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210.| Naiayanaswami Naidu v. 'Gottimuk- i 236 | Ponnuawami Pillai, In re I 79 
kalu Sitaramayya 4 1119 f 256 | Payini Chellava, In re -L 248 
211 | Srinivasa Raghava Dikshadar v. 257 | Vemi Reddi, In re L 245 
Rangaswami Aiyengar 4 i121 257 | Aramugam, In re 4 1134 
211 | Appasnmi Aiyer v. Shunmugatha 258 | Venkatrayalu Reddiar v. Sheikh 
Odayan | 4 1122 Farid I 80 
918 | Krishna Nambudri v. Secretary of 253 | Nillammai v Ramasami Nadan 4 1133 
State for India 4 30 260 | Subba Naicker v. Saminatha Aiyer | b 353 
214 | Samu Iyengar v. Seoretary of State 261 | Ganapathi Naika v. Makki Kevi I 204 
for India 4 1128 262 | Annaivn Manigaran v. Muthusawmi ` 
215 | Hussan Kassim Sett v. Asiatic Pet- Pillai . 4 1167 
roleum Oo. 4 1124 282 | Ambakkagari Nagi Reddi v. Bapap- 
216 | Sadayan, In re 4 1126 N pu of Medimakkn'apalli I 79 
216 | Nagi Reddi y. Hussain Reddi 4 1127 26% | Ummar Sahib v Vythitinga Mudali | & 1133 
217 | Madappa Kone, In re 4 1127 264 | Krishnasami Aiyar y Bathi Guru . | & 1186 
217 | Bangappah v. Subbarayadu 4 1128 269 | Sivan Chetti, Inve i I 187 
218 | Palanıandy Goundan, In re I 54 274 | Ramdhafi Kuar v Kekan Lal, I 572 
219 | Mullath Tarwed Karnavan v. Mul- 276 | Kah Charan v. Arman Bibi, .| & 478 
~ | lath Unni Nambi 4 1128 277 | Randupnravil Knohisore~Karnavan 
220 | Meera Usani Rowthen v. Nizur Ali 6 A v Noroth Kunhi Kannan I 207 
Sahib 4 1129. 278 | Subbaraya Rowtha Minda Nainar v. 
220 | Muthukaruppa Kothan v. Sitha Kapnusnmv Aiyangnr 1 635 
~ | Veerayya Chetty ..| E 644 282 | Yernkola Mudiva K muda 4 34 
221 | Komara Thevan “v. Karuthayee . 233 Koolavappa Rowther¥ Balnsami 4 1140 
| Thevan -ee & 1129 284 | Veyåthep Sridevi V Lakshimiammal 4 1140 
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284 | Manikkavasaka Desika v. Sundaram vy. P. 
Pillai 4 1141 801 | Dinshaw M. Petit v. Jamsetji Jiji- 
285 | Alatuthil Pokkar v. Nalloor Assan- bhai 2 701 
kuthy Haji a | I 58 347 | Sheo Karan Singh v. Parbhu Narain 
285 | Vyapuri Chetti, In re .| & 1142 Singh | 2): 8L 
286 | Davulnri Veeray va, In re I 56) .348 | Ali Miah v. Ramjan Khan 4 474 
287 | Srinivasa Pillai v. Vasudevan Muda- 349 | S:i Bhagwan Singh v. Emperor 3 319 
liar 4 501 351 | Seshan Pattar y. Veera Bhagvan 
288 | Chella Nagi Reddi v. Jevipothuln Pattar 4 38 
7 Venkata Redily 4 1143 355 | Kuppan, In re .| 1° 647 
289 | Dntaisami Chettiar v Kuppnsami 856 | Fakir Mohideen, In re LI- 847 
Padayavhi ww. | E 802 856 | Venkata Subba Reddi v. Ayyalu ben 
290 | Munirama Reddi, In re I 546 Reddi wi | 3° 488 
290 | Chithambaram Chettiar v. Kriahua 359 | Ramdhari Koer v. Rama Kanta ...| I 572 
Aivengar I * 803 860 | Golap Singh v. Indra Kumar Hajra) I :86 
293 | Chockalimgam v. The Madura Meo- 367 | Clarke v. Brojendra Kishore Roy... | Z. 436 
natcht Sundareswarer Devasthanam| & 1141 884 | Nogendia Nath v. Kamucini Dasi 3 997 
294 | Tha, Ka, ‘Nataraja Atyar v. Ki, Sub- ‘ f 386 | Than Chand v. Jagannath „| 2 400 
ramania Aiver I 806 887 | Bandi v. Ramadin 2. 424 
295 | Ramaswami Nair v. Thiravenkatam 388 | Amna Bibi v Naim-un-Nissa „|2 100 
Pillai 4 1142 890 | Rambrichh Rai v. Sarbanand Rai .. | 2 466 
298 | Narigiri Veeresalingam v. Batha. , 391 | Mi1zunnirsa v. Fayar Hussain | 2 468 
pally Sathiraza | I 552 392 | Ram Bakhsh v. t handa 2 306 
296 | Marımuthn, In re I 807 393 | Mylapore Krishnasawmi, In re 2 33 
297 } Mahim Chandra Barkar v. Anil 415 | Hari Sarvothama Rao v. Emperor | 2 193 
Bandhn Adhicary „E 66 423 | Rup Narain v. Gopal Devi a| 3 382 
300 | Vinda Murn Guramma v. Jeenam- 427 | Parbati v. Naunihal Singh we | & 195 
seth: Vararghavalu we | I 621 ag ‘ - 
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1 | Ram Chandra v. Ran Keshobati 2 925 17 | Loganathaiyar, In re : | & 700 
5 | Sayid Mahmud v. Muhammad 68 | Durgadut, Singh v. Rameshwar 
“| Zubair 2 506 | Singh 4 3 
7 | Jagarnath Pershad v. Hanuman 71 | Huneshar Bakhsh Singh v. Bhadi 
Pershad 3 465 : Lal | 3 885 
9 | Chan Hang Kin? Inre . ° 4 539 -73 | Lajput Bai v. Englishman Ltd. ...| 3 224 
11 | Lalitessur Sihgh v Bhabessur Singh I 812 84 | Rama Kanta Das v. Shamanand Das| I 754 
11 | Chartered Bank of India v. British 89 | Amna Bibi v. Udit Narain I 890 
India Steam Navigation-í o., td. | & | 475 90 | Mantri ay tad re 2 128 
14 | Syed Lala Mian Sahib, In re 41 [° 889 91 | Pasupathy Mudali v Bubramanya 
15 | Padmaraja Pantplu v.” Venkata- Gurukkal 2 428 
ramana Iyer- ° 1 799 91 | Gopalaswamé Nadu v. Emperor ...| 2 481 
16 ; Emperor v. Moonoosawmf Z 84 92 -| Chillashi Nanu Nair, In re we | 2B 425 
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Gagendra Chandra v. Bindubashini 
Baij Nath Dass v. Sohan Bibi 
Forshaw v. Forshaw 
Sundar Lal v. King-Emperor 
“Mata Din v. Gaya Din 
Chhaju Mal v. King-Emperor 
Govindan Nair v. Sankaran Nair ... 
Venkatanarayana Pillai v. Subbam- 
“mal ban 
Sheshagiri Aiyar v. Vythilinga Pillai 
Kolipare Seetapaty v. Kankipati 
Subbayya 
-Botcha Ramudu, In re 
Athangarayan v. Gopalan Ohetty ... 
Gavaranga Sahn v. Patro 
Bhimaraja Vuradayya v, Manchu 
* Konda Nammalvaro 
Verupatti Penchalugaddi, In re .. 
Velu Tayi Ammal v. Chidambara- 
‘velu Pillai 
Ohenna’ Reddi v> Pedda Obi Reddi 
Tulasi “Das Narsi v. Madam 8u- 
- bhanna Chetty 
Yerukola v. Mudiya Kumuda $ 
Ibrahim Tangal v. Karala Varma 
Valia Rajah 
Subramanian Chettyar v. Rajah 
Rajeswara Dorai- 
Thiagaraja Mudaliar v. Karidasawmi 
Mudaly ' 
Veera Pannadi v. Kirappi Pannadi 
Kadri Pakirappa v. Manki Husan .. 
Bavuddeen v: Esaff 
Gopalakrishna Aiyer v. Emperor .. 
-| Urumi Koran v. Ahmad we 
Manikkam y. Emperor Pe 
Chudammal v. Nadamuni Naidu 
Muthu Kumnaraswami v. Kuppu- 
sawmi 
Rajah of Kalahasti v. Rama Raya- 
nimgar 
Ramanathan Chetty v. Lakshmanan 
Chetty 


Yogambal v. Naina Pillai Markayar : 


Acharatha Bapan v. Mnthammal 
», Chovi 
Raghunatha Chariar v. Tirnvengada 

Ramanujah Chariar 
Venkatachalam Pillai v. Purusho- 


tama Naicker hi 


Maheshar Parshad `v. Muhammad 
Ewaz Ali Khan a 
Chapman v. Smethufat | 
Public Prosecutor v. Thavaslandi 
Thevan 
Kaki Subbanadri v. Mathu Bangayya 


Vol and page 
of Ind. Cas. 
1909. 

M. L. T. 1909. 
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Nagaliiga Naik v. Nagalinga Naick 

David Nadar v. Pandara Sannathi .. 

Har Prasad v. Radha Kishon 

Manak v. Sibba 

Fateh Singh v. Sham Lal 

Narsingl Das v. Munna 

Authikusavulu ee Ramanujam 
Chetty 

Vythianada Aiyar v. ” -Vythianada 
Aiyar 

Adi NAGARANE: General of Madras 
v. Official Assignee of Madras 

Jogendra Nath v. Tincowri Bhatta- 
chaijya 

Subvan Chetty v. Latchmi Ammal. 

Venkatachari v. Rangaswamilyenga 

Ram Doyal Das v. Kamala Priya 
Debyn - 

Kaliswara Gurukkal v. Nataraja 
Tambiian 

Jannkisetty Sooryudu’ v. Aliriyala 
Hanumayya 

Joseph Airmugam Pillai v. Maruga 
Pillai 

Subramania Chetty v. Mahalmga- 
sami Sivan 

Kalixppan v. Varadarajula 

Abmedbhoy v. Sir Dinshaw M. Petit 

Gunnaji ~ Bhavaji v. Makanji 
Khushalchand 

Venkappaya v. Rukku Hengsu 

Sankaran Bubban’ Patter v. Manga- 
lasheri e 

Goanamutho Udayan v. Emperor ês 

Arunachellam Chettiar v. Manicka 
Varnher Desikar 

Shivachidambara Mudaly V: Kamak- 
shi Ammal fuk 

Suppiah ‘Thenan v. Krishna Row .. 

Distiict Mo gistrate of Nellore, In re 

Kuppusawmi Naidu v Andalan mal 

Vencatiumaniah y. Venkatachinuln 

Lutchimeo Doss- v. Sewmetary of 
State for India 

Sekharan Nair v. Kongot Eacharan 
Nair 

“District Magistrate of Nellore, In: re 

Karnadhar Haldar v. Hari Prasad 
Roy `e 

Jagrup Koeri v. Ram Sunday Tewari 

Bholu Ram v. Corporation of Cal- 
cutta 

‘Lakhphtikoer v. Ha kho Singh 

Ganapathy Sastry, In re 

Gobinda Sundar Binha 3 y Sriki ishna 

Asadulla Hitssain Khan; In re 
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260 | Gengappa Naidu v. Subba Naidu... | & 1044 L 
261 |"Amboo y Baboo .| & 1045 806 | Krishna Aiyar r. Secretary of State 
261 | Karum Bayira v. Authimoola .|3 725 “for India . 4 1070 
262 |-Velayuda v. Hyder Hussain Khan .| 3 729 307 | Kadir Ibrahim v. Mahomed Raha- ae 
262 | Venkataramanuja Reddy, In re 3 828 madulla 4 136 
263 | Bandara Bui v. Ti umala Bao -3 930 808 | Muthu Gounden, In re & 3 
264 | Kasim Moideen v. Annamali Thevan} 3 . 936 808 | Ramiengar v. Beoretary of areas for 
266 | Somasundaram Pillai, In re 3 736 India l 4 105 
266 | Varaha Narasimha v. Venkata 4 809 | Machi Reddi, In re ` -~ T4 37 
: Singaramma 3 741 809 | Venkata Reddy v. Obala Roddy | 4 106 
“267 | Sayamma v Arjee ` 4 1045 810 | Seetayya v. Velugoti 4 98 
263 | Sriman Madabushi- ‘Achamma ` v. 311 | Daryao Singh-v. Bharat Singh 3 562 
$ Gopisetti Narayanaswamy Naida | 3 747 813 | Natesan Chetty v..Vengu'Nachiar .. | 3 701 
269 | Ramasawmi Chettiar v. Oppilamani 319 | Sri Sethuramaswmiar v. Sri ‘Morn. . 
Chetti 4 1059 | sawmiar 4 46 
271 | Gada Coopooramaier v. Soondaram- 824 | Kama Aswathan, In re 4 1071 
mall 3 739 824 | Kadari ‘Bhagavanulu v. Kokanada = 
273 | Kaghi- Raghnramiah v. Vajjala . -| Narayanasawmy 4 1072 
- | .Mahalakshnamma “14 “1062 825 | Ganesh Row v. Tuljaram‘Row .../ 3 928 
273 | Sadngopachariar v. Raghunatha- 826 | Narayana Chetty v. ney 
chariar 3 938 Nadar | 3 933 
275 | Karim-ud-Din v. Gobind Krishna 827 | Narayan Somaynjipad,. In re 3 -934 
> | Narain 3 795 829 | Vakil, In the matter of a 1 4 1072 
277 | Izzat-un-nissa v. Partab Singh -|3 793 883 | Todapalli Bappaiya v. Putti Kotiaya 3 940 
279 | Rashid-un-Nisa v. Muhammad Is- 834 j Natesa Iyer v. Appavu Padayachi... | 3 941 
mail Khan 3 -864 345 | Jayanti Bhimappa v. Seshanna 3 951 
282 | Gmapathi Gurukkal v Sivarama 845 Palaniappa Chettiyar v. Vencata- 
Aivar 4 1082 chala Konan 3 953 
. 283 Muthiah Chetty v Peyaudi Thevan | 4 1063 846 | Kicha Reddiar v. Reddiappa Red- 
284 Nanjappa Gounden ~v. Forening diar 4 1076 
Gounden 4 18 346 Raman Nair v. Narantha Kunhambu 
285-| Mannada Mudaliar v. Nallaya t Nair + @ 1076 
Goundan 4 870 846 | Narayana Sastraln s Y. Kanakamuna 3 723 
` 286 | Dasu Manavala Chetty, In re .» | & 1064 348 | Venkatasubiah v. Gaggaya 3 724 
290 | Kanadaswami Gurukkal v. Krishna 848 | Shib Shankar Lal v. Soni! Ram 3 725 
Row 4 1087| 352 | Wajid Ali v. Sheikh Sahan «| 3 820 
290 | Coopoosawmi Chetty v. Dnraisawmi ‘ 859 | Venkoba Row v. Nataraja Chetty ..| 3 829 
- Chetty ` 13 955 860 | Hussain Khan v. Nawabdad Khan 3 830 
292 | Ardnachalam Chettiar v. Madras : 861 | Veera Reddi v. Ramalinga Mudeley | 4 42 
` Railway Co. 3 931 862 | Hava Bhayi v. Lakshmi Doss 4 48 
294 | Endoori Venkataramaniah v. Ayyala 362 | Kedar Nath Chowdhury v. Jatindfa 
. Soma Yajalu Veokatacharla 3 444 Chandra Boy 4 44 
294 | Rama Bhandiry v. Morgan - | & 10868 864 | Ranajit Sinha Bahadur'v. Basanta 
295 | Asha Bibi v. Kadir Ibrahim “.7|3 730 ~ Kumar Ghosh ..|& BL 
300 | Atchutha Menon, In re - .| 3 734 868 | Ambica Prosad Dass v. Galstaun ... | 4 °85 
800 | Harbans Tiwari v Tota Sahu 3 735 373 | Katankandi Kona v. Sivasankaian 4 90 
302 | Ma Ywet v. Ma Me 3 797 875 | Seshadri . - Tyengar v. } Bamannuja 
803 | Prag Narain v. „Thakar Kgmakhia | Iyengar 4 96 
ji | Singh. 3 798 875 | Gadulula Venkatamma, ' v Yadiki 
304 Shonmugaroya Mudaliar y. “Manika Honkaram : 4 97 
- Mudaliyar 3 799 376 | Arakkal Ahmad Al, Inre 4 97 
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1 | Hirasa v. Jodhraj .| l 178 vV. P. 
3 | Bahadur v Balchand I 17 85 , Dhurilal v. Dhania „13 59 
4 | Binda Prashad v. Ripusudan I 238 88 | Sitaram v. Chhotkar 13 61 
8 | Vithal v. Gopal Rno 1 210 94 | Hira Singh v Mohan Singh 3 64 
13 | Dawlatrao y Govindrao 1 243 97 | Ganpat v. Tumbak 3 5l 
15 | Rajaram v Waman al I 24 100 | Maruti v. Jagannath 2 996 
17 | Parichat v. Emperor 1 800 103 | Tekchand v. Tula, 3 62 
19 | Paki v. Vishvauath I sol 105 | Hayat Khan v. Button Khan 3 bh. 
21 | Parmanand v. Bnkhu .| I 903 107 | Kaluram v. Ramdaval 3 55 
25 | Vithia v. Sakhva 1 9u4 111 | Chaitram v. Pat holi 3 57 
28 | Lukhmıchand v Ganpat I 906 113 | Emperor v. Sakbhia 3 668 
33 | Sawanjı v. Chink. 2 2% 117 | Jian v. Gopadya 3 570 
85 | Ramlal v Nago 2 26 121 Hardeo v. Narbadi 3 572 
37 | Sheoppa v Rukhma J2 27 125 | Yasinkhan v Emperor | 3 575 
41 | Daud Khan v Govinda 2 15 128 | Abdool v. Jagunnath 13 576 
` 47 | Mohanlal v. Mungia .| 2 29 130 | Onkar v. Lakmichand 3 920 
50 | Chandrabhan v Marnti 2 229 184 | Emperor v. Mohan .| 3 922. 
52 | Udesmgh v. Ganeram we, 2 230 136 | Raijai v. Iı bhan .13 923 
59 | Prithwigir yv Emperor 2 233 143 | Manıram v. Ganesh | & 233 
65 | Ganpat v. Empe.or ; 5 n ol Emperor a Galukhi ik 4 236 
Vithoba v. Gyaniram 245 2 mrut v. Mukan “A 236 
a7 Balkrishuudas v Govind 2 24 159 | Gaibi v. Krishnaji EG 231 
69 | Ramchandra v Ratho 2 240 161 | Lochan v. Babai Ja 786 
70 | Gangabisan v. Tukaram 2 244 172 | Vithu v. Mendri .|& 792 
76 | Ratanchand v Emperor _ 2 247 176 | Jagannath v. Khnba | & 795 
79 | Yeshwanta v. Sitaram 2 248 181 | Moti v. Kanhva .|& 797 
82 | Lalbeg v. Vishnusa 3 58 189 | Sakharam v. Soma 4 sol 
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Vv. P. - Vv. P 
Ram Dayal v. Muhammad Abdul - i ' l 
Basit I 7 171 | Kewal Singh v. Makrand Singh ...| 3 584 
18-| Balgovind v. Gajadhar I 11 175 | Muhammad Ahmad Jan v. Bunk of 
Mahesh Misr v. Deputy Commis. E Upper India 1 3 , 686 
_| sioner, Fyzabad I 325 188 | Saligram v. Ram Narayan .| 3 689 
Thanawala v. Basudeo Singh | I 8235 185 | Wilayat Husain v. Karam Husain .|3 590 
Mustafa Ali Khan v. Ganga Bakhsh = 191 | Chairman, Municipal Board, Buah- 
Singh I 827 raich v. Parbhu 3 516 
Ram Sarup v Bindra Prasad I 328 197 | Debi Sabay Singh v. Sumer Singh 3° 519 * 
25 | Jadu Nath Basak v. Ram Narayan I -329 201'| Ikbal Husain v Sheo ( haran i| 3 621 
Kishen Dayal v. Raja Singh 1 687 205 | Deputy Commissioner, Bingits ` 
33 | Gauri Shanker y Laln Ram 1' 689 Chanda Estate v Narayan Dat 3 490 
35 | Hardeo Bakhsh Singh v. Sri- Par- 209 | Dalipat Singh v. Deputy Commis- 
gash Singh k 1 689 -| sioner, Sitapur wal 3 680 
37 | Gajadbar Singh v. Phula Kunwar.. | I 690 20 | Gharib v. Sahab Dayal'Singh 3 665 : 
40 |Chaubraja Bakhsh v. Sri Narayan ` 225 ) Rup Narain v. Badri Prasad 3 667 
"| Singh I- 693 .229 | Amir Hasan v Sardar Begam . ...| 3 646: 
45 Partab Babadar ‘Singh v Mahesh“ i 236 | Sri Dhar v. Mahant Dharam Das ... 3 549 
war Bakhsh Singh” 2 57 . 248 | Sheopal Singh v. Basant Singh ....| 3 911 

68 | Maheshwar Bakhsh Singh v. Partab 257 | Ram Chaian v. Bhikhani Lal 113 815 © 
: Bahadur Singh 2 63 260 | Muhammad - Bashir-uz-Zaman v. 

. 63 | Sheomangal Singh v. Jagpal Singh 2 253 Suraj Narayan 3 -914 
#4 | Raghubar Dayal v. Kaniz Husain . 2 258 267 | Abdul Karim Khan v. Niwaz Singh 3 868 
78 | Gopal v. Mahtaba 2 287 271 | Lotan v. Patan Din 3 869 
84. | Dal Bingh v. Gur Prasad , 2 250 275 | Kuraishi Begam v. Mumtaz Mirza 3 871 
90 | Ram Pargash v. Partab Singh 2 269 279 | Khuda Bakhsh v. Abid Hnsain 3 873 
97 Angad Singh v. Janki Kunwar... 2 278 285 | Sheo Nandan v. Shambhn Rathan...| @ 21 

106 | Ganga Bakhsh Singh v. Chhattar 288 | Chokhey Singh v. Jote Singh I 166 
Kunwar 2 281° 293 | Maheshar Parshad v. Muhammad 
109 | Mohammad Akbar Ali v.` Tahir Ewaz Ali Khan 3 200 
Husain | Z 284 800 | Muneshar Bakhsh Singh v. Shadi 
111 | Sarwari v. Khatim-un-Nisa . | 2 298 Lal ‘3 885 
124 | Deputy Commissioner Gonda V. 304 | Parbati Kunwar v. Rani Chandar- 
Bhagwan 2 297 pal Kunwar 4 25 
129 | Ram Kumar v. Panhari Das, 2 6599 308 | Trıbhavan v. King-Emperor 4" 160 
130 | Ram Phalw. Deputy Commissioner, 814 | Ram Bahae v. Janki Prasad 4 156 
Bahraich 2 600 320 | Jevanand v. Beni Madho,- . 4 159 
133 | Jawahir Singh v. Rajendra Bahadur 323 | Debi Prasad v. Amir Ali Khan 4 “145 
Singh J 2 836 347 | Dayu Shankar v. Ganga Sahai 4 168- 
140 | Udit Narayan Singh v. Rampal 381 | Shamim-ud-Din v. Amir Husain ...] & 777° 
Singh | 2 920 388 | Makbul Husain v. Rajendra Narain | 4 780 
146 | Mahgdeo Prasad v. Chand Bibi 2 923 390 | Bonny v. Edwards ' 4 781 
151 | Kedar Nath v. Mamola 2 834 400 | Iklas Kunwar v. Raghuraj Bahadur 
152 | Umrai v. Gulzari Lal 2 834 Singh 4 876 
154 | Sri Ram v. Ram Pargash .. 2 835 405 | Hevanchal Kunwar v. Kanhai Lal.. 4 878 
157 | Tikram Singh v. Chet Kunwat aj 2 924 | 414 Bonny v. Baso a 882 
164 | Chhab Narain Singh v. Sri Krishna 418 | Hubba v. Kıng-Emperor a4 884 
Din ve . 2 927 : a 
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Champat Rai v. Daulat Ram 

Balwant Singh v. Kirpal Singh 

Jamit-ul-Nisa v. Hashmat-al- Nisa.. 

Biri v. Barkhurdar 

Bunwari Lal v. Abdul Ghafar Khar 

Official Assıgnee, Bombay v. Regis- 
< trar, Small Cause Court, Amritsar 

Kanti Narain v. Sardar Shah 

Dhani v. Narain Singh 

-Hukam Singh v. Bhagwan Devi 

Hira Nand v. Hari Ohand 

Sipadar Khan v. Kadhern 
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Tlahia v Imam Din , 

Abdul Khan v. Haji ADENS 
Dhirta v. Kesari 

‘Ram Lal v. Mackenzie : 
Karm Singh v. Mohammad Din 
Bhan Singh v. Hukam Singh 
Nizam-ud-Din v. Gulam Ahmad 
Ram Rakha v. Beli Ram 

Nathu Ram v. Nor llahi ‘vs 
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(s. c. 18 C. W, N. 1113). 
. -OALCUTTA HIGH COURT. 
URIMINAL Revision No 319 or 1909. 
. May 12, 1909. 
Present :—Mr. Justice Oaspersz and 
. Mr. Justice Ryves. 
LASKARI AND OTHERS—PBTITIONERS 


versus 
` EMPEROR. 


Orininal Procedure Code (Act V of 1898), s8. 233, 

—Charges, misjoinder of —One transaction 

, After certain Civil Court peons had-been obstructed 
In oOxecnting a decree, the rioters, after consultation 
and at tho instanco of tio of them, proceeded to the 
katchery of the deoreo-holder in order to beat his son 
and his tahsidur, and brought out the latter whom 
they took to the houso of the judgment-debtor and 
violently assnulted him there : - 

- Held, that it cannot be said that there was ono 
and the same transaction in tho course of which tho 
two offences, one of obstructing the execution’ of tho 
decree, and the other of assaulting the tahsildar, were 
committed; that there was no continuity in the ideas 
or methods of the rioters; that the second attack was 
clearly the result of an after-thought and there wus 
then no further intentionto obstruct “the execution of 
the deoree, and that, therefore, the joint trial of tho 
accused on the two charges was illegal. | 

Umed Dholchand v. Pir Sahob, 7 B. 184, dis- 
tinguished. ` 
Rule against the order of the Sessions Judge 
of Bhagulpore, dated January 2 Jth, 1909, 
affirming that of the Assistant Sessions Judge 
of that place, dated December 7th, 1908. - 
Babus Atulya Charan Bose and Sajani Kan 
Sinha, for the ‘Petitioners, . : 
Babu “ris Ohandra Chowdhry, | 

Government Pleader and Moulvi Muhammad 
Mustafa Khan, for the Orown. 
“ Judgment.—tThis was a rule on th 


District Magistrate to show canse why the, 


conviction and sentences passed. wpon the 
petitioners should not be set aside, or revised, 
on ‘the ground that the joint trjaln varios 
charges was illegal. It is unnecessary to 
consider -the second branch of ethe rule, as 





< 


of this rule, it must be made absolute, 
Cause is showa by the learned junior 


we are of opinion that, on the first part . 


_Government pleader, and the Magistrate has 


` no further cause to show in the case, 


Junior- 


The petitioners have bsen convicted and 
sentenced to various terms of'imprisonment. 
in respect of a disturbance (in two parts) 
arising out of the execution of a decree’ 
against the petitioner, Padu. Padu, however, 
was not charged; or prosecuted, in respect 
of the ‘second part of the disturbance. The” 
facts, as found by the Sessions Judge, are 
mentioned in -his judgment. They are 
shortly these :—That after the Civil Court 
peons had been obstructed in executing the- 
decree, the rioters, after consultation, and ` 
at the instance of Laskari snd Kokalal, 
two of the petitioners before us, proceeded 
to the kutchery of the decree-holder in order to 
beat his son and’ the tahsildr, Mohamed 
Vakil ` They suited their action to the 
word, and some of them, not including 
Pada and Darogi, the latter having basen 
acquitted, went to’ the kutchery” whence, 
after beating the decree-holder, they béought 
out the tahsildar, Mohamed Vakil, whom 
they took to the house of the judgment- 
debtor, Padu, and violently assaulted- him 
there and left him for dead. We have 
mentioned 'thab “Padu was not charged in 
respact of the second part of the occurrence, 
namely, the beating of Mohamed Vakil, and 
it is also in evidence that the common ob- 
jects charged against the petitioners were 
different in respect of the two separate occur- 


~reances. 


Now, can it be said that there was one 
and the same transaction in the courses of 
which the several offancas were committed P 
If not, then, clearly, the joint. trial was 
illegal. The test in a caso of this kind has 
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been elaborated in the Bombay case, Umed 
Dholchand v. Pir Saheb Jiva Miya (1), to 
which the Sessions Judge has referred. But we 
do not think that it can be said, in the 
present case, that all the rioters gathered 
together for the same purpose, or that there 
was any continuity in their ideas or methods. 
The second attack was clearly the result 
of an after-thought and there was then no 
further intention to obstruct the execution of 
the decree in the course of which the incidents 
of the first occurrence took place. The mere fact 
that all the persons accused were not engaged, 
or implicated, in the second occurrence, and 
that the common object charged in respect of 
that second occurrence was different, appears 
to distinguish the nature of this case from 
the case on which the Sessions Judge relies. 

We are constrained, therefore, to make 
this rule absolute and to direct a re-trial 
of the accused persons, the present petition- 
ers, each occurrence forming the subject- 
matter of a separate trial. 

The petitioner, Padu, will be now dis- 
charged from bail on which he was releas- 
ed, and the other accused persons will be 
set at-liberty. The District Magistrate is 
directed to take steps to have all the 
petitioners committed to the Court of Ses- 
sions for trial in accordance with the ob- 
servations we have made. 


Rule made absolute. 
(1) 7 B. 184 at p. 185. | ` 
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PRIVY COUNCIL, 
APPEAL FROM BENGAL. 
June 29, 1909. 
Present :—ULord Macnaghten, Lord Atkinson, 
Lord Collins and Sir Andrew Scoble. 
DURGADUT SINGH AND OTHERS— 
DEFENDANTS— APPELLANTS 
Versus 
MAHARAJA SIR RAMESHWAR SINGH 
BAHADUR-—PLAINTIFF— RESPONDENT 
; AND 
TARADUT SINGH—Pvatintire—aA PPELLANT 
fersus 
MAHARAJA SIR RAMESHWAR SINGH 


BAHADUR— DEFENDANT—RESPONDENT. 
Babuana grant- Durbħanga Raj—Grant for main- 
tenance—Babuana property alienable—Impartible po- 
_perly mau be alienable—Oustom, 


. 943 ) 


Property though impartible may bo nlibhable. 

Therefore, property which is the subject of a 
batuaxa grant, that is, a grant for the maintenance 
of the grantee and his family, descendible to his 
‘male descendants, by the Maharaja of Dur- 
bhanga, though impartible, is alienable in the absence 
of some special family custom regulating ita enjoy- 
ment. 

Raja Udaya Aditya Deb v. Jadeb Lal Aditya Deb, 
8 L A 248; 8 C. 199, Rani Sartaj Kuari v. Rani 
Deoruj Kuari, 15 I.A. 5l; 10 A. 272 and Sri Raja 
Lio Venkata Surya Mahipahi Rama Krisna v. Court 
of Wards, 261. A. 83;3 C.-W. N. 415; 22M. 383, 
followed. 

The absence of evidence of an alienation, without 
any evidence of facts which would make it pro- 
bable that an alienation would have been made, cannot 
be accepted as proof of a custom of inalienability. 

Rani Sartaj Kuart v. Rant Deoraj Kusti, 15 T. A. 51 
at p. 66; 10 A. 272, followed. 
` These are two consolidated appeals from 
two decrees of the High Court at Calcutta, 
both dated April 10,1905. ` 

Mr. Simon, K. O. and Mr. Ross, for the 
Appellants. 

Sir R. Finlay, K. O., Messrs. DeGruyther, 
K.O. and Eddis, for the Respondent. 

_ Judgment. 

Lord Atkinson. In this litigation two 
appeals, numbered 10 and 11 of 1908, and 
subsequently consolidated, have been lodged 
against two decrees of the High Court of 
Calcutta, both dated the 10th April 1905. 

The first decree, in Appeal No: 10 of 1908, 
affirmed a decree of the Subordinate Judge 
of Mozufferpur, dated the 29th March 1901, 
pronounced in a suit, No. -114 of 1899, 
brought by Maharaja Sir Rameshwar Singh 
Bahadur (hereinafter called the mortgagee) 
against Durgadut Singh (hereinafter called 
the mortgagor) and others to enforce a 
mortgage, dated the 14th April, 1892, 
described therein, of a certain pergunnah 
named Jabdi. 

The second decree, in Appeal No. 11 of 
1908, reversed a decree of another Subor- 
dinate Judge of Mozufferpur, dated the 


.18th July, 1903, pronounced in a suit, No. 


89 of 1901, instituted by Taradut Singh, 
the grandson of the mortgagor, a minor, 
through his mother, his guardian and next 
friend, against the mortgagee, the mortgagor, 
(his grandfather), and others, to have it 
declared that the said mortgage was void 
and that the two decrees based upon it here- 
inafter mentioned should be cancelled. $ 

The mértgage was given for the large sum 
of Rs. 47,858 8a. 53p., re-payable on the 
15th Aprile 1897. It reserved interest at 
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the rate of 10 percent. per annum, payable 
on the lith April in each year. Compound 
interest at the same rate was to be charged 
in case of default in the payment of the 
interest on the days named, and a right was 
given to the mortgagee to sue for arrears of 
interest as they became due. A considerable 
portion of the sum secured was paid in cash 
to the mortgagor, who was then- heavily 
indebted, and the balance was paid to. his 
creditors. The interest having fallen into 
arrear, the mortgagee, on the 3lst July 1894, 
instituted a suit in the Courtof the Subor- 
dinate Judge of Mozufferpur against the 
mortgagor and all the members of the family 
of which he was the head, two of whom 
were minors, to recover interest and compound 
interest due on the mortgage from the 14th 
April 1892, to the 15th April 1894. Of 
all the members of the family made defen- 
dants the two minors alone appeared and 
pleaded, to tho effect thatthe mortgage was 
unconscionable, that it was not executed for 
necessity, and that their shares in the 
pergunnah as joint Hindu property should 
be released. 

The Subordinate Judge found in favour 
of the plaintiff in the suit on the 
raised on these pleas, and on the llth 
February 1895, gave a decree for the 
amount sued for. 

The interest due on the 15th April 1895, 
having fallen into arrear, the mortgagee, 
on the 12th September, 1895, 
stituted a suit in the same Oourt against 
the same parties to recover the arrears. 
The same defendants appeared and pleaded 
the same pleas with the same result, that the 
Subordinate Judge found in favour of the 
plaintiff, the mortgagee, and on the 21st 
April 1896, gave a decree for the amount 
_ claimed. 

The suit out of which the first of the pre- 
sent appeals arises was instituted on tho 

14th December 1899, by the mortgagee in 
the same Court against the same parties to 
recover the sum due upon the mortgage for 

. Principal and interest by sale of the mort- 
gaged property. Several defences were put 
in by “the different defendants, not only 
raising the issues already decided® upon in 
the two previous suits, but raising, for the 
first time, the issue upon which he decision 
of these appeals mainly, if not entirely. 
turns, and to which the arguments addressed 


issues | 


again in- 


to their Lordships on behalf of the partios 
on both sides were chiefly directed, namely, 


-whether the fact that the grant of the ` 


pergunnah Jabdi. made originally in 1807 
by the then head’ of the family, Maharaja 
Madho Singh, to his son, Kirat Singh, was 
admittedly a babuana grant—that is, a grant 
for the maintenance of the grantee and his 
family,. descendible to his male descen- 
dants—rendered the property inalienable 
by the mortgagor, Dargadut Singh, the 
son of the original grantee, to whom it had 
descended, andthe mortgage, therefore, void.. 
The Subordinate Judge delivered his judg- 
ment on the 29th March 1901, holding that, 
notwithstanding the fact that the grant was 
a babuana grant, the property was alienable 
and the mortgage, therefore, valid. And the 
High Court, by their decree of the 10th 
April 1905, upheld that decision. 

The second suit was instituted on the 
14th August 1901, about five months after 
the date of the decree of the Subordinate 
Judge in the former suit against the mort- 
gagor and mortgagee and others. It claimed, 
amongst other things, to have it declared 
that the mortgage of the 14th April 1892, 
and also the two decrees of the 11th February 
1895 and 2lst April 1896 were invalid and 
ineffectual, and that the decrees should be 
set aside; and also that the salein execu- 
tion of these decrees of certain properties, 
mentioned in the Schedule No. 2 attached 
to the plaint, should be set aside, and that 
the plaintiffs should obtain a decree for 
possession of the same. The fandamental 
ground on which the claim to this relief was 
based is set forth in paragraph 4 of the 
plaint i in these words— 

‘That the said pergunnah Jabdi which was 


‘given as babuana grant was given for main- 


tenance of Maharajkumar Babu Kirat Singh 
and his male descendants; and the said 
Maharajkumar Babu Kirat Singh or any of 
his male descendants had no right to trans- 
fer it ,” 
but nothing whatever-is alleged in thè plaint 
as to whether this inalienability is one 
of the incidents attaching to “all babuana 
grants of this kind, or eis only attached to 
this particular babuina grant by virtue 
of some castom prevailing in the family or 
tribe to wae all the parties concerned 
belong. 

Neither the nant by the Maharaja , Madho 
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Singh, the head of the family, -to his son, 
Kirit, or Kirat Singh, nor a copy of it 
was produced, but an attested copy of a 
sanad, dated the 13th Jeth, Sudi 1214, (8 
June 1807), granted by the Maharaja to his 
eldest son and successor Sri Chhatar Singh, 
was produced. It contains the following 
statement or recital :— 

“A sanad in respect of pergunnah Jabdi 
has been already granted to Maharajkumar 
Babu Kirit Singh, in respect of pergunnah 
Pariharpur Ragho, to Maharajkumar Babu 
Gobind Singh in respect of pergunnah 
Pachahi to Maharajkumar Babu Ramapat 
Singh, giving the same to them for-their 
maintenance as babuana grants. Two horses 
and one elephant for riding have been given 
to each. The said Maharajkumar the Babus 
will enjoy the malikana dastur, and profits 
of the said pergunnahs. They will continue 

. to pay the Government revenue of the said 
pergunnahs to you and you will pay into the 
Collectorate the same together with the 
Government revenue of the Raj. The said 
Babus will attend upon you properly and you 
will treat them as Babus.” 

It was conceded that the lands, or usu- 
fructs, granted by this babuana grant to 
Kirat Singh, the father of Durgadut Singh, 
were impartible—descending to the eldest 
male heirs of the grantee to be held, or 
managed, by the person to whom they descend 
for the maintenance of the family—and that, 
on failure of male descendants, they reverted 
to the Raj and became the property of the 
Maharaja for the time being, or that the 
interest granted: then ceased to exist, what- 
ever it might be; and, further, that mean- 
while the Government revenue should’ be paid 
by the grantee, or the person to whom the 
property should descend through the 
Maharaja. There is no provision, express 
or implied, that the interest granted should 
be inalienable. It is no doubt impartible 
—that is to say. those who for the time be- 
ing are entitled to be maintained out of it 
cannot have it divided amongst them by 
proceedings in the nature of partition. It 
by no means follows, however, that it is, by 
reason of this fact, inalienable. Raja Udaya 
Aditya Deb v. Judab Lal Aditya Deb (1), Rant 
Sartaj Kuari v. Rant Deoraj Kuari (2) and 
Sri Raja Lao Venkata Surya Mahipati Rama 

(1) 8 T. A. 248 ; 8 C. 199. 

(2) 15L A. 5L at pp. 65, 68 ; 10 A 272. 


~ to the rights 


Krishna Rao Baadur v. The Court of*Wards 
(3). On the contrary, these authorities 
establish that property, though impartible, 
may be alienable. In the present case it 
was almost, if not eutirely, conceded by the 
appellants’ counsel, indeed it could not be 
successfully disputed, that, if the male- 
descendant in whom the property or interest 
granted was for the time being vested failed 
to pay” the stipulated Government revenue 
to the Maharaja for the time being, and the 
latter wags himself obliged to discharge the 
claim of the Government, he might sue the 
former for the amount so paid, and, if 
necessary, recover the amount decreed to 
him by sale of the interest granted for 
maintenance, since it never could‘ be per- 
mitted that the subject of the grant should 
be enjoyed and the condition upon which it 
was made disregarded. 

But an involuntary alienation of this kind, 
brought about by the default of the person 


‘in whom the property or interest was for 


the time being vested would as effectually 
defeat the claims of all the members of the 
family who were, at the time, or might there- 
after become, entitled to maintenance out of 
this property or interest as would any volun- 
tary alienation of it. Yet the main con- 
tention of Mr. Simon, on behalf of the 
appellants, was, as their Lordships understood 
it, this, that every ‘member of a family of 
which a Maharaja, as owner ofa Raj, was 
the head had such an inextinguishable right 
to maintenance out of the Raj that, if the 
property or interest, the subject of a babsana 


“grant, made, as in the present case, for the 


maintenance of a particular branch of the 
family, was permitted to be alienated, the 
right to maintenance of the present and 
prospective members of thet branch against 
the Raj would revive toftes quoties, which 
would be most unjust and oppressive to the 
owner of the Raj, and destructive or injurious 
of the members of all the, 
other branches ; but no authority in support, 
of this theory as to the peculiar nature of 


the right to maintenance was cited, and those ` 


above-mentioned refute it. 

The result of the authorities as to the 
right to alienate is thus summed up in Mayne's 
Hindu Law (7th Ed., page 415) :— |, i 

“In cases*governed by the Mitakshara law, 
a father may sell or mortgage not only his 
“(3 30. Wr Ne416 ; 261. A: 83; 22. M. 883. 
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own share but his son's shares in family 
property, in order to satisfy an antecedent 
debt of his own, not being of an illegal or 
immoral character, and . such trans- 
action may be enforced against his sons by 
a suit and by proceedings in execution to 
which they are no parties.” 

Notwithstanding the impartibility of pro- 
perty granted by a babuana grant, it comes 
apparently, in the absence of some special 
family custom regulating -its enjoyment, 
within this principle. Pressed by this state 
of the law, the appellants endeavoured to 
prove the existence, in the family to which 
the parties on both sides belonged. of a 
family custom to the effect that property 
granted for maintenance by a dbabuana grant, 
such as that proved in this case, was 
inalienable. It is not necessary for their 
Lordships to express any opinion as to the 
legal validity of a custom such as is suggest- 
ed, tying up, as it would, property for, 

_ possibly, many generations, because they are 
clearly of opinion that, ‘not only have the 
appellants failed to prove the oxistence of 
this custom, but that the only evidence given 
in reference to dealings with the estate dis- 
proves it. 

_ “The absence of evidence of an alienation, 
without any evidence of facts which would 
make it probable that an alienation would 
have been made, cannot be accepted as proof 
-of a custom of inalienability.” Rani Sartaj 
Kuari v. Rant Deoraj Kuari (2). Butin this 
case numerous- instances were proved in 
which alienations of small portions ‘of the 
property took place, and in not a single 
instance was it proved that any objection, 
based” upon the alleged custom, was raised 
by any one to an actual, or threatened, 
alienntion. It was raised in the present suits 
for the first time. 

- Their Lordships are, therefore, clearly of 
opinion that both the decrees of the High 
Court were right, and should be affirmed, 
and that both appeals should be dismissed, 
_ and they will humbly advise His Majesty 
accordingly. 

The appellants must pay the mortgagee’s 
costs of the appeals. ` be 


Appeals dismissed. 
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(s. o. 13 O. W. N. 1023; 6 M. L. T. 93 ) 
CALCUTTA HIGH- COURT. 
MISCELLANEOUS CıvıL Apprat No. 81 or 1908. 

: May 24, 1909. 

Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 
GAJENDRA CHANDRA BURMA— 

Derenpant No. J— APPRELLANT ` 
. versus 
BINDUBASHINI AND ANOTHRR— PLAINTIPES | 


X — RESPONDENTS. 

Civil Procedure Code ( ict XIV of 1882), 3. 375— 

Compromise— Written or verbal—Allegation of com- 
promise by one party and denial by the other—Court 
to decide by taking evidence schether compromise is 
genuine, 
. There is nothing in section 375 which lays down 
that an agreement or compromise as mentioned 
in the soction should bo written. That section 
covers agrooments of compromise either written or 
verbal. 

Where in a suit the plaintiff stated that a.com. 
promise had been agreed upon with the defendant 
who denied that fact, the Court should take evidence 
and determine whether a compromise had really been 
come to between the partios or not. 


Appeal from the order of the District 
Judge of Tipperah, dated January 6th. 1908, 
reversing that of the Sub-Juadge of that place, 
dated September 7, 1906. 

Babus Dwarka Nath Ohuckerbutty and Girija 
Prosanna Roy Chowdhury, for the Appellant. 

Babus Nil Madhab Bose and_ Mahomed 
Serajul Islam, for the Respondents. 


Judgment.—tThis is an appeal from 
an order of remand passed by the District 
Judge of Tipperah, dated the, 6th January 
1908. It appears that on the 6th September, 
1906, the date fixed for the hearing of the 
suit before the Subordinate Judge the 
plaintiff appeared and stated that a compro- 
mise had been agreed upon with the defen- 
dants. On the defendants’ denial that any 
compromise had been made the plaintiff 
asked the Court to take evidence that the 
defendants had really compromised the case. 
The lower Court was of opinion that section 
375 of the Code did not justify this proceduré, 
The plaintiffs being under: the impression 
that the case would be compromised had not 
brought their witnesses, and the Subordinate 
Judge dismissed the sutt. On appeal by the 
plaintiffs to the District Judge that learned 
officer remanded the suitto the first Court 
that it might proceed tb take evidence as to 
whether the compromise was really made or 
not between the parties; and if so made, to’ 


. give effect to’ it having regard- to the pro, 


r 
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visions of the Code of Civil Procedure. He 
also further directed that if the lower Court 
found that no compromise had been effected, 
the lower Court should hear the case on the 
merits, opportunity being given to produce 
witnesses. 

There was a cross-appeal by the defen- 
dants before the District Judge on the ground 
that the suit had been undervalued. The 
learned District Judge says:— I am of 
opinion that as between the parties this 
decision of the. Subordinate Judge is final 
and not open to appeal. 
Judge’s Court must be considered to be the 
Court in which the plaint is filed. I, there- 
fore, decide this issne against the cross- 
appellants”. 

On behalf of the appellant before us it 
has been contended that the learned District 
Judge was in error in remanding the case for 
the purpose of enquiring whether there really 
had or had not been a compromise, as alleged 
by the plaintiffs; and it has been urged that 
section 375 of the former Code contemplates 
a lawful written agreement or compromise 
whereas in the present case there was no 
completed contract as contemplated by the 
provisions of section 375 and hence that 
section has no application to the present case. 
With regard to section 375, we find that 
there is nothing in the section which lays down 
that an agreement or compromise as men- 
tioned in the section should be written. 
It appears to us that this section covers 
agreements of compromise either written or 
verbal. The terms of the petition of the 
plaintiff informing the Court of the com- 
promise have been placed before us and it 
has been argued that they show that the 
compromise had- not been completed. We 
think, however, that they are reconcilable both 
with the contention of the defence that the 
coutract was not intended to be complete till 
the apasnama was filed, and also with that of 
the plaintiff that the contract was completed 
and the provision for an apasnama was only 
a subsidiary arrangement for carrying out 
the completed contract. The petition itself 
is not conclusive and the matter should be 
cleared up by further evidence. We think 
that under, the circumstances the learned 
Judge wasright in directing the first Court 
to proceed to take evidence on the question 
of compromise. 


The next point that has , been urged is 


The Subordinate 
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the undervaluation of thesnit. Section 12 of 
the Court Fees Act governs the decision of 
this question. Clause ii provides that-* when- 
ever any such suit comes before a Court of 
Appeal, reference or revision, if such Court 
considers that the said question’ has been 
wrongly decided to the detriment of the reve- 
nue; it shall require the party by whom such 
fee has been paid to pay so much additional 
fee as would have been payable had the 
question been rightly decided and the pro- 
visions of section 10, paragraph ii shall 
apply.” 

The District Judge appears not to have 
considered the question in the light of this 
clause and we are, therefore, of opinion that 
he should deal with it. He should consider 
whether the point has or has not been 
wrongly decided by the Subordinate Judge 
to the detriment of the revenue. 

Under these circumstances the case is 
remanded to the District Judge for the 
decision of the last point mentioned above. 
Thereafter the case should be sent back to 
the first Court for the decision of the point 
or points for which the lower appellate Court 
remanded the case. 

We make no order as to costs in this 
appeal. i 
Ouse remanded. 





(s. o. 18 O. W.N. 1088.) 

CALCUTTA HIGH COURT. 

Crvm Rurs No. 1800 or 1909. 

June 28, 1909- 
Present :—Mr. Justice Chitty and 
Mr Justice Carnduff. 
RAM PROSAD MALLA— PETITIONER 
Versus 

RAGHUBAR MALLA—Orrosrre Parry. 

Criminal Procedure Code (Act V of 1898), ss. 195, 
476—Sanction given by Smil Cause Court to District 
Magistrate Jor prosecution for offence against public jus- 
tice—Revecation by Judye—Sanction may be giren in 
such case to public officer though not party—Civil 
Procedure Code (Act V of 1908), 8. 115—Revision 
by High Court—“ In the exer cise of jurisdiction, acts 
illegally.” 

A sanction for the prosecution of the petitioner 
for the offence of making a false claim in a Small 
Cause Court was obtained by the District Magistrate 
from that Court under section 195, sub-section (1), 
cl. (b) of the Criminal Procedure Code. The sanc- 
tion was revoked by the District Judge, but he himself 
directed the petigioner’s prosecution manifestly under 
section 476 of the Code: 

Held, that peifher the District Judge nor the High 
Court can take action in the matter under section 476 
of the Criminal Proçedure Oode, 
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Begu Singh v. Emperor, 34 O. 551; 11 C. W. N. 568; 5 
0. L. J. 508; 6 Or. L. J. 398, 2 M. L. T. 208, (F.B.) 
followed. 

The High Court is not, for the purposes of sec- 
tion 195, Criminal Procedire Code, the Court to which 
the Small Osuse Court Judge ‘is subordinate, and, 
therefore, the High Court cannot sanction the pro- 
secution under section 195, sub-section (1), ol. (b). 

A sanction to prosecute for an offence against public 
justice may be given to a public officer, and the grant 
of such sanction is not limited to a party to the suit 

Therefore, where the District Judge revoked snch 
sanction given to the District Magistrate, on the 
ground that sanction could not be given to a third 
party : Held, that the Judge acted illegally in the 
exercise of his jurisdiction within section 
the Civil Procedure Oode, 1908, and that the High 


‘Court could interfere. 


Rule against the order of the District Judge 
of 24-Pergaunnahs, dated March 16, 1909. 
Babu Sarat Chandra Roy Chowdhury, for the 


-Petitioner. 


Babu Ram Oharan Mitra, Senior Government 


-Pleader showed cause. . 


Judgment.—tThis is a rule calling 
upon the District Magistrate of the 24-Per- 
gunnahs to show cause why an order of the 
District Judge, dated the 16th March last, 
directing the prosecution ander section 209 of 
the I. P. C. of the. petitioner, Ram Proshad 
Mallah, should not be set aside. The facts, 


-out of which the case has arisen, are these. 


In June 1904, the petitioner, a resident of 
Budge Budge, brought a suit for the recovery 
of Rs. 45, alleged to be due for principal and 
interest on account of a loan made in January 
1902, to one Raghubar Mallah, who was 


‘described in the plaint as then residing also 


- at Budge Budge. Summons was issued in due 


‘Azamgarh in the U. P. but returned unserved, 


course, and, according to the process-server’s 
report and the petitioner’s own “affidavit of 
the 18th July 1904, it was, on the absence of 
Raghubar . Mallah himself,: affixed to the 
outer door of his ordinary “dwelling-house” at 
Budge Budge, as ‘pointed out by the peti- 
tioner himself. On the following day the case 
was heard ew parte by the Munsif of -Alipur 
sitting in the Small Cause Court, and was 
decreed after a cursory examination on oath 
of the petitioner. 

The first application for execntion was made 
onthe 17th September 1904, and this was 
apparently struck off for want of prosecution 
on the 9th January, 1905. A second applica- 
tion is dated the 6th December, 1905, and on 
it acertificate under ‘section 22of the Civil 
Procedure Code of 1882, seems “to have been 
sent to Raghubar Mallah’s native District 


115 of © 


INDIAN CASES. 7. 


A third attempt to execute the decree was 
made in the latter part of 1907, with better 
effect; forthe notice Fequired by section 248 of 
the Code of 1882, was duly served upon the 
judgment- debtor, Raghubar Mallah, in 
Azamgarh, with the result that he appeared 
in the Small Cause Court at Alipur, and 
applied on the 21st March 1908, to have the 
ex parte decree against him set asido and the 
suit re-heard. What purports to be his applica- 
tion was first submitted to the Court in the 
"U. P., and is in the Persian character. It is 
not in the form of,‘or supported by an 
‘affidavit ; but, for the purposes of this 
proceeding and in view of the fact that he 
was assisted in making it by the District 
Magistrate through the Government Pleader, 
there is clearly no reason why it should not | 
be referred to. It declared categorically that 
Raghubar Mallah had not received any sum- 
mons, that he had never been in Calcutta 
before, that he had never borrowed any 
money from the petitioner, that the peti- 
tioner’s suit was false and had been brought 
maliciously, and that the firat that he 
(Raghubar Mallah) had heard of it was after 
the transfer of the decree for execution to 
Azamgarh. Raghubar Mallah was, moreover, 
“examined on oath by the Small Cause Court 
Judge on the 18th July 1908, and he then 
swore that he had never been to Budge 
Budge, that there had been no service on him, 
and that he had first come to know of the 
existence of the ev parte decree on the 
preceding month of March. Much stress has 
“been laid on the fact that his deposition 
stops short here and contains no express 
denial of the debt, the Jearned Vakil for the 
petitioner, arguing that, whereas his client 
has sworn to the truth of his case against 
Raghubar Mallah, there is -so far on record 
no assertion on oath to the contrary by 
Raghubar Mallah, and that consequently 
there is no sure foundation for the prosecution 
of his client forthe offence under section 209 of 
the |. P. C. of making a falsé claim in Court. 
The argument is ingenious, but it is nothing 
more; and it would be ridiculous to allow it 
to prevail. The sworn statement of Raghubar 
Mallah in examination‘in-chief was.naturally 
confined to the only point that had. for the 
purposes of section 108 of the former Code of 
Criminal Procedure, to be established; it 
‘might have been, but was not, extended 
beyond that point in the cross-examination to 
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which Raghubar Mallah was actually subject- 
ed ; as it stands, apart even from the petition 
already referred to, the injerence to be drawn 
from it and from the circumstances is that 
Raghubar Mallah intended to deny every 
thing. It may, moreover, be taken for grant- 
ed that the District Magistrate has not tried 
to launch this prosecution without making 
sure that that person is prepared to be a 
witness, and there is at this stage at all events 
no need for entertaining a doubt on the point. 

Raghubar Mallah having deposed that there 
had been no service upon bim, the petitioner 
was also examined. He then went back on 
the statement contained in his affidavit of 
the 18th July 1904, and affirmed that he 


had not himself accompanied the process- 


_server, but had deputed another person to 
identify the defendant. We may observe 
in passing that it is difficult to reconcile 
these two sworn statements. The application 
under section 108 of the former Code was then 
granted, and ib was ordered that the suit 
should be proceeded with, the 24th August 
1908, being fixed for the hearing. The de- 
fendant next applied for the examination on 
commission of 8 witnesses in the District of 
Azamgarh. This application, which was 
strenuously opposed by the petitioner, was 
. granted, and the petitioner thereupon asked 
for leave to withdraw. Leave was given 
‘and the suit was accordingly withdrawn on 
the 5th August 1908. 

We next find the District Magistrate 
moving the Munsif under section 195.. sub- 
section (1), cl. (b), of the Criminal Procedure 
Code, to sanction the petitioner’s prosecution 
for the offence of making a false claim, and 
the Munsif, in a considered order, dated the 
8th February, 1909, granting the sanction 
prayed for. The learned District Judge, how- 
ever, on being appealed to under sub-section 
(6) of the section, revoked the grant solely 
on the ground that “sanction could not 
be given to a third party to take up a pro- 
secution; *’ but, having at the same time 
arrived at and recorded the opinion that 

“there was a strong prima facie case that the 
petitioner had brought s false suit in the 
Small Cause Court,” he evidently endeavoured 
to avoid a miscarriage of justice by himself 
directing the petitioner’s prosecution. And 
this, it is manifest, he intended to do, and did, 
under section 476 of the Code, although the 
‘section itself is not mentioned in his order of 
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the 16th March last. 

This is the order which the petitioner 
moved us toset aside as having been made 
without jurisdiction ; andin view of the re- 
cent Full Bench decision in Begu Singh v. 
Emperor (1), we felt bound not only to grant 
a rule in the first instance but also to concede, 
when the rule came on for hearing, that the 
District Judge’s order could not stand. At the 
same time we were at a loss to appreciate the 
necessity for the learned District Judge’s 
interference with the sanction granted by the 
Small Cause Court Judge, and we intimated 


_that we should examine the record in order 


to ascertain and decide, after hearing the 
petitioner again on the whole case, whether 
on the merits and in the interest of justice,’ 
further orders in the direction of the peti- 
tioner’s prosecution should not be passed. 
The entire case has been re-argued before 
us at great length and with much ability by 
the learned Vakil for the petitioner, but 
‘nothing that he has been able to argue on 
the merits has influenced the opinion to 
which, as already indicated, we were inclined 
at the last hearing. The reported cases on 
the subject, which are very numerous, need 
not, we think, be discussed; for they are 
really all distinguishable, ond the provisions 
of the law itself, as well as the- principles 
underlying them, are simple, intelligible and 
reasonable. In the first place, a charge such as 
that we are now considering, depending as it 
does on intention and knowledge and involving 
theproof of a negative, is easily preferred, but 
by no means easily established ; and as pro- 
secutions ending in failure are to be deprecat- 
ed as being calculated to do harm rather 
than good, they ought not to be undertaken 
without considerable circumspection and 
care. Secondly, it is manifestly unfair to 
put a plaintiff or complainant, so to speak, 
out of the witness-box into the dock without 
giving him a full opportunity for proving 
his own case or showing that he had grounds 
for proceeding. Thirdly, offences of this 
kind are essentially—and they were so classifi- 
ed in the Penal Code—offences against public” 
justice ; whence it follows that they ought to 
be pressed~ primarily in the interests of 
public justicd, and never as a means of 
satisfying “a, private’ grudge. For thess 
réasons the Legislature has interposed the 


(1) 11 C! W.N. 568 ; 34 0.551 550. De J. 508; 5 
Or. LJ. 398 5 21 L. T, 208, (F. BJ 
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safeguards provided by soctions 195 and 476 of 
the Cr..P. C., and with what has been laid 
down as to theexpediency of insisting upon 
those safeguards being given full effect to 
and not evaded. we are in-cordial agreement. 
But. having said so much, we doubt if there 
is really anything more to be said, in other 
words, it seems to us that cases such as this 
should be dealt with mainly, if not entirely, 
on the broad lines indicated above, and that 
jf the conditions there suggested are observed, 
mere technicalities should not be permitt-. 
ed to interfere with the course of justice. 


In this instance the undisputed and undis- 
putable facts speak for themselves. On them, 
and no donbt, also on further information re- 
ceived, a responsible officer of the Goverument 

“who presumably had some ground for his 
action and whose motives must be assumed 
to be nbove suspicion, sought to prosecute 
the petitioner; on them, again, the Small 
Cause Court Judge has, after obviously 
careful consideration, come to the conclusion, 
that the case was a proper. one for sanction. 
And on them also, the District Judge has 
arrived at the opinion that there is “a strong 
primu facie case against the petitioner.” Add 
to all this the circumstance—to which it 
would be mere affectation to close one’s 
eyes—that there is certainly nothing improb- 
able in the suggestion that an ex-parte 
decree on ofalse, though trifling, claim may, 
without much difficulty and with œ fair pro- 
“spect of success, be obtaincd and executed 
against m stranger hailing from a distant 
part of the country, and the simple questions 
arise—why should the petitioner not stand 
his trial. and why should the offorts of 
the District Magistrate towards vindicating 
public justice and checking abuse of the 
processes of the Civil Courts be summarily 
interfered with? To them there can. we 
think, be only one answer. 


So much for the merits, in so far as they 
ean, or ought to, be considered at this stage. 
But here we are confronted with a number 
of objections and difficulties. If they are 
insuperable, so much the worse; but it must 
surely be our first care to overcomes them, if 
they can be overcome, and see #f possible, that 
justice is done.. ye : 


The Full Bench case already cited prevents 
‘us—as much as it ought-to have prevented 
‘the learned District Judge—from taking 
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action under section 476 of the Criminal Pro- 
cedure Code, and directing the petitioner’s 
prosecution. The High Court is not, for the 
purposes of section 195, the Court to which the 
Small Cause Court Judge of Alipur is sub- 
ordinate, and, therefore, we are precluded 
from ourselves sanctioning the prosecution 
under cl. (b) of sub-section (1) of that section. 
A Division Bench of this Court has—-see 
Hamijuidi Mondal v. Damodar Ghose (2), 
held that the High Court cannot, under suh-see 
tion (b) of the same section, interfere with an 
order of a District Judge revoking a sanction 
granted by a Munsif. We doubt whether 
this ruling is consistent with that in Girija 
Sankar Roy v. Binode Sheikh (3), in which 
the learned Judges—one of whom was a party 
to the earlier ruling of the same year,—held 
that the High Court could, under the sub- 
section referred to, interfere with the order 
of a District Judge approving a Munsif's sanc- 
tion, and a Full Bench of the Madraa High 
Court has—see Muthu Swami Mudali v. Veent 
Chettt (4), expressly dissented from Hamijuddt 
v. Damodar (2). But we cannot .dissent 
from tne last-mentioned case without referr- 
ing the point to a Full Bench. There 
remains, therefore, only the power ~of revir 
gion vested in us by section 115, . of, the 
present Code of Civil. Procedure (correspond- 
ing with section 622 of the Code of 1882); and 
the question is whether it is open to us to 
exercise it here. It has been atrongly urged 
that itis not, and in this connection Hamijud- 
di v. Damodar (2) has again been cited, 
That case, however, is distinguishable; ; for 
in it the District Judge had dealt with the 
matter on the merits and revoked the sanc- 
tion for reasons relating thereto, and the 
learned Judges came to the conclusion that 
he had not exercised a jurisdiction not 
vested in him by law, nor acted illegally. or 
with material irregularity. Here the 
position is very different, and we think that 
we are not unduly straining the language 
of the section by holding that it applies. The 
meaning to be attached to it, although.it 
has been the subject of many rulings, cannot 
be said to have been as yet settied by 
authority; but one thing is‘clear on the 
face of it, and that is that it cannot be 


limited to the case of a Subordinate Court 
(2) 100. W. N. 1026; 4 Cr. L. J. 168. 
(3) BOC LJ, 222;5 0r L. J. 188, i 
(4) 80 M. 382; 2 M.L. T. 239 ; 17 M. L. J. `266; 
6.Cr. L. J. 102 (P. B.) : 
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acting altogether withont jurisdiction. It 
expressly covers the case of a Court “acting 
‘in the exercise of its jurisdiction illegally 
or, with material irregularity,’ and what 
-we have to consider is whether this is not 
such.a case. We have already observed that 
we do-not understand the learned District 
Judge’s reason for thinking that he was 
bound to overrule the Small Cause Court 
Judge. There is certainly nothing in the 
‘statute law to limit the grant of sanction 
to a party to the proceeding in connection 
with which the. offence aimed at was com- 
mitted and the only authority that the 
learned Vakil could cite in support of the 
rule suggested by the District Judge’s order 
is In re Ohundra Kant Ghose (5). In that case 
an application for sanction, unsigned and 
unverified, had been filed before a Munsif 
ostensibly on behalf of the defendant in a 
civil suit. The defendant repudiated it and 
declared that he had no desire to prosecute, 
and the Munsif found that it had emanated 
from a private person who was not a party 
to the suit. The sanction was nevertheless 
granted, and we venture to say that we 
entirely agree with all that the Division 
Bench of this Court said in setting it aside. 
But “a case is only an authority for what it 
actually decides,” and there is clearly no- 
thing in the learned Jndge’a judgment to 
support what would, in our view, be the as- 
tounding proposition that sanction to prosecute 
for an offence against public justice should be 
withheld from a public officer as such. Sure- 
ly there could be no better recipient of 
such sanction, and, in our opinion, the learned 
District Judge was acting illegally in the ex- 
ercise of his jurisdiction when he laid down 
and followed as binding a rule to the contrary. 
The result is that this rule must be made 
absolute and that the whole of the District 
Judge’s order of the 16th March last is set 
aside. The sanction originally granted by 
the Small Cause Court Judgeand revoked by 
that order is thus restored, and it will now 
be open to the District Magistrate to pro- 
ceed in accordance with law. 


Rule made «absolute. 
(5). 30. W.N 8. . 


/ l 
-NOT TO BE REMOVED 
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(s. c. 18 0. W. N. 244.) 

CALCUTTA HIGH COURT. 
CriminaL Revision Cass No. 1017 or 1908. 
November 20, 1908. 

Present :—Mr. Justice Holmwood and 
Mr. Justice Ryves. 
PARASULLA AND OTHBRS— PETITIONERS 

_ versus g 
EMPEROR—Opposire PARTY. 

Oriminal ‘Procedure Cade (Act V of1898),8.110, 
cs, (a) and (f)—Accwsed, father-and sons—Oomplicity 
of cach—Case of ass cia'isn— Bad livel:hood—Lvidence 
of genrral repute. 

In a bad livelihood case under section 110 of the 
Criminal Procedure Oode, where it was established 
that the accused, father and sons, were formed into a 
gang, and the evidence against them all was the 
same: Held, that it was a clear case of association 
and one in which the evidonce could rightly be 
dealt with together, and no minuté enquiry into 
the complicity of each of the accused individually was 
necessary. 

Where evidence is admissible and has been ad- 
mitted to show thate man is a habimal offendor 
under other clauses of section 110 and is also being 
tried under cl. (f), it is a mere inference of fact 
from the nature of the offences whether heisa danger- 
ous and desperate character or not 


Wahed Ali Ahan v. Emperor, 11 C. W. N. 789,' 


6 Cr. L. J. 1, referred to. 
Akoy Kumar v. Queen-Empress, 5 O. W. N. 249, 
explained. | 


Facts.—The charges against the accused, 
the petitioners in the High Court, were 
under cls. (a) and (f) of section 110 of 
the Criminal Procedure Code. 
directed to execute bonds to be of good be- 
haviour for 3 years, and the order was, on 
a reference, confirmed by the Sessions Judge. 

The other facts appear from the judgment. 

Rule against the order of the Deputy Ma- 


gistrate of Bagerhat, dated 31st March 1908. ~ 


Babus Dasaratht Sanyal and Sarat Ohander 
Lahiri, for the Petitioners. 

Mr. Orr, for the Crown. 

Judzgment.—tThese were two rules 
issued, one upon the Sessions Judge of Khulna 
and one upon the District Magistrate of 
Khulna, to show cause why the judgment 
of the District Magistrate in appeal and 
the order of the Sessions Judge on reference 
should not be set aside and the appeal and 
reference re-heard onthe ground.that the 
complicity of each of the accused individual- 
ly has not been separately considered and 
also on the ground that the evidence for 
the defence has not been similarly considered. 

-Taking thé reference order of: the Bes- 
sions Judge first, as it is the more import- 
ant, we find that the Judge has directed 
ee? H 


They were. 


= 
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his attention to the joint condug 

father and the three sons, whof 
were habitually associated togeynS 
purpose of committing theft and\ 
and in the habit of wreaking “ken gi 
by looting the paddy of their enemman 
also hiring themselves to zemtndars and 
others for the purposo of coercing tenants 
and intimidating people. There are other 
allegations such as outraging. women which 
have been disbelieved. He finds that there 
is ample evidence in the case to bind 
down the accused under cl. (a) of section 
110. He says that evidence was placed be- 
fore him at length and was commented upon 
very fully. The Depnty Magistrate also 
dealt with it very carefully and has shown 
from the past history of these men. how 
their employment as <lathials now by 
one man and then by another has resulted 
in one party or another backing them up, and 
that the evidence fully justifies the binding 





. down of*the 4 men under cl. (a) of section 110. 


He further says that a careful consideration of 
the whole evidence leads him to accept that 


for the prosecution which must be held to 


mean that he accepted it in preference to that 
of the ‘defence. He also had present to his 
mind the fact that various parties would be 
seeking to get them into trouble which was 
strongly argued before him The ground upon 
which he convicts these 4 men is that they 
associated together and ashe holds that 4 of 
them were associated in the acts which, make 
up the charge under cl. (a) it does not appear 
to us that any minute enquiry into the com- 
plicity of each of the accused individually 
was necessary. ‘Such an enquiry had been 
wade inthe first Court and the learned Judge 
says that he has considered the enquiry there 
made and that he agreed with the findings of 
the lower Court. The evidence against them 
all being the same aod they being father and 
three sons it appears to bea clear case of 
association and one in which the evidence 
could rightly be dealt with together. As 
regards the defence, wefind that the learned 
"Judge has given full consideration to that 
evidence. We, therefore, see 
interfere with the order of reference.e 

It is not necessary for us to say anything 


about the legal points raised in r egartl to cl. (f)... 


The ruling in Akhoy Kumar Ohatterjee v. The 
Queen-Empress (1) has been modified by the 
(1) 50, W, N. 248. 









no reason to. 


and has been admitted to show 
fl ig a habitual offender nndèr other 


awor cl. (f) that itis mere inference of 


fact from the nature of the offences whether 
he is a dangerous and desperate character or 
not. ‘This is thrown out in the ruling which 
we have just referred to, in the case of 
Wahed Ali Khan v. The Emperor (2), where 
it was held that under cl. (f) evidence of 
general repute is not admissible, but the 
Court further held that evidence of acts of 
extortion committed by a person, unless those 
acts were accompanied by acts causing danger 


_to the person and properties of other persons, 


is not sufficient to bring the case within el. (f) 
of section 110; that is to say, if the habitual 
crime of extortion or whatever else causes 
danger to the persons’ and properties 
of other persons, though there may be 
evidence of general repute, it would be suffici- 
ent to bring it within cl. (f) by mere in- 
ference of fact. We, therefore, discharge the 
rale as regards the order of reference. 

That being so, we have now to consider the 
judgment in appeal of the learned District 
Magistrate The judgment is not very full 
but the same remarks apply to it as to the 
judgment of the learned Sessions Judge so 
far as the evidence for the prosecution is 
concerned. He says that the question is 
whether the present appellants have been 
associated with others in committing thefts, 
burglaries, dacoitics and habitual cutting 
paddy by force. He considered the long list of 
witnesses before the lower Court and -found 
that not merely there was strong evidence of 
association but some evidence that they 
proceeded independently of any connection 
with the other accused. 
it is proved beyond any reasonable doubt 
that the appellants are members of a gang 
and that it is necessary for the public safety 
that they should give security. It is to be 
regretted that he does not specifically consider 
the evidence for the defence and on that 
ground we might have been inclined to 
remand the case to him for further considera- 
tion, had it not been shown to us’ that the 
whole of the evidence for the defence was 
read on behalf of. the accused and that 
évidence had--had the 


(2) 110. WN.” genni Lew ; o 
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learned Sessions Judge and itis clear from 
the judgment of the first Court that no 
useful purpose could be served by remanding 
the case. 

Another point has been urged that these 
men had in previous years been arraigned on 
similar charges and that the fact that those 
charges were held not to be proved and that 
they were brought through enmity of the 
Ghose party should have great weight with 
the appellate Court in deciding the appeal. 
We do not think that as a matter of law the 
previous history of the accused should have any 
weight. unless there was evidence to show 
that the very witnesses who are now accusing 
these men were the persons who had accused 
them before and that they still have grounds 
for enmity. It so happens that a large 
number of cases have occurred in the last two 
years and they can have nothing to do with 
the previons proceeding, the decisions in 
which may or may not have been justified. 
On the whole we think that this rule should 
be discharged and we direct accordingly. 


` Rule discharged. 





h (8. 0..18C. W. N. 1060.) 
‘CALCUTTA HIGH COURT. 
Crvit Rote No. 85 or 1909. 

ki) April 5, 1909, 

Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe ^ 

THAMAL MARAP—Jupeatent-psntor— 
$ 4 PETITIONER 
ae versus An S 
_ Rant ABHOYESSURI DEBI—Dkrores- 

HOLDER—Opposire Parry. 

Landlord and Tenant Procedure Act (TIIB. C. of 
1869) *.52—Eyectment decrer—Ariears of rent paid 
pending appeal—Dismissal of appeal with costs— 
Failure to pay costs in time—Jurisdiction of Court to 
order ejectment, i 

A decree was passed for arrears of rent and for 
ejectmenb ifthe arrears were not paid within 15 
days. Tho defendant appealed and during the pen- 
dency of the appeal the amount due under tho 
decree was paid. The appeal was subseqnently dis- 
missed with costs which wero not paid within 195 
days from the date of the appellate decree. The decree- 
holder obtained an order În execution for the attach- 
ment of the judgment-debtor’s movable property and 

or his ejectment from the land in suit. 
© Held, that the only decree of which execution can 
be taken out is the appellate decree and that decree 
must “be presumed to incorporate the terms of thd 
Original decree, and that the order for the paymont 
of costs in the appellate decree must be regarded ag 
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part of the ultimate decree passed under section 59: 


of Act VIII B.-O. of 1869, and after 15 days had 
elapsed from the date of the decree, there is no 
material irregularity in issuing orders simultaneous- 
ly for ejectment and for recovery of the decretal 
monoy- 4 
. Noor Ali Chowdhuri v. Koni Meah,18 O. 13, res 
ferred to. 

Rule against the order of the Munsif of 
Goalpara, dated October 31st 1908. 

Mr. Donogh and Babu Biswa Nath Bose, for 
the Petitioner. z 

Mr. 8. P. Sinha (Advocate-General), Babu 
Harendra Narain Mitra and Dr. Priya Nath 
Sen, for the Oppostie Party. | 

Judgment,—tIn this case the opposite 
party obtained a decree against the petitioner 
under section 52 of Bengal Act VIII of 1869 
for arrears of rent and for ejectment if the 
arrears were not paid within 15 days. The 
petitioner appealed to the District Judge. 
During the pendency of the appeal the amount 
due under the decree of the Original Court 
was paid. Subsequently the appeal was dis- 
missed with costs. These costs were not 
paid within 15 days from the date of the 


“appellate decree, and the Opposite Party ob- 


tained án order from the Munsifin execution 


“for the attachment of the petitioner’s mov- 


able property and for his ejectment from the 
land in gnit. 

The petitioner has obtained a rule from 
this Court on the opposite party to show 
cause why thisorder shonld not be set asido 
on the ground that the Munsif had no juris- 
diction to pass orders for attachment and for 
ejectment simultaneously. Thereis no pro- 
vision in Act. VIII of 1869 which in so many 
words forbids the issue of these two orders 
simultaneously. But it is argued on behalf of 
the petitioner thatas the costs of the ap- 
pellate Court were not made payable within 
15 days from the date of the decree and were 
paid when the Nazir went to the spot, eject- 
ment should not also have been allowed. It 
appears to us, however, thatthese costs of 
the appellate Court, which were incurred by 
the petitioner in His unsuccessful appeal 


against the decree of the Munsif, must be: 
regarded as subject to the operation of section, 


92. In Noor Ali Chowdhuri v Koni Meah (1) 
the learned Judges held that in cases of this 
nature the decree and the only decree cf 


which execution can be taken ont is the appel-- 
late decree and that that decree must be. 


presumed to incorporate the terms of the 
(1) 13 0.13, ee ee ot 
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original decreé. This being so it appears to 
‘us. that the order for the’ payment of costs in 
the appellate decree must be regarded as part 
of the ultimate decree passed under section 
52 of Act VIILof 1869, and that the amount, 
therefore, under the provisions of that section 
had to be paid within 15 days from the date 
of the decree. Now, as the section provides 
that if the sumis:paid within 15 days from 
the date of the decree the decree-holder shall 
not be-entitled to execution, it seems to fol- 
low that if the sum 18 not paid within that 
_ time the decree-holder is so entitled. It does 
not seem to us that after that time has elaps- 
ed there is any material irregularity in issu- 
ing orders simultaneously for ejectment and 
for recovery, of the decretal money to both of 
which reliefs the decree-holder is entitled, 
If this view is correct it cannot be said that 
the Munsif’s order was withuut jurisdiction. 
The rule is accordingly discharged with 
costs, , two gold mohurs. l i 
Rule discharged. - 





i (s. c. 13 €. W. N. 1062) 
CALCUTTA HIGH COURT. 
Crosar Ravision No. 491 or 1909. 
July 7, 1909. 
Present :—Mr. Justice Coxe and Mr. Justice 
Ryves. 
GIRWARDHARI LAL—Accosep— 
PETITIONER 
. versus 
- EMPEROR. . sci 
Criminal Procedure Oode (Act V of 1898), 8s. 197, 
285—Misjoinder of charges—Attempting to tuke bribe 
of Rs. 2 for registration of each of seven documents pre. 
sented together—B8anction for prosecution by Gorern. 
menti—Specification of offence with precision—Penal 
Code “(Act XLV of 1880), 8. 161—Ilegal gratification. 
A Sub-Registrar was chargod in one Court with 
- having attompted to receivo a bribo of Rs. 2 
for cach of sevon documents presented ‘together for 
registration: Rie 
Held, that whether the allegation in tho charge 
amounted to soven separate offencos, is a quos- 
tion of fact. If the accused attempted to obtain 
Ra. 2. soparately from each „of tho sevon_ persons 
who presented the documents-and was willing to 
register the document of any ono .0f thom if ho paid 
the accused Rs. 2, then thero would be seven 
offences- and separate charges would be ngcossary. 
But if the acoused was not willing ta any 
of the documents until Rs. 2 for each of them were 
paid, then that would be one éffence and po question of 
misjoinder would arise. 7 
ohan Buharna v, King-Emperor, 10 C, W. N. 620, 
2 0. L: J. 618 ; 3 Or. L.J. 111, referred tô. ` 
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< tions of his land to seven d 
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The Government in sanctioning the prosecution: 
of the accused directed the PEE eer 
Registration to instruct the District Registrar to 
instituto a prosecution, and. the District Registrar. 
who was also tho District Magistrato- took cogniz- 
ance of the case and dircoted the trial to take placo 
before a Special Magistrate to be appointed by the 
Government : : d 7 A 


2 Ma procisoly tho sam 
thing as instituting tho prosecution as District 

r, yet the prosboution was instituted in ' 
eae accordance with the orders of Govern: 
men i : 


` Reg. v. Vinayak Diakar 8B..H.C. R. Cr. 5 $ 
distingùished. : oi 

The Government need not in granting sanction 
under section 197, Oriminal Procedure 054, gpedlty 
the offences with the same precision as is. necessary: 


- in a charge. 


Rule against the order of the Deputy - 
Magistrate of Púrnea, dated March 15th 1909, 
convicting the petitioner of three offences 
under section 161 of the Indian Penal Code 
an appeal from which order was dismissed 
by the Sessions Judge of Purnea, dated. 
April 26th, 1909. ` 

Mr. Norton and Babu Monmotha Nath 
Mukerjee, for the Petitioner, 

Mr. W. Gregory, for the Crown. : 

Judgment.—the petitioner in this 
case was aSub-Registrar in tha District, of. 


<.” Purnea. He.was charged with three offences. 


punishale under section 161 of the Indian 
Penal Code and sentenced to, (18). eighteen 
months’ rigorous imprisonment and a fine of 
Rs. 600. fsa! 

His appeal to the Sessions Judge was dis- 
missed.- He then obtained a rule from this 
Court on the District Magistrate to show - 
cause why his conviction and sentence should 
not be set aside on the grounds stated in, the 
petition. < Na 
. Special reference was made in the rule to 
the questions of misjoinder of charges, the 
propriety and sufficiency of the sanction, ‘and ` 
the procedure adopted by the District Regis- 
trar in enquiring into the matter. : 

The first point taken on behalf of the peti- - 
tioner is that the trialis bad for misjoinder., 
The third count of the charge against -him,, 
is that he attempted to obtain Rs. 2 fram one. . 
Saodajob Singh and others as a motive. for- ` 
registering 7 kobalas execūted in their favour. 
by Saidur Rahaman. | on & $ 

It appears that Saidur Rahaman sold por». 
ifferent persons by- 
seven different kobalas.., They were all pre-, 
sented together for registration and , the petj- 
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tioner is said to have refused to register them 
unless he was paid an aggregate sum of Rs. 
144.6, atarate of Rs. 2 for each hobala. 

It is argued that this amounted to seven 
separate offences and that, therefore, having 
regard to the provisions of section 235, Cr. P. 
O., the accused could not be tried with respect 
to all of them at one trial. 

It appears tous that the question is-one.of 
fact. Ifthe Registrar attempted to obtain 
Rs. 2 separately from, each of the seven pur- 
chasers and was willing to register any one 
purchaser’s kobaja if that purchaser paid 
him Rs. 2, then the contention of the peti- 
tioner should prevail. There would be seven 
separate offences and seven separate charges 
would be necessary. But if on the other hand 
the Registrar treated this as onetransact jionand 
was not willing t register anyone of the docu- 
ments until all the seven purchasers had paid 
Rs. 2 each that would bedne offence and no 
question of misjoinder would arise. We may 
refer to the decision in the case of Johan 
Subarna v. King-Emperor (1). The learned 
Judges there held that “where an attempt was 
made to cheat a number of men by speaking 
to them in a body, a joint charge was valid.” It 
appears that id that case the accused demanded 
eight annas and four annas a head from the 
villagers and spoke tothem in a body. 

It has been argued on behalf of the peti- 
tioners that in-their case the evidence is that 
the petitioners attempted to obtain bribes 
separately from each of the seven purchasers. 
This is disputed by the learned counsel on 
behalf -of the crown. Special reliance has 
been placed by the learned counsel for the 
petitioner on the depositions of the 14th and 
17th witnesses. We have read those deposi- 
tions and we do not think that the statements 
are irreconciliable with either theory. The 
fact is that this point of misjoinder if it was 
not advisedly kept in reserve for a possible 
application for revision was entirely lost sight 
of in the Courts below. There was no cross- 
examination on this point whether the de- 
mand was joint or several and no objection 
on this ground was urged. It follows from 
this consideration that the materials on the 
record are insufficient to enable us to deter- 
mine with certainty whether seven offences 
were committed by the petitioner in this 
transaction or only one offence. This being a 
question of fact which was-not raised in the 

(69) 10 C. W. N. 620,20. L. J. 618; 80. L.J. 111. 
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Court below and on which no evidence has 
been specifically given, we do not think that 
wè should-be justified in revision in assyming 
that the petitioner committed seven offences 
in this transaction and that, therefore, his 
conviction is bad for misjoinder. 

The second point taken on his behalf isthat 
the directions of Government in sanctioning 
his prosecution have not been complied with; 
and reliance has been placed on the decision 
in Reg. v. Vinayak Divakar (2). We do not, 
however, think that any real divergence from 
the orders of Government has been shown. 
The orders of Government are contained in 
a letter to the Inspector-General of Registra- 
tion. They were based on the evidence taken 
by the District Registrar, Mr. Vernede and 
submitted to Government. The directions 
yun as follows:— The Lieutenant-Governor 
considers, therefore, that a criminal prosecu- 
tion should at once be instituted and Iam 
accordingly to request that you will instruct 
the District Registrar at Purneah to institute 

-a prosecution according to law. I am to add 
that a special officer will be appointed to 
Purnesh to try this case.” It will be seen that 
Government did not determine under section 
197, by whom the prosecution should be 
conducuted. The Government merely directed 
that it should be instituted by the District 
Registrar of Purneah. The District Regis- 
trar of Purneah at the time was Mr. Vernede 
who was also the District Magistrate. 
On receipt of this order he took cognizance 
of the case and summoned the petitioner for 
the 2nd December directing that the case 
should go to the special officers for trial. It 
is thus perfectly clear that Mr. Vernede 
initiated the prosecution. His action in tak- 
ing cognizance ofitas District Magistrate i 
is not, of course, precisely the same thing as 
instituting the prosecution as District Regis- 
trar. But this seems to us to be a mere 
technical distinction. If as District Registrar 
he had complain to himself as District Magis- . 
trate and had then as District Magistrate passed 
the order to which we have referred, his ac- 
tion would have been in strict accordance witk 
the Government orders. The Government or- 
ders spgified under section 197 the Court before 
which the trial was to be held but that direc- 
tion did aot preclude the District Magistrate 

-from passing the necessary preliminary orders, 
which were outside the actual trial of ‘the 

(28 Bom H.O. R. Crown Cases 33; C. D. J. 111, 
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case. We think, therefore, that the prosecu- 
tion was instituted in substantial accordance 
with the orders of Government and that this 
point raised on behalf of the petitioner must 
fail. 

The third point taken is that the sanction 
itself is too vague and indefinite in its terms, 
and reference has been made to the case of 
Queen-Eimpress v. Samavier (3). In that case 
it was held that the intention of the Legis- 
latare was to throw upon the authority em- 
powered to grant sanction under section 197, 
the duty of designating the offence for which 
leave to prosecute was given. The case was 
decided, however, on another point, namely, 
that the designation of the offence should not 
‘be delegated to a subordinate. We are not 
prepared to say that the Government letter 
does not sufficiently designate the offences for 
which the Sub-Registrar was to be tried. It 
was professedly based upon the evidence 
taken by Mr. Vernede and there can be no 
doubt that that evidence related to the same 
acts of bribery for which the petitioner has 
now been tried. Since the decision of 
“Samavier’s case (3), a slight alteration has 
been made in section 197. As the section now 
stands it lays down that’ Government may 
determine the offence or offences for which 
the prosecution is to be conducted. The word 
“ may” is used and not “shall” and the terms 
of the section are consistent with the sup- 
position that the Government need not in 
granting the sanction specify the offences 
with the same precision as is necessary in a 
charge. There is no doubt in our minds that 
Government hassanctioned the prosecution of 
the petitioner for the very offences with 


which he has been charged and of which he 


has been convicted. 

The next ground taken is that the prosecu- 
.tion could not proceed on the copy of the 
Government letter which is on the record. 
There is no doubt, however, that the sanction 
of Government to the prosecution of the 
petitioner was given and the question whe- 
ther or not it was properly proved by pri- 
mary or secondary evidence-is not one with 
which we are prepared to deal in revision. 

Next it has been a ground that the trial 
has been vitiated by irregularities in the 
preliminary proceedings. . 

It appears that Mr. Vernede at first ex- 
.amined the witnesses on oath in the course 


(3) 16 W433. 
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of a departmental enquiry. He then took 
the statement of the accused „and then pro- 
ceeded to examine the ‘witnesses furthbr. 
Subsequently when the witnesses were sum- 
moned to appear before the special Magis- 
trate, the prosecution applied for adjourn- 
ment and the officer who was conducting 
the prosecution examined a number of wit- 
nesses, who were present, including, itis said, 
some of those who had already been examin- 
ed by Mr. Vernede. He, too, is said to 
have put the witnesses on their oath though 
that is denied. It may perhaps be the case 
that neither Mr. Vernede nor the officer in 
charge of the prosecution was justified in 
administering an oath to the witnesses at 
that stage. Thesuggestion is that the oath 
was administered to the witnessess in order 
to pin them down to their statements so as 
to prejudice the defence. On the other hand 
in a case of this kind, the District authorities 
might well have been loath to move: unless 
supported by testimony given on oath. The 
other irregularities do not greatly impress 
us. You cannot put witnesessinto the box 
without first ascertaining what. they have to 
say. With regard toMr. Vernede’s proceed- 
ings it is not for us to say how a departmental 
enquiry sbould or should not be conducted, 
orto condem Mr. Vernede for ascertaining 
what the explanation of the Sub-Registrar 
was and using that explanation to test the 
witnesses’ statements. It is obvious that no 
very thorough enquiry: can be made into any 
matter, unless the versions of both sides are 
ascertained. But whether or not these pro- 
ceedings were irregular, it appears to us en- 
tirely illogical to hold that the statements of 
the witnesses who- were- examined in this 
preliminary euquiry lost, by reason of these 
irregularities, all their evidentiary value and 
became practically inadmissible against the 
petitioner. It seems to us impossible to hold 
that the statements of witnesses, who are 
examined ina preliminary enquiry, and are 
probably all the witnesses that they are 
against an accused, become wholly valueless 
in all subsequent proceedings, if that pre- 
liminary enquiry is irregularly conducted. 
No doubt, the Courts indealing with witnesses 
who depose before them, should consider whe- 
ther the value of their.evidence has been 
weakened by the fact that they- may have 
béen tied down to giving it by reason of 
previous statements taken from them. But 
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we do not think that this point has at all 
escaped the notice of the Courts below. Tho 
petitioner was defended by learned counsel 
and the judgments show that the irregularity 
of the previous proceedings was argued. 
In spite of these irregulerities the Courts 
believed the evidence which was given beforo 
them and we cannot in revision hold that 
they were wrong in so doing. 
` ‘Another point taken is that the Courts, 
were wrong in referring to papers outside 
the record of the case in connection with the 
question whether or not the first act of bri- 
bery was committed ina house or in 4 tent. 
* Wo certainly think that the Courts should 
not have referred tò these documents. 


The matter, however, is‘of such trivial im- 
portance that we do not think we need dis- 
onss it at aay great length. The case for the 
prosecution is that the tirst document was 
_ presented on the 21st December and was 
completed on the 23rd December, when one 
of the executants paid a bribe of Rs.- 10. to 
the accused. It is admitted by the defence 
that the . complainants did appear before 
the Sub-Registrar on the 21st December, 
and that the transaction was completed on 
the 23rd. If it were a question whether 
or not the complainants had really attonded 


the Registration office on those dates, the 
disocrepancy.in their evidence as to whether - 


itt was a tent or -a house might have been 
of some importance. But when these facts 
were admitted the discrepancy lost all its force 
We think, therefore, that all the points 
urged-on behalf of. the petitioner fail and 
_ the rule must be discharged. a 
`- Rule discharged. 


(s.c. 18 ©. W. N. 1087.) 


-~ GALOUTTA HIGH COURT. 
Ortua. APPHAL No. 322 oF 1909. 
Ka Ya ' May 14, 1909. 

Present :—Sir Lawrence Jenkins, Kr., Chief 
Judge and Mr. Justice Mookerjee. 
SRISH CHANDRA MUKERJEE— 

APPELLANT i 
cereus 
sy ‘ EMPEROR. 

Criminal Precedure Code (Act F of 1898), 3. 288— 
 -Charge—Oheating complainant on -three different occa- 
sions —Ore Count, bad in law. ' 

Where two persons were charged in one count 
with having cheated the complainant and fwo 
‘othor persons on three different occasions : Held, that 


tho charge is bad. 
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ped 
| Gul Muhomed Sircar v. Cheha, u Mantal 10%. W. N. 
58, 8 Or.L.J. 141, and Johan Sabarna v. Kiny- Emperor, 
10 C W. N. 520; 2 C. L. J..615; 3 Cr.L J. 111; followed. 

Facts.—Two accused in this case were 
charged before the Cheif Presidency Magis- 
trate of Calcutta on the following charge :-— 

“That you Sarish Chandra -Mookerjee and 
Bhupati. Charan Pal on or about the 10th 
July, 1907, 8th August 1907 and subsequently 
in October or November 1907 in .Calcutta did 
cheat, to wit, by falsely pretending that the 
firm of Sashi Bhushan Banerjee Brothers was 
financed by one Ramtaran Banerjee and that 
one Soshi Bhushan Banerjee, a son of Ram- 
taran Banerjee and the said Ramtaran 
Banerjee were partners in the said firm 
with the said Shrish Ohandra Mookerjee 
and that the said firm had large and exten- 
sive dealings in business with Barlow & Co., 
Elliot & Co., and Gladstone Wyllie & Co., 
all of Calcutta. The said representations 
were made in Calcutta and at No. 3, Mangoe 
Lane where the firm of Meyer Soetbeer & Co., 
carry on business. That ycu thereby deceived 
the complainant who is an assistant in the 
said firm of Meyer Soetbeer & Co., and Wil- 
liam Patri Jansen and Charles Buhrer 
manager of the said firm of- Meyer Soetbeer 
& Oo., and dishonestly induced the said firm 
of Meyer Soetbeer & Co., to part with certain 
goods, that is to say:— ` 

(1) On or about the 28th day of October, 
1907 , 12 cases of Iron wood screws valued at 
Rs. 2,548-15-3. 

(2) On or about the 11th November, 1907, 
25 casks of Hoco valued at Rs. 1,417-2-9. 

(3) On or about the 21st November 1907, 
12 cases of Iron wood screws valued at Rs. 
2,548-2-9, e 

Sections 415, 417, I. P. O. 

And you are both further charged with | 
aiding’ and abetting each other in the com- 
mission of the said offences, section 109 I.P.C. 

And I hereby direct that you be tried by 
this Court on the said charge.” 

The accused were tried by the Magistrate 
who found that the complainant did ` not -act 
on the statements 6f the second accused and, 
therefore, acquitted him. The appellant was 
found guilty under sections 417 and 420 
I. P.C, and sentenced: to a simple imprison- 
ment for two months and a fine of Rs. 300. 

Appeal from the arder of Chief Presidency 


“ Magisti ate of Calcutta, dated 27thMarch 1909. 


Mr. P. L. Roy and Babu Dasarathi Sanyal, 
for the Appellant. ie 
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Judgment.—on the authority of the 
two cases cited, Gul Mahomed Sirea v. 
Cheharu Mandal (1), Johan Subarna v. King- 
Emperor (2), we hold that the charge in this 
case is bad. The only question is whether 
we should send back the case for re-trial. 
We think, in the ‘circumstances it would 
be highly unprofitable to do so, and specially 
having regard to the evidence brought to 
our notice and to the statement elicited from 
Girish Chunder Ghosh in re-examination. 

The result is that we set aside the convic- 
tioa and sentence, and order that the fine be 
refunded if already paid. 

Appeal allowed. 





(s. c. 18 C. W. N. 1010.) 


CALOUTTA HIGH COURT. 
Civit Rune No. 1799 or 1909. 
June 15, 1909. 
Present.: —Mr. Justice Chitty and 
` Mr. Justice Carnduff. 
ABINASH CHANDRA BOSE AND OTHERS 
—PLAINTIFes—PATITIONERS 
versus 
BAMA BEWA AND otHers—Dasrenpaxts— 
Opposrre-Party. 

Limitation, Act (IX f 1903), Sch. I, arts. 75, 116— 
Instalment bord —Default— Waiver—Omassion to sue. 

Mere omission to sue does not constitute a 
waiver within the meaning of art. 75, Sch I of the 
Limitation Act, 1908. 

Mon Mohan Roy v. Durga Ohurn Gooee, 15 C. 502, 
followed. 

Ohunder Komal v. Bisassurree Dassia, 18 O. L. R. 243 
and Rup Narain v. Gopi Nath, 11 C. W. N 903, dis- 
sented from. 

"A waiver can be effected not only by acceptanco 
of a subsequont instalment, but in a variety of ways 
and may be inferred from various circumstances. 
But it must, however, always depend on somo 
dofinite act of forbearance on tho plaintiff’s part. 

[Soe Girindra Mohan Roy Chowdhury v. Bcha Das, 

1909) 1 Ind. Cas. 49; 86 C. 394; 90. L. J. 226 ; 13 
J. W. N. 1004.—Ed.] . 

~ Rule against the order of the Small Cause 
Court Judge of Khulna, dated March 23, 
1909, which dismissed the suit as bared by 
limitation. a, a 

Babu Jadu Nath Kanjilal, for the Peti- 
tioner. i 
Babu Hari Charan Sarkhel, showed Cause. 
Judgment.—tIn this case on 8th March 


1900, one Kailas Haldar, predecessor-in; | 
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interest of defendants Nos. 1 -ind 2, and 
defendant No.3 executed a bond in favour 
of plaintiff No. l and Jadu Nath Banerjee, 
predecessor-in-interest of plaintiffs Nos. 2, 8 
and 4. The bond was registered and contain- 
ed a provision for payment of the debt by 
sixteen annual instalments, the first of which 
would fall due in April1901. The bond also 
contained a stipulation, that in the event of 
default being made in payment of any one 
instalment, the whole amount should fall 
‘due, and carry interest at 25 per cent. per 
annum. The plaintiffs filed this suit on the 
8th February 1909. They alleged that the 
first two instalments which fell due in April 
1901 and April 1902, respectively, had 
been paid, and that default had been 
made inthe payment of the subsequent in- 
stalments from 1903 onwards. They claimed . 
torecover the whole sum due on the bond 
less the amount of the first two instalments. 
The defendants pleaded limitation, alleging 
that nothing had been paid in respect of 
the first two or any instalments. It has been 
found as a fact that the first two instalments 
were not paid. The question is whether the 
suit is barred by limitation. It is conceded 
that the terms of art. 75 of Sch. I of the 
Limitation Act, 1908, apply, the period 
of limitation being extended to 6 years. by 
virtue of art. 116. It is not possible for, the 
plaintiffs to go behind the finding of fact as 
to thenon-payment of the first two instal- 
ments, but it is argued on their behalf that 
the mere abstinence to sue for the amount 
of the first two instalments if not paid 
amounted to waiver of the condition that 
on a default the whole amount should become 
due. The learned pleader relied on the case 
of Ohunder Komal Das v. Bisassuree Dassia (1) 
where it appears to have been held that it 
was optional with a decree-holder to realize 
the whole decree at once, upon default. being 
made, or to waive his right to do so and 
realize subsequent instalments as they fell 
due. As pointed out by Wilson, J., in Mon 
Mohun Roy v. Durga Churn Gooee (2), the 
report is méagre and there may have been 
some special circumstances in the case which 
do not appear. The decision as it stands 
appears to be contrary to the earlier decisions 
in Ohenibash Shah v. Kadum Mundal (8) 

1) 13 C. L. B. 243. 

2) 15 0.502, i 

a 5 C. 97. 
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and Asmutullah Dalal v. Kally Ohuran Matter 
(4). It was directly dissented from in Mon 


Mohan v. Durgu Churn (2), Hurri Pershad 


Chowdhry v. Nasib Singh (5) and Jadab 
Chandra Bakshi v. Bhatrab Chandra 
Chukerbutty (6). It might have been rele- 
gated to oblivion had it not been for the recent 
case of Rup Narain Bhattacharya v. Gopi 


Nath Mandal (7), where it was cited and ` 


followed. It does not appear from the 
report that any of the other cases to which 
we have referred were cited, and we think 
that it cannot have been brought to the 
notice of the learned Judges that the rulin 
in Chunder Komal Das v. Brsassuree Dassia a) 
had been three times dissented from, or they 
would assuredly have commented on the 
fact. 

_ The law was very clearly enunciated 
by Wilson, J.,in Mon Mohan v. Durga Ohurn 
(2) and we cannot improve upon the language 
which he employed. To hold that by 
merely doing nothing the plaintiff could 
give the go-by the condition in the bond 
would, in our opinion, render nugatory the 
provisions of art. 75. There. could be no 
limitation in such a case. This case isa 
very strong one against the plaintiffs. We 
do not concur in the opinion which has been 
expressed in one or two of the cases cited that 
waiver can be effected only by acceptance 
of a subsequent instalment. The waiver 
of such condition may be effected in a 
variety of ways and may be inferred from 
various circumstances. It must, however, 
always depend on some definite act or for- 
bearance on the plaintiffs’ part. Here 
they distinctly pleaded payment of the first 
two instalments. The fact of waiver would 
be absolutely inconsistent with such a plea, 
and they could not be allowed to set it up 
when their plea of payment had been found 
to be false. For these reasons we are of 

- Opinion that time began to run against the 
. plaintiffs from the date of the first default 

in 1901, and that their suit filed in 1909 

was, therefore, barred by limitation. The rule 

is, accordingly, discharged with costs, three 

gold mohurs. . 

g Rule discharged, 
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(s. c. 19 M. L. J. 454.) 
MADRAS HIGH COURT. 
SEcoND CivIL APPEAL No. 671 or 1906. 
March 16,1909. . 
Present :—Mr. Justice Munro and Mr. J astice 
Abdur Rahim. 
NANJAPPA GOUNDAN—Daraxpaxr— 
APPELLART 
versus 
PERUMA GOUNDAN—Ptawtirr— 
RESPONDENT. 

Transfer of Property Act (IF of 1882), 8. 51— 
Improvementa—Purchase ‘rom Hindu wwidotc—Good 
faith. 

Good faith, within the meaning of section 51 of the 
Transfer of Property Act, on the part of a purchaser, 
is not necessarily precluded by facts showing his 
negligence iù investigating the title. To hold that 
every default in investigating the title ipso facto makes 
section 51 inapplicable would be toexclude a very largo 
class of cases from a rulo which is based on-obvious 
considerations of justice. But where property is 
purchased from Hindu females, having only a 
limited power of disposition over it, and the purchaser 
knew or must bo presumed to have known, which is 
the samo thing, that under the Hindu Law they could 
sell it only under specified circumstances and that theso 
circumstances did not exist, or wilfully abstained from 
making any inquiries on tho subject, it is difficult to con- 
ceive that the purchaser could have believed and, much 
less believed in good faith, that the females conveyed 
a good title to the property so as to entitle him to 
effect and claim compensation forimprovements beforo 
he is ejected from the property by the reversionors. 

Second appeal from the decree of the Dis- 
trict Court of Coimbatore in A. S. No. 63 of 
1905 presented against the decree of the Court 
of the District Munsif of Erode in O. 8. No.. 
685 of 1903. 

Mr. V. O. Sheshachariar, for the Appellant. 

Mr. T. Subramanta Aiyar, for the Respond- 
ent, 

Judgment.—tThe question argued in 
the second appeal is whether the defendant 
in the action is not entitled under section 51 
of the Transfer of Property Act to be paid by 
the plaintiff the value of the improvements 
which the former has effected on the land 
before he can be ejected. The defendant 
purchased the property from certain Hinda 
females having ‘a limited power of disposi- ` 
tion over it, and he alleged in answer to the 
claim of the reversioner who is the respond- 
ent in this appeal that the alienation was 
made fér family necessity, that is, to pay 
off pre- existing debts. This necessity the ie 
fendant failed to prove and has, therefor e, 
give up the land. Buthe made certain im- 
provements while he was in possession of the 


property and their value is estimated by the 
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Munsif at Rs. 500. Both the lower: Courts 
have, however, negatived the defendant's 
right to be paid for his improvements on the 
ground that he not only failed to prove the 
necessity which heset up but that in fact he 
made no inquiries to satisfy himself of the 
existence of suck necessity. The Munsif fur- 
ther relies on facts which shew that the de- 
fendant was fully aware of the state 
of the family affairs of the two 
women who sold the land and he must 
have known that there was no necessity for 
selling it. That being so, although the pur- 
chase of the defendant was for consideration 
he could not have believed in good faith that 


it gave him a title to the property. His good . 


faith at the time he made the improvements 
is based on the fact of this purchase and 
nothing more. Whatis urged in effect on 
behalf of the defendant is that even if he 
knew that he was purchasing the property 
from Hindu females who could sell it only 
under specified circumstances, and that there 
was no need for them to sell the land, still 
he might have believed that he had acquired 
a good title, or otherwise he would not have 
“spent money on its improvements. No doubt 
a purchaser may have notice of facts shew- 
ing adefect in the title of his vendor aud 
yet purchase the property honestly believing 
that he was buying good title. And we are 
not prepared to say that good faith within 
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. CALCUTTA HIGH COURT. . 
CRIMINAL Appaan No. 208 or 1909. 
May 12, 1909: 

Present :—Sir Lawrence Jenkins,.Kr., C. J., 
and Mr. Justico Mookerjee. 
SILAJIT MAHOTO AND OTHERS —ÅO0U58D— 

APPELLANTS $ 
versus 
EMP EROR—RESPONDENT. ' 

Penal Code (Act XLY of1860), ss. 141 (4) anã 147— 
Unlawful assembly—Oommon object stated in charge— 
Common object established—Agreement in essential 
particulars 1 —NMaintarning actual enjoyment 
of tight—No unlawful assembly—Right of private 
defence. 

It cannot be laid down asa general proposition of 
law that a conviction under gection 147, Indian Penal 
Code, cannot be supported whenever the common 
object, as statedin the charge is not precisely made 
out. The question in each individual case is, whether 
the common object established agrees in essential 
particulars with the common object as stated in the 
charge. 

Where the common object as stated in tho charge 
was to assault the complainant and his men who 
were cutting tho paddy of their land and thereby 
forcibly ousting them from the land, and the common 
object established upon the evidence was to maine 
tain possession of the land by the accused persons : 

Held, that the common object as stated in the charge 
was not substantially established. 

Where the common object was not to enforce any 
right or supposed right, but to maintain un- 
disturbed the actual enjoyment of a right, there is no 
unlawful assembly. 

Appeal against the order of the Addi- 


the meaning of section 51 of the Transfer of ~tional Sessions Judge of Chota Nagpur, 


Property Act is necessarily precluded by facts 
showing negligence in investigating the title. 
In fact to hold that every default in investi- 
gating the title ipso facto makes section 51 inap- 
plicable would be to exclude a very large 
class of cases from a rule which is based on 
obvious considerations of justice. But the 
facts of this case go much further. The de- 
fendant knew or must be presumed to have 
known which is. the same thing—that the 
persons purporting to sell the property could 
under the Hindu Law sell it only under 
certain circumstances and he either knew that 
“these circumstances did not exist or wilfully 
abstained from making any inquiries`on the 
subject. In such a case it is difficulb to con- 
ceive that the purchaser could hive believed, 
and much less believed in good faith, that the 
vendor conveyed a good title to the property. 
We think, therefore, that the appeal fails 

and must be dismissed with costs. 
i Appeal dismissed. + 


dated February 8, 1909. 

Baba Jyoti Prosad Sarvadhikary, for the 
Appellants. 

Babu Manmotho Nuth Mukherjee, for the 
Crown. R 

Judgment.—The six appellants be- 
fore this Court have all been convicted 
under section 147 of the Indian Penal Code. 
One of them, Silajit Mahoto, has also been 
convicted under section 304 and another 
Sudhakar has been convicted under section 323. 
Suajit has been sentenced to rigorous 
imprisonment for five years, Sudhakar to 
rigorous imprisonment for two years and the 
other four appellants to one year each. 

There is no real dispute as to the facts. 
The learned Sessions Judge has found that 
the appellants were in possession of their 
land and were engaged in cutting the paddy 
which they had grown. The complainant’s 
party came, and attempted to cut the paddy ; 
there was er fight, the result of which was 
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that one man was seriously wounded and 
subsequently died. The learned Seasions 
Judge has held upon these facts that the 
accused are liable to be convicted under 
section 147 of the Indian Penal Code, in- 
asmuch as they were members of an un- 
lawful assembly, the common object of which 
was to enforce a right to property. 

It has been argued before us that the 
conviction under section 147 cannot be sas- 
tained on two grounds: first, that the com- 
mon object as stated in the charge has not 
been established and, secondly, that upon the 


facts found there was no unlawful assembly.” 


In our opinion, each of these conten- 
tions is well-founded. The common object 
as stated in the charge was to assault the 


complainant and his men who were cutting 


the paddy of their land aud thereby for- 
cibly ousting them from the land. The 
common object which has been established 
upon the evidence, according to the Sessions 
Judge, was to maintain possession of the land 
by the accused persons. It cannot be laid 
down asa géneral proposition of law that a 
conviction under section 147 cannot be sup- 
ported whenever the common object, as stated 
in the charge, is not precisely made out. The 
question in each individual case is whether the 
common object established agrees in essential 
particulars with the common object as stated 
in the charge. In the presént case, there can 
be no doubt that the common object as stated 
in the charge has not been substantially 
established. Jt may, however, be further 
pointed ont that under section 141, sub- 
section (4) of the Indian Penal Code which 
alone is supposed to have any application to 
the present case, an assembly is unlawful if 
the common objectis shown to be to enforce 
any right or supposed right. Upon the 
facts which have been established, the com- 
mon object here was not to enforce any 
right or supposed right. It was rather to 
maintain undisturbed the actual enjoyment 
of a right. lf so, no question of an un- 
lawful assembly arises. Under these cir- 
cumstances we must hold that the convic- 
tion under section 147 as regards all the 
appellants must be set aside. 

As regards the seeond appellant, Sudhakar, 
he has been, as already stated, convioted 
also under section 323. It is argued on his 
behalf that he is entitled to claim the bene- 
fit of the right of private défence. In our 


` 


opinion this defence is made out. He appears 
upon the evidence to have caused simple 
hurt to one of the assailants. He belonged 
to a party which was attacked by the com- 
plainants, while he was in peaceful posses- 
sion of his land, Under, these circumstances 
it cannot be said that he lost the right of 
private defence by causing simple hurt to 
one of his assailants. So far as- Sudhakar is 
concerned the conviction under section 323 
must also be set aside. 

So far as the appellant Silajit is concern- 
ed, his case stands on a somewhat different 
footing. It has been contended on his 
behalf that he is entitled to the benefit of 
section 103, sub-section (4) of the Indian 
Penal Code. Unfortunately for him, how- 
ever, the defence which he took in the 
Court below was that he was not present at 
the time of the occurrence. No evidence 
was, therefore, adduced on his behalf to establ- 
ish the elements which must be proved be- 
fore section 108 can be made applicable. 
It is not shown that he was under any 
apprehension that death or grievous hurt 
would be the consequence if he did not 
exercise his right of private defence. In 
his case, therefore, the conviction under 
section 804 must be maintained. As re- 
gards the sentence, however, we -are ef 
opinion that a. sentence of five years’ rigo- 
rous imprisonment is, under the circumstances 
of this case, too severe. He acted evidently 
under grave provocation: he was in posses- 
sion of the property and he was, attacked 
by a large number of armed people 
who tried to dispossess him and to carry 
away his crops. Under these circumstances 
we reduce his sentence: to two years’ rigorous 
imprisonment. We acquit the other sappel- 
lants and direct their release. 





(s. c. 18 O. W. N. 793.) 
OALCUTTA HIGH COURT. . 
Ssconp CIVIL APPRAL No. 1714 or 1907. 
April’ 28, 1909. 
Present :—Mr. Justice Chitty and ° 
Mr. Justice Vincent. 
SITAL CHANDRA BHATTACHARJEE 
AND OTHERS—PLAINTIFF8S—A PPELLANTS 
. versus ` ` 
Sheikh AFILUDDIN AND oTHERS— 


DEFENDANTTS—RESPONBDNTS. 
Bengal Tenancy Act (VIII of 1885), s.153—0o- 
sharer laxrdlord—Suit for arreurs of rent—Appeal, 
wight af, 
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SHEO NANDAN V, SHAMBHU RATAN, 

In ẹsuit by a co-sharer landlord for his share of 
the rent, which was less than Rs. 60 in amount, he 
made hiz co-sharers parties defendants, and prayed 
in the alternative that if it be found that separate 
collection ig not proved, a deoree may ‘be 
passed for the wholeamount. The lower appellate 
Court found that no case of Separate collection was 

1 proved and dismissed the suit in toto: 

Held, that no second appeal lies. 

Bhagabati Bewa v, Nandu Kumar Ohuckarbutty, 12 
0. W. N. 835, followed. i 

+ Haja Pramada Nath Ry v. Raia Ramani Kanta Roy 

-12 0. W, N. 249 (P.O); 10 Bom L. R. 66,7 C. L, 
J. 13% 3 M. L. T, 181,18 M. L. J. 48; 35 C. 331, re- 
ferred to. 

Jogendra Nath CIhose v. Puban Chandra Ghose, 8 
C. W.N 472, not followed. ` 

Appeal from the decree of the District 
Judge of Faridpur, dated June 19, 1907, 
reversing that of the second Munsif of Bhanga, 
dated March 16, 1907. 

Babu Jnanendra Nath Sarkar, for the Appel- 
lants. ~ 5 : 

Babu Brojendranath Chatterjee, for the Re- 
spondents. 

Judgment.—This is a second appeal 
än a suit by a co-sharer landlord for his share 
of the produce rent. The plaintiff has made 
his co-sharers parties defendants in the suit 
and has prayed in the alternative that, if it 
be found that separate collection has not 
been proved, a decree may be passed for 

. the whole amount. The learned District 
Judge has found that no case of separate 
collection has been made ont and has dismis- 
sed the plaintiff's suit in toto. A prelimi: 
nary objection has been raised inthis Court 
that no second appeal lies: There is a con- 
flict of rulings on this point and the Judges 
of this Court have been by no means 
unanimous. In the case of Jogendra Nath Ghose 
v. Paban Chandra Ghose (1), the late Chief 
Justice sitting with Mr. Justice Pargiter 
held that an appeal did lie on the ground 
that a suit for rent by a co-sharer landlord 
was nota swit under the Bengal Tenancy 
Act and, therefore, the provisions of section 158 
of the Bengal Tenancy Act did not apply. 
The question was referred to a Full Bench 
of this Court; but, as it transpired that the 
question did not immediately: arise’ in that 
case, ib was not decided. Later, the question 


“of the rights of co-sharer landlords in rent 


suits came before their Lordships of the Judicial 

. Committee in the case of Raja Promeda Nath 

Roy v. Raja Ramani Kanta Roy (2). In that 
(1) 8 0. W. N. 472. a 2 

(2) 12 0. W. N. 249 (P. C.);10 Bom. L. R. 66,7 

6, L. J. 139 ; 8 M. L. T. 161 5; 18 M. J. 48; 85 O, 881. 
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case, their Lordships expressed the following 
opinion:— It is a general rule—a rile not 
derived from the Bengal Tenancy Act but 
from quite another branch of law, namely the 
general principles of legal procedure—that a 
sharer whose co-sharers refuse to join him 
as plaintiffs canbring them into the suit as de- 
fendants and sue for the whole rent of the 
tenure. This must apparently be the law 
applicable to the present case unless there be 
something to exclude the case from the 
operation of these general rules;” and, later 
on, they say— “The filing of a suit is nota 
thing which the landlord is, under the Act, 
required or authorised to do. It is an ap- 
plication to the Court for relief against an 
alleged grievance, which the plaintiff is entitl- 
ed to submit, not by reason of any provision 
of the Tenancy Act, but under the general 
law.” That case did not, it is true, deal 
with the question of the right of appeal under 
section 153 of Bengal Tenancy Act. But the 
matter again came before the learned Chief 
Justice Sir Francis Maclean sitting with Mr. 
Justice Doss and they held* that, whatever 
might have been the view taken in previous 
cases, the case in question was governed in 
principle by the recent ruling of the Judicial 
Committee to which we have just referred 
and they were of opinion that no appeal in 
that case layfrom the Munsif to the Subor- 
dinate Judge. Following those later rulings, 
we hold that no second appeal lies in this 
case, 

Weare asked to interfere in this case in 
revision under section115, C. P. C., but we do 
not feel disposed to do so. 

The appeal accordingly fails and is dismis- 


sed but without costs. : 
* See Bhagabati Bewa v, Nanda Kunwàr, 12 0. W. 


N. 835, Ed. 
Appeal dismissed. 





. (3. o. 12 0. 0. 285.) 
OUDH JUDICIAL COMMISSIONER'S. 

À COURT. 
- Sgconp Crvi APPRAL No. 109 or 1909. 

_ June 2, 1909. 
Present :—Mr. Piggott, A. J. ©. 
SHEO NANDAN—DEFBNDANT— APPELLA 
- VETENS ' ' 

SHAMBHU RATAN—PLAINTIFF— 


RESPONDENT. 
. Tranafer of Property Act” {IV of 1882), s.74—Fu st 
mortgage satisfied and emtinguished on the owecutton of 
the second mortgage, 
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SHEO NANDAN V. SHAMBHU RATAN. 

Section 74 of the Transfer of Property Act does not 
~ apply when the first mortgage has been satisfied and 
extinguished on the execution of the second, and the 
second mortagage is alone outstanding. 

Second appeal against the decree of Babu 
Ram Prasad, Additional Judge of Hardoi, 
dated 21st December. 1908. 

Babu Basudev Lal, for the Appellant. 

Babu Ishri Dyal, for the Respondent. 

Judgment.—One Durga Prasad was 
the owner of an eight annas share in the 
village of Sajni Sahraman, and the present 
suit relates to 7 groves appertaining to the 
share of thesaid Durga Prasad and in which 
he admittedly had up to a certain date full pro- 
prietary and possessory rights. During the 
years 1888 and 1889 Durga Prasad executed 
mortgages of the share in question in favour of 
one Beni Madho, who brought asuit for fore- 
closure and obiained a decree on June 
22nd, 1891. In the meantime, that is to 
gay, on April 30th, 1891, Durga Prasad 
had presented an application to the Revenue 
Courts in which he states that he has 
conferréd the tenant-right in the groves 
now in suit on Bandi and others, that he 
has given them possession accordingly and 
prays that their names may be recorded as 
grove-holders in respect of the same. After 
the decree in favour of Beni Madho had been 
passed, Durga Prasad proceeded to mortgage 
the eight annas share in question-by way of 
conditional salein favour of Shambhu Ratan, 
the plaintiff-respondent now before me, by 
virtue of two deeds dated January 12th, 
1892, and March 9th, 1893. A substantial 
portion of the consideration in respect of 
these deeds was specified as being money 
required to pay off the decree in favour 
af Beni Madho. The said decree was in fact 
paid off and there can be no doubt, as has 
been found by the lower appellate Court, 
that the money by which Beni Madho’s 
decree was satisfied was actually advanced 
by Shambhu Ratan. The latter has since 
sued for foreclosure on his mortgage; he 
obtained a decree absolute on August 3rd, 
1898, and actual possession in respect of 
the proprietary rights over the whole 8 
annas share on August 29th, 1898. Upon 


attempting to take actual possession over. 


the groves in suit he has been resisted by 
the defendant-appellant, Sheo Nandan, and 
others, who are admittedly the successors 
and representatives of the persons to whom 
possession was given according to Durga 
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Prasad’s application of April 30th,° 1891. 
Hence the present suit has been brought, 
the plaintiff claiming both proprietary and 
actual possession. 

The Court of first instance decreed pro- ` 
prietary possession only, holding that the 
defendants were entitled to continue in 
aotual possession as grove-holders subject 
to the proprietary rights of the plaintiff; 
samindar. On first appeal the learned Ad- 
ditional Judge of Hardoi,- while admitting 
that the plaintiff as representative of Durga 
Prasad would have no right to interfere 
with the possession of the defendants as 
grove-holders, has held that the plaintiff 
succeeded to the rights of Beni Madho under 
his mortgages of 1888 and 1889 in virtue 
of the provisions of section 74 of the Trans- 
fer of Property Act (IV of 1882). He is 
of opinion that Beni Madho would under the 
circumstances have been entitled to dispute 
the right of the grove-holders and to ob- 
tain actual possession over-the groves in 
suit; he considers accordingly that the 
plaintiff is entitled to assert the same rights 
on the ground that he has acquired all the 
rights and powers held by Beni Madho in 
virtue of the provisions of section 74 of 
the Transfer of Property Act. It seems to 
me.quite impossible to support the decision 
of the lower appellate Court on this ground. 
It is clear that section 74 of the Trans- 
fer of Property Act does not apply when 
the first mortgage has been satisfied and 
extinguished on the ‘execution of the second, 
and the second mortgage is alone outstanding. 
On this point I may refer to Koopmia Sahib 
v. Ohidambaram Ohett? (1) and Mohesh Lal v. 
Mohant Bawan Das (2). The best thatthe 
learned pleader on behalf of the respondent 
could say in favour of his client on this point 
was that this Court should not decide it 
adversely to him without first remanding 
the case for a finding as to whether the 
intention of the parties was to extinguish 
Beni Madho’s mortgage or not. It seems to- 
me impossible to call for a finding on 
any” such issue. The whole question whether 
or not the plaintiff was entitled to plead’ 
Beni Madho’s rights in virtue of the pro- 
visions of section 74 of the Transfer of 
Property Act was before the lower appel- ` 
late Court, and that Court has, in my 


(1) 19 M. 105. Vo 
(2) 9 0, 961[918 O. L. R. 221 ; 10 I. A. 62. 
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‘opinion, unquestionably decided it wrong. 

` The -only other point pressed upon -me 
on behalf of the respondent was that no 
valid transfer could be effected in favour of 
the Bandi and the other grove-holders 
by virtue of a petition such as that of 
‘April 30th, 1891. Consequently it is con- 
tended that Durga Prasad himself might 
at any time have ousted these grove-holders 
and resumed actual possession over the 
groves. In my opinion, whatever defect 
there may have been about the original 
title of the grove-holders it has been per- 
fected by continous possession over a period 
which exceeded 16 years when the present 
suit was filed. Their actual possession over 
the trees was adverse as against Durga 
Prasad .from the date on which they enter- 
ed upon. the same, and it is equally ad- 
verse as against the present plaintiff who 
in fact acquired no title of any sort or 
kind in respect of the land in suit until 


after the possession of Bandi and others 
had commenced. 
I accordingly accept this appeal, set 


aside the decision of the lower appellate 
Court and restore that of the Court of first 
instance. The order of the Court of first, 
instance as to costs will stand and 
the defendant-appellant will get his costs 
in this and in the Court of first appeal. : 
Appeal accepted. 


(s. c. 6 A. L. J. 884.) ` 
ALLAHABAD HIGH COURT. 
Crvin Revision No. 7 or 1909. 
July 21, 1909. 
Present :—Mr. Justice Banerji. 
AKBAR KHAN AND OTHERS—ÅPPLICANTS 
Versus 
MUHAMMAD ALI KHAN AND OTHERS — 
Opposite PARTY. 

Civil Procedure Code (Act XIV of 1882), ss. 626, 
629— Court refusing to entertain an applicaiion for re- 
vlew—Finality 0, order-—Reviston—Pendency of appeal 
in a different casc—Appeal based on allegations azactly 
opposite to those for review —Rejectiun of application for 
review whether justified. 

When an application for review is rejected under 
section 626, Civil Procedure Code, on the ground that 
There is no sufficient ground for review, the order of 
rejection is final under section 629 of the Code. Bat 
where the Court refuses erroneously to entertain an 
application for review on the ground that if cannot 
lie, because the applicant’s appeal in‘ another case, 
on exactly opposite allegations, is lying if the High 
Oourt, the order of rejection is not final and is open” 
to revision by the High Oourt, Ram Lal v. RatamLal, 
26 A. 672, distinguished, $ 
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Willis v. Jawad Husain, 29 A. 468; A. W. N, (1907) 
182; 4 A. L. J. 39, followed. KARA 

Quære.—Whether by the word “final” the legisla- 
ture intended to mean “non-appealable?” 


Revision against the order of Austin 
Kendall, Esquire, Additional Judge of Meerut. 
Mr. Sttal Prasad Ghose, for the Applicants. 
Mr. Surendra Nath Sen, for the Opposite 
Party. 
Judgment.—tThis is an application 
for revision of an order of the Additional 
Judge of Meerut, refusing to entertain an 
application for review of judgment, The 
application for review was made on the 
ground that by an oversight the Court 
which decided the case had omitted to 
insert in the final order -contained in the 
judgment a direction for the decretal of the 
claim in respect of house’ property in 
Batrara_ and some other property. The decree 
in the case was drawn up, in accordance 
with the judgment and dmitted these 
two items ‘of'property. An application -for 
review. was accordingly madeto the Court 
below for the correction of the error which 
it was alleged had crept _into the judgment 
and the decree. The learned Judge of the 
Court below refused to entertain the -appli- 
cation on the ground “that it cannot lie, 
while applicant’s appeal on exactly -opposite 
alllegations is lying in the High Court.” It 
appears that in a subsequent suit the 
question arose, whether the plaintiff was 
entitled to partition of the honse mentioned 
above. The appellate Court ' held that 
having regard tothe terms of ‘the decree,- 
in the suit to which Ihave referred, the 
subsequent suit was barred by the rule of | 


_ res judicata. Against this decree ; an appeal 


is now pending in this Court. Itis to this’ 
appeal and the grounds taken in it that 
the learned Judge refers. The mere fact 
that an opposite contention was urged in 
an appeal in a subsequent suit, does not, 
in law, preclude the applicants from making 
an application, for a review of judgment. 
The learned Judge, therefore, in holding 
that by reason of the pendency of an 
appeal in this Court, from a decree in 
another suit, the application fòr review 
does not lie, has refused to. exercise the 
jurisdiction vested in him by law. This is 
not disputed by the learned Vakil for the 
opposite parties. But he urges! that as 
the Court has rejected the application for 
review, its order is final under section 629 
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of Act.No. XIV of 1882. and no application 


for review lies. In support of this contention 
he refers to the case of Ram Lal v. Ratan 
Lal (1). That case seems to me to be 
distinguishable. That was a case in whica an 
application for review had been rejected 
under sectiun 626. An order rejecting an 
application under that section is final under 
section 629. Whether by the word “Anal” 
the legislature intended to mean “non-appeal- 
able,” it is not necessary to decide in this 
case. I am of opinion that section 629 should 
be read with section 626. Under the latter 
section if it appears to the Court, that there 
is no sufficient ground for review, it shall 
reject the application. When an application 
is so rejected the order of the Court ia under 
section 629 final. The same view appears to 
have been held by my brother Richards, in 
Wiliis, J. G. v. Jawad Husain (2). In this case 
the Court did not consider whether or not 
there were sufficient grounds fora review, but 
rejected the application, not in accordance 
with the provisons of section 626 but simply 
on the erroneous view that an application 
did not lie, that is to say that the.Court had 
no jurisdiction to entertain it. As that view 
is clearly wrong, I am of opinion that an ap- 
plication for revision can be entertained under 
section 622 of Act No. XIV 1882, to which 
section 115 of the Code of Civil Procedure, 
1908, corresponds. As, in my opinion, the 
Court below improperly refused to exercise 
jurisdiction, I allow the application and 
setting aside the order of that Court, send 
back the case to it with directions to re-admit 
it under its original numberin the register 
and dispose of it on the merits. Costs will 
abide the event. o 
: Application allowed. 
a 26 A. 572. 


(2) 29 A. 468; A. W. N. (1907) 132; 4 A. L. J. 39. 





. (a. c.6 A. L. J. 882.) 
ALLAHABAD HIGH COURT. 
CrinmaL APPEAL No. 398 or 1909. 

July 13, 1909. 
. Present:—Mr. Justice Tudball and 
Mr. Justice Alston. 
EMPEROR—A pPELLANT 
versus 

SULTAN SINGH AND OTHERS— RESPONDENTS. 

Criminal Procedure Ooade( ActV vf 1898), s. 345—Htu t 
caused to three persons, one qj them dud—Compromiss 
at regards the deceased, 


Under section 345 of the ‘Criminal Procedtire Code 
the person to whom the hurt is caused is the only per- 
sun who cancompound. Therefore, where an offence, 
under section 8238, Indian Penal Code, was committed 
on three persons, and one of whom died subsequently, 
the remaining two cannot lawfully compromise the 
offence as regards the deceased. . 

Appeal by Government against an order 
ofacquittal, passed by D. M. Stewart, Esquire, 
Magistrate, lst class, Aligarh. i 

Mr. W. Wallach, for the Appellant. 


Judgment.—tThis is an appeal by 
the Local Government against an order of 
acquittal passed by a first class Magistrate, 
under the following circumstances. Three 
persons Sultan Singh, Sahab Singh and 
Chote Singh were charged with having 
rescued certain cattle from Tikam Singh 
and Hari Lal Singh, into whose field they 
had trespassed, and with havingthen attacked 
the two men with lathis and assaulted 
them, as well as one Kulfat Singh. The 
result of the fight was tha. Tikam Singh 
died after a few days. Hari Lal Singh and 
Kulfat Singh sustained only simple injuries. 
The post mortem disclosed the fact that 
Tikam Singh’s skull had been fractured. 
When the case came before the Magistrate, 
he took the evidence for the prosecution 
and then recorded the following order :— 
“In this case it is quite clear from the 
medical evidence that no more than an 
offence under section 323, Indian Penal 
Code, was committed, in respect either of 
Tikam Singh orof Hari Lal Singh ; in fact 
the injuries of the latter, directly sustained 
from the blow, were more serious. The 
accused, who don’t seem to have been much 
more in the wrong than the others, have 
made amends, andthe case is compromised. 
I, therefore, acquit Sultan Singh, Sahab 
Singh and Chote Singh under section 345, 
Criminal Procedure Code.” It is unnecessary 
for us to go into the merits of the case, 
because the above order is on the face of 
it illegal. Hari Lal Singh and Kulfat 
Singh, no doubt, were competent to com- 
pound the casein so far as it concerned the 
injuries committed upon their persons. Buts 
in regard to the offence committed against 
Tikam Singh, the only person who could 
have compopnded was Tikam Singh himself. 
This is clearly shown by the terms of section 
345 of the Code of Criminal Procedure. 
It shows that the person to whom: the 
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hurts caused is the only person who can 
compound. Therefore, even if the offence 
committed only amounted to one under 
section 323, Indian Penal Code, as to which 
we express no opinion, the order of acquittal 
on compromise was clearly illegal. We, 
therefore, set aside the order of acquittal, 
and in view of the fact that the case has 
not been fully tried out, we under section 
423 of the Code of Criminal Procedure, 
order that farther inquiry be: made into 
the case leaving it to the Magistrate to deal 
with it himself, or to commit it for trial 
according as the evidence before him opens 
out. “As we think that it would be advisable 
that the case be tried by some competent 
Magistrate, other than the one who passed 
the order now reversed, we order accordingly. 
We . leave it tothe District Magistrate to 
select the Court which will make this further 
enquiry 
| Re-trial ordered. 
oe 

(e. c. 10 9. L. J. 216; 18 0. W. N. 1073 ; 6 A. L. J. 

167; 11 Bom. L. R. 890; 12 O. C. 804, 31 A. 412. 

i PRIVY COUNCIL. f 

APPEAL FROM THB JUDICIAL COMMISSIONER 

or OuDH. 
A May 13, 1909. 

Present :—Lord Atkinson, Lord Collins, 
Lord Gorell and Sir Arthur Wilson. 
Musammat PARBATI KUNWAR— 

| PLAINTIFF—APPELLANT 
versus 
Rari CHANDARPAL KUNWAR AND 
OTHERS— DEFENDANTS— RESPONDENTS. 

Priry Council Practwe—Concurrent finding of fact 
—Oudh Estates Act (I of 1869), 8.23—Ordmary law— 
Family custom— Declarations of Kanungoes—JVWlage 
records—Ansrcers to oficial inquiries—Admiasibility 
in evtdence— Evidence of cxstom—Impartible estates— 
If admissible incase of patible estates—Kuidence Act 
(I of 1872), 8, 86. : 

A concurrent finding of the lower Courts though 
not absolutely binding on the Privy Council, is en- 
titled to the greatest weight. 

. he “ordimary law?’ in section 23 of the 
Oudh Estates Act embraces any family custom. 

Narindar Bahadur Singh v. Achal Ram, 20 I. A. 77; 
20 O. 649, followed. 

Declarations such ase those of Kanungoer, 
entries made inthe village records by the officer 
charged by Government with that duty, and answers 
given to official inquiries made under Government 
direction as to the rules of succession prevailing in 
particular families are prima facie admissible as 
purporting to be made by the proper offcer in 
performance of a special duty and presumably with 
due regard to the rules laid down for his guidance. * 

There is nothing in the mere fact of partibility 
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to make evidence of a family custom, excluding or 
postponing daughters to collaterals in impartible 
estates, necessarily mapplicblo to partible estates. 

Subramanya Paxdya Chokka Talavar v, Siva Sub- 
rama»ya Pallai, 17 M. 816, 325 ; Katuma Natohier v. 
Raja uf Shivaganga; 9 M. I. A. 539 ; 2 W. R. 31 (P. C.) 
and Raja Jogendra v. Nityanund Mansingh, 17 I. A, 
128, at p. 183 ; 18 0.151, referred to. ' 

Appeal from the decree of the Judicial 
Commissioner of Oudh, dated March 2, 1905, 
affirming that of the Sub-dudge of Kheri, 
dated March 31, 1904. 

Mr. DeGruyther, K. O., and Mr. Kyffn, for 


‘the Appellant. 


Sir R. Finlay, K. C., and Messrs, Ross and 

Brown, for the Respondents. 
Judgment. 

Lord Collins.—The question on this 
appeal relates to the right to succession to 8 
Taluka known as the Majhgain Estate, or the 
Majbgain Shahpur Estate, to which the 
appellant (the plaintiff) claims to be entitled. 
The plaintiff is the daughter of Milap Singh, 
who died in possession of the estate in 1882, 
leaving two daughters (the plaintiff and 
another since deceased) and a widow, Rani 
Dhan Kunwar, but no male issue. Rani 
Dhan Nunwar died on the 16th August 1891. 
On her death Raj Dillipat Singh, brother of 
Milap Singh, got possession and died without 
leaving issue, but leaving a widow, who 
succeeded him and died on the 28th January 
1899. On the 17th April following mutation 
of names in respect of the Taluka in question, 
and also of another of Dillipat’s own, was 
effected by the Revenue Court in favour of 
the first, second and third defendants, 

It is not disputed that, if there were no 
binding custom to the contrary, the appellant 
(the plaintiff) would be entitled to succeed to 
the Taluka in question. It has, however, 
been found by the Subordinate Judge, .and 
confirmed by the Court of the Judicial Commis- 
sioner on appeal, that there isa custom in 
the family of the plaintiff and the defendanta 
“ that a daughter is excluded by the collaterals 
of the deceased’ from inheritance.” If 
and so far as this is a conclusion of fact, it is 
a concurrent finding of two Courts, and, 
though not absolutely binding on this Com- 
mittee, is entitled to the greatest weight. 
Accepting this view, th appellant has boldly 
contended that there was, in effect, no reason- 
able evidence legally admissible which could 
justify such a finding. The evidence, how- 
ever, was most elaborately and minutely 
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criticised in all ita bearings both “by the 
Subordinate Judge, himself a Hindu, and by 
thé Court of the Judicial Commissioner, and 
both Courts were fully satisfied both as to its 
relévancy and its cogency, and also as to the 
complete absence of any rebutting evidence 
en the part of the plaintiff. Though, in their 
Lordships’ opinion, it is not desirable to 
attempt again what has been so completely 
carried out by the Courts below—a minute 
examination of the evidence in detail—it is, 
perHaps, desirable to sketch it in outline so 
as to make intelligible the objections urged 
against it by the appellant. 

The Tuluka in question comprised one- 
fourth part of a larger atea called the Bhira 
Estate, which, under the provisions of Act I 
of 1869, had been granted by the British 
Government ‘to four Talukdars—viz., Raj 
Ganga Singh, Raj Sadho Singh, Raj Baryar 

ingh, and Raj “Ahlad Singh—whose names 
weře accordingly entered in respect of it in 
Lists I. and IV., prepared under the provi- 
sions of the Statute. In 1878 there wasa 


partition of the Bhira Estate, upon which thé’ 


villages allotted to Milap Singh, who had 
then succeeded to Raj Ganga Singh's estate, 
were, together with some other villagés already 
teld by him separately, formed into an estate 
called the Majhgain or Majhgain Shahpur 
Estate, which is the subject-matter of the 
present suit. Under Act I of 1869 the succes- 
sion to estates in List IV. is ‘regulated by 

the ordinary law to which members of the 
intestate’s tribe and religion are subject ” (Act 
I of 1869, section 23), which has been held to 
embrace any “family custom” (Narindar 
Bahadur Singh v. Achal Ram (1)). The evi- 
dence adduced by the defendants in support 
of the custom was partly documentary and 
partly oral. -It-has been analysed and care- 
fully dealt _ with under different heads in the 
Courts below. Various technical objections 
to declarations, . such as those of the Kanun- 
yoes, to entries. made in ‘the villaga re- 
cords by the officer charged by Government 
with that duty, and to answers given to 
official inquiries made under. Government 
direction as to the rules of succession pre- 
vailing in particular families were urged 
by the plaintiff. Speaking broadly, these 
objections seem to their Lordships to have 
bed’ material rather “to the weight than to 


“ay 201 447 atp. 79 ; 20 0.649, ~ 


the admissibility of thé particular évidence, 


which was prima facie admissible af pur- 


-porting to bemade by the proper officer in 


performance of a special duty and, presum- 
ably, with due regard to the rules laid 
down for his guidance. The learned Judges 
in both Courts below in particular regarded 
the evidence furnished by the wajib-ul-arzes 
as most important, and treated their admis- 
sibility ‘and relevance as indisputable. In 
the Court of first instance the learned 
Subordinate Judge, in dealing with the 
objection to this class of evidence, quotes 
section- 17 of the Ondh Revenue Act, 1876, 
as follows :— ‘ 

“Every entry in such Settlement Record 
duly made and attested. shall, until the 
contrary is proved, be presumed to be a 
correct record of the fact entered,” but adds 
a quotation from a ruling of this Board in 
Muhammad Imam Ali Khan v. Sardar 
Hussain Khan (2):— : 

“Its weight may be very slight or may be 
considerable according to circumstances.” 

Passing from these special objections, 
their Lordships now come to the broader 
ground on which this appeal was mainly 
argued—viz., that evidence of a custom re- 
gulating the succession to impartible estates, 
such as Rajhes where the rule of gudhi- 
nashin prevailed, was altogether inadmissi- 
ble on a question as to the custom of suc- 
cession to a partible estate governed by the 
ordinary Hindu law applicable to estates in 
List IV. In their Lordships’ opinion this 
objection is met by the authorities cited in 
the judgment- of the Court of the Judicial 
Commissioner * (p. 1239 of the Record). In 
a judgment of the Appellate Civil Court 
of Madras [Subramanya Pandya Chokka 
Talavar v. Biva Subrmanaya Pilat (8)] there. 
is the following passage:— 

“The first of them [5. e., the first princi- 
ple] is that a rule of decision in regard 
to succession to impartible property is to 
be found in the Mitakshara law applicable 
to partible property, subject to such modi- 
fications as naturally flow from the character- 
of the property as an impartible estate. - The 
(2) 2 0. W. N., 737 at p- 741; 26 0.81; 25 I. A., 161. 
‘ (8) 17 M. 816 at p. 825. 





`x Lekraj Kir v. Mahpal Singh, 5 O. 74h; 
6 © L R. “593; 77. A 63, -and two 
unreported jadgments of tho Oourt of the 


Judicial Commissioner of Oudh, vız., Dan Bahadur 
v. Mahesh Bakhsh and Sanwal Singh v. Satrups 


` Kunwar, marked ®xhibits A210 and A?1lin the cage. 
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second “principle is that-the only modifi- 
cation which impartibility suggests in regard 
to the right of succession is the existence 
of ‘a-special rule for the selection of 
a sitgle: heir when there are several heirs 
of the same class who. would be entitled to 
suceed to the property if it were partible 
under the general Hindu law... Wehave 
first to ascertain the class and we 
have next to select the single heir applying 
the special rule”. 


In laying down these propositions the ` 


Iearned Judges relied, among others, on 
Kattama Natchier v. Raja of Shivaganga (4). 
That case was ‘referred to in these terms 
by Sir R. Couch in delivering the judg- 
ment of this Board in Raja Jogendra v. 
Nityanund Man Singh (5): 
* According to the decision in tho Siva- 

gunga case (4), which, as their Lordships 
` understand, is not now disputed, the fact 
ofthe Raj being impartible does not affect 
the rulé of succession. In considering who 
is to succeed on the death of thè Raja, 
ths rules which govern the succession to a 
partible estate are te be looked at, and, there- 
fore, the question in this case is, what would 
be the right of succession, supposing instead 
of being, an impartible estate it were a 
partible one?” ve 

There is nothing, therefore, in the 
mere fact of partibility to make evidence 
of a family castom excluding or postponing 
daughters to collaterals inimpartible estates 
necessarily- inapplicable to partible estates. 
This objection falling to the ground, the 
concurrent finding remains, after due allow- 
ance for all limitations and qualifications, 
abundantly justfied by overwhelming evidence. 

-Their Lordships will, therefore, humbly 
‘advise His Majesty that this appeal be 
dismissed and the decree of the Court of 
the Judicial Commissioner, dated the 2nd 
March 1905, affirmed. 

The appellant will pay the costs of the 
appeal. 


1S) 


Appeal digmtased with costs. 


9 M. I. A., 689; 2 W. R. (P. 0.) 31. 
17 I. A. 128 at p. 183; 18 0.151. |” 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 573 or 1909. 
June 17, 1909, | 
Present : :—Mr. Justice Caspersz and 
Mr. Justice Ryves. 
DEBENDRA NATH ena 
APPLICANT 
versus i 
BHAGIRATH SHAHA—COMPLAINANT— 
OPPOSITE PARTY. 
Penal Code (Act XLV of 1860), 38. 499, 500—Defa- 
mation—Imputatior with intention of harming reputa- 


tion, necessary fo constitute defamation—Conversation 
between pleader and chent. 

Immediately after the termination of a Oriminal 
case against the accused, he stated in answer to a 
question of his pleader, in conversation, that the 
trouble arose out of the elopement of the daughter- 
in-law of the complainant: in this case. The accused 
was convicted of defamation for this statement: 

Held, that the accused did not maké any imputa- 
tion with the intention of harming the -reputation of 
any body, as he made it in answer to a very natural 
question put to him by his pleader at a time when 
the relationship of legal adviser and client cannot be ` 
said to have ceased, and that he was not guilty. 


Rule against the order of the Sub-Divi: ' 
sional Magistrare of Basirhat. 

Babu Sarat Chandra Roy Vhowdhury, for 
the Petitioner. : 

Babu Hart Charan Sarkhel, for the Opposite 
Party. 

Judgment.—this a a rule calling 
upon the District Magistrate and on the 
opposite party, the complainant Bhagirath 
Shaha, to show cause why the conviction and 
sentence of the petitioner should not be set 
aside on the two grounds, first, that the 
complainant was not the person who was 
aggrieved, within the meaning of section 198, 
Cr. P.C.,and, secondly, that the statement 
made by the petitioner to his pleader, Babu 
Dwijendra Nath Roy, was’ covered by section 
499, exception 9, Indian Penal Code. 

The opposite” party: ‘has shown cause, and 
we have heard the learned Vakils on both 
sides, and our attention was drawn to the judg- 
ment of the Court below and to some portions 
of the evidence. 

It appears that the petitioner had been 
accused ina former case, under section 506, . 
I. P. C., for criminal intimidation. His defence 
in that case was that it arose out of some 
unpleasantness or scandal which.related to the 
alleged elopement of „the daughter-in-law 
of complainant i in this case. The charge of 
defamation in the present case relates to a 
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statement made, in the course of a con- 
versation, by the petitioner to Babu Dwijendra 
Nath Roy his pleader, immediately after the 
termination of the proceedings under section 
506, I. P. C. The place where this con- 
versation took place was under a banian tree, 
outside the Court house, aspot resorted to by 
legal practitioners and their clients. The 
learned Magistrate says that the pleader is 
entirely worthy .of credit. The pleader has, 
in his” evidence, stated that he asked the 
petitioner, in his ordinary voice in con- 
versation what was the real cause of the trou- 
ble which had given rise to the case under sec- 
tion 506, I. P. C. The petitioner, in answer, 
replied, also in his usual voice (i.e, as in 
ordinary personal conversation), that which 
he took as his defence before the Court, 
namely, that the trouble arose out of a 
particular alleged elopement. It appears that 
a mukhtear, who was engaged on the side 
of the opposite party, happened to overhear 
what was said. 

On these facts, we are not prepared to hold 
that the statement made by the petitioner 
comes within. the definition of defamation in 
section 499, I.P. O., because we are not 
satisfied that he made anyimputation with the 
inténtion of harming the reputation of any 
body. He made it clearly in answer toa very 
natural question put to him by his legal 
adviser ab a time when the relationship 


of legal adviser and client cannot be said to ` 


have ceased. We do not think it necessary, in 
these circumstances, to decide the two precise 
points raised. ` 
We, therefore, set aside the conviction 
and sentence, make the rule absolute, and 
direct that fhe fine, if paid, be refunded. 
Rule made absolute, 





(s. c. 18 C, W. N. 1089.) 
~ CALCUTTA HIGH COURT. 
Criminal Revision No. 209 or 1909. 
April 22, 1909. 
Present :—Mr. Justice Caspersz and ` 
Mr. Justice Ryves. 
PARMESHWAR LAL—Acousgp— 
PETITIONER 
wersts 
EMPEROR. 

Criminal Procedure Oode (Act V of 1898), 83. 288, 
235—Charges, miajuinder, of—One transaction—Penal 
Codo (Act XLV of 1860), 88. 408, 420. 

_ The accused who was in the service of the com- 


[1909 


2 


plainant was entrusted with two chequea for en- 
cashment on September 20, 1908, and told to pay the 
freight and take delivery of certain goods from a 
Railway Co., from the proceeds. He cashed them on 
the 21st, but on the following day when asked by 
his master he denied having done so. On Septem- 
ber 26; he induced under promise of immediato pay- 
ment a clerk of the Railway Oo. to give him delivery 
of tho goods without payment and then absconded. 
He was tried in ono trial for the offences of Oriminal 
misappropriation and cheating and convicted: 

Held, that the offence of Criminal misappropria- 
tion against the master of the acoused was complete 
on September 21, and he committed the offence of 
cheating afterwards, that the two offences committed 
against two separate persons were wholly uncon- 
nected, and that the joinder in one trial of the two 


o 8 was ill 
ge an sa v. King-Emwperar, 50. W. N, 866, 
(P. 0.), followed. aa - 

Emperor v. Sherufalli Allibhoy, 27 B. 185; Emperor 
v. Sri Narain Prasad, 11 0. W.N. 715;5 Or. L. J. 
484 and Tilakdharı Das v. Emperor, 6 O. L. J. 757; 
6 Cr, L. J. 442, referred to. 

Rule against the order of the Sessions 
Judge of Hoogly, dated January 30, 1909, 
affirming the conviction of the petitioner by 
the Deputy Magistrate of Howrah, dated 
January 18, 1909. 

Babus Dasrathi Sanyal and Debendra 
Narayan Bhatacharya, for the Petitioner. 

Babu Atulya Oharan Bose and Narsingh 
Dutt, for the Complainant. 

Judgment.-—Parmeswar Lal was. 
tried by a Deputy Magistrate of Howrah on 
charges of offences punishable under sections 
408 and 420 of the Indian Penal Code. The 
charges ran as follows: first: That you, on or 
about the 21st day of September 1908, at 
Calcutta, being s servant of Seamukh Rai and 
Lachhiram, and, as such, entrusted with two 
refund cheques, one for Rs. 89 and the other 
for Rs. 64-9 by the firm on 20th idem, 
cashed the same at Howrah and committed 
criminal breach of trust in respect of (the) 
total sum of Rs. 153-9-0, and thereby com- 
mitted an offence punishable under section 
408 of the Indian Penal Code.” [This charge 
was subsequently amended by the addition of 
the words “on the 26th September” im- 
mediately after the figures Rs. 153-9]; and, 
secondly :That you, on or abont the 26th day 
of September 1908; at Howrah, having 
assured delivery clerk, Debendra Nathe 
Mukherjee, that you would immediately pay 
the freight of 185 bags of mustard seed 
covered by railway receipt No. 94922 of the 
9th September 1908 before taking delivery 
ofthe goods, thus dishonestly induced. the 
said Debendra Nath Mukherjee so deceived 
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to deliver the delivery orders of the con- 
signment to you and that yon did not pay 
the freight at all although the goods were 
removed, and’ thereby committed an offence 
punishable under section 420 of the Indian 
Penal Code.” He was convicted under both the 
sections and sentenced to terms of rigorous 
imprisonment. On appeal, the convictions 
were upheld. . | 

Among other pleas, it was urged, on behalf 
of the petitioner, that the joint trial of the 
two charges, under sections 408 and 420 of the 
Indian Penal Code, in the circumstances 
of the case, was illegal. The learned Sessions 
Judge, however, held that the. accused, who 
was'a jamadar in the service of Seumukh 
Rai and Lachhiram of Barra Bazar, Calcutta, 
was entrusted with two cheques for encash- 
ment on the 20th of September 1908 and 
told to pay the freight and take delivery of thë 
consignment of mustard seed from the Hast 
Indian Railway from the proceeds. Under 
these circumstances he held that the embez- 
sling of money and the cheating of the 
Railway Company wereall part of one transao- 
tion. 

- The petitioner obtained a Rule from us to 
show cause why the conviction and sentences 
should not be set aside on the ground that he 
could not be lawfully tried on the two different 
charges framed at one and the same trial. 
We have heard the learned Advocate-General 
who has shown cause. He relies on the case 
of Emperor v. Sherufalls Allibhoy (1), which 
was followed by this Court in Hmperor v. 
Sri Narain Prasod (2), and by us in Cr. 
Rev. No. 131 of 1909. 


In our opinion, 
however, this case much more resembles 
Tilakdhart Das v. The Hmperor (8). On the 


20th of September, the petitioner received 
the cheques for encashment. He cashed 
them on the 21st. On the 22nd, 28rd and 
24th when asked by his firm if he had cashed 
the cheques, he denied having done so. On the 
25th of September, he was told to cash the 
cheques and to pay for and take delivery of the 
‘yoods from the Railway. On the 26th of Sep- 
tember he induced, under promise of imme- 
diate payment, a clerk of the Railway to give 
him delivery of the goods without 
payment and then absconded. It seems to 
us the offence of criminal misappropriation; 
(1) 27 B. 185. . 


2) 110. W. N. 716. 
R 60, LJ. 787. 
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which was an - offence against his firm, was 
complete on the 2lst of September, when 
he received the money or, at’ any rate, on 
the 22nd when he denied having done $0. 
On the 26th he cheated the Railway Company 
by deceiving their clerk and inducing him 
to deliver the goods without ‘paying for 
them. The two offences committed against 
two separate persons seem wholly uncon- 
nected, 

The learned Magistrate who tried the case 
evidently felt the diffculty and, in order to 
make it appear that the two offences were 
committed on the same day and were part of 
the same transaction, he amended the charge 
after the evidence in the case had been taken 
so as to make it appear that the money re- 
ceived by the petitioner for the cheques could 
not be said to have been crinfinally- misap- 
propriated by him till when, on the 26th, the 
petitioner got delivery of the goods and ‘did 
not pay for them out of the proceeds of the 
cheques. But even if the petitioner had re- 
ceived, say, a hundred rupees from the firm 
on the 26th of September, and was told to 
‘pay that amount due to the Railway Company 
and take delivery of the goods, if he, the 
same day, pocketed the money and induced 
the Railway Company to deliver the goods 
without payment it is hard to see how the 
two offences could possibly be: regarded ad 
committed in one transaction. The only 
nexus, or, rather, similarity, between, the two 
would be that both the firm and the Railway 
Company were defrauded to ‘the extent of 
Rs. 100 on the same day. 

For these reasons, we think that-the join- 
der, in the trial, of the two charges was ille- 
gal and, following the ruling of the Privy 
Council, we must hold that the trial was 
altogether bad. We, therefore, set aside the 
conviction and sentences and order the peti- 
tioner to be re-tried according to law. 

The Rule is made absolute. 

Rule made absolute, 
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' Çs.-c. 19 M. L. J, 847, 6 M. L. T. 218.) 


MADRAS HIGH COURT. 
Secoxp Ory Apvgat No. 970 ov 1905. 
“December 2, 1908. 
Present :—Mr. Justice Wallis and 
~- Mr.’ Justice Abdur Rahim. 
MOLAMAL ILLOTH KRISHNAN 
. NAMBUDRI AND OTHerS— APPELLANTS 
= R versus 
Tur SECRETARY or STATE 
: FoR INDIA in COUNCIL AND oTrHERs— 


_. RESPONDENTS. 
` Possestion, suit for—Suit by landlerd—Term of 


lease granted by landlord yet oxtstinding—Suit for. 


possession against stranger, whether maintasnable. 

The elementary rule of law is that a plaintiff who 
seeks possession must show that at the date of 
suit he was entitled to possession. 

. Ramanathan Chetty v. Pulikutti, 21 M 288, 
red to. 

: A landlord is not entitled to maintain a snit for 
possession against strangers where the property has 
been leased and there is an outstanding term in tho 
lessee. 

Second appeal from the decree of the 
District Court’ of South Malabar in A. S. 
No. 457 of 1904, presented against the decree 
of the Court of the District Munsif of 
Ponnani in O. S. No. 11 of 1903. 

. Messrs. P. R. Sundara Atyar and O. V. An- 
anthakrishniayar, forthe Appellant. 

The Ag. Government Pleader (Mr. K. Nara- 
yana Rao), for the 1st Respondont. 

Mr. Y. Byru Nambiar, for the second Re- 
spondent (5th defendant.) 


Judgment.—tThis is a suit by the 
Secretary of State. to recover from the de- 
fendants Nos.1 to 4 certain lands which 
were the jenm of Government and which 
were granted to the predecessors of the 
5th defendant by a cowle in 1853, and 
which, according to para. 3 of the plaint, 
at the date of filing the plaint were held 
under this cowle. The plaint goes on to 
allege that the 5th defendant was the tenant 
in possession and that he had been dis- 
pogsessed by defendants Nos.1 to 4 under a 
decree, that the plaintiff resisted delivery 
which was nevertheless ordered (under section 

-830, C. P. 0.) in consequence óf which 
the suit was filed. fn para. 4 oftheir written 
statement defendants Nos. 1 and 2 say that 
“the plaintiff who admits that he had no 
actual possession of the plaint property had 
no right to, resist execution,” and that the 
cause of action shown in the plaint is not 
a lawful one. In para. 5 they also plead 


refer- 


that the lands Aeng to the plaint being 
held under the cowle and the jenm bogam and” 
revenue not being in arrear the plaintiff 
had no present cause of action, and in para. 
12 they further plead that the plaintiff was 
only entitled to recover quit rent and not 
sue for the lands or the profits thereof 
and that the suit was not maintainable. 
Among the issues were the following :— 
1. Whether the plaintiff has any cause 
of action for the suit. : 
2. Whether the property belongs to the - 
plaintiff as alleged in the plaint and the 
plaintiff is entitled to recover possession of 
it together with mesne profits. : 
The District Munsif found on the let 
issue that the plaintiff clearly had a cause- 
of action as the lst and 2nd defendants 
had in spite of his opposition been put in 
possession of the lands which according to the 
plaintiff were held under him. This finding, 
it is now contended, was.bad in law. On the 
2nd issue, the District Munsif simply found 
that the plaint lands were not.the jenm of the 
defendants but of the plaintif and that the 
plaintiff was entifled to recover possession of 
them. The later part of this finding is now 


. alleged tobe bad in law. In the grounds of 


appeal before the lower appellate Court, defen- 
dants Nos. 1 to 4 contended that in any view, 
of the case, the plaintiff has no right to 
bring a suit to recover the plaint property. 
This contention appears to have been urged 
at the hearing, but the Disirict Judge 
merely says: “The land being the jenm of 
Government it is not explained why Govern- 
ment should not sue to eject persons who 
have no right to remainon it”. In second 
appeal it is contended that the suitis not 
maintainable as the plaintiff, as a land- 
lord, is not entitled to maintain a suit 
for possession where there is an outstanding 
term in a lessee -and here the plaintif, 
states that at the date of the plaint which 
is the time we have to look at, the lands 
were held under the cowle—the person en-, 
titled to hold under the cowle being thee 
5th defendant. It was also contended that 
by the cowle the Government had parted 
with all right to possession just as if it. 
had granted waste .Jand on dharkast. We 
think both these contentions were covered by. 
the pleadings, issues and grounds of appeal : 
though the latter are not expressed as clear-- 
ly as they might be; and although the 
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main fight was about the jenm right ae 


do not think the 5th defendant (sic) would 
be precluded from raising them nowif they 
had been sbandoned by his Vakil in the 
lower Courts, which was not the case. 
—Krishnasamt Ayyangar v. Rajagopala 
Ayyangar(1). The latter contention could not 
be decided without a finding of fact. “As 
regards the first contention, however, we think 
it sufficiently appears on the face of the 
plaint that there was an outstanding term 
at the date of suit as the lands are stat- 
ed in the plaint to be held under. the 
cowle and that the plaint does not comply 
with what is called the elementary rule in 
Ramanathan Chetty v. Pultkuttt Servai(2), that 
a plaintiff who seeks possession must show that 
nt the date of. suit he was entitled to such 
relief. Under these circumstances the plain- 
tiff is not entitled to recover possession 
in this suit, and we think the appeal.should 
be allowed and the suit dismissed with -costs 
throughout, 
Appeal dismissed. 
(1) 18 M. 73. 
(2) 31 M. 288. ` 





(s. o. 18 0. W. N. 1091.) 


CALCUTTA HIGH COURT. 

CURIMINAL Revision No. 44 or 1909. 

March 4, 1909. 
Present:—Mr. Justice Caspersz and 

Mr. Justice Ryves. 
‘RANSHAN SINGH AND OTHERS— ACCUSED 
— PETITIONERS 
versus 


EMPEROR. 


‘ 


Criminal Procedure Oode(Act V of 1898 ), ss.'75, 76— 


Warrant of arrest—Hndoreement for bail—Date fixed 
for appearanca of accused— Warrant remains in force 
after expiry of da'a— Lapse of bail. - 

A warrant was issued with a provision endorsed 
for bail to be taken for the appearance of the ac- 
onsed on October 26. He was arrested on the samo 
warrant on the 29th: 

Held, that tho date fixed for the appearance of 
the acoused having past, the direction to tako bail 


Yapsed, but the warrant itself did not lapse, and the. 


arrest was legal. 


Sections 75 and 76 of the Criminal Procedure Code. 


must be read together. Section 76 (|) is permissive. 
‘ Rule against the order of the 


Judge of Bhagulpore dated January*5; 1909, 


modifying the order of the < Sub-Divisional 


Magistrate of Banka, dated Deaeniber 11, 
1908. x ; 
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Babu Dasarathi Sanyal, for the Petitioners. 

Judgment.—The petitioners Nos. 1. _ 
2 and 3 have been convicted under section 
225, I. P. O., and the petitioner No. "4 has been 
convicted under section 224 of the. Code, and 
sentenced to terms of imprisonment, and the 
point for determination in this rule is whe- 
ther the warrant, in virtue of which the -pe-. 
titioner No. 4, Posan Singh, was arrested 
by the Police, .was a lapsed warrant at the 
time of the arrest, that is, on the ‘29th Octo- 

ber 1908. 

The rule was issued on the ground that the 
warrant was not one falling under section’ 5 
(2) ,CriminalProcedure Code, butundersection 
76, and that as the conditions in the endorse- 
ment had become impossible of fulfilment, 
the warrant could not be executed after the 
26th October 1908. 

The facts are these: Posan Singh WAS ac- 
cused of an offence under section 147, I. P.o. 
The Magistrate issued the w arrant . in 
question with a provision endorsed 
for bail to be taken. for the appearance 
of the accused “on the 26th .Octo- 
ber. Posan Singh did not appear on that 
date. He was arrested on the same warrant, 
on the 29th idem, bnt he was rescued and 
escaped from Police custody. Hence the con- 
viction of the petitioners for the eines we” 
have -specified. 

We have heard the learned Vakili in sapport 
of the rule and considered the explanations: 
submitted by the Magistrate. 

The warrant was never cancelled nor wes” 
it withdrawn. Consequently it remained in: 
force until it was executed, as provided by- 
section 75 (2), Or. P C. The direction to take 
bail, endorsed on the warrant, duly fixed a. 
time (the 26th October) at which the accused: 
was to attend before the Court. See section 76. 
(2), (c) of the Code. The date fixed having. 
past, the direction to take bail lapsed, but: 
the warrant itself did not lapse. Therefore, 
the arrest was legally made on the 29th Ooto-, 
ber, and the rescue and escape from custody. 
became punishable. 

Sections 75 and 76 of the Code must be read, 
together in the manner we have explained. 
The construction contended for by the Pe 
titioners, would have the effect, of making. 
section 75 (2) a dead letter, andwould NeCAsging- - 
tate the issue of successive  wartents each fix- 
ing a fresh date for appearange of the aceusad 
before the Conrrt. This cannot haye- been, 
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the intention of the Legislature. Section 76 
(1) is permissive. 
The rule is discharged. 
The petitioners must now surrender and 
serve out their punishment. 
Rule discharged. 





(5. o. 19 M. L. J. 883; 4 M. L. J. 209) 


MADRAS HIGH COURT. 
FULL BENCH, 

Secoxp Cryin AprpeaL No. 1268 or 1905. 
August 25, 1908. 

Present :—Sir Arnold White, Chief 
Justice, Mr. Justice Sankaran Nair 
and Mr. Justice Pinhey. 
GOVINDA: PILLAT— APPELLANT 
VETSUs 
Tas TALUK BOARD or KUMBA- 
KONAM-—RESPONDENT. 

Local Boards Act (F of 1884 Mad ), s. 156 sub-secs. 
(I) and (8B)—Srit Sor injunchon— Whether notice 
necessary— Whether six months! period of limitation 
applies, 

Sub-section 1 of section 156 of the Madras Local 
Boards Act, 1884, does not apply to suits for in- 

otion. 

President of the Taluk Board, Sivaganga v. Nasa. 
yanan, 16 M. 317, Flower v. Local Board of 
Low Leyton, (1877): 5 Ch. D. 847, Attorney-General 
v. Hackney Local Board, (1875) L. R. 20 Eq. 626, 
Sellors v. Matlock ‘Bath Local Board, (1885) L R. 14 

. B. D, 928, Chatman, Mossons and Oo., v. Guardians 

Aucklund Union, (1889) L. R. 23 Q- B. D., 294, 
Amek Sahib v. Venkatramma, 16 M. 296, Srinivasa’ y. 
Rathna Sabapathy, 16 M. 478, Shid Mallappa v. Gorak 
Municipalu'y,22 B. 605, VahamapadahayaRungachariar 


‘y, Municipal Oowurih of Kumbakonam, 29 M. 539, 


1 M. L. T. 888; 16 BL L. J. 582, referred to. 

When the suit is for an injunction, tho six 
months’ limitation provided by sub-section (3) of 
section 156 of the Madras Local Boards Act, 1884, does 
not apply. 

Naghusha v. Municipality of Sholapur, 18 B. 19, 
Manohar Ganesh Tumbekar v. Dakor Municipality, 
22 B. 289, Syed Ali Saheb v. Charman of Salem Mani- 
etpalaty, 8 N L. J. 228, reforred to. - 

Second appeal from the decree of the Court 
of the Subordinate Judge of Kumbakonam in 
A. 8. No. 51 of 1905, presented against the 
decree of the Court of the District Munsif of 
Valangiman in O. 5. No. 111 of 1904, 

Mr. T, V. Seshagir¥ Atyar, for the Appel- 
lant. 


Mr. K. Ramachandra Atyar, for the Re- 


spondent. 
Judgment. 
Arnold White, C. J.—The two questions 
which have beon referred to wy are — 


“1. Is notice of action necessary under 
section 156(1) of the Local Boards Act, 1884, 
when the suit is for an injunction ?” ` 

“2. Does the six.months’ limitation pres- 
cribed by section 156 (3) apply to such a 
suit?” 

I take it that, for the purposes of our 
answer to-the questions which have been 
referred to us, itis to be assumed that the 
suit for an ancon is on account of an act 
done or purporting to be done, in pursuance, 
or execution or intended execution of the act, 
or in respect of an alleged neglect or 
default in the execution of the act witlin the 
meaning of section 156 of the Madras Local 
Boards Act (V of 1884). 

As regards the first question, it was held 
by this Court in President of the Taluk Board, 
Stragangav. Narayanan(1), that under the pro- 
visions of section 156 of the Local Boards Act, 
V of 1884, as originally enacted, the section 
did not apply to a suit for an injunction. I 
think this decision was right; section 156 as 
originally enacted would seem to be taken 
from section 264 of the English Public Health 
Act, 1875 (83 and 39 Vic. C. 55) and it has 
been held that that enactment and similar 
enactments with regard to notices against 
Public Authorities (now superseded by 
the. Public Authorities Protection Act, 
1893, 56 and 57 Vic. C. 61), were “in- 
tended to apply to an action for damages and 
that notice was not necessary in the case of 
a suit for an injunction to restrain an im- 
mediate injury. See Flower v. Local Board 
of Low Leyton(2), Attorney-General v. Hackney 
Local Board (8), Sellors V. Matlock Bat Local 
Board (4), Chapman, Mossons and Oo. v. 
Guardians of Auckland Union (5). ` 


The principle of these decisions has been 
applied in the Indiun cases cited in the 
judgment in President of the Taluk Board, 
Shivaganga v. Narayanan (1). Inthe judg- 
ment in that case the Judges observed that 
the:cases contemplated by the section of Act 
V of 1884, as originglly enacted, are suits for 
compensation and for damages and the? 
principle is to allow public bodies time for 
tender of amends to the parties so as to avoid: 


litigation. See also Ameer Sahib v. Ven- 
. (1) 16 Mu! 317. 
` (2) ao 6 Ch. D. 347. . 
3) (1875) Ņ. R. 20 Eq. 626, 
2 TA L. R. 14 Q. B. D 928. 
L. R. 23 Q. B. D. 294, 
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katram®a (6), Srinivasa v. Rathna Sabapathi(7), 
Shidmallappa Nurandappa v. Gorak Munici- 
pality (8). 

By the Act of 1890, section 156 of the Act 
V of 1884, was amended by adding after the 
words ‘ ‘explicitly stating the cause of action” 
the words” the nature of the relief sought; 
the amount of compensation claimed.” At the 
bame time the section was further amended 
"by adding sub-section (3) for the words “and 
every such action shall be commenced within 
six months next after the accrual of the 
cause of action and not afterwards.” In 
support of the contention that notice of ac- 
tion was necessary in the case of a suit for-an 
injunction, it was argued that reading the en- 


~ 


actment as amended in sub-section (1) by the 


light of the new sub-section (3) notice of action 
was only dispensed with inthe case of an 
action for the recovery of immovable 
property or for a declaration of title thereto 
and that the present action being a suit in 
which neither of these reliefs was claimed, 
notice ‘of action was necessary. I cannot 
accede to this contention. I think the words 
“ the nature of the relief sought, the amount 
of compensation claimed” were introduced in 
order to make it clear that the Legislature 
recognised and accepted the rule of law laid 
down in the authorities to which I have 
referred. 

The question ofthe construction of the amend- 
ed section 261 of the District Municipalities 
Act(IV of 1884), which is the same as the am- 
ended section 156 of the Madras Local Boards 
Act came before this Court in Mahamahopadya 
Rungachartar v. The Municipal Oouncil of 
Kumbukonam (9), and it was held that the 
notice required by the section was not 
necessary when the suit was for an injunction. 
Sir Subrahmanya Aiyar, J. said, “ next as 
regards the question of notice I may deal 
with it quite shortly. Suits referred to in cl. 
(L)of section 261 are, by its very terms, those 
which relate to acts ‘done or purporting to 
be done’, whereas, a claim for an injunction, 
is with reference to what itis apprehended 
will be done inthe future. It would not be 
right to impute to the Legislature an inten- 
tion to insist upon the lapse of the interval 
involved in the provision as to notice even in 


regard to cases where such lapse might be 
(6) 16 M. 2:6. 
(7) 16 M. 474. 
to} 22 B. 605. 
9) 29 M, 539; 1 M. L. T, 888; 16 M, L. J. 582. 


+ 


attended with the completion of the threatened 
injury, the prevention of which is the vary, 
aim and end of the suit—cf. Kirkv. Todd 
(10).” The learned Judge would seem to 
have been of opinion that a suit for an in- 
junction is necessarily outside the scope of 
the section since it has reference to what ik 
is apprehended will be done’ in the future. 
However this may be, one thing seems clear; 
and that is, that the learned Judge was of 
opinion that the amendment had not altered. 
the law as laid down in decided cases. Miller, 
J. said :“ Before the amendment made by 
Act III of 1897, sectiona similar to section 261 
in other laws were held on general principles: 
not to apply to. suits for an injunction; and: 
whatever be the proper construction of 
sub-section (3) to section 261, added by tha’ 
Act of 1897, that sub-section ‘does not seem 
to me to require us to hold that a snit for an 
injunction is now within the section.” 

I think this case was rightly decided, and 
T am of opinion that, when the suit is for ar 
injunction, notice of action is not necessary.. 

As regards the second question, I am of 
opinion that when the suit is for an injunc- 
tion, the 6 months’ limitation provided by 
the new sub-section (3) does not apply. It 
seems to me the governing words are ‘auch as 
is described in sub-section (1).” The suit des- 
cribed in sub-section (1) is a suit for which 
notice of action is necessary. The words of 
the section, as originally enacted, are “every 
such action” that is, as I read the section, 


‘every action for which notice of action is ne- 


cessary ; and the substitution of the words 
7 “such as is described in sub-section (1)” for 

such action” can make no difference. 3 

Asa suit for an injunction is not, in my. 
opinion, an action “ such as is described in 
sub-section (1),” sub-section’ (3) does not 
apply to such an action. 

I think the intention of the ET was 
that the class of suits for which notice of 
action is necessary should be co-extensive 
with the class of suits to which the 6 months’ 
limitation applies. The learned authors of 
Darby and Bosanquet on the Statutes of 
Limitations (supplement to 2nd Edition; p. 
592) observe : “Most of the statutes that pro- 
vide a special period of limitation also at the 
same time make notice of action necesssry, 
and the decisions ou the question whether a 
person sued is entitled to notice of action are, 
- (10) (1832) 21 Oh. D. 484. | 
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of course, decisions on the question whether 
such a person is entitled to the benefit of the 
special period of limitation prescribed by the 
Act.” By a parity of reasoning the couverse 
proposition would seem to be good, viz., that 
where notice of action is not necessary the 
special period of ‘limitation does not apply. 

The explanation of the words “ unlees it is 
an action for the recovery of immovable 
property or fora declaration of title thereto” 
in sub-section (3) would seem to be that when 
the section was amended, the Legislature was 
prepared to accept the view taken by the 
Bombay High Court in Noghusha v. Munici- 
pality of Sholapur (11), decided in 1892, that a 
suit in ejectment fell within the provisions of 
the corresponding enactment of the Bombay 
Act. This case, however, was overruled by 
the majority of a Full Bench of the Bombay 
High Court in Manohar Ganesh Tambekar v. 
Dakor Municipality (12). In Syed Ali Saheb 
v. Chairman of the Salem Municipality (18), 

_this Court took the same view as the major- 
ity of the Judges of the Full Bench in Bombay. 
‘ I think our answer to both the questions 
which have been referred to us should be in 
the negative. 

Sankaran Nair, J.—I agree. 

Pinhey, J ST. concur. I am of opinion that 
it was not the intention of the Legislature to 
.change the law and that the words in sub- 
section (3) * unless it is an action for the re- 
covery of immovable property or for a dèclara- 
tion of title thereto” were added not for the 
purpose of bringing such actions within the 
scope of section 156 cl. 1, but for the purpose 
of excluding such actions from the scope of 
sub-section (3) in case the Madras High Conrt 
should follow the decision in Naghtusha v. 


Municipality of Sholapur (11), and hold that. 


they did fall within section 156 sub-section (1). 
f Da 19. (12) 22 B. 289. 
3 M. L. J. 228. 





Ce. c. 19 M. L. J. 899; 5 AL L. T. 282.) 
MADRAS HIGH COURT. 
' Orvin Ravision Petition No. 469 or 1908. 
February 17, 1909. 
Present :—Mr Justice Abdur Rahim. 
YERUKOLA altas PENTA J OGIAH— 
m 


MUDIYA KAMUDU AND OTHERS— 


RESPONDENTE. 
| Hindu Law—Joint family— Suit by co-owner against 
another co-owner for his share of rent— Whether par. 
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tition should be claimed—Swit by one co-owners against 


< tenants and other co-owners who had collected the whole 


rent for his share— Afuliifarrousness— Oil Procedure 
Code (Act XIV of 1882), ss. 28, 45. 

A co-owner can maintain an action against another 
co-owner for his share of the income of the joint pro- 
perty which had been collected by the Inatter withou 
asking for partition by metes and bounds. 

One co-owner can maintain a suit against tenants, 
impleading tho other co-owners as party defendants 
on the ground that they had collected the entire 
rent and such a suit will not be bad for multifarions- 
noss. 

Atyathurat Ravuthan v. Sinthu Meera Maruthan, 
81 M 262;18 AL L. J. 238, Madan Mohun Lal v. 
Holloway, 12 0. 555 and Sham Singh v. Ershun Sahar, 
6 C. L. J. 190, referred to.. 

Petition under section 25 of Act IX of 1887, 
parying the High Court to revise the decree 
of the Court of the District Munsif of Sompet 
in S. C. S. No. 64 of 1908. 

Mr. H. Sttaramaswamt, for the Appellant. 

Messrs. V. Ramesam and P. Narayana 


Murti, for the Respondents. 


Judgment.—I think the suit has 
been rightly dismissed as against the tenants, 
defendants Nos. 1 to'8, who have paid the 
rent claimed from them to defendant No. 9 
to whom they executed Muchilika for 
Fasli 1310 as manager of the family which 
was joint at the time. 


But the Munsif was not right in dismiss- 
ing the suit against defendants Nos. 9 and 10, 
the other members of the plaintiff’s family 
which had been once joint but was divided 
when this action was instituted, on the ground 
that there has been misjoinder of causes of 
action and parties inclaiming the relief sought 
against them in the same suit as against 
defendants Nos. 1 to 8, though the two claims 
are laid in the alternative. In my opinion, 
section 28, Civil Procedure Code(Act XIV of 
1882), is a sufficient answer to this objection 
and I am supported in this view by the princi- 
ple of the decisions in Atyathurat Racuthan v. 
Santhu Meera Ravuthan(1),MadanMohunLal v. 
Holloway (2), and Sham Singh v. Kishun Sahat 
(3). The plaintiff and defendants Nos. 9 and 10 


“being no longer members of a joint family, 


the plea that the action cannot be maintained 
unless partition is asked for has no force. 
Nor have I been referred to any authority 
that one co-owner cannot bring an action like 
this for refovery of his share of the income of 
joint property against another co-owner who 

(1) 81 M. 252, 18 M. L. J. 238. 

(2) 12 0. 555. 

(3) 60. L. J. 190, 
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has taken the whole income without having 
the property partitioned by metes and bounds. 
I, therefore, set aside the jadgment of the 
Munsif so far as it dismisses the suit against 
the defendants Nos. 9 and 10 on a preliminary 
question, and direct that he dispose of the 
suit against them according tolaw. Costs 
will abide and follow the result, 
The appeal of the plaintiff is dismissed 
with costs against defendants Nos. 1 to 8. 
Appeal dismissed. 





MADRAS BIGH COURT. 
Civin APPEAL No. 122 or 1906. 
September 22, 1909. 
Present :—Mr. Justice Wallis and 
Mr. Justice Miller. 

PENDELA MAHALAKSHMI alias 
VENKAMMA-— PrLAINTIPF—-A PPELLANT 
versus 

‘PENDELA NARASIMHAM AND OTHERS— 

Durenpants Nos. 1, 8, 4 AND 6— 
RESPONDRNTS. 

Suit for maintenance—Plaint — Alternative prayers— 
Cause of action. 

In a suit for tho recovery of Rs. 8,000 alloged to be 
due to plaintiff for her maintenance under an agree- 
ment executed by lat defondant, 2nd defendant 
was impleaded, ashe stood surety for payment of 
that amount by lst defendant, 

The plaint set forth that in pursuanco of agreo- 
mont the lst defendant deposited Re. 3,000 with 
2nd defendant for payment to plaintiff on hór com- 
ing of age, and that plaintiff's father, as plaintiff's 
guardian, oxecuted a releaso infavourof lst defen- 
dant absolving himfrom liability Plaintiff repudiat- 
ed this transaction as unfair and claimed Rs. 3,000 
from both 1st and 2nd defendants. 

The District Judge dismissed the suit as against ist 
defendant, holding that there was no cause of action 

inst him: 

Held, that the relief for suitable maintenance as 
against lst defendant and an alternative claim against 
lst and 2nd defendants on the basis of the agreement 
disclosed a cause of action against both defendants 
which should have been enquired into. - 

Aiyathurai Ravuthan v. Santhu Meera Ravuthan, 81 
M. 252; 18 M. L. J. 288, referrod to. 

Appeal against the decree of the District 
Judge of Kistna in O.S. No. 86 of 1905. 

«~ Facts.—The facts are sufficiently set 
forth in the following judgment of the Dis- 
trict Judge :— : 

Plaintiff, who is-the widow of Pendela 
Vencatramaya, sues Ist defendants her late 
husband's adopted son and another for 
Bs. 3,000 agreed to be paid to her as main- 
tenance. The 2nd defendant is ex parte,” 


“The plaint so far as it relates to the 
subject of the suit, viz., the Rs. 3,000, is to 
the effect that lst defendant was to invest 
the money, devote the interest to her main- 
tenance and hand over the principal to her 
on her coming of age. In pursuance ofan 
agreement ontered into by the parties, lst 
defendant deposited the Rs. 3,000 with 2nd 
defendant, who bound himself (Exhibit—B) to 
pay interest at the rate of 0-7-9 a month for 
the plaintiff's maintenance till she attained 
majority. Then on her giving a receipt 
in full and renouncing all claims to further 
maintenance, the principal of Rs. 3,000 was 
to be handed over to her. If, however, she 


- refused to do this or died in the meantime, 


the whole. amount was to be paid to the Ist 
defendant.” : 

“The plaintiff’s father executed a release . 
deed (Exhibit—A) absolving Ist defendant 
from further liability as a result of the above 
settlement”. ; 

“These are the averments of the plaint 
itself. A preliminary- objection is . taken 
that no cause of action is disclosed against 
the Ist defendant.” 

“lt is clear that this contention must 
prevail according to the allegations of the 
plaint, the Ist defendant has fulfilled his 
part of the contract and has been absolved 
from all further liability. Hoe will accord- 
ingly be exonerated with costs.” : 

“There shall be a decree against the 
remaining defendants with costs.” i 

Plaintiff appealed to the High Court, 

Messrs. T. R. Ramchandra Atyar, T. R. 
Krishnaswamy Aiyur and K B. Ranganatha 
Atyar, for the ‘Appellant. 

Messrs. C. BR. Ttruvenkatachari and R. 
Padmanaba Chari, for the Respondents. 

Judgment.—tThe plaintisa very con- 
fused and badly expressed document, but in 
substance the plaintiff appears to claim that 
the arrangement referred to as to her 
maintenance is not binding on her and her 
first prayer is for a decree against the lst 
defendant, her adopted son, for Rs. 3,000 
which she says she is prepared to accept 
owing to the difficulty of proving the proper 
amount to which sheis entitled as main- 
tenance. -On this prayer it is open to the 
Court to award her whatever she is entitled 
to for maintenance. We think the claim 
against the defendants Nos. 1 and 2 in the 
2nd prayer is qn the footing of the agreement 
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and ought to have been regarded as an 
alternative claim in respect of the same 
matter, (See Atyothurut Karuthan v. Sonthu 
Meera Roruthan (1) ), in case the first claim 
was held bad. We must accoidirgly set 
aside the decree and remand the suit to the 
Lower Court for disposal according to law. 

Costs will abide the result. 

Appeal allowed, 
(1) 81 M. 252; 18 M. L. J. 288. 





MADRAS HIGH COURT. 
Civ APPRAL No. 165 or 1904. 
September 30, 1909. 
Present :—Mr. Justice Wallis and 
Mr. Justice Miller. 
PALANISAWMY GOWNDEN AND oTHERS— 
DEFENDANTS Nos. 1 AND 2—APPELLANTS 
versus 
VANJIAMMAL AND ormers——PLAINTIFFs— 


RESPONDENTS. 

Hindu Law—Adoption by widowo— Absence of author- 
ity frum husband— Consent of nearest sapindas. 

In the absence of her husband’s authority to adopt 
a son, a widow cannot make an adoption under 
Hindu Law obtaining in Southern India, without tho 
consent of her nearest as well os near othor 
Sapndas. 

Subrahmanyam v. Fenkamma, 26 M. 627 and Fen- 
kamma v. Subramanyam, 80 M.?0;4 A. L. J. 150; 9 
Bom. L. R. 89; 5 O. L J. 140,11 C. W. N. 846; 17 M. 
L. J. 114 ; 2 M. L. T. 91, followed. | 


Appeal against the decrev of the Distric 
Court of Coimbatore in O. 8 No. 9 of 1902. 

Mr. -H. Lubeck and Mr. T. Subramanya 
Atyar, for the Appellants. 

The Hon. P. S. Sivaswami Atyar (Advocate- 
General), for the Respondents. 

Judgment.—wWe agree with the 
District Judge in holding that the widow 
‘has failed to prove any authority from her 
husband. The evidence to this effect is very 
meagre. Astothe alleged consent of the 
Dayahdies after his death, the evidence for 
the plaintiffs that no such consent was given 
is supported by Exhibit F, the petition put 
in by the widow a few days before making 
the adoption. In this petition which was 
drawn up for her by a pleader she mentions 
the husband’s authoritation and says 
Kumara Govindan,*her husband's brother, 
was intending to oppose it. Tf he had 
previously consented and then changed his 
mind- this. would hive been stated in the 
petition. We agree with the District Judge 
on this point also. 5 are 
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In re MUTHU GOWNDEN. 6 
As to. the point of law we think the 


decision in Subrahmanyam v. Venkamma 
(1) affirmed by the Privy Council 
in Jonalgudda Venkamma v. Jonalgadda 


Subramanium (2), establishes that it was 
the duty of the widow to consult Kumara 
Gownden, the nearest sapinda, as well as 
other near supindas before ~ making the 
adoption and that her failure to consult them 
rendered the adoption invalid. 

The appeal is dismissed with costa. 

Appeal dismissed. 

(1) 26 M. 627. 

(2) 30 M, 50 ;4A. L. J. 150; 9 Bom. L. R. 89; 5 

L J.140;11 C. W. N. 345;17 M. L. J. 114; 2 
M. L. T. 91, ; 





MADRAS HIGH COURT. 

Criminal Revision Casr No. 257 or 1909. 

(Case REFERRED No. 68 or 1909). 
October 21 1909. 
Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
- In re MUTHU GOWNDEN—Accvtszp.. ' 

Criminal Procedure Cide (Act V of 1898), 8. 128— 
Order to give securily--Impisonment in default of 
security long after date fied—ZJllegalr/y. 

lf a person ordered to give security fails to do so 
within the time fixed by Court or within such farther 
time as the Court may grant, the- Court should, on 
non-comphance by the fixed date, commit him to 
prison. Itcannot inflict punishment long after the 
fixed date has expired. ‘ 

Where a person was ordered to execute a bond 
and find sureties to be of good behaviour on 17th 
December 1907 and he was sentenced to undergo 
papriponment for failure to do so on 24th February- 

Held, that the order was illegal and should be seb 
aside. 

Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the Additional Sessions 
Judge, Coimbatore in his letter, dated 4th 
May 1909. 

The Public Prosecutor, for the Crown. 

Order.—tThe counter-petitioner was on 
the 17th December, 1907, ordered to enter 
into a bond with sureties to be of good be- 
haviour for one year. The connter-petitioner 
failed to find sureties, but instead of being 
committed to prison as provided by section ə 
123 of the Criminal Procedure Code, he was 
apparently given time to find sureties. Finally 
on the 24th February 1909 as he failed to 
find sureties he was directed to suffer rigo- 
yous imprisonment for 11 months and z8 days, 
he having already, in June 1908 undergone 
two days’ fmprisonment, Section 123 of 


7 
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In re MAOHI REDDI CHINNAPPA REDDI. 
the Criminal Procedure Code lays down 
that if a person ordered to _ give 
security does not give such’ security on or 
before the date—in this case the 17th Decem- 
ber, 1907, as it does not appear that the 
Magistrate fixed, any later date (vide sec- 


tion 120 of the Criminal Procedure Code)— 


on which the period for whick such security 
is to be given commences, he shall be com- 
mitted to prison until such period expires 
or until within such period he gives 
security. As one year had elapsed from the 
17th, December 1907, when the Head Aasis- 
tant Magistrate passed the order now under 
consideration, the order was illegal. We 
set aside thé order of the Head Assistant 
Magistrate and direct the release of the 
counter-petitioner. 

2 ` Order set aside. 





|) = 
. MADRAS HIGH COURT. 
URIMINAL Revision Cass No. 528 or 1909. 
RBFERRED Case No. 122 or 1909, 
Octobter 7, 1909. 
Present :—Mr. Justice Miller. 
In re MACHI REDDI CHINNAPPA. 
r REDDI—Acoussp. 

Criminal Appeal—Disposal of appeal without giving 
aypell int’s pleader rersorale oypurtunity of being 
heard in support of 1t-—Practice, 7 

Where, on the presontation ófa Oritninal Appeal, the 

appellant’s pleader stated that some other pleader 
would argue the case but the Magistrate called on 
the pleader present to argue at once andon his fail- 
ing to do so dismissed tho appeal - -: 
7 Held, that reasonable’ opportunity was not given 
to the appellant's pleader to be heard in support of 
the ‘appeal and that the appeal should, therefore, bo 
re-heard. p 

Romtohal Dusadh v. Emperor, 86 O. 885, 18 C. 
W. N. 684; (1909) 1 Ind. Cas. 868 ;9 Cr. L. J. 405, 
referred to. 2s K 

Order.—The pleader when he present- 
ed the appeal informed the Magistrate that he 
was not prepared to argue it but some other 
pleader would do go and the Magistrate does 
not question the pleader’s good faith. In 
these circumstances it cannot be said that 
the Magistrate, when he required the pleader 

= . 

to argue the appeal at. once, gave him a 
reasonable opportunity of being heard in 
support of it, vide Ramtohal Dusadh’ v. Em- 
peror (1). | The decision rejecting the appeal 
js set aside and the ‘Magistrate’ will re-, 
hear it. 

ir . . Dimissal ordersset aside. . 

1) 86 O. 885; 13 C. W. Ñ. 684; (1909) 1 Ind Cas. 
; 9 Cr. L. J. 401; Sk 


KUAIARASAMI CHETTY V. POOSARI SAKKA NAIOK, 


MADRAS HIGH COURT. 
Seconp CIWIL APPKAL No. 467 or 1905., 
October 7, 1909: 
Present:—Sir Ralph Benson, Offg. 
Chief Justice.and Mr. Justice 
Poe Sankaran Nair.’ f 
KUMARASAMI CHETTY—-PLAINTIFE— 
"APPELLANT 
versus ; 
POOSARI SAKKA NAIOK AND ANOTHER — 
DEFENDANTS—RESPONDENTS. 

Suit for possession under a sale-deed—Sale declared 
invalid—Prayer fur possession as imortgagee—Incon- 
sistent reliefs—Pleading—Practice, 

Plaintiff sued for possession on the strength of a 
sale from lst defendant’s son. The land sued for 
was already mortgaged to plaintiff by lst defendant. 
The Court found that plaintiff's vendor had no title 
to convey tho land to plaintiff. ` Plaintiff urged 
in second appeal that he may be allowed to remain 
in possession as mortgagee from 1st defendant : 

eld, that as such a claim was inconsistent with the 
absolute right claimed in the plaint, plaintiff was not 


_entitled to possession as mortgagoe. 


Second appeal against the decree of the 
Subordinate Judge of Tuticorin in A. S. No. 
358 of 1905, presented against the decree of 
the District Munsif of Satur in O. S. No. 
129 of 1904. i 

Judgment.—The plaintiff alleged he 
was a mortgagee of plaint land, which was ' 
Service Inam, under the 1st defendant from 
1892, that it was resumed by the samtindar 
in 1898 who granted it to the Ist defen- 
dant’s son in 1901, who sold it to the plain- 
tiff, who remained in possession, under the 
sele-deed. Itis found that the land belongs 
to the lst defendant, that the plaintiff's 
vendor never acquired any title to convey to 
the plaintiff. In second appeal'it is contend- 
ed that as the plaintiff is:a mortgagee 
under the lst defendant, whois now-found 
to be the owner, he is entitled’ to remain in 
possession as mortgagee. The plaintiff's 
claim in the plaint was nòt based on his 
mortgage right under the Ist defendant. It 
was inconsistent with it as he alleged that 
the land became the exclusive property of 
the lst defendant’s son who sold it to him. 
He could have become such owner only after 
the land was freed from the mortgage- He 
is not, therefore. entitled to any relief for 
which he has not prayed and which ig 
inconsistent with the title alleged by him. 

We, therefore, dismiss his second appeal 
with costs. g E 


Appeal dismissed, 
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SESHAN PATTAR V. VEERA RAGHAYA PATTAR. 
(s. c. 19 M. L. J. 372; 82 M. 284; 5 M. L T. 351) 
MADRAS HIGH COURT. 
- SECOND Oru APPEAL No. 1524 or 1904. 
January 18, 1907. 
Present :-—Sir Arnold White, Kr., Chief 
Judge, and Mr. Justice Miller. 
T., S. SESHAN PATTAR—AppELLANT 
versus 
T. R. VEERA RAGHAVA PATTAR 


AND OTHERS— RESPONDENTS. 

Instalment bond—Default in payment of an instal- 
ment—Wauer, what constitutes Abstinence from suing, 
whether consti/xtes waiver—Accep/ance of overdue in- 

` gtalmen'—Ovedtting of casual payments—Limy ationAct~ 
(XV of 1877), Sch, II. art. 75—Deb'—Ag' eement to 
pay debt in ingtalments—Fresh cause of action— Village 
community authorizing members to pay debta—im- 
plied axthority to muke acknowledgments and enter 
int) fresh contracta—Loan out of family funde—Sutt 
by one of the family not devcrib:ng himself as manager— 

‘ Non-jornder—Lumitation, 

The waiver by a creditor referred to in artiole 75 
of Sch. II of the Limitation Act. (XV of 1877), must 
be express. Meroe abstinence from. sning does not 
amount to waiver. 

Sethu v, Narayana, 7 M. 577, Gopala v. Puramma, 
7 M. 583, Jadab Chintu Bikahi v, Bivurab Ohunder 
Chekerbxity, 8! C. 297, referred to. 

An acceptance of an overdue instalment may be 
evidence of waiver. 

Nagappa v. Isma, 12 M. 192, Kashiram v, Pandu, 
27 B. 1, Jadab Chandra Bakshi v. Bhairab Chandra 
Ohukerbutty, 31 0. 297, referred to. 

. Where a debtor accepts, the accuracy of the 
creditor’s accounts and agrees to pay an existing 
debt in certain instalments with interest, the 
debtor not being liable for interest on the original 
debt, it constitutes a fresh contract binding on ‘the 
debtor and give, rise to a fresh cause of action to the 
creditor. 

A resolution whereby tho ieinbira of a village 
community empower certain members to bind them 
by the latter’s actions includes an authority to 
make acknowledgments and enter into fresh contracts 
on their behalf, 

A loan advanced of the joint funds of a Hindu 
family can only be enforced in a suit by all the 
members thereof or by a person describing himself 
as manager. Whero such a suit was instituted bya 
person who did not ovon describe himself as manager 
the suit was held bad for non-joinder of parties, 
even -thougb the liability was renewed in the name 
of plaintiff alone. The addition of other members will 
not save limitation, if at its date, the suit was barred, 
and the acquiescence of the other mombers to the 

` plaintiffs suing in his own name will not cure the 
~ defect. . 

dlagappa Chetty v. Vallian Ohetly, 18 M. 88, 
Angamuthu Pillai v. Kolandavelu Pillai, 23 M. 190 
and Shamratht Singh v. Kuhar Prasad, 29 A. 81); 
4 A. L. J. 194; A. W, N. (1907), 58, followed 

Ramanuja ‘Chari iar v, Sriniy sa Chariar, 9 M. L.J. 
108 and Adatkkalam Chetty v. Marimuthu, -29 M. 826, 
not fpllowod. 


Facts.—At a meeting of the Thirumalaiya 
Gramajanam Ist plaintiff’ and another 
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were appointed sole managers to manage the 
affairs of- the temple in that village 
(Thirumalaiya Gramam). By resolutions of 
the villagers the plaintiffs were enabled to 
raise money only for the purposes of the 
temple and for no other. First plaintiff's 
family was carrying on a large banking 
business and Ist plaintiff lent moneys for the 
temple though not for the purpose specified. 
However, the villagers- at a general meeting 
accepted the accuracy of plaintiff's accounts 
and passed a resolution that he should be 
paid with interest in three instalments, and 
the whole amount to be payable in default 
of any instalment. The above resolution 
was putin writing in the form of a receipt 
and given to lst plaintiff. Default was 
made in some of the instalments. but casual - 
payments made were accepted by Ist plain- 
tiff and entered in his accounts. First plain- 
tiff sued for the balance due to him without 
meking his undivided brother a party and. 
without even describing himself as manager 
of his family. 


Second appeal from the decree ‘of the 
Subordinate Judge of Palghat in A. S. No. 
333 of 1904, presented against the decree 
of the District Munsif of balaba in O.S. 
No. 141 of 1903. 


Judgment.—the plaintiff has taken 
the preliminary objection ihat an agreement 
was entered into on behalf of the 8rd defen- 
dant (appellant) to settle the affairs of the 
temple and to withdraw the appeal. This is 
denied by the 8rd defendant. 

Affidavits have been put in by both sides, 
but we cannot decide this question on affidavit 
evidence. 


The case must be remitted to the lower 
appellate Court for a finding whether an 
agreement was entered into on behalf of the 
3rd defendant by parties duly authorised by 
him in that behalf, and for good consideration, 
that the appeal against the decree which had 
been obtained by the- plaintiff should be with- 
drawn. o 

Witnesses may be examined and the 
affidavits in reply filed“in this Court’ may be 
received. | 

The fipding should be submitted within 
6 weeks, and 7 days will be allowed for filing 
objections. 

In compliance with the above order, the 
Subordinate Judge submitted the following :— 
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| FINDING. 4 

` The issue that I am directed to try and 
submit my finding on in the above second 
appeal is :— f 

“Whether an agreement was entered into 
on behalf of the 8rd defendant (appellant) 
by parties duly authorized by him in that 
‘behalf and for good consideration that 
the appeal against {he decree which had been, 
obtained by the plaintiffs should be with- 
drawn.” , ; 

Plaintiffs have examined 4 witnésses includ- 
ing the 3rd defendant and his two cousins 
‘and their Karyastan. From their evidence 
it appears that the puja in the Temple in 
Tirunillai gramam to which the parties 
belong was not being performed regularly and 
the Temple had been kept shut up for about 
a month without puja, that there were 
negotiations to set the Temple matters right 
(ride plaintiffs’ 5th witness). 3rd defendant 
is the seniormost member in the family of 
himself and his two consins ; plaintiffs’ wit- 
nesses Nos. 5 and 6 who, though living in three 
separate houses, are joint in their concern 
and carry on banking business here in 
Palghat ond in Coimbatore, the business 
here being looked after by plaintiffs’ 5th 
witness and plaintiffs’ 6th witness, and that 
at Coimbatore by the 8rd defendant. Plaint- 
iffs’ 6th witness, 3rd defendant’s cousin and 
plaintiffs’ Sth witness, their Karyastan, 
depose to a meeting and the execution of the 
memorandum by all the gramakkars in Kanny 
last year (September-October 1906) and 
plaintiffs’ 6th witness deposes that it settled 
the matter now in appeal whose expenses 
are met by his joint family and that the 
memorandum was signed by him. The 
evidence of Mahalinga Pattar, the Karyastan, 
shows that he also signed it among other 
" gromakkars, that, before the date of the 
meeting there was consultation and that 
the meeting had been arranged for. The 
evidence of plaintiffs’ 6th witness is to the 
same effect which is that shortly before 
the date of the said meeting, the 8rd defen- 
dant had sent for gramakkars and hada 
talk with them regarding the future manage- 
ment of gramam affairs in unanimity? Under 


the memo. two new managers appear to have- 


been appointed inoluding plaintiffs’ 5th 
witness who is 3rd defendant’s nephew Rengan 
Pattar, and that since then it fs admitted 


that tho Puja and Utsavam inthe Temple tako 
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place regularly (vide plaintiffs’ 5th and 6th 
witnesses) though plaintiffs’ 5th witness 
would have it that his uncle, plaintiffs’ 6th 
witness, and not himself looks after the 
management which plaintiffs’ 6th witness 
most reluctantly admits, stating, however, 
that the Temple jewels and ‘records which 
were received from former managers were 
delivered to Lakshmanan, a boy of 17, who 
is younger brother of plaintiffs’ 5th witnesses, 
that they are in the possession of the said 
Lakshmanan, that the jewels are being 
placed in the house of plaintiffs’ 5th witnesses 
and are brought from there during Utsavams. 
- It must be observed thatall these witness, 
plaintiffs’ witnesses Nos. 5 to 8, give their evi- 
dence most unwillingly. They attempt to belit- 
tle the significance of the meeting and of the 
memorandum, and 8rd defendant who had 
with him the original memorandum which had 
been given to him by is Karyastan (plaintiffs’ 
8th witness) and who had taken it to 
Madras and have given a copy of it to E. K. 
Govinda Iyer, plaintiffs’ son-in-law, who is 
3rd defendant’s nephew—-sister’s son—getting 
a copy of the receipt passed by gramakkars 
to the former managers; (Exhibit-B referred 
to in plaintiffs’ affidavit) pretended not to 
know whether it was the original itself that 
he had or its copy, Plaintiffs’ 8th witness, the 
Karyastan, says-that he got back the memo- 
randum from the 3rd defendant after his 
return-from Madras and had kept it in his 
house, that his boy took it to a gramam 
meeting ond left it there, which does not 
look credible. It is significant to obserro 
that this Karyastan says that 2 or 8 days 
after the memo. was executed the 8rd defen- 
dant who was absent in Coimbatore came, and 
when told of it he did not consent, and that 
none of its provisions were, carried into 
effect. This does not appear to be true when 
regard is had to the evidence of plaintiffs’ 
dth and 6th witnesses, both of whom admit, 
as already observed, that Puja and Ut- 
savams are being regularly performed since, 
the evidence of plaintiffs’ 6th witness who 
admits thatthe former managers delivered 
over the Temple records and jewels and the 
evidence of plaintiffs’ 5th witness who admits 
that under the direction of the 3rd defendaut 
he wrote to Mr M. R. Sankara Iyer who is 
their Vakil engaged to prosecute the second 
appeal now in question in the High Court, to 
say that the suit-was adjusted here and asked 


ra 
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him not to conduct the appeal and to let the 
witness know the number of the second appeal 
so that a vakalath and compromise petition 
might be sent to him. Thus it appears to me 
that with the view of settling the differences 
among the gramakkars and for the regular 

performance of the Puja and Utsavams which 
were admittedly not being performed, the 
agreement now in question was come to as 
arranged by the 3rd defendant by his cousins 
and Karyastans and that it was for good 
consideration. 

1 must, however, observe that the original 
agreement which appears to be suppressed 
ag shown above does not seemto have been 
stamped. Accordingly the copy produced— 
granting it to be a correct copy—cannot be 
received in evidence. That the memorandum 
is a memorandum of agreement, I do not 
feel any doubt about. It was treated by both 
the parties before the High Court as an agree- 
ment and appears to bean agreement. It 
provides among other things that, as the 
matter of 2nd Appeal in O. S. No. 141 of 1903 
fled by Veeraraghavan Pattar on the file of 
the Palghat Munsif’s Court against the 
Devaswom, has been adjusted between the 
parties, it was settled that petitions, &c., 
are’ to be presented for the appeal being 
dismissed, that deducting what was properly 
realised by Veerarghavan Pattar, for what 
was sold in the name of Ananfakrishna Pattar, 
son of Lakshmana Pattar, for a nominal price 
in execution of the above decree, the balance, 
ifany found due, as also the balance, left 
out of costs incurred up toappeal by Seshan 
Pattar & Co. (8rd defendant and his cousins) 
after deducting Rs. 200 relinquished by them, 
voluntarily shall be paid to them within 
a year with interest at 6 annas per cent. 
per mensem. Thusit will be observed that 
each party gave up something of his rights 
and accepted something less (vide para. 3 of A. 
referred to in plaintiffs’ affidavit) evidently 
with the object of getting the Puja and 
Utsavams inthegrama Temple in which 
all were interested conducted properly. It 
is significant to obgerve that the 4th and 
5th paras. of A. the agreement referred to 
in the plaintiffs affidavit shew that as ashta- 
bandhas had got loose.that the new managers 
were authorized to get them strengthened 
immediately, to get samprokshna or purifica- 
tion ceremony performed to get-repairs made 
to the cars, and also to get new Vahanams 
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(vehicles) made, and it was settled for this 
purpose that loans as found necessary were 
to be taken from T.R. Seshan Pattar Company, 
that the Company was to give the loans 
that the loans were to ‘be returned 


- to the Company with interest at 10 annas ` 


per cent. per mensem, and that for that 
purpose the new managers were to collect 
with great care the grama panom dues that 
were outstanding and that the ceremonies 
that were being performed formerly 
were to be performed regularly and at thè’ 
proper time without any obstruction. This 
agreement being reduced to writing—whether ` 
it is also not a power-of-attorney and does 
not require to be stamped” under art. 48 
(d)—it is unnecessary to consider for the 
purpose ofthis finding and it being’ undis- 
putedly unstamped which is to be regretted 
neither whe copy A nor any secondary 
evidence of the agreement seems to 
be admissible [tide Ramasami Nadan v.' 
Ulaganatha Goundan (1) Thaji Beeb! v. A: 
V. Tirumalatappa Pillai (2)]. So the evi- 
dence adduced cannot be accepted and acted- 
on. Accordingly I find the issue in the nega- 
tive and against the plaintif. - 

The second appeal again coming on’ 
for further hearing, the Court made the 
following 

Order.—Upon the finding of the Sub- 
ordinate Judgethat the compromise agreement 
was reduced to writing, and that the document 
was not stamped, we must accept his finding 
that the 1espondent failed to prove the agree- 
ment upon which he relied. We are not 
prepared to say that- the admissions in the 
appellant’s affidavit relieved the respondent 
from the obligation of proving the agreement 
which he set up. 

The objection taken on behalf of the 
respondent that the appellant ought to have 
made the persons whom he made parties “to 
his appeal to the lower appellate Court parties 
to this appeal must, we think, be upheld. 
We accordingly direct that ‘this appeal stand 
over in order that these persons may be 
brought on the record as respondents. 

Any question of limitation is reserved. 

The case was accordingly reported for hear- 
ing after the addition of those persons as re- 
spondents. 

Mr. P.R. Sundara Atyar, for the Appellant.: 


Cae 
2) 17 M.D. J. 308. 
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` Mr.. L. A. Govindaraghava Atyar, for. the 
Respondent. : 
Judgment.—tThe contentions raised 
on behalf of the appellant weré first that 
the.agreement come to in April 1899 and 
recorded in Exhibits A and B was invalid as 
contravening the rules of Gramajenam, and 
secondly, that the plaintiff’s claim was barred 
by limitation, As regards the firat point, 
under paragraph 19 of the proceedings of the 
Gramajenam of 1893 (Exhibit—I) the power 
of-the Committee to incur debts was restrict- 
ed to the purposes mentioned : in that 
paragraph. ‘This restriction on the powers 
of the Committee does not affect the powers 
of the whole body of members of the 
Gramajenam. As regards paragragh 21 of 
the -proceedings of 1893, the resolution 
recorded in Exhibit—B does not purport to 
cancel or modify any prescribed rule and is 
not inconsistent with any prescribed rule. 
The question is: Are the resolutions contain- 
edin paragraph6 of the proceedings of tbe 
meeting of April 1899 (Exhibit B), and 
the “recaipt’ of the same date (Exhibit A), 
binding on all the members? Paragraph 
12 of Exhibit—I provides that a resolution 
of the members of the Gramajenam at 
a general meeting shall be binding on all 
the: Gramajenam. Exhibit—B is a record 
of a resolption passed at a general meet- 
ing and signed by 25 of the Gramajenam 
who were present at the general meeting. 
Tho Subordinate Judge found (paragraph 17) 
that the meeting was held after notice to 
all the villagers. True, it was not shown 
that the meeting was convened by the Sec- 
retary on & requisition of members as pro- 
vided by resolution 12 of the proceedings 
of 1893, but the. meeting was duly held 
after notice to members, and we are of 
_ opinion that the-resolution passed at that 
meeting was binding’ on all the members, 
and that-it did not contravene any of the 
rules of Gramajenam. 
As regards the question of limitation it was 
~ contended on behalf of the appellant that 
what took place in April 1899 did not give 
the plaintiff an independent cause of action, 
and that, if it did, inasmuch, as the 2nd 


plaintiff was necessary, party and was not 


made a party till September 1903, the claim 

in, -any view, was barred by limitation. 
The general authority to bind all the 

members by a resolution passed at a general 


t 1 


INDIAN CASES. é 4 ad 


meeting, in our opinion, includes an authority 
to make an acknowledgment on their be- 
half and to enter into’ a fresh contract on 
their behalf. Assuming that: an ‘account ` 
stated” cannot, as in. England, be sued -on 
as a fresh contract [see Shankar v. Mukta (3)] 
an account stated, which is signed by the 
defendant or his duly authorized ‘agent gives 
a substantive cause of action—see Amathu 
v. Muthayya (4). The resolution, in our opini- 
on, ig something more than an agreement 
to give time. It is an agreement under 
which the defendants accept the accuracy 
of the accounts and agree to.pay the ‘debt 
in certain instalments with interest, “the 
defendants not being liable to pay interest 
on the original debt. We arb of -opiniom 
that the resolution constitutes a fresh - con- 
tract binding on all’ the members, and that 
if the lst plaintiff was entitled to sue alone, 
the suit was in time. In the view we take 
that that the resolution constituted a fresh 
contract the’ point taken on behalf of.the 
appellant that if the ‘resolution ‘was to be 
regarded as au acknowledgment for the 
purposes of section 19 of the Limitation Act, 
the suit was still out of timé, does not 
arise. As regards the point , whether the 
plaintiff was entitled to sie without mak-- 
ing his brother, the 2nd plaintiff, a party, | 
the Ist plaintiff admitted in { his evidence 
that he and his brother were, undivided, 
that the brother used to help him in his busi- 
ness; and that the amount advanced was 
from their trade funds. The Subordinate ° 
Jadge found that the plaintiff was the mana- 
ger of the joint family (though he is’ not 
go described in the plaint), that the 2nd 
plaintiff acquiesced in the suit being brought 
in the name of the 1st plaintiff alone, and 
that as the fresh contract- was with the 
plaintiff himself, and did not shew that the 
money was due to the family, the plaintiff 
wag entitled to sue alone, and the suit was 
not time-barred. The Subordinate Judge 
relied on the decisions in Ramanuja Chariar 
v. Srinivasa Chariar (5) and * Adatkkal 
Ohetti v. Marimuthu (6.) oO 
In view of the state.of authorities, this 
question is one of some difficulty. -' Subject 
to the question of acquiescence by the 2nd 
` (3) 22 B. 513. : noe ate oak 
(4) 16 M 339. re gk 2 
= 9 ML. J. 108. | 4 -4 
6) 22 M. 326. | > 5 
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plaintiff in the present case, the case of 
Alagappa Ohetii v. Vellian Chetti (7), 
would seem to be a clear authority for 
holding that the 2nd plaintiff was necessary 
party to the suit and that the suit was 
time-barred. ‘This case was followed in 
Angamuthu Pillai v. Kolandavelu Pillai (8), 
where there was no evidence that the un- 
‘divided brother’ acquiesced in the institution 
of the suit.. The same view was taken in 
the recent case of Shamrathi Singh v. Kishan 
Prasad (9), where the authorities were re- 
viewed, and the. view there taken is sup- 
ported by the passsges from Mr. Mayne’s 
book on Hindu Law which are cited in the 
judgment in the Shamrathi Singh v. Kishan 
Prasad (9). The cases of Ramanujah Chartor 
Y. Strinivasa Ohariar (5) and Adatkkalan 
Ohetti v. Marimuthu (6) are authorities the 
other way. We do not think the present case 
` could’ be distinguished from the cases in 
which ‘it has been held that the un- 
divided member, was a necessary party to the 
suit on the ground suggested on behalf 
of the respondent, viz., that though the 
moneys may have.been advanced in the 
first instance out of family funds and on 
behalf of the family, the fresh contract was 
made with the lst plaintiff in his own name 
and for his own benefit. The fresh contract 
was made for the. purpose of discharging 
the original liability, and if the family were 
entitled’ to the benefit of the discharge of 
the original liability, they are entitled to 
the benefit of the payment in discharge of 
the fresh contract. The balance of authority 
appears to be in favour of the view that 
the 2nd plaintiff was a necessary party and 
that the suit is time-barred. We are not 
prepared- to hold that the defect of the 
non-joinder of the 2nd plaintiff is cured by 
the fatt that he acquiesced in the bringing 
of the suit in the name of the lst plain- 
tiff, alone. h 
- The point was taken on behalf of the 
respondent that, in any view, the suit was 
not time-barred as regards the 3rd instal- 
ment, 

Under article 75 of the 2nd * Schedule 
to the Limitation Act time begins to run, 
in the case of an instrument like the one 
in question in the present case, from the 

7) 18 M. 38. 

(9 28 AL 190. < 

N20 A. 811;44A. L. J. 194; A. W. N. (1007) 65. 
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Ist default, unless where the payee waives 
the benefit of_the provision, and then when 


fresh default is made in respect of which 
there is no waiver. 


It appears to be well settled that mere 
abstinence from suing does not amount to 
waiver—see Sethu v. Narayana (10); Gopala 
v. Paramma (11) and Jadıb Ohandra Bakshi 
v. Bhairab (handra Chukerbuéty (12). An ace 
ceptance of an overdue instalment may -be 
evidence of a waiver [see Nagappa v. [smail 
(18), Kashiram v. Pandu (14), Jadab Ohandra 
Bakshi v. Bairab Ohandra Chukerbutty(12)] but 
it is not suggested in the present case that any, 
instalment was paid. All that the plaintiff 
could rely on was the evidence thatin his 
(the plaintiff’s)books he credited the defen- 
dants in connection with this debt with 
certain moneys which the plaintiff had re- 
ceived. Tt is not shewn that the credits 
were in respect of the Ist instalment or 
that the fact of these sums being credited ` 
was communiceted to the defendants. This 
being so, we must hold there was no evi- 
dence of waivér and'that the suit was barred 
by limitation. . 

On this ground the appeal must be allowed ` 
and the suit dismissed with costs through- 
out. : 

Appeal allowed. 


(10) 7 M677. mn 
(11) 7 M. 588. - 

(12) 31C. 297, 

(13) 12M. 192, 

(14) 27 B.1. 





= MADRAS HIGH COURT. 
CIVIL APPEAL AGAINST APPELLATE ORDER No. 62 
or 1908. 
September 16, 1909. A 
Present :—Mr. Justice Munro and Mr. Justice 
7 4 Abdur Rahim. _’ Pp 
VEERA REDDI—2ND PLAINTIFE— 
APPELLANT 
versus 
RAMALINGA MUDELEY awp OTHERS— 
RESPONDENTS. 

Civil Proveduse Code (Act XIV of 1882), s. 235— 
Transfer of Property Act (IF of 1882), 3. 89—Mortgage-- 
decrre—Ezecutton—A pplication Jor sale—No prior 
application for an order absoiute—Grant of appliwation 
—Lim tation E 

- An application for sale of property under a mortgage- 
decreo may be taken to be an application for ~ an: 
order absolutes for salo though tho latter has not 
boen specifically prayed for. 


VoL. 17] 
HA%A BHAYI v. LAKSHMI DOS$ THOPPAIN SAIT. 


Appa Rao v. Krishna Ayyangar, 25 BI. 637, followed. 

An application for salo- is not barred, if made 
within threo years from tho next preceding applica- 
tion, simply because the latter application was also 
for salo and not for an order absolute for sale. 

A førtini the applicationijs not barred when the 
„order for sale was passcdon the next preceding ap- 
plication, though it was subsequently set aside „for 
tho reason that it was irregular for want of previous 
Mi: order making tho dooree absolute. 
` Appeal against the order of the-District 
-Judge of .Chingleput in .A. S. No. 157 of 
1907, presented against the order of-the 
District’ Mounsif ee Chingleput in E. P. No. 
_ 786 of 1906 in O. S. No. 500 of 1897, 

‘Facts „— Plaintif, decreé-holder ina suit 
to’ enforce a mortgage, applied for an order 


for sale of the property. The petition was . 


resisted by: the judgment-debtors on the 
ground ‘that ib was barred as none of the 
preceding execution applications prayed for 
au order ‘for making the decree absolute 
and weré all of them, therefore, ‘null and 
void, The last application (ze. in 1908) 
though only for sale was granted, but the 
order for sale was subsequently set aside 
at the instance `of the judgment-debtors on 
the ' ground that it was illegal-as there was 
no previous order making the decree absolute. 
The District Munsif held that the previous 
applications were’ steps-in-aid of execution 
and were sufficient to save limitation. On 
appeal, the : District . Judge reversed , phe 


` order of the Munsif, holding 


(1), that all the previous Based 
Ze y in execution were null ond void as 
there was no order for a decree 
absolute and an application for sale 
was not tantamount to making the 
decree absolute and 
(2) that as the previous sale was set 
aside it could not. be held that 
there was a grant of an application 
. for execution. 
The plaintiff preferred an appeal to the 
High Court. , 
Messrs. L. A. Govindaragava Atyar. and 5 
Doratsuwmy Aiyar, for the Appellant. 
-Messrs. V., 0. 
| ‘Atyangar, for the Respondents. 
Judgment.—following Appa: Rao, F. 
“Krishna Ayyangar (1), we hold- that the ap- 
plication for sale’ should be taken to be 
an application for an .order absolute for sale. 
It is not, therefore, correct to say that all the 
prior. proceedings in the case were null kng 
(1) 25 M. 587. 


Senin T 


Seshachariar and S. Rama 


d) 


-void. Wo also think that the application i 


of 1908 was granted. Notice was given to de-. 
fendants Nos. 1, 2 and 3 and sale was ordered 
and took place. But on application under 
section 311, Civil Procedure ‘Code, the -sale 
was set cde at the instance of another 


-defendant to whom notice had not. been 


given. This, however, did imot annul the % 
order for sale and things were merely put 
back to the position in which they were 
when order for sale had been ‘granted. Woe, 
therefore, set aside the order|of the Distrid 

Judge and restore that of the District 
Munsif with costs in this and,the lower, ap- 
pellate Court. Ane 


Appeal aallowel. si 


A or 








-MADRAS HIGH CORT. f 
SECOND Cris’ APPEAL NO -178 ÓF 1908." 
September 23,1909, = = <3 ° 
- Present :-Mr. Justice Manro and“ l 
Mr. Justice Abdur “Rahim, “ 
HAVA BHAYI' ‘AND’ ormans—ApPettaivns 
- vérsus` 
LAKSHMI DOSS THOPPAIN SAIT 
~ AND orHurs— RESPONDENTS: k 


i Evidence- Burden of pronf—Executors € de son tort— 


Liability. of persons taking: property of a.debtor after 
his decease— Possession of some property of a deceased 
debtor, ` 


| Where it was found ‘that defendata to took, somo 


_ of the properties of a “deceased. pena who owed 


monoy.to plaintiff: , . tr By 
Held, that that finding was Buffiòient' to, hira on 
déteadants the burden of proving that they did” not 


receive so much of the property of tho deceased as 
would satisfy the plaintiff's debt. | 

Magalwii Garudialy v. Narayana Rangiah, 8 M. 859, 
roferred to. J 

Second appeal against the decree -of the 
District Judge of North Malabar in A. S. 
No, 291 of 1905, presented against the. decree 
of the District Munsif of Capinor in-O. 5. 
No. 226-of 1904. ` 

Facts.—Plaintiff sued: to recover. from 
defendants personally, Rs. 2, 010- 12-0, within. | 


terest due to him by one ; Abdul Rahaman Sait, 


deceased, a trader, on the ground that the pro- 
perty of tko deceased ‘had come into the hands 
of the defendants after Ris death, The Ist de- 
fendant was deceased’s. widow, ‘2nd defendant 
his daughter and 3rd defendant his son-in- ` 
law. It was found by the Munsif that a 
sum of Rs. 200. the value of a gold watch 
and chain, belonging to the deceased, had 


j. 
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come into the posseasion of ‘his son-in-law, 
fhe 8rd defendant, after his death. On 
appeal the District Judge found in substance 
as follows :—“ On the whole I have come 
fo the conclusion that the evidence satis- 
factorily establishes that the deceased Abdul 
Rahaman carried on a fairly large export 
trade in pepper, &o. for 4 years or so, before 
his’ death borrowing on an average about 
Rs. 20,000 a year from plaintiff for purposes 
ofhis trade, tliat after his death all his 
roperty passed to defendants -who have 
failed to produce, deceased’s account books 
for 1901'or to ‘show by any satisfactory 
evidence, oral or documentary, that the assets 
of the deceased-which came to their hands 
were not sufficient to satisfy the plaint debt. 
By intermeddling withthe deceased’s estate 
defendants constituted themselves executors 
de son tort and are liable as such.” 
Defendants preferred a second appeal to 
the High Courts. 
. Mr..J. L. Rosario, for the Appellants. 
Mr. P. R. Stndaram Aiyar and Mr. V. 
Ryru Nambiyar, for the Respondents. 
Judgment.—Against the 2nd defen- 
dant nothing is, shewn except that she is 
living with her husband in a house which 
is said to have belonged to the deceased, a 
. point, however, on which the District Judge 
has recorded np finding. As regards defen- 
dants Nos.1 atid 3 the decree is right, It 
is found that they took possession of some 
of the property of the deceased, and this 
is sufficient to throw upon them the bur- 
den of proving that they did not receive 
so much of the property of the deceased as 
would satisfy the debt, tide Magalurt Garudiah 
v. Narayana Rungiah (1). This burden they 
did not discharge. The lower Court's decree 
against: defendants Nos. 1 and 3 is confirm- 
ed and their appeal dismissed with costs. 
The- personal decree against the 2nd defen- 
dant is set aside with Vakils’ fee paid by 
, her and one-third of the other costs in this 
and the lower appellate Court. 
i i Appeal dismissed. 
- €1) 3 M. 359. 


(s. c. 9 C. L.J. 236.) 

CALCUTTA HIGH COURT. 
SECOND CiviL APPEAL No. 377 or 1906. 
December 18, 1908. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

KEDAR NATH CHOWDHURY— 
PLAINTIFF—APPELLANT 
versus 
JATINDRA CHANDRA ROY AND orners— 


DarenDants—ResPONDENTS. 
© Limitation—Revers:over—Posseasion of last Jemale 
occuper—Not 4» heiress af last male—When tims be. 
gins to run. A 9 
Although the statute of limitation can never begin 
to run against the reversioner in consequence of 


possession or dispossession of a female, so long as . 


she holds asheir of the last male, yet if she holds 
under somo claim of titlo independent of him, her 
possession is hostile to the rightful heir or reversioner 
from tho time it begins. 

Roy Radhakissex y. Nauratan Lal, 6C.L. J. 490 
and Runrhor Dus v. Parbatibhai, 26 I..A.71; 23 
B 728, followed. ot 

Lachhan Kunwar v Manorath Ram, 22 C, 445 (P.O); 
22 I. A. 25, explained. 


- Appeal from the decree of the S$ub-Judge 


of Jessore, dated December 21, 1905, reversing 


that of the Munsif of Maghurah, dated March 
6, 1905. f 

Babu Pramatha Nath Sen, for the Appel- 
lant. j 


Prasad Srvadhikari, for the Respondents. 
Judgment.—tThe circumstances which 
have given rise to this appeal may be briefly 
stated. One Bani Chandra Acharya died, 
according to the plaintiff, in 187], and 
according to the 


the year 1876. Their mother Rammoni, 
according to the present appellants, died on 
the 38rd of April 1892, but according to the 
respondents, died sometime in 1889. The 
plaintiff. ag  reversionary heir of Bani 
Chandra commenced this action on the 31st 
March 1904 to recover possession of the 
disputed property which was admittedly a 
part of his estate. i 

In the Court of first instance, the plaintiff 
was met by various defences, 
which the most important was the plea of 
limitation. The learned Munsif found that 
Rammoni died, as alleged by the plaintiff, 
on the 3rd April 1902, that article 141 of 
the Limitation Act was applicable to the 
case and that consequently the claim was 
not barred by limitation, 


defendants, in 1864. He. 
had a brother Radhamohan who died about 3 


amongst 


Babus Mahendra Nath Roy and Krishna 
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Upon appeal, the learned Subordinate 
Judge held that article 141 was not appli- 
cable at all and that the case was governed 
by the decision of their Lordships of the 
Judicial Committee in the case of Lachhan 
Kunwar v..Manorath Ram (1). He found in 
substance that Radhamohan executed a Will 
by which he left his properties to his mother 
Rammoni who held not only the share of 
Radhamohan but also that of Bani Chandra 
under the Will;in other words, Rammoni 
held the disputed property not as the heir 
of Bani but as absolute owner by virtue 
of the Will of Radhamohan. In this view of 
the matter, the Subordinate Judge held 
that’ the plaintiff had no title to the 
property, because. his title had been extingu- 
ished by adverse possession for the statu- 
tory period on the part of the mother of 
Bani. 

- The plaintiff has now appealed to this 
Court andon his ‘beha:fit has been argued 
that thë learned Subordinate Judge has 
taken . an“ entirely erroneous view of the 
effect of the decision of the Judicial Oommittee 
in -Lachhan Kunwar v. Manorath Ram (1). 
In our opinion this contention is well 
founded and it has not been serfously 
contested by the learned Vakil for the 
respondents. The éffect of the decision of 
the Judicial Committee in Lachhan Kunwar 
v. Manorath Ram (1), was fully discussed 
by this Court in the case of koy Radhakissen 
v. Nauratan Imll (2), in which it was pointed 
out that the facts which gave rise to that 
litigation were of a peculiar character, 
and all thatthe Judicial Committee intended 
to lay down was that although the statute of 
limitation can never begin ta run against 
the reversioner in consequence of possession,or 
dispossession of a female, so long as she holds 
as heir of the last male, if she holds under 
some claim of title independent of him, her 
possession is hostile to ‘the rightful heir or 
reversioner from the time it begins. That 
this is ro is obvious from an examination 
of the later decision of the Judicial Com- 
mittee in Runchor Das Vandravandas v. 
Parbatibhai (2). Now in the present case it 
is quite clear that when Bani Chandra 
died, whether ‘he died in 1864. 08 1871, 
Rammoni became entitled to his eshare of 

(1) 22 O. 445; 22 I. A. on 

EA 6C. LJ. ‘490 at p : 

3) 261. A. 71; 28B. vet, "30. W.N. G21. 


the property. At that time and for many 

years afterwards, Rammoni and her som 
Radhamohan lived as members of a joint 

family and there does not appear to be 
any solid foundation for the suggestion that- 
Rammoni might have been excluded from 
possession by her son Radhamohan whọ 
held and intended to hold possession of 

Bani’s share adversely to his mother Ram- . 
moni. Even if it was proved that possession: 
was with Radhamohan, as he constituted a 
joint family with his mother, such possession, 

must, upon well-established principles, be 
treated in the first instance as rightful 

possession of joint property by: a co-owner. 

If, therefore, there was no adverse possession 

on the part of Radhamohan atb. the time. 
when Bani died, it is difficult to appreciate 
how the possession of Rammoni became 
adverse when Radhamohan himself died. 

Even if.it be assumed,’ therefore, that Ram- 
moni came into actual possession of the 
property upon the death of Radhamohan; 
her possession must be attributed to her 
character as heiress of her son Bani’ Chandra. 

It is clear, therefore,’ that,-as.against the 
plaintiff reversioner,’ limitation began to 

ram from the death of Rammoni. The Gouré 
of appeal below,, ‘however, hás nöt- ‘decided 
when she died, and as “already stated, 

upon this point, the parties are at variance, | 
The plaintiff alleged that Rammoni died on. 
the 22nd Chaitra 1298, whereas according. 
to the ‘defendants she died sometime ‘in 
1296. It is necessary, therefore, to send 
back the case to the Subordinate Judge in 
order that the question of limitation may 
be decided under article 14] of the 
Limitation Act, with reference to the 
point of time when Rammoni died. 

It has been suggested by the learned Vakil 
for the respondents that if the case ig to be 
remitted liberty ought to be reserved to them 
to argue other questions which were taken in 
the grounds of appeal” before the lower 
appellate Court. He specified two such ques- 
tions, namely, first, the question of surrender 
of the interest of Rammoni in favour of 
Redhamohan and secondly, the question of 
the legal necessity for thé alienation which 
is the foundation of the title of the present 
respondents. It is to be observed, however, - 
that although these points appear to have been 
taken in the memorandum of ,appeal, it is 
manifest that they were nat pressed before - 
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the Court, as the learned Subordinate Judge- 
expressly states that the only point urged 
before him was the qaestion of limitation. 
We do not think it would be right for us 
at’ this stage to allow the respondents to 
te-open questions which. were not pressed 
before the Subordinate Judge at the time 
of the first hearing of the appeal. 

:The result, therefore, is that this appeal 
must “be allowed, the decision of the 
Subordinate Judge set aside and the case 
sent back to him to be tried with reference 
to the one point mentioned in this judgment. 

- Costs of this appeal will abide the result. 

Apppeal aliowed ; case remanded. 





(s. 0. 9 ©. L. J. 289.) 
us CALCUTTA HIGH COURT. 
Miscettaxsous CIVIL Appnan No. 327 or 1906, 
February 17, 1908. 
Drink: :—Mr. Justice Brott and = Justice 
Coxe. 
DURGA DASS NARAIN AND ornsrs— 
a Orie aE Denn APPALLANTA 
~ versus 
UMATUL HOSEIN BEGAM AND OTHERS— 
DECRRE-HOLDERS— R ASPONDENTS. 
-Oivil Procedure Oode (Act XIV of 1882), 8%. 223, 
228-—Court ‘to which decree 18 sent for execution— _ 
Oertificate—Attachment of property—Decree sent back 
a second time—<dAttachment docs not come to end, 
- The Court to which a decree is sent for execution 
must, on the termination of proceedings in that 
Conrt, certify to the Court which passed the docreo 
the result of those proceedings, and after such cer- 
tificate it is necessary that in order that tho decroo- 
holder may subsequently proceed to execute tho 
decree, he should make au application to the Court 
which passed tho decree so that the decree may 
again be sent back for execution to the other Oourt; 
but when anapplcation for oxecution has been sent 
back a second time tothe same Court for execution 
against the same property, the attachment of that 
property, which was made in the proceedings in exe- 
cution in that Court, does not of necessity come to an 
end when that case was struck off. -Tho same offect 
should follow inthe course of the execution proceed- 
ings taken in the Oourt to which the decree had beon 
sent, under section 228, Civil Procedure Code, 1882, 
as would have followed if the proceedings had been 
taken in the Court which passed the decree, and the 
same principles should apply. 
Puddsmonce Dossee, v. Roy Muthoora Nath, 
W. R. 188; 12 B. L. R. 411 and Bank of Upper hiar v. 
Shev Prasad, 19 A. 482, referred to. 

Appeal from the order of the Sub- Judge 
of Patna dated July 30, 1903. 

Babus Umakali:Mukerji and Jnanendra Nath 


‘Bose, for the Appellants, 


UMATUL HOSEIN BEGAN. 


CASES. . [1909 


Moulvi 3 ahommed Yusuf and Babu Makhun 
Lal, for the Respondents. 

Judgment.—tThe present appeal is 
directed against an order of the Subordinate 
Judga of Patna directing that the decree 
obtained in his Court against. the father of 
the appellants should be sent to the 
District Judge of Gaya for exeeution in 
order that the decree might be executed by 
the sale of certain property which had been 
attached by the District Judge of Gaya in 
proceedings taken previously in execution of 
the same decree in his Court. The execu- 
tion case had been struck off for default by 
the Judge of Gaya after the property had 
been : attached and the decrec had been 
returned to the Snbordinate Judge -of 
Patna. 

It appears that the present respondent 
brought a suit against the father of the 
present appellants and obtained a decree 
on the 17th February 1904, for Rs. 8,699-5-0 
in the Court of the Subordinate. Judge of 
Patna. Afterwards the decree-holder applied 
for execution of the decree by attachment 
and sale of the property belonging to the 
judgment-debtors in the District of Gaya ~- 
and putin an application under section 233 
of the Code of Civil Procedure praying 
that the decree might be sent for exe- 
cution to the- Gaya Court. In consequ- 
ence the Subordinate Judge of Patna drew 
up the necessary proceeding and in De- 
cember, 1904, sent the decree to the District 
Judge of Gayafor execution, On the 24th 
December 1904, the decree-holder applied 
for execution of the decree by attachment 
and sale of certain immovable properties 
of the judgment-debtor situated within the 
District of Gaya. The properties: were 
attached on the 20th January, 1905 and on 
the 13th February, 1905, the sale proclama- 
tion was ordered to be issued and it was 
duly served on the 18th March, 1905. On 
the 3lst March, 1905, the present appel- 
lants, one of whom was minor, applied under 
the provisions of section 278 of the Civil 
Procedure Code to have their shures ine 
the ancestral properties released from 
attachment. It must be noted that the ` 
appellants with the original judgment- 
debtor were members of œ joint Hindu 
-family governed by the Afitakshara law. 
Their application was, however, struck off ` 
for default on -the 26th May 1905. Subse- 


~ for and on hig 
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juently their father, the original judgment- 
debtor, paid in Jaly, Augast and September 
in three instalments, the sum of Rs. 1,300 
in satisfaction of thedecree and in October, 
1905, he died. The sale of the attached 
properties appears to have been stayed in 
consequence of the payment of these sums 
in satisfaction of the decree, the attachment 
remaining subsisting. The case was fixed 
for hearing on the lst November in the 
Court of the District Judge of ~ Gaya and 
on that date intimation was given to the 
Court that the judgment-debtor had died. 
On the 2nd November the’ pleader for 
the decree holder appears to have been sent 
representing that he had 
received no instructions from his client, the 
case was struck off. Afterwards the District 
Judge of Gaya returned the decreo to the 
Subordinate Judge of Patna with a certifi- 
cate stating to what extent the decree had 
been executed and how far it remained 
unexecuted. 

On the 9th December 1905, the present 
respondent put in an application before 
the Subordinate Judge of Patna praying 
that as the proceedings in execution in the 
Gaya Court had failed owing to the death 
of the judgment-debtor, the decree might 
be sent tothe District Judge of Gaya with 
a certificate to enable her to realise the 
balance of the decretal amount through that 
Court> An 
“present appellants who-had been substituted 
on the record as legal representatives of 
the original judgment-debtor, on the ground 
that the Gaya Court was the proper Court 
in which. the application ought to have 
been made and that the Patna Court had 
no jurisdiction to entertain, it. The Subordi- 
nate-Judge of Patna, however, held that 
as the District. Judge of.Gaya had sent 
the decree back to his Court under section 
223 of the Civil Procedure Code, his Court 
being the Court which passed the decree 
.had power to decide whether the decree- 
holder could execute the decree against the 
legal representatives of the © judgment- 
debtor. Further he held that as the property 
of the judgment-debtor, had been already 
attached by the Court of the District 
Judge of Gaya and as there had been an 
order for its sale, the decree-holder was 
entitled under 
property in execution against the sons, the 


"224 and 228. 


‘respondent to execute the 
objection was taken by the. 


the law to follow that. 
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present appellants, andi in support of this 
view he relied on the case of The ee 
Zamindar v. Tiruvengada (1). 

He accordingly directed that ithe adie 
should be sent- back to the District Pudge 
of Gaya for execution. 


It is against this order that the present 
appeal has been preferred. 


The contention which has been advanced 
in. ‘support of the appeal i is that having due- 
regard to the provisions of sections 223, 
of the Civil Procedure Code, 
after the decree had been sent to the 
District Judge of Gaya for execution, the 
Subordinate Judge of Patna had no seisin 
over the proceedings in execution, but the 
District Judge of Gaya alone had seisin 
over those proceedings and, that when the 
District Judge of Gaya on the 2nd November, 
1905, struck off the execution casé and 
under section 223 certified the fact and the 
result of the proceedings in execution of his 
Court to the Court of the Subordinate 
Judge of Patna, he became functus oficio 
and that the attachment of the property 
which had been made. in -March 1905, 
ceased to subsist. Thereafter on an application 
by the present respondent, the Subordinate 
Judge of Patna was not competent to revive 
the proceedings so as to enable the 
. decree’ by sale 
of the property which had been attached - 
by the Court of the District Judge of Gaya. 

The learned Vakil who appears in support 
of the appeal admits that if the proceedings - 
in execution had been taken in. the Court 
of the Subordinate Judge of -Patna the 
effect of the dismissal or striking off of ‘the. 
proceedings would not have been to remove 
the attachment already existing on the pro- 
perty. That this is so is clear from a decision 


` of. this Court in the case.of Puddomones 


Dassee v. Roy Muthoora Nath Chowdhry (2), 
and from a decision of the Allahabad High 
Court in-the case of Bank’ of Upper India 
v. Sheo Prasad (8). The learned Vakil, 
however, argues that as the proceedings 
in execution were taken in the Gaya Court 
and as that Court - after. ‘striking off thé 
case had returned the proceedings to the 
Sub-Judge of Patna with a certificate under 

(1) 7 M. 339. - 

2) 20 W.,R.`133; 12 B. L. R. 411. 

(3) 19 A. 482. - 
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section 223 of the Code of Civil Procedure, 
the Gaya Court: then became functus oficio 
and all the procoedings in that Court 
inélnding the attachment came to an end. 
WA are not prepared to accept this con- 
tention. No doubt, under the law the Court 
to which a decree is sent for execution 
must, on the termination of the proceedings 
‘in that Court, certify to the- Gourt which 
passed the decree the result. of those 
proceedings, and after such a certificate it 
ig necessary that in order that the. decree- 
holder may subsequently proceed to 
execute the decree he, should make an 
application to the Court which passed the 
decree 80 that the decree may again be 
sent back for execution to the other Court; 
but we do not think that it was the 
intention of the legislature or that it follows 
from this procedure that when an application 


for execution has been sent back a second, ` 


time to the same Court for execution 
against the same property, it must.be held 
that the attachment of that property 
which was made in the proceedings in 
execution in that Court of necessity came 
to-an end when that case was struck off. 
In. our opinion the same effect should 
follow in the course of the proceedings 
taken in execntion in the Court to which 
the decree had been sent, under section. 228, 
Code of Civil Procedure, as would have 
followéd if. the proceedings had been taken 
in the Court which passed the decree and 
the same principles should apply. j 

We think, therefore, that the view which 
the Snbordinate Judge has taken is correct 
and that the attachment must be held to 
have subsisted in the “Court of the District 
Judge of Gaya even though the District 
Judge ‘on the representation of the pleader 
for the, decree-holder that he had no instruc- 
tions, dismissed the „proceedings on the 
2nd November, 1905, and sent back the 
decree, with his certificate to the Subor- 
dinate Judge of Patna. 

: The application to the Patna Court was 
made’ on the 9th December, 1905, that is 
to say just about a month after the date 
of dismissal of the proceedings in the Gaya 
Court,. and there is nothing to show that 
the degree- holder was not diligent in. prose-- 
cating the proceedings in execution. We, 
therefore, think the .greunds which have’ 
been urged in” support of the appeal fail 
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and the’ appeal must be dismifked with 
costs, the hearing-fee being assessed at five 
gold mohurs. =a À 

The learned Vakil for the appellant 
admits that even if we had not taken 
this view, then on the authority of the 
decision of the Full Bench in the case of 
Amar Ohandra Kundu v. Sebak Chand 
Ohowdhury (4), it would have been necessary 
for us to send the case back to the Subordi- 
nate Judge of Patna in .order that he 
might send the decree for execution to the 
District Judge of Gaya in order that that 
officer might determine how far the properties 
of the sons as legal representatives of their 
deceased father were liable to sale in satis- 
faction of their father’s debt. 

Appeal dismissed. 

(4) 34 C. 642 ; 11 C. W. N. 593; 5 C. L. J. 491 Ai 

M. L. T. 297 (F. B.) 





(s. c. 9 C. L. J. 267.) 
CALCUTTA HIGH COURT. 
ORIMILAL APPRAL No. 649 oF 1908. 

January 18, 1909. 
Present :—Mr. Jastice Holmwood and 
Mr. Justice Ryves. 
BASIRUDDIN AHMED— APPELLANT 
versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLY of 1860), 8. 408—Criminal 
breach of trust hy servant—E.nv ese trust—Oriminat 
Procedure Code (Act V of 1898 , s 240 Several 
charges of embeszlement—Conviction of thi ee— With 
drawal of: ther. 

When a person accepts & salary for the purpose 
of collecting money and accounting for the same 
and giving receipts to the payers, he accepts an ex- 
press trust. 

In this caso the accused was charged in respect 
of ten receipts, but the Judge tried three of the 
charges. The High Court affirmed the conviction and 
sentence, but directed that no further proceedings be 
takenin respect of the other charges. 

Appeal against the conviction and sentence 
by the Sessions Judge of Mymensing, dated 
July 25, 1908. 

Mr. K. N. Ohowdhuri and Babu Jatindra 


Nath Lahiri, for the Appellant. 


Babu Srish Ohandra Chowdhury, Assistant 
Government Pleader, for the Crown. 

Judgment. —This is an appeal from 
a conviction under section 408 of the Indian 
Penal Code and 9 sentence of two. years’ 
rigorous imprisonment passed by the Ses- 
sions Judge upon the unanjmous finding of 
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the jury that the accused Basiruddin Ahmed 
Sheik was guilty in regard to all the ten 
recéipts upon which he had been charged. 
There appear to have been certain other 
charges amounting altogether tothe sum of 
Rs. 46-11; but the learned Judge very pro- 
` perly only tried three of the charges and 
reserved theothers. The amount, therefore, 
for which the accused was tried in this 
case was approximately Rs. 5-10. We can 
find no misdirection in the charge of the 
learned Judge to the jury. 

It is urged before us that the use of the 

expression “ implied contract ” ig erroneous. 
Possibly, it is not a happy expression. But 
the expression which the Judge should have 
used would have been a far stronger one’ 
and would have gone far more against the 
accused person, for it appears to us that 
when a person accepts a salary for the 
purpose of collecting money and account- 
ing for the same and giving receipts to the 
payers, he accepts an “ express trust. ” What 
the jury had to find was whether there 
was a breach of trust with respect to the 
sums and we are unable to find any mis- 
direction as to that matter, 
: Another point as regards the charge is 
that the prosecution says that the accused 
deviated from the practice in several ways 
and that he actually realised sums of annas 
nine (9) in each case on behalf of tho 
Committee and did not credit them and 
the circumstances were such that he had no 
intention of crediting them at a later 
date. We find that thisis not the learned 
Judge’s own statement to the jury. He 
says what the prosecution says and he_ 
leaves it to the jury to decide whether the 
circumstances were such that fraudulent in- 
tention was to be inferred. The jury 
evidently did infer fraudulent intention and 
we are unable to see on the evidence how 
they could possibly come to any other con- 
clusion. 5 ; 

The only other point to be considered ig 
the question of the sentence; and asin all 
sthese embezzlement cases the danger of re- 
ducing a sentence on a small item which 
has been tried first when there are other 
items to follow it, is that it would only 
result in further harassing‘ the accused per- 


son in renewed trials, so it seems to us that- 


the sentence of two years’ rigorous impri- 
sonment which has been awarded by the 
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Sessions Judge in this case is sufficient 
punishment for all that the accused is shown 
to have done in each case now before us 
and we should be rather inclined to direct 
under section 240 of the Criminal . Procedure 
Code, that no further proceedings be taken 
than that the present sentence should be 
reduced and the case tried in driblets. _ 

We, therefore, direct that this appeal be 
dismissed and the conviction and sentence 
be upheld with the proviso that no fur- 
ther proceedings be tuken in the Criminal 
Court against this man as regards the sums 
said to have been embezzled in: his office as 
mohurir to the Jamalpur Cattle Committee. 

As the accused person is on bail, he must 
surrender to the District Magistrate and 
serve out the rest of his sentence. 

Appeal dismissed. 





(8. 0. 9 C. L. J. 265; 130, W.N. 235.) 
CALCUTTA HIGH COURT. 
SEGOND Crvm Apprat No. 1599 or 1908. 

July 8, 1908. | 
Present :—Mr. Justice Stephen and 
Mr. Justice Holmwood. 
HAIDER ALI SIKDAR—Ptarytire— 
APPELLANT j 
versus i 
SECRETARY or STATE AND OTHERS— 
DEFENDANTS— RESPONDENTE. 

Cillector, power of —Cmieted se‘tlemsxt —Inter er- 
ence with Settle nent Oficer -Noabad taluq — Tem porary 
settlement holder— Right to fresh settlement—Qbdlign- 
tion of Goverment to include lands avcording t! daga 
of former survey. i f 

In Noabad tuluks the Collector has no power in 
subsequent years during the pendency of a completed 
settlement to interfsre with the arrangement of the 
Settlement Officer. A 

Himmat Singh v Collector of Bijnour, (1867) 2 Agra 
H. O.R 258,follosred. 7 
` A temporary scttlement-holder especially an in- 


termediate -holder for 10 years is not -entitled toa 


settlement of the same area at the same rate, though 
he may have a preferential right to the fresh settle- 
ment the Government makes at the expiry of the old 
settlement. : 
: There is no legal obligation on Government to 
include any lands in a Noabad talukdar’s tenure 
according to the boundaries oP? dags of any former 
survey. 

Prosunno Coomar Ry v. Secretary of State, 26 C. 792; 
80 W.N. 696, followed. P ; 

Appeal from the decree of B. K. Mallick, 
Esquire, District Judge of Chittagong, dated 
June 30, 1906, affirming that of' Baba Pro- 
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motho Nath Chatterji, Sub Judge of that 
place, dated September 22, 1505. 
Mr. Oaspersz, Moulvis Serajul [slam and 


Souyhat Als, for the Appellant. 


Mr. S. P..Sinha, Advocate-General, Moulvi 
Syed Shamsul Huda and Babu Dhirendra Lal 
Kasigir, for the other Respondents and Babu 
Ram Oharan, Mitter, Senior Government Plea- 


: der, forthe’ Secretary of State. 


- costs. 


Judgment.—tThis is a second appeal 
from the judgment and decree of the Dis- 
trict Judge of Chittagong upholding 
the decision of the Subordinate Judge 
and dismissing the plaintiff’s suit with 
The facts of the case are 
sufficiently set out in the judgment of the 
lower appellate Court but may be briefly 


> summarised as follows:—There was a. No- 


abad Taluk known as Taluk Bibi Sparkes 
which was settled for a term of 30 years 
in 1836 with two persons named Kalu and 
Kamar Ali: It then consisted of 103 drones, 
8 kamis and 12 gundas of land with a rental 
or revenue of Rs. 174-0-2. In the_rub- 
kari of 1836 a small Taluk of 4 or 5 
bighas known as Taraf Bibi Isfag is ‘re- 
ferred to as measured and settled with other 
properties in 1150 M. E., 1162 M. E., and 


| 1182 M. B., that is in 1788, 1800, and 1820. 


-- tended that 


There is, however, nothing to show that this 
was the same taluk and it: has not been con- 
it is. The case is in this 
respect on all fours with the Ramoo case, 
Prosunno Coomar Roy v. The Secretary of 
State for India in Ooungil (1), as well as 
in every other respect as we shall pre- 
gently show. In 1881 u survey officer, Mr. 
Fasson, measared the Taluk and found. 13 
bigahs odd in excess and this was made 
into a separate taluk called the Gunjais 
taluk and settled with one Fazar Ali for 
17 years. The.30 years’ settlement of 
Talok Bibi Sparkes was extended to 50 
years, early in the tenancy and must have 
subsequently been settled for another 10 
years as it appears in the record to expire 
in 1196. Upon a survey made as far as 
the taluk now in dispute and tbe Gunjais 
taluk are concerned, in the year 1891 it 
was found that- 5% drones’ odd appertained 
to Taluk Bibi. Sparkes, Gunjais had be- 
come 26 drones odd and the rest was, as 
would appear from fhe note in the record- 
of-rights of 1895, comprised in uncultivated 
(1) 26.0, 792; 8 O. W. N. 695, , 
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hills.- This is, however, ‘disputed and we 
shall have to deal with this dispute later’ 
on. Be that as it may, the finding of fact 
by the lower appellate Court is that Taluk 
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Bibi Sparkes was re-settled fora term of ` ~ 


30 years with area 54 drones odd and rental 
Rs. 405-14-0 with the talukdars Abdul! 
Ali Serang, Amir Hossein and Sarat Chandra 
Chowdhury on the 27th. February 1895. 
Tt does not appear that they were in any way- 
the successors in title of Kalloo and Kamar-Ali, 


the 50 years settlement-holders and they ~~ 


are desoribed in the list of tenants in tho 


settlement record as-having a temporary $ 


intermediate right. They must presumably, 
therefore, have been the persons with whom 


the intermediate temporary settlement for- 


ten years was made. 


old taluk of 103 drones odd with revenue 
Rs. 174 odd by.-a deed of sale dated- 


béen made in February 1895 and the final 


_record-of-rights published in April 1895; 


it is one of the questions in the case whether 
the taluk of 108 drones any longer existed: 
The other one-third of the taluks was 


parchased at a Civil Court auction sale by, `- 


the plaintiff in 1900 and this is clearly 
described as one-third of the taluk of 54 
drones odd at a rental of ‘Rs. 465 odd. 
Plaintiff says he was dispossessed in August ' 
1896 by the defendants Nos. 2 to 10 who 


Abdul Ali and Amir- - 
Hossein sold these two-third share in the ` 


The re-settlement having `’ 


instigated the other defendents the tenants not - 


to pay rent to him. The learned Sub-Judge in 
the firat Court dismissed the plaintiff’s suit on 
the sole ground that he had been unable to- 
identify the lands os ‘part of the 
taluk of 103 drones odd. Had - this still’ 
been the only ground for dismissing this 
case, we might have been disposed to remand- 
it as it is clear that on the plaintiff’s- 
petition to the Collector an Amin was de- 
puted in 1899 who found pro-tanio-in the 
plaintiff's 
tiff’s own laches this investigation was- 
infructnous and he himself objected to the 


Amin’s report. We find the Collector rejected : 


the application in.1901 without assigning any- 
reasons and this is what the plaintiff 
alleges is his cause of action. 
ever, refer to thecase of Himmut Singh v. 
-Collector of Bijnour (2), where it was held 
that the Collector has no power : in subsequent 


Pa An OK 


original ~ 


te 


favour—although by- the- plain- '- i 


“We may, how- ” 
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years during the pendency of a completed ` 


- ‘settlement to interfere with the arrangement 


- of the Settlement Officer. This may have been 


an adequate ground for the Collector staying 


- his hand. But the learned Judge in appeal 


has fonnd. against the plaintiff on the fur- 
ther. grounds of the finality of the ‘settle- 
ment of 1895, limitation by 12 years, 6 
years and 1 year and estoppel. Wo need 
not consider the 1 year’s limitation nor the 
estoppel. Both the lower. Courts have 
looked exclusively at the record-of-rights and 
not at the fact of settlement under 
the Regulations. We agree with the Sub- 
ordinate Judge that this is not a suit to 
set aside any proceedings under the record- 
of-rights and though the - presence of the 
plaintiff's predecessor’s agent may be evi- 
dence that his predecessor had notice of the 


.re-settlement, it. does not operate as an 


estoppel on the plaintiff. , The question of 
6 years’ limitation is involved in the vali- 
dity of the settlement of 1895. If this case 
falls within the.law as laid down in. Pro- 
sunno Qoomar Roy v. The Secretary of State for 
India (1), the Rammo case already referred 
to, as we think it does, the suit is barred by 
six years’ limitation, on the authority `of 
that ruling, but the point is immaterial as, 


“if there was a vaild resettlement of Taluk 


Bibi Sparkes in 1895 on the basis of a 
reduced area and.an increased rent, the 
plaintiff has no cause of action. The three 3 
findings of-fact that we find preclude us 
from interfering in second appeal are: 1° 
That the ré-settlement for” 30 years was 
made with an aren of 54 drones odd: 2. 
That the plaintiff has not been able to 
identify - the land in dispute with any. 


. part of Taluk Bibi Sparkes: 8. That as. 


a matter of fact none of the lands in dispute 
have formed any part of Taluk Bibi Sparkes 
since at least 188] and that they have been in 
the adverse Possession of defendants Nos. 2 
to 10. Asregards the first point the entry“ 
in the column of the record-of-rights that 
the’ tenure was under the temporary settle- 
ment for 30 years from the Ist of Byask 
1303 to the 30th Cheyt 1831 is conclusive 
evidence that the settlement was made duly 


` under the Regulation. _ The plaintiff’s learned 


counsel, however, impugns this on the basis 
of the . Settlement Officer’s note that the 


. talukdar was not present at the settlement 


and that the Regulation provides that the 
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talukdars and other persons interested must 
have due notice and that they are entitled 
as of right in Noabad taluk to have re. 
settlement made with- them. f There are 
many answers to these contentions but the 
most conclusive are thatthe talukdurs had 
notice and-that their agent is found as a 
fact to have been present watching the pro- 
ceedings throughout. The survey began in 
1889. Tt was completed so far as the lands 
in dispute in- this case are concerned in’ 
1891. The record-of-rights was then drawn 
up and must have been published xcecording 
to law.. It is only at the time of passing 
final orders on the 27th February 1895 that 
the talukdar does not appear. This!does not in 
any way infringe the Regulation or make the 
settlement other than a good settlement. The 
second conclusive answer to the objection is 
that a temporary settlement-holder’ especially 
an intermediate holder for ten years is not 
entitled to settlement of the same area at 
the same rate though he may have a pre- 
ferential right ‘to the fresh settlement the 
Government makes at the expiry’ of the old 
settlement. -In this case ‘the area- had gone 
into other estates rightly or wrongly and | 
plaintiff had throe years to sne;if he had 
any objection to the settlement jitself. It - 
does .not appear that there was jany Civil 
Court proceeding at any time. Plaintiff- made 
a speculative purchase from Abdul Ali and 
Ahmed: Hossain of a taluk which had not 
been settled with them and in| the case 
of Sarat Chandra he bought 4rd of the existing” 
taluk as settled in 1695 with his eyes open. It 


_ is here that the incidental question comes in as” 


to plaintiff’s application to withdraw, with per. ` 
mission to bring a fresh suit. It appears 
that some of the parties with whom Govern- 
ment has settled some of the lands claimed 
as part of the old taluk, are not parties to’ 
this suit and the Secretary of State cannot 
be asked to restore what has been given ` 
on a good title to other persons | who are ` 
not before us. The same prayer was made. 
in the lower appellate Court and iwas, we- 
think, very properly rejected. On the first 
finding of fact, therefore, we hold that the 
settlement of 1895 was a good settlement 
and catinot now be impugned. The plaintiff 
Has, therefore, no cause of action, As regarda i 
the identity of the lands and “ the -adverse | 
possession of defepdants Nos. 2 to! 10 both’ 
these points are matters of fact and the facta 
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found by the lower appellate Court clearly 
conélude the appellant. ‘It does not appear 
what the facts are as to defendants Nos. 
8 and 5 to 10 who did not contest the snit; 
but as regards defendants Nos. 2 and 4 
‘who, we may take it, represent defendants 
Nos. 2 to 10 the findings are that they 
have established their adverse possession at 
least since 1881, Their case is that in 1878 
, their predecessor executed a kabultyat in 
favour of plaintiffs , predecessor Fazar Ali 
for 30 drones of land. This kabuliyat admit- 
tedly covered the lands in snit but it is 
denied that they were in Taluk Bibi Sparkes. 
In 1878 they were declared to belong 
“to “taluk Gunjais or to the khas property 
‘of Government. So far as they were under- 
tenure-holders in Gunjais taluk they could 
not claim adverse possession against the 
plaintiff who purchased Gunjais taluk but 
they are at liberty to show and do show 
according to the findings of both Courts 
that the lands in dispute are not identified 
with any portion of the original Taluk Bibi 
Sparkes. As regards the other lands ex- 
cluding the 18 drones of Gunjais taluk 
created in 1881 the learned Judge clearly finds 
- thet they claimed these as encroachment 
on Government kkas lands and that they were 
never any part of Taluk Bibi Sparkes. Of 
‘course, if the plaintiff were able to show 
that they were part of the old taluk ‘the 
plea of adverse possession would go; but 
‘the further finding that he is unable to do 
so makes it impossible for us to 
in second appeal. Finally with regard to 
the contention of learned counsel that the 
kabuliyat of 1886 gives the settlement-hol- 
ders hereditary and transferable rights and 
that the case of Prosunno Coomar Roy v. 
- The Secretary of State for India (1), (the 
Eamvo case) is distinguishable: because in 
that case the Settlement Officer's proceed- 
ings were declared ultra vires, we may 
indicate that we cannot give any force to 
the allegations of the original settlement- 
holders in face of the settlement rubkari 
which is entirely in order and in no way 
ultra vires. The principles laid down in the 
Ramoo case, therefore, apply with greater force 
to this case. In this the kabuliyat given by 
Moulvis Kalu and Kamar Ali cannot in ang 
way help the temporary settlement-hold- 
ers Abdul Ali, Ahmad Hossain and Sarat 
Chandra Ohowdhury or their successor the 
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plaintiff. Applying- 
Ramoo case, we agree with the learned Judge 
that there is no legal obligation on Govern- 
ment to include any lands in a Noabad 
talukdar’s tenure according to boundaries or 
dags of any former survey though we do 
not find this expressly enunciated in- the 
judgment im that case. To hold otherwise 
would be to hold that - what purported to 
be a temporary settlement was in reality a 
permanent one. On all the above grounds we 
are of opinion that this appeal- must -be 
dismissed with costs to-the Secretary of State 
and separate cost (one set) to the other 
respondents who appeared. 


Appeal dismissed. 





(s. 6. 9 C. L. J. 210.) 5 
“CALCUTTA HIGH COURT. 
Crviz RULE Nos. 2661 anp 2690 oF 1908. 
January 12, 1909. 
Present :—My. Justice Doss and Mr. Justice 
Richardson. 
INDRA CHAND BOTHRA AND OTHERS— 
PuTIrioNERS 
versus 
GHANESHYAM MISSIR ‘snp OTHERS— 
Opposita PARTY _ 
© AND 
RAJA BEJOY SING DUDHURIA— 
’ PETITIONERS 
Versus 
GHANESHYAM MISSIR AND OTHERS — 


OPPOSITE Party, 

Civil Procedure Oude (Act XIV of 1882), er. 205 
and 622—Rateahle dist) thution- -Attachment of avets 
—Rerision—Power of High Court. 

What section 295 of the Civil Prosedire ‘Code, 1882, 
requires is that the decree-holder who applies for 
rateable distribution must apply for execution of his 


decree tothe Court by which the assets are held ~~ 
~and that he must doso prior to their realization. 


The section does not say that such decree-holder 
must also apply for attachment of the assets. 
Decree-holders who attach the surplus sale proceeds 


entitled to have any share in the assets. 

Fink v. Maharaj Bahadur Singh, 4 Q. W. N. 27,; 
26 O. 772, followed. 

The High Conrt is competent to interfere nden 
section’622, of the Civil Procedure -Oode with an 
order made by a subordinate Court under section 205 
of the Code. 

Sew, Bus Bogla v. Shib Chunder Sen, 18 O. 225 and 
Virardghare v. Parasurama, 15 M. 872, ‘referred to. 

These are two applications for the rate- 
able distribution of sale proceeds, under sec- 


tion 295 of the Civil Procedure Code, 1882, 


the principles of the’ 


.subsequent tothe realization of the asseta are not A 
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Mitra, for Petitioners in Rule No. 2661. 

Babu Ram Ohandra Majumdar, for the 
Petitioners in Rule No. 2690. 4 

Dr. Rush Behari Ghosh, Babus Lal Mohun 
Gangult, Dwarka Nath Mitter, Digambar 
Chaittern’, Jogendra Nath Mukherji and Man- 
motha Nath Mukherji, for the Opposite Party. 

Judgment,—this is a Rule calling 
on the opposite party to show cause why 
the order of the District Judge of Purnea, 
dated the 17th July, 1908, rejecting the 
- application of the petitioners for participa- 
tion in the surplus proceeds of sale of the 
jadgmont-debtor’s property should not be 
set aside. 

It appears that on the 2nd April 1906, 
several holders ‘of decrees for money applied 
under section 295, Civil Procedure Code, 
for rateable distribution of the proceeds of 
sale which was then going to take place. 
The sale was actually held on the 4th April 
1906. Subsequent to the sale, several other 
holders of money decrees applied for attach- 
ment of the surplus proceeds after satis- 
‘faction of the decree in execution of which 
the property had been sold. The Court 
below has dismissed the former application 
on the ground that it is only those decree- 
- holders who have attached the surplus sale 
proceeds, that are entitled to rateable dis- 
tribution under section 295, Civil Procedure 
Code. 

We are unable to agree in this view. 
The language of section 295 is quite clear. 
It. says, amongst other things, “ whenever 
assets are realized by sale or otherwise in 
execution of a decree, and more persons than 
one have, prior to the realisation, applied 
to the Court by which such assets are held 
for execution of decrees for money against 
the same judgment-debtor &e ” What that 
section requires is that the decree-holder 
who applies for rateable distribution must 
apply for execution of his decree to the 
Court by which the assets are held and that 
he must do so prior to their realization. 

he section does not say that auch decree- 
holder must also apply for attachment of 
the assets. It appears that the deoree in 
respect of which rateable distribution was 
applied for in this case was made by the 
District Judge of Purnea; it was then 
transferred for execution to the Subordinate 
Judgo. But before such transfer, an appli- 
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cation for execution had been made by the 
petitioners in the Court of the District Judge. 
They also made a further application to 
the same Court before the ‘assets were 
realized. We are, therefore, of opinion that 
both the conditions had been! fulfilled and 
that the petitioners had qualified themselves 
to make an application under section 295. 
We aro also of opinion that those decree- 
holders who attached the surplus sale pro- 
ceeds subsequent to the realization of the 
assets, are not entitled to have any share 
in the assets. No authority has been cited 
by the learned Vakil who appears on behalf 
of the opposite party in support of the 
view taken by the Court below that it is 
only those decree-holders who attached the 
surplus sale proceeds that are entitled to 
participate in the assets. On ‘the contrary 
our view is tupported by the case of W. 
R, Fink v. Moharaj Bahadur Singh (1) where 
Stanley, J., says as follows:—iIt is clear 
that no creditor who obtained an attachment 
order subsequent to the. realisation of the 
rents now represented by the moneys in 
Court is entitled to participate, as it is 
only decree-holders who have applied to 


“the Court for execution of their decrees 


prior to the realisation, who ‘are compre- 


“hended in the section.” 


It has been argued that we are not 
competent to interfere with this order under 
section 622, Civil Procedure Code, but thero 
are instances-in which an order under section _ 
has been set 
aside by this Court. See for' example the 
case of Sew’ Bua Bogle v. Shib, Chunder Sen 
(2) and also by the Madras High Court, 
see Viraraghava v, Parasurama (3). 

As we have already stated,’ the Court 
below rejected the application solely on the 
ground that these petitioners had not at- 
tached the sale proceeds in execution of 
their decrees. In our opinion; that ground 
is not tenable: and as the lower Court 
has not dealt with the other points in the 
case, the order must be set aside and the 
case sent back to the District Judge for 
determination of the other points arising 
upon this application. 4 g 

Eule No. 2690 of 1908.—It appears that 


. in this case the decree Was made by this 


(1) 4 C. W. N. 27; 26 0, 772. 
(2) 13 0. 225, ; 
(8) 15 M. 372. 


y 
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Court on its Original Side and it was trans- 
ferred to the Oourt ofthe District Judge 
of Purnea for execution. ‘In that Court, an 


_ applictation for execution was made by the 


decree-holders -and the decree-holders also 
applied under section 295 for rateable 
distribution on the 2nd -April 1906, that is, 
prior to-the realisation of the assets.- 
this case the decree-holders duly qualified 
themselves to make “an “application under 
section 295, Oivil Procedure Code. 

The order -so far as regards this case 


must also be set aside and the case sent. 


back to the District Judge for the determi- 
nation of the other points -arising out of 
"the petition. 

Both these -Rules must be made absolute 


“with ‘eJsts, five gold mohure in each case. : 


‘Costs must be borne by - such of the oppo- 
site parties as haye opposed these Rules. 


= Er te og Rute made absolute. 


- (8.0. 90. L. J. 284) ` 
CALCUTTA. HIGH- COURT. - 
Second Orvin Appra No; 2081 or 1907. 
November 20, 1908. 





» 


oa Present : :—Mr. Justice Bratt and Mr: Justice . 


Sharfaddin. 
- SHHONANDAN PERS aD SUKUL— 
PLAINTIVE—APPELLANT 
ersus 

“BAOHA RAUT—DEFENDANT— RESPONDENT. 

` Bengal Tenancy Act (VIII of 1885',8. 103B -Re- 
butting correctness of ertry—Eviđdence of facts anterior 
to publicatim, admissible. 

When the correctness of au entry in the record- 
of-rights, is in dispute, the evidence of facts'and 
circumstances subsequent to tho publication of the 
record is not the only evidence which can be pro- 
duced to rebut the correotness, but any documentary 
or oral evidence or facts and circumstances existing 
prior to the publication are admissible and should 
be taken into consideration in determining whether 
_ the presumption has been rebutted or not. 


Appeal from the decree of H. E. Ransom, 
Esquire, District Judge of Durbhanga, dated 
June 6, 1907, reversing that of the Munsif of 
that place, dated March 20. 1907 f 

Babu Lachmi Narayan Singh, for the Appel- 
` lent. 

Babù Buldeo Narayan Singh and Mr G. 
Sarkar. for the Respondent. 

Judgment.—The only question hih 
requires consideratidn in this appeal is whether 
the learned Judge is right in the view 
which he has taken ss to the effect of the 
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In - 


presumption raised in favour of an entry in 
the record-of-rights under section 103 (b) of 
the Bengal Tenancy.Act as amended: The 
view which the learned Judge has taken is as 
follows :—He holds that because there is a 


presumption under the law of the correctness ` 


of the entry in the record-of-rights and 
because that presumption must be accepted , 
by the Court ‘until it is rebutted, therefore, 
itis open to a person seeking to rebut the 
correctness in the entry, to produce evidence 
of facts subsequent to the publication- of the 
record-of-rights but mot. to rely on docu- 
mentary or oral evidence of facta anterior to 
the publication. ` This view of the law is, in 
our opinion, entirely wrong. 

-The question which arizes is whether the 
> entry was correct at the time when -it was 
made, and in order to prove the correctness 
at that time, evidence of antecedent facts, 


_ documentary and, oral is.admissible and should 


be taken into consideration in determining 
whether the presumption has been rebutted 
or not. In the present-case- the District 
Judge has refused to take into consideration 
the documentary evidence which the plaintiff. 
relied upon for the years 1861 to1898,.and . 
his reason for treating all this evidence as of - 
no value is stated to be that thequestion whether 
the entry is.correct or not is not affected 
materially by any document ofa date prior 
to the date of publication. In this view of the 
law we-are unable to agree. The learned, 
Judge has also held that-the fact that the entry 
was made in the record-of-rights was sufficient 
to save the defendant from the necessity of 
producing and proving the’ chatic bundabasti. 
on which the entry was based and by which 
he alleged he „held settlement as a raiyat. 
We think that the learned Judge was in wrong 
in the view which he took on this point also. 
The correctness of the entry -would depend ` 
upon whether this chtitd was a genuine and 
valid document, and whether by it the rights _ 
claimed by the ‘defendant, which formed the | 
subject ofthe entry in the record-of- -rights, - 
were really conferred. Wa entirely agree 
with the opinion expressed as to the valued 
of the record-of-rights in the case referred to 
by the learned Judge in his judgment; but we 


- are of “opinion that the learned Judge has 
- misapplied those remarks as supporting the - 


-view of the law which he has taken that. when“ 


the correctness of an entry in the record- 


of-rights fs in ademas hhe, only evidence | to~ 
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rebut the correctness which can ba produced 
and relied upon is the evidence -of facts and 
circumstances subsequent to the publication of 
the record and not any documentary or oral 


. evidence or facts and circumstances existing 


prior to the publication. In our opinion 
therefore, the grounds on which the learned 
District Judge has decreed the appeal and 
dismissed the cross-appeal cannot be main- 
tained. 

We, accordingly, set aside the judgment and” 
decree of the lower appellate Court and direct 


_ thatthe appeal be sent back to the District 


Judge with directions -to take into considera- 
tion the evidence which was produced before. 
the Oourt of first instance and was consider- 
ed by that Court in its judgment and after 
weighing that evidence to come to a decision 
whether the entry in, tha -record-of-rights on 
which the defendant relied is ‘correct or 
whethor the case of the plaintif i is true that 
the land was serast land. : 

aa will abide the rasult. 

Oase remanded. 


(5. o. 90. L. J. 286.) 
CALCUTTA HIGH COURT: 
Seooxp Orvik Appzat No. 2471 or 1905. 

4 July 5, 1907, 
- ,Pregent :—Mr. Justice Rampini and 
i Mr. Justice Sharfaddin. 


=- JAGANNATH SAHA-—PuANTIRE— 


1 


` APPELLANT 
versus 
- CHAIRMAN or BERHAMPUR MUNI- 


CIPALITY—Darenpant—Raseonpent. 

“Sprcifi' Relief Act (I of 1877), 8. 66—Sutt for de- 
claration of title to lant—Bengal Mvnicipal-Act (IIT 
B. C. of 1884), 8. 44—Oh urman not competent to lease 
or sell—Extoppel. 

A suit for a declaration of plaintiffs title to a 
certain land on which he has built a house 
and for the withdrawal of an order of the Magis- 
trate ‘directing him to demolish it, is not barred by) 
section 56 of the Specific Relief Act. 

The Chairman of a Municipality has no powèr to 
gell or lease any land of the Municipality Only. 
the Commissioners at a meoting-can do go. 

Where the plaintiff took - settlement of a pioco 
of land from the Chairman of a Muncipality, who 
had no power to lease it to him, and built a hongo 
on the land and two years after that, tle, plain-- 
tiff was allowed to construct a drain found “the 
house: 

„Held, that this- did not pekik as an estoppole 
against the Municipality, because the plaintiff built 
his house before constructing the drain,eand he was 
not led to oreot the house by tho Commissioner’ 8 per: 
mission to mako the drain. È 


C 

Appeal. from the decree of the District ` 
Jadge of Murshidabad, dated ‘September 12, 
1905, affirming that of the Muusif of Berham- 
pur, ‘dated December 238, 1904, 

Babus Ram Ohandra Mazumdar and Tarak 
‘Chandra Chakravartt, for the Appellant. 

Babus Lal Mohun Doss and Rama Konta g 
Bahattcharya, for the Respondent. 

-Judgment.—The facts of this case 
are fully set out in the judgment of the Court 
below. It is sufficient to say ‘here that the 
plaintiff practically sues for ‘a declaration 
that the land on which he hasibuilt a house 
is his and not a public road - and for the 
withdrawal of .an- order issued by the 
Magistrate at the instance of the Municipal - 
Commissioners of Berhampore directing him 
to demolish it. The District’ Judge has 
dismissed the suit, because he bonsiders that 
tho order complained of was passed by the 
District Magistrate in a judicial capacity, 
because he has not been made, a -party and 
because no suit for an injunction lies against 
him in the Munsif’s Court. 

The plaintiff appeals on the grounds (1) - 
that the suit is not barred under section 56 
of the Specific: Relief, Act, (2) that the settle- 

“ment of the land made. with! him by the 
Chairman of the Municipal Commissioners 





_ is binding on the Municipality, (3) that the 


plaintiff is not estopped from 'disputing the - 
dofendant’s title to the land, | (4) that the 
finding asto the plaintiff’s want of title | is 
not a legal finding, and (5) that, the Jnudgé’s 

finding, that the disputed land; 18 parb of | a. 

road, is not warranted by the facts. 

The pleader for the respondent admits that 
the suit is not barred by section 56 of the 
Specific Relief Act, but contends that the 
settlement made by the Chairman is not bind- 
ing on the Municipality. This] contention lis 
clearly a good one. The Chairman had no 
power to sell and lease “the! land to the 
plaintiff. Only the Commissioners ata meét- 
ing could do go. The Chairmah i is expressly 
~ barred by section 44 ‘from _ exercising such 
a power. The matter was; no; doubt, laid 
before the Commissioners at a meeting, but 
they passed no, resolution. They postponed 
consideration of- the matter. About 2 years 
and- months after - ‘that,, the “plaintiff was 
alloived’to construct a drain round the “house. 
This-does not operate as an estoppel against 
- the defendants, because the plaintif “built 
his houso on the Municipal road before con: ` 

| 

i 


~ 
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structing the drain. He was not led to erect 


‘the house by the Commissioners’ permission to 


make the drain. The plaintiff has been found 
by both Courts to have no title to the land on 
which he has built the house. It has been 
clearly found by the District Judge 
that the land: is‘ property of the Municipality. 
This finding seems to us to be warranted: 
by the facts and by the plaintiff's admission. 


We, therefore, dismiss the appeal with 


- costs. 


= 


` M. L. J. 48 ; 9 Bom. L. R. 804; 


Appeal dismissed. 





(e. 6.710. L. J. 288.) 


CALCUTTA HIGH COURT, 
_ MisCELLANEOUS Civiu APPKAL No. 368 
or 1907. 
December 5, 1908. 
Present :—Mr. Justice Mitra and Mr. 
Caspersz. 
MAHA PERSHAD SINGH AND oTHERS— 
Jupo@MBNT-DEBTORS—APPELLANTS 
: _ versus 
SURENDRA MOHAN SINGH AND OTHERS 
— DECREE- ZOLDERS— RESPONDENTS. - 


Justice 


Execution proceedings— Decree, contsruction of— 


“ Date of realization,” meaning of- Inte) est at Court 
rate after period of grace. 

In the execution proceedings, the Court execut- 
ing a decree can only construe jt, as it is, without 
adding toor subtracting from it. The Court cannot 
alter the decree and make it what it should have 
been. 

The prevailing “practice. in Bengal is to allow 
interest at the contract rate up to the date fixed 
for payment by the decree nist and thereafter in- 
terest at the usual Court rate of 6 p. co. p. &; and 
“the date of realisation” means the date fixed for 
payment and not the date of actual payment by 
the mortgagors’ on realisation by execution selo, 
though occasionally words aro imported to signify tho 
date of actual realisation. 

Sunda: Koer v.'Rar Sham Kishen, 84 O. 150 (P. 0.) ; 
4,A.L. J. 109;4:0. W.N. 249 ; 5 C. L. J. 106; 16 
2 M. L. T. 75, 
Rameswar Prosad Singh v. Rai Sham Kishen, 29 O. 48 
and Maharaja of Bhartpur v. Raat Kanno Dei, 28 A. 
181, (P.0.);28 I. A. 35, referred to. 


Appeal from the order ofthe Sub-Judge 
of Bhagulpore, dated August 19, 1907. 

Dr. Rash Behary Ghose, Moulvi Syed Shams- 
ul Huda and Babus Khetra Mohun Sen and 
Raghunath Singh, for the Appellants. | 


Babus Umakali Mukherjee, Satlendra Nath. 


Palit and Narendra Chandra, Bose. for the 
oe 


Jodement oni the 12th February 
1906, the plaintiffs-respondents obtained 
disain the defendants-appellants and cer- 
tain other persons a decree nisi on & 
mortgage, dated the 2156, December 1896. 


-The operative part of the decree runs thus :— 


, t1909. 


“The defendants do pay within 6 months: 


from the date of the decree to the plain- 
tiffs Rs. 5,86,088-11-6 principal, interest 


and compound interest at the rate mention- 


“ed in the bond sued upon, 2. e. Rs. 7-8 per 


cent. per annum from the date of institu- 
tion, t.e., 20th June, 1904, to date of re- 
alisation and Rs. 7,990-8 as costs of the suit 
besides interest at 6 ‘percent. per annum 
from the date of decree to that of re- 
alisation: that in the event of non-payment, 
the mortgaged properties will be sold for 


the realisation of the decretal amount : that, - 


if the sale proceeds of the’ mortgaged pro- ' 


perties be not sufficient, the Sudha Bharna 
property of defendant No. 2 will be sold 
by auction.’ No payment was made within 


- 6 months and an -order absolute for sale 


was made onthe 3lst August 1906. The 


decree was affirmed by this Court on appeal-on ` 
“the 8rd April 1907. . 


The decree nisi dated the 12th Pokies: 


1906, was not in proper form and no decree 
following the order. absolute for sale was 
drawn. The attention of` this Court 
was not drawn to the defect by either party. 


The plaintiffs-respondents have now ap- 


plied for execution of the decree by sale’ 


of the mortgaged properties. They _have 
calculated interest and compound interest 
at the bond rate, i. e., Re. 7-8 per cent. per 
annum in ascertaining the amount payable 
under the decree. The contention of the 
defendants-appellants is that the plaintiffs 
are not entitled to any interest after the 
12th August, 1906, the date when the period 
of grace expired and they say ‘that the 
words “ date of realisation ” in the. prelimi- 
nary ‘decree mean the date when the amount 
was payable under the decree and not the 
date of actual realisation of that amount. 


The lower Court relied on a distinction 
between’ the word “ realisation 
ordering .portion of ‘the 


the words “ date of realisation ;’ 
a difference. In our opinion, the ordering 


s 
‘ 


also | 


~ 


” used in the; 
judgment of that’ 
Court, dated the 12th February, 1906; and ` 
’ butitseems . 
to us that” the distinction is one without ` 


VoL] INDIAN CASES, 
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portion of the judgment throws no light to the date of the expiry of | the period of 


on the sues of. the construction of the 


decree. 
The’ words aga in the decree are admit- 
tedly- vague and the difficulty in construing 


thé decree is greater as no account was 


prepared to ascertain what was the amount 

_payable on a computation of interest 
. and compound interest up to the 
12th August -1903: The. amount was 
left to be ascertained by the decreé-holders 
when and if they applied for execution. There 
is also no specification as to the rate of 
interest payable after the mortgage, being 
extinguished, became merged in . the 
decree. 


If; it -were within our province to direct” 


a fresh decree to be drawn up, we would 
have followed: the decision of the Judicial 
Commitee. -in Sundar Koer v. Rai Sham 
Kishen (1) which, affirmed the decision of 
this Court in the same case; Rameswar 
Prosad Singh v. Rat Sham Kishen (2) and 
directed that an account be taken of what 
was due to the plaintiffs for principal and 
interest at Rs. 7-8 per cent. per annum with 
rests according to the stipulation in the mort- 
gage and costs -up to the 12th August. 1906, 
and we would have further directed that 
if the amount so found due were not paid’ 
by that date, interest would ron om the con- 
solidated amount,at 6 per cent, per annum 
until actual realisation. But we are pre- 
cluded from doing so’ in the execution pro- 


ceedings. We can only construe the decree 


without adding to or subtracting from it, 
though the plaintiffs may yet take the ne- 
cessary steps to have a proper ‘decree 
drawn up by a tribunal competent to do so. 


The prevailing practice in this province 
is .to allow interest at the contract rate 
up to the date fixed for payment by the 
decree nist and thereafter interest at the 
usual Court rate of 6 percent. per annum 
and “ the date of realisation ” is understood 
generally to mean the date fixed for payment 
and not thedate of actual payment by the mort- 
gagors on realisation by: execution sale, though 
occasionally words are imported to signify 
the date of actual realisation. The practice 
of ‘awarding interest at the bond-rate up 

(1) 840. 180 (P.C); 4A. L.J; 100; 4 OW. N.” 
240; 5 O. L. J. 108; 16 M. D.J. 48; Q Bom. L. 
R. 804; 2 M. E. T. 75, : 

(2) 20, 0, 48, ; 


_ Court or the lower 


b3 


| 
| 
| 





grace and ‘subsequent interest at 6 per cent ` 
per annum was universal before the deci- 
sion of the Judicial Committesé in Maharaja 
of Bhartpur v. Rant Kanno Det (8) and 
that practice was followed by this 
Court in Rameswar Prosad Singh v. Bas 
Sham Kishen (2). The recent ruling of 
their Lordships of the Privy | Council in 
Sundar Koer v. Rat Sham | Kishen (4) 
justify an adherence to the old established 
practice of this Court. It does not appear 
to us that the-Court which framed the decree 
intended to deviate from this practice. We 
must, therefore, hold that the [words “date 
of realisation” in the decree mean the. 
date fixed for payment by the decree, that 
is, a date within and not after the period 


of grace. ue | 
It is manifest that the Oourt ommitted 

to give any directions in the‘ preliminary 
decree as to subsequent interest! ` The defect 


could and ought to have been cnred by the 
final decree absolute for sale, but none was 
drawn up and the plaintiffs failed to ask the 
Court to draw up a decree.’ 
We are, therefore, of opinion that the 
amount for which execution by sale should 
issue, should be calculated by giving inter- 
est -at the stipulated rate up.to the 12th 
August 1906, the computation) being based 
on the principal amount specified i in the mort- 
gageand notthe sum of Rs. 5, 36, 368-11- 65" 
the amount sued for. 
We make no order as to costs either in thi 
Court. oe 
| Decree modified. | 
| 





(8) 28 A. 181; 28 I. A. 85. 





| 
so 
(6.0.96. L. J. 291; 13 0. W. N. 552), |! 
CALCUTTA HIGH COURT. 
Criarnat Revision No. 1378! or 1908. 
January 18, 1909. y 
Present :—Mr. Justico Holmwood and- : 
Mr. Justice Ryves.'. 
Seeks TEWARE—Acouesp— seal 
. PETITIONER | 4 
_ versus - | 
EMPEROR—Oppositn Parry. 
Witness—Accused not competent- until when—Plea of 
guwUy—Court may accept or not—KEvidence Act (I af 


1872), s. 30—Criiinal Procedure Code (het 7 of 1898), 
88, ae and 342. 








i 
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SUKDEY TEWARI V. EMPEROR. 

Until the accused who pleads guilty is convicted 
“or acquitted he is still an accused person and is. 
therefore, not a competent witness. 

! Section 271 of the Crimimal Procedure Codo lays 
down that the acoused may be convicted ona plea 
of guilty and theroby leaves it open to the Court, 
to refuse to aocept the plea and have the question of 
the acoused’a guilt tried 

Queen- Empress v. Pauji, 19 B 195, Queen-Empress 
v. Paltua, 23 A. 53, Empero yv. Kheoraj, 80 A 540, A. 
W.N. (1908), 241; 4 M L T. 398, 8 Cr. L J. 38", and 
Subrah mania Ayyars Case, 25 M. 61 (P. C.), 28 TAA 
267, referred to. 

Facts.—The petitoner w was the plaintiff 
in a Civil snit ond one Narayan’ was the 
defendant. One Sarat Chandra Dutt apeared 
on the day of hearing before the Civil 
Court where the suit was pending and 
giving hiniself out as Narayan the defendant, 
_ ddmitted the ‘claim. Immediately after he 
“ dhangéd' his mind and disclosed to the Court 
that he was not Narayan and that he was 
paid by the petitioner, the plaintiff in the 
catise, to personate Narayan. Both the peti- 
tionerand Sarat Chandra Dutt wera then 
sent to the Magistrate who framed charges’ 
against both under section 205. Sarat 
pleaded‘ guilty- but the petitioner -pleaded 
not guilty. The Magistrate did not take 
“any action on the plea of guilty, but pro- 
ceeded “with the trial and convicted the 
petitioner under sections 205 and 109, Indian 
` Penal Code, and sentenced him to 2 years’ 
rigorous imprisonment. On appeal the convic- 
tion and sentencé were confirmed. Hence this 
application to the High Oourt. 

Messrs Hill, K. N. Uhaudhuri and Babu. 
Nagendra Nath, Bhattacharya, for the Peti- 
tioner. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 

Judgment.—tThis was a Rule calling 
upon the District Magistrate of Howrah to 
‘show cause why the conviction and sentence 
passed upon the petitioner under section 
-205 read with section 109 of the Indian Penal 
Code should not be set aside on the ground 
that thé case falls within the rule laid down 
in the cases of Queen Empress v. Pahuji. (1), 
and Queen Hmpress v. Paliua (2). In the first 
casecited, A and B were charged with murder, 
A pleaded guilty ard it was held that after 
such plea he could not be treated as being 
jointly tried with A, 

In the second case it was held that when 


several persons are being tried jointly for the 
(1) 19 B. 195. 
(2) 28 A. 53. 
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same offence, and some of them plead guilty, 
it is unfair to defer convicting those - who 
have pleaded guilty merely in order that 
their confessions may be considered ipina 
the other accused. 

- In showing cause the Mawistiats has 
pointed out that both these cases may be 
distinguished from the case before us, inas- 
much as the plea of guilty made by Sarat 
Chandra Dutt was not accepted in view of 
the fact that the petitioner Sukdeb Vewari’s 
defence if proved would involve the innocence 
of Sarat: Chandra Dutt and he could not be 
convicted. The joint trial, therefore, went on 
and rightly so. In arguing the Rule before 
us learned counsel has cited a later case, 
Emperor v. Kheoraj (3); which lays 
down that where an accused person has plead- 
ed guilty and the Court is prepared to 
convict on that plea, itis contrary to the 


_ spirit of the law to postpone the conviction 


so that the person who has pleaded guilty 
may technically be said to be tried jointly for 
the same offence with other. co-accused and 
any statement in the nature of. a confession 
he may make used against them. The case 
of Queen Empress v. Paltua (2) above cited 
was there followed. 

Learned counsel has also referred us to the 
case of Subrahmanta Ayyar (4) where at.page 
69 it is laid down by Sir Arnold White, C. J. 
that when an accused person has pleaded : 
. guilty nothing remains to be tried as between. 
him and the Crown and that he becomes s) | 
competent witness against other accused. 

It is accordingly argued- that Sarat 
Chandra Dutt should have been removed 
from the dock and placed in the witness-box » 
where he might have been cross-examined... 

But we find that before the Privy Counoil 
the first point taken was ‘that until the. 
accused who pleaded guilty was convicted. or 
acquitted he was still an accused person and 
was, therefore, not a competent witness. Their 
Lordships of the Judicial Committee did not” 
deal with this point inasmuch as they decided | 
the case solely on the misjoiuder of charges, ¢ - 
but it seems to be sound law and in accord- | 
ance with the recognised practice’ of the s 
Courts.” j 

In thegase of Queen- E mperse v. “Pahuji (), a. 
case which is entirely analogous tothe case now 
(3) 20 A 540; A. W.N (1908) 241 5 4 M. L.-T, 


398; 8 Or. L.°J. 389. 
(2) 25 SL 6! ÇP. CO); 28 I. A. 257. 
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before us was referred to by the Bombay find that the statements of Sarat Chandra - 


Court and the opinion of Candy, J. who tried- 
‘that case was taken. “This was Confirmation 
Caso No. 22 of 1893, where a statement of an 
accused who had pleaded guilty was admitted 
against his co-accused and the reason given, 
which was accepted by the High Court, was 
that the Court of Session had not dealt with 
the plea of guilty as if it were such, but had 
allowed the prisoner so pleading to remain on 
trial so that he could cross-examine and the 
opinion of the Assessors was also taken about 
his guilt. The same rule would obviously 
apply toa case where the Court is fulfilling 
the functions of both Judge and Jury as 
indeed in acasé tried with the aid of assessors 
the Judge really always is. Tho provision of 
‘section 271 ofthe Criminal Procedure Code 
that the plea shall be recorded and the 
accuséd may be convicted thereon clearly 
leaves it open to the Court to refuse to accept 
the ‘plea and lay the case before the Jury or 
Assessors or in the case of a Magistrate to 
try the question of the accused’s guilt himself. 

The record does not, it is true, show in so 

many words ‘that ‘the Magistrate refused to 
accept Sarat Chandra Dutta’s plea of “guilty, 
but after it was made, nothing was done ex-’ 
cept the examination of two defence witnesses 
for the present petitioner, and we observe in 
the Magistrate’s long and careful judgment 
that not a-word is said as to the statements 
of Sarat Chandra Datta to the Small Cause 
Court Judge or to the Magistrate who 
recorded his confession being evidence against 
Sukdeb Tewari. 

The finding against Sukdeb Tewari is based 
Jon evidence and- considerations entirely 
independent of any statement made by Sarat 
Chandra. The Magistrate having so care- 
fully kept out of consideration in his judg- 
ment against Sukdeb anything which Sarat 
Chandra had said, we must accept his state- 
ment that he did not think it right to act on 
Sarat Chandra’s plea of ‘guilty which was 
altogether incompatible with Sukdeb Tewari’s 
defence. 

. He evidently directed his mind and his 
judgment entirely to the case against Sukdeb 
Tewari as it stood on the independenj testi- 
mony since he was of opinion that if Sukdeb 
Tewari’s defence was true, the plea‘of guilty 
made by Sarat Chandra was valueless. We," 
therefore, think that the rulings gited to us 
in no way apply to this case, and we also 


were not, as a matter of fact, used against - 
Sukdeb Tewnri. The Rule is ' accordingly 
discharged. BW, ake 

on ' Ruleidischarged., 
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ALLAHABAD HIGH COURT. 
Orvit Revistox No. 39 or 1909. 
August 12, 1909, 
Present :—Mr. Justice Banerji and 
-+ -. Mr. Justice Tudball. 
THAKUR JAWAHIR SIN GH—Prarntrer— 
: APPLICANT. 


E versus | 
THAKUR JAI KARAN SINGH—Dazrex.- 
DANT— OPPOSITH PARTY, - ; 

Provinesil Small Cause Courts Act (IX of 1887) 

Bcl. IT, ari. 41—Decree jor rent against Joint tenanis— 

Decie’. satisfied by ong . judgment-debtor—Suit - for 

contribution, wether lies tn Small Cause Court— 

Jurisdiction, z i 


Tho parties to the sumt wore joint tenants of a 
certain holdmg. A decree was ` obtained inst 
them for arrears of rent. The plaintiff pad the 
entire amount of decreein oxecution In a smb for 
contribution Held, that the suit was excluded from 
the cognizance of the Court of Small Causes 
by articlodl, Schedule II of the Provincial Small 
Cause Courts Act, IX of 1887. The Subordinate Ju 
had, therefore, jurisdiction to try theisnit. $ 

Revision against. the order of the Sab- 
ordinate Judge of Allahabad, dated 10th 
June, 1908, which was referred: to the ‘High. 
Court by the District Judge of Allahabad 
on the 3rd of February, 1909, under Order 46; 
Rule 7 of Act V of 1908. | De 

Facts.—tThe plaintiff, Thakur Jawahir 
Singh, and the defendant, Thakur Jai Karan. 
Singh, together with three other Persons were 
Joint tenants of certain land in one mouza 
Sharifpur.. The samindar brought a suit 
for arrears of rent, and obtained a joint 
decree against all of them. In execution of 
the decree, Thakur Jawahir Singh paid the 
entire amount due from them. , Sudsequently 


‘He brought a suit for contribution in the Court 


of Small Causes at Allahabad, alleging that 
the defendant had not paid his share of the 
rent which the plaintiff had been compelled 
to pay when the zamindas proceeded against 
their joint holding. The Judge of Small 
Oause Court being of opinion that the suit 
was not cognizable by the Small Cause Court, 
returned the plaint for presentation to the 
proper Court. _ pEr a : 

The plaintiff .therenpon presented his’ 
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plaint to the Court of Subordinate Judge.. 
The Subordinate Judge was of opinion that 
he -had no jurisdiction to entertain the suit; 
he also returned the plaint for presentation 
to the proper Court. The plaintiff appealed 
to the District Judge, and at the same time 
made an application witha prayer that in 
case of doubt as to jurisdiction, his 
case might be referred to the High Court. * 
For some material irregularity in filing the 
appeal the District Judge dismissed tho 
appeal, but taking action upon the application 
of the plaintiff, he referred the case to the 
Hight Court. Asin the order of reference 
the District Judge had agreed with the - 
Subordinate Judge on the question of jurisdic- 
tion, his reference under Order 46, rule 7, 
was struck off as illegal; the High Court, how 
ever, took up the case in revision. 


Mr. Parmeshwor Dyal, forthe Opposite Party. 
Judgment,.—We are of opinion that 
the suit was one for contribution by a sharer 
in joint property in respect of payment 
made by him of money due bya co-sharer 
and was, therefore, excluded from the cogniz- 
ance of the Court of Small Causes by article ` 

41, Schedule II of the Provincial Small Cause 
Courts Act. The learned Subordinate Judge 
was inerror in holding the contrary and by 
directing the plaint to be returned to the 
plaintiff improperly refused to exercise 
jurisdiction. Wé, accordingly, set aside the 
order of the Subordinate Judge and direct 
him to re-admit the plaint and proceed to 
hear the suit in accordance with law. 
Qosts here and hitherto ‘will abide the 

event. ` 

Order sct aside and _ 

case sent back. 


ALLAHABAD HIGH COURT. 
Secoxn Civin APPBAL No: 58 or 1909. 
October 27, 1909. 

Present :—Mr. Justice Griffin. 

RAM BARAN MAN AND oTHERS— 

D EFENDANTS—ÅPPELLANTS 
“versus 
~ JANKI MAN AND oraers—PLAINTIFFS— 
RESPONDENTS. 

N. W. P. and Oudh Land Revenue Act (IIT of 1901), 
sa. 111, 112, 181—Partition proceedings—Objertion as 
to title—Title decided by the Assistant Collector — 
Final order of confirma ion—a Byistant Collector's 
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deciawn on title not given effect to—Subsequent awit 
for ejectment—Aasistant Collector's ader prevale. 

The parties were co-sharers. Partition proceed- 
ings took place between them. In those proceedings, 
the appellants flled objections alleging the plots in 
dispute to be their exclusive kAhudhusht. The Assis- 
tant Collector in charge of the partition proceedings 
decided in favour of the appellants. [n the final order 
of tho Collector, confirmmg the partition proceed- 
ings, the orderof the Assistant Collector was not 
given effect to. On thestrength `of the final con- 
firmation order the respondents sought ejectnient of 
tho appellants : Held, that the Assistant Collector's 
order not having been set agido in appeal or other- 
wiso, must be given effect to. The final order of the 
Collector was due tomistake and inadvertence. It 
would be wrong to perpetuate the consequence of 
such mistake. 


Second appeal from the decision of the 
District Judge of Gorakhpur, dated the 23rd 
of September, 1908. 

Mr. Parmeshwor Dyal, for the Appellants, 

Mr. Girdhari Lal Agarwala, for the 
Respondents. 


Judgment.—tThis wasa suit in eject- 
ment instituted under the provisions of 
section 58 of Act II of 1901. The parties 
were co-sharers. A partition took place in 
the year 1905. The plots now in suit are 
numbered 1008 and 1009. The defence was 
that upon objection raised by the defendant 
in the partition proceedings, the Assistant 
Collector had decided that he was the khud- 
kaskt holder of these 2 plots.- This’ order of 
the Assistant Collector who made the parti- 
tionis upon the record. In the final order 
of the Collector confirming the partition-pro- 
ceedings these 2 plots were assigned to the 
‘plaintiff's bhare. There is no explanation 
as to why the Collector ignored the order of 
the Assistant Collector and both the Courts 
below appear to be of opinion that the Col- 
lector’s order was a mistake. The plaintiff 
instituted this suit, upon the strength of the 
entries inthe village papers and the final 
order of Collector, to eject the defendant from 
these two plots. The first Court dismissed 
the suit holding thatin virtue of the order 
of the Assistant Collector the defendants 
were entitled to remain in possession of the 
plots in suit. The District Judge, however, ° 
was of opinion that the final order of the 
Collector confirming the partition proceed- 
ing must be given effec to. Tho result 
was that the lower.appellate Court decreed 
“the suit for ejectment. The defendants come 
here in second appeal. In my opinion the 
appeal must succeod, There is in the 
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plaintiffs favour, the order of the Assistant 
Collector passed after trial. Ithas not been 
shown that this order has beenset aside in 
appeal or otherwise and it would appear 
that the final order of the Collector awarding 
the plots in dispute to the plaintiff's share 
was due to inadvertence and mistake. It 
would be wrong to perpetuate the consequ- 
ences of this mistake The appealis allowed. 
The decree of the lower appellate Court 
is set aside and that of the first Court re- 
stored. The appellant will get his costs in 
all Courts. 
Appeal allowed. 





(s. c. 90. L. J. 572.) 

CALCUTTA HIGH COURT. 
SECOND Crvin Arrear No. 1210 or 1906. 
April 8, 1908. 

Present-— Mr. Justice Rampini and 
Mr. Justice Sharfuddin. 
PRANKRISHNA SHAINI AND orHers— 
PLAINTIFFS—APPELLANTS 
versus 
KUNJA BEHARI DAS AND OTHERS— 
DERENDANTS— RESPONDENTS. 

Bengal and N. W. P. Civil Courts Act (XII of 1887) 
5, 22—Appeul heard by District ‘Juage—Remand 
by High Court—Transfer by District Judge to Sub- 
Judge—Juriad ie ion. 

Where an appeal was heard by the District Judgo 
and the High Oourt remanded the case to him for 
a fresh hearing, he has jurisdiction to transfer it to 
the Sub-Judgo for the hearing. 

Chowdhry Hamredoollah v. Mutteeoonissa, 15 W. R. 
574 and Kumarusami v. Bubbaraya, 23 M. 314, disg- 
tinguished. , 5 
: Suda Ram v. Mum Dulaiya, 21 A. 230, dissented 
rom. 

Appeal from the decree of the Sub-Judge 
of Bankura, dated February 28, 1906, modi- 
fying that of the Munsif of that place, dated 
` December 18, 1903. 

Babu Mahendra Nath Roy, for the Ap- 
pellant. 

Babu Khetter Mohun Sen, for the Re- 
spondent. g h 

Judgment.—The facts of this case 
are as follows:—This appeal arises out of 
arent suit. On appeal to the Court below 
the appeal was heard by the District Judge 
who decreed the appeal. But subsequently 
a review of -judgment was applied for and 
the learned Judge set aside his former 
order allowing the appeal. Then, there was 
a second appeal to this Court, and this Court 
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set aside the Judge's decree and directed 
the lower Court to re-hear the case, con- 
sidering the weight which was to be attached 
to the fact that the co-sharer tenants had 
paid an increase of rent and finding what 
was the substantive evidence of which the 
jama wasil and collection papers were corro- 
borative evidence. The case was originally 
tried by the District Judge.. The District 
Judge on receipt of the remand order of this 
Court transferred this case to the Subordinate 
Judge who disposed of it accordingly. 

Now the plaintiffs, who are: the appel- 
lants, have preferred this second appeal to 
this Court and the only point taken is that 
the District Judge had no power to transfer 
the appeal from his own file to that of the 


‘Subordinate Judge, when it: appears that 


the intention of this Court was that after 
remand- it should be tried by the District 
Judge. The learned pleader:' who appears 
on behalf of the appellant cites to us cer- 
tain authorities in support of this view, 
namely, the cases of Chowdhery Hameed: 
oollah v. Muteecontesa Bibee (1), Sita Ram v. 
Muni Dulaiya (2) and Kumarasami Reddtar 
v. Subburaya Reddiar (3). The learned plea- 
der for the respondent relies upon section 22 
of Act XII of 1887 which gives the District 
Judge complete power to transfer any appeal 
pending before him to any Subordinate 
Judge under his control. He urges that this 
section gave the District Judge full power to 
transfer the case and that there is no 
technical defect in this proceeding. We ` 
are of opinion that the Subordinate Judge 
who tried the case had jurisdietion to hear 
it. We, therefore, do not think it fit to 
interfere with the judgment of the Subordi- 
nate Judge. 

As forthecase of Ohowdhry Hameedoollah v. 
Mutteeoontssa Bibee (1), that was a case in 
which it was held that a District Judge was 
not competent to transfer a case of execution 
of a decree which had been passed by his 
own Court to the file of the Subordinate 
Judge for disposal. It has been held by 
this Court that section 25 of the Code of 
Civil Proceduro does not give the District 
Judge power to transfer execution cases under 
that section. In this respect the Calcutta 
High Court is opposed to the views of 

(1) 15 W. R. 6745 


(2) 21 A. 280. 
(3) 23 M. 814... 
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the High Courts of the other provinces. How- 
ever that may be, this ruling has no applica- 
tion. to the’ presént case, $ 
Then as far the case of Sita Ram v. Muni 
Dulaiya (2), it is sufficient to say that the 
learned Judges who decided. that case did 
not take into consideration the provisions 
of section 22 of Act XIL of 1887. The 
judgment contains no reference to that 
section. Furthermore, this judgment does 
not commend itself to us, and all that wa 
need say is that this Court ig>not bound’. 
“to follow it and we respectfally dissent from 
it. voy 
As for the case of Kumarasami Reddsar 
v. Subbaraya Reddiar (3), it was a case 
in which the District Judge who heard ib 
in part remanded the case to the District 
Munsif ‘for findings' on fresh issues: and 
under those circumstances the Madras High” 
‘Court held that the District Judge had no 
power to transfer an appeal to the Subor- 
dinate Judge. This is perfectly different 
case from the present one. It, therefore, 
appears to us that there is no defect in 
the proceedings of the Court below. Moré- 
over, it appears’ to us to be very probable 
that the learned Judges who remanded the 
casg would be glad that the tase should on 
remand be re-heard by an officer different 
from -the officer who heard the case origin- 
ally and with whose judgment they were 
not satisfied. Finally this point was not 
. raised in the Court below and this seems 
“to be a very late stage of the, proceeding 
to raise such a plea. 
We, therefore, dismiss this appeal with 
costs. =g i 
4 “Appeal dismissed. 
2 (8. 0. 90. L. J. 574) | 
: CALCUTTA HIGH COURT. 
> SkOOND Civit Appuats Nos. 2539 To 2586 
- oF 1905. 
:— February 15,-1907.. 
“Present : :—Mr, Justice Mitra and f 
Mr. Justice Caspersz | = 
KALI KISHORE PAL—DEFENDANT— 
- APPELLANT | : 
> versus ` 
g Gort MOHUN ROY CHOWDHRY— 


‘ PLAINTIFF—RESPONDERT. i 

“Banyak Tenancy Act (VIII of 1835), 2. 105 and 106 
“—Becund Appeal—Land outside district but apper. 
taining: to estate recorded in the Oollectorate of the 


r 


Divrict—Juriediction of Spectal Judge and Settlement 3 


Officer— Iri egularity tn mtermediate p? ocesdings, 
A second appeal may lie in a proceeding under 
section 108 of the Bengal Tenancy Act, but. 


there is no right of second appeal in a proceed- - 


ing for settlement of rent under section 105. But. 
if the two -mattora are not kept separate, and the 


Special Judge as well as the Settlement Officer try : 


them.withont discriminating them in their judgments 
a second appeal will lie in respect of the matters 


-~ coming under section 106. 


Where the Settlement Officer of a district decides 
the disputes and settles rents in ‘respect of lands 


which though geographically situated in another Dis- ` 


trict apportained to an estate recorded in the Col- 
lectorate of his district, the Special Judge has 
jurisdiction to hear appeals from the decision of the 
Settlement Officer. 

Where the officer who ontertained cases under 


section 106 had jurisdiction to do so, and the officer . 


who decided them also had jurisdiction to decide: 
Held, that the- irregularity in the intermediate pro- 
ceedings, which was not material, did not affect 
the jurisdiction of the officer who passed final orders. - 


Appeals from the decrees of the Special 
Judge of Tippera, dated August 21, 1908, 


modifying those of the Settlement.Officer of ` 


Comilla, -dated December 10, 1904. 
Babus Dwarka Nath Ohuckerbutty and 


Khetira Mohun Sen for Babu Sarat Ohunder -' 
Bysak, for the Appellant: me 
~ Moulvi Serajul Islam and. Babu Lal Mohan | 


Doss, for the Respondents. 
Judgment.—the queations iing for 

our decision were disposed of by us in the 

course of the arguments of the learned 


Vakil for the appellants, except the sub-. -- 
, Stantial one relating to ‘the jurisdiction of 
the Settlement Officer and the Special Judge | 


who decided. the first ‘appeals. We, also, 


overruled the preliminary objection taken 


on hehalf of the respondents because the- 


Settlement Officer as well as the. Special 
Judge tried ' mattérs coming under both 
section 105 and section 106 of. the Bengal 
“Tenancy Act without- discriminating them 
in their judgments. A second appeal may 
lie in a proceeding under section 106, but 
there is no right of second appeal in a “proceed- 


ing for settlement of rents under section 105. ` 


If, however, such matters are not kept se- 
parate, we think, an appeal is entertainable. 
by this Court in respect of the matters coming 
under section 106. 

The question of jurisdiction may be divided, 
into two phrts :— (1)-the jurisdiction of the 
Special Judge to entertain the first appeals, 
and (2) the Jurisdiction of the Settlement 
Officer to ‘settle rents and decide disputes, 
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The Special Judge was the District 
_ Judge of Tippera, Mr. W. B. Brown. He 
was duly empowered to hear appeals from 
the decisions of Settlément Officers in his 


district, whether those decisions affected- 


lands within the district or lands outside the 
district. In these cases, the lands, though. 
geographically situated in the district of 
Dacca, 
in the Collectorate books of Tippera and 
so the Settlement Officer `of Tippera de- 
cided the disputes: and settled rents. : The 
_ learned Judge, therefore, had jurisdiction to 


entertain and hear the first appeals presented . 


to him. a 

As regards the jurisdiction of the Settle- 
ment Officer, it appears that Babu Rames 
Chandra Dutt. was appointed on the 4th 
September 1903 to be Settlement Officer of 
Tippera, by a notification of that date. He 
was not then specially empowered to act 
as Settlement Officer in respect. of lands 
outside ‘the district but included in an 
estate ‘recorded “in the Collectorate books of 


the district. He, however, acted as. Settle- 
ment Officer with -reference to such 
-lands without any objection. Later on, 


the Local Government perceived the irre- 


gularity, and, by a notification dated the 
24th February 1904, empowered Babu Rames 
Chandra Dutt to aot as Settlement Officer 
with reference to such lands outside the 
district, and the notification was given re- 


trospective effect from the 4th September - 


1908, the date of his appointment as Settle- 
ment Officer: of Tippera. He decided the 
cases under appeal on the 10th December 
1904, 
menced in 1902 when some other person 
was the Settlement Officer. In the absence 
of anything to the contrary, we, must pre- 
sume that the officer who entertained these 
cases in 1902. had jurisdiction to do so. The 
officer who’ decided them in 1904 has been 
shown to have had jurisdiction to decide 


them. Evidently, there was some . irregu-, 


larity when theintermediate proceedings were 
taken; but the, irregularity was practically 
cured, retrospective effect having been given 
to the powers of Babu Rames Chandra 
Dutt. The final orders having been*pass- 
ed by a person competent to do,so we 
cannot hold that his orders -were without 
jurisdiction. The irregularity in the inter- 


mediate proceedings was not material, and did | 
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case. “~~ a 


appertained to an estate recorded - 


` there is nothing to show that the 


It appears that these cases were com-- 


not affect the jurisdiction of thé Settlement 
Officer who passed final orders. = ve we 
These appeals, therefore, fail and are 


dismissed with costs, half gold mohur in each 
Appeals dismisséd. 
na | 
(s. c. 90. L. J. 595.) a 
CALCUTTA HIGH COURT. ké 
SEGOND Crvit Appear No. 2069 or 1906. || 
November 18, 1908. ! 
Present :—Mr. Justice Caspersz and |. ~ 
í Mr.:Justice Coxe. | p 
GOPAL CHANDRA MAITY—|Depanbanr. 
i APPELLANT L at 
p versus ` | 
CHOWDHURY KRISHNA CHANDRA . 


DAS PAHARAJ—P aintire—Rasponpent. 
Landlord and Terunt—Rent, ‘non-payment of —Pos. 
session tu tenakt—Landlord’s tnritation to take pos- 








- session— Landlord not bound to put unwilling tenant 


into -poasession—Terant’s liability to pay rent, 

-The general ,principle is that a vendor is bound 
to give peaceful possession to his vendee. So also 
the lessor- is bound, on ‘the’ lessee’s reqnést, to 


. put him in possession of the property. But in the 


-case of not an initial ‘tenancy butiof a 

who caused the sale of 7 his ee ee 
be set aside and was at liberty at” any time 
to go back to the possession of:his lands ‘and was 
in fact invited to .do so-by the lapion” and 
landlord ob“ 
structed the tenant in any way, it was aaa 
of the tenant to take back his lands,and even 3f 
he did not do so, though -formal possession wan 
taken through the Court, he was liable to par renti 
for the landlord is not bond to put his unwilling 
tenant into possession of his holding. 
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Res 


-Appeal from ‘the decree of. the’ District- ` 


Judge of Midnapore, dated August 15, 1906, 
confirming that of the Sub-Judge of that 
place, dated February 26,1906. | ` 
The suit was for recovery of rent. ` , 
Babus Atulya Oharan, Bose and Prakash 
Chandra Strear, for the Appellant, R 
Babus Shorosikt Oharan Mitra, for the Rè- 
spondent. _ i 
Judgment.—this an appeal by the ~ 
defendant who is a putnidar under the plain- 
tiff-respondent. | | 
On a previous occasion, the ‘putni was 
sold under the provisions of Regulation VILL 
of 1819 at the instance of the plaintiff 
landlord who purchased it in 1900. That 
.sale was, however, set aside in May 1901 
at the suit of the defendant. Thereafter 
according to’ the findings arrived” at 


> 
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in the lower Courts, the plaintiff served 
notices on the ‘defendant in December 1901 
and March 1903 binding him to resume pos- 
session of the putni taluk. 

‘It is urged on behalf of the defendant 
that he did not resume possession, and that 
the mere fact that the plaintiff served 
certain notices on him to resume possessin 
does not entitle the plaintiff to recover 
the rent for the years in suit, namely, 1309, 
to Ohait 1312. It is said that the lower 
appellate Court should have recorded a find- 
ing as to whether the defendant kad, asa 
matter of fact, resumed possession of the 
taluk. In the next place, it is urged that 
the District Judge was in error in saying that 
the defendant omitted to produce any rent 
receipt and that there is a receipt printed at 
page 15 of the Paper book. 

With reference to the second contention 
we find that the document is not-rent-receipt. 
It is a chalan of rent for Rs. 244; that is 
not a receipt. The District Judge was cer- 
tainly entitled to argue that the defendant’s 
plea had not been made out owing to the 
absence of a formal receipt. i 

Coming now to the substantial conten- 
tion in the case, we have to observe that 
the general principle is that a vendor is 
bound to give peaceful possession to his 
vendee. So, also, ordinarily, the tenant goes 
to take possession’; and, if he is unable to 
do so, he invokes the assistance of his land- 
lord, and this practice appears to have been 
present in the minds of the framers of the 
Transfer.of Property Act, section 108, clause 
(b), of which says that the lessor is bound, 
on the lessee’s request, to put him in posses- 
sion of the property. The circumstances of the 
present case are somewhat special; inasmuch 
as we are not dealing with the case of an 
initial tenancy but of a tenant who caused 
the sale of his property to be set aside and 
was at liberty at any time to go back to 
the possession of his lands and-was in fact 
invited to do so by the’ landlord. There 
is nothing to show that the landlord ob- 
structed the tenant in any way or that the 
notices were in any way served to save 
appearances. It was the duty of the tenant 
to take back his lands for which he had, 
virtually, brought an action, and, if he did 
not do so, thoagh formal possession Was - 
taken through the Court in Baisak 1311, 
as‘ appears from the judgment of the first: 
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Court, to what reason the delay may be 
attributed, we are unable to understand. 
On the question of law, we are not pre- 
pared to accede to the contention of the 
learned Vakil for the defendant that the 
landlord is bound to put his unwilling or 
recalcitrant tenant into possession of his 
holding. 

The appeal, accordingly, fails and is dis- 
missed with costs. 

Appeal dismissed. 


(s. c. 9 0. L. J. 559.) 
CALCUTTA HIGH COURT. 
APPLIGATION IN Privy CouxorL APPBAL No. 25 
or 1904. 
March 28, 1905. 
Present : — Sir Francis Maclean, KT., 

C. J. and Mr. Justice Mitra. 
CHUTTERPUT SINGH—PBrTITIONER 
versus 
MAHARAJ BAHADUR—-OrrosıTh PARTY, 

Priiy Ovuncil Appeal—Security for costs—High 
Court Rules, Appellate side, Part II, Oh. IV, Rule 
x¥X—Government Promissory Notes— Market value. 

When the security to be given by an applicant 
for leave to appeal to the Privy Council consists of 
Government Securities, the market-value of such 
securities must be Rs. 4,000 on the date of their 
deposit. i 

Babus Joy Gopal Ghosha and. Manmatha 
Nath Mukherjee, for the Petitioner. 9 

Babu Umakali Mukherjee, for the Opposite 
Party. 

Judgment.—wWhen the security to be 
given by an applicant for leave to appeal 
to His Majesty in Council consists of Gov- 
ernment Securities, the market-value of 
such securities must be Ra 4,000 on the date 
of their deposit. 

In the present case, if the value of the 
Government Securities be vot Rs. 4,000, the 
applicant must make up the difference within 
a fortnight from this date. 

[Note.—See the caso of Bibi Golap Kumari Saheba v. 
Ganesh Ohundra Muter, (1909) 2 I. 0.844; 13 0. W. 
N. 628 ; 36 C. 653; 9 C L.J. 560, where the contrary 
view was, taken.—Ed.] 


Te 


Vol. 1] | “INDIAN Gasns, ` ` an ne 
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(s. 0. 13 C. W. N. 728 ; 9 C. L. J. 605.) On the 31st May, Bryan, received: a letter 
CALCUTTA HIGH COURT. from the accused offering’ him a post of 
Goveexsent APPEAL No. 1 or 1909. Sub-manager on a salary of Rs: 250 a'month, 
March 3, 1909- A rising to Rs. 350 -with cash security of 

Present :—Mr. Justice Oaspersz and Rs. 1,000, of which a-third was to -be paid 

- +. + Mr, Justice Ryves. . in advance along with the application. He 

< EMPEROR—APPRLLANT states in that letter—“ I am! the man to 

` versus . i : dispose of this application and you will have 

DEDENDRA PROSAD—Accusep— to work under me.” As Bryan had no 

- ~ RESPONDENT. desire to apply for the post, he put the 
Penal Code (dct XLV of 1860), 8. 420—Cheating— letter asido. "Sometime afterwards, it oocurred 
Fale vepresentation—Test of criminality, to him that a friend of-his, oné Grindolph, 


Where the accused obtained complainant's money . . . : s 
by a false promise, which he knew he could nop the complainant in this case, might care for 


fulfil, the acoused was guilty of cheating; andthe the job as he was then looking out for 
fact that long afterwards, under, pressure, the accused work He gave the letter to Grindolph 
paid back a portion of the money he had received together with a letter of introduction’ to 
cannot in any way affect his ériminality. The Debaidea P 1 Thi : Sentemb 
test of the accused’s criminality is not what he even ornada: 18 was in Septem ep 
did months afterwards under pressure, but what and, as according to Debendra ‘Persad’s - 
was in his miñd at the time when, and under what letter, the last date for making an. appli- 
circumstances, the money was given to him by the cation was stated to be the 15th Septem- ` 
complainant and whether he then intended to re-pay b Grindolph 4 dintel ad 

the same. er, Grindolph immediately made arrange- 


2. ' - i - - ments with a friend of his to raise the 
Criminal appeal by the Government from necessary security money- and| started off 


the order of the Sessions Judge of Durbhanga, to interview the accused, carrying with him 
ja aa a a aa AAN -_ both the letters. Ab the interview, Grindolph 
Panah S. P. “Sinha, Advocate-General, and -swears that the accused gave him to-under- 
| ‘Mr. Orr, Deputy Legal Remembrancer, for stand that” he was dewan in-the employ of 


the Crown. P the Rani of Darbhanga and repeated the pro- 
. Messrs. Hug’ and a Lull, Counsel, and mises made in his letter to Bryan|emphasizing 
x Babus Dwarka Nath Mitter and Kulwant Sahay, again the necessity of an advance of the security 
- for the Accused. i money being made with the application for 
Judgment.—this is anappeal by the the post. Grindolph returned to Allahabad” 
Government of Bengal against the judgment and, after’ a long correspondence between 
and order of the learned Sessions Judge of “him and the accused, whose letters are on 
‘Darbhanga, dated -the 28rd September 1908, - the record, he took a loan from a local Bank 
- allowing the appeal of Debendra Persad who and remitted Rs. 200 to the accused by a 
‘had been convicted by. the Sub-Divisional telegraphic’ money-order. ` The accused's re- 
Magistrate of Samastipur on the 5th August ceipt of the money ison the record. Grindolph 
1908, under section 420 of the Indian Penal waited in vain for the appointment. The 
` Code and sentenced to undergo: nine months’ accused assured him in. many letters that 
‘rigorous imprisonment and to paya fineof he would get the appointment and that 
Rs. 300, or in default thereof, a further term the only cause of the delay! was- that 
“of three months’ rigorous imprisonment. the Rani had gone on a pilgrimage. . So 
The facts of the case have been set out confident was Grindolph of the bona fides of 
with very great care in the exhaustive judg- the accused’s -assertion that he would very 
ment of the Sub-Divisional Magistrate. For shortly get the post that he sold off-all his 
“the, purposes of this appeal, ibis not neces- furniture by ‘auction. As. there was still <8 
sary to recapitulate all the facts. The. further delay, he again wrote to.the accused 
case for the Crown, stated briefly, was as who, in order to allay his suspicions, arranged 
follows:—The accused Debendra Persad, -& meeting at the waiting-room: of Banki- 
early in 1907, went to the shop of. Bryan, pora Railway station between Grindolph and 
a tailor in Allahabad, and ordered a suit‘ a person whom the accused | described - 
of clothes stating that he was the dewan -as Her Highness’ cousin. On the 4th March 
of the Narhan estate. He paid for the 1908, after nightfall, æ native’ gentleman 
clothes subsequently and. took them away. . appeared at this waiting-room and wag 
: | ; 
| 
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introduced by the accused to Grindolph as 
Her Highness’ cousin. This person told him 
that the Rani would return by about the 
middle of March, and that he must wait 
till then. Later on, on the 24th March, in 
consequence of a telegram sent by the accused, 
Grindolph went to Hajipore Dak Bungalow 
and met the accused who informed him that 
the Rani was about to return and that he 
would be appointed on the day following 
her return. The accused told Grindolph 
in the meantime to go back to Allahabad 
and destroy the correspondence and, in future, 
to address letters to him in the name of Ramji 
Prosad. Subsequent letters from Grindolph 
to the accused were so addressed. To cut 
a long story short, Grindolph lost patience 
and demanded back his money under threat of 
legal proceedings. The accused promised to 
pay by the 80th April positively, but did 
not do so. Then at the ‘intervention of 
some friends of the accused, he agreed to 
re-pay the money by monthly instalments of 
Rs. 50. One such instalment was paid, 
and that wag all. The rest has not been 
paid up to date. The case was initiated by 
the police. ‘They were investigating another 
similar case of cheating in which one Wade 
was the complainant. That case was actually 
started but, owing to the fact that Wade 
had taken up an appointment on a Railway 
in Madras, and could not" easily come away 
that prosecution was dropped. In the course 
of the investigation, however, the police 
came to hear of the accused’s dealings with 
Grindolph. , The story for the prosecution 
is corroborated at almost every step by the 
letters written by the accused himself. It 
has been proved that the accused at that 
time had no connection whatever with either 
the Narhan or the Darbhanga estate, and 
that at neither place was there a post vacant 
such as was described by the accused. The 
accused put in no defence whatever. He 
declined to make a statement and called no 
witnesses. This case came on for hearing after 
the appellate Court’s judgment, in the case 
instituted on the,complaint of J. Boodrie 
against the accused, had been delivered. In 
that case besides the direct evidence of the 
complainant with reference to the fraud com- 
mitted on him, evidence of similar frauds, 
or attempted frauds, by the accused on 
other subordinate railway. officials was ten- 
dered and accepted in evidence. As, how- 


INDIAN CASES. 


a {1909 


ever, the learned Sessions Judge in his 
judgment in that case held such evidence 
to be inadmissible, no evidence of that kind 
was produced in this case. The Sub-Divi- 
sional Magistrate, after analysing the whole 
evidence very carefully has come to the 
conclusion that Grindolph borrowed Rs. 200 
and remitted the sum to the accused in 
consequence of the latter’s falsely informing 
him that he was Manager to the Rani 
of Darbhanga and would obtain for 
him a lucrative post under himself, 
provided a part of the security demanded 
was paid to himin cash at once. He has 
held on this evidence that the accused was 
guilty of the offence punishable under sec- 
tion 420 of the Indian Penal Code. On 
appeal, the learned Sessions Judge disposed 
of the case very shortly, being of opinion 
that no criminal offence was made out on 
the evidence because, apparently, the com- 
plainant admitted that, when he went to 
see the accused. he understood that if he 
did not get the appointment, he would get 
the refund of his money and it was ad- 
mitted that, on the complainant's not get- 
ing the appointment, “a refund of the money 
commenced, though after delay.” He goes 
on to say: “The allegation (we presume 
of the accused) ‘was not a definite. promise 
of the post on paymentof money, but the 
impossibility of ‘getting the post without 
such payment. It thus becomes immaterial 
whether there was any truth in the other 
alleged statements of appellants, such as 
that he was a Rani’s dewan or that he 
really had an appointment under his control. 
The arrangement between the parties was 
that complainant would get either the post 
or a refund of his money. There is no- 
thing fraudulent in an arrangement of this 
description and there can be no conviction 
for cheating. The record has been burden- 
ed with much irrelevant matters relating 
to the steps taken by complainant to borrow 
the money and to his conversation with 
various people and altogether undue pro- 
minence seems to have been given to the 
case.” This is practically the whole of 


the judgment, and we think ibt does scant, 


justice to" the very great care taken by the 
Sub-Divisional Magistrate who tried the case. 

We cannot at all agree with the conclu- 
sion at which the learned Sessions Judge 
has arrived. 


It seems to us to be estab-" 


‘ 


Vel. WI 


lished’on the evidence that the accused ob- 
tained Grindolph’s money by a promise 
which he knaw he could not fulfil, and the 
fact that, long afterwards, under pressure 
the accused paid back'a quarter ‘of what 
he .had received, can in no way affect his 
criminality. “The test of the accused’s crimi- 
nality is riot what he~did months after- 
wards under pressure, as we have said, but 
what was in his mind at the time when, 
and under what circumstances, the money 
was given to him by Grindolph and whe- 
ther the accused then intended to re-pay 
the same. Hoe knew of Grindolph's straitened 
circumstances” and probably’ thought, .as 
indeed was the case, ‘that he would not 
think it worth his while to incur the ex- 
pense of a criminal prosecution or a civil 
action. z 

.. On behalf of the accused in this” Court 
it has been urged that no inducement was 
held out by ` him to Grindolph. The 
inducement, if any, was addressed to Bryan, 
and the accused cannot be held responsible if 
Bryan sent on the letter; to Grindolph. 
It was Grindolph who came to the accused 
and not the accused who ‘went ‘to Grin- 
dolph. In our opinion, thére' is’ no force 
in these arguments, because, at the 
first meeting between  Grindolph and 
the accused, the latter verbally con- 
firmed the contents of ' the letter, and ib 
was only after this conversation and the 
“passing. of a' considerable amount of corre- 
spondence between the parties that Grindolph 
actually borrowed and sent the money to the 
accused. 


The second argument addressed to us was | 


that the letters of the accused to Grindolph 
had not been ‘proved. What happened at 
the trial was this. The complainant pro- 
duced the letters and said he had received 
them from the accused. The accused was 


for six months working as a naib tehsildar . 


on the faminé-relief work in Darbhanga in 
1907, immediately under the prosecution 
witness No.8 who deposed that he was 
perfectly familiar with the accused's hand- 
writing and swore to a large number of 
the letters on the record being in his hand- 
writing. He ‘was not attacked ‘in, cross-ex- 
amination on this point, and the accused 
himself has nowhere denied that he was 
the writer of those letters. Tbe Sub-Divi- 
sional Magistrate had the whole series of 
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the letters forming the EE TR be- - 
fore him and he came to the conclusion 

that they were all written by, the accused.” 

Under these ‘circumstances, we think there i is 

no force in this argument either. 

For these reasons, we allow the appeal: and 
setting aside the ‘order of acquittal, restore’ 
the order of conviction under section 420 
of the Indian Penal Code, . recorded by the 
Sub-Divisional Magistrate of Samastipur. 4 

We reserve for future consideration the 
question of sentence. Let a Rule issue re- 
turnable in ten days for the accused to show 
cause why the sentence should not be enhanc- 
ed, meanwhile, the acoused will be re-com-' 
mitted to custody. 

Appeal allowed ; ; acougo o convicted. 





1 
(sc. 18 0. W. N. 550.) 4 
* CALCUTTA HIGH COURT. . 
OURIMINAL Revision No. 1259 of 1908. 
: January 7,.1909. $ 
Present :—Mr. Justice Holmwood and | 
` Mr. Justice Ryvės. 
BRINDABAN CHANDER’ DAS—PeT- IH 
TIONER. 
versus ` 


ISHAQUDDIN CHOW DHURY—Oprosits 


PARTY. 

Eridence, documentary—Eaclusion—Intpection of 
docunent—Criminal Procedure Code, (Act V of 1898), 8, 
350—De novo trial—Ezam nation of Complainant iy 
Magistrate's presence—Defamation case. 

As the value of a document cannot be judgod- 
before it is produced and inspected, the Court is 
bound to accept a document produced by the accused 
and to look atit before it is excluded. 

Where no application is made for a de xovo trial 
the Magistrate cau convict upon evidence partly 
recorded by his predecessor in ‘office; but it. is 
desirable in a defamation case that the exdmination 
and crosé-examination of the complainant should ‘be 
held in the presence of the Magist: trying the caso. 


Facts.—The opposite party, a Sub-In- 


. spector of Police, charged the petitioner with 


defamation for writing a letter to the peti- 
tioner’s Master to the effect that the com- 
plainant had wrongfully confined him (the 
petitioner) ‘ and had oxtorted money from 
him Ths petitioner’s master sent the letter 
to the Magistrate who gave’permiasion to the. 
opprsite party to start the prosecution. i 

The accused (petitioner) tendered certain 
documents “in evidenca to ‘prove pry mont. 
Bat the Magistrate who was trying the cre 
rejected thom on‘the ground that they wee 
of no value.’ . a ; 


i 
- A t 
1 
i 
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The complainant was examined by the 
Court, but after that the presiding officer 
was succeeded by Babu D. K. Mitter who 
did not think it necessary to examine the 
complainant again and proceeded with the 
trial and eventually convicted the accused 
under section 500, Indian Penal Codg, and sen- 
tenced him to pay a fine of Rs. 150. 

The accused moved ‘the High Court and 
obtained this Rule. 

` Baba Dasarathi Sanyal and Sarat Ohandra 
Lahiri, for the Petitioner. 

Judgment.—this was a Rule calling 
upon the District Magistrate of Rungpur to 
show cause why the conviction.and sentence 
_ passed upon the petitioner under section 5CO 

of the Indian Penal Code should not be set 
aside on the grounds. firstly, that the learned 
Sub-Divisional Magistrate had excluded im- 
portant evidence for the defence, and secondly, 
that the whole of the evidence had not been 
heard by Babu D. K. Mitter and that, there- 
fore, the conviction by him was without juris- 
diction. 

As regards the first ground the Magistrate 
now explains that in view of the evidence of 
the first witness for the defence, the document 
could have been of no value. But we can 
hardly agree that the value of a document 
can be judged before it is produced and in- 
spected. The consideration advanced by the 
Magistrate might be very cogent if they 
were based onan actual inspection of the 
document’ which bore out the suspicion 
which he derived from the oral evidence but 
we think that he was bound to accept the 
document and to look at it. ~ 

As regards the second point it is true 
that no application appears to have been 
made for a de novo trial and that the Magis- 
trate’s action was not strictly without juris- 
diction, but it certainly is most desireable 
in -a case of defamation that the examina- 
tion and cross-examination of the com- 
plainant should be held in the presence of 
the Magistrate who had the seizin of the 
case. In fact it is difficult to see how a 
Magistrate can adequately decide such a case 
without having had the complainant examined 
and cross-examined before him. 

We, therefore, think that this Rule should 
be made absolute and that there should bea 
de novo hearing before the learned Magistrate 
after hearing the whole of the evidence. 
The Rule is made absolute, the conviction 


-fendant No. 2. 


and sentence are set aside, anda re-hearing of 
the whole of the evidence is ordered. e 
The District Magistrate may make the case 
over to any Magistrate under him whom he 
‘thinks competent to try it, 
Rule made absolute. 





(s. o. 18 0. W. N. 800.) 
OALCUTTA HIGH COURT. 
Second Crvm Appran No. 418 or 1907. 
June 25, 1908. 

Present :—Sir Robert Rampini, A. O. J., and 
Mr. Justice Ryves. - 
BAISHNAB CHARAN LAHA—DBFENDART 
No. 1—APPELLANT 
versus 
BASUNTA KUMAR PAIN AND ANOTHER— 
PLAINTIFF8— RESPONDENTS. 

Foreclosure suit—Compromise giving stv months’ 
time—Decree giling three months’ time—Mutake of 
Court, taking advantage of —Fi aud 

A compromise was offected in a foreclosure suit 
giving six months’ time to the mortgagor to pay off 
the amount, but by mistake the decree gave only 
three months’ time; ond when the mortgagor camo 
to deposit the amount he was informed that the 
decree had been made absolute afew days after tho 
expiration of three months from the date of the 
decree. He then brought a suit for setting aside the 
decree for foreclosure: 

Held, that the facts found constituted frand and 
the decree was rightly set aside. 

Appeal from the decree -of Babu Asu- 
tosh Banerji, Sub-Judge of Backergunge, 
dated December 22, 1906, affirming that 
of Babu Ram Charan Mallik, Munsif of 
Bhola, dated March 31, 1906. i 

Babus Dwarka Nath Ohuckerbutty, and; Tarak 
Ohandra Ohucke:butty, for the Appellant. 

Dr. Priya Nath Sen, for the Respondents. 

Judgment.—this appeal arises out 
of a suit which was brought for setting 
aside a decree for foreclosure. 

The facts are that defendant No. 2° was 
the mortgagor and defendant No. 3, the 
mortgagee, whosold his mortgage rights to 
defendant No. 1. Defendant No.1 brought 
a foreclosure suit No. 25 of 1905. But 
it was compromised between him and de- 
The petition of compro- 
mise was filed on the 21st February, 1905, 


“and under its terms defendant No. 2 was to 


pay Rs. 165 and costs-in full satisfaction of 
the claim within six months fromthe 2lst 
February, 1905, failing which defendant No. 2 
would be barred for ever. from redeeming 
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the mortgaged property. The defendant 
No. 2 sold his rights to the plaintiffs. On 
the 14th August, 1905, the plaintiffs made 
an application for depositing the decretal 
amount in Court and then he came to know 
that the decree had been made absolute a 
few. days after the expiration of three months 
from the date of decree and the application 
was rejected. The plaintiffs contend that 
defendant No, 1, fraudulently caused the 
„decree to be made absolute although six 
months’ time had been given by the solenamah 
and hurriedly took possession of the mort- 
gaged: property without waiting for the ex- 
piry of six months. The decree for fore- 
closure was passed on the 20th March, 1905, 
and the decree was made absolute on the 
8th July 1905, only three “months!” time 
‘having been given by the decree to defen- 
dant No. 2. The lower appellate Court 
has, on these facts, found that the decree 


‘has been properly set aside by the Court 


of first instance. 

Now the defendant No. 1 appeals and 
contends. that the facts found are not suff- 
cient to constitute’ fraud. We cannot agree 
with this contention. We think that the 
facts found constitute fraud and justfied the 
lower appellate Court in setting aside the 
foreclosure decree. Defendant No. 1 knew 
very well that he could not apply for 
making the decree absolute untill six months 
from the 21st February 1908 had: expired 
and it was fraudulent for him to -apply 
before the expiry of six months for making 
the decree absolute. The Court made the 
decree absolute on the 8th July, 1905, in 
ignorance of the fact that there had been 
a contract between the parties that defen- 
dant No. 2, was to have six months’ time. 
The Court. would never have passed the 
decree, if this fact had been brought to its 
notice and in the circumstances it was fraudu- 
lent on the part of defendant No. 1, to apply 
to have the decree made absolute. We, 
therefore, see no reason to interfere: with 
the judgment of the -lower appellate Court. 


“ We dismiss this.appeal with costs. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Sgsconp Civ APPRAL No. 380 or 1907, 
January 6, 1909., 
Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 
SRIMATI SUJAN BIBI—Desveypaxt— 
APPELLANT 
versus | 
SRIMATI ASAFA KHATUN-— PLAINTIFF — 
i RESPONDENT. 


Registration Act (ILI of 1877), ss. 49 and 87—Death 
of executant—Presentution of document fur registration 
by one of sereral representatives— Whether registration: 
binds property. 

It is questionable whether section: 87 of the Regis- 
tration Act, which cures defects in the procedure 
of the Registering Officer, can be extended to cure 
also the shortcomings of porsons who apply to hava 
documents registered, 

Mujrb-un-nisea v. Abdur Rahim, 23 A. 2338, referred 
to. 

Where execution of a document was admitted 
before the Registering Officer by one out of- several 
representatives of the deceased executant, the error 
in registering the deed, does not preclude the docu- 
ment under section 49 of the Registration Act from 
affecting tho immovable property specified in it. 

Pakran v, Kunhamma, 23 M. 580, followed. 

Appeal from the decree of the Sub-Judge 


of Chittagong, dated November 80, 1906, 


- affirming that of the Munsif of Patiya, 


dated April 9, 1906. 

Moulvi. Shamsul Huda gad Babu Hart 
Bhushan Mukherji, for the Appellant. 

Moulvis Mahammad Yusuf and Mr. 
Strcar, for the Respondent. 

Judgment. 
a suit brought by the daughter of one 
Anwar “Ali to recover certain property as 
one of the heirs of her deceased futher, 
and to set aside certain conveyances. This 
appeal relates only. to one of these con-- 
veyances which is said to have been exe- 


a. 





-cuted in favour of Anwar Ali’s wife, the 


first defendant. 

The suit was decreed’ by the Munsif. The 
defendant No. 1, appealed to the Subordinate 
Judge of Chittagong and her- appeal was 
dismissed by that Officer, on the: ground 
that the document in her favour not having 
been- duly registered, her defence to the. 
plaintiff’s suit, therefore, failed. 

The widow appeals ‘to. this- Court, and 
it is argued on her behalf that the learned: 
Subordinate Judge wag wrong in refusing 
to go into the merits of the-case and in: 
disposing of it on the finding. that the 
appellant's conveyance was not duly registered. 


19 - 


This document is : said to have been 
executed by Anwar Ali on the day of his 
death and was presented for registration 
about three months later by the present ap- 
pellant, who was only one of Anwar Ali’s 
heirs. The Subordinate Judge considers that 
as all the heirs of ‘Anwar Ali did not join 
in the application for registration, the 
- registration was invalid and that, therefore, 
the document was not duly registered and 
cannot be treated as effecting a valid sale. 

The apellant relies particularly on the 
case of Pakran v.. Kunhamm (1). In that 
case also the execution of the, deed in suit 
was admitted before the Registering Officer 
by but one ont of three representatives of 
the deceased. The learned Judges did not 
hold that such an application was sufficient 
in law to warrant registration, but they 
held that the error committed by the Sub- 
Registrar, if any, in registering the deed 
was merely’a defect of procedure and did 
not render the registration invalid. They 
relied ‘on certain quoted decisions of the 
Privy Council and other Courts. It appears 
to us that it may be open to question 
whether section 87 of the Registration 
Act, 1877, which cures defects in the pro- 
cedure of the registering officer, can be ex- 
tended to cure also the shortcomings of 
persons who apply to have documents re- 
gistered; and in this connection we may 
refer briefly to the case of Mujtb-un-ntssa v. 
Abdur Rahim (2). : 

But having regard to the authorities cited 
in Pakran v. Kunhamma, (1), the learned 
pleader for the respondent considers that a 
document presented for registration after 
the death of the executant by one out of 
several of his representatives is not precluded 
by section 49 of the Registration Act from 
affecting the immovable property specified 
in it. We- feel ourselves bound to- follow 
these authorities and to hold that the 
learned Subordinate Judge was wrong in 
treating the conveyance now under consider- 
ation as not duly registered. 
. It has been argued by the learned pleader 
for the respondent that the Subordinate 
Judge intended to find that the document 
was not a genuine one and was not exe- 
cuted by Anwar Ali at all. But after read- 
ing the whole judgment of the Subordinate 
: (1) 28 M. 580. 

(2) 23 A, 288, 
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Judge, we are unable to accept this as a 
correct description of his conclusions. We 
do not think that he applied his mind or 
intended to apply his mind to the ques- 
tion whether the document was duly exe- 
cuted by Anwar Ali or not. 

This being our opinion we must allow 
the appeal and remand the case to the 
Subordinate Judge in order that he may 
dispose of the other points arising for 
determination. 


The costs of this appeal will abide the 
result. 7 
i Oase remanded. 


(s. o. 18 C. W. N. 518) 


CALCUTTA HIGH COURT. 
Seconn Civiu APPRAL No. 2611 or 1907. 
January 8, 1909. 

Present :—Mr. Justice Brett. 

PANCHKOURI GHOSH—PLAINTIFE— 

APPELLANT 
~ VETEUS, 
PRAN GOPAL MUKERJEE AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Revenue Sale Law (Act XI of 1859), 8. 88—Timt- 
ation Act (XV of 1877), 8.7 and Sch. II, arts. 12 and 
95—Minor, sint ly, to set aside revenue sale—Fraud 
of co-sharer—Pur hase by him tn benawi-Specific 
Relies Act (I of 1877), 8. 42—Sutt for declaratton— 
Consequential relief. 

The provisions of the Revenue Sale Law are com- 
plete, and section 7 of the Limitation Act, 1877, is 
not applicable to a suit brought by a minor to 
sot aside a revonue salo. Sach suit must be brought 
within ono year from the date of the confirmation 
of the sale, even though tho plaintiff be a minor, 
under section 33 of the Revenne Sale Law. 

When a part proprietor of an estate sues for a 
declaration that his right was not affected by the 
revenue sale on the ground that the sale had been 
brought about by the fraud of hisco-sharer, who 
purchased the property in benami, the limitation 
applicable to the suit would be that fixed by art. 95 
of Sch II of the Limitation Act, 1877. 

When such a suit was valued at the full value of 
the share claimed, the prayer for possession must 
be taken to have included a prayer for such conse- 
quential relief as was necessary inorder to restore - 
tho plaintiff to possession of his share. 

Appeal from the decree of the Sub-Judge 
of Burdwan, dated August 28, 1907, affirming 
that of the Munsif of Burdwan, dated August 

2, 1906. 

Babu: Nalini Ranjan Ohatterji, forthe Ap- 

pellant. 
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Babu Debendra Ohandra Mullik, for the 
Respondent. 
' Judgment.—tTwo points have been 
taken in support’ of this appeal. The first 
“ig that the lower appellate Court has erred 
in law in holding that the present suit is 
barred under the provisions of section 33 of 
Act XI of 1859, and the second is that the 
lower appellate Court has erred in law in 
not having taken up or decided the other 
point which was raised’ on the plaint, namely, 
_whether the plaintiff's right was not 
affected by the sale on the ground that the 
sale had been brought abont by fraud on 
the part of his co-sharer and that his co- 
sharer was the actual purchaser of the pro- 
perty in the benami of the ostensible pur- 
chaser. 
` In support of the first point, it has been 
argued that section 7 of the Indian Limitation 
Act, must be taken to apply to acase like 
the present in which the plaintiff was a 
minor at the time of the institution of the suit 
-(and in fact is still a minor) because the 
game limitation is provided ander art. 12 
of the second Schedule of the Indian Limit- 
ation Actas is provided under section 33 of 
Act XI of 1859 and section 7 would apply to 
a suit brought under the provisions of art, 
12 of the second Schedule of the Indian 
Limitation Act. The question is not free 
from difficulty but it seems to me that the 
view which the lower Courts have taken 
is correct and that it could not have been 


the intention of the Legislature that the ` 


rights by purchase at an auction sale should 
remain in doubt and be liable to be defeat- 
ed during a period of 18 years or more 
from the date of the confirmation of the 
revenue sale. It seems to me-that the pro- 
visions of Act XI of 1859 are complete 
and that, in these circumstances, it must be 
held that the present suit having been 
brought more than one year after the date 
of the confirmation of the sale was barred by 
limitation. 

Às regards the second eae however, 
I think the contention of the appellant 
must prevail. The prayer in the plaint was 
that a decree should be granted in favour of 
the plainsiff daclaring that his share was not 
affected by the sale by reason of the fraud 
of his co-sharer; and there was a fur- 
ther prayer that the plaintiff should ‘be 
restored to possession of his share in the 


property. The learned pleader for the 
respondents has argued that, as in the 


. plaint there was only a prayer for declara- 


tion and no prayer for the necessary con- 
sequential relief, that is to say, for a dec- 
ree in favour of the plaintiff directing the 
execution in his favour of a conveyance of 


‘his share by the purchaser,-as the suit is 


framed, the plaintiff is not entitled to any 
relief on this ground. I find, however, 
that the suit was valued at the full value 
of the share claimed by the plaintiff and, 
therefore,ina snit so valued there was no 
obstacle or objection to the granting of the 
prayer for the consequential relief. The 
suit was one not in the nature of a declara- 
tory suit but was for a declaration that the 
plaintiff’s title was not affected by the sale 
and for recovery of possession. It seems 
to me, in these circumstances, that the 
prayer in the plaint must be taken to have 
included a prayer for such consequential 
relief as was necessary in order to restore 
the plaintiff to possession of his share 
which had been lost in’ consequence of the 
revenue sale. The lower appellate Court 
has held that it was unnecessary to enter 
into the second question because the learned 
Subordinate Judge was of opinion that, after 
the finding as regards limitation had been 
arrived at, the further question could not 
be gone into, But the Subordinate Judge 
appears not- to have noticed that the limit- 
ation applicable to a suit for this portion 
of the relief claimed would be that fixed 
by art. 95 of the ‘second Schedule of the 
Indian Limitation Act and not by section 33 
of Act XI of 1859. The limitation pres- 
cribed by art. 95 of the second Schedule 
of the Indian Limitation Act is three years 
and the suit was certainly instituted within 
that period. I am, therefore, of opinion 
that the case should be sent back to the 
lower appellate Court in order that that 
Court may consider and come to a decision 
on the further point raised by the plain- 
tiff, namely, whether he is entitled to a 
decree declaring that his share was not 
affected by the sale by reason: of the fraud 
of his co-sharer and also whether he is en- 
titled to the necessary*reliefs i in order to en- 
able him to recover possession of his share. 
The decree of the lower appellate Court 
is, accordingly, set aside and the case sent 
back to that Court in order that this point may 
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be eonsidered and determined and the case 
disposed of. Costs will abide the result. 

I notice that the date of the institu- 
tion of the suit is November 1905. The 
present case should, therefore, be taken up 
and disposed of by the lower appellate 
Court as soon as possible after the receipt 
of the record from this Court. 

Oase remanded. 





(s.c. 18 O. W. N. 867.) 

CALCUTTA HIGH COURT. - 

URIMINAL Revision Case No. 952 or 1908, 
November 6, 1908. 
Present :—Mr. Justice Sharfuddin and 

Mr. Justice Coxe. 

KISHORI LAL PANURI AND ANOTHER— 

PRTITIONSRS 
verstis 


EMPEROR—Opposira PARTY. 

Criminal Proc: dure Code (Act V of 1898), sr. 133, 
135, 137, 138 and 141—Appliovtion to show cause und 
Jor a jury—Both not to be granted—Jury failing in duty 
reer made absolute without taking cuulence— When 

gal. 

Section 185 of the Criminal Procedure Code gives 
the person, against whom an order under section 183 
is passed, the right to show cause or to apply for a 
jury: an application for “both these reliefs cannot 
be made. 

Tf he adopts the former alternative the Magistrate 
ja bound to take action under section 187; and if he 
adopts the second alternative, then the Magistrate 13 
bound to take action under section 188. Both these 
sections are imperative in thoir terms and the 
Magistrate has no discretion in the matter: he is 
bound to take the action which thoso sections lay 
down. ’ 

Where a jury was appointed under section 138 
but they failed to perform their duty, and the pe- 
titioners did not ask the Magistrate to take any 
further action or to examine further witnesses, the 
Magistrate was justified in making the order absolute 
under section 141 without taking evidence under 
section 137. g 

Semble : After a jury has failed to perform their 
duty through no fault of the person against whom g 
conditional order has been passed, that person may 
be allowed to revert to the other alternative given 
him by section 135, 


Rule against the order of the Sub-Divi- 
sional Magistrate, Gobindpur, dated August 
11, 1908. 

Babu Hemendra Nath Sen, tor the Peti- 
tioners. 

Judgment.—in this case a condi- 
tional order has been passed against the 
petitioners under section 183, Cr. P. C., 
to remove-an obstruction from the Grand 
Tronk Road. This order was passed on 
the 16th May, 1908, and the petitioners 
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were ordered to remove the obstruction or 
to show cause on the 26th May, 1908. On 
the 26th May, 1908, they appeared and put 
in a petition in which, we are told, they 


both showed cause against the order and- 


also applied to the Magistrate for the appoint- 
ment ofa jury. . 

In our opinion, an application for .both 
these reliefs cannot be made under section 
135; Cr. P. C. That section gives the per- 
son; against whom the order is passed, the 
right to adopt either of these alternatives, 
either to show cause or else to apply for 
a jury. If the person proceeded against 
fails to do either, the consequences prescribed 
by section 136 follow. If he adopts the 
former alternative, the Magistrate is bound 
to take action under section 137; and if 
he adopts the second alternative, then the 
Magistrate is bound to take action under 
section 138. Both sections 137 and 1388 
are imperative in their terms. The Magis- 


trate has no discretion in the matter; he. 


is bound to take the action which those 
sections lay duwn. If, therefore, the peti- 
tioners can both show cause and 
apply for a jury, it follows thatthe Magis- 
trate would be bound both to take evidence 
‘and deal with the matter under section 
137 and also to appoint a jury under section 


188. This appears to us to be a reductro, 


ad absurdum and the conclusion, we draw, 
is that a person may adopt either alternative 
he pleases, but is not: entitled to apply, 
for both the reliefs specified. in section 
135, Cr. P. C. 

It appears that although the petitioners 
applied for both these reliefs, yet in the 
end they elected to proceed with the appli- 
cation for the appointment of a jury. 
That application was granted: the action 
required by section 138 was taken, and the 
jury were appointed and directed to return 
their verdict within three weeks. This 
period was afterwards extended; but the jury 
seemed to have been extremely dilatory: 
and after the Magistrate had given them 
the ample time of two months, they still 
failed to submit their report. Therefore, the 


Magistrate proceeded under section 141 to, 


make the “order absolute. 

The petitjoners have now come to this 
Court and obtained a rule on the Deputy 
Commissioner of Manbhoom to show cause 
why the order should not be set aside on 
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the ground that the Magistrate should have 
taken evidence in the matter as prescribed 
in section 187, Cr. P. GC. ~ 

It may be the case that after a jury 
has failed to perform their duty, through 
no fault of the person against whom the 
conditional order has been passed, that person 
may perhaps be allowed to revert to the 
other alternative given him by section 135. 
In that case the Court may take evidence 
under section 137 and dispose of the 
matter under that section read with 
section 141. It is not necessary for us to 
decide in this case whether such a course 
would be legal or not. because in this case 
it is. perfectly clear that” the petitioner 
never asked the Magistrate to do anything 
of the kind. He put in no application to 
have his witnesses examined; he put in no 
applicationfor adjournment; he did not ask for 
any assistance from the Court at all; nor 
did. hè ask the Court to refrain from, or 
delay in passing orders under section 141, 
This is clear from the record of the case 
itself, nor is it stated in the application 
of the petitoner to this Court that he took 
any action of the nature indicated above. 

In these circumstances, if the petitioners 
did not ask the Magistrate to take any 
further action or to examine further wit- 
nesses, we donot see what else could have 
been done but to dispose of. the matter 
at once. This is what has been done and 


woe do not see how the Magistrate has acted’ 


in any way wrongly. 
The rule is accordingly discharged. 
Rule discharged. 





ALLAHABAD HIGH COURT. 
First Cryin APPRAL No. 222 or 1906. 
October 29, 1909: 

Present :—Sir John Stanley, Kr., 
Chief Justice and My. Justice Banerji. 
RAO HAJI BHAMBHU KHAN— 
AND ANOTHER—PLAINTIFF—A PPELLANT 

. versus 
Musammat UATIFUNNISSA AND orneRrs— 


DEFENDANTS— RESPONDENTS. 
Muhammadan Law—Harriage—Legstimacy—Ac- 
knowledgmext—Presumption—Livmg aa husbund and 
wife—Trearment of the teue of the connection. as son—~ 
acknowledgment of marnage and legitimacy of the 
issue, 


Where there is evidence to show that. there has- 


been not a mere casual concnbinage but a more 


-permanent connection between a man and a woman, 


that tho woman lived continnously in the house of 
the man during his lifeas well as after his death, 
and that they had a son whom the man treated 
throughout as his legitimate son, the. Court will be 
justified to find that the man acknowledged his 
marriage with the woman and tho legitimacy of 
his son. : 

Ashrufood Dowla Ahmed Hussain Khan Bahadur: 
v. Hyder Homair Khan, 11 M.I. A. 94; 7 W. BL 
(P. C.), followed. 

Khajah Hidayat Oollah v. Rai Jan Khanum, 8 M, 
I. A. 296, followed. : 


Firkt Appeal from the decision of the- 
District Judge of Saharanpur, dated 23rd- 
July 1906. 

Messrs. Abdul Raoof ond Sunder Lal, for 
the Appellant. i 
Messrs. J. N. Choudhrt, S. O. Banerji and 

Ghulam Mujtuba, for-the Respondents. 

Judgment.—The main question- in 
this appeal is whether or not Sikandar 
Khan is a legitimate son of Ghulum Hus- 
sain Khan who- died at the age of 80 in 
the year 1867. This Ghulam MHuseain 
Khan served as a sawar in a regiment’in- 
the Deccan. He brought with him from the. 
Deccan as did‘other sawars, a girl of-the name 
of Piria, In these proceedings: sho” is 
described- as a slave girl. But she was 
really not a slave. Most likely-with other- 
Pathan girls she was carried' off as the, 
subine women of old by the victorious Raj- 
puts, Be this” as- it may, she was: not a 
slave girl'in the ordinary-sense ‘of the word: 
She died many years ago, and’ it- is clear 
upon the evidence thatSikandar Khan-ia her 
son by Ghulam Hussain Khan. The real! 
question is whether Misammat Piria ‘was 
acknowledged: by Ghulam Hussain tobe his 
lawful wife and Sikandar Khan‘ as his law- 
ful" son. Ghulam Hussain had-a Rajput wife 
named Mtusammat Bhana, and' by her a 
son named Khadim Hussain Khan: and” a 
daughter named’ Fahimunnissa: It is prov- 
ed beyond question that: Musammat Piria 
and her son Sikandar Khan lived’ con- 
tinuously in the house of Ghulam: Hussain 
Khan during his life and: after his death 
continued so to live. That Sikandar Khan 
was a son of Ghulam Hyssain Khan is 
clearly established by the evidence. In fact 
the plaintiff in his plaint describes him as 
an illegitimate son of Ghulam Hussian Khan, 
but in the course of the appeal even this 
has been denied: It is clear that the plain- 
tiff, when he instituted-the suit, believed'that 
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Sikandar Khan was the son of Ghulam Hus- 
sain Khan. The plaintiff-appellant relies 
upon three facts as strongly. supporting his 
contention that Sikandar Khan was not 
recognized or treated as a lawful son of 
Ghulam Hussain, and to these we shall 
shortly refer. In the first place on the 
death of Ghulam Hussain his son Khadim 
Hussain was alone recorded as owner of his 
property. This, no doubt, is an important 
' matter when we are considering whether or 
not Sikandar Khan was recognised ‘as a 
legitimate son of Ghulam Hussain. But it 
is to be observed’ that the Rajputs became 
in the time of the Emperor Aurangzeb con- 
verts to Muhammadanism ond it is not 
unlikely that though they became Muhan- 
madans they still retained some of their 
Hindu notions and,among others the no- 
tion of the joint family. Even ordinary Muh- 
ammadan families not unfrequently have 
ideas of undivided property which have besn 
borrowed from their Hindu fellow country- 
men. So we do not think it surprising if 
the eldest son of Ghulam Hussain by the 
Rajput wife was allowed by the younger 
son by his Pathan wife to be recorded in 
the place of his father, he continuing to live 
in the family house and to'be supported 
out of the family property. The sister 
Fahimunnissa was entitled to a share in 
Ghulam Hussain’s property and yet she was 
not recorded as owner of such share. The 
members of the family, lived together as a 
joint family, the younger brother and the 
sister being content to leave the nominal 
ownership to the eldest son. Too much 
weight, therefore, is not to be attached to the 
fact that Khadim Hussain Khan was alone 
recorded as the owner of his father’s 
estate. On the death of Khadim Hussain, Sik- 
andar Khan immediately applied for mutation 
of names and this is not to be overlooked. 

Another fact relied on by the appellant’s 
learned advocate was that in a plaint which 
waa filed by Khadim Hussain.and Musammat 
Fahimmunissa against Karam Bibi, wife of 
Khoda Bakhsh Khan, a member of the family 
and another for recovery of a part of 
the family propérty, Sikandar - Khan was 
not made a party to the suit, nor was any 
“mention made of him in the pedigree which 
was put forward by the plaintiffs in that 
litigation. It is said that if Sikandar Khan 
had been a legitimate son of Ghulam Hus- 
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sain, his name would have appeared in the 
litigation. This, no doubt, is a matter on which 
the plaintiff is entitled to rely. But there 
may have been reasons for which the then 
plaintiffs; the sister and brother, ignored him 
in that litigation. It may be that they wish- 
ed to exclude him from participation in 
the family property. But, however the omis- 
gion of his name may be open to explanation, 
there ig no doubt that this plaint ‘furnishes 
some evidence that Khadim Hussain and 
Fahimunnissa did not regard him as alegi- 
timate son ofhis father. The third matter 
on which the learned Advocate for the 
appellant relies is an agreement of the 
23rd April 1889. On the death, as we have 
said, of Khadim Hussain, Sikandar Khan 
applied for mutation of names in his favour, 
but his application was refused. He, there- 
upon, without delay instituted a suit against 
the widow of Khadim Hussain for the 
recovery of his share of the property which 
had been recorded in the name of Khadim 
Hussain. This suit was compromised. The 
agreement to which we have referred pur- 
prots to have been signed by Sikandar Khan, 
Bhambhu Khan and another. Sikandar Khan, 
who is in the document described as the 
son of Ghulam Hussain Khan, agreed to 
accept the village of Muhammadbegpur gh 
his share of the property claimed by him for 
his “support and maintenance during his 
life-time” and he relinquished his claim to 
the residue of the property. In the argee- 
ment it is stated that after ‘the death of 
Musammat Latifunnissa, the heirs of her hus- 
band, namely, Bhambhu Khan and others, 
whoever they may be, shall be the owners 
thereof, and that Latifunnissa shall remain 
in possession in lieu of her dower and her 
share in the estate of her husband. Now 
jt is contended that if Sikandar Khan really 
believed himself to be the legitimate son of 
Ghulam Hussain, he would not have accepted 
one village as his share of his father’s 
The value of the village in question 
may be gathered from a comparison of the 
amount payable as vevenue in respect of 
the whole property. The revenue of Muham- . 
madbegpur is only Rs. 52 while the revenue 
of tke whole of the property is Rs. 600. We 
may here point out that this agreement was 
not acted npon in its entirety. ‘The terms 
of the compromise on which a decree was 
passed are to be found inan application which 
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was filed by Sikandar Khan and Musammat 
Latifunnissa, dated the 23rd of March 1590. 
The suit was compromised on the terms 
that the village of Muohammadbegpur and also 
the inner enclosure of a house in the village of 
Daryapur should belong to the plaintiff for ever 
and that the rest of the property should be 
possessed by the defendant Latifunnissa. A 
decree was accordingly passed on the 24th of 
March, 1890, embodying the terms of settle- 
ment as appearing in this application. The 
agreement of the 23rd of April, 1889, did 
not, therefore, form the basis of the decree 
in the suit brought by Sikandar Khan 
against Latifunnissa. It is difficult to under- 
stand how it came about that Sikandar 
Khan accepted the terms mentioned in 
these documents. It may be that as he 
was out of possession he had not the 
means “of carrying on protracted litigation. 
It may be that he felt the difficulty of 
proving the marriage of his father and 
mother, Musummat , Piria, which had taken 
place many years before. Whatever may 
be the reasons for his having accepted a 
share of the estate very much less than 
that to which he would, as a legitimate 
"son, have been entitled, the fact that he 
did so furnishes strength to the argument 
advanced by the learned Advocate : for 
the appellant. We have now to consider 
the documents and oral evidence which 
have been relied on in support of the 
claim of Sikandar Khan. The learned Dis- 
trict Judge has attached great importance to 
three documents to which we shall now shortly 
refer. The first of these is a petition which 
purports to have been presented to the 
Conrt by Ghulam Hussain Khan on the 
7th of November, 1866, in reference to the 
jama of the village Jariapur Dayalpur 
which had been fixed at the then recent 
settlement The owners of this village 
considered the Juma excessive and were 
unwilling to accept it, but becoming 
apprehensive that the property might be 
settled with others, they agreed to accept 
the gama and hold themselves liable for 
the payment of it. In this petition the 
petitioner states that he has been seriously 
ill for four years, that he cannot move, 
that Sikandar Khan (whem he describes as 
his son) will attendthe Court and that if 
Sikandar Khan attends the Court under a 
mukhtarnama executed by the petitioner and 


signs the -petition, the petitioner will: ‘accept 
it. This petition was received by, post and 
it is contended on behalf of the appellant that 
there is no evidence by whom it was posted and 
that consequently the Court cannot attach any 
weight to it. We find, however, that on the’ 
subsequent day, namely the Sth of November 
1866, Bhambhu Khan and Sikandar Khan, 
who is described as the son of Ghulam 

Hussain Khan, presented a petition to the 
Court and represented in it that they were 
willing to accept the jama proposed by the 
Settlement Officer, and they prayed that their 
signatures might be taken to the jama 
“by way of favour inasmuch as the whole 
of the petitioner’s family depends upon the 
same village for support.” On the 12th of 
November 1866, an application was made 
by persons representing themselves to be 
the lambardars of the village Daryapur 
and in that application they agreed to 
accept thejama and to pay it by instalments. 

This document is signed by Bhambhu Khan, 
by Sikandar Khan as son of Ghulam 
Hussain Khan and by other parties. The Court 
acted upon these documents and on the 
24th of November 1866 passed an order 
that the case be shelved as the petition 
in reference to the jama had already 
been signed by the lambardars. It is clear 
from those documents that Bhambhn Khan 
recognized and treated Sikandar Khan as 
the son of Ghulam Hussain Khan, and it 
may also be fairly inferred from them that the 
Court was satisfied that Sikandar Khan was 
the legitimate son of Ghulam Husain Khan 
and acted for his father as such. If this 
had not been the case it is unlikely that 
the Court would have accepted his signature 
to the petition accepting the jamang fixed 

by the Settlement Officer. It may also be 
inferred that Ghulam Hussain regarded 
Sikandar Khan as his legitimate son. In 
addition to these documents we have evidence 
of apparently respectable witnesses who 
are connected with the family and who 

deposed that Sikandar Khan was regarded 
and trusted by Ghulam Hussain Khan as 

a legitimate son and his mother Musammat 

Piria alawful wife. We are disposed to 
think that the learned District Judge did 

not attach sufficient weight to the evidence 


‘of these witnesses. The oral evidence adduced 


on behalf of the appellant is of little worth. 
We think on a perusal of it that it justified, 
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so far as regards these witnesses, the 
observation made by the learned District 
Judge that they were prepared to support 
their theory “with an absolute disregard of 
_ truth.’ Was then the treatment of Sikandar 
Khan by his father tantamount to an acknow- 
ledgment of the marriage of Musammat 
Piria and of the legitimacy of her son by 
herP Tn the case of Khajah Hidayut Oollah 
v. Raijan Khanum (1), Their Lordships of 
the Privy Council, after referring to a 
statement of Mr. Macnaghten in his work on 
Muhammadan Law observe :— 

“The effect of that appears to be that 
where a child has been born to a father 
of a mother, where there has been not a 
mere casual concubinage but a more 
permanent connection and where there is 
no insurmountable obstacle to such a 
marriage, then according to the Muhammadan 
Law the presumption is in favour of 
such marriage having taken place.” Their 
Lordships of the Privy Council, in dealing 
with a similar question in the case of 
Ashrufood Dowlah Ahmed Hossein Khan 
Bahadur v. Hyder Hossein Khan (2), referring 
to the earlier case, observed: “The co habita- 
tion alluded to in that judgment was 
continued, it was- proved to have preceded 
conception and to have been between 
a man and woman co-habiting together 


as a man end’ wife and having that. 


repute before the conception commenced 
and the case decided that not-co-habitation 
simply and birth, but that co-habitation 
and: birth: with treatment tantamount to 
acknowledgment sufficed to prove legitimacy.” 
Before then we cən hold that Sikandar 
Khan wasa lawful son of Ghulam Hussain 
Khan, we must be satisfied that there is 
evidence on the record from which it may 
be properly inferred that there was not 
merely: co-habitation between Ghulam 
Hussain and Musammat Piria as -man and 
wife and that Sikandar Khan was their 
offspring, but also that there was treatment 
—of Sikandar Khan by his father such ar 
was tantamount to an acknowledgment of 
the -fact of the marriage of Ghulam Hussain 
and Musammat Piria and of the legitimacy 
of Sikandar Khan. The case is by no means 
free from. difficulty. Having given our 
careful: consideration to the 
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which have been advanced and to all the 
evidence on the record, we think that 
there is evidence- to justify the finding of 
the Court below. We think that the 
requirements of law as laid down by their 
Lordships of the Privy Council have been 
satisfied, and holding this view, we must 
dismiss the appeal. We, therefore, dismiss 
the appeal with one set of costs including 
fees in this Court on the higher scale. 


Appeal dismissed. 





MADRAS HIGH COURT. 
Civit APPRAL No. 52 or 1907. 
August 18, 1909. 
Present :—Mr. Justice Wallis and Mr. Justice 
Sankaran Nair. 
SRI SETHURAMASWAMY IYER AND 
OTHERS—APPRLLANTS 
verses 
SRI MERUSWAMI IYER AND otners— 


RESPONDENTS. 

Hindw Law—Charity properties vested in a joint 
Hindu family—Ancestors of parties proved to be 
heads of Mutt—Self-arqutired properties, «whether 
attach to the office of Mutt—Management of charity 
properties—Right to partition —Primogenitu re. ` 

Where the predecossors of some of the parties to 
a suit, members of a joint Hindu family, were the 
heads of a Mutt and it was found that properties were 
acquired by them : 

Held, that there was no presumption of law that 
such properties were acquired for the office of the 
Mutt and the properties, therefore, were ordinarily 
descendible to all the descendants, any one of whom 
could enforce his claim for partition as against tho 
rest. 

There is no rule of Hindu Law that the manage- 
ment of the family properties devoted to charities 
or religions uses descends according to the rule of 
primogeniture and that the junior members of the 
faimly are not entitled, on partition, to any share 
therein. Itis well-settled that the right to manage 
such properties ordinarily descends to the natural 
heirs of the donee. 

Ramanathan Chetty v. Afurugappa Chetty, 27 M. 192; 
Nabkisgen Mitta v. Harischander Matter, 2 Blorley’s 
Digest. 148; Thandavaroya Pillai v. Shanmoogam. Pillai, 
82-M. 167,19 M. L. J. 59; 2 Ind. Cas, 841, referred to. 

Appeal against the decree of the Sub- 
ordinate Judge of Tanjore, 
of 1904, dated 11th December 1906. 

Hon. V. Krishnaswamt Atyar, Mr. A. sS 
Bala Subramanya Aiyar and Mr. N. 
Rajagopalachariar, for the Appellants. 

Hon. P. S. Sivaswami Atyar (Advocate- 
General), Mr. S. Varadachariar; andiMr, T: 
R. Krishnaswamt Atyur, for, the Respondents. 
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Judgment.—Plaintif sues for parti- 
tion and delivery to him of one-third of 
the properties annexed to the plaint which 
are claimed to be the properties of the 
joint family consisting of himself and of 
the lst and 2nd defendants. He also prays 
for the settlement of a scheme for the manage- 
ment of thé charitablo and religious endow- 
ments mentioned in part III of the 2nd 
schedule. A 

The defence of the first defendant is that 
tke properties are impartible. His con- 
tention is that he’ and his ancestors were 
the hereditary gurus of the family of the 
Maharajahs of Tanjore and that these pro- 
perties appertain to the office of guru as 
such. He further contends that his ancestor 
who was brought to Tanjore as his guru 
by the then Maharajah was also the head 
of a mutt and that these properties apper- 
tain to that mutt. 

The Subordinate Judge has found that the 
parties formed an ordinary Hindu family 
and has decreed, partition. This is an 
appeal against the decision. 

Most of tho properties specified in parts 
I and II of schedule II were given by the 
then Maharajah of Tanjore to one Sri Sethu 
Banaswami stated to be a disciple of the 
Meruswami mutt in Manuargnudi. He had 
an only son Sri Ramasethuswami who left 
an udopted son Sri Sethu Ramaswami who 
died in 1854. His adopted son, Sri Rama- 
sethuswamy, died in April 1886 leaving three 
sons, the plaintiff and the first and second 
defendants and two daughters. From the 
date of the gift there was no occasion for 
partition. That gift seems to have been 
made by the Maharajah to Sethubanasami, 
as the latter was accepted by the Raja as 
his guru. Till the extinction of -the Raj 
the ancestors of the first defendant con- 
tinued tobe the gurus and after the re- 
sumption of the -Raj by the British Gor- 
ernment, the first defendant’s father, - and 
after him the first defendant, continued 
ta be recognized as the gurus of the Raja 
family. It is the case of the first defendant- 
appellant that the gift was made to his 
ancestor on account of his being the Rejah’s 
guru and~those properties together, with 
the rest, which form an accretion- to that 
estate are attached to that office of Rajah 
guru, cannot be separated thereupon tind are, 
therefore, impartible. Sethubanasami, it is 


said, also established a mutt, and it is 
contended these properties appertain to that 
mutt, Mutts are usually associations of San- 
yasis, or celibates, devoted to divine worship, 
who give upedesam or instruction to deserving 
candidates. There are also matams of which 
the members are allowed to marry. The 
house in which they live is also called 
mutt. The office of the Raja guru and the 
headship of the mutt are attained at the 
same time. The first defendant’s 
decessors were all married men when ‘they 
became Raja gurus. His father is not 
alleged to have become a Nanyast. His 
grandfather and great-grandfather became 
sanyasis in their last moments. The dis- 
ciples do not live with the first defendant, - 
There is no doubt the residence of the. 
first defendant is generally called a mutt. 
It is, however, also called ‘asramam’ by some 
and house by others, In support of his 
contention that there is an office of guru, 
of the Tanjore Maharaja’s family the ap- 
pellant relies upon the ceremonies which 
were performed at the time when, on the 
death of one guru, the eldest son succeeded 
to the office. Evidence has been given in. 
this case of the ceremonies that were per- 
formed at the time of the first defendant's 
installation. It appears that a few days 
before his father’s death in the presence of 
the heads of certain other mutés, the first 
defendant was taught Ramamaniram by his 
father and a few days after his death he 
was installed as the head of the mutt. 
Various persons were invited to attend the 
said ceremony. The first defendant was 
made to wear a dress made of Kashaya 
cloth which the head of the the muét should 
wear. He was made to sit on what is 
called an ‘adhistana palak’ which consists of 
two wooden planks, one to siton and the 
other to lean against. The head of Meruswami 
mutt who is said to be the guru hereditary 
of the first defendant’s mutt placed the frst 
defendant on that seat. Then his disciples 
made obeisance to him and he gave upadesam 
to one or two of the disciples. The represerta-_ 
tive of the Maharaja's family then -placed 
him on what is called the “gadi? which is 
a raised seat with a mattress, on it. He had 
the dhandam (stick) given him. After 
that he started on a procession from his 
house, went to the Hanuman temple and as 
far asthe Rajah’s palace and after receiving 
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alms from the palace he came back. It is 
said that no other person is entitled to sit 
on the gadi and the right to sit on the 
gadi is supposed to have been conferred 
upon the first defendant and his predecessors 
as they were the gurus of the Royal family 
of Tanjore, 

It is also alleged and proved that a flag 
is raised on the new year’s day on the mutt 
and that the anniversaries of all the predeces- 
sors of the first defendant are also per- 
formed. The sandels used by the prede- 
cessors of the first defendant are worshipped 
on the respective anniversary days. i 

The first defendant and his predecessors, 
in addition to their ordinary names, have 
also got spiritual names, the first defendant 
being called Chitgurana Brahman, his 
father was called Sachit Sakhananda Brah- 
man, his grandfather Ananda Brahman, 
and his grandfather's father Vimola Brahman, 
and his father, the first guru, Taraka 
Brahman. : 

The first defendant's predecessors, except 
his father, who were gurus had also 
sannadhis. These facts are, no doubt, 
clearly proved and they show, undoubtedly, 
that the family is-one of great importance 
in that locality. They have been called 
Rajah gurus, no doubt, from their having been 
the gurus oft the Maharajas of ‘Tanjore. 
It is also cléar from the evidence that the 
first defendant and his predecessors were also 
called Madathipathies. 

The question for our consideration is, how- 
ever, whether there are properties attached 


to this office or belonging to the mutt as. 


such and for that reason whether they are 
im partible. 

In order to decido this question we have 
to consider the documentary evidence adduced. 
Exhibits—O series are apparently sanads by 
which the Maharajahs of Tanjore granted 
the properties in part II of the second 
schedule as well as the properties shown in 
part III of the said schedule, which are 
admittedly devoted to charitable purposes, 
to the predecessors-in-title of the first 
defendant. The earliest of them Exhibit 
C—3 is of 1739, and the latest of them 
is about 1760, Exhibit C—3 purports 
to be a grant made by the Mahat 
rajah of Tanjore to Rajah Sri Setu 
Gosvari Baba. It is not stated to have been 
given to him for’ the maintenanco of the 


office nor was it givento him as the head 
of the mutt. In fact he is not referred to 
in these documents as the Rajah’s guru or 
even as the head of the mutt. -His spiritual 
name also is not given. The sanad itself 
is in the form of anorder issued to his officials 
by the Maharajah reciting that these grants 
hdve been made to Sri Sethu Babaswami 
with the exception of Exhibit C—3 where 
he is styled’ Goswami. There is also -a 
direction in the sanad which is translated 
thus: “Let it be conducted from sons to 
grandsons in succession. Let not the ob- 
jection of a renewed document itself be 
taken every year.” The appellant’s ploader 
relies upon these words to show that this sanad 
cannot he treated as evidence of an absolute 
personal gift. Since the obligation is laid 
upon the revenue officials to see that the 
injunctions of the Maharajah are carried out 
and it conld, therefore, only refer to the per- 
formance of tho duties by Sethu’ Babaswami 
of his office or to the head of the mutt. We are 
unable to accept this construction in the 
absence of anything in the body of the 
document itself to show that it appertained 
to the office, or the muli. It may probably 
beintended to show that any further sanad 
was unnecessary every year or in case of 
succession on the grantee’s death. 

“In the case of the properties which were 
granted for charitable and religious per- 
formance the purpose is recited in the sanad 
itself (Exhibit C—2) and there is a specific 
direction ‘let the charity be conducted per- 
petually.” On a comparison of these two - 
recitals it appears to us to be clear that 
these were only directions to the officials by 
the Maharaja to see that in the case of the 
charities they were properly performed and 
in the case of the other properties ‘the 
descendants of the grantee enjoyed them. 
After these ‘sanads’ by the Tanjore Rajah, 
the only other sanad that we have is Exhibit— 
II which purports to be a grant of a village 
by the then Governor of the Madras Presi- 
dency in exchange for some saltpan whieh 
the Government seems to have taken up 
for public purposes. This was in 1806. In 
that? the grantee is described as the domestic 
priest-to the Mahrajah of Tanjore. 

Of course, the property newly granted 
possesses the same incidents as the one 
resumed. Inthe absence of any recital in 
Exhibit—lII itself to show that these proper- 
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ties were either attached to the office or they 
were granted to. the Madathipathy we 
must assume that they were. held on the 
same tenure as the properties of the grantee 
under the (O) series were’ held. 

“The Tanjore Raj was resumed by the 
British Government about 1855. The grand- 
father of the first defendant died in the 
yoar 1854, and in 1856 his widow presented 
a pétition to the Board of Revenue in which 
after referring to her husband’s death and 
his adoption, before his death, of the first 
defendant’s father, she stated that his in- 
stallation ceremony including procession 
was not performed either by her husband ` 


"the Maharaja ‘ ‘to qualify him for my | 
husband’ 8 adhinim and the Maharaja’s priest- 
hood,” and she stated that until the 


abishekam is performed he is ineligible for 
the priesthood. And she also stated that 
in collusion ‘with the subordinate revenue 
officials, the first defendant’s father, without 
her own consent and without the permission 
of the Rajah of Tanjore had performed the 
abishekam and ` the procession and taken 
“possession of the properties. She alleged 
that till then the property was in her 
possession. But the Board of Revenue re- 
ferred her tothe Officiating Resident. There 
are statements made by the widow about 
her husbands’s athenam and the necessity 
_of ‘an installation which support the first 
defendant. But her claim to hold the pro- 
perties is against him. Thè properties, how- 
ever, seem to have been placed under attach- 
' ment, a report called for, and the matter 
in dispute appears to have been finally dis- 
posed of by an order which is Exhibit—Z 
in tho case. That order was ‘mainly “based 


upon a report by the then Commissioner of - 


Tanjore. The Commissioner referred to the 
death of the Swami in 1854. He. also said 
that the adoption was perfectly legal and 
conferred on the adoptee, the first defendant’s 
father, all the rights of the deceased Swamy. 
With reference to the properties which were 
called ‘ Sawmy Inams,’ he was of opinion 
that the inams would necessarily fall into 
- the hands of theadopted son. He fyrther 
pointed out that it was the practice ‘of the 
Tanjore Rajahs themselves. to appoint as , 
managers of the estates persons for whom 
the Rajahs, entertained feelings of regard, 
and that in the case of this family the‘agent 


of the Rajah’s estates bad, for some time 


after 1826. been alsó E after the 
‘affairs of the tnams but that the 
proceeds never reached the servants of the 
Rajah as such and that the revenue derived 
from the tname as well as the tnams them- 
selves were in no wise interfered with by 
‘the Rajah and the Swamy ‘was quite fre- 
to hogrd or dissipate their produce’ as to 
him seemed best. No accounts were 
rendered to the Rajah himself; or to any one 
about hisdurbar or person. | 

If the Rajah was interested in iidse pró- 
perties, it is scarcely likely that the “Rajah's 
officials would have refrained from any such 
interference, more especially | when we take 
into consideration the fact that the native 
Rajahs in ancient days actively interfered 
in the management of religious institutions. 
Then, in finally passing orders, the Govern- 
ment ‘observed that the lands obuld, in no way, 
be treated as service lands or, endowments 
attached to the priestly office conferred for 
the performance of duty but that they were 
simple personal grants unconditionally 
bestowed from favour and affections, and the 
properties were accordingly made over to, 
the first defendant’s father. - Those assigned 
for the maintenance of Chattrams charities 
were charged with the support of the in- 
stitutions for which they were granted. 
“This is, undoubtedly, atrong videnco: against 
the first defendant’s contention. In the 
subsequent enquiry by the, ‘Inam Com- 
missioner, that officer seems to have acted 
on the same view. Ezhibits-—L series are 
extract from tnam Registers’ aùd Exhibits 
D—series are the inam title ‘deeds.’ The - 
title deeds of the land which! were granted 
for charitable purposes, “those in part III 
of the plaint schedule, were granted to the 
first defendant’s father, as the manager for 
the time being, and hig successors 80° long as 
the charity and the religious institutions are 
properly maintained. The lands which were 
_treated by the Government! as _ personal 
tnams were confirmed to the'grantee and 
his heirs as personal tnams. If these lands 
were attached to the office, it |was probably ~ 
open to the Government to have’ them 
resumed. If they were properties belonging 
to the mutt, they would certainly ‘have been 
“go treated. The conduct of the first: defen- 
dant’s father after obtaining | possession of 
the properties also, is only consistent with 
the same view as was adopted by the 
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Government and the Inam Commissioner. 
In 1867 he sold certain properties for -a sum 
of Rs. 5,900. In 1875 he made a gift of 
-certain properties to his foster daughter and 
in 1877 he-sold certain other items of pro- 
perty for Rs.14,000. In 1878 he mortgaged 
certain other properties for a large sum of 
Rs. 60,000. In all these, the properties 
were treated by him as his own:’and a 
security bond -(Bxhibit—A 3) executed by 
him contemplates the possibility of a suit 
for partition. But there is no suggestion 
anywhere of the properties appertaining to 
either the office or to the mutt. When he 
appointed an agent in 1878 he specified 
certain properties as Chattram properties 
and the other properties he treated as his 
own. The first defendant’s father died in 
_ the year 1886, when he (the first defendant) 
was a minor. Thé Court of Wards seems to 
‘have taken possession of the property and 
managed it till 1889. They managed the 
property not only on behalf of the first 
defendant but on behalf of the first defendant 
and his brothers (see Hxhibits—T.T., and 
O 2) and they never attempted to dispute 
_ the validity of any of the alienations made 
by the first defendant’s father on the ground 
that he had only a life-interest in the pro- 
perty, and that they appertained to the 
office of guru ori that they belonged to the 
mutt. The first defendant seems to have 
succeeded to the management in 1890. He 
also recognised his father’s alienations and 
undertook (see Exhibit—A 9) to discharge 
the balance of what remained due of the 
debt of Rs. 60,000 under Exhibit—A 4. On 
that occasion, Hxhibit—A 9, he treated the 
-property as family property, neither the 
office nor the mutt being referred to. Suits 
were brought not aguinst the first defendant 
solely but against the first defendant and 
his brothers with reference to those propertizs 
by third parties and the written statement 
filed by the first defendant and his brothers 
and inthe raz that followed, (see Exhibit- 
O and O 3), the properties were treated as 
joint family properties and then a decree 
for specific performance was passed against 
the first defendant and also against his 
brothers, not agaipst him alone (See Exhibit— 
O 4). Similarly he filed suits with his brothers* 
as co-plaintiffs. On one occasion he seems to 
have proceeded onthe ground that he alone 
was entitled to suc and’ that it was unne- 


cessary to make others parties to the suit 
as he was in exclusive possession of the 
estate on that occasion. The Sub-Collector 
pointed out that he originally sued as the 
managing Member of an undivided family 
and refused his prayer. 

After the estate was delivered tothe first 
defendant by the Court of Wards in 1890, 
pattahs wera granted by himin the capacity 
ofthe manager of an undivided family (Ex- 
hibit—E). f 

Mortgages were taken in the name not 
only of the first defendant but also of his 
brothers and the discharge was also signed 
by them all. All this evidence can lead only 
to one conclusion and no document has been 
referred to before the date of this plaint in 
which the first defendant over- asserted his 
exclusive title as against the other mémber 
of the family. 

Assuming that the defendants’ predecessors 
were holders of an office or heads of a mutt, 
they were also competent to acquire property 
for the benefit of themselves and descendants, 
including the female membars of the family, 
and there is no presumption that properties 
acquired by them were acquired for the office 
or mutt and not for their own use and 
benefit. Other members of the family also 
may have acquired properties. The properties 
referred to in Exhibit—L 4 included in this 
suit are alleged to have _ been acquired by & 
lady who is a member of this family. It 
would require strong evidence to show that 
these properties also were devoted to the office 
or mutt. There is nothing in the account 
books to show that these were treated as 
trust property. 

For these reasons the appellants’ contention 
must be disallowed. 

It was further contended that the manage- 
ment of the family properties devoted to 
charitable or religious uses descended ac- 
cording to the rale of primogeniture and that 
the plaintiff as a junior member is not en- 
titled on partition to any share therein. We 
are unable to accept this contention. It is 
now well-settled that tho right of manage- 
ment ordinarily descend to the natural heirs 
of tife donee (Mayne 439) and there is’ 
nothing to take the present case out of the 
role. The authorities are collected by 
Bashyani Iyengar, J. in Ramanathan Chetty v 
Murugappa Chetty (1). 

(1) 27 3L 192. 


Vel. IV] 
- e 


INDIAN CASES, E! 


81 


RAJA, RANAJIT SINHA BAHADUR V., BASANTA KUMAR GHOSH. 


“The way in which the right of manage- 
‘ment is enjoyed is stated by the learned 
_, Judge as follows :— - $ 
_ “ Except in the few cise3 in which the 
` hereditary office may be descendible only to a 
‘single heir, the usage and castom génerally 
is that slong with other properties the office.” 


(of manager) “is divided also-in the sense that , 


it is agreed to be held and the duties thereof 
discharged in rotation by each member or 
branch of the family, the duration of their 
turns being proportionate to their shares in 
the family property Even in cases in which 
recourse is had to a suit for the partition of 
the. -family : property, the Courts give 
“efféct to the usage and custom referred 
to by providing for the management of 
religious and charitable . institutions by 
different members or branches of the family 
‘in rotation on the above principles.” There 
can be no doubt that these statements are 
correct.’ The case of Nubkissen Mitter v. 
Harrisenden Mitter (2); appears to show that 
the usage and custom were well-established 
„as, far back as the year 1818, and it is now 
too late to question them. It will be 
observed ‘that the enjoyment is stated 
to be divided between the different members 
‘or branches of the divided family, and this 
is in accordance with the recent decision of 


this Court, in Thandavaroya Pillai v.. 


 Shunmugam Pillai (3), that the managing 
member of an undivided family has the 
right to-manage the family charities and 
that the other members of the family have 
no right to participate in the management 
“so long as they continue undivided. We, 
theréfore; dismiss the appeal with costs. ` 

‘ Appeal dismissed. 
(2) 2 Morley’s Digest 146. . 
(8) 82 M. 167; 19 M. L. J.59; 2 Ind,-Cas, 845. 


© (8 0. 9 O. L. J. 597 ; 12 O.W. N. 739.) . 
CALOUTTA HIGH COURT. 
Second Crvm APPRAL No. 474 oe 1906. 

: April 7, 1908. 7 
Present:—Mr. Justice Stephen and 
5 ., Mr. Justice Mookerjee. 

RAJA RANAJIT. SINHA BAHADUR— 

_- ° DEPEKDANT— APPELLANGT 

: 5 ~ versus - - 

BASANTA KUMAR GHOSH—Puantirre— 
4 RESPONDENT. F 

_ Civil Procedure Code (Act XIV of 1882), 8. 13 Res 

judicata—Suit.by Shebait—Drcision binding on sub- 

sequent Bhebait—Suit re’ating to different priperty— 

Boundaries, decision with regard to—Scope ` of former 


-Dinkar Ballal Chakradev 


littgation—Reference t) judgmont and pleatings—De- 


cision un qùsstion of boundary—Evid ince Act (I of E 


1872), >. 13. 

Successive Shebtits form in offect a continuing 
representation of the property of the idol. Taare- 
fore, a decision in a previous suit brought by ths 
then Shebait in the interest of all future successors 
to tho shebaitstip cdnsequent on the -jural rola 
tion betwean the office and the land, is- binding ong 
subsequent Sheait. i : ; 

Prosunno Kumari v. Glab Chand, 2 I. A. 145; 14 
B. L. R 450; 23 W. R. 253, and Gore Chind Lu ki v. 
Makran Lal, 6 C. L.J. 404 (at p. 407); 11 C. W.N. 
489, followed. Hi a, 

Vonkyya v. Suranma, 12 M. 285 and Radhabai v. 
Anantruy Bhagvant, 9 B. 198, referred to. 

An estoppel may be binding notwithstanding that 
the suit which raisès it-relates to a:differént property. 

Raja of Pittapur v. Raja Rao Bùohi, 12 I. A. 16; 8. 
M 219, followed. ' 3 

For purpose of res judicata, therefore, it ig not 
ossential that the subject-matter of litigation should 
be identical with the subject-matter of ‘tha previ- 
ous. suit of which tho adjudication is made tha 
foundation. = š 

Krishna Beharı v. Bunwari Lil, 2I. A 233; l C. 
144; 25 W. R. 1, Soorjomones iv. Suddanund,'13 
B. L. R. 804, (P.C.) ;20 W.R 177, LA Sup. Vol. 212 ; 
Sundhya Mala y. Dabi . Churn, 6 C. 715, Ananta 
Rulachary v. Damodhar Makund, 18 B. 25 at p. 38, 
v. Hari 8:idhar Apte, 14 
B. 208, Sita Nath v. Braudeb, 2! C. L. J. 540 and 
Balkishana v. Kishan Lal, 11 A. 148 (at p. 156), ro 
ferred to. i werent 
. A decision as to boundaries between disputed 
lands in a previous suit is not conelusive in a 
subsequent litigation in respect of other lands, al- 
thongh in the previous litigation the boundary line 
between the two villages in. dispute: had . been inci- 
dentally ascertained. ` 

Moni Roy v. Rajbunses Kooer, 25 W. R. 898, refer- 
red to. s MA 

In order to examine the precise ‘scope of thefor- 
mer litigation and to ascertain the question which 
was raised and decided, reference ‘should be made 
not merely to the’ decree, but algo'to the judgment, 
and, if noed be, to the pleadings themselves. 

Surji Ram v. Barhamdeo, 1 O: L. J 387 and Kurra- 
tulain v. Peara Saheb 821. A. 244; 33 0.116; 9C.-W. 
N 938 ; 7 Bom. L. R. 876 ; 2 A. L. J. 758 ; 15 M. L. J. 
336 ; 1 O. L. J. 594, followed. | 

The determination of the boundary between two 

arcels of land may very well. have an. important 
banding upon the question of boundary of an ad- 
joining parcel, and the decision in the previous suit 
would be admissible to this extent, namely, to show 
that on that occasion -the title which is now. as- 
serted was alleged: and on this ground alone the 
judgment would be admissible under section 13 of ` 
the Evidence Aot, not in proof of all the facts found 
therein, but for the limited purpose indicated above. 

Ram Ranjan v. Ram Narain, 221. A. 60; 22 C. 538, ` 
Bhitto v. Kesho, 241.A.10;1C. W. N. 265 ; Dizomoni 
v. Brojo Mohini, 29 I. A. 24 ; 290.187 dnd Abinash 


. Chandra v. Paresh Nath, 9C. W.N.402, referred to. 


Tepikhan v. Rajanı Mohun Das, 25 C. 528;`2 0. 
W. N- 501, distinguished. : & f 

Appeal from the decree of -the District . 
Judge of Birbhoom, dated January 4, 1906, - 
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‘reversing that of the Sub-Judge of that place, 
‘dated March 81, 1902. < 

Dr. Rash Behary Ghose. Babus Lal Mohan 
Dass, Satish Chandra Ghose and Priya Sankar 
Mazumdar, for the Appellant. 

Babus Jogendra Chandra Ghose and Akhil 
Bandhu Guha, for the Respondent. 

Judgment.—This is an appeal on be- 
half of the semtndar defendant in an ac- 
‘tion for recovery of possession of land com- 
‘menced against him by the plaintiff-re- 
spondent. The plaintiff claims title to the 
disputed land under leases granted by one 
Chand Mandal who holds under a putni 
created in his favour so far back as 1853 
by the predecessor-in-title of the appellant. 
The puint lease contained a reservation 
under which “the reserved forest and the 
service lands of the guards of the forest 
existing of old” were excepted from the 
grant. The controversy between the parties 
raises the question, whether the lands in 
dispute fall within or without the reserved 
forests. The plaintiff asserts that the lands 
are outside the reserved forests and are in- 
cluded in the grant which is the foundation 
of his title. He further alleges that he and 
his predecessors have been in adverse pos- 
session of the disputed land as part of the 
grant for a time much longer than the 
statutory period and have consequently 
acquired a right to hold the same as part 
of the leasehold grant. The defendant 


gemindar on the other hand asserts that 


the lands are part of the reserved forest 
and have been enjoyed as such by him 
and his predecessors for many years 
past. The Court of first instance found in 
favour of the plaintiff that ‘the lands were 
included in the putni grant, and that even 
if they were not included, the plaintiff has 
by prescription acquired an indefeasible right 
to hold possession thereof. Upon appeal, 
the District Judge dismissed the suit on two 
. preliminary grounds, namely, that the suit 
was bad for misjoinder of parties and causes 
of action and that the plaintiff had no in- 
terest in the property claimed as he was 
a benamdar for His wife. Upon appeal to 
this Court, that decision was reversed, and 
the case was sent back to the District 
Judge in order that it might be heard 
on the merits. The District Judge 
has now affirmed the finding of the 
Subordinate. Judge that the disputed 


“land is included ‘in the grant which 


is the root of the title of the plaintiff. He 
has also found that the plaintiff and his 
predecessors had possessior as alleged by 
them. The zemindar defendant has appeal- . 
ed to this Court and on his bebalf the 
decision of the District Judge’ has been 
challenged substantially upon two grounds 
namely, first, that the decision in the suit 
of 1883 does not operate as res judicata, 
and, secondly, that the decision is not even 
admissible in evidence upon the question 
of title. 

As regards the first objection taken on be- 
half of the appellant, it is necessary to ex- 
plain the circumstances under which the 
litigation of 1883 was commenced. It has” 
been stated to us that Hanumunt Singh, the 
founder of the family to which the appel- 
lant belongs, left a widow Rani Falkumari and 
a son Raja Kissen Chand. Kishen Chand left a 
widow Luchmi Kumari. He had also two sons, 
namely, Kirti Chand who married Jumna 
Kumari, and Udoy Chand who married 
Subhadra Kumari. The appellant Raja 
Ranajit Sinha is the adopted ‘son of Kirti 
Chand. It -appears that in 1854 Ful- 
kumari created an endowment which 
included the zemindari of which the dis- 
puted land originally formed a part. In 
1865 Lachmi Kumari, the daughter-in-law of 
Fulkumari who was in possession of the pro- 
perties under the terms of the Will, executed an 
arpanpatra in favour of her two daughters-in- 
law, Jamuna Kumari and Subhadra Kumari, 
who in theirturn executed an angtkarpatra in 
favour of their mother-in-law. In 1887 
Lachmi Kumari executed a Will in which 
she made various dispositions of her estate 
inclusive ofthe debutter properties. Under. 
this Will the appellant was appointed shebast 
of the debutter properties. The Will recites 
that on the 22nd February 1879 Lachmi Ku- 
mari had executed an arpannamah in favour of 
her daugters-in-law under which she had 
authorised them to make, acquire and grant 
settlement, etc., in respect of the debutter, 
properties although she had not vested them 
with the right of shebatt or any right of pro- 
prietorship or possessory title in them. This 
arpannamah has not been produced before 


. this Court but the Will recites that in accord- , 


ance therewith the Court of Wards held 
possessio? of the  debutier properties - 


and administered the same on behalf of the 
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- two daughters-in-law. Daring the period 


that the Court of Wards was thus in posses- 


sion of and administered the estate, a litigation 
was commenced in 1883 against tho putni- 
dar of 1853 and his representatives by the 
Court of Wards asthe next friend of Rani 
Snobhadra Kumari. The object of this liti- 
gation was to recover possession of a large, 
tract of land which, it was alleged, was 
really a part of the reserved forest and was 
not included in the grant of 1853, but had 
been illegally taken by the putntdar. The 
litigation was carried on to this Court and 
the judgment of this Court which has 
_ been prodaced before us was delivered on 
the lst December 1885. The substantial 
controversy between the parties is as to 
the precise effect and bearing of this judg- 
ment upon the matters now in dispute. It 
has been found concurrently by the Courts 
below that a considerable portion of the land 
now in dispute formed the subject-matter 
of the litigation of 1883 and at that time 
+ was found to be included in the putni grant 
and outside the limits of the preserved forests. 
The maps on the record obviously support 
this conclusion and show that a small por- 
tion only of the land now claimed was not 
the subject-matter ofthe dispute in the pre- 
vious litigation. The effect of the decision 
has to be considered from two points of 
view which are stated in the two grounds 
taken before ns. As regards the land com- 
mon to the present and the former litiga- 
tion, the contention on behalf of the re- 
spondent, which has found favour with the 
Courts below, is that the matter is res 
judicata. As regards the lands which are 
not so common, the contention on hehalf 
of the respondent is that the judgment, if 
not res judicata, at any rate, affords strong 
evidence in support of his claim. We are 
now concerned with the first of these points 
only and shall deal with the other when 
we come to consider the second ground of 
appeal. It was suggested on behalf of the 
appellant that he did not claim through, 
and is not the representative of Rani 
Subhadra Kumari and is consequently bound 
in no way by the decision in the syit of 
1883. This contention was overruled and 
in our opinion rightly overruled, by the 
Courts below. It is not necessary for our 
-present purposes to examine the pregise legal 
‘effect of the successive documents by which 


the debutter was created and under which 
the devolution of the shebaitship took place. 
It is sufficient to hold that in 1883, when 
the previous litigation was commenced, Su- 
bhadra Kumari, under the arpannamah of 1879, 
had authority to represent the debutier es- 
tate and that as a matter of fact she did 
represent that estate. She, undoubtedly, sued 
in her capacity as representative of the estate 
and there can be no question that the Court 
of Wards who carried on the suit as her 
next friend, held possession on her behalf 
and was in fact and in law the admi- 
nistrator of the estate. Under such circum- 
stances it is impossible to hold that the 
estate in the hands of the appellant is not 
bound by that judgment. If the previous 
litigation had been brought by the then 
shebait Lachmi Kumari, there could not 
have been any possible controversy that the 
decision would be binding upon the present 
appellant as shebait on the principle ex- 
plained by their Lordships of the Judicial 
Committee in Prosunno Kumari v. Golab Chand 
Baboo (1), and by `this Court in Gora Ohand 
Lurki v. Makhan Dal Ohakravarti (2), that the 
successiveshebuits formed in effect a continuing, 
representation of the property of the idol. 
This is, of course, subject to the qualifica- 
tion that the judgment relied on is untaint- 
ed by fraud and collusion and that. the 
necessary and proper issues were raised, tried 
and decided in the suit. No suggestion has 
been made that any exception can be taken 
to the judgment in the litigation of 1883 
on any such ground. The only question is 
whether the circumstance that the suit whs 
not commenced in the name of the shebait 
but in the name of Subhadra Kumari affects 
the binding character of the judgment. | 
Upon the facts placed before us, it is diff- 
calt to say that it does, for so far as we 
can judge from the materials before us, 
Subhadra Kumari was in possession, of and ` 
represented the debutter estate. To, use the 
language of Mr. Justice Muthuswami Ayyar 
in Verkyya v. Suramma (3), the previous 
suit was brought in the interest of all 
future successors to the ehebattship conse- 
quent on the jural relation between the 
office and the land, and the decision passed 


therein is, therefore, binding on the appellant, 


(1) 2 I. A.146;14 B. L. R. 450; 28 W. R. 253. 
(2) 6C L. J. 404 at p. 407; 11.0, W. N. 489. 
(3) 12 M. 285. 
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To put the matter in another way, as the 
then shebatt placed Subhadra Kumari in 
possession of the debutter estate and autho- 
msed her to deal with the property for the 
benefit of the endowment. she may be taken 
to have represented the estate; and” as ob- 
served by Mr. Justice West in Radhabat v. 
Anantrav Bhagvant Deshpande (4), it would be 


contrary to sound legal principles to hold that . 


the same man should have to prove again 
and again in successive suits that the piece 
of land held by him as his own did not 
form part of the debutter estate. We must 
consequently hold that so far as the lands 
common to the present and the previous 
litigation are concerned, the decision in 
the suit of 1883 must be taken to be res 
judicata, 

The second ground raises the question whe- 
ther the decision in the suit of 1883 in any 
way affects the title to lands which were 
not then in controversy. The Courts below 
were inclined to adopt the view that even 
in respect of these lands the decision operates 
as res judicata. In this Court this view has 
been controverted on behalf of the appellant 
on the ground that the doctrine of res 
judicata has no application inasmuch as the 
subject-matters are not identical. This, how- 
ever,is a reason which is obviously unten- 
able. It has been ruled by the Judicial 
Committee in the case of Rajah of Pittapur 
v. Rao Buchi Sittayya Goru (5) that an estoppel 
may be binding notwithstanding that the 
suit which raises it relates to a different 
property. For instance, a question as to 
the validity of an adoption may be finally 
decided in a suit in which the controversy 
relates to one property alone [Krishna Behari 
Roy v. BunwartLal Roy (6) and Soorjomonee 
Dayee v. Suddanund Mohapatter (7)]. In 
the same manner, an issue as to the factum or 
validity of a lease or of a partition may be 
decided conclusively in a litigation which 
covers only a portion of the property. 
[Sundhya Malav. Dabi Churn Dutt (8), Ananta 
Balacharya v. Damodhar Makund (9), Dinkar 
Bailal Chakradev v. Hari Shridhar Apte (10), 


Sitanath Midda °v. Basudeb Mtdda (11). 

8 9 B. 198. 

5) 12 L A. 16; 8 M. 219. 

= 1 C. 144;2 I., A. 288; 25 W. R. 1. 

7) 12 B. L. R. (P. C.) 804;20 W. B. 877;1. AS 
Bup. Vol. 212. - 

(8) 6C. 715. 

(9) 18 B. 25 at p. 88 


A (10) 14 B, 206, 
(41) 20.1, J, 640. 3 
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In other words, as put by Mr. Justice 
Mahmud in Balkishan v. Kishan Lal (12), 
there can be no doubt that for purposes 
of res gudicuta it is not essential that the 
subject-matter of litigation should be identical 
with the subject-matter of the previous snit of 
which the adjudication is made the foundation. 
If, therefore, the identity of subject-matter is 
not essential, it is impossible to say that 
the decision in the suit of 1883 does not 
operate as res judicata merely on the ground 
that it related in part to another tract of 
land. The essential question is, whether in 
respect of the lands which are not common, 
the question of boundary between the lands 
granted and the land reserved was directly 
and substantially in issue in the former 
suit. If it was, the matter would be res judicata 
if it was not, the principle of res judicata would 
have no application. This is well illustrated by 
the case of Mont Roy v. Rajbunsee Kooer (13). 
There it was held that a decision as to 
boundaries between disputed lands in a pre- 
vious suit was not conclusive in a subse- - 
quent litigation in respect of other lands, 
althoigh in the previous litigation the 
boundary line between the two villages had 
been incidentally ascertained. It is, there- 
fore, necessary to examine the precise scope 
of the former litigation, and to ascertain 
the question which was raised and decided : 
and this must be determined by reference not 
merely to the decree, but also to the judgment, 
and,if need be, to the pleadings themselves 
[Surjiram Marwari v. Barhamdeo Persad (14), 
Kurratulatn v. Peara Saheb (15) |; unfortunate- 
ly,. however, the only document which has 
been produced before this Court is the final 
judgment of the High Court in the previ- 
ous litigation, and all we can gather from 
that. judgment is, that although, a question 
was raised as to the boundary between the 
lands granted in putni and the lands re- 
served as part of the preserved forest, the 
question was decided only with reference to 
the lands then in dispute. Under these cir- 
cumstances, we must hold that the respond- 
ent who relies on the doctrine of res judicata 
has not been able to satisfy us that the 
principle is applicable in respect of lands 


(12) 11 A. 148 at p. 156. 
(18) 25 W. R. 393.° 


aa) 10. L. J. 837 at p. 349. 

(15) 32 I. A. 244 at p. 255; 33 0.116;9 0. W. N. 

938; 7 Bom. L. R. 876; 2 A. L. J. 758; 15 M. L.J. 
504. 
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” which are not common to the two litiga- 
tions. The question, ` therefore, which is 
raised in the second ground of appeal, still 
remains, namely, whether the judgment in 
the litigation of 1883 though not operative 
as res judicata, is not admissible in evidence. 
It was suggested on tho authority of the 
case of Tepukhan v, Rajani Mohun Das (16) 
that in so far as the subject-matter of the 
two suits was not indentical, the previous 
decision was not even admissible in evidence. 
That case, however, as is clear from an 
examination of the judgment, does not lay 
down any universal principle that if the 
subject-matters are different, the previous 
decision is necessarily inadmissible. In the 
cireumstaces of the case then before the 
Court, it was held that the titles to the 
two shares were distinct and consequently 
a judgment regarding the one might not 
be relevant and admissible as evidence with 
regard to the other. Here, however, the 
position is different. The. determination of 
the boundary between two parcels of land 
may very well have an important bearing upon 
thequestion of boundary of an 2djoining parcel. 
In any event, the decision in the previous 
suit would be admissible to this extent, name- 
ly, to show that on that- occasion the title 
which is now asserted was alleged. On this 
ground alone, the judgment would be ad- 
missible under section 13 of the Evidence 
Act [Ram Ranjan Chakerbati v. Ram Narain 
Singh (17), Bhitto v. Kesho (18), Dinomoni v. 
Brojo Mohini (19)]. Evenif, as held by Mr. 
Justice Geidt in Abinash Chandra Ohatterjee v. 
Paresh Nath (20), the judgment is not admis- 
sible in proof of all the facts found therein, 
it would be admissible for the limited pur- 
pose we have indicated. We are, therefore, 
unable to say that the Court below have 
erred in treating the judgment as admissible 
in evidence. 

The result, therefore, is that the decree 
made by the District Judge must be affirmed 
and this anpoal dismissed with costs. 


a Appeal dismissed. . 
(16) 25 C. 522; 2 C.W N. 501 
(17) 22 L A. 60; 23 C. 533. 
(18) 241 A 10, LC W.N 285. e 
(19) 20 LA 84,200. 187, 
(20) 9 0. W. N.402, 
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“(s c. 13 C, W. N. 828.) 
CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL SIDH No. 70 oF 1907. 
January 15, 1909. 

Present :—Sir Francis Maclean, Kr., Chief 
Justice, Mr. Justice Harington and Mr. Justice 

À Fletcher. 
AMBIOA PROSAD DASS—DEFENDANT— 
APPELLANT , 


Versus 

J.C. GALSTAUN—PLAINTIFE—RESPONDENT. 

Evidence Act (1 of 1872), 8. 92—Oralb poof of minor 
terms, when principal terms settled Concluded agree. 
ment—Agreement to lease. - 5 

Whore the principal terms of an agreement havo 
been embodiod in a letter, other terms could be 
proved by oral evidence and thero is nothing in 
section 92 of the Indian Evidence Act to prevent this. 

Suit in the original side of the High Court 
for specific performance of a lease or for 
damages for its breach. 


Facts are stated in the judgment of 


- Maclean, O. J. 


The first Oourt (Stephen, J.) refased to 
give a decree for specific performancs, but 
gave judgment in favour of the’ plaintiff on 
his claim for damages and ordered that the 
amount should be the subject of a special ~ 
enquiry before the Official Referee. 

From that decree the defendant appealed.- 

Mr. W. Garth and Mr. B. O. Mitter, for the 
Appellant. ; h 

Mr. A. M. Dunneand Mr. J.G. Bagram, for 
the Respondent. 

Judgment. 


Maclean, C. J.—This is a suit for the specific 
performance of analleged agreement by the 
defendant to grant the plaintiff a lease of 
certain premises, known as No. 2, Chowrin- 
ghee in Calcutta. The defence is that there 
was no concluded agreement between the 
parties, and that certain letters which passed 
between them amounted to negotiation and 
negotiation only. The facts lie within a very 
narrow compass. There is no dispute that, 
on the 25th of May 1908, the plaintiff and 
the defendant had an interview at Kidderpur 
about the granting of a lease by the defen: 
dant to the plaintiff and thatthe effect of 
that conversation was embdSdied in a letter 
which the defendant’s solicitors wrote to the- 
plaintif on the 26th of May. The letter runs 

-as follows :— . ms i 

“ Re lease of No. 2, Chowringhee Road. 

Dear Sir, i 

With raəforenco “to the writer's interviow 
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with you last evening when it was verbally - 


agreed. between you and our client Babu 
Ambica Pros&d Dass that a lease of the above 
property shold be granted to you for 51 
years at a monthly rent of Rs. 1,000 per 
mensem besides all taxes payable by landlord 
and tenant which should be paid by. you. 
The principal terms of the lease being that 
you should build a three-storied house. on its 
gite after demolishing the old buildings at a 
“cost of not less than rupees one lac and that 
you should give security to the extent of 
Re. 50,000 by way of deposit of title-deeds 
of landed properties or in -Government 
securities which sum our client shall be 
‘entitled to get from ‘you as liquidated 
damages in case you fail to build the house 
in terms of your agreement on that behalf, 
and that, for one “year from the date of 
execution of. the lease, you would have to 
pay to our client the gross amount of rent 
he is now getting from the property and that 
you would have to pay all taxes and outgo- 
ings payable in respect thereof and thereafter 
at the rate of Rs. 1,000 per month as 
aforesaid. Please confirm the above agree- 
ment in writing. Onyeceipt of your reply, 
our client will serve the present tenants 
with, notices to quit as arranged. As to the 
plan, we are afraid, the original plan of the 
- property given to our ‘client’s predecessor-in- 
title when the property was bought will not 
help you much in preparing a plan for sub- 
„mission to the Corporation for sanctioning 
` gonstructions of buildings; a plan of the 
ground-floor should be prepared by some 
professional man after survey to enable your 
builder to draw out a plan of the buildings 
to be built thereon. However, we send 
herewith the said original plan. Kindly sign 
: tho accompanying accountable receipt.” 
- `The same day, the plaintiff wrote and 
gent to the defendant’s solicitors the letter 
- of that date which runs as follows :— 
- “Pe No. 2, Chowringhee Road. 
- Dear Sirs, 
Yours of date to hand and hereby confirm 
‘the same. Please serve the tenants with a 
notice to quit.” g 
On the 29th of May, the defendant's 
solicitors wrote and sent to fhe plaintiff the 
the following letter :— 


“ Dear Sir—In our letter of the 26th May 
giving the principal terms of the lease 
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verbally agreed between you and our client 
Babu Ambica Prosad Dass in the presence 
of our Mr. Sen, at his residence, we find that 


- we forgot to mention that the house to Þe 


built by you on the site of the old buildings 
shall after the expiration of the term of the 
lease become, as usual, the property of the 
lessor. Please send us areply containing the 
above arrangement so that our client may 
serve the monthly tenants with notices requir- 
ing them to vacate the shop-rooms in their 
occupation as desired by you.” 

The vendor's solicitor appears to have 
thought that this was the only outstanding 
term. This was accepted by the purchaser, 
for in reply to this letter, on the same day, 
the plaintiff wrote and sent to the defen- 
dant’s solicitors the following letter :— 

“ Dear Sir—In reply to yours of date it is 
agreed that the’ building will remain to 
your client after 51. years.” i 

On the same day, the following memo- 
randum was left by the defendant's 
solicitors at the plaintiff's residence :— 

“I called at your office with Babu Ambica 
but you were out from 15 minutes before 
we arrived there. We came here but you 
wore not at home. I shall serve the tenants 
with notice of ejectment. to-morrow. The 
only terms that remain to be settled are = 
the old materials of the demolished buildings: 
My client proposes that that~should be ` 
settled: to-morrow. The present rental of 
‘the property is Rs. 811 per mensem as per 
memo. left. Municipality has served my 
client with notice for some alteration and 
constructions of the urinal in some of the 
rooms. I shall write to them about the 
demolition. Will you please also write to 
the Health Officer on the subject? 5 

P.S. Shall I draw the draft lease P” 

The solicitors - would scarcely - have 
suggested sending a draft lease if he had 
not thought there was a concluded agree- 
ment for ib.” On the 30th of May, the 
defendant’s solicitors repudiated the alleged 
contract, and wrote and sent the following 
letter :— 

“ Re Premises No. 2, Ohowringhee Road. 

Dear Sir, - < 

As you have not asyeb sent any reply to 
the requisition submitted to you and left at 
your resjdence by our Mr. Sen last evening 
and the old tenants of the shop-rooms on the 
ground-floor of the premises have made 


` sj- 
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strong representation to our client not to` 
“eject them from the premises, we are in- 
‘structed to state for your information that 
our client is unable to accept your proposal 
to grant you a lease of the property for 51 
years and to eject the tenants before the 
- lease cau be granted to you as was proposed 
by you.” 


_ The question is whether there was a con- 
cluded agreement between the parties, or not. 


Now, the letter of the 26th of May from 
the defendant’s solicitors refers to the inter- 
' view of the previous evening and to the verbal 
, agreement which was then entered into. That 
letter shows that there was to be a lease 
of the pruperty, that it was to be for 51 
years.at a rent of Rs. 1,000 a month besides 
taxes, that a third-storied house-was to be 
built on the site at a cost ofnot less than 
< one lacıof rupees, that the plaintiff was to 
give security for the due performance of his 
agreement to build the ‘house, that the 
-` plaintiff for one year from the date of the 
execution of the lease was to pay the defen- 
dant a gross amount of rent he was then 
getting, and the plaintiff was to pay all 
‘taxes and outgoings, and thereafter at’ the 
rate of -Rs. 1,000 per month. The plaintiff 
accepted. those terms. Then it appears from 
the letter of the 29th of May that the 
defendant found that he had forgotten to 
mention that at the end of the term the 
house to be built was to become the property 
of the lessor. The plaintiff agreed to that. 
It appears from the memorandum of the 
29th of May that, according to the view 


`- of the defendant, the only term then remain- 


ing to be settled was as to the old materials 
of the demolished buildings. Apparently, 
nothing had -been settled about that, By 
the letter of the lst of June 1906, in reply 
‘to the defendant’s solicitors’ letter of the 
lst of May, the plaintiff offered to fall in 
with the views of the defendant .as to the 
old materials of the demolished buildings. 
It is clear from the memo. ofthe 29th of 
May that-the defendant’s solicitors con- 
sidered that the only outstanding term that 
‘ remained to be settled was as to the old 
materials of the demolished buildings in 
respect of which the plaintiff agreid to meet 
‘the views of the defendant.. It is true: that 
in their letter of the 3lst of May .they 
-suggest other points which remained open. 
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The principal objection’ taken for the 
defendant is that there was no concluded 
agreement as-there was no agreement as to 
the date of the commencement of the lease, 
and, ‘they rely upon the case of Marshall v. 
Berridge (1). There is no Statute of Fraud 
in India or anything equivalent to it: and, 
the contention of the plaintiff is that the 
letter of the 26th of May only spoke of the 
principal terms, and that other terms could 
be proved by: oral evidence and there is 


- nothing in secticn 92 of the Indian . Evidence 


Act to prevent this. As to the date of the 
commencement of the lesse, the. plaintiff 
says this in _ cross-examination :— The 
defendant was to serve notices to the tenants 
at once. There was no reason or.question 
raised as to when the lease was to ran from, 
nor as to when vacant possession was to be 
given. The lease was.to run from the time 
he would give me possession at Rs, 8lla 
month, I think, and then when the building 
was up, after a year, I would give Rs. 1,000 
a month”. That evidence is not nee in 
any way. Itisidleto suppose that at the 
interview onthe 25th May, the parties did 
not agree as to the date of the commencement 
of the lease. The agreement was originally, 
as has been pointed out, an' oral agreement. 
The defendant wished to “have that oral 
agreement confirmed in writing. In their 
letter of the 26th of May, his solicitors ' say? 

“Please confirm the above agrement in 
writing”. It is treated there not as mere 
negotiation but as an agreement and a 
binding. agreement between the - parties. 
There is nothing on the correspondence. to 
show that there was ever, any difference of 
view as to the date of the commencement of 
the lease : and, that is what the plaintiff 
says--there was no. reason or question 
raised as to when the lease was to run 
from.’ The then tenants were to be at once 
served with notices to quit as arranged: and 
tbe defendant’s solicitors regarded the 
matter so absolutely - concluded, as a con- 
cluded agreement and not as à mere negotia- 
tion: for, they say in the memo. of the 


‘29th of May,—“I shall serve the tenants 


with notice of ejectment to-morrow”. When 
they say that the only term remaining to 
be settled was, as to the old materials of 
the demolished buildings, the inference is 


(1) (1881) L. R. 19 Ch. Div. 288; 51 L.J. Oh. 5 l 
46 J. P. 279 ;-30 W, R. 98; 45 L: T, 559. : 
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irresistible that the other terms had been 
agreed upon, including the date of the 
commencement of the lease. No such point 
is taken in the defendant’s solicitors’ letter 
of the 3lst of May 1906. In that letter, 
they only referred specifically to the ques- 


„tions of the old materials, as to the settlement 


of plan, and what materials were to be used 
for the building. There is: nothing about 
either ofthe two latter points in the letter 
of the 26th of May 1906 from the defendant’s 
solicitors. The letter of the defendant’s 
solicitors of the 4th of June as to the sixty 
thousand rupees is disingenuous. It is clear 
that inthe letter of Messrs. Gregory and 
Jones of the Ist of June 1906 the mention 
of the sum of Rs. 60,000 was a slip: for, 
the leiter of the 26th of May mentioned a 
lac. The defendant did not give the 
plaintiff a reasonable time to comply with 
his’ proposition about settling about the old 
materials; for, on the 30th of May, the 
defendant’s solicitors wrote and said they 
would have nothing more to do with the 
matter. But the plaintiff has met the wishes 
of the defendant on this point. In my opinion, 
that which took place between the parties 
proceeded beyond mere negotiations and 
constituted a binding agreement between 
them, and, for breach of that agreement, the 
plaintiff is entitled to damages. The plain- 
tiff has not filed any cross-objection asking 
for specific performance. The appeal, there- 
fore, must be dismissed, and, although I 
agree in the conclusion of the Court of first 
instance, Ido not desire to be taken as 
agreeing with the reasoning which resulted 
in that conclusion. The appeal is dismissed 
with costs. 

-Harington, J —The only question raised in 
this appeal is whether on the evidence there 
ig an agreement binding the parties. The 
defendant contends that there was no agree- 
ment because certain terms essential to the 


‘contract remained to be settled. 


The agreement on which the suit is brought 
is an agreement by the defendant to grant the 
plaintiff alease of No. 2, Chowringhee Road for 
51 years, the plaintiff to build a three-storied 
house on the demised land ata cost of one 
lac of rupees and to give security for the due 
performance of his covenant to build, the 
defendant to serve the tenants with notice to 
quit and the plaintiff to pay Ra. 811 a month 
rent for one year (r.e. the. rent which the 
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property was then returning) and afterwards 
to pay the Rs. 1,000 a month. 

These “principal terms” were embodied 
in a letter written by the defendant’s solici- 
tors on May 26th - to which the plaintiff 
replied confirming the same. On- May 29th; 
the defendant’s solicitors again wrote stating 
that it was agreed that the house should at 
the end of the lease be the property of he 
lessor asking the plaintiff to confirm this “ 
that our client may serve the monthly ene s 
with notices requiring them to vacate the 
shop- -TOOMS in their occupation as desired 
by you.” 

‘On the same date, the plaintiff replied 
confirming this aan Nah and on the same 
day, the defendant’s solicitors sent a memo., 
dated at 7-20 P.a., which’, contains the 
passage-— I shall serve the tenants with 
notice of ejectment to-morrow. The only 
terms that remain to be settled are the old 
materials of the demolished buildings. My 
client proposes that should be settled to- 
morrow.” 

On the morrow, the defendant’s solicitors 


-wrote and refused to grant the lease or to 


eject the tenants on the ground that no reply ` 
has been made to the requisition left at the - 
plaintiff's office and that the tenants had 

asked the defendant not to ejectthem. The 

plaintiff wrote disputing the defendant’s 

right to draw back. Whereupon, in- reply, 

the defendant’s solicitors wrote pointing out 

that the terms to be embodied in the lease 

had not been .agreed to, that the question 

as to who would be entitled to the old 

materials was still unsettled—as the defen- 

dant claimed the corrugated-iron sheds and 

iron joists—nor had anything been settled as 

to the construction «£ the: buildings and 

materials to be used with the sanction of the 

defendant. 

To this the plaintiff’s solicitcrs replied 
denying that any terms remained outstanding 
and saying that the defendant could take 
away the corrugated iron and joists which 
he desired. = 

Further correspondence bisd in which 
the plaintiff insisted that an agreement had .- 
been come to, while the defendant insisted 
that the matter Dad not proceeded beyond 
pegotiation. 

Tbe principal point which has been agud 
here is that there is no completed contract - 
because the date from'which the lease was’ 
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to run and the time within which the building 
was to be commenced were unsettled. 

The oral evidence touching this is to be 
found in the plaintiff's deposition, who, 
when asked whether there was hot always a 
provision within which the building was to 
be commenced, answered ; and in the defen- 
dant’s deposition, who says that he went to 
the plaintiff's house onthe 29th and. left a 
memo. because it had‘been arranged that he 
should serye notices on the tenants and he 
intended to do so on the 30th, so as to give 
them a full month’s time. 

The questions are, first, was the date from 
which the lease was to run, aterm still 
remaining to be settled between the parties 
on the evening of May the 29th? If it is 
not, has the plaintiff shewn, on the evidence, 
from what date the lease was to run ? : 

The first.point that strikes me on this is 
that in the memo. of May 29th, the. defen- 
dant’s solicitors say that the only terms 
remaining to be settled are the old materials 
of the demolished buildings “In their letter 
of the 80th, stating their grounds for 
refusing to grant the 


commence still remained to be settled. They 
detail what they say still remained to-be 
settled but do not say anything about the 
term from which the iease was to run—nor 
in the subsequent letter written by the 
defendant’s solicitors in Jane do they ever 
suggest thatthe defendant ever entertained 
the smallest doubt as to when the lease was 
to. begin. 


If this term had been regarded by the | 


defendant as, still. open, it is inconceivable 
that he should have said nothing about it. 

The inference I draw from the fact that 
nothing was said about it is that the defen- 
dant had agreed, asthe plaintiff says he had, 
that, the lease should run from the’ time 
when the defendant would give the plaintiff 
possession of the property. 

Next, as to the date when tie defendant 
intended vacant possession to be given, that, 
I think, appears on the evidence to be a full 
month after May 30th. -Not only dre there 
references to the defendant giving notice to : 
the tenants, but, he himself says, that he 
intended to serve notices’ onthe 30th so as 
to “give them” (i.e., the tenants) “a full 
month’s time.” 

A full month’s time, what for P The can only 


[INDIAN CASES. l a 89 


lease, they never 
suggest that the term when the lease was to - 


: 1 A 
be to vidate the- premises and if tliat 3 is 50, 
then the defendant intended ‘that possession 
should be ‘given to the plaintiff one. month 
after May 30th and the lease ae run from 
“that date. 

Ihave no doubt that the E Kn 
that the-lease should run from the time when 
vacant possession should. be given and that 
the defendant agreed that that time should 
be one month after May 30th, > 

The other points may be shortly disposed 
of. 

There was no question as to the old 
materials really in issue between the parties, 
as the plaintiff expressly said,'the defendant 
might have ‘the corrugated iron and joists 
he desired. 

Then, as to the suggestion that the. plan 
for construction of the building and materiale. 
to be nged had to be settled with the sanction 
of the defendant, ` the answer is- that the 
agreement as disclosed: in the letter of May 
26th does not provide that the defendant 
was to haye’ any voice.in the plan of the new 
building or in the- materials to be used. The; 
agreement was that the plaintiff should build 
a three-storied building at a cost, of not less 
than a lac of -rupees, there is nó bargain that 
I can see that the defendant. is to have a: 
voice either in the selection of the material or 
to sanction the plan of the building to be 
erected. On the contrary, the Jast paragraph 
of the defendant’s solicitors’ letter of.May 
26th seems to indicate .that the defendant 


was not himself concerned with: these matters, . 


On the only other remaining question, ¢.e. 
as to the covenants in the lease, I take it 
that the parties only ‘bargained for the ordi- 
nary covenants to be found in a building lease. 


In the memo., it is stated | that the only 
term to be settled ie about the old materials. 
If there had been any difference as to the 
covenants this would not have been ssid. 


I don’t agree that there was; any: necessity ` > 


for a -stipalation as to the time within which 
the buildings should be erected.' The increased 
rent of Rs. 1,000 a month was to begin one 


year after the commencement rof ‘the’ lease, . 


-whether the new buildings were erected or 
not and the plaintiff had to give security for 
.the-performance of his covenant to bnild.- 
The defendant, therefore, was amply protected, 
and it was to the plaintiff’s interest to ‘build 
as fast as possible. d x 
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For these reasons I think there was a 
contract binding on the parties and that, as 
the respondent has filed no cross-objection 
- to the judgment awarding him damages, in 
lieu of a decree for specific performance, the 
judgment of the Court of Ist instance must 
be affirmed and the appeal dismissed with 


Fletcher, J—I agree. In my opinion there 
was a binding agreement, and that the rights 
and liabilities of the parties are governed 
solely by the first letter, in which there was 
no outstanding terms either with reference to 
the new building or the old materials. 
rights of the parties, therefore, must be 
governed by the terms of that letter. The 
subsequent agreement by the plaintiff to. 
allow the defendant to havesome of the old 
building materials was merely a voluntary 
one. That being so, Tam of opinion that the 
first, letter discloses a coutract which could 
-be enforced, and this appeal should, therefore, 
be dismissed with costs. 


Appeal dismissed with costs. 
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MADRAS HIGH OOURT. 
Crvib ASPEAL No. 214 or 1907. 
August 25. 1909. 
Present :—Mr. Justice Wallis and 
Mr. Justice Miller. 
KATAN KANDI KONA alias KOYAMOTTI 
—érd DErENDANT— APPELLANTA 
versus 


THAMBURAN KANDI SIVASAN- 
“KARAN AND OTHÐBRS— PLAINTIFF, lst AND 
2ND DEFaNDANTS— RESPONDENTS. 

Malabar Law—Gift to a female member and her 

children— Contract by mother alone to sell the gifted 
property without her children’s consent—Riyht to 
‘claim epecific performance—Nature and incidents of 
the gift. 
. First and2nd defendants, who woro brothor and 
gister, governed by Malabar Law, agreed to soll cer- 
tain property, which was gifted to them, to the 
plaintiffs. First defendant signed the sale-deed but 2nd 
defendant refused to sign it. The plaintiff had tho 
document compulsorily registered as against lst de- 
fondant. 

As both Ist and 2ud defendants ‘subsequently 
executed a registered deed of the same property to tho 
8rd defendant, plaintiff brought this suit to enforco 
the contract for sale inhis favour. It having been 
found that the gift was to 2nd dofendant and hor 
children. 

Held, (1) that 2nd defendant and her children took 
the property with the incidents of tarwad property 
and that tho property was not merely impartible 


The. 


but the donees, klisik not forming a tarwad with a 
Karnavaw of its own, had the same interests Im the 
property as they would have had if they had formed 
a separate’ tarwad, and that consequently every 
child of the female donee obtained an interest i in it 
at his or her birth. 

Kunhacha Umma v. Kutti Hammi Hajee, 16 M. 201, 
and Kurath Amman Kettvy. Perungottil Appu Nambiar, 
29 M. 322, referred to. 

(2) that1st and 2nd defendants had no power to 
sell the property to plaintiff and plaintiff could not call 
for specific performance of their agreement to do so. 


Appeal against the decree of the District 
Court of North Malabar, dated 6th Novem- 
ber, 1907, in Original Suit No. 11 of 1907. 


Facts.—Snuit for specific performance 
and damages. 

The plaint alleged that on 20th Janu- 
ary, 1907, defendants Nos. 1l and 2, agreed 
to sell to him for Rs. 2,800 the plaint 
paramba and house free of encumbrances 
and to execute to hima registered jenmom 
deed before 20th February 1907 and received 
an advance of Rs. 100. : 

Subsequently lst defendant received two 
more advances of Rs. 50 each. 

On 18th March 1907 the jenmom deed was 
written and signed by Ist defendant, 2nd 
defendant refusing to sign the document. 

Plaintiff had the deed compulsorily Te- ` 
gistered so far as lst defendant was con- 
cerned, 

“As defendants Nos. 1 and Z executed 89 regis- 
tered jenmom deed to 3rd defendanton 6th 
May, 1907, for Rs. 2,700 and 8rd defendant, 
in pursuance pf that deed, entered on the 
paramba and cul down trees, this action was 
laid for specific performance of the contract 
and for damages. 

First defendant was ew parte; 2nd defendant 
denied the plaint contract and pleaded inter 
alia thatthe property belonged to herself, 
her children and her brother, the 1st de- 
fendant, all of whom joined in the sale to 
8rd defendant. 

Third defendant pleaded that he had no 
notice of the agreement in favour of plaintiff 
and that defendants Nos. 1 and 2 had no ex- 


_ clusive right to dispose of the plaint: property 


which they owned-jointly with 2nd defendant's 
issue. The lower Court found in favour of 
the plaintiff and directed defendants Nos. 
1 and 2 to execute the jenmom deed. to 
plaintiff. : 

On the question of defendants’ title to 
convey to plaintiff the Hower Court- remarked 
as follows —, 
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“The only question remaining for decision 
is whether defendants Nos. 1 and 2 had a valid 
- title to sell the plaint property. Exhibit-III 
is the original title-deed for’ the property, 
and it standsin the name of the mother of 
defendants Nos. 1 and 2. The consideration 
was paid “by the father of defendants 
Nos. 1 and 2 and it is admitted on both 
sides 
exclusively for the mother of defendants 
Nos. land 2. P. W. 1, who is a nephew of the 
purchaser, distinctly says that he knew of 
the purchase and that it was made for the 
benefit of defendants Nos. 1 and 2. 

There is no oral evidence as to the. inten- 
tion of the purchaser on the other side, but 
reliance is placed on the ‘recital in Exhibit-II, 
a petition by 2nd defendant, which is to the 
effect that the plaint property was given by 
her father on joint Putravakasam to her, 
her mother, allchildren and their descendants. 
It is noticeable that lst defendant is not 
specifically mentioned in this recital, where- 
asin Exhibit—K, a petition putin by 2nd 
defendant in 1899, i.e., one year before 
. Exhįbit—II, the property is saidto have been 

obtained by her and her elder brother, t.e., 
Ist defehdant inthe name of her mother. 
Seeing that Hxhibit-K is the earlier docu- 
ment. thé recital in it is of more value than 
the recital in Exhibit—II. ` Third defendant’s 
contention that 2nd defendant is estopped by 
the recital in Hxhibit—II from denying the 
title of her children, cannot be upheld. It 
“oan hardly even besaid tobe an admission 
against her interest, for the interests of her 
children are probably more dear to her than 
the interests of her brother. who is not even 
mentioned in Exhibit—II. The recital in 
Bxhibit—K is supported by the evidence of 
P. W.1 who is ina position ` to know the 
circumstances of the case and, therefore, it 
must be accepted as true. In this view, 
“defendants Nos. 1 and 2, as sole owners of the 
plaint property, had a valid title to the plaint 
property, and it was unnecessary to in- 
elude 2nd defendant’s children in the agree- 
ment to sel”. 
The 8rd defendant appealed to vhe High 
Court. 
The Hon. P. 5. Bivasawmi Atyar (Advocate- 
General) and Mr. K. R. Govinda Menon, fot 
the Appellant. - 


Mr. J. D. Rosario, for. the 1st Respondent. 


that the property was not bought ` 


Judgment.—We cannot accept the 
evidence as establishing theposition for which 
the plaintiff contends; the Chirutha, the pur: 
chaser named in Exhibit-IIT, had no interest 
in the paramba purchased. `- Exhibit—K is 
most untrustworthy as-a statement of title, 
because it was made in a suit in which it 
was the object of the present 2nd defendant 
to defeat the claims of a mortgagee from 


“her mother, and to do this she alleged, if 


indeed she did allege, that her mother had 
no interest. The document_is not entirely 
clear; we are not sure that the 2nd defendant 
did not intend to admit her mother’s interest, 
and merely to allege that she had no right-to 
alienate without her (the: 2nd defendants) 
consent. 

The witness K. “Ges, no doubt, - BAYA 
that the purchase of the paramba was made 
at his mother’s suggestion for the lst -and 
2nd defendants, but there is: no explanation 
why if Kamaran intended his wife to have 
no interest he made the purchase in her name; 
itis quite possible that ho did not, when it 
came to the point, accept the suggestion of 
Kannan’s mother in its entirety. 

Exhibit-II shows clearly. the position taken 
up by the 2nd defendant in 1900. She then 
alleged that the gift was to the whole family, 
z.e., to herself, her mother and all the children 
of both, including, therefore, the lst defendant 
though he isnot mentioned by name.” ‘*' 

It is very: doubtful whether this is’ really 
inconsistent with the allegations in Exhibit—- 
K, but ifit is, it seems to be much more likely 
to be what the petitioner believed; it does 
admit some interest in Chirutha while the 
object of the proceedings was to prevent the 
sale of the property as Chirutha’s assets. 

From Exhibit XV it appears that the 
contest then, in which the 2nd defendant 
joined, was on the question whether the pro- 
perty belonged to Chirutha alone or to her 
and her children, and not whether it belonged 
to her or to her children. If there were really 
any foundation for the present claim of the 
plaintiff, the2nd defendant would surely have 
made it in those proceedings. 

The District Judge has given too little 
weight to the fact that Exhibit—IT stands in 
Chirttha’s name. He should have demanded 
an explanation of that- circumstance from 
those who alleged that she had no interest, but 
there is none forthcoming. 


Now the District Judge says that oe 
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sides are agreed that the. property was not 
bought for Chirntha’s:sole benefit and we 
must, therefore, take it that it formed in 
reality a gift tosher and .her children. The 
donees, therefore, took it with the incidents 
of tarwad property, Kunhacha Umma v. Kutti 
Mammi Hajes (1), that is to ‘say, as we un- 
derstand it, not’merely that the property 


was impartible but that the donees though _ 


not forming a tarwad with a Karnaman of 
its own, Korath Amman Kutti v. Perungottil 


Appu Nzmbřar (2), had the same interests in - 


the paramba that they would have had if they 
had formed a separate tarwad, and con- 
sequently that every child of the female 
donees obtained an interest in it at his 


or her birth, and the children of the 2ud 


defendant are owners of the paramba, just as 
much as the Ist and 2nd defendants. 

This being so, the Ist and 2nd defendants 
had no power to gell to the plaintif and 
the ‘plaintiff . cannot call for specific per- 
formance of their agreement to.do so. 

It becomes. 
“necessary to decide whether the 8rd de- 


fendant had or had not. notice of the. 


agreement. 

The appeal is allowed and the plaint- 
tiffs’: suit dismissed with costs in porh 
Courts. 


Appeal allowed. 


(1) 16 M. 2015 (2) 20 M. 228. 





(8. c. 13 C. W. N. 281.) 
CALCUTTA HIGH COURT. . 
SECOND CIVIL APPEAL No 157 or 1906. 
June 19, 1908. 
Present :—Mr. 7 ustice Doss. 
SURJA PROSAD THAKUR—Puamtier— 
. ÅPPELLART 
versus ` 
RAJMOHAN TOPEDAR AND OTHERS— 


DEFENDANTS — RESPONDENTS. 
Decree—Partition suit, whethar mortgages Lound 
by—Mortgage of entire property not_of share—Extoppel 


—Mutuahiy— Person not bound by judgment cannot. 


take advantage of findings. 


In the absence of fraud or collusion, a meres ` 


of an undivided share of land is bound by a partition 
held by tho Revonue Authorities or by the Civil 
Court, and can only enforce his mortgage against 
such lands as have been allotted to his mortgagor 
in severalty at the partition. 

Byjrath v. Ramoodeen, 11. A. 106; 21 W.R. 233 
and Hem Chunder v. Thako Mom, 20 C, 533, followed. 


in these circumstances un-- 
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Buta person claiming under a mortgage of an 
entire property is not bound by the result of a 
subsequent partition suit to which he was not a party. 

Doema Bahoo v. Juonmain, 12 W. R. 862 and 
Bmomalee v. Koylash, 4 O. 692 ‘and Boshi Bhusan - 
v. Gogan, 22 C. 364, referred to. 

A judgment can only bind the quantum of interest 7 
(in the subject-matter) represented in the suit and 
adjudicated upon thereby. 

If a judgment is not binding upon a party, he 
cannot “bo permitted to take advantage. of any 
findings in that judgment: for, an estoppel must be, 
mutual. 

Appeal from the jadgment.of Babu A. N. 
Mazumdar, Sub Judge of Mymensing, -dated 
September 25, 1905, affirming that of Babu 
K. P. Sen, Munsif of Netrokona, dated April 
8, 1905. | h i | 

Babus Dwarka Nath Chuckerbutty and 
Tarak Chandra Ohuckerbutty, for the. Appel- 
lant. 

Dr. Rash Behary Ghosh and Babu “Gobind 
Ohandra Dey Roy, for the Respondents. 


Judgment.—tThis is an appeal by the 
plaintiff in a snit to recorer possession of 33. 
bighas odd of land.in Mouzah Nathur Kona 
65 appertaining to taluk Sar apdi Khan. The 
plaintiff is the owner of 5 annas 6 gundas 2 
karas 2 krants share in the taluk, and seeks 
to recover possession of that’ share i in the 88 
bighas odd. In 1885. Brojo'Mohun’ Biswas; 
father of Nobin Chunder Biswas, was the 
owner of taluk Anandiram Biswas. and. of 
certain -shares in taluk Sarapdi Khan. On 
‘the 2nd of Bhadro 1292, corresponding: to 


- the 17th of August 1885, “Brojo Mohun 


Biswas mortgaged taluk Anondiram Biswas” 
and another property to the ancestors of the 
defendants. More than two years after the 
mortgage, that is in December 1887, Ram 
Sankar Bhaduri, whois one of the co-sharers 
in taluk Sarapdi Khan, ‘brought a suit ` 
for partition of that taluk against the pre- 
sent plaintiff, and Nobin Chunder Biswas, 
who at that time was the owner of 6- annas - 
13 gundas 1 kara 1 krant share of that taluk 
and also against the owner of the remaining ` 
share. The decree in that suit was made on. 
the 29th of June 1895. During the pendency . a 
of this partition suit, that. is, in January 
1890, the ancestors of -the present defend- 
ants, that is the mortgagees, instituted a suit 
upon their mortgage and obtained a decree - 


.on the 24th February 1890. ; In execution of 


that decree taluk Anandiram Biswas was” 
sold and purchased by the mortgagees on the’ h 
2lst of January 1892. Under the partition 
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decree, the disputed lands fell to the share of 
the plaintiff in lieu of his.undivided one-third 
share in taluk Sarapdi Khan. The plaintiff 
alleges that he was in exclusive possession 
of the disputed lands after the decree made 
in the partition suit, that the defendants 
under their purchase at the anction-sale in 
1892 obtaind collusive rent decree against 
the tenants on the land and thereby dispos- 
sessed him and he, therefore, brings the pre- 
sent suit for possession of the lands in dispute. 
The Courts below have held that the de- 
fendants, who were prior mortgagees, not 
being parties to the partition suit, are not 
bound by the decree made in that suit, and, 
further, that the plaintiff has failed to prove 
that the disputed lands appertain to taluk Sa- 
rapdi Khan. Upon these findings the Courts 
below have dismissed the plaintiff’s suit. 
The plaintiff filed in the Court of first 
instance a judgment and a decree of the year 
1860 obtained by the ancestor of the present 
plaintiff against: Brojo Mohun Biswas, under 
which, it is urged on behalf of the plaintiff, 
his ancestor obtained a decree for possession 
of 5 anuas 6- gundas 2 karas and 2 krants 
share of the entire Mouzah Nathur Kona 
with other lands as appertaining to taluk 
Sarapdi Khan. This judgment and decree 
were apparently not relied upon beforo the 
Munsif, because no mention of these docu- 
ments is to ba found in his jadgment. But 
they were strongly relied upon before the 
learned Subordinate Juge, and, he seems to 
have been of the opinion that, though the 
decree of 1860 showed that the entire Mou- 
sah Nathur Kona belonged to taluk Sarapdi 
Khan its effect was considerably impaired, if 
not wholly destroyed, by the findings inthe 
judgment in the partition suit of 1895. - 
The plaintiff has appealed, and, on his be- 
half, insistent reliance has been placed upon 
the judgment and decree of 1860. What 
the effect of that decree is upon the present 
suit I shall deal with later. 
- I agree in the view taken by the Courts be- 
low that the judgment and decree iu the parti- 
tion suit of 1887 are not binding upon the 
defendants. See Dooma Sahoo v. Joonaratn 
Lall (1), Bonomalee Nag v. Koylash Chunder 
Dey (2), Sita Ram v. Amir Begam (3), Joshi 


Bhusan Guha v. Gogan’ Ohunder Saha (4).. 
(1) 12 W. R. 862, 
2) 40. 602. 

_ (3) BA. 824. 
A 23 0. B64. 


INDIAN CASES. 


Sai PROSAD THAKUR V. RAJMOHAN TOPEDAR. 


93 


The same view has been taken by the 
Supreme Court of the United States in Keokuk’ 
and Western Rail Road Company v. Missouri 
(5); by the Federal Courts (gee Colmbia 
Svenue Savings Fund § Co. v. Dawson (6), 
Bancroft w. Wicomico Oountry Oommissioners 
(7), Southern Bank & Co. v. Folsom (8), 

and see also Van -Fleet’s Former 
Adjudication, Vol. IL, p. 1078; and “also by 
the Supreme Courts of moat of the, 
States; see Cyclopedia of Law and Pro- 
cedure, Vol. 23, p. 1268 (where most of the 
cases are collected). Though Mr.. “Justice 
Markby in his judgment in the case of Bo- 

nomalee Nag v. Koylash Ohunder Dey (2) 

laid down the law with. some decree of- 
hesitancy, the essential reasons upon which 


- that rule is based have subsequently been 


fully expounded in tho luminous judgment 
of Mr. Justice Mahmood inthe case of Sita 
Ram v. Amir Begum(3); and, if this view has, 
as I have indicated, been accepted by most 
of the Supreme Courts in America and also 
in the unanimous judgment of the Supreme 
Court of the United States, there can scarcely 
be room for doubt as to the soundness of the 
rule. 

The rule of law thata puisne mortgagee 
is not bound by a judgment 'and decrée ob- 
tained by a prior mortgagee against his 
mortgagor upon his mortgage, to which the 
puisne mortgagee is not a party, and that 
the amount, if any, due upon the prior mort- 
gage must be proved ‘afresh in his presence 
[see Umesh Chunder Strcar v. Zahur Fatima 
(9°, Debendra Nurain Roy v. Ramtaran Ba- 
nerjee (10)] is merely another illustration 
of the same doctrine; similar instances are 
to be found in other legal relations, as for 
instance between grantor and grantee, as- 
signor and assignee, lessor and lessee 
(herein with some apparent qualifications) and 
so forth. Theserules are merely particular 
applications of a higher and more universal 
principle that a judgment can only bind the 
quantum of interest (in the subject-matter) 
represented in the suit and adjudicated upon 
thereby. The case of Hindu widow and re- 
versioner or that of successive shebatts, proves 
no real exception to this principle. The 
153 United States Supreme Court Rep. 801. ` 
180 Fed. Rep. 152. * 

121 Fed. Rep. 874. 

75 Fod. Rep. 929. 

(9) 17I. A 201; 18 C. 164. 

30 ©. 599 (P.-C.);7 O. W. M. 768 


(5) 
(6) 
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binding character of the judgment in such 
cases depends on the quantum of interest 
(in the subject-matter) represented in the 
suit and this quantum varies according to 
the nature.of the suit or the character of the 
transaction adjudicated upon. 

It has, however, been urged on behalf of 
the appellant that the case of Dooma Sahvo 
v., Joonarain Lall (1), Bonomales Nag v. Koy- 
lash Chunder Dey (2) and Soshkt Bhusan 
Guha v. Gogan Chunder Saha (4), ought to 
be reconsidered in the light of the decision 
of the Privy Council in the case of Bignath 
Lall v. Ramoodeen Chowdiry (11), and the 
judgment of this Court in Hem Ohunder 
Ghose v. Thako Moni Debt (12). In the first- 
mentioned oase, the Privy Council held that 
in the absence of fraud or collusion’ a mort- 
gagee of an undivided share of land is bound 
by a partition held by the Revenue authorities 
and can only enforce his mortgage against 
such lands as have been allotted to his mort- 
gagor in severalty at the partition. In the 
last mentioned case, the same principle was 
extended to a partition by the Civil Court. 
The grounds upon which this principle is 
based are stated by. their Lordships of the 
Judicial Committee in the following passage 
at page 119 of Law Reports 1 Indian Appeals: 

“It is, therefore, clear that the mortgagor 
had power to pledge his own undivided 
share in these villages; but it is also clear 
that he could not, by so, doing, affect the 
_ interest of the other sharers in them, and 
that the persons who took the security took 
it subject to the right of those sharers to 
enforce a partition, and thereby- to convert 
what was an undivided share of the whole 
into a defined portion held in severalty.”” In 
other words, the fundamental reason is that 
the persons who took the security took it 
subject to the rights” of those sharers to enforce 
A partition. 

Now, does this reason apply to the case of 
a judgment. between the mortgagor and a 
third person after the mortgageP Of course, 
if the defendants’ ancestors had taken 
a mortgage of some share in taluk Sarapdi 
and had not been,made a party to the sub- 
sequent suit for partition of that taluk, they 
would, under -these decisions, have been 
bound by this partition, unless there was 
fraud or collusion between the parties to the 
(11) ILA. Boe 21 W.R. 2984; 

(12) 20 C, bas, - y d 
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partition suit, and would have a entitled to 
enforce their mortgageagainst such lands only’ 
as had been allotted to their mortgagor on 
partition. But that is not the case here, The 
defendants claimed the disputed lands as 
part and parcel of taluk Anandiram Biswas, 
which taluk admittedly did not form subject- 
matter of partition. The real point in con- 
troversy between the parties is whether the 
disputed lands form part and parcel of taluk 
Sarapdi Khan or of taluk Anandiram Biswas. 
If the plaintiff in the partition suit -and his 
co-sharers had before the suit for partition 
brought a suit against Nobin Chundra Bis- 
was for a declaration that the disputed lands 
appertained to taluk Sarapdi Khan and not 
to taluk Anandiram Biswas, which was owned 
by Nobin, and if in that suit judgment had 
been passed in favour of the plaintiff declar- 
ing the lands as forming part of taluk Sarapdi 
Khan, such judgment would not, according 
to the authorities I have mentioned, have 
been binding upon the defendants, who ex 
hypothest were no parties to sucha suit. And, 
if after such judgment, a suit for partition 
of taluk Sarapdi Khan had been brought 
upon the basis of this declaration, the decree 
in the partition suit would have been as 
ineffectual against the defendants as the judg- 
ment in the suit for the declaration, because 
the decree in the partition suit, insofar as 
it includes in the partition the lands in ques- 
tion, proceeds upon the basis of the declara-. 
tion inthe previous suit. The decree for 
partition under consideration may be regard- 
ed asa decree in a suit compounded of these 
two suits; and, the finding in the judgment 
that the lands fa question form part of taluk 
Sarapdi Khan may be considered as a declara- 
tion previously made in an independent suit. 
When the defendant took a mortgage of 
taluk Anandiram Biswas from Nobin, they 
could not be said to have taken the security 
subject the right of any co-sharers to enforce 
a partition, because admittedly in taluk An- 
andiram there were no co-sharers. There 
were co-sharers in taluk Sarapdi Khan, but the 
defendants’ ancestors did not take a mort- ° 
gage of taluk Sarapdi Khan. It seems to 
me, therefore, that the reasons which underlie 
the decision of the Privy Council in Byjnath 
Lall v. Ramoodeen. Chowdhry (11) and Hem 


* Chunder Ghose v. Thako Moni Debi (12), can- 


not affect the grounds of the decision in the 
cases of Dooma Sahoo v, Joonaratn Tal, 0), 
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‘Bonomalee Nag v. Koylash Ohunder Dey (2), 
Sosht Bhusan’ Guha v. Gogan Chunder Sahu 
(4) and Sita Ram v. Amir Begam (8) or the 
ground of the decision in the present case. 
I am of opinion, therefore, that the defend- 
ants are not bound by the partition decree 
of 1895. 

One of the reasons assigned by the learned 
Subordinate Judge for his view that the par- 
tition decree is not binding upon the defen- 
dants is that the respondents, that is, the 
‘defendants, had purchased Nobin’s right in 
Nathur Kona as appertaining to both taluk 
Sarapdi Khan, and taluk Anandiram in 1892, 
and that, therefore, Nobin had ceased to have 
any interest in the property partition, be- 
fore the partition decree was made. This 
is evidently a mistake, because admittedly 
the defendants purchased taluk Anandiram 
only. They did not purchase taluk Sarapdi 
Khan - 

Both the Courts below have found that, 
since December 1892, the defendants have 
been in possession of the disputed lands. 
The present suit was brought on the 4th of 
October 1904. Therefore, the possession by 
the defendants is within twelve years of the 
present suit. 

I have ‘now to consider the effect of the 
judgment and decree of 1860 to which I have 
already adverted. The learned Subordinate 
Judge, as I have'said,' is of opinion that the 
decree shows that the entire Mouzah Nathur 
Kona was the subject-matter of the 
suit, but that its effect was nullified by the 
findings in the judgment in the partition suit. 
I do not think this isa sound reason; for, if 
the judgment and decree in the partition suit 
are not, as I have already pointed out, bind- 
ing upon the defendants, they cannot be per- 
mitted totake advantage of any findings in 
that judgment: for, an estoppel must be 
mutual. [See the observations of the Privy 
Council in Grija Kant Lahory Ohowdhry v. 
Hurish Ohandra Chowdhury (13) and Keskuk 
and Western Rail Road Company v. Scotland 
Country (14)]. I must, therefore, consider 
the probative ‘effect of the decree of 1860, 
or rather the summary of the claim stated in 
that decree, independently of, and as unaffect- 
ed by the finding in the judgment in the 
partition suit, The judgment in the suit 
in which that decree was made shows that 


18) 19 W.R. 114 at p. 117. 
14) (1893) 152 Utd. States Supreme Court ee 318. 
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the main question between the parties was as 

to the extent of the share to which the plain- 

tiff in that suit was entitled. There was no: 
question raised as to whether the plaintiff had- 
claimed lands of any other taluk except taluk 

Sarapdi Khan. No doubt, in the summary of 

the claim stated in the decree, the claim is for 

a certain share of Mouzah Nathur Kona and. 
other lands as appertaining to taluk Sarapdi- 
Khan, but it is, in my opinion, not safe 

to rely upon sucha statement in the absence 

of the pleadings inthat suit. The question 

in the present case is whether the lands in 

dispute formed parcel of taluk Sarapdi Khan. 

I do not think that from this statement alone 

any positive inference can be drawn that the 
lands in dispute did really form part of the 
claim in the suit of 1860. 

Both the Courts below have, as I have said, 
held that the defendants have been in pos- 
session since December 1892: but it seems 
to me that the cardinal issue which ought 
to be tried for the purpose of determining 
whether thelands in dispute formed parcel 
of taluk Sarapdi Khah or of taluk Anandiram 
has not been tried, and that issue is, who in , 
1892, that is at the time when the defendants 
obtained possession under their purchase, and 
theretofore, was in: possession of the ‘disputed 
lands. The plaintiffis admittedly the owner 
of 5 annas 6 gundas 2 karas and 2 krants share. 
If the disputed lands formed part of the 
taluk Sarapdi Khan, one would naturally ex- 
pect that the planitiff would be in possession 
of a one-third share of the lands -in dispute 
as forming part of taluk Sarapdi Khan. If 
he was in possession of the lands in suit in. 
1892, then that possession would have a two- 
fold consequence. It would show, in the first 
place, that the plaintiff was in possession 
within twelve years of the present suit, which, 
undoubtedly, he must prove in order to be 
able to succeed in the case; and, in the second 
place, it would raise an inference that the 
dercee in 1860 probably included the lands 
in dispute, for he could not have obtained 
possession except under the decree. Thirty- 
two years intervened between the date of 
that decree and the date when the defendants 
obtained possession. ‘It is, therefore, all, 
important to enquire who during that period 
was in possession of the disputed lands. If the 
plaintiff -or his ancestor was in possession of 
the disputed lands as appertaining to taluk 
Sarapdi Khan, then he ought to be able to 
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adduce conclusive evidence in proof of that 
fact. To my mind, itis the most essential 
question to be tried’ in this case before, any 
satisfactory solution can be obtained. I 
must, therefore, remand this case to the lower 
appellate Court for a finding upon this issue. 
The appeal will remain on the file of this Court, 
and the question of costs will be decided at 
the ultimate hearing. 
Case remanded, 


MADRAS HIGH COURT. 
City Civit Court APPRAL No. 12 or 1908. 
September 2, 1909 

Present :—Sir Ralph Benson, Offg., Chief 

Justice, and Mr. Justice Sankaran Nair. 
T. SESHADRL TYENGAR—P.atstirrF— 

APPRELANT 
A ~ Versus 

O. RAMANUJA IYENGAR—Derenpant— 


RESPONDENT. |, 
Contract—Spcific performance of contract—Contract 
to leme Lland-—Lessor’s lease determined by Municipality 
to: wh m land belonged—Contract impossible of per- 
Jormance, 
Plaintiff sued defendant for specific ‘performance 


of 89 contract to lease land for which he alleged he- 


had paid defendant Rs. 600 as advance. Defendant 
pleaded that he was himself a lossee under the 
Municipality who had determined his lease and that 
plaintiff was aware of it: 

Heid, that as the contract had become impossible of 
performance by the defendant, it could not be 
specifically enforced. 

Facts.—Plaintiff and defendant were 
partners in trade. It was agreed that the 
partnership should be dissolved. The plaint 
alleged that in view of the contemplated dis- 
solution of partnership defendant agreed to 
lease the land in his possession to plaintiff, 
to enable the latter to carry on his busi- 
ness, for a rent of Rs.10 a month, and 
that plaintiff‘paid to defendant Rs. 500 as 


advance for the lease. The defendant, con- 


trary to agreement, sued plaintiff in eject- 
ment and obtained a decree. Hence the 
present suit by plaintiff for specific 
performance of the contract to lease. 
Defendant pleaded that there was no 
concluded agreement to lease the land, that 
plaintiff's partner made some negotiations 
about dissolution .of partnership, between 
plaintiff and defendant, which were never 
perfected into an agreement, that defendant 
was himself a lessee of the Municipality, 


as 
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that plaintiff wrote letters to the Munici- 
pality offering higher bids for the lease of 
the land resulting in cancellation of the 
lease in favour of defendant, and that 
plaintiff, having denied defendants’ title, was 
not entitled to specific performance of the 
contract. 

The City Civil Judge found that there 
was no concluded agreement, and that as 
plaintiff himself wrote to the Municipality 
stating that defendant had sub-leased to 
him the land contrary to rules and offering 
a higher bid there was a repudiation of 
the contract by denying the lessor’s title, 
which disentitled the plaintiff to claim 
specific performance.. The Judge further 
held that even if there was a concluded 
contract, plaintiff’s conduct entailed a for- 
feiture and the contract could not be speci- 
fically enforced. In any event the Judge 
felt himself unable to compel the defendant 
to execute a grant or lease for 10 years 
as defendant’s lease was itself determined 
by the Municipality. The Judge, therefore, 
dismissed the plaintiff's suit with - costs. 

The plaintiff appealed-to the High Court. 
Mr. W. V. Rangastoami Iyengar, for the 
Appellant. 

Mr. V. V. Srinivasa Aiyangar and Mr 
P. Duratswami Atyangar, for the Respondent. 

Judgment.—Exshibit A is found to 
have -been executed in view of the contemp- 
lated dissolution of partnership between the 
defendant and Dorasawmy Iyengar. The 
partnership was not dissolved. 

The plaintiff was not credited with the 
amount of Rs. 430 in the account books, 
nor was the deed executed by the defendant 
as agreed, and the parties knew that the 
plaintiff had not obtained any lease from 
the Municipality. In these circumstances we 
are unable to say that the Judge is wrong 
in holding that there was any completed 
agreement. 

The appeal is dian a with costs. 


Appeal dismissed. 
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MADRAS, HIGH COURT. 
Cryin AppraL No, 91 or 1905. 
October 21, 1909. 
Present :—Mr. Justice Wallis and Mr. Justice 
Miller. 


GADULULA VENKATAMMA AND OTHERS 


PLAINTIFFS —A PpELLANTS 
versus 
YADIKI HONKARAM—DerenDaxtT— 


RESPONDENT. 

Oivil Procedure Oode (Art XIV o/ 1882), ss. 18, 48— 
Res judicata—Court xot competent to try the earlier surt 
—First plant alleging inter erence with p'aintif's 
possession —Second pratt alleg ing dispossession—Cuuse 
of action, 

, A suit will not be barred under section 18 of the 
Civil Procedure Code (XIV of 1882), by reason of a 
- prior suit having been instituted in respect of the 
, game subject-matter if the Oourtin which the first suit 
was brought was not competent to try the later suit. 
Where the first suit did not allege dispossession by 
defendant but only a certain dogree of interference 
with plaintiff's. -possession, and the plaint in the second 
suit alleged dispossession: 
Held, that the two causes of action were not the 
same and the second suit was not barred under section 
48 of the Civil Procedure Code (XIV of 1882). 


Appeal against the decree of the District 
Court of Kurnool inO S. No. 9 of 1901: 

The Hon. P. S. Sivaswami Atyar (Advo- 
- cate-General). for the Appellants. 

Mr: P, &. Parthasurathy Atyangar, and Mr. 
S. Ranganadha Atyar, for the Respondent. 

Judgment.—the District Judge was, 
we think, wrong in holding that the suit 
“was barred under section 13 of the Civil 
Procedure Code: (XIV of -1882), as the 
Court in which the first suit was brought 
was not competent “to try the present suit. 
We think he was also wrong in holding that 
“it was’ barred by section 43. ‘Reading the 
plaint in this earlier suit it does not ap- 
pear to us to allege dispossession of the 
` plaintiff. by the defendant, but a certain 
“degree of interference with the plaintiffs 
possession. The present plaint alleges‘ that 
the defendant occupied the well, and in 
‘effect the plaintiff had been dispossessed. 
The two causes of action, therefore, were 
not the same and the bar under section 43 
does not arise. We set aside the decree 
and remand the suit for disposal ies 
to law. 

Appeal alina, 
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In re ARAKKAL AHMAD'ALI RAJAH, 


7 MADRAS HIGH COURT. 
CRIAMNAL APPEAL AGAINST ORDER No. 57 
or 1909. . 
September 17, 1909. 
Present :—Mr. Justice Munro and Mr, Justice 
Abdur Rahim. .- 
In re ARAKKAL AHMAD ALI RAJAH 
AVERGAL or CANNAN: ORE— APPELLANT. 

Criminal Procedure Ooda( Act V of 1898),8. 195—Peral 
Code (Act YLF of 1860), 83. 183, 186—Resisting pub- 
lic servant— Withdrawal of attachment— ourt directing 
court offieer to re-deliver properties to defendant— 
Properties ‘taken possession of by defendint—Civil 
Procedure Code (Act V of 1908), Order 21, Rule 55. ; 

Certain properties of the defendant were attached 
in execution of a decree against him The amount of 
the decree having been deposited in Court. the Court 
directed the properties to be released and directed 
the Amin to re-deliver the properties to the defen- 
dant. The Amin reported that'!he could not effect 
delivery as the- defendant had already.taken the 
properties from the bailees with whom they wero 
deposited. The District Judge sanctioned the pro- 
secution of the defendant under sections 188 and. 186, 
Indian Penal Code: 

Held, that the order directing ‘the propertios to be 
entrusted to the petitioner was,not authorised by 
any of the provisions of the Oivil Procedure Code, and 
that the attachment having beon withdrawn there 
was no resistanco by defendant to a public servant, 
within tho meaning of section : ‘88 or 186 of the Indian 
Penal Oode. 

Appeal against the snes of the District 


Court of North Malabar in M. P. No. 2698 of 


` 1909, dated 5th March, 1909. 


Mr. J. L.- Rosario, for ‘the Petitioner. 

The Public Prosecutor ae 0. F. Napier) 
contra. 
` Judgment.—Tho see of the, Dis- 
trict Court of 1st February, 1909, so far as it 
directed that the properties should be en- 
trusted ‘to the petitioner: ! before it, was 
not an order authorised by any provision 
of the Civil Procedure Code. All that 
is-said in Order 21, Rule 55, is that 
when a certain event has happened, the 
‘attachment should be deemed to have 
been withdrawn. It follows,, therefore, 
that there was no resistançe to the taking 
of property by the lawful authority of a 
public servant and no voluntary obstruction 
toʻa public servant in the discharge of 
his public functions, and, therefore, no offence 
under section 188 or 186, Indian Penal Code. 


The sanction is set aside. i 
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4 GADDI SEETHAYA t, SRI BAJAH VELUGOTI GOVINDA KRISHNA. 


MADRAS HIGH COURT. 
Seconp Civin APPBALS Nos. 654 AND 655 
or 1905. | 
October 5, 1909. 
Present :—Sir Ralph Benson, Offg. Chief 
Justice, and Mr. Justice Sankaran Nair. 


In S. A. No. 654 
GADDI SHETHAYA—AppELLANT 
versus 


“SRI RAJAH VELUGOTI GOVINDA 
KRISHNA YACHINDRULU VARU 
BAHADUR Zamindar, GARU-—RESPONDENT 
In S. A. No. 655 
ASADULLA BEG AND OTHERS—ÅPPELLANTS 
tersus 
SRI RAJAH VELUGOTI GOVINDA 
KRISHNA YACHINDRULU VARU 
BAHADUR Zamindar, GARU—Respoxpest. 

Landlord and Jenant—Enfor cement of pattah—Nevw 
-stipulation fer payment of rent in kind according to 
maumool for cultivating dry lands as wet—Rent 
Recovery Act (Mad, VIII of 1865), 4. 11, cl. (2). 

Where atenant has been usually paying a fixed 
money rent to the landlord, the latter cannot compel 
him to accept a pattah for any faslı with a new con- 
dition that in case the dry lands wero cultivated as 
wet lands he should pay rent in kind according to 
village maumool, 

Such a condition cannot be enforced in the face of 
the implied contract for payment of rent im money, 
such as arises from seotion 11, clause (2) of’ the 
Madras Rent Recovery Act from the nature of the 
prior payments. 

Where any improvement is made by the tenant, he 
cannot be made to pay enhanced or varying assess- 
ment even if a usage to that effect is established. 

Fisher v. Kamakshi Pillay, 21 M. 186, referred to 


Second appeals against the decrees of the 
District Court of Kistna at Muslipatam in 
Appeal Suits Nos. 305 of 1906 and 304 of 
-1906 presented against. the decision of the 
Court of the Deputy Collector of Ellore 
in Summary Suits Nos. 99 and 98 of 1905. 

Judgment .—tThe question is, whether 
the zamindar is entitled to enforce accepts 
ance ofa patiah on which a condition has 
been newly inserted that “in case the dry 
lands mentioned in this puttuh are cultivated 
as wet lands, ‘ambaram’ (rent in kind’ 
shall be delivered according to the village 
maumool.”’ 

The pattahs for the previous faslies 
show that the tenant was paying a fixed 
rent in money. The lands are classified 
in the pattahs as “web or dry. Inthe case 
of some lands a lump sum is fixed for rent. 
in the case of others the rate per acre is 
given. i : 


There is nothing in the pattahe and no 
evidence is adduced to show that the rent 
varied with the crop or with the nature 
of the land; that it could be either increased 
or decreased according to the crop raised 
or with the conversion of land from dry to 
wet or vice versa, The zamindar relied 
upon usage in support of his.claim. Both 
the Lower Courts havefound that he has 
failed to prove the usage. The Judge, how- 
ever, holds that under section 11, clause 2, 
of the Rent Recovery Act the defendant is 
bound to pay rent at the varam rate estab- 
„lished for the village and the condition is, ` 
therefore, enforceable. 

There are two objections to this course. 
The tenant has been paying a fixed money 
assessment for the lands and there is, 
therefore, an implied contract that it is the 


- rent payable for future years. Section 11, 


clause (2), of the Rent Recovery Act 
applies only in the absence of any such 
contract. ; 

To make land which is cultivated with 
dry crops fit for cultivation with wet crops 
or, in other words, to convert lands from dry 
to wet is certainly to improve the land. In 
the words of the proviso to section 11 of the 
Act, additional value is imparted to it, and 
it is now well established that a landlord is 
not entitled to enhance his rent on account 
of any such additional value, if the improve- 
ment is made by the tenant. 

In this case the tenant contends that 
the land has been already improved by him 
at his own expense and the stipulation 
certainly enables the zamindar to claim a 
higher rent even when the tenant may 
improve the land at his own expense. It 
has also been held that even ifa usage is- 
proved to charge a varying assessment ac- 
cording to the kind of crop, it can only be 
upheld where the variation in the crop was 
not the result of improvements made by 
the tenant, see Fisher v. Kamakshi Pillai (1). 
This stipulation, therefore, must be omitted. 

We accordingly reverse-the decree of the 
District Judge and restore that of the Deputy 
Collector with costs in this and the lower 
appellate Court. f 


Appeals allowed. 
* (1) 21 M. 186. 
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“MATHUBADAS GORULDAS V. NARBADASHARKAR HABJIVAN,- 


(s.c. 11 Bom L R. 997) : 
BOMBAY HIGH COURT. 
ORIGINAL Crvit Surr No. 356 or 1909. 
August 17, 1909. 
~. Present :—Mr. Justice Beaman. . 
MATHURADAS GOKULDAS AND Co.— 
PLAINTIFFS 
in 4 VETSUS = 
,NARBADASHANKAR HARJIVAN— 
DEFENDANT. 


Á Ċontract— Wagering contrart—Conduct —Intention—- 


Canacity—Real nature of transactim—tIntention of 
bo'h parties lo wager—Intention of only one p erty to 
wager—Other party having or nt having knowledge of 
auch-intentim, effect of—Gamble under the disguise of 
a genuine transact: mn—Fraxd upon Courts. 

Amongst other oriteria of what is and what 1s not 
a wagering contract the conduct of the parties is not 
the least 1mportant. 

Before a Court can hold a contract, on the face 
of it genuine or at any rate not clearly wagering, to 
be a wagering -contract, the Court must be satisfied 
that the intention of the parties was in no oir- 
cumstances either to give or take delivery. But 
this intention ıs nob to be confounded with ca- 
pacity. A party may be able to fulfil a contract 
and yet have no intention whatever of domg so. The 
Court must look boneath the surface and find out, 
if ıt can, what was in reality the true natureof tho 
contract, 

If people gamble in a covert way and, in ordor 
to make the gamble appear a real transaction, wrap 
.it ‘upin all the formalities of a real transaction to 
throw dust ın the Uourt’s eye, they are not entitled’ 


to much consideration at the hands of a Court of- 


Equity. Those who indulge in this sort of 
knavery and attempt to put a fraud upon tho Court 
should thank ‘themselves if the results turn out 
contrary to their expectations, and the Court finds 
that the transaction is what it appears to be, 

Both parties may intend to wager, or only one 
party may intend to wager, and the other party 
may know that that is his sole intention and 
knowing it enter into the contract. Where the 
facts found warrant the Court in adopting either of 
these statements of fact, then the contract is a wager 
under the law of this Presidency. But where only 
one party intends to wager, and the other noither 
intends himself to wager, nor knows thatit is the 
sole intention ofthe former,then the contract 18 
not & wagering contract from the point of view 
of, the latter, and he hasa right of action on it. 

Mr. Strangmin with Mr. Robertson, for the 
Plaintiffs. Í : ; 

«Mr. Jinnth with Mr. Setalvad, for the 
Defendant. . i 

Judgment.-—This is a suit to recover 
on certain forward contracts for the purchase 
of rice, the due dtes of which were the 
Fagun and Ohaitar Vaidas of 1465 correspond- 
ing with Pebruwy-VWirch, and March-April 
1909. The plaintiff's contention “is that 
the defendant refased to take delivery as the 


market had gone against him; conseqnently 


-that the 


the plaintiff sold the goods at his risk and 
on his account; and now claims the difference 
between the contract and the market rate. A - 
preliminary difficulty was settled by plaintiff 
consenting to accept certain rates as the 
measure of damages. What was realised at 
the sales and whether or not the sales were 
bona fide and properly conducted becomes of. 
no further consequences. i : 

The defence is two fold: (1) General, that 
the contracts were wagering contracts. (2) 
That in respect of the contracts for the Fagun 
Vaida the plaintif was in fault for not giving 
the defendant the delivery orders in time. 
Under the rules of the Rice Merchants 
Association the plaintiff was bound to do 
this before 4. p. m. on a certain day, whereas 
in fact he didnot do so till about fifteen - 
minutes later. The latter defence is incon- 
sistent with the former. Forit implies that 
the contracts were genuine. That defence 
could not be available to the-- defen- 
dant, if his principal defence is true that- 
under other roles of the said Associa- 
tion the contracts were plainly wagering 
contracts, and were known and intended 
to be so, on both sides. However, I do not 
say that the defendant is not entitled to 
make an alternative case of this kind. I 
merely point out that doing so, ‘weakens his 
position in his main defence. For amongst 
other criteria of ‘what is and what is not as” 
wagering contract the conduct of the 
parties is not the least important: I 
intimated to the defendant that I did not 
think there was anythingin his second line 
of defence. This.was after hearing the 
evidence upon it. Considering: his general 
defence and all the circumstances of the case,- 
I think, no Court would favour a contention, 
of this kind which is purely technical. And 
being as it is in doubt, to put it most. 
favourably to the defendant, the Court 
would not ba too anxious to scrutinize the 
lapse of & minute or two, while it would be 
ready to doubt the accuracy of the defen- - 
dant’s clock (even assuming his evidence 
to be more trustworthy on this point than it 
is) and lean in favour of the evidence for the 
plaintiff which is at leastas good and proves 
tender of delivery. orders was 
well within the prescribed time. If the 
defendant had been an honest dealer, if the 
contracts were genuine (it. does not 
follow that they wera nob bacause the de- 
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, fendant was a dishonest dealer) I do not 
think that he, the defendant, would have 
raised a technical defence of this kind at all, 
hinging as ib does on a variation in time of a 
few minutes only, the lapse of which could 
not really-have injured him in any way. 
Some such considerations I intimated, as I have 
said, to defendant's learned counsel who, in 
deference to the Court’s view, did not further 
press this point. I may add that onthe evi- 
dence as’ it stands I should have had no 
hesitation in finding that the delivery orders 
were tendered in-time, and, therefore, that, 
as a matter of fact, this defence failed. 

The general defence splits into two parts. 
-~ First,it is contended that as these contracts 
were made under the rulesof the Rice Merch- 
ants Association, and as some .of those rules 
at any rate have all the appearance of having 
been framed to permit and encourage wager- 
ing contracts, any contract admittedly made 


under them must be deemed to'be affected. 


with this taint, as possibly referable in 
certain circumstances to the rules which appear 
to recognize mere wagers. 

Second, it is contended that isthe or not 
any and all contracts made under these rules 
are wagering contracts, these contracts certain- 
ly were and that to the knowledge and within 
.the intention of both parties. - 

The case of Chapsey Purbut v. Messrs. Gil 
and Oo. (1), which was decided by a Bench 
of this High Court, certainly appears to lend 
some colour to the first contention. With all 
humility I confess that [am unable to follow the 
reasoning of the learned Judges in that case. 
It was decided under the rules of the Cotton 
Association. Oneof those rules provided that 
on the happening of certain events contracts 
were to be settled in a particular way. In 
the case before it those events had happen- 
edand consequently ‘the questions in issue 
between the.parties fell to be decided under 
that particular’ rule. The ‘learned Judges 
thought that the rule contemplated wager- 
ing, and so refused to give effect to it. 
Doubtless that decision is capable of some 
such extension ab the defendant now wishes 
- to give it. But I do not feel that this is 
necessarily 60, or that in dealing with other 
contracts made under a different set of rules 
Iam bound to accept as binding what is 
after all only an inferential extention of a 


(1) 7 Bom. L. R. 806. 


more or less conjectured principle. If the 
defendant’s contention on this point is sound, 
then every contract made under the rules of 
the Rice Merchants Association would be a 
wagering contract. Because, in certain 
circumstances, any one of them might be 
settled under one or other of those rules 
which have, to say no more, 8 suspicious 
appearance of having been framed to permit 
of wagering. But it. cannot be doubted 
that an immense volume of genuine trade is 
carried on under those rules, and such a 
decision, as I am now asked to give, would 
prove disastrous to the whole rice business 
of this.city. 

What is a wagering contract is a question 
which is constantly coming before the Courts. 
It may, therefore, be worth while to resume 
the leading authorities very briefly, and 
extract from them, if possible a principle 
capable of universal practical application. 


The foundation of our decisions was laid 
in the two English cases. Inre Gieve (2) and 
Universal Stock Hachange v Strachan (3) 
In this: Court we have Tod v. Lakhmtdas 
Purshotamdas (4), in which Farran, J. laid 
down a rule, since much commented on, 
that acontract is a wagering contract only 
where it was the intention of both parties 
under no circumstances either to take or 
give delivery to or from each other. 


Then followed Motilal v. Govindram (5) 
in which Batchelor, J. doubted whether the 
rule laid down by Farran, J. was not perhaps 
too broadly expressed, and added observa- 
tions upon the manner in which Courts were 
to deal with questions of this kind. This 
was followed again by Davar, J. in sub- 
stantially the same terms, in AHurmmokhrat 
Emoluckchand v. Narotamdas Gordhaxdas 
(6). Universal Stock Egzchange v. , Stevens 
(7), appears to be an exception to the 
rule which now finds general favour, for 
there possibilities implied in the form 
of the contract appear to have been allowed 
to override astrict determination of the real 


(2) (1899) 1 Q B. 794; 68 L. J. Q B.500;47 W. 
R. 441; 80 L. T. 438; 15 T. L'R. 26; 6 Manson 138. 

(3) (1896) A. C. 166; 73 L T 6; 43 W.R: at P 
J. Q. B. 723; 65L J.Q B 429; Gene) 208 

(4) 16 R 441 

(6) 80 B. 83; 7 Bom L R. 385. 

(8) 9 Bom. L. R. 125. 

(7) (1892) 66 L. T. 112. 
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intention of the parties, and, therefore, of 
the real nature of the transaction. The 
reason of decision ın Forget v. Ostigny (8), is 
simple. The appellant there was held to be 
„the respondent’s agent: although the re- 
apondent might have gained or lost, as 
the shares he was dealing in rose or fell, 
the appellant would not. He was to be 
“remunerated by a fixed commission, , and, 
therefore. in the opinion of their Lordships 
“of the Appeal Court, there was no wager 
between the parties to that suit. It might 
be doubted whether assuming that the 
respondent had been gambling with third 
parties, and the appellant knew it, the 
appellant could have succeeded under the 
terms of Bombay Act III of 1865. 

, Speaking broadly, however, the authorities 
appear to me to create no difficulty. -I think 
that the dictum of Farran, J., subjected to 
rigorous analysis will be found As be perfectly 
correct. I believe that before a Court can 
hold a contract, on the face of it geuuine, or 
at any rate not clearly wagering as the 
contract in In ve Gteve (2) was, to be a wager- 
ing contract, the Court must be satisfied 
that the intention of the parties was in no 
circumstances either to give or take de- 
livery. 

Bat this intention is not to be confounded 
with capacity. A party may be able to fulfil 
a contract and yet have no intention whatever 
of doing so. Iam not to be understood as 
in any way dissenting from the judgments of 
Batchelor, J. and Davar, J. Rather I may say 
that, in my opinion, both these judgments 
contain an admirable exposition of the pro- 
“ceases by which a Court has to arrive at the 
true intention of the parties, while both of 
‘those learned Judges appear to meto say, in 

“no uncértain tones, that it is the intention of 
the parties and that alone that is to be 
ascertained and made the decisive factor. 
But I think that although these judgments 
are unexceptionable as far as ‘they go, they 
leave a point, or possibly more than one point, 
in some uncertainty. 

Where both parties are wagering and 
‘that can be clearly ascertained no difficulty 
is likely tobe met. About the best way of 

ascertaining -whether both parties were 
wagering, notwithstanding the form in*which 
they have embodied their contracts, there can 


again be little or no difficulty: Bat there 
(8) (1895) A. O. 818, 


isa class of oases and a common class of 
cases, which do not seem to have attracted 
the attention of the lexrned Judges who have 
so far dealt in this Court with the general 
question. 

I mean cases in which one ;party A -may 
be doing a large bone fide business, while the 
other party B may be a pure: gambler, and 
doing no legitimate business at all. The form 
of the contract may be perfectly proper.. A 
may be ready and able to fulfil his part of 
the contract.- Yet I conceive that if B is 
really gambling and if A knows that he is 
gambling, whabever.is to be: said of the 
character of the rest of A’s business, in his 
contracts with-B, he would be gambling as 
much as B. Surely he would fall within the 
provisions of Bombay Act III of 1865. 

And these are precisely the cases which 
give rise tothe most serious difficulty. It is 
no answer to B’s contention that the con- 
tract was a wager, for A to say I. had 
the goods and could have fulfilled my con- 
tract, or, I had the money and could 
have taken delivery of the goods from you. 
That is not really the question atall. For 
coming back to Farran, J.’s rule, we shall 
have to decide whether, in all the circum- 
stances of the particular case, A intended 
to give or take delivery of the goods cover- 
ed' by that particular contract. And the 
broad universal principle will then require 
re-statement in a slightly enlarged ` form. 
If A usually an honest dealer knew that B was 
a pure gambler, then any contract which, he 
made with B withthat knowledge would ba 
a contract in furtherance of wagering and 
would fall within the scope of Act III of 
1865, while it would likewise follow, that 
waiving that consideration, A could not 
strictly be said to have “ intended ” to give 
or take delivery to or from B. Brought into 
the region of every day-practice, this prin- 
ciple would, I expect, cover a great many 
transactions which are entered into not 
only in rice but other great staples in this 
city. I suspect that there are many large 
dealers doing genuine business, who are 
not averse from giving clients an occasion- 
al gamble. And thus in each case it becomes a 
pure question of fact. : 

What was the nature of tho particular 
contract impugned ? No more than this can 
be extracted from the cases’ Reduced to their 
simplest terms they all emphasize one thing 
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-and one thing only. The Court must look 
beneath the surface and find ont, if it can, 
what was in reality the trne nature of the con- 
tract. 

lf, for example, we find A, a dealer in 
rice on a large scale, entering into for- 
ward contracts with B, a bootmaker who 
has no trade in rice at all, norany means 
of dealing with rice in large quantities ; 
if we find that such cottracts have been 
made over and over again, embracing goods 
worth lacs of rupees ; but invariably settled 
by the payment of differences on due date, 
then I apprehend that notwithstanding the 
surface propriety of the formal contracts, 
notwithstanding A’s appeala to his great 
legitimate business, and his assertions that 
for his part he was always in a position 
to fulfil his contracts, the Court would 
hold that as between him and B, the whole 


series were pure wagers. - 


And that is in effect the case on which 
the defendant relies here. Does he sub- 
stantiate it? It seems almost superfluous. to 
‘observe that, A would start with every 
presumption in his favour. A bona fide dealer 
on a large scale could only be affected 
with the particular knowledge which would 
except certain contracts with # certain in- 
dividual from the ordinary category of the bulk 
of his contracts, by showing that he had had 
a series of dealings with that person, of 
such a character that he must have known 
all about the man himself, and the kind 
of contract he was in the habit of making, 
In this case the defendant cannot hope to 
establish his case in that way because 
there was no jong course of previous deal- 
ings, nor were the parties known to each 
other. Possibly the plaintiff might have 
known, as one man in the bazar knows 
of another, that the defendant was partner 
in an iron business. But it would not ne- 
cessarily follow from that that he might not 
have resolved to launch out into rice deal- 
ing with honest trade intentions. Therefore, 
the defendant has. fallen back rather on 
the line of attacking the plaintiff's business 
and endeavouring to show that it was 
chiefly a gambling business. Now the plain- 
tiff was doing a very substantial business 
in various commodities. He had a strong 
financial backing. True he dealt largely in rice 
too and seems to'have had but poor godown’ 
accommodation for the quantities of rice he 


bought and sold. The duration of his busi- 
ness was short, the firm is now dissolved, 
and appears to have existed for only three 
or four years. The maximum of rice shown 
to have come during any one year into the 
plaintiff’s actual possession is out of all 
proportion to the extent of his dealings 
in rice. And from all this -the inference 
is drawn that the plaintiff was - himself 
not a bona fide dealer but merely a gambler 
in differences.. Over and above.this the 
defendant strongly relies upon a state- 
ment made by the broker who -negotiated 
these contracts. He swears that he told 
the plaintiff that the defendant only meant 
to pay or receive differences. If that were 
true ‘there would bean end of the cage. 
The plaintiff swears that he was not told 
anything of the kind and the broker him- 
self goes on to say that he regarded these 
as perfectly genuine contracts. He stoutly 
repudiates the imputation that’ he negoti- ` 
ates any wagering contracts. Naturally he 
would. < 

I do not, however, think I ought to 
rely on that unsupported statement by the 
broker. Setting that on one side the Court 
has to be guided by such facts as are made 
clear by the evidence. First, I am unable 
to find in any part of it snfficient support 
for the defendant’s allegation that the 
plaintiff's whole business was sham and 


. wagering. On the contrary it appears to 


have been a good solid business with plenty 
of money to back it. If that were 80, and 
part of it at least consisted in buying 
and selling rice forward, the onus would 
lie very heavily indeed- on the defendant 
to show that these particular contracts with 
him were made to the plaintiff’s knowledge 
for ‘no other purpose than wagering ` on 
differences. WHat is his own conduct P He 
begins by meeting the plaintiff’s claim 
with an assertion that he was only an 
intermediary to the plaintiff's knowledge. 
He has abandoned that contention. But the 
fact that he began by making it, loses 
none of its significance. If we read all 
his early correspondence, carried on through 
Mr. Bhat, we shall see ab: once that it is 
utterly inconsistent with his present case. 
The foundation of all of .it is that the 
contracts were perfectly -genuine. He tries 
to explain that away now by saying that 
this is part of ‘the usual practice, designed to, 
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throw dust in the Court’s eyes should 


either party subsequently wish to sue. 
First, I do not believe that for a moment. 
Next, if I did I should be strongly disposed 
to allow the attempt to. succeed. It is 
asking a good deal ofa Court of Equity to 
come before -it with a plea of this kind, 
and then bolster it -up by confessing that 
@verything was done daring the earlier 
stages uf the dispute to put a fraud upon 
the Court. People who indulge in that 
sort of knavery are nob.entitled to much 
consideration, and ‘have themselves to 
thank if the results turn out contrary to their 
expectations. Thon as to the argument, 
that whether the plaintiff was a bona fide 
dealer or not he must have known that the 
defendant was. not, what evidence is there 
to support it? The defendant has told his 
story. He relies strongly on being an iron 
merchant, and virtually asks whether any 
cman in his senses would beleve that a 
partner in an iron business would launch 
oùt suddenly into rice business. He points 
to the fact that he had no godowns for 
rice, that he never took delivery or could 
have taken delivery, and insists that the 
plaintiff knew all this perfectly well, and, 


therefore, when he made these contracts . 


- also knew that they were wagering contracts. 

And that the intention of both parties to 
them was to settle by payment of differ- 
ences. 

"Now I have ssid that there was no long 
previous, course of dealings between the 
plaintiff and defendant. in rice, which 
might have affected - the plaintiff with 
knowledge of the defendant’s real intentions 
in entering into such contracts. Had there 
been, the case might have been very different. 
Evidence has been laid before the Court 


of how these forward contracts are made in - 


the bazar. It is .only when the contract 
ig on the point of completion that the 
parties’ names are disclosed to each other. 
Then if one of them distrusts the other, 
the contract is broken off. Here the plaintiff 
says he asked who the defendant was 
and was told thab hé was a sound man. 
There is really little risk in making forward 
contracta of the kind; no risk over and 
above the fluctuations of the: mafket. It 
does not appear to me that plaintiff did 
anything unusual in accepting the broker’ 
recommendations and making the ‘contracts, 
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Further, there isa good deal of evidence 
to show that the defendant has been 
speculating in rice for a year or two. In 
one instance atleast he appears to have- 
adopted precisely the same course against 
one of his vendees who refused to take 
delivery, as the plaintiff did in this case 
against him. That is to say, he -sold the 
“at the risk and on the 
responsibility of the man who had refused 
to take delivery. All this ' looks like real 
business. Of courae the defendant explains it 
away now by saying that every one of those 
contracts was merely for differences, and 
that selling the goods really made no material 
change in the nature of the dealing between 
him and his vendee. He says that he did 
not get the price the goods realized, that 
this in fact, like his early letters to the 
plaintiff, was all part of the common 
practice designed to put a cloak of reality 
about these unsubstantial transactions. But 
at any rate, supposing the plaintiff had 
any knowledge at all of the defendant, this is 
the kind of knowledge he would have had. He 
would have known that the defendant, like 
hundreds of others, was a speculator in rice 


“and had been so for some time. He wonld 


have known that the defendant had gone 
through the usual regular business proceed- 
ings when one of his vendees refused to 
take delivery. Why was he to infer from 
all this vague bazar knowledge that the 
defendant was a pure gambler? Itis to be 
observed that the witnesses called for the 
plaintiff swear that in many instances the 
defendant did in fact take and give delivery 
just as ang other bona fide dealer in rice 
would have done. The defendant seeks to 
meet this by arguing that in” no case did 


“he really take or give more than delivery 


orders. Now, this may beia device in use 
among gamblers to evade the law. But, on 
the face’ of it, it is a regular business 
method and as effective as taking the goods 
away and putting them in your own godown. 
The truth is that if-people want to gamble 
in this covert way and, in order to make 
the gamble appear a real transaction, wrap 
it up in all the formalities of a real 
transaction, it becomes virtually impossible 
for a Court to say thatit is not what it 
appears to be. A Court may go on “probing 
into the surrounding circumstances” for ever, 
and be little or none. the wiser. Cortainly 
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were there a long course of previous transac- 
tions between the parties, every one of which 
had been settled by paying differences, 
and had the parties been well-known to 
each other (as in the case I began by suppos- 
ing, where one of them is, say, a boot-maker) 
then there would be a good solid ground for 
inferring the real nature of their specula- 
tions; and the true intention of both of them. 
But where they are hardly known io each 
other at all, where both are in the open 
market, and both have been speculating for 
about the same time in rice, how js one, who 
has’ perfectly honest intentions, to know 
that the other has not? I confess that I do 
not see any test which could be applied in the 
Bure confidence that it would disclose the truth. 

For, unfortunately, whether transactions 
of’ the kind now in dispute are genuine or 
„wagering, it appears to me that parties can 
with moderate care so conceal the real nature 
of the transaction that it would become im- 
possible for the Court to say positively what 
that was. Assume that these were genuine 
transactions. The procedure would have been 
exactly what it admittedly was. Assume 
that they were wagering and for all I can 
see the procedure again would have been 
‘admittedly what it was, at any rate up to 
the point of tendering the delivery orders. 
And there is absolutely nothing by way of 
a history of previous relations, or deducible 
from the trade status of either party, which 
will yield any satisfactory test. 

While 1 permit myself to say so much, 
as having a bearing on all cases of the kind, 
I do not feel any doubt in my mind upon 
the actual case. I have no doubt at all 
that the defendant was a gambler, and that 
he never meant to domore than pay and re- 
ceive differences. 
an incident (qualifying if necessary for theo- 
retical purposes the “intention to do no more 
than pay. or receive differences,” by adding. 

“ordinarily” of a good deal of legitimate trade. 
Hundreds of contracts for coverin the mar- 
kets of Bombay and Manchester respectively 
are, I suspect, made, without any very definite 
intention of taking actual delivery, and are 
settled by paying differences. Yet unless 
this were done business in such commodities 
as cotton could hardly goon. But there is, 
of course, a real distinction. though rather 
an elusive one. between rea] and unreal tran- 


sactions of this kind. And I need not go 


Unfortunately that is also’ 


further into that. It is enough to repeat 
that I have no doubt that in these rice spe- 
culations, the defendant meant to gamble 
and nothing else. But I am equally sure 
that in a large part at any rate of his rice 
business the plaintiff was doing honest trade. 
He has admitted that abont half the total 
of his rice deals were settled by paying 
differences. But that is not necessarily in- 
consistent; as far as I can see, with genuine 
business. As to the rest there was actual 
buying and selling, real solid business. And 
I am clear that there is nothing whatever 
in the transactions now laid before the Court, 
or in the evidence given to colour them one 
way or the other, which would justify this 
Court in holding that they were wagering 
contracts within the intention of both par- 
ties or within the intention of one, and to 
the knowledge of the other. That I appre- 
hend to be the right way of stating 
the principle upon which every decision of 
this kind must turn. Both parties may in- 
tend to wager; or one party may intend to 
wager, and the other party may know that 
that is his sole intention and knowing it 
enter into the contract. Where the facts 
found warrant the Court in adopting either 
of those statements of fact, then the con- 
tract is a wager under the law of this Pre- 
sideucy- But where only one party intends 
to wager, and the other neither intends him- 
self to wager, nor knows that itis the sole 
intention of the former, then the contract 
is not a wagering contract from the point of 
view of the latter, and he has a right of ac- 
tion on it, . 
I do not think that any case in which the 
issue is raised could be clearer than this 
case is against the defendant. For that 
reason I have not gone more minutely into the 
evidence. When the points to be deter- 
mined on the evidence are obscure, I usually 
analyze it exhaustively. I have not thought 
it necessary to do so in this case because it 
speaks for itself, and, in view of the brief 
statement of principles I have attempted, 
can leave no doubt at all which way the 
decision of the Court must be. f 
I find for the plaintiff. The measure of 
damages, has been agreed upon by the par- 
ties. When the sum has been ascertained 
by applying it. the decree will be for the 
amount with all costs upon the defendant, 
Š Nurt decreed, 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 386 or 1909, 
November 3, 1909, 

Present :—Sir George Knox, Kr., Judge, 
and Mr. Justice Karamat Husain. 
Chaudhri GHANSHAM , SINGH— 
APPLICANT 
versus 
' EMPEROR TAROUGH MARE LAL— 


: Opposite Party. 

Criminal Pro‘edure Code (Act V of 1898), 8. 196, 1 
(c), 8—Sanction to pi oveerte—Aletment of an offence 
specified in 8. 195 cl. c—Abettor not party -Ño sanc- 
tinn necessary—Penal Code (Act XLV of 1869), a2. 483, 
471,475, 476. 

The offence or offences in which section 195, clauso 
(1) Sub-clanse (c) read with clause (3) requires that 
sanction should be given by a Court with rospect 
to documents produced in Court, must be offences 
committed by parties to the proceeding whother 
the offence be one of the substantial offences 
describad in section 463 or punishable under sec- 
tions 471, 475, or 476 of the Indian Penal Codo or 
only amounts to abetment of any such offences. 


Application of revision against the order 
of the Sessions Judge of Meerut. 

Mr. O. 0. Dillon, (with him Mr. Satya 
Chandra Mukerjee and Mr. Surendro Nath 
Sen), for the Applicant. 

Mr. G. P. Boys, for the Opposite Party. 

Judgment.—the facts out of which 
this application arises so far as they are 
necessary for the determination of the point 
which we have to consider can be very briefly 
stated. : 

One Muhammad Hashim has been con- 
victed of the offence of forging a sale-deed 
and sentenced to 7 years’ rigorous im- 
prisonment. The principal witness against 
Muhammad Hashim and the complainant in 
the case was one Mare Lal. The same 
Mare Lal has now instituted a complaint 
against Ghansham Singh for abetment of 
the forgery of which Muhammad Hashim 
was convicted. Ghansham Singh took an 
early opportunity after he appeared in Court 
of objecting to the jurisdiction of the Court 
which was holding the inquiry and said that 
the Magistrate could not take cognizance 
of the complaint without the sanction of 
the Additional Sessions Judge in’ whose Court 
Muhammad Hashim was triedand in whose 
Court at that trial the forged sale-deed was 
produced. It is admitted on both sides that 
neither Muhammad Hashim nor Ghansham 
Singh were parties to any proceeding in 
any Court in respect of this sale-deed. That 
being so, there was no need of sanction to 
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be given by the Additional Sessions Judge. 
The offence or offences in which section 
195, clause (1) sub-clause (c) read with 
clause (3) requires that sanction should be 
given by aCourt with respect to docu- 
ments produced in Court must be offences 
committed by parties to the proceeding whe- 
ther the offence be one of the substantial 
offences described in section 463 or punish- 
able under sections 471, 475 or 476 of the 
Indian Penal Code or only amounts to 
abetment of any such offences. We are 
satisfied that this is the right construction 
to put upon the words used ‘in section 195 
(1) (e) and (3). The view taken by the 
learned Additional Sessions Judge’ on this 
point was a correct view. We see no cause ` 
to interfere and direct that the record be 

returned. f i 
Application rejected. 


MADRAS HIGH COURT. 
Seconp Civit Appears Nos. 563 AND 564 
or 1906. 
| September 22, 1909. 
Present :—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
In S. A. No. 563 
RAMIENGAR, MINOR py NEXT FRIEND, 
A. RANGASAWMY IYENGAR— 
APPELLANT 
In 8. A. No. 564 
VEDANTACHARIAR, MINORBY NEXT PRIEND, 
A. RANGASWAMY IYENGAR— 
APPELLANT” 
versus 
Tus SECRETARY or STATE ror INDIA 
IN COUNCIL, REPRESENTED BY THB 
COLLECTOR or CHINGLEPUT—RESPONDENT 


(ix Bors.) 

Hindu Taw—Dehts—Debdts of father—Fine—Costs 
decreed to be paid by father as neat friend of his minor 
sun for bringing a vexatious suit—Liability of son to. 
pay father’s deht. 

Where a Hindu father who brought a false and 
vexatious suit as next friend of his minor gon and the 
suit was dismissed and the next friend was ordered 
to pay defendant’s costs: 

eld, that the said amount of costs was a debt 
tainted with immorality or in the nature of a fine 
for which the son cannot be made liable. 


Second appeals against the decrees of the 
-District Court of Chinglepnt in Appeal 
Suits Nos. 98 and 99 of 1905, respectively, 
presented against the decree of the District 
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Munsif of Chingleput in Original Suits No. 
-537 of 190-4. : 

Mr. T. Narasimha Iyengar, for the Ap- 
pellants. 

„The Government Pleader (Mr. 
Napier), for the Respondent. 

‘Sudgment.—tThe father of theappel- 
lants in these two appeals brought a suit in 
forma pauperis as next friend of one of the 
appellants to establish his adoption and 
recover possession of property. The alleged 
‘adoption was found to be false, the suit was 
dismissed and the father of the appellants 
was directed under section 440, Civil Pro- 
-cedure Code, to pay the costs due to Govern- 
ment. Now the reason why the appellant's 
father was made liable for the costs was 
-that he had been guilty of what was cer- 
tainly an immoral act in bringing a suit 
which he must have known to be false. The 
liability to pay costs was clearly impos- 
ed asa penalty for “his misconduct and 
the debt thus incurred is tainted with im- 
morality and the sons are not bound to pay. 
Again under Hindu Law, among debts which 
sons are not bound to pay are fines (see 
Mayne’s Hindu Law, 7th Edition, page 389), 
and inthis case the liability imposed upon 


a. F. 


the appellant’s father may also be regarded ` 


as in the nature of a fine. 

‘We, therefore, allow these appeals, and 
give the plaintiffs adecree as prayed for 
with costs throughout. 

` Appeals allowed. 





MADRAS HIGH COURT. 
Civin APPBAL No. 94 or 1905. 
October 4, 1909. 
Justice Wallis and Mr. Justice 
Miller. 
SIVASANKARAM PILLAI alias DORAI- 
SWAMY PILLAY AND OTHERS— DEPENDANTS 
$ : — APPELLANTS : 


Present :—Mr. 


Versus 
PERUMAL NAYAKKAR—PLAINTIFF— 
: RESPONDENT. - 
Mixjoinder of parties—Objection when to be tuken— 
Misjoinder of causes of actton—Mrsjomder not affecting 
- merite—Pleading— Practice 
An objection as to misjomder of parties should be 
taken ator before the framing of issues. It can 
not be taken ata later stage. Where the misjoinder of, 
causes of action does not effect the merits ofa case 
it is no good ground for setting aside the decree of 
the lower Court. fu 
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VENKATA REDDI. V. OBALA REDDI. 4 


Appeal against the decree of the District 
Court of Trichinopoly in’ O. S.No. 10 of 
1903. 

Mr. K. Narain Rau, for the Appellants. 

Mr. T. Rungachariar, for the Respondents. 

Judgment.—the appellants contend 
on the authority of Kosurt Ramaraju v. 
Ivalury Ramalingam (1), that defendants Nos. 
2to 5 the other co-parceners of the lst defen- 
dant should not have been joined as de- 
fendants in a suit for specific performance 
of a contract made by the lst defendant 
to sell the suit lands. Defendants Nos. 2 
to 5 did not raise this point in their 
written statement or get any issue on it, 
but pleaded that the sale was effected by 
the lst defendant for immoral purposes and 
so not binding on them, and had issues 
framed and went to trial on this question. 
lf they had raised this plea at the right 
time, the plaintiff might have agreed to the 
dismisral of the suit against them and 
avoided the expenses of the trial, but we 
think that, having failed to raise this point 
in their written statement or at issues, the 
defendants ought not to have been allowed 
to raise it at. a later stage. As regards 
the objection of misjoinder of causes of ac- 
tion, no relief has been granted on the al- 
ternative cause of action, if there be one, 
and the misjoinder has not affected the 
merits of the case. It is, therefore, no ground 
for reversing the decree. 

The appeal is dismissed with costs. 

Appeal dismissed. 

(1) 26 M. 74, A 





h MADRAS HIGH COURT. 

MISOELLANROUS Cryin Petition No, 1254 

or 1909. 

August 19, 1909. 
Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 

VENKATA REDDI—PetITIONER 

versus 
OBALA REDDI AND ANOTHER—- 

RESPONDENTS. . 

Privy Council, appeal to—Stry of execution—dAyppli- 
cation for stay of execution before grant of certificate— 
Giril Procedure Oode (Act V of 1908), Order 45, Rule 
18 (2) (0). 

The High Court can stay execution of ita decree 
pending appeal to tHe Privy Council only after the 
grant of a certificate for the admission of the appeal. 

SAM. Bibi Jarao Kumari v. Gopi Chand Bothra, 5 O, 
W. N. 662, followed. 


“ Vol. IV] 


APURJI 0. MONOSSEH JACOB. 
ak Janbat v. Sale Mahomed, 19 B. 10, dissented 

m.’ * 

Applicaton praying that, in the circum- 
stances stated in the affidavit filed there- 
with,, the High Court will be pleased 
to issue an order directing stay of exe- 
cution of the decree of the-High Court in 
Appeal No. 43 of 1907 presented against the 
decree of the District Court of North Arcot 
in O. S. No. 30 of 1904, pending dis- 
posal of the appeal to His Majesty, in Coun- 
cil against the said decree. 

Mr. K. Ramanath Shenat, Counsel for the 
Petitioner. * 

Mr. D.. B. Dorasamy Iyengar, for the Re- 
spondents. A 9 

Order. —We have no doubt that the 
Court can only stay execution under order 45, 
rule 13 (2) (c) after the grant ofa certi- 
ficate for the admission of the appeal. Rule 
13 (2) (c). refers to stay of execution of 
the decree appealed from. Until the ad- 
mission of the appeal, no decree can be 
said to have been appealed from. This was 
the view taken in S. M, Bibi Jarao Ku- 
mart v. Gopi Chand Bothra (1), differing from 
Dame Janbat v. Sale Mohamed Ja*ferbhoy (2). 

The petition is dismissed with costs. 

3 Petition dismissed, 





“(s. c. 11 Bom. L. R. 1011.) 

BOMBAY HIGH COURT. 
MISCBLLANROUS Cryin APPEAL No. 53 or 1908. 
July 30,1 09. 

Present :—Sir Basil Scott, Chief Justice, and 
Mr. Justice Batchelor. 
SHAPURJI HORMASJI HARVER— 
APPLICANT 
versus 
MONOSSEH JACOB MONOSSEH— 


OPPOSITE PARTY. 

Costs— Guardian ad litem of a lunatic fling an 
unnecessary and wxnsuccessful appeal—Guai dian. not 
entitled torecorcr costs of such appeal from lunatic's 
estate. 

If a guardian ad litem ofa lunatic chooses, upon 


. his own responsibility, to file an unnecessary and 


unsuccessful appeal, he must takevthe consequences 
to the extent of having to bear personally the 
costs of the appeal incmrod by his authority. Such 
& guardian usually gets his costs out of the estate 
of the lunatic whom he represents, if he does not 
recover them from the plaintiff, but if he takes 
upon himself to appeal against a decree passed 

the lunatic, he puts himself in the position “ 
of anext friend and ceases to ocoupy the position of a 
mere passive guardian ad litem, ` . 
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Mr. Padshah, for the Applicant. 

Mr. Josht, for the Committee of the Pro- 
perty of the Lunatic. 

Judgment.—Thisis an application on 
behalf of the guardian ad litem of the de- 
fendant in this suit who is an adjudged luna- 
tic, for an order allowing him to have his 
costs of an appeal filed by' him in the suit 
out of the estate of the lunatic. 

The suit was originally filed by the plain- 
tiff against the defendant upon a mortgage 
and deed of further charge, and in conse- 
quence of the defendant’s state of mind the 
present applicant was appointed his guardian 
ad litem. The principal defence raised 
in the suit was that the defendant ‘on the 
dates of the execution of- the documents 
sued on was of unsound mind and that, 
therefore, he was not liable for the amount 
advanced by the plaintiff on those occasions. 
The suit was heard bafore Mr. Justice Mac- 
leod at great length and that learned Judge 
delivered a very careful judgment. The suit 
was dismissed but the guardian ad litem 
was allowed his costs out of the estate, He- 
was not satisfied, however, with the decision 
and filed an appeal against it. The appeal 
was argued before us and turned entirely 
upon the facts of the case and was dismissed. 
Shortly after the appeal: had been filed, 
committees of the person and property of the 
defendant were appointed. ‘The committee 
of the property is on this application repre- 
sented by counsel. 

It isa fact, although our judgment will 
not be influenced by that fact, that the ap- 
plicant was personally interested in defeat- 
ing the claim of the plaintif, because he 
is the brother of the defendant and in the 
event of the defendant’s death will succeed 
to a portion ofhis property under the Parsi - 
Law. The guardian ad litem appointed by 
the Court usually gets his costs out of the 
estate of the defendant whom he repesents if 
he does not recover them from the plaintiff; 
but when the guardian ad litem takes upon 
himself to appeal against a decree ‘passed 
against the lunatic, whom he represents, 
he puts himself in the position of a next 
friend initiating proceedings, and no longer 
isin the position of a passive guardian ad 
litem.” 5 z 

Now the rule is that if proceedings insti- 
tuted by the next friend are unnecessary or 
improper and the next friend might, with 
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reasonable care, have known them to be 80, 
he. must pay the costs personally. See 
Simpson on Infants, (2nd. Edn.), p- 484. 
The same rule has been laid down with re- 
gard to trustees , who take upon themselves 
to appeal against the decision of the Oourt. 
In re Walters (1) the Court of Appeal in 
England refused to allow trustees their costs 
of the appeal out of a fund and ordered them 
to pay the costs., Bowen, L. J. said that in 
his opinion when there was an unsuccessful 
appeal relating to a fund.the appellant ought 
to be ordered to pay the costs; otherwise 
there would be a premium upon unsuccessful 
appeals. Fry, L. J. concurred and said: 

~“ The trustees were sufficiently protected 
by the order of the Court below and there 
wasno ground for their coming to that 
Court.” 

Similarly in Ez parte Russell (2), Sir 
George Jessell said:— : 

'“In the (ounty Court the trustees might 
fairly say, We want a decision about the 
settlement, but having had a decision, if 
they choose to appeal, they must take the 
consequences.” 

They were ordered personally to pay the 
costs of the appeal. 

‘Here, however, it is said that the guardian 
ad‘ litem filed this appeal by the advice of 
hig „solicitor and counsel. That, however, 
ja no reason for asking the Court to lessen 
the lunatic’s funds by an order for pay- 
ment of his costs in the unsuccessful appeal. 

In re Beddoe, Downes v. Cottam (3), Lindley, 
L. J. said:— 

“But a trustee who, without the sanction 
of the Court, commences an action or defends 
an action unsuccessfully, doesso at his own 
risk as regards the costs, even if he acts 
on Counsel's opinion; and when the trustee 
geeks to obtain such costs out of his trust 
„estate, he ought not to be allowed to charge 
them against his cestut qui trust unless under 
very exceptional circumstances. If, indeed, the 
Judge comes to the conclusion that he would 

, have authorized the action or defence had he 
been applied to, he might, in the exercise of 
his discretion, allow the costs incurred by the 
‘trustee out of the estate; but I cannot 
imagine any other circumstances under which 
the costs of an unauthorized and unsuccessful 

(1) (1890) 34 S. J. 564. 

(2) (1882) 19 Ch. Div. 588 at p. 602. 

(8) (1898) 1 Ch. 547 at p. 567. 
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action brought or defended by a trustee could 
be properly thrown en the estate. Now if 


“in this case the trustee had applied by an 


originating sammons for leave to defend the 
action at the expenseof the estate, I cannot 
suppose that any Judge would have authorized 
him to do so. Consequently, 
myself have allowéd these costs out of the 
estate.” t 

Now, if the the guardian ad litem in the 
present case had been in serious donbt as to 
whether he ought not to file the appeal he 
could have adopted the course, which was 
in fact adopted a month later, of obtaining 
an order of the Court for the appointment 
of a committee of the property. That com- 
mittee could then have applied to the 
Court for advice as to whether an appeal 
should be filed or not; and the guardian 
ad litem could have filed the appeal, if the 
Court thought it was a proper case, with 
the sanction of the committee of the property. 
We do no think, however, that this is a 
case in which the Court could have sanc- 
tioned the appeal, for the appeal had nothing 
to recommend it. The guardian ad litem 
having chosen upon his own responsibility 
to file this appeal must take the consequences 
to the extent of having to bear the costs of 
the appeal incurred by his authority. 

We are not asked on behalf of the lunatic 
to throw the costs of thesuccessful respondent 
upon the guardian ad litem; so with regard 
to them, we make no order. 

We refuse the application. 

The applicant must pay the costs of the 
committee of the property on this applica- 
tion. i 

Application refused. 





(8. c. 11 Bom. L. B. 1014.) 
BOMBAY HIGH COURT. 
_ (Cryin APPBAL No. 1480 agarnst O. C. J. 
IN Surr No. 687 of 1905. g 
August 12, 1909. 
Present :—Mr: Justice Batchelor and 
Mz. Justice Macleod. 
JETHABHAI NURSEY— DEFENDANT— 
APPELLANT 
. versus 
CHAPSEY COOVERJI—PLAINTIFF— 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), 83. 9, L51— 
Caste dooupents—Suit for ordering tmspectioa—Suit 
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I should not ` 


` 


- Valent to denial of rights. 
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not matntainable—What the plaintif must prove if 
auit . naintainable—Oaste questions—Jurisdiction of 
Cuil Court.—Inmits to the exercise of inherent jurisdic- 
tion—Exztention of jurisdiction—‘Autonomy uf ciste, 
meaning of. : 5 4 ` 

Itis competent toa caste to appoint a man a 
trustee or not to appoint him, but it cannot, hav 
once so appointed him, restrict the legal rights .in- 
cidental to his position as trustee. i 

A trustee ofa caste fund has no legal right to 

claim inspection ofall caste documents with the 
object of-making a fishing inquiry in the hope of 
finding some materials wherewith he may embarrass 
the majority of the caste. 5 
~ The privilege in regard to inspection of caste docu- 
ments must be determined solely by reference to the 
rules of the caste. But even if these rules aro silent 
on the question of inspection, a right to inspection, 
éxisting in any person by virtue of his being a mem- 
ber of the casteor of its managing committee, can- 
not be evolved by a reference to English Law. 
- That unique aggregation, the Hindu caste, is go 
wholly unknown to the English Law that English deci- 
sions concerning English corporations and partner- 
ships tend’ rather to confusion than to guidance upon 
caste questions.in India. A Hindu caste may have 
points ofresemblance to English corporations and 
partnerships, but ita points of differencé are more 
humerous and more radical. 

No decree ofa Court should be based on a- caste 
privilege finagmuch as the caste can at once render 
it nugatory. What the caste gave yesterday, they 
can withdraw to-morrow and thoir action may over- 

ride the decrce of the Court. - - 

' It ison many grounds very undesirable that the 

Courts should assume the jurisdiction, or be: burden- 

ed with the duty, of deciding the _numberless 

small points of religious or social usage and etiquette 
which form the common subjects of difference. ` 
To enforco a caste privilege the proper tribunal 
to approach isthe caste and not the Civil Court. 
Therefore, a suit to obtain from the Oourt an order, 
which the plaintiff knows the caste would never 
make, as to & matter concerning the internal 
arrangement of the caste affairs, is not maintainable, 
Where the question in dispute is in reality aques- 
tion between the caste and a section of the caste, it 
is outside the Court’s jurisdiction. 3 
The test whether the question isa oaste question 
ig, would the taking cognizance of the matter in 
dispute be un: interferencé with the “autonomy of 
the caste? . SE - 5 $ 
‘Autonomy of the caste’ means at least as much as 
this, there where rights to property are not involved 
ell matters of internal management must be left to 
the decision ofthe caste. ee 
Assuming that a trustee has a legal right to in- 
* spect. all caste documents and that he can maintain 
ab action for denial of such right, he must estab- 
lish that an expresa demand was-addressed to tho 
proper quarter and was distinotly refused, or at 
least that the other party showed by his conduct that 
he was determined not to do what was required. 


But in this connection it must be borne in mind “ 


that dilatoriness and excuses for inaction are not, 


at least in India, to be regarded as necessarily equi- | 


When according to well established principles cer- 


tain questions have been removed from the jurisdic. ° 
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tion of the Court, they cannot be bropght within the 
jurisdiction on the plea that the Court has inherant 
jurisdiction todo what justice’ requires for “the 
parties before it. That plea cannot be urged, in 
order to extend the jurisdiction of the Court “but 
to meet the objection, often raised, that in mattera 
within the jurisdiction the Court! can only . exercise 
such powers as are exrpresaly giren by the legisla? 
ture and -no others. ty $ A 
There is a growing tendency to endeavour to enlarge 
the jurisdiction of the Courts beyond the limite pet. 
by existing authorities, but this tendency, ought not, 
to be encouraged. ' a 
‘Appeal against the judgment of Chanda- 
varkar, J., in 0..C. Suit No. 637 of 1905, 
reported in 9 Bom. L. R. 569. : oe NA 
Mr. Strangman with Mr. Joshi and Mr. 
Taraporevalls, for the Appellant. - ` ek. oe 
Mr. Padshah with Mr. Jinnah, for the Re- 
spondent. ea Wr 
Judgment.—tThis rather heayy lifi-' 
gation was the unfortunate result ofa dişi- 
sion or faction in the Cutchi Dassa 'Oawal 
caste, to which both the parties “belong. 
At the time of the suit: the defendant 
was President and the plaintiff was a member 
of the Managing Committee of the caste while 
both the plaintiff and defendant were tras- 
tees of two trust funds established by the 
caste, under separate trust “deeds, called the 
Derasar and Sadharan funds. ` =i. 
The plaintiff. sued for a declaration that 
he ‘was entitled to ‘inspect and take copies 
of all the books’ and documents of the 
Mahajan, the Managing Committee, the 
Sub-Committee and the Trustee” and for | 
an injunction restraining ‘the defendant. 
from interfering with the plaintiff's exercise ` 
of his rights in this regard. The defendant's. 
main’ answers to the suit were that’ the 
question in dispute was a purely caste ques- 
tion outside the jurisdiction of the Court ; 
that the plaintiff was not entitled to inspect 
the minute books of the Sub-Committee or 
the correspondence file; and that no cause 


-of action had arisen ‘against the defendant 


who had never refused or denied the plaintiff's 
right to take inspection of such documents 
as he had a valid claim to see. es 
` The learned “Judge below”: found that: 
the suit was properly coguisable “by” the, 
Court; that the plaintiff had a right to free. 
inspection of all the books and documents_ 
of the caste; and that-.the -defendant . had 
on the 7th September 1905 denied the plain- 
{iff’s right. He, therefore, made a devttes 
declaring that the plaintiff Was entitled to’ 
inspect and take copies of ‘all où any of 
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the books, and restraining the defendant from 
interfering with the plaintiff's exercise of 
his right. i 
From that decree, the defendant now 
appeals, and the learned Advocate-Gener- 
al on his behalf has addressed to us & 
three-fold argument. He contends, first, that 
‘the plaintiff has no right to inspect the 
minute books of the Sub-Commitiee or the 
correspondence file, these being the two 
documents about which alone thére is any con- 
troversy; secondly, that, if such a right 
exists in the plaintiff, it was never denied 
by the defendant ; and, éhtrdly, that in any 
event the question between the parties isa 
purely: caste question involving no rights to 
property, and is not within the Court’s 
jurisdiction. - h 
` Mr. Padshah for the respondent-plaintiff 
seems to have felt some difficulty in support- 
ing the decree on the grounds assigned in 
the learned Judge’s judgment, and has accord- 
ingly directed the main stress of his argu- 
ment towards establishing that his client 
was a trustee not only of the sbove-men- 
tioned Derasar and Sadharan funds but also 
generally of the whole Mahajan property. 
If that is so, it is argued that his capacity 
as a trustee of the whole caste property 
would give him a valid claim to inspect 
all the books and documents of the caste. 
Bearing in mind the character of the two 
documents now in dispute, we seriously doubt 
whother even on this hypothesis they would 
be necessarily exposed to the plaintiff's in- 
spection; but this point need not be decided 
because we think that the plaintiffs claim 
to be a trustee of the whole Mahajan pro- 
perty must be disallowed. It is sufficiently 
‘answered, in the first place, by the fact 
that there was never any demand made by 
the plaintiff for inspection on this footing. 
Upon this point the most important evidence 
is Ex.—K, the correspondence immediately 
preceding the institution of the suit, and 
if reference be made to this correspondence, 
particularly to the plaintiff’s solicitor’s letter 
of 15th August 1905, it willbe seen that 
plaintiff's demand was grounded upon his 
being a member of the Managing Com- 
mittee and a trustee of the Derasar and 
Sadharan funds. So;in the suit which the 
plaintiff has subsequently filed to set aside 
the ordar of the caste purporting to dis- 
miss him from his trusteeship, the only 
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trusteeship alleged is that of these two funds. 
lt appears, indeed that the now - alleged 
trusteeship of the whole Mahajan property 
is a new point, which. was not taken be- 
fore the trying Judge. It is true that in 
the first para. of the plaint it is stated that 
“the plaintiff and defendant are both trus- 
tees of the property’ of tho caste,” but 
we think thatthese somewhat general words 
must be read as mere description, not 
specifically raising any title beyond that 
arising from the trusteeship of the separate 
funds. This view receives support from the 
voluminous record, which may be searched 
in vain for any such distinction as is now 
sought to be drawn. From .thab record it 
appears to us indisputable that, in tho 
Court below, the suit was tried out upon the 
understanding between the parties that the 
only trusteeship relied on by the plaintiff 
was that of the two separate funds. It was 
at first denied for the defendant that the 
‘plaintiff was even a trustee of those funds, tho 
contention being that he had been dis- 
missed by the caste; later, however, this 
contention was abandoned as the alleged 
dismissal was subsequent to the date of 
suit. It was, therefore, formally admitted 
by counsel for the defendant that “the plain- 
tiff was a trustee.” But it is, we think, 
quite certain that counsel for defendant 
could never have admitted the plaintiff’s claim 
to be a trustee of the whole caste property. 
Then, admitting for the sake of the ar- 
gument that the point is now open to the 
plaintiff, has he shown that at date -of suib 
hə was a trustee of the whole caste pro- 
perty? To make good the position he relies 
on Ex.—D, the caste resolution of the 19th 
“January 1905, and Bx.—U, the plaintiff's 
acceptance of that resolution on 3rd February 
1905. Ex.—D is the record of a successful 
motion at a meeting of the Mahajan that 
the plaintiff and other members named “be 
appointed (or named) and they ate to got 
the properties of” the Mahajan trans- 
ferred to their names, and that, getting a 
trust-deed of the Mahajan fund prepared 
they are to take “charge of the manage- 
ment of the Mahajan.” In Ex.—JU, the plain- 
tiff acknowledges that he has been “select- 
ed,” aud accepts, or agrees to, the action 
of the caste. We are, however, of opinion 
that these two Exhibits do not suffice -to 
constitute the plaintiff œ trustee of the 
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Mahajan property. Admittedly this was nob 
a case of a new appointment to an exist- 
ing, trust,-for no trust of the Mahajan pro- 
perty had ever before been created and that 
property was then vested inthe caste, on 
whose . behalf the powers of management 
were delegated to the Managing Committee 
under rules 1 and 2 of the caste rules, Hx.—J- 
Now Ex.—D clearly contemplates that, to 
carry into effect the announced intention of 
creating a trust, a trust deed should be 
prepared’ divesting the caste and vesting the 
property in the persons chosen to be trustees. 
No such deed has ever been executed or 
even prepared, and the legal title to the 
property still remains with the caste. This 
fact becomes the more significant. when 
contrasted with the other fact that in regard to 
the ‘Derasar and Sadharan funds regular 
deeds of ‘trust .were prepared and executed: 
See Exhibits A and B. In these oircum- 
stances it appeara to us that the intention 
to create a trust of the Mahajan fund re- 
mained uneffected. Upon this point reference 
may be made to sections 5 and 6 of the 
Indian Trnsts Act, which require for the 
creation of a valid trust an instrument in 
writing and a transfer of the property. It 
is true that Trusts Act does not apply to 
public or private, religious or charitable en- 
dowments ; but it has already been held by 
this Court in Thakersey Devraj v, Hurbum 
" Nursey (1), that the Mahajan fund of this 
caste is a purely secular fund, and we think 
that the principles of sections 5 and 6 of the 
Act ave properly’ applicable. 
grounds we come to the conclusion that no 
trust of the Mahajan fund was created, and 
that the plaintiff-cannot claim to have been 
a trustee of the whole caste property. 

Tf that is so, then the question is narrow- 
ed down to the form which alone we under- 
stand ib to have assumed in the lower Court, 
that is to say the question whether the 
plaintiff is entitled to claim this inspection 

(a) in his character of a trustee of the 
Derasar and Sadharan fands, or 

(b) in his character as a member of fhe 
Managing Committee, or 

(e) in his character as a member of the 
caste. 

Now as to the plaintiff's capacities: under 
heads (b) and (c) Mr. Padshah, whose for- 

(1) 8 D. 482. 


INDIAN CASES. 


Upon these- 


ïi 


cible and exhaustive argument has omitted 
nothing capable of telling in his ‘client's 
favour, has candidly admitted ‘that the : 
plaintif’s privileges in regard. to inspection 
must be determined solely- by reference to 
the rules of the caste,.and that these rules 
—see rule 8 formally exclude the right of 
inspection. The caste having made a rule in- 
regard to inspection, no other line of argument’ 
was possible ; but even if the rules of the caste 
had been silené on the question of inspection, we 
do not think thata right to inspection exist- 
ing in any person by virtueiof his being 
a member of the caste or of its” Managing 
Committee could be evolved’ by-a reference 
to English Law. That unique aggregation; 
_the Hindu caste, is so wholly unknown to 
“the English Law that, as it seems to us, 
English decisions oonterning English _ corpo- 
rations and partnerships tend :rather to-con- 
fusion than to guidance upon such a question 
as that now in hand. A Hindu caste may haye 
points of resemblance to English ' corporations, i 
and partnership, but its points of difference- 
appear tous even more numerous and more 
radical. We have, therefore, had ‘no hesitation 


“in accepting Mr. Padshah’s admission upon. 


this part of the case, though when wə 
come later to the question of the oaste’s 
autonomy we shall have occasion to adduce - 
farther reasons in support of our view., 

If we are right so far, then, the result 
is that the plaintiff can' make no claim to - 
this inspection except as a- trustee of the 
particular fonds known as Derasar and- Ba- 
dharan. We propose in discussing the whole ` 
question to follow the order of the Advocate- 
General’s argument, to inquire, that is to 
say, first, whether plaintiff had any such 
right; secondly, whether, if so, it was de- 
finitely demanded by the plaintiff’ and was 
denied by the defendant; and, thirdly, whe- 
ther in any case the question is not a caste 
question beyond the Court’s jurisdiction. 

Upon the first of these questions it is 
plain that, as trustee of the two funds; the 
_ plaintiff has certain legal rights apart al- 
` together from any privileges which he may 
have under the regulations of the. caste; for 
though it is competent to a caste to appoint 
a.man a trustee or not to appoint him, it 
cannot, having once’ so appointed him, re- 
strict the legal rights incidental to his posi- 
tion as trustee. We taust, therefore, examine 
separately the ‘Plaintiff's legal righta as 
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trustee and his caste rights, for it is enough 
for him to succeed upon either. 

His legal rights as trustee of the Derasar 
and Sadharan funds cannot, in our opinion, 
entitle him to inspection of the two con- 
tented documents which do not appertain to 
either of these trusts. This, ag we under- 
stood his argument, was not seriously con- 
tested by Mr. Padshah, who upon this point 
relied on the larger contention that the 
plaintiff was a trustee of the whole caste 
property; and it would seem that the dis- 
tinction and its -consequences were not pro- 
minently brought before the learned Judge 
below. The documents of which inspection 
is claimed are, as we have said, the Snb- 
Committee's minute book and the correspond- 
ence file of the Mahajan. The Sub-Com- 
inittee’s minute book contains the record of 
what is called the Judicial Branch of the 
caste, that is, of tho inquiries made by the 
Sub-Committee into caste offences alleged 
to have been committed by various members. 
The correspondence file contains the letters 
written and received by the Managing Com- 
mittee on behalf of the whole Caste. These 
documents in no sense belong to the Derasar 
or Sadlaran trusts, which have sepa- 
rate books of their own, and there is no 
allegation that these books have been in- 
correctly kept. As trustee of these two funds 
only, the plaintiff could, we think, have no 
logal. claim to- a proving inspection of all 
caste documents on the ground that some 
of such documents may possibly be fonnd 
to contain entries bearing upon questions of 
expenditure having some connection with 
the trusts, and no such poweris implied in 
the deads creating the trusts, Exhibits-A 
and B. 

This part of the case need not, however, 
be further pursued because we were not 
- pressed to allow the plaintiff's claim on 
the footing of his legal rights as a trustee 
of the Derasar and Sadharan funds only. 
The plaintiff in the Court below and his 
‘counsel before us have preferred to rely 
upon the plaintiff's privileges as a trustee 
by virtue of the rules of the caste, and 
the argument is that, though the trusteeship 
would not sufice to found a valid claim in 
law, it does suffice to found a good claim 
under No. 80f the caste rules to be found 
under the heading “Secretary.” This rule 
is in the following words :— 
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“Without the permission of the Secretary 
or the President no person or , persons 
whatever except the trustees can inspect any 
book or document whatever, nor can he 
or they remove it even outside the office.” 

This is the official translation from the 
Gujarati.‘ We have referred to the original, 
but it throws no further light on the 
meaning of the rule as to the position of 
trustees. At the time the rule was made 
the only trustees in existence were the 
trustees of the Derasar and Sadharan funds, 
though there are indications that the caste 
even then contemplated appointing the same 
persons to a trust to be created of the 
whole Mahajan property. Tha question is, 
what rights to inspection are conferred 
upon the trustees by the rale cited. The 
learned Judge below has read the rule as 
meaning that the trustees are authorised 
to inspect all caste documents whatsoever, 
bub, though we have hesitated before differing 
from his opinion, we are constrained to 
regard œ narrower interpretation as more 
consistent with the actual words, and with 
the probable intention of the framers of the 
rules. It appears to us that the rule 
enacts a general and sweeping exclusion, 
from which the trustees are excepted; that 
is, it is not true to say of the trustees 
thet they nore excluded from inspecting all 
documents whatever. But it doesnot seem 
to be implied that they are entitled to 
inspect all documents whatever, but rather 
that they are entitled’ to inspect some 
documents (undefined), and in that case 


the documents referred to would be those 


belonging to their trusts. In other words, 
the rulo, as we construe it, first prohibits 
all inspection by any members without 
permission, and then saves the legal rights 
of trustees ns such. This interpretation 
seems to be the more reasonable when 
regard is had to the. extreme frequency 
of-factious divisions in Hindu castes, and 
to the case with which rights of inspection 
can be exercised for purposes of dissension 
and litigation. This particular caste has, 
as „the reports show, been more than once 
involved in litigation owing to these 
intestine feuds.. We think it more likely, 
therefore, that the caste should have narrowly 
limited these rights of inspection than 
that it should have lavished them without 
check on the trustees of the two special funds. 
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We may add that if the broader construc- 
tion of the rule were to be preferred 
‘on the sole ground which appears tenable, 
namely, the theory that the caste 
intended to have the existing trustees 
appointed toa new trust of all caste pro- 
perty then the plaintiff's case would not, 
in our opinion, be advanced, for upon that 
supposition he would be seeking to take 
advantage of an intention or design which 
the caste never carried into effect. Finally, 
upon this branch of the case, we think 
that the actual result will not depend upon 
the precise construction of rule No. 8. For, 


let us suppose that the rule does confer. 


‘upon the trustees—that is the trustees of the 
two funds, who alone existed—an unfettered 
right of inspection of all caste documents; that, 
“as we have shown, would be a mere caste pri- 
vilege altogether in excess of any claim which 
the trusteeship of the two funds would legally 
justify. But what the caste gave yesterday, 
they could withdraw to-morrow and no decree 
could be based on a caste privilege of this 
kind inasmuch as the caste could at once 
render it nugatory. Nor is this an unreal 
apprehension; on the contrary, in view of 
the trustees’ action on the 10th September 
(see Exh.—36) ‘and the other evidence 
brought to our notice, it appears to us 
very probable that the majority of the 
. caste would, as they could, override any 
‘ decree made in the plaintiff's favour. 


, This completes our observations on the 
first question as to the plaintiff's right to 
claim inspection of these documents, and, 
for the reasons given, we must hold that 
the plaintiff had no such right either at 
law or under the rules of the caste. 


For the next question we must assume 


that that view is wrong and proceed to, 


inquire whether the plaintiff’s 
ever denied by the defendant 


right was 
so as to 


give to the plaintiff a good cause of action. 


~ What is required to found a suit of. this 
character is stated, we think correctly, in 
“the following terms in Taylor's Evidence, 
Article 1502: “It must be established that 
an express demand was addressed to the 
proper quarter and was distinctly refused, 
or, at least, that the qther party showed 


by his conduct that he was determined not: to ` 


do what was required.” Let us see whether 
these conditions are satisfied here. First, 


INDIAN CASES. 


iis 


what was the proper quarter? According to 
the plaintiff's case, as stated in. para. 2 of 


his plaint, the proper and actual custo- 
dians of these books were the . trustee s 
and the learned - - Judge below,’ for 


reasons which have not been canvassed 
before us, held that that case was proved. 
We are of the same opinion. But the 
defendant is only one of the trustees, and 
there is the less reason for allowing the 
plaintiff to sue him-alone inasmuch as he 
was not present at the meeting of the 
10th September where, for the first time, 
we meet with a plain refusal to give 
inspection. As we understand the matter, 
it is not a case of selecting at will any 
one of joint tort-feasors. The demand for in- 
spection was not made inthe proper quarter, 
and the defendant cannot alone be held an- 
swerable for a resolution of the other 


trustees at a meeting which he did not attend. 


Then assuming there was a demand 
made to the-defendant at the proper 
quarter, was there such a refusal or 
denial by the defendant as would justify 
this suit? We think not. Here we must 
look a little closely at the facts preceding 
the institution of this suit, and must bear 
in mind the obvious consideration that 
dilatoriness and excuses for inaction are 
not, at least in India, to be regarded as neces- 
sarily equivalent to denial of right. The all 
important evidence is, in our opinion, the 
correspondence Ex.—K from 1€th Augusttollth 
September 1905. That correspondence discloses 
to us the plaintiff watching for a favourable 
opportunity to launch his suit, and on the 
lst September his solicitors declare that 
the plaint is already in draft. It was 
declared on the 12th September, having on 
the previous day been sent to counsel for 
formal settlement. Now parm. 4 of the 
plaint, which alleges the refusal of the 
right, is significantly reticent as to the date 
when the refusal occurred, and it appears 
that this allegation was already made 
when the plaint was put in draft. But 
the only events on which the plea of refusal is 
sought to be grounded are those which occurred 
on the 7th September, if we except a certain 
faint suggestion that events of the 8th to 
10th May also be prayed in aid. It seems 
to us clear that these later events cannot 
be used to support the case against the de- 
fendant who was away in Poona when they 
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‘occurred, and who, as already stated, did 
not attend the trustees’ meeting of the 
10th. It is true, as the learned Judge 
says, that the resolution of the 10th was 
a denial of the plaintiff's right, but that 
was a resolution by other trustees, not 
parties, and the defendant took no part in 
it. Now if we refer to the correspondence, 
Ex.—K, we shall see that it is this resolution 
‘of the general body of trustees (without 
the defendant) which alone is referred to as 
constituting a denial of the plaintiff’s right. 
That follows from .the plantiff’s attorneys’ 
‘letter of the llth September where we 
first meet a plain allegation of a refusal, that 
is, the refusal by the other trustees on tho 10th. 
But the latest letter which can be used against 
‘the defendant, owing tò his subsequent 
absence from Bombay, is that from the 
plaintiff's attorneys, dated the 8th September, 
referring to the events of the 7th. This 
letter, however, does not even allege a refusal, 
despite the plaintiff's then- anxiety to 
‘make a case; it alleges only “frivolous 
objections” to conceding the demand and 
a pretext” that a certain necessary key 
was with the Mehta; but even the “ pretext” 
“is not apparently disbelieved, for, the plaintiff 
says that he objects to the key remaining 
‘with the Mehta. Even as late as the llth 


September, we find the plaintiff saying, 
through his solicitors, that unless the 
“defendant takes a certain course he 


“will conclude that the defendant “ objects to 
‘thé inspection.” We must infer from all this 
‘that nothing that happened on the 7th Sep- 
tember was understood even by the plaintiff 
himself to amount to a denial or refusal, and 
in view of the plaintiff's position, to which 
we-have alluded, it is certain that he did 
not understate his- own case. If further 
“assurance were needed, it would be found 
in the plaintiff's own deposition, where he 
says in examination-in-chief: -“T attended 
on the 7th September to take inspection 
and copies. Inspection of the Mahajan book 
was allowed, but as to the correspondence file 
I was told it could not be 
he goes on to confirm the facts as stated 
in his solicitors’ letter of the 8th September. 
It is true that, after the lapse of a con- 
‘giderable interval, which enabled him to 
reconsider his evidence, the plaintiff in 
cross-examination seized an opportunity to 
endeavour to improve his story, but in all 
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the circumstances we can attach no import- 
ance to this altempt. Thus the occurrences 
of the 7th September, which are wholly, 
or almost wholly, relied on to support 
this guit, fail of their purpose because it 
is manifest that the plaintiff himself never 
understood them to amount to a denial 
of his right. For the events between the 
yth September and-the filing of the suit 
the defendant was not responsible; they 
were the acts of the other trustees in the 
defendant’s absence. As to Hx.—M, the 
record of the trustees’ meeting of the 
2nd September, we read that as a plain 
indication that defendant made no refusal, 
but that the plaintiff was actively endeavour- 
ing to discover or to make an excuse for 
litigation. `. 

Again, the right claimed was an unqualified 
right to hand over all the caste books 
for the years 1908, 1904 and 1905. But. 


the plaintiff never became a trustee of 
the two fonds till he signed the two 
trust deeds, Exhs. A & B, on the 7th 


September 1905, and in any case his 
claim to inspect earlier documents would 
hare been inadmissible. Therefore, though 
we hold there was no denial, it would be 
difficult to say that a denial of an excessive 
claim would have been unwarrantable. In this 
context it is relevant to observe that,- 
when pressed as to the purposes for which 
he wanted inspection, the plaintiff said: 
“ At first I merely wanted to look into 
the minutes of the Sub-Committee. That. 
was for no particular purpose. I must 
look into a thing first before I can say 
why-I want to look into it.” We read. 
this as meaning that, as. the evidence 
generally suggests, the plaintiff's real object 
was to make a fishing inquiry in the hope 
of finding some niaterials wherewith further 
to embarrass the majority of the caste. 
If that is so, reference may usefully be 
made to the observations of their -Lordships 
of the Judicial Committee in the’ Bank of 
Bombay v. Sulleman (2). `e 
There now remains the single point, 
whether this is a caste question and so beyond 
the jurisdiction of the Court. That, of 
course, must be discussed on the assumption 
that our foregoing findings are wrong. 
In our opinion this point also must be 
(2) 32 B°471;10 Bow L. R 1063; 12 0. W.N. 825; 
6_A. L. J. 463 (P.0.);4 M, L. T 16 ; 8 C. L. J. 103, 
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determined in the defendant’ s favour, As we 
have tried to show in an evrlier- part of 
this judgment, the plaintiff's claim cannot 
ba supported by raferanca to his legal rights 
as trustee of the two funds. If he is to 
succeed at all, the plaintiff must succeed, 


as indeed, he himself puts his case, under the , 


rules of the caste, so that the question comes 
down to this, is the plaintiff by reason of his 
holding. a certain caste office, entitled under the 
caste rules to inspection of all caste docu- 
ments? It appears to ns thal that is eminently 
a question for the caste, and not for the 
Court. j $ 


Upon this subjeot we must notice that, 


there is visible a growing „tendency to 
endeavour to 
the ‘Courts ‘beyond the limits set by 
existing authorities, buf in our judgment 
the tendency 0ught mot to be `encouraged. 
The records of our Courts show that a 
Hindu, whose own preferences or inclinations 


do not commend themselves to his caste, is aptto’ 


tryandnse the Civil Court as a means whereby 


hig wishes may be forced on the majority, 


and we are, of opinion that this -suit is 
an illustration of the practice. Mr. Padshah 
‘admitted that the authorities of the caste 
would, as he phrased it, have “concur: 
rent- jurisdiction” with the Civil Court 
to determine the question now in issue; 
“and that appears to us to be a dangerdus 
admission. For, though the decisions are 
not perhaps altogether harmonious, there 


is no doubt that their general weight favours . 


the test which. received the high authority 
of + Sargent, C. J. in Murari v. Suba, (3) 
and was followed by Farran, J., in Lalji 
pa v. Walji Wardhman (4). That test 


‘Would the taking cognizance of the” 


matter i in dispute bə an interference with the 
autonomy of the caste P” Now autonomy is: 
rather alarge word, and, without attempting 
to define it, we think it must mean as least 
es much as this, that where rights to 
-property are not involved all matters of 
internal management must be ‘left to the 
„decision of the caste. This proposition 
hag the support of several cases- which- 
we do not cite as the proposition ‘self 
was, not challenged before us, No rights 
to property are involved. here, yet ‘the 


Conrt’s. interference i is sought on 8. question | 


(3) 6 B..728. | ~ = po ES 
(4).19 B. 507 E ; 9 


inpraN oasia, 0 


-enlarge tho jurisdiction of, 
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for which the rules -of the: caste make 
provision. If we ara to take the decision ont 
of the hands of the caste, it is difficult to 
see either what would be left of the caste’s 
autonomy or where the process is to stop; 


- yet it is on many grounds very undesirable 


that -the Courts should assume the ` 


‘jurisdiction, or be burdened with the duty, 


of deciding the numberless small points -of 
religious or social - usage and etiquette 
which form the common subjects of difference. 
In Murari’s case (3), there was ‘a claim to 
property vis., to the fees appurtenant toa ` 
caste office, yet Sir Charles Sargent, held that, 
the office being a caste office; the Court ` 
was not vested with jurisdiction by reason 
of the annexed fees. That decision was, 
no doubt, under the Regulation of 1827 which 
does not govern suits‘on the Original Side of . 
this Oourt, but it has not been ‘argued that 
the practice on the Original Side under see- 
tion 9 of the Civil Procedure Oodeof 1908 
differs from the course prescribed by the Re- 
gulation, and we can see’ no reason what- . 
ever why the rules as to the admissibility of 
caste suits. should be one thing for the 
muffassal and another thing for the presi- 
dency town. The plaintiff relies: on Farran 
J.’s decision in Lalyi’s case (4), which was a 
case among members of the caste now before 
us, but if the. facts there be examined, we 
do not think that, the decision ‘assists the 
plaintiff. Upon reading the whole judgment $ 
attentively, we think . that Farran, J.` 
felt that he was going as near the limit, 
of interference as was possible).but it is 
notnecessary for us to consider the correctness 
of his decision-as we find that-it is easily 
distinguishable from the present case. 
For, in Lalji’s case (4), a question of property 
was involved, vëz., the right to the use of 
caste cart, and ‘the learned Judge was 
satisfied that his decree’ would’ give effect, 
to the wishes of the_majority.; Those as 
we. reid the report, were tho principal | 
rationes decidendi, -and- both of, them are 
absent here., Here, -as the learned Judge 
below pointa out, the sait is not in form 
æ suit. against the caste, but ‘even in form 2 
it is a suit to enforce a caste, privilege 
and .for. that redress the . proper - 
tribunal to approach is- the caste whose - 
rule is said to have beer infringed, ` and 
not the Civil Court. The real character 
of the suit, however, is, we think, a claim” 
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against the present constituted authorities 
of the caste; substantially itis a suit to 
obtain from the Court anorder, which the 
plaintiff knows, the caste would never make, 
as to a matter concerning the internal 
arrangement of the caste affairs, and this 
explains why the claim was brought 
before the Court and not before the 
caste, though the caste admittedly had 
jurisdiction to decide it. The question in 
dispute is in reality a question between 
the caste and a section, apparently a small 
section, of the caste led by the plaintiff, 
and as such it is outside the Court’s 
jurisdiction in accordance with the decision 
in Nemchand v. Savatchand (5), which was 
approved by Sargent, C. J.in Mehta Jethalal 
v. Jamtairam Lalubhai (6). Nemchand’s case (5) 
was decided by a Full Bench consisting of 
Sir Richard Couch, C. J. and four other 
Judges. The plaintiffs, who represented one 
of the factions into which the caste was 
split, claimed a declaration that they were 
the proper recipients of half the compensation 
which had been allowed by the Collector for 
certain shops belonging to the caste. It will 
be seen, therefore, that there was a distinct 
and specific claim to property; yet the Full 
Bench held that the Courts had no jurisdic- 
tion. In our opinion: the plaintiffs there 
had a stropger case than has the plaintiff 
‘before us and if this appeal has to be 
decided on a comparison of the authority 
of the two cases, Lalji Shamji v. Walt 
Wardhman (4) and Nemchand v. -Savatchand 
(5), there can be no question that the author- 
ity of the latter must prevail. For, though 
it is competent to us not to follow the 
ruling of a single Judge, we are concluded 
by a decision of the Full Bench whether 
we agree with if or not. But in fact for 
the reasons given -we do entirely agree 
with the decision in Nemchand v. Savaichand 
(5), which so far as we are aware has 
been the law of this Presidency since 1866 : 
compare Girdhar v. Kalya (7) and the 
already cited case of Mehta Jethalal v. Jamtat- 
ram (2); and in our opinion the decision 
in Lalje’s case (4) cannot be regarded as 
authority. for extending the jurisdiction of 
the Court beyond the point at which it is 
left by the earlier cases. 

(9 5B 84n. 


(6) 12 B. 226. 
(7) Š B. 83. 
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Finally, as to section 151, Civil Procedure 
Code, that has no bearing on the present 
discussion for, when according to well 
established principles certain questions have 
been removed from the jurisdiction of the 
-Gourt, we do not think they can be brought 
within the jurisdiction on the plea that 
the Court has-inherent jurisdiction to do 
what justice requires for the parties before 
it. That plea cannot be urged in order 
to extend the jurisdiction of the Oonrt, ° 
but to meet the objection often raised that 
in matters within the jurisdiction the Court: 
can only exercise such powers as are ex- 
pressly given by the legislature and no others. 


On the foregoing- grounds, then, and with © 
very sincere respect for the learned trying 
Judge and his exhaustive treatment of the 
suit as it was presented to him, we have 
felt compelled to adopt a different view 
as to the rights‘of the parties in this case. 


We reverse the decree under appeal, 
and order that the suit be dismissed with 
costs throughout. 


Decree reversed. 


` 





(s. c. 9 O. L. J. 886; 13 CO. W. N. 451.) 


CALCUTTA HIGH COURT. 3 
Crt Rura No. 3294 or 1908. ; 
January 15, 1909. i 
Present :—Mr. Justico Sharfaddin and” - 
Mr. Justice Coxe. 


BEJOY CHANDRA NAG AND 0THERS— 
DEFENDANTS— PETITIONERS i 
versus, 
BANKU BEHARI MAZUMDAR AND 
OTHURS—PLAINTIFF—OPPOSITE PARTY. | 

Cwil Procedure Code (dct XIF of 1882), s. 44— 
Joinder of claims—R'ght of way—Imm-vable property. i 

Tho joinder of a claim for recovery of two plots of 
land witha claim for declaration of plaintiff’s right 
of way over a road betwoen them, is not barred 
under section +4 of the Civil Procedure Code, 1882, aga 
right of way is immovablo property and such a con. . 
struction is not repugnant to the context of section 44. 

Fadu Jhala v. Gour Mohun, 19 C. 544, Mangaldas, 
v. Jtuan-am, 23 B 678, distinguished. 


Rule against the order of the Sub-Judge 
of Mymensingh, dated July 20, 1908, con- , 
firming „that of the Munsif of Sherpur, dated 
April 15, 1908. : 


Yov, 
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BEJOY CHANDRA NAG v. BANKU BEHARI MAZUMDAR. 


Babus Govinda Ohandra Dey Roy and 
Akhil Bandhu Guha, for the Petitioners. 

Babus Gunada Charan Sen and Rajendra 
Ohandra Guha, for the Opposite Party. 
3 Judgment.—This was a suit for re- 
covery of two plots of! land and for decla- 
ration of the plaintiff’s right of way over a. 
road between them. The only question 
that arises for decision is whether the joinder 
of these two claims is barred under section 
44 of the Code of 1882. The Munsiff and 
the Subordinate Judge for different reasons 
have both held that section 44 is not in 
the plaintiffs’ way. The defendants have 
obtained a Rule from this Court to show 
cause why their orders should not be set 
aside. 


, It is conceded by the learned pleader for ` 


‘the petitioners that if the right of way such 
as is claimed in this suit is such immov- 
able property as is contemplated by section 
44, then that section will not bar the 
present suit. Immovable property is defined 
in the General Clauses Act as including 
land and benefits to arise out of land unless 
there is anything repugnant in the sub- 
jeot or context of the provison of law in 
which this term occurs. 

The questions, therefore, before us are, 
first ia a right of way immovable pro- 
perty, and secondly if it is immovable pro- 
perty, is there anything in the subject or 
context of section 44 repugnant to that 
construction. 

The petitioners rely on two cases. The 
first, is Fadu Jhala v. Gour Mohan Jhala (1). 
That case related toa fishery which, of course, 
is a very different thing from a right of 
way. It was held by three of the Judges in 
that case that a fishery was not such im- 
movable property as is contemplated by 
section 9 of the Specific Relief Act, 1877. 
The other two Judges held that it was 
such immovable property. But on reading 
the decision we find that all the Judges 
held that a fishery was immovable -pro- 
perty, though the majority of ‘them con- 
sidered that it was not such immovable pro- 
perty as is” contemplated in section 9. 
It is true that one of the Judges who held 
that a fishery came within the scope of 
section 9, remarked that the definition of 
immovable property would not, of course, in- 
clude easements. This casé, therefore, ex- 

(1) 19 C, 544. 


cept for the remark of one of: the Judgesa 
is no authority for holding that a right of 
way is not’ immovable property. It is only 
authority for holding that it is not such 
immovable property as is contemplated by 
section 9 of the Specific Relief Act. 

The next case cited ‘is Mangal Das v. 
Jewanram (2). In that case it was held 
that a right of way. is not immovble pro- 
perty within the meaning of section 9. One 
of the Judges, however, in that case seems to 
have admitted that a right of way, speaking 
generally, was immovable property. He 
thought it was not a benefit to arise out 
of land but that it came within the de- 
finition of immovable property in the General 
Clauses Act, because the instances given 
in that definition are not exhaustive. It is 
difficult, therefore, to hold that this case 
either goes further than laying down that 
a right of way is not such immovable pro- 
perty as is contemplated in section 9 of 
the Specific Relief Act. 

The learned pleader for the opposite party 
has relied on the cases of Maharana Fut- 
tehsangjt Jaswantsingji v. Dessai Kulltanrain 
Hakoomutraiji (8) and Krishto Dhone Mitter v. 
Nanda Ranee Dassee (4). These decisions are 
certainly in his favour. We may refer also 
to the Indian Registration Act of 1877. In 
that Act immovable property is defined ag 
includiug land, buildings, hereditary allow- 
ances, rights to ways, lights, ferries, fish- 
eries or any other benefit to arise ont 
of land. It would seem, therefore, 
that a right of way was regarded as 
immovable property. This may ba of 
course only for the purpose of that Ach. 
But the word “other ” in the definition shows 
that the Legislature at the time of passing 
of that Act considered that a right of way 
was certainly a benefit to arise out of land. 
We may here observe that section 44 of 
the Code of 1882 appeared also in the for- 
mer Code of-1877 which was enacted ‘in 
the same year as the Registration Act to 
which we have referred. ` 

Considering all these anthorities, we have 
no doubt in our minds that a right of way 
is immovable property. 

The question then arises as to whether 


such n construction is repugnant to the 
(2) 23 B 678. ' 
(3) 21 W. R 178. 
(4) 35 0. 889 ; 12 O. W, N. 969. 
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context of section 44. The argument that 
it is so repugnant rests on the rulings we 
have cited. which lay down that it is repug- 
nant to the context of section 9 of the 
Specific Relief Act. But clearly the objects 
of section 44 of the Code and of ‘section 
9 of the Specific Relief Act, are entirely 
different. Onevery obvions distinction isthat 
section 44 deals not only with snits for 
recovery of immovable property but also with 
suits for declaration of title to.it. The 
learned Judges who decided the case of 
` Fadu Jhalu v. Gour Mohan Jhala (1) above 
referred to were clearly greatly influenced 
by the previous law on the subject and the 
oases decided thereunder. No such consider- 
ations arise in dealing with section 44. 
That is a section governing procedure; under 
it the Court is given power to dispense 
with its provisions, and in our opinion, 
provided that no danger of injustice arises, 
the section should be construed liberally. 
We do not think that there is anything in 
the section repugnant to the interpretation 
of the term immovable property as includ- 
ing a right of way and in this view the 
petitioner cannot succeed. 

But in any case we think that we ought 
not to interfere in a matter of this nature 
under section 622. It appears that all 
these lands are adjacent. The plaintiff sues 

- for two plots and for the declaration of 
his right of way over the road between 
them. The dispossession of the plaintiff from 
these two plots appears to have begun in 
1205 and to have continued by successive 
acts of dispossesion until he was deprived 
of the whole of the plots in 1813. The 
closing of the right of way took place in 
1312 before he had been deprived of the 
whole of the land to which his right of 
way is appurtenant. The witnesses who 
prove these acts of dispossession and the 
closing of the right of way will probably 
be identical, and nothing can bs gained 
by compelling the plaintiff to bring two 
suits for the redress of what really is one 
wrong. 

The result is that the Rule will be 
discharged with costs, two gold mohurs. 

tS ; Rule discharged. 
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CALCUTTA HIGH COURT. 
MiısceLLaxecus Civie APPRAL No, 524 oF 
1907. 

November 13, 1908. 

Present :—Mr. Justice Mitra and Mr. Justice 
Chitty. 

HARI BADANI DASI AND anorHER— 
DECREE- HOLDERS—ÅPPELLANTS 
VErSuS 
GOBINDA CHANDRA DAS AND OTHEkR8S— 


JUDGMENT- DEBTORS— RESPONDENTS. 

Limitation Art (XY of 1877), Sch. 1I, art 179, cl. (4) 
—Step-in-aid of erecution— Application by erecutor of 
decree-hold-: when pr bate hod nut been obtained. 

An application for execution by the executors of 
the original decrec-holder, though probate had not 
then been obtained, if proper in form, is a step-in-aid 
of execution. 

Hafiswddin v. Abdool Aziz, 20 C. 755, followed. 


Appeal from the order of E. G. Drake- 
Brockman, Esquire, District Jadge of Dacca, 
dated September 10, 1907, affirming that of 
the Munsif of Dacca, dated August 8, 1907. 

Babu Rajendra Ohandra Guha, for the 
Appellants. 

Judgment.—on the facts appearing 
on the record, it appears to us that the 
lower Courts were wrong in holding that the 
present application for execution was barred 
by limitation. The decree was-passed on the 
23rd May 1898. Applications for execution 
were mude several times and the finalapplica- 
tion was made on the 16th April 1904. 
That application was made by the executors 
of the original decree-holder, thongh probate 
had not then been obtained. Hither for this 
defect or for some other defect which is not 
quite clearfrom the record, the application was 
rejected. - But ib was, in form, a proper ap- 


-plication and at all events, it was a step taken 


in aid of execution. The mere fact that one 
of the applicants had nat obtained probate 
would not justify a Court in rejecting the 
application. As an authority for this pro- 
position, we may refer to the case of Hatizud- 
din Chowdhry v. Abdool Azis (1). 

We are of opinion that the present 
application which was presented on the 16th 
April 1907 was not barred by limitation. 
We accordingly send the case to the Court 
of first instance for execution being proceeded 
with. 


PIN, allowed; case sent back, 
(1) 20 0. 755, 


Ya. rọ 


-~ the lower Courts. 


' The 


(s. o. 9 ©. L. J. 856.) 

CALCUTTA HIGH COURT. 
“Miscettangous OrviL Apprat No. 68 or 1908. 
`a’ November 10, 1908. A 

Present :—Mr. Justice Casperaz and . 
= - Mr. Justice Coxe. 
Y UMESH CHANDRA SINGHA AND OTHERS 
- ~ — JUDGMENT- DEBTORI— APPELLANTS 
ETa versus `. g 
MADHU SUDAN KHAMKAT—DECREE- 


HOLDER— RESPONDENT. 
-, Civil Procedure Code (Act XIV of 1882), sx. 18 
244and 276—Res judicata—Hwecution sproceedings— 
General princivl-s of law. 5 
Where parties have obtained a decision ina matter 


arising under section 244, Civil Procedure Code, 1882,- 
they are bound by -that decision.” The binding - 


force of such -a judgment depends not upon sec- 
tion 13 of the Civil Procedure Code, but upon general 
principles of law. ' 


| Ram Kirp.l v, Rup Kuari, 6 A. 269 at p. 274 (P. C.);. 


11 L A: 87, followed. 

THe mere fact that the assignee from the judgment- 
debtor has been made a party to the subsequent pro- 
ceeding does not make any difference. e 
`i: Appeal from the order of the District Judge 
of Midnapore, 
affirming that of the Sub-Judge of that place, 
dated July 6, 1907. e de toS 

Babu Debendra Nath Ghose, for the Appel- 
lants., an | 


“ “Babu Tara. Kishore Chowdhury, for the Re- 


- Bpondent. | ; 
- Judgment.—tThis is an appeal in 


& matter arising under the provisions of 
‘section 244, Civil Procedure Code, between 
certain judgment-debtors and a person called 


" Madhu’ Sadan Khamkat. 


The facts ‘are not in controversy; they 


|. have been detailed in the judgments of 
The mother of Khamkat™ 
"as obtained a decree against one Rash Behary © 


who had obtained another decree against 
the judgment-debtors,.appellanta before us. 
latter decree was purchased. by a 
person called Das. Khamkat . proceeded to 
levy execution against the judgment-debtors 
by virtue of attachment of the decree 
against them by Rash Behary., The matter 
came up. for. decision by this Court, and, 
Jan the 12th March 1906, the learned 
Chief Justice and Mr. Justice Geidt,- in 
delivering judgment in an appeal by 
Khamkat against the present appellants, 
observed: 
found—a finding which is binding on us 
in second  appeal—that the claim in the 
other suit of which the decree-holder in 
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. debtors had -duly 


dated December 2, 1907,- 


‘proceeding in‘ that 


“ Both the Courts below have - 
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the present suit desires to. 
benefit,’ had: been satisfied.” :- 
` Tke learned Judges then dealt with the 
question whether the satisfaction of the 
second decree was, or wasnot, a bona fide 
transaction, and they pointed, out that it 
had. not been raised in either of the lower 
Courts. .We must, therefore, assume that, 
as between Khamkat and the judgment- 
debtors, it was held that the ` judgment- 
satisfied ‘the decree 


‘obtain the ` 


assigned - to Das. Ea 

Khamkat, however, has endeavoured to 
re-agitate the question asking for a declara- 
tion “under section 276, Civil Procedure. 
Uode, to the effect that the satisfaction 


‘of the decree by the judgment-debtors was 


collusive and, therefore, void. 
Both the lower. Courts have held, on, 

the contentions raised, that the application 

is not barred by res judicata, and that it 


_ was competent to the ‘petitoner to make 


it under section 244, Civil Procedure Code; 
and these are the questions ‘upon which 
the learned Vakils on both sides have 
addressed their arguments tous. v E 
After giving our best consideration to - 
the various ‘authorifies cited, we are of 
opinion that the décision of the lower Courts 


“ cannot be sustained. é 


No case has been cited exaotly in point, 
but the general principle cannot be denied 


“that where the parties have. obtained’ a 


decision in a matter arising under section . 
244, Civil Procedare Code, they are bound 
by that decision. This principle was de- 
clared in the early case of Ram Kirpal 
v. Rup Kuari (1) where their * Lörd- 
ships of the Judicial Committee snid: 
“ The matter decided by “Mr. Probyn was not ~ 
decided in a formal suit, but in a! proceeding 
of which the application, in which the-orders 
reversed by the High Court were made, was 
merely a continuation. It was as binding Þe- 
tween the parties and those claiming urider 
them as an interlocutory judgment in a suit 
is binding upon the parties’ in every 
suit, or as -r final 
judgment in a suit is binding “upon them 
in carrying the judgment ‘into’ execution. 
The bindig force of such a judgment depends 
not upon” section 13, Act -K of 1877, but 
tipon general principles of law. If it were not 
binding, there would be no end tol itigation.”* 
(1) 6 A. 289 at p. 274; (P. Q.) 11 L A 37. > 
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These observations appear to us entirely 
applicable to the present litigation, and 
the mere fact that the assignee Das has 
been made a party to the present proceeding 
does not alter the fact. of the decision 
as, between Khamkat and the judgment- 
debtors, appellants before us. 

‘We are of opinion, therefore, that the 
doctrine of res judicata, as interpreted by 
the Judicial Committee bars the present 
application of Khamkat; and, by a parity 
of reasoning, the application cannot proceed 
under the provisions of section 244, Civil 
Procedure Code. There may be a remedy by a 
separate suit against Das, but we are not cone 


cerned with that aspect of the casein the’ 


present appeal. 

We, therefore, 
of the Court below and decree this appeal 
with cost—five gold mohurs, 


as" te Appeal decresd. 





(s. 0. 9 O. L. J. 880). 


CALCUTTA HIGH COURT. - 


Camunat APPRAL No. 1027 ov 1903. 
February 12, 1909. 
Present :—Mr. Justice Carndaff and 
“el Mr. Justice Doss. 
KESHAB PAL AND anoTHER—ACOUSED— 
APPELLANTS 
versus 
EMPEROR—RESPOND ENT. 

Charge to jury—Misdircction —Reference to previnus 
trial. 

Where there waga previons trial of certain per- 
sons for the same offence, the Judge ought to rofer 
to that trial only, if at all, in order to warn 
the jury thatthey were not bouut by its result, but 
were, on the contrary, bound to form an independ- 
ent opinion on the evidence then before them. It 
is a misdirection if he warned them that they must 
consider carefully; whether there was any reason 
for coming to a different conclusion on a certain 
point from that arrived at by the Court on the former 
occasion. g 

Appeal from the conviction and sentence 
by the Sessions Judge of Burdwan, dated 
November 25, 1908. 

Judgment.—this is an appeal from 
a conviction by the Sessions Judge of Burdwan 
in a, case tried with the aid of a jury. We 
can, therefore, interfere only on the ground- 
of material misdirection. 

In paragraphs 9 and 10 of his charge, the 
_ learned Sessions Judge seéms to have told the 
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set aside the judgment. 


J iso 


jury that the trial before them was supple- 
mentary to one which had already been held, 
and he informed them of the course and the 
reuslt of the former trial. It appears that on 
that occasion the jury wero for acquittal, 
and the Judge referred the matter to this 
Court with the result that this Court concarr- 
ed with the Judge and convicted the persons 
then on their trial. And having brought this 
to the jury’s notice, the Judge proceeded to 
warn them that they must consider care- 
fully whether there was any reason for coming 
to a different conclusion on the point of 
possession from that arrived at by this Court 
and himself on the former occasion. 

It seems to us that the learned Sessions 
Judge ought to have referred to the previous 
trial only, if at all, in order to warn the 
jury that they were not bound by its result 
but were, on the contrary, bound to form 
an independent opinion on the evidence then 
before them; prima facie, therefore, there 
was, we think, a misdirection. But the remarks 
to which we take exception, appear to have 
been directed exclusively to the question of 
possession, and we find that no such question 
arose at the present trial. The defence of 
the appellants now before us was an alibi; 
and they never pleaded, much less discharg- 
ed the onus of proving, that their posses- 
gion of the land on which the riot took place, 
had been interfered with, and that they had 
acted in the exercise of the right of private 
defence. Althought, then, the learned 
Judge was, in our opinion, wrong in addressing 
the jury on the lines indicated above, the 
misdirection can hardly, in the circumstances, 
be said to have occasioned a failure of justice, 
and we think it unnecessary to order re-trial. 
The evidence on the record shows that the 
case was a perfectly simple and clear one, and 
that there was ample evidence to support the 
finding of the jury, the learned Judge’s charge 
was in all other respects unexceptionable; and 
the sentence seem appropriate and by no means 
too severe. 

The result is that this appeal is dismissed. 


Appeal dismissed. 
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(s 0.9 O. L.J 858) - 
” CALCUTTA HIGH COURT. 
Seconp CIWIL Appgeat No. 2118 oF 1906. 
Avgust 2 . 1908.. 
Present:—Mr. Justice Coxe and Mr. Justice | 
Bell. 
RAJBANSI ROY AND OTHER8S— JUDGMENT- 
DEBTORS— APPELLANTS 
versus 
MAHABIR ROY AND OTHERS— DECREE- 
HOLDERS— RESPONDENTS. | 

Owil Procedure Code (Act XIV of 1859), 8. 244— 
Execution of decree—Subsequent circumstances—Decree 
not to be etecuted against certuin prope ty—Question to 
be decided in execution, 

Section 244 of the Civil Procodnre Code, 1882, 
has to be liberally construed to avoid multiplicity 
of suits: 

When a judgmont-debtor accepts a decree as 
perfectly valid and binding, but contends that it 
should not be executed against particular property 
in consequence of circumstances arising subsequent 
to the decree itself, such a contention should be 
dealt with under section 214 and not by a separate 
anit. 

Ram Narain v. Bundi Pershad, 31 C. 787, followed. 

Sanwal Das v. Bismillah ’ Begum, 19 A. 480 
and Akikunnissa v. Roop Lal, 25 O. 183, distingu- 
ished. 

Appeal from the decree of the Sub-Jnudge 
of Durbhanga, dated August 3, 1906, modi- 
fying that of the Munsif of that place, dated 
Maroh 13, 1905. - 

Babus Umakali Mukherji and Hari Bhushan 
Mukherji, for the Appellants. 

Babu #ikhoy Kumar Banerji, for the Re- 
spondent. ; 

Judgment.—the essential point in 
this case, as it has been laid before 
us, may be briefly stated. The property 
in. suit amounting to five cowris odd was 
-originally the property of one Bharosan. 
In July 1882 he mortgaged four cowris 
to the predecessors-in-interest of the 
appellants. He died in November 1882. 
Very shortly after his death, two of his 
sons mortgaged about 23 cowris to the 
predecessor-in-interest of the appellants’ 
and one Pyari Roy. At the end of 1883, 
the plaintiffs purchased the whole of the 
five cowris odd in execution of a money- 

° decree. The appellants and Pyari Roy 
sued on the mortgage of November 1882 
and obtained a decree on the 18th May 
1892. The property mortgaged, that is to 
say 24 cowris, was ultimately sold on the 
15th December 1895. 
been made parties to that syit in the 
capacity of purchasers under the money- 


The plaintiffs had ` 
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decree of 1888. Subsequent to the decree 
in that snit and before the sale, the 
plaintiffs had, on the 22nd March 1893, 
purchased the four cowris which had been 
mortgaged on 5th July 1882 in execution 
of a decree obtained by the' appellants on 
that mortgage. The plaintiffs have sued for 
possession of the whole of the property. 


The Munsif gave them a decree for 
the property purchased by them on the 
22nd March 1893 and also for two-fifths ' 
of the remainder of the property. The 
Subordinate Judge confirmed the decree 
with respect to the four cowris purchased 
by the plaintiffs in 1893 and gave them 
a decree for one-fourth, of the residue. 


The defendants appeal and the principal 
contention raised on their behalf is that 
so .far as regards the 2% cowrts purchased 
by them in December 1895, the suit is 
barred by section 244, Civil Procedure 
Code. It is argued that the plaintiffs were 
parties to the suit in which that sale 
was held. At the time 6f the decree they 
were mere purchasers under a money-decree 
and were not in a position to contest the 
decree itself but that subsequently in March 
1893, they purchased four cowries out of 
the five cowries odd in- execution of a 
decree on a prior mortgage: and it is 
argued, therefore, that as they obtaind 


„subsequently to the decree of May 1892, 


the right to object to the sale in execu- 
tion of: the property covered by that 
decree, they should have raised that objection 
under section 244 and cannot now be per- 
mitted to raise it in a‘separate suit. 


Tt appears to us that this contention is well- 
founded. It is clear that when the plaintiffs 
purchased the property in 1893 in execution 
of a decree on 2 prior mortgage, they 
obtained a right to four out of the five- 
cowris paramount to that which the- 
defendants had put forward in the suit 
which had terminated in 1892. They were 
entitled, we think; to demand that the 
whole 2% cowrts which, of course, execeded 
the residue of the whole property should 
not be sold under that decree and it 
cannot be said that such a demand would 
not have been a question arising between 
the parties to the suit and’ relating to 
the execution of the decree. 

It is argued on the other kasa that 


4 
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` against the decree 
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this was essentially a question which must ` 


be raised in a separate suit. A 

The learned Sabordinate Judge regards 
it-as a question as to'the validity or 
otherwise of the decree which could not 
be -gone into under section 244, Civil 
Procedure. Code. - 

It seems to. us that this argument is 
not tenable. -The plaintiffs had no reason 
to attnek: the decreo at all. From their 
point of view the decree was perfectly 
good at the time it was passed, but in 
consequence of circumstances arising sub- 
sequent to the decree, it ought not to have 


. been executed ‘against certain property: 


The -learned pleader for the respondent 


“has referred to the case of Sanwal Das v. 


Bismillah Begum (1) in which the learned 


. Judges held that where the decree was a 


decree for sale under the Transfer of Proper- 
ty Act, the Court executing the decree must 
well the property decreed to be sold and 
leave ‘any one objecting to the execution 
of the decree against that particular property 
to such remedy as hefmay have by a suit. 
„But in that case the claims of : the lady 
who was objecting to the execution were 
based on ‘a title which accrued -prior to 
the decree and her objection, was as much 
itself as against the 
“exécution. ; i 

Similarly in Akikunnissa Bibee v.. Roop 
.Lal Das (2), the learned Chief Justice held 


_ that the claims of the appellant in that 


case ought’ to have been raised and decided 
in aséparate suit and notin the mortgage 
suit: but in that case also the appellant's 


` glaim was based on her title anterior to 


the decree. 

We have been shown -no authority for 
holding that, ‘when a judgment-debtor accepts 
a decree as perfectly valid and binding, 


‘but contends that it shoald not be executed 


against particular property: in consequence 
of circumstances arising subsequent to the 
decree itself, such a contention should not 
be -dealt- with under section 244. That 
section has to .be hberally construed to 
avoid multiplicity of suit and we can see no 
reason why in this case the plaintiff should not 
have pressed his objections to the sale of 2} 
cowrie at the time of sale. That he could 
have pressed such an obejction under section 


(1) 19 4. 480, (2) 250. 18°, 
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244 seems: clear from the, decision in Rai 
Narun ‘Sahu v. Bandi Pershad (3). , 

We have been referred to certain cases 
which lay down that a question relating 
to an order absolute under section 8) of 
the Transfer of Property Act is not a 
question coming under section , 244; but 
we do not think that they have any ` 
application to the present case. In Hatem . 
Alt Khonkar v. Abdul Gafur Khan (4); 
the reason that a question that arises as to 
the order absolute for sale is not a question 
rəlating to the execution of the decree is said 
to be that until a decree absolute is made, 
there is in fact no decree capable of execu- 
tion. It seems to follow that when a decree. 
absolute has been made section 244 applies 
to its execution. g 

It has also been argued that the learned 
Subordinate Judge is wrong in holding 
that the appellants are estopped from . 
questioning the validity of the plaintiff's - 
title by reason of the notification which 
they published at the time of the sale at 
which the plaintiffs purchased to the effect 
that the property was sold free from incumb- 
rance. But admittedly at that time, the ap- 
pellants had obtained a decree on the mort- 
gage of November 1592 and the, plaintiff 
wasa party to that decree, He, therefore, 
was well acquainted’ with the facts and 
could not have been misled in any, way- 
by -the defendant’s conduct. He is not, 
therefore, in a position to plead estoppel. , 

In conclusion, the point is taken that, 
in the event of the first contention’ of 
the appellants failing, the Snbordinate 
Judge was wrong in finding ‘that Bachu 
the son of Bharosan died after his father, 
_& circumstance which caused the Subsrdi- 
nate Judge to give the plaintiff a decree 
for one-fourth of the residue. As we have 
found the ‘firat contention'in favour of the 
appellants, it is not necessary really to go 
into this second point ; but we may say 
that it appears to us to be a question” of 
fact with which we cannot deal in second 
appeal. -~ 

The result will ba that the appeal will 
be partly allowed and the plaintiff will 
obtain «a decree for 1 ginta, 1 cowri,.2 
krants, 8 rens, 9 paras, minis 2° cowris, 
-2 krants, 1 danti, 14 rens, T paras, 1 that is 

(3) 31 C. 787. 

(4) 80. We N. 102, 


ahi 
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to say 2 cowris 2 krants, 1 danti, 34 
rens, 2 paras. 
“The appellants will be entitled to the 
costs of this appeal; as the parties have 
succeeded with respect to about half of the 
property which they respectively claimed, 
they will bear their own costs in the 
Courts below. As 


Appeal allowed in part, decree modified, 





ALLAHABAD HIGH COURT. 
Staue REFERENCE. 
November 1, 1902. 

, Present :—Mr. Justice Tudball. 
KOER KARAN SINGH—PLAINTIFF— 
ÅPPELLANT 
versus 


GOPAL RAT AND OTHERS— DERENDANTS— | 


RESPONDENTS. , 

Cowrt-Fees Act (VII of 1870), 8. '—Taxrny Officer’s 
decision Det-rmination of the amount of Court-fee 
final—Tazing Judges power to snterfere—Jurisdre- 
tion. i : 
The decision of a Taxing Offico:, determining tho 
amount of Court-fee payable, no matter how he 
arrives at his conclusion, is final, and the Taxing 
Judge hag no jurisdiction to interfere 

- Badri Prasad v. Kundan Lal, 15 A. 117; 
Balkaran Rai v. Gobind Nath Tewari, 12 A. 129, 
(F.B.), followed. 

‘Stamp reference in the First Appeal 
from the decision of the Officiating Sub- 
ordinate Judge of Aligarh, dated the 24th of 
February, 1909. D 

Mr. M. L, Agarwala, for the Appellant. 

Mr. W. Wallach, for the Crown. 

Order.—This matter has come before 

me in the following circumstances :— 
_ A memorandum of appeal was filed on a 
Court-fee stamp of- Rs. 10. -The officer, 
whose duty it was to see that the proper 
fee was paid, reported that there was a 
deficiency of Rs. 180. 

This report of his was contested on behalf 
of the appellant, and this difference having 
arisen the matter was placed before the 
Taxing Officer. 

The latter on the 12th of August last pass- 
ed an order under section 5 of the Court 
Fees Act, holding that there was a defi- 
ciency and the amount of fee had been cor- 
rectly estimated by the office. In some 
manner, which is rot apparent from the 
record, the papers were laid before Mr. 
Justice Griffin, who thereupon ordered the 
matter to be placed before the Taxing Judge 
for orders, 
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123 


` 


“Mr. Wallach has appeared on behalf of the 
Crown and takes a preliminary objection 
that the orderof the Taxing Officer was a final 
order as contemplated by section 5 of the Court 
Fees Act. ; 

Attention has been called to two rulings 
reported in Badri Prasad v. Kundan Lal (1) 
and in Balkaran Rar v. Gobind Nath Tewari 
(2). In view of those rulings and of the 
clear terms of the section there is no doubt in 
my mind, whatsoever, thatthe Taxing Officer's 
order is final and that I have no further power 
to interfere in the matter. It is urged by Mr. 
Agarwala on behalf of the appellant that 
the dispute was oneas to the category within 
which the suit falls and that, therefore, the 
order is nota final order. 

But the decision as to the category is the 
preliminary point which has to. be decided 
before a decision as to the amount of Court- 
fees can bearrived at. According to the 
plain language of section 5 the amount fixed 
by the Taxing Officer, no matter how he 
arrives at his conclusion, is fixed finally and 
is binding so far as -the purposes of -the 
Court Fees Act areconcerned. Attention has 
been directed to section 12 of the Act, and 
it has been urged that a decision of a Court 
as to the category within which a suit may 
fall is nota final decision contemplated by 
rection 12 andthe same principle applies to 
section 5 ofthe Act. With this I cannot 
agree. The language of section 12 is per- 
Tt is merely the decision of » 
Court as to valuation, not the category which 
is- final; whereas in section 5 it is the deci- 
sion of tho Taxing Officer as to the amount of 
the Court-fee payable which is final. — The 
Legislature has not thought fit to allow any 
appeal from such an order, and it seems: to 
me that once such an order’ has been passed, 
I cannot go behind it to examine the method- 
which the Taxing Officer adopted to arrive 
at his decision. I have, therefore, no- ju- 
risdiction in this matter to set aside the order 
of the Taxing Officer. Let the papers be 
laid before the Judge taking applica- 
tions. As Mr. Agarwala wishes to 
obtain time to make good the deficiency I 
would further point out that in my opinion 
I have no jurisdiction in the matter as it 
has not been referred to,me as Taxing Judge 
by the Taxing Officer. 


(1) 16 A. 117 
(2) 12 A. 129. 
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GOVERNMENT OF BENGAL V. GANNOO MAHTO. 
(s. c. 9 ©. L. J. 378.) 
CALCUTTA. HIGH COURT. 
CRIMINAL APPEAL No. 3 or 1908. 
December 14, 1908. 
Present :—Mr. Justice-Holmwood and 
. Justice Ryves. 
GOVERNMENT or BENGAL— APPELLANT. 


versus 
GANNOO MAHTO— AccuseD— RESPONDENT. 

Penal (ode (Act XLV of 1860), 8. 198—DPerury— 
Evidence Act(I of 1872), 8. 145—Previous deposition— 
Appeal from acquittel—Fact and law—Cruminal Pro- 
cedure Oode (Act V of 1898), 8. 417 

Ti a case of perjury, the previous deposition of 
the accused should not to be excluded under section 145 
of- the Evidence Act, which has no bearing whatever 
on such a case. 

In an appeal by the Government from an order 
of acquittal, mdor section 417, Criminal Procedure 
Code, the High Court is a Court of Appeal on tho 
facts as well as on the law, and will decide whethor 
as a matter of fact the accused made the false state- 
ment intentionally. 

Appeal by the Local Government under 
section 417, Criminal Procedure Code, from 
an order of acquittal made by the Deputy 
Magistrate of Bhagalpore in a case under 
section 193, Indian Penal Code. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Appellant. - 

Mr. P. L. Roy and Babu Ganesh Dutt Singh, 
for the Respondent, Accused. 

Judgment.—tThis is an appeal on 
behalf of Government in a case in which 
the Deputy Magistrate of Bhagalpur acquit- 
ted the accused under section 258, Crimi- 
nal Procedure Code, on a charge of inten- 
tionally giving false evidence before the 
Munsiff of Bhagalpur under section 193, 
Indian Penal Code. It appeared that the 
accused was twice examined in cases before 
the Munsif and that: in the last case he 
denied that he had deposed in the suit 
against Jhontikanj and others two years 
‘before. He further said that he did not 
know if there was a case against Jhonti or 
against Hansa Sonar and he did not depose 
against plaintiff in any such: case. It is 
admitted that this statement is false and 
that the grounds on which the learned 
Deputy Magistrate has thrown out the case 
are with one exception untenable. The De- 
puty Magistrate has misapplied section 145 
of the Evidence Act which has no bearing 
whatever on this case and thereby rendered 
the proceedings futile by excluding the pre- 
vious deposition, He has further held that 
the words charged have not been proved 
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apparently because the vernacular words, 
used by him of which no record seems to have’ 
been kept as they were given in a rent suit, 
have not been set up. On both these points 
he is in error, butit is urged that his third 
finding that it has not been proved that the 
accused intentionally gave false evidence or 
that he had any reason or.motive to give 
false evidence is a finding of fact that we 
cannot go behind. But where there is an 
appeal as in this case there is under section 
417, Criminal Procedure Code, this Court 
is a Court of appeal on the facts as well as on 
the Jaw, andit is our duty to decide whether 
as a matter of fact there is or is not sufficient 
evidence of intention on the record. He 
cannot plead forgetfulness as his attention 
was drawn to his previous statement and to 


, the case in which it was made by the pleader 


who was cross-examining him. His triple 
denial of having given evidence at all after 
his attention had been drawn to the fact. 


‘that he had, shows that the denial was 


deliberate and with knowledge. He express- 
ed no possible doubt on the point. He is a 
well-to-do educated man who frequently 
gives evidence in rent suits against the plain- 
tiff and it is inconceivable that he can have 
forgotten this case after his attention was 
drawn to it or that ifit had for the moment 
escaped his memory he could be justified, in 
continuing to positively deny that he had ever 
given evidence in any such case. A perfectly 


pisos - 


N 


adequate motive is assigned by the Munsif in - 


his order giving sanction and this motive can 
be inferred by his conduct in the two cases as 
deposed to by the witnesses, Mohan Singh, 
who was plaintiff in both cases, and Khohanar 
Dutta Misra who was a witness for the plain- 
tiff in both cases. They provethat the accused 
gave evidence for the defendants in 
both cases and in the second case one 
of the defendants Daboo was his own 
brother. The Munsif’s order-sheet of 1906 
which is proved by the witness Girwar Nath, 

peskar shows that the plaintiff won the case. 

Obviously, therefore, if the accused admitted 
he had given evidence against the plaintiff he 
would have been further cross-examined as 
to why that evidence was disbelieved. Fur- 
thermore, a tehsildar named Ajodhya Misir, a 
respectable man, depores that there js ill-feel- 


ing between the accused Gannoo and Mohan - 


Singh, the plaintiff in both cases. The latter 


says he has had several cases with Gannoo. 
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CHILLAKORE YRRRA MUSALA REDDY t. PATTANGI RAMAYYA. 


Mahton. Under these circumstancas, we 
cannot but hold that the accused Gannoo 
Mahton intentionally gave false evidence. 
We accordingly allow the appeal, set aside 
the finding of acquittal in the lower Court 
and convict Gannoo Mahton of the offence 
under section 198, Indian Penal Code, with 
which he was charged and sentence him 
to be rigorously imprisoned for six months. 


Appeal allowed ; accused convicted. 





MADRAS HIGH COURT. 
Crvit Revision Petrriox No. 587 or 1908. 
September 14, 1909, 
Present :—Mr. Justice Munro and Mr. Justice 
Abdur Rahim. 
CHILLAKORE YERRA MUSALA 
REDDY—Petitiox eR 
x versus 

PATTANGI RAMAYYA AND AXOTHER— 
RESPONDENTS. 

Civil Procedure Code (Act XIF of 1882), sg. 378, 622— 
Attachment of decres—Claim by assigne "f decree from 
judgment-debtor—Asvignment not secognned by Court 
parsing the decree —Rejection - -laim petition owing 


to Ron-recognitiot af assiynment— Fatlure to exercise 
juriadiction—IUegality, 

| First respondent having attached a decree, obtained 
by the 2ud respondent in the District Court of Nellore, 
in execution of his own decree against the 2nd 
respondent in the Munsif’s Oourt, Nellore, petitioner 
preferred a claim under section 278, Civil Procedure 
Code (XIV of 1882), praying that 1st respondent’s 
attachment may be raised, as, prior to the attach- 
ment, he had obtained an assignment of the 3nd 
rospondent’s decree in his favour. The District 
Munsif summarily dismiased the petition on the 
ground that the District Court had not recognised 
the assignment in petitioner’s favour : 

Held, that the District Munsif was wrong in 
refusing potitionor’s claim and had failed to exercise 
a Jurisdiction vested in him by law. 

Facts.—Tho petitioner applied to 
the District Munsif’s Court of Nellore, under 
section 278, Civil Procedure Code (XIV of 
1882), under the following circumstances :— 
lst respondent having . obtained a decree 
against the 2nd respondent in O. S. No. 
432 of 1906 on the file of District 
-Munsif’s Court, Nellore, applied for attach- 
ment of the decree in O. S. No. 21 of 1902 
on the file of the District Court, Nellore 
and the Maunsifs Oourt thereon issued a 
notice under section 273, C. P. C., dated 
8rd March 1908 to the District Court, 
Nellore. 


The petitioner stated that the’ 2nd ee: 
pondent had assigned the said decree to him 


by & registered instrument on 21st Feb- 
ruary, 1908, for consideration and that'the 
Ist respondent had caused it to be 
attached with knowledge of the said assign- 
ment. , h 

The petitioner applied for the execution 


~ of the decree on 24th February 1908 and 


the same was rejected on the ground that 
petitioner’s application for execution could 
not be proceeded with in consequence of 
the notice of the Munsif’s Court, ‘dated 
8rd March 1908. — 

The petitioner, therefore, prayed:—’ 

(1) that the attachment of the decree in 
O. S. No 21 of 1902 on the file of the 
District Oourt, Nellore, may be withdrawn, 
(2) that lst respondent ‘be restrained 
from taking farther steps in respect of the 
said attachment pending the disposal of this 
claim petition. oy 4 | 

On this petition the Munsif passed the- 
following order:— í ne ' 

“The claim is rejected as! itis based on 
an assignment made by the ‘decree-holder 
and not recognised by -the District Court 


.whose decree is alleged to have been trans- -’ 


ferred to the claimant. The claimant should 
either get his title to execute the ‘décree 
recognised by the District Court or establish 
his title by a regular snit.'Olaim is disg- 
allowed.” a - 
Petitioner moved the High Court, ander - 
section 622 of Act XIV of 1882, to revise - 
the said order. H f Toog 
Mr. A. Krishnaswamt Atyar, for the Peti- 
tioner. ~} . - 
diessrs. Vencatasuba Rau and Radhakrish- 
nayya, for he Respondents. k ‘ 
Judgment.—thoe facts -are stated in - 
appeal against the Order No. 157 of 1908. 
As pointed out in the judgment in that 
case the petitioners remedy wasto pnt in’ 
a claim in the District Munsif’s Court. 
This the petitioner did, but the District’ - 
Munsif without going into the merits dis-- 
missed the claim on the ground ‘that the . 
District Judge had refused: to recognise 
the assignment. -We think the District Munsif': 
was wrong in refusing. to investigate the claim - 
and. that he failed to exercise the jurisdic- 
tion vested in him. We, therefore, set aside 
his order and direct him to dispose of the 
claim of the petitioner according to law. 
Costs will abide the result. . : 
: Petttton allowed, 
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‘BOMBAY HIGH COURT. 
ORIGINAL CIVIL. 
July 18, 1909. 
3 Present :—Mr. Justice Davar. 
>. Inre HAJI JAN MAHOMED HAJI. - 
Indiun Insolvency Art (11 and 12 Vie. c. 21), & 9— 
< Order af adjudicatim—Inslven! only has locus standi 
to seek ravication or review of order. ` 
No person other than an adjudged insolvent has 
a locus standi .to make an application, under the 
- Indian Insolvency Act, for the revocation of the ad- 
judication order; nor had tke Insolvent Court any 
power to review its order of adjudication but at the 
instance of the party entitled to invoke the exercise 


- of that power. ' 


Mr. Setulvad, for the Petitioning Creditor. 


Hon. Mr. Strangman, Advocate-General, for - 
i the Official Assignee. 


Mr. Mankar, for another Creditor. 

Mr. Robertson, for the Petitioner seeking 
revocation of the adjudication order. 
“ Judgment.—Haji Jan Mahomed Haji 
was previous to the 30th day of April 1909 
carrying on business ‘as a merchant in Bom- 
bay. | Haji Ahmed Haji Sulleman, who 
alleges that he is a creditor of Haji Jan 
Mahomed, on the 30th of April last, pre- 
sented a petition to the Officiating. Chief 
Justice, who was then one of the- vacation 
Judges, and obtained an order whereby the 
said Haji Jan Mahomed was adjudicated an 
-insolvent. A vesting order was made, and 


x 


he was ordered to file his Schedule -within . 


thirty days thereafter. The adjudicated 
insolvent i3 stated to have left Bombay and 
the petitioning creditor has not been able to 

. gerve the order of adjudication on him. The 
Official Assignee acting under the vesting 
order has taken possession of a piece-goods 
shop belonging to Haji Jan Mahomed. The 
shop contains goods of large value. 

On the 18th of June 1909, Mr. Robertson, 
on behalf of his client. Haji Jackeira Haji 
Ahmed Pate!, applied to me for arule calling 
upon the petitioning creditor to show cause 
why the order of adjudication -obtained by 
him should not be“ reviewed ” or “ revoked.” 

The adjudicating creditor in his petition 
had stated that Haji Jan Mahomed on the 
20th of April 1209, when he was in hopelessly 


insolvent circumstances, had with intent to . 
delay and defeat his creditors fraudulently - 
“ adjudication order. 


assigned over to Haji Jackeira Haji Ahmed 
Patel, his friend and his daughter’s father- 
in-law, by way of mortgage all his property 
movable and immovable in British India in 
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order to secure an aileged deht of three lacs 
and fifty thousand rupees. | SA ae 
Haji Jackeira in the affidavits put: in, in 
support of his application for a review or 
revocation of the order of adjudication, admits 
that a mortgage was executed in his favour 
by. the adjudged insolvent on the 20th of. 
April, but denies that the same was fraudulent 
and urges that the order of adjudication, was 
improperly obtained by making incorrect 
representations to the learned Judge. ` 
Although I had doubts in my mind as to 
whether Mr. Robertson’s client was entitled 
to make the application—as the matter was 
of some importance and a8 ‘the question was ' 
not free from doubt—I granted the rule and 
made it returnable on the following Wednes- 


. day. The rule was argued before me last 


Wednesday the- 23rd instant when Mr. 
Setalvad . for the petitioning creditor, the 
Advocate-General for the Official Assignee, 
afd Mr. Mankar for a creditor in showing. 
cause against the rule raised as a preliminary -- 
point the question as to whether Mr. Robert- 
son's client Haji Jackeira had any locus stundi 
and was entitled to make the application. By. 
consent of counsel it was agreed that this ` 
question should be first gone into and deter- 
mined before discussing the merits. The_ 
question for determination, therefore, is 
whether the applicant Haji Jackeira Haji 
Ahmed Patel is entitled to make this-applica. 
tion for either. review or revocation of the. 
adjudication order. we f ; 
The insolvent was adjudicated in accordance 
with the provisions of section 9 of the Indian 
Insolvent act, ll-and 12 Victoria, c. 21. 
That section after providing for the adjudi- 
cation of a trader provides for the revocation 
of that order in the following terms: 
“Provided always that it shall be lawfal 
for the said Court, upon the petition of any - 
person adjudged to have committed an act 
of insolvency as aforesaid to revoke or confirm 
such adjudication.” t g 
It is quite clear that under the provisions 
of this section, the only person who can apply ° 
for a revocation of the order of adjudication - 
is the person adjudged to have committed an 
act of fnsolvency. There is no other provision - 
in the Act relating to the! revocation of an 
Prima facie, therefore, 
Haji Jackeir1, the present: spplicant, has no 
right to @pply- for an order revoking the , 
order in question. His legal advisers seem 
i : 
1 
f 
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to hare realised this difficulty and, therefore, 
they have introduced the alternative word 
review and filed a memorandam of review in 
support of their application. Jt seems to 
me that it does not matter what language, to 
designaté their application is used. This 
clearly is an application for a revocation of 
the adjudication order. Mr. Robertson argued 
that the Court had inherent power to review 
its own order and set it aside if the Court is 
satisfied that it was improperly obtained or 
that it never ought to have been made. Reli- 
- ance was placed on the decision of Mr. Justice 
Marriott in In re Thuckur Bhugvandas HBurjivan 
(1), where it was held that the Court had 
jurisdiction to review. its own orders. No 
one has contested before me that the Court 
had no power to review its own orders. What 
has been most strenuously contested is that 
the applicant was not the proper party to 
make the application for review or revocation. 


The case referred to has no bearing’ on the’ 


question at issue before me in this rule. In 
that case the application for revocation was 
made by the insolvent himself. He was 
clearly entitled to make the application 
under the provisions of section 9 of the 
Act. 
an order revoking the adjudication. The 
petitioning creditor, at whose instance the 
insolvent was adjudicated, then applied for a 
review of that order. It was contended on 
behalf of the insolvent that the Court had no 
power to review and the only course open to 
tho petitioning creditor was to appeal. This 
contention, the Commissioner -in Insolrency 
overruled holding that the Court had juris- 
diction to review its own order and did 
leview and subsequently cancelled the order 
for revocation. The question before me is 
not whether the Court has jurisdiction to 
review its own order. The question here is 
who is entitled to invoke the jurisdiction of 
the Court to review or cancel the order of 
‘adjudication made against the insolvent. “The 
Official Assignee and the petitioning creditor 
and another creditor all contend that the in- 
_solvent alone can make the application. Mr. 
Robertson contends that his client, who is 
damnified by the order, is entitled to apply to 
the Court to set aside the order and that if’ 
the Court is satisfied that the. order is 
improperly obtained, or is one that ought 
never to have been made, it ought to set 
(1) £B. 489, 
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The Court in the first instance made _ 
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aside the same at the instance of his client. 
These contentious are not in the least affected 
by the decision in In re Thuckur Bhugvandas 
Hurjivan (1) 

Mr. Robertson has cited several English 
cases before me in the course of his argument 
bat there again one has only to see the widely ` 
different provision in the English Bankurptcy 
Act to find at once that in the consideration 
of the question of the locus standi of , the 
applicant, English cases cannot be of any help. 
Whereas section 9 of the Indian Insolvent 
Act specifically provides that the order may 
be revoked upon the petition of the person 
adjudged to have committed an act of 
insolvency the corresponding iprovision in 
the. English Bankruptcy Act of 1883, 46 & 
47 Vic. c.°52, contained ‘in section 35, 
specifically authorises the Court where in 
its opinion a debtor ought not to have been 
adjudged bankrupt to annul the:adjudication 
on the application of any person interested. I 
find that-in the Insolvency Act IIT of 1909, 
which will come into force in the Presidency 
towns in India in the beginning of next year 
and supersede the present Act, the provisions 
of the English Bankruptcy Act have been 
incorporated by section 29. It is clear, 
therefore, that whereas in England “any 
person interested”? may apply .to annul the 
order of adjudication, under the. Indian 
Insolvent Act, now in force, the insolvent 
alone can apply to annul the adjudication, 
Ifthe provision of the English Act had 
applied the applicant would have been clearly 
entitled to have been heard, for -there ig no 
doubt that he is vitally interested in having 
the order of adjudication annulled. . The 
piece goods shop seized by the Oficial 
Assignee is included in his mortgage and he 
contends that he was in possession of it as 
such mortgageg | 

The Official Assignee on the other hand 


‘asserts that it was within the “order and 


disposition” of the insolvent and he was 
entitled to take possession of it under the 
provisions of section’23 of the Act. Again the 
applicant’s mortgage being within two months 
of the adjudication may become valuelegs 
to him under the provisions of section 24 of 
the Act, if the creditérs could establish that 
the charge was voluntarily created. All this 
means litigation ahead and the applicant 
Haji Jackeira is naturally anxious to- eseape 
all the risk and worry of litigation by having 
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the order of adjudication annulled. 

If the provisions in the English Bankruptcy 
Act applied, or if-the new Indian Presidency 
Town Insolvency Act had been in force now, 
it seems to me the applicant would have been 
clearly entitled to be heard but the question 
is whether he is so entitled to be heard now 
under the present Indian Insolvent Act. It 
is quite obvious that he is not entitled to be 
heard under the provisions of section 9. That 
provides for an application by the adjudged 
insolvent alone. There is no other provision 
in the Act which could be said to authorise 
any person other than the adjudged insolvent 
to apply to have the order of adjudication 
revoked. Mr. Robertson contended that the 
Court had inherent jurisdiction to review its 
own order and if satisfied that the order 
ought not to lave been. made to revoke 
the same. Although it is held that the 
Insolvent Court’has power to review its own 

_orders, that power, in my opinion, could only 
be exercised at the instance of the party 
entitled to invoke the exercise of those 
powers. Inve Thuckur Bhagcandas Harjivan 
(1) the Court reviewed its order at the 
instance of a party to the proceedings. Here 
the applicant is a stranger to the adjudication 
proceedings. He is not besides really 
damnified. If he was in possession of the 
piece goods shop he is entitled to establish 
that possession by a suit and recover the shop 
and all its contents from the Official Assignee. 
If his mortgage in respect of other properties 
is challenged as a voluntary conveyance be 
could defend the action anıl establish that his 
mortgago is not fraudulent and void within 
the meaning of section 24. 

As I have observed before in this matter, 
English cases cannot be accepted as offering 
any guide whatever, the provisions in the 
‘English and Indian Acts being entirely 
different. Take for instance the case 
principally relied upon by the learned Coun- 
sel for the applicant, Hx parte Thoday (2) 
and the appeal therefrom reported in the 
same volume at page 797. The case was 
decided according to the provisions of the 
Bankruptcy Act of 1869. In this case Bacon 
C. J: held that the objection to the appellant’s 
locus standi could not be sustained on the 
express ground ‘that he had “a direct inter- 
est in the matter.” This view was upheld 
by the Court of Appeal. This and other 

(2) (1876) 2 Oh. D. 229. 
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like cases tho decision of which turns on the 
express provisions of statutes which bave 
no application to India and more especially 
when the Indian statute contains an expressly 
different provision can never be of any use 
to Indian Courts, I must, therefore, turn to 
the Indian cases to see if they help the 
contentions put forward on behalf of the 
applicant. Againin turning to Indian cases 
one must remember that cases of insolvencies 
not in Presidency towns and to which the 
Indian Insolvent Act does not apply are of 
no valne. Proceedings in those cases are 
under the provisions of a chapter in the 
Civil Procedure Code, which are widely 
different from the provisions of the Act 
which regulates proceedings in the Presidency 
towns. A 

The point for determination in the rule 
now before me is not without Indian 
authority. Inthe matter of William Watson 
(3), it was held that the English trustee 
in Bankruptey had no locus standi in 
the Calcutta Court to make an application 
to have the adjudication and vesting order 
set aside. In that judgment a matter which 
was dealt with by Mr. Justice Wilson in 1890 
in connection with the insolvency of J. Bell 
is referred to. This case is not reported but 
itis set out fairly fully in Mr. Mitra’s Com- 
mentaries on section 9 of the Indian Insolvent 
Act at pages 29 and 30. In that ease the 
wife of the adjudged insolvent was allowed 
to apply for revocation of an order adjudi- 
cating her husband insolvent. She succeeded 
in getting the order revoked. In WiUiam 
Watson's case (3), Mr. Justice Hendersonin the 
course of his judgment when referring to 
Bell’s case distinguishes the case as a “special _ 
case” in which the wife was “specially 
interested”. A careful perusal of the notes 
of Bell’s ocase, appearing in Mr. Mitra’s 
Commentaries, makes it clear that the case 
is not distinguishable for the reasons stated 
by Mr. Justice Henderson. The real reasons 
for the proceedings, so obviously in conflict 
with the provisions of section 9 of the Indian 
Insolvent Act, seems to be that nobody raised 
the question of the wife’s locus stand? and the 
question whether she was entitled to apply 
was never before the Court and never con- 
sidered. Bell’s wife was heard because no 
body seems ‘to have raised the question 
whether she was entitled to be heard. 

(8) 31 C. 762. 
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Tt appears further from the notes of this-case 
that.it was only after theorderof adjudication 
“was revoked and the insolvent’s wife applied 
for am order for her costs, that the question 
of her exact position seems tn have troubled 
the Court and the difficulty was solved by 
the Court holding that she was not entitled 
to her costa as she was heard only as amicus 
~curice. In the face of these facts it is hardly 
competent to contend that Bell’s case is an 
authority for holding that any one_ other 
than an adjudged insolvent can apply for an 
‘order for revocation of the adjudication. In 
Mr. Mitra’s book there is another case 
referred to in his Commentaries to section 9, 
In re Narayandas Chatterji. This matter was 
before the present Chief Justice of Bengal, 
then Mr. Justice Jenkins at Oalcat ta, in 1898. 
In this case two persons alleging themselves 
to be partners of the adjudged insolvent 
applied for a revocation of the order of 
adjudication during the temporary absence of 
- the insolvent from Calcutta. The learned 
Commissioner here specifically -paised the 
question as to whether the partners had any 
locus standi to apply and although Bell’s case 
was referred to -be gnarded himself when 
granting the rule by saying that he did not 
intend to decide that the appellants had any 
locus standi. The report does not show what 
happened subsequent to the granting of the 
rule bat it does show that the adjudged 
insolvent was stated to have gone to his 
native village to have his family there and 
the counsel for the applicants had offered to 
join the adjudged insolvent as co-petitioner. 
Possibly this was done and the question of 
‘the applicant’s locus standi then no more 
arose, 

Since I heard arguments on the rule, I 
have consulted my learned brother Macleod, 
whose experience in insolvency matters is 
very large and very unique, and J loarn that 
there is not a single -precedent in Bombay of 
anybody other than an adjudged insolvent 
being allowed by the Insolvent Court to make 
an application for the revocation of the 
adjudication order. 3 

Bell’s case in Calcutta seems to be the only 
precedent in support of the present applicant’s 
contentions. It seems’ tð me, that case is 
no authority whatever for holding that under 
the Indian Insolvent Act parties other than 
the adjudged insolvent can apply for a re- 
vocation of the adjudication order. The 
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qisstion of the applicint’s locus standi was 
never raised and was never before tha mind 
of the learned Judge who heard the applica- 
tion during the whole time the rule was 
heard- and decided and it was only when-an 
order for costs was applied for that the 
difficulty seems to have occurred to the Court. 
The difficulty was got over by holding that 
the Court had heard the applicant merely as 
amicus curiae. As I have stated before I do 
not agree with the view taken of Bell’s case 
in William Watson’s case at page 777. Bell's 
case does not appear to have been “regarded 
as a“ special 
to apply because she was “a person specially 
interested”. There is one other point in the 
case which L must notice here. It was in 
the course of the argument repeatedly stated 
by the learned counsel for the applicant 
that the adjudged insolvent was acting in 
collusion with the petitioning ‘creditor. If 
that is so there was nothing to prevent him 


coming to the Court and himself petitioning - 


the Court for relief and it would still be in 
his power to nullify all the applicant’s efforts 
by coming and filing a petition himself in 
case the applicant succeeded in getting the 
adjudication order revoked. If the insolvent 
himself petitions the Court there: would be no 
remedy whatever left to the applicant and 
the insolvency would be bound to proceed 
and ‘take thé ordinary course of all other 
Insolvency. The litigation which the 
applicant tries to avoid would then necas- 
sarily follow. 

Under these circumstances the ouly 
conclusion ihat I could come to is that the 
applicant Haji Jackeira Haji Ahmed Patel 
has no locus standi to make the present 
‘application and | must discharge the rule 
obtained by him on the 18th of this month. 

The Official Assignee’ was clearly entitled 
to-appear in the interests of the general body 
of creditors. The applicant Haji Jackeira 
must pay the costs of the petitioning creditor 
as wellas those of the Official Assignes. I 
can make no order for the costs of Mr. 
Mankar’s client who must bear his own costs. 

All affidavits filed on the rale must be 
allowed and taken into consideration in 
taxing costs. i 


case’ nor was the wife allowed , 
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' Present:—Mr. Justice Macleod. 
VASANJI TRICAMJI & OCO.—PLAINTIFFS 
Cersus 
ISMAILBHAT SHIVJI AND OTHERS— 
DEFENDANTS. 
In ve MAHOMEDBHAT ALLARAKHIA 
NANJI. 


Civil Procedure Code (Act V of 1908), O. I, r. 8— 
Administ ation sutt—Application to be made a party— 
What the applicant must show—P) actice. : 

The person who claims to be mado a party to an 
administration -suit under O. I, r. 8, Sub-role 2, of 
the Code of Civil Procedure, must show that his inter- 
ests shall be seriously affected to his prejudice, if he 
is not allowed tocomein, that the conduct of the 
suit is not in proper hands, or that action is being 
taken by the parties, who purport to repreeent him, 
in some way which is prejudicial to his interests. 
In guch a suit ‘it is extromely undesiruble that m- 
dividual creditors should be added as partics, unless 


they show some very strong reason, indeed, that , 


the person whohas filed tho suit on thoir behalf is 
not conducting itinthe proper way. To stato that 
the applicant iscoming inat his own risk and that 
ho is williag to bear all the costs, doos not cover 
the whole ground, as his addition must delay the 
final decision of the suit, the costs would be largely 
increased, and eventually tho interosta of the general 
body of the creditors and residuaries would be very 
much prejudiced. 

Mr. Bahadurjt, for the Applicant. 

Mr. Padshah, for the Plaintiffs. 

Mr. Jinnah, for some Defendants. 

Mr. Jardine, for some other Defendants. 

Judgment.—tThis suit has been filed 
by Vassonji Tricumji and Co., a firm, on be- 
‘half of themselves and other creditors of the 
estate of the deceased Ebrahimbbai Hassam- 
bhai against the executors, the widow and the. 
daughter of the deceased, for the administra- 


tion of his estate. The applicant, one of 
the creditors uf the deceased, desires -to 
be added asa party. There is no doubt 


that under O. I, rule 8, Sub-rule 2, he is 
entitled to apply and the Court has a 
discretion, if it thinks fit, to add him as a 
party. The principles on which one of a 
body on whose behalf a suit has already 
been filed can claim with some show of 
justice to be added as a party are well 
defined. He mast show that his interests 
will be seriously affected to his prejudice 
if he is not allowed to come in. He must 
show that the conduct of the suit is not 
in proper hands or that-action being taken 
by the parties, who purport to represent 
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him, in‘ some way which is prejudicial to 
his interents. In an administration. suit ib is 
extremely undesirable that individual credi- 
tors should be added ag parties unless they 
show some very strong reason indeed that 
the person who has filed the suit on their 
‘behalf is not conducting it -in the proper. 
“way. In an administration suit all that has 
to be done is for the Court to supervise 
the realisation of the „estate, to direct that 
accounts be taken, and to direct how the. 
assets are to be distributed amongst the 
creditora and parties interested in the residue. 
So an administration suit differs in its constitu- 
tion very materially from 
reference to which has been made by Mr. 
Bahadurji.- No doubt the applicant has 
stated that he is coming inat his own ris 
and that heis willing to bear all the costs, 
but that does not cover the whole ground. 
Jn the first place there must be considerable 
delay caused by another party coming into 
the suit and there will be many items of 
costs which have to be incurred by the 
other parties if the applicant is added as a 
party which they will never be able to 
recover. But apart from that after reading. 
the affidavits and specially the affidavits on 
which the summons was obtained, I can find 
no ground whatever for any suggestion that 
the estate of the deceased is not being proper- 
ly administered by the Court or that the in- 
terests of the applicant are in any way being 
prejudiced. At his instance an officer of the 
Court was appointed one of the joint receivers 
and he relies on the fact that when the 
application was made for the appointment 
of receivers it was suggested that one of 
the executors should be appointed _receiver 
together with the plaintiff. There was nothing - 
wrong in that. It was oxzly desired to save 
costs. Plaintiffs are a well-known firm and asa 
large amount is due to them itis to their 
interest to realize the estate in the most 
advantageous way. The executors are also 
respectable people and.there is no sugges- 
tion that they will in any way neglect 
the interests of the estate or of the creditors. 
The result of the application being granted 
by me would be that the fiuval decision of 
the suit would be delayed, the applicant 
would be able to intervene in every proceed- 
ing, the, costs would be largely increased, 
and eventually the interests of the general 
body of the creditors and residnaries would | 


those suits - 


Lol iy 
e 


_be very much prejudiced. I do not want 
to prejudice the applicant and he ‘can make 
an application in future if hecan show good 

_ grounds that his, interests are being injured 
-in any way. On the present application I 
can see no reason to say that the estate 

„of the deceased is not being properly admin- 
istered: When the administration decree is 
passed there will be the usual direction 
for accounts, creditors will bé asked to file 
their claims in the Commissioner's office, 
and they can take part in the proceedings 
there, As regards the realization of the 
assets, I am sure, that isin perfectly safe 
-hands. If the applicant can make out a case 
in -the future he is at liberty to apply again. 

Sammons will be dismissed with costs. 


Summons dismissed. 
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BOMBAY HIGH COURT. 
ORIGINAL Cryin Sum No. 399 or 1909. 
July 24, 1909. 
Present :—Mr. Justice Macleod. 
W.& A. GRAHAM & Co.—Puarntiees 


versus Ê- 
CHUNILAL HARILAL & Co.— 


DEFENDANTS. 

Third party dire stions—P-insiple on which a Court 
wHE issue -One question identical us between the 
partis to the action and the third party— Procedure— 
Praciure. 

The general principle on whicha Court will isene 
third party directionsis (1) that there must be a clear 
case of contribution or indemnity from the third party, 
(2) that allthe disputes arising out of a transaction 
as between the plaintiffs and defendants and between 
the defendants and a third party can be tried and 
settled in one action, and (3) that in cases of contract 
aud sub-contract it must appear that the contract 
between the plaintiff and the defondant has been 
importec into the contract betireen the defendants 
and tho third parties. 

Therefore, where the ascertainment ofthe terms 


of the contract, which exists between the defendants ` 


and the third parties, requires a preliminary issue 
to be tried, the Conurt™ should rofuse to exercise its 
discretion to issue third party directions, nor can the 
Céurt givo such diréctions, under the ralos now in 
force, even if thero is onc gqnestion in the action 
which is identical as between the plaintiff and 
defendant and as betwoen the defendant and the 
third party. ; 

Mr- Cohen, for the Plainttfs. 

Mr. Robertson, for the Defendants.» 

Mr. Jardine, for the third Party. e 


a Judgment.—The plaintiffs have filed 
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this suit against the defendants to recover 
damages suffered by them in consequence 
of the defendants not taking proper delivery 
of a cargo of coals as they ‘were bound 
to do under a contract made between the 
plaintiffs and defendants on the 80th 
January 1908 . ° 

The plaintiffs say that by that agreement 
defendants agreed to purchase from the 
plaintiffs 50,000 tons of coals, shipment 
January to May and August to December 
1909, 5,000 tons monthly. I am told this 
agreement hasbeen altered so as to extend 
the time to delivery of 25,000 tons in 1909 
and 25,000 tons in 1910. But ' that is not 
material for the purpose of the summons. 

On the 16th January 1909, the plaintiffs 
gave notice to defendants that the s.s. 
Blake had arrived in harbour witha cargo 
of 5,080 tons of coal; and tendered a 
delivery order in pursuance of the above 
mentioned agreement. 

Delivery was taken of only 400 tons by 
the defendants or their assigns and the 
balance of the cargo was sold at ‘defendants’ 
risk. Hence the suit. 

On the 25th day of May, the defendants 
obtained an order, for the issue of a third 
party notice to Messrs. J. F. and B. F. 
partners in the firm of Messrs. J. 
F. Karaka & Co. 

The third party notice was issued on the 
26th May. Messrs. Karaka filed: their appear- 
ance on 38lst May. 3 k 

On the 7th June the defendants took out 
a summons for third party -directions. At 
the argument of the summons before me 


the plaintiffs adopted a purely neutral 
attitude, they did not allege that they 
would be in any way prejudiced or 


embarrassed by the introduction of the 
third parties into the suit. x 
Messrs. Karaka and Co. strongly objected 
to any directions bəing given on the 
summons. ° ae 5 
Very lengthy affidavits have been filed 
but the main dispute between the defendants 
and the third parties appears to be that 
while defendants set up a contract between 
them-and the third parties whereby the 
third parties argeed- to buy from the defen- 
dants the coals of which the defendants 
were under contract with the plaintiffs to 
take delivery in 1909, ‘the -third parties 
deny that any such‘contract had been made 
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between them and the defendants and assert 
that the contract which did exist between 
-them and the defendants was of quite a 
different nature. The general principle on 
which a Court will issue third party 
directions seems to be (1) that there must 
be. a clear case of contribution or indemnity 
from the third party, (2) that all the 
disputes arising out of a transaction as 
between the plaintiffs and the defendants 
and between ths defendants and a third 
party can be tried and settled in one 
action, and- (3) that in cases of contract 
and sub-contract it must appear that the 
contract between the plaintiff -and the 
defendant has been “imported into the 
contract between the defendant and the 
third party. In this case if directions are 
given there must be a preliminary issue 
tried as regards the terms of the contract 
or contracts which existed between the 
defendants and the third parties. Until that 
has been decided it is impossible to say 
whether the. contract -between the plaintiffs 
and the defendants has been imported into 
-æ contract between the defendants and the 
third parties. This alone would be sufficient 
reason for the Court declining to give direc- 
tions. But even if there was a clear case 
of indemnity I am satisfied that all the 
disputes between the defendants and the 
third party could not be jointly determined 
in this action: Bazter v. France (1). It has 
been urged by the defendants that there 
is one question which is common as between 
the plaintiffs and defendants and as between 
the defendants and Messrs. Karaka and Co., 
namely the quality of the -coal which 
arrived in the s.s. Blake and that if 
this were sgo, it was. most undesirable 
that this same question should have to 
be decided twice over in different suits. 
It was further urged that Messrs. Karaka 
and Co. knew all about the quality ofthe 
coal ev. s. 8. Blake as they had taken delivery 
of some of it and defendants had only 
passed on to them the delivery order from 
the plaintiffs. The -answer to thisis that 
as the defendants themselves bought all 
the coal ez. s. s. Blake excépt the 409 tons 
taken delivery of by Messrs. Karaka and 
Co.,, they are‘in a better position to lead 
evidence as to its quality than Messrs. 
Karaka and Co. In England before 1883 if 
.Q) (1895) 1 Q. B. 591.. 
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there was one question in the action, 
identical as between the plaintiff and 
defendant and as between the defendant 


and the third party, the third party could 
have been cited so that he could be bound 
by the trial of that particular ‘question, 
but that can mo longer be done under 
the rules now in force, however desirable 
it might be, and the rules of the High 


Court are practically the same as the English ' 


rules. 

In my opinion, this is clearly a case in 
which the Court should exercise its 
discretion in refusing to give third party 
directions. 
the third parties must be dismissed from 
the action. The defendants must pay the 
costs of the third parties and the plaintiffs. 

Summons discharged. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 306 or 1909. - 
(Ormar Revision Petition No. 214 
2 or 1909). 
November 2, 1909. 
Present :—Mr. Justice Miller and Mr. 
‘Abdur Rahim. | 
CHOCKANADA GOWNDEN-—_PRIITIONER 
í versus 

-SALAMBURA GOWNDEN—Acovsrp>— 


‘RESPONDENT. 
Criminal Procedure Code (dct V of 1898), s. 495— 
Officer appointed to conduct prosecutton— Withdrawal 
of case by Police Inspector mut specific lly permitted 


Justice 


_ to conduct the Proscoution—Aeguiltat of accused— 


IHegalit4. 

Criminal Courts have no jurisdiction to acqnit 
accused persons on’ a motion for withdrawal of the 
case by a Police Inspector who is not specifically 
permitted to conduct the prosecution under section 
495 ofthe Criminal Procedure Code. 


Petitions under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the judgment, dated 
12th day of May 1909 of the Stationary 
Sub-Magistrate of Dharapuram, -acquitting 
the accused in Calendar Case No. 174 of 1909. 

Dr. S. Sweamtnadhan, for the Petitioner. 

The Public Prosecutor, contra. 

Order.—We think the Magistrate bad 
no jurisdiction to acquit.the accused at the 
instance of the Acting Inspector, Aiya Ayyer, 


seeing that it is mot shown that that | 
oficer® was permitted, under section 
495 of -the- Oode of- Criminal Procedure, 


The summons is discharged and > 


Vol, vy)" 
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PERURI SURYANARAYAN & co. v. GULLAPUDI CHINNA NARSINGHAM, BAI REWA v. JETHABAI VITHAL. 


to conduct the prosecution. All that he is 
_ shown to have done was to present himself 
before the Magistrate and ask for the with- 
drawal of the case. We set aside the 


acquittal and direct the Magistrate to dispose 


of, the case according to Law. 
E Order set aside. 
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BOMBAY HIGH COURT. 
ORIGINAL Civit Suit No. 783 or 1908. 
June 26, 1909. 

Present :—Mr Justice Macleod. 
PERURI SURYANARAYAN & Co.— 

: PLAINTIFFS 
j Versus 
GULLAPUDI CHINNA NARSINGHAM 


AND OTHERS— DEFENDANTS. 

Arbitration Act (IX of 1899), s. 19—Sxbmission 
- made after the commence vent of legal proceedings— 
Whether upplacation to at ry proceedings cun be made. 

The Arbitration Act only applies to cases where 
references are made before t ing any legal pro- 
Geedings. Therefore, where the submission is made 
after the commencement of proceedings, it is not 
competent for any party to apply, under section 19 
of the Act, to stay the proceedings. 

: Rumjidas Poddar v. Howse, 85 0, 199, followed. 


Mr. Robertson, for the Plaintiffs. 

Mr. Strangman, Advocate-General, for thé 
Defendants. e 

Judgment.—The question in this 
notice is whether when the parties to a suit 
agree to refer the question in dispute to arbi- 
tration, one of the parties can apply to the 
Court under section 19 of the Arbitration Act 
for stay of proceedings. 

It is contended by Mr. Robertson for the 
réspondents that by section 2 of the Act it 
is clear that the Act only deals with cases 
where references to Arbitration’ are made 
before proceedings are taken and, ‘therefore, 
it would follow that -unless there has been 
a submission to arbitration before the suit 
is filed; an application for stay of pro- 
ceedings cannot be made under section 19. 
This is supported by the decision of the 
Appeal Court in Oalcutta in the case of 
. Ramjidas Poddar v. Howse (1), in which the 
learned Judges were decidedly of opinien 
that the’ Act only applied to cases where 
there had been a submission to arbitration 
before the commencement of legal proceed- 


(1) 85 O, 199, 


ings. That case, of course, is entitled to the 
very best consideration I can give it. But 
apart from that case- I should certainly be 
inclined to decide that Mr. Robertaon's argu- 
ment is correct and that the Act only applies 
to cases where references are made before 
proceedings are taken. No doubt, it would 
have been possible for ‘the Legislature to 
legislate so that the Act should apply to cases 
where a reference is made after proceedings 
have been taken, but it is clear that they 
did not do so when they framed the Arbi- 
tration Act of 1899. Section 19 seems to me 
perfectly clear. It says :— ' 

“Where any party to a submission to which 
this Act applies or any person “claiming 
under him, commences any legal proceed- 
ings” &e. i . 

Therefore, such a person must be a party 
to a submission before the commencement 
of.the proceedings. In this case it is ad-. 
mitted that the submission was. made after 
the proceedings commenced, and, therefore, 
it is not competent for any party to apply 
under section 19 to stay the proceedings. - 

ae 





(8. o. 11 Bom. L. R. 1064). 
BOMBAY HIGH COURT. 
Ssconp CIYvIL Appeat No. 890 or 1908. 

- July 15, 1909: 
Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heston. 
BAI REWA AS NEXT FRIEND OF MINOR 
PLAINTIFFS—A PPELLANTS' 
versus . 
JETHABAI VITHAL AND A MINOR— 
DEFENDANTS— RESPONDENTS. 

Consideration Qute'tng of possible lato suts is valu- 
able considerttion—Hindu law—Joint | family— 
Compromise by manager bindsa minor member. 

Per Ohandavarkar, J. 

If the parties to a family dispute effect a compro- 
mise, it is not necessary in law, to render ‘the còm- 
promise valid, that either party should relinquish 
his right, because the very fact that the parties enter 
into a compromise forthe purpose of buying peace 
and avoiding litigation is consideration for the com- 


< promise. - 


Where the manager of a joint Hindu family, with 
a desire to put an end to threatened litigation, enters’ 
into a compromise, the transaction is for the benefit 
ofa minor member of the family and must. be held 
binding upon him. . 

Per Team, J — ` 

“The quieting of possible law suits is a consideration ~ 

often a very valuable consideration, and certainly 
a ‘consideration which might often be sufficiently in 


t 
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the interests of the minor tò bind him in the transac- 
tions which aro actually carried outby the manager 
of the family to which ho belongs. 

Facts.—There was a dispute between 
the parties as regards the estate of one of their 
deceased relations. Each party claimed to 
be the deceased’s heir to the property. They 
referred the dispute to arbitration and 
the document, referred to as Exhibit 
110 in the judgment of the Court, was the 
decision of the arbitrators. Although there 
was no formal or regular reference to ar- 
pitration, yet there was a pronouncement 
by the arbitrators, which was signed by 
one of the parties in token of acceptance 
and was then delivered to and accepted by the 
other. Two minors were on one side and one 
adult member with a minor—both members 
of the same family—was on the other. The 
former sued the latter on the basis of the said 
award. The first Court decreed the claim, 
but the lower appellate Court reversed the 

_ decree. Upon tbis the plaintiffs appealed to 
the High Court. 

Second appeal from the decision of G. D. 
Madgaokar, Esquire, District Judge, Broach, 
in Appeal No. 43 of 1907. 

Mr. L. A: Shah, for the Appellants. 

Mr. G. S. Rao, for Defendant No. 1. 

Mr. V. G. Ajinkya, for Defendant No. 2. 


Judgment. 


Chandavarkar, J.—The learned District 
Judge in dealing with this case has held that 
Exhibit—110, is not agreement of compro- 
mise between the plaintiffs and the defen- 
dants but that it mustbetreated as an award. 
The reason which he gives is that an.agree- 
ment must be bilateral, which he says this 

_is.not. But it is conceded before us, and 
indeed the .learned District Judge has found, 
that there was a dispute between the parties 
as regards the estateof the deceased Maneklal, 
each: claiming to be Maneklal’s heir to the 
property. Further the plaintiff claimed under 

“a will or testamentary disposition of the 
deceased. That dispute was settled by the 
parties in terms ‘which are embodied in 

Exhibit—110. Although Exhibit—110, is not 
signed by the plaintiff and there is no 
formal acceptance of it, the fact stands that 


for the purpose of buying peace and avord- 


ing litigation, they came to an amicable 
settlement (Exhibit—110), and the document 
was made over to defendant No. 1. The 
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learned District Judge says: “The plain- 
tiffs have not under it relinquished any 
right or property or given any consider- 
ation in respect of it.” There again there. 
isa fallacy. If there was a compromise 
of the dispute between the parties in order `. 
to render the compromise valid, it is not 
necessary in law for either party to relin- 
quish his right, because the very fact that 
parties enter into a compromise. for the 
purposes of peace and avoiding litigation is 
consideration for the compromise. The Dis- 
trict Judge further says:— The ultimate 
test appears to me to be this: if the plain- 
tiffs had brought a suit for possession of the 
rest of Maneklal’s estate, could the defen- 
dants have set up Exhibit—110, asa suff- 
cient and’ valid relinquishment of any title 
they (the plaintiffs) might possess P I opine 
not.” This is -begging the question. The 
answer to the questionisthat, if the plaintiffs 
had brought a suit, the defendants could have 
successfully set up Exhibit—110, as a com- 
plete answer. Exhibit—110, must be regarded. 
in the eye of lawas a compromise andalthough 
it deals with immovable and movable pro- 
perty, the two portions are separable. The 
next question is whether we must accept the 
District Judge’s finding that this document, 
„whether it is treated as avcompromise or ‘a8 
an award, is not binding upon defendant , 
No. 2, because it was notfor the benefit of 
defendant No. 2, who was a minor. That 
finding would have been binding upon, 
us if it had been upon facts, which it is 
not. Itis based upon an assumption which 


-ig erroneous in law. The District Judge 


treater the mother of defendant No. 2 as his 
guardian, whereas defendant No. 1, as 
manager of the joint Hindu family, was the 
guardian of his property and besides that, 
be had every right to deal with the minor’s 
interests in the estate for a family necessity 
or benefit. 

Then the question is whether the facts 
found are sufficient to justify us in finding 
that the compromise was for the benefit, of 
the minor. 1 think they are, because the 
compromise was the result of a desire on 
the part of both parties to put an. end to . 
threatened litigation. Therefore, where that 
benefit is gained by the minor, I think, the 
transaction is one which must be held bind- 
ing upon him. For these reasons we re- 
verse the decree of the District Judge and 
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“the law will take 
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restore that of the Subordinate Judge with 
costs of this and of the appeal in the lower 
Court upon the respondents. 

Heaton, J—I agree. It looks at first sight 
yery mush as if we were. reversing the 
decree of the First Appeal Court on ques- 
tion of fact, but in reality it is not so. 
The only difference is as to the legal as- 
pect of consideration The Judge below 
found that there was a dispute between the 
parties, that there was a reference to arbi- 
tration although that reference may not 
have been formal and regular; and that 
there was a pronouncement by the arbitra- 
tors, whichat any rate for the sake of 
convenience he calls an award. And though 
this may not have been an award of which 
account as a binding 
award, yet it was followed by something 
further. It was signed by one of the parties 
in token of acceptance; and it was delivered 
to and accepted by the other. Therefore, it 


“seems to me that on the facta found there 


was a compromise accepted by both the 
parties. There certainly was consideration, 
because the quieting of possible law suits is a 
consideration. and often a very vaiuable con- 
sideration and certainly a consideration which 
might often be sufficiently in the interests of 
the minor to bind him in the transactions 
which are actually’ carried out by the 
manager of the family to which he belonged. 
I think the facts actually found by the 
District Judge show that there was con- 
sideration enough to justify the compro- 
mise and also to justify our holding that 
the interests of the minor defendant were 
properly and legitimately bound-by this com- 
promise. 
Decree reversed. 


(8. c. 11 Bom. L. R. 1062). 
BOMBAY HIGH COURT. 
ORIGINAL Civit Suit No. 523 or 1907. 
August 28, 1909. 


awe Present:—Mr. Justice Macleod. 


A. HAJI [ISMAIL & Co.: 
versus 


RABIABAT. E 


Partnershin assets rar:rered by the rvertions of 


- adliciter—Solici'or’s pr ivr lien for cos’s on such aésets— , 


Aasets in the hands of :rceite: —Credito: of nartiership ` 


‘should not obtain execut on against suh aasets—/i oper 


curse te obtain a charging order—Practice, 
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A solicitor is entitled to alien for his costa on 
property recovered or preserved by his exertions. 
Therefore, where there are assets of a partnership 
in the hands of a receiver. appointed in a partnership 
suit, the solicitors engaged in.-that suit are entitled 
to ask for a charge on those assets in priority to 
the creditors of the partnership. Redd y. Thorne, (1902) 
2 Oh. 344, 71 L. J. Oh. 6214; 50 W. R. 521; 86 
L T. 655, followed.. 

The creditors of a partnorship should not take out 
execution against the partnership assets in the hands 
of the receiver appointed by the Court. The proper 
course for them isto ask fora charging order. The 
Court then can deal with the assets by giving direc. 
tions to the receiver -Aewney v. Attrill, (1886) 34 
Oh. D. 345; 56 L. J. Ch. 448, 35 W. R. 191 ; 85 D. T. 
805, followed 


Mr. (aptain,- of Messrs. Oaptatn 
Vaidya, for the Creditor. 

Mr. Thakordas A. Gandhi, 
cant. . | 

Judgment.—tThe two. defendants in 


and 


for the Appli- . 


| this suit were partners and in a suit No. 96 


of 1907 filed by the first defendant against 
the 2nd defendant for dissolution of 
psartmership a receiver was appointed to get 
in the assets. The receiverhas now in his 
hands a sum of about Rs. 1,698 as assets 
and it is not considered likely hat he will 
recover anything more. 

The plaintiffs in this suit having: 6b: 
tained a decree against the defendants were 
granted leave to issue execution against the 
assets of the partnership in the hands of 
the receiver and a prohibitory order was issu- 
ed onthe 19th Jone 1908. They have now 
takén' out a garnishee notice against the 
receiver to pay to the plaintiffs the money 
I am told that no other 
claims have been made against these assets. 
but a question arises whether they are not 
subject to the lien of the solicitors in the 
partnership suit for their costs. 

The ruleat common law that a solicitor 
is entitled to a lien for his costs on pro- 
perty recovered or preserved by -his ex- 
ertions has always been followed by this 
Court and the case of Ridd v. Thorne (1), 
is a direct authority for holding that where 
there are assets of a partnership in the-hands 
of a receiver appointed in a partnership suit, 
the solicitors engaged in that suit are entitled 
to ask for a charge on those assets in pri- 
ority to the creditork of the partnership. 

Apart from that the procedure adopted by. 
the plaintiffs in this suitis, in my opinion, 
wrong. They should not have issued exe- 


(D (190-) 2 0h 844, 71 L pe 624; 50 W. R. 
542; 86 L. T. 655, l 
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cution against the assets in the hands of 
the receiver. The proper course was to ask 


the Court for a charging order in the form, 


granted by Kay. J. in Kewney v. Atérill (2). 
The assets of the partnership can then be 
dealt with by the Court by giving directions 
to the receiver and it is desirable that this 
procedure should be followed in future. 

I discharge the prohibitory order and gar- 


nishee notice and give the plaintiffs a charge 


ou the moneys which are in the hands of or 
which may be taken possession of by the 
- receiver and they must undertake to deal 
with the charge according to the order of 
the Court. The charge will be for the judg- 
ment debt and costs and interest and the 
costs of this order. The lien of the solicitors 
for their costs in the partnership suit will 
take priority over this charging order. 


Appeal dismissed. 
(2) (1886) 84 Ch. D. 345; 56 L. J. Oh. 448; 35 W. 
R. 191; 55 L. T. 805, 


: MADRAS HIGH COURT. 
Srconp Crvin APPRAL No. 1176 or 1906. 
_ September 30, 1909. 
Present :—Sir Ralph Benson, Offg. Chief 
| Justice and Mr. Justice Munro. 
V: KADIR IBRAHIM ROWTHER— 
PLAINTIFE— APPELLANT 


CETSUS 
MOHAMMAD RAHUMADALLA 
- ROWTHER AND cragrs—DerenDants— 
RESPONDENTS. 

Muhammadan Luw—Wakf—Rıght to recover money 
under a decree, whether can be the suhjeitof wakf. 

The right to recover a sum of money under a 
decree cannot be made the subject of wakf according 
to Muhammadan Law. 

Kulsoom Bibee v. Golam Hossein, 10 C. W. N. 449 
at page 494, Bat Fatmala: v. Guam Hussatn, 9 Bom. 
L. R. 1837, Kaleloola Sahib v. Nusu: udeen Sahıb, 
18 M. 201 atp. 204, followed- 

Abu Sayid Khan v. Bakar Ali, 2t A. 199, Sakina 
Khanam v. Laddan Sabiba, 2 O. L. J. 218 and Banubi 
v. Narasyngarow, 31 B. 250; 9 Bom. L. R. 91, dissented 
from. : 

Second appeal against the decree of the 
District Court of Tinnevelly in A. S. No 
50 of 1906, presented against the decree 


of the Additional District Munsif of Tin- ` 


nevelly, in O. 5. No. 167 of 1905 (O. 8. 
Wo. 404 of 1905 on the file of the Dis- 
trict Munsif of Tinnevelly). 

Mr. P. M. Sivagnana Mudeliar, 
SABAN 


for the 


The Hon. P. 8. Sivaswami Atyar (Advo- 
cate-General), for the lst Respondent. i: 

Judgment.—The question for deci- 
sion in this second appéal is, whether 
right to recover a sum of money under a 
decree can be made the subject of «wakf 
according toMuhammadan Law. Weare of 
opinion that it cannot. Even if the pro- 
posed subject of the wakf be regarded as 
the money which may (problematically) be 
recovered under the decree, we think that 
the weight of authority and argument is 
opposed to the plaintiffs’ contention that the 
wakf is valid. The question has lately been 
discussed in a most elaborate judgment 
by Mr. Justice Woodroffe inthe Calcutta 
High Court, and his conclusion is that 
unless a moveable is accessory to land or 
allowed because of certain traditions concern- 
ing the prophet and the sacred writings 
or there is a custom to make wakf of it, 
it cannot be lawfully appropriated”. Kulsnom 
Brbee v. Gulam Hussain Oassim Asif (1) 
and this decision has been followed by Mr. 
Justice Russell in the Bombay High Cuort 
Bat Fatmabat v. Gulam Husain (2). No 
doubt the decision is opposed to some earlier 
decisions [Abu Sayid Khan v. Bakar Ali (3), 
Sahina Khanam v. Laddan Sahiba (4), 
Banubi Umar Sahib v. Narasingarao Runagiro 
Mant (5)] but we think that good reasons 
are given for dissenting from- them. 
The only decision of this Court which has 
been referred to in the argument before us 
is in accord withthe view we have adopt- 
ed (Kaleloola Sahib v. Nusurudeen Sahib (6). 
Tu the present case no alleged custom has 
been relied upon. We must, therefore, hold 


“that the wakf is invalid and “dismiss the 


second appeal with costs. 
Appeal dismissed. 


(1) 10 0. W. N. 449 at p. 494. 
H 9 Bom L R. 1887. 

3) 24 A 190. 

(4) 20. L J. 218. 

(5) 31 B. 250; 9 Bom. L. R. 91. 
(6) 18 M. 201 at p. 209. 
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VISHWANATH DNYANOBA v. LALLU KABLA. 
[(s. ¢. 11 Bom. L. B. 1070). 


BOMBAY HIGH COURT. 
Szoonp Cryin Apega No. 855 or 1908. 
July 20, 1909. 
Present:—Mr Justice Chandavarkar and 
3 Mr. Justice Heaton. 
VISHVANATH DNYANOBA— DEFENDANT 
—ÅPPELLANT 
ve; sus 
LALLU KABLA AND oTHBRS—PLAINTIFFS — 


RESPONDENTR. 

Civil Proc’dure Code (Act V of 1908), O. XXII, r. 6— 
Application uf the rule—Evid-nee conrluded and case 
adjourned for argument—Hearing of the care not 
conclud*-d—Decree passed after plamtiff’s death; when 


a nullity—Appezl against such decree, whether creates ` 


a bar by estoppel. 

The principle of rule 6, O. XXII, of the Codo of 
Civil Procedure, applies only. where the death has 
taken place “ between the conclusion of the hearing and 
the pronouncing of the judgment”, and that because, 
after the hearing has concluded and the case stands 
adjourned merely for judgment, the delay is the 
act’ of the Court and should not operate to the 
prejudice of any party to the suit, 

Chetan Charan Das v. Balbhadradas, 22 A. 314, 
referred to. 


The evidence in a case was concluded on tho 9th” 


April 1907. Atthe instance and on the application 
of both parties the case was adjourned for arguments 
till the 24th June 1907. Inthe meantime, that is, 
on the 28th April, the plaintiff died. On 29th June 
1907, the Court passed a decree in favour of the 
deceased plaintiff, thongh his sons had not, been 
brought onthe record as his heirs and legal repre- 
sentatives. The defendant against whom the decree 
“was made prepared an appeal against the decree but 
withdrew it : 

Held, that the hearing of the case had not concluded 
on the 9th April 1907, because arguments had still 
to bo addressed to the Court, and that the decree, 
therefore, was a nullity and incapable of execution. 

The withdrawal of an appeal creates a bar by e8- 
toppel, but that is`only where there is an appeal in the 
legal sense of the term. 

An appeal froma decree means ono against a 
decree that is nota nullity Therefore, where the 
appeal withdrawn had no decree to rest upon or 
contend against, the withdrawal cannot operate to 
the prejudice of the party who had preferred- the 
appeal. 

Appeal from the decision of Mahadev 
Shridhar, Esq., Subordinate Judge, 1st Class, 
Stara, in PAS No. 209 of 1907. 


Mr. G. 5. Rao, for the Appellant. 
Mr. G. 5 Dandekar, for the Respondents. 
Judgment, 


Chandavarkar J.—In this case there was 
a decree passed in favour of the father of the 
present respondents on the 29th of June 1907, 
though he had died on the 28th April 1907, 
and his sons, the present respondents, had 
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not been brought on the record as his 
heirs and legal representatives. The 


appellant, however, presented an appeal 
against the decree but withdrew-it. They 


_ then applied for execution of the decree. 


The appellant resisted the application on‘ 
the ground that the decree, having been pass- 
ed in favour of the plaintiff who was déceased 
at its date, was anullity and, therefore, incap-- 
able of execution. 

Both the Courts below have allowed éxecu- 
tion but, I think, wrongly. A Court has 
mo jurisdiction to make a decree whether 
against ot in favonr of a deceased person. 

It is urged, however, by Mr. Dandekar, 
the learned pleader for the respondents, that 
this rule of law is subject to an exception 

-stated at prge 97 of Broom’s Legal Maxims, 
llth Edition, where under the legal maxim 
‘an act of. the Court shall prejudice no man” 
„itis said: —‘‘In virtue of it where a care stands ` 
over for an argument from term to term on 
account of the multiplicity of business in the 
Court, or for judgment from the intricacy of 
the question, the party ought not to be pre- 
judiced by that delay, but should be allowed 
to enter up his judgment retrospectively to 
meet the justice of the case, and, therefore, 
if one party: to an action died during a curiae 
advisart vult, judgment may be entered nunc 
pro tunc, for the delay is the act of the Court, 
and, therefore, neither party.should suffer for 
it.” This exception to the general rule of 
law that a Court has no jurisdiction to pass a 
decree against or in favour of a deceased 
person is embodied in Order XXII, rule 6, 
-of the present Code of Civil Procedure. But- 
the execption applies only where the death 
has taken place between the “conolusion of 


. the hearing and the pronouncing of the judg- 


ment,” and that because, after the hearing 
has concluded and the case stands adjourned 
merely for judgment, the delay is the act of 
the Court and should not operate to the 
prejudice of any party to the suit. Accord- 
ingly; in Chetan Charan Das v. Balbhadradas 
(1) it was held that where in-a suit a party ~ 
dies after everything tobe done by the parties 
has been done and nothing remained except 
the delivery of judgment. which had been 
reserved by the Court, the. judgment, and 
decree should be entered: ‘mune pro tune. 


* Butit was not so in the present é case. After 


(1) 21 A. B14, 
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. the: ‘evidence. “had concluded on the 9th of 
‘April 1907, the case, at the instance and on 
‘the application of both parties, was ad- 
journed : for arguments till the 24th June 
“1907, and in the meantime, that is, on the 
28th April, the- plaintiff died, so that it 
cannot be said that the hearing had con- 
cluded. Something had to be done by the 
: parties, namely, arguments had to be address- 
f ed to the Court. The case stood over, a 
“on account of the multiplicity of business” 
jk the Court- but for the convenience of ilie 
parties. 
_ But it is sajen that the present appellant 
4 is estopped from raising the contention that 


the decree was passed without jurisdiction, | 


because after the decree had been _made 
the present appellant filed an appeal against 
the decree and subsequently he withdrew 
it. No doubt the withdrawal of an appeal 
greates a bar, _but that is only where there 
is an appeal i in the legal sense of the térm. 
An appeal from a decree means one against 
-. decree that'is not a nullity. Here the 
appeal withdrawn had no decree to rest upon 
or contend, against. The withdrawal ‘could 
not _operate to the prejudice of the party 
- who had preferred the appeal. On these 
grounds the decree must be reversed and 
. the’ darkhast dismissed with costs through-_ 
_out upon the respondents. 
-+ Heaton, J.—I ‘notice that the Subordinate. 
`| Judge, First, Class, with appellate powers, 
| has based his decision, a decision from which 
we differ, partially- on the ground of waiver 
‘which may or may not be deserving of atten- 
tion.. But, that ground was not taken in 
argument here, and, therefore, it is unnecessary 
. to discuss it. It appears to me that the cir- 
. cumstances in which the decree’ of ithe 
` first Court was made are such that we cannot 
i apply. the principle formerly accepted and 
now embodied iu rule 6 of Order XXII of 
the Code of Civil Procedure. The decree 


i „ was absolutely a nullity and could only | have 


had validity, if it could have dated back to a 
time prior to the plaintiff’s death. This, as 
already explained, could not be as there was 
no delay on the part of the Court which’ 


f led to the decree being made after ‘the plain- 


tiff died. Therefore, there was nothing that 
‘could. be executed, and the application to 


execute must be rejected. I; 


Decree reversed. 


i g >» 


4 [1909 
e ~~ 


ALLAHABAD HIGH COURT. 
_ Fest Crvu APPRAL,NO 327 or 1907. - 
November 9, 1903. - 

Present :—Sir John ‘Stanley, Kr., 
Chief Justice, and-Mr. Justice Banerji.: 
Sheikh ‘SAHIB ALI AND oOTHERS— 

DEPENDANTS— APPELLANTS 
1ersus $ 
Musammat FATMA BIBI—PLAINTIFE— 
RESPONDENT. 


Pre-emption—Wajib-ul-arz “Malikan deh” meaning 
of —Partition—No new Wajib-ul-arxz pre”»ared—Ov-sharer 
tn the viliaye bu! in another mahal cannot pre-npt. 

A village prior to 1888,consisted of one mhal which 
was divided in th-ke and patis. In 1888 the village 
was partitioned into several mahal. No new uajib- 
ul-arz was ‘prepared at the partition. The twajsi-ul-ars - 
prepared prior to partition contained the following 
provisions. “If any co-sharer in any patti wishes to 
trausfer his -property then he shall do so first of all 
to his co-sharer in the hata, next to the proprietors ef 
the jatt after that to the propreitors of the village 


(Malikan deh). The Ohapter in which the clause re- 


to- pre-emption existed was headed “ Haqug 


ng 
< lsgadaran.bukhudha” (rights of co-sharere inter se): 


Held, that the words “ malikan deh” Bear the same 
meaning as the words “ hissadurun' deh”. The words 

“ co-sharersas among themselves,” which stand in the 
heading of the Chapter, bind the meaning of the words 
“ malikan deh” to proprietors who are.co-aharers with 
a vendor, between whom and the vendor there is a 
common bond. Therefore a person who is nota 
co-sharer with the vendor. in the same mahal, cannot, 
under the .toajtb-t/-arz pre-empt, although he is n 
co-sharer in the village. Jankı v, Ram Lartab Singh, 
28 A. 286; 2A.L. J. 835;°(1906) A. W. N. 2; 


_ Sardar Singh v. jas Husain Khon, 28 A. 614; A. 


. N. (1906) 184; Govind Ram v. Masiahullah 
Khan, 29 A. 295, 4A. L. J. 187 A. W. N. (1907)89, dis- 
tinguished’ Dulgunjan Singh v. Kalka Bingh, 22A. 
referred to. 


First appeal from the decision of the Sub- 
ordinate Judge of Jaunpure, dated 8th“ Oc-. 
tober, 1907. 

Mr. Sunder Lal‘ (with him’ Mr. Mohamad 
Ishaq), forthe Appellants.’ ° 

Mr. B. E. O’Oonor (with him Mr. J. N. 
Ohoudhri) for the Respondent. : 

Judgment. < ` 

Stanley, C. J.—This appeal arises’ out of 
_& pre- -emption suit. The village of Arand 
` priér -to 1888 consisted of one mahal which 
was divided into #koks and pattis. On the 
17th April 1888 partition proceedings: “were 
filed and the village was partitioned. A number 


- of mahals were formed one of which, namely 


Mahal Muhammad Makki, is’ the ‘subject- 

matter of this litigation. The plaintiff i is ndt a 

‘co-sharer in this” mahal "but : iş ‘a coishárer- 

in another. mahal. Thel owners’ of ‘Mahal 

` Muhammad Makki.: sold: thezcentire (, mahal 
ca Poa (Or), Bee rf BS (3) 


c 


KALEN, D, 
Vol FV: 
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to. the defendants and thereupon the suit 
was instituted. No new wajib-ul-ars was 
framed at the time of partition but the 
plaintiff relies upon the qajtb-ul-ars which 
was prepared in the year 1883, which 
contains the following provision as to pre- 
emption, namely, “if any co-sharer in any 
patti wishes to transfer his property, then 
he shall doso first of all to his co-sharer 
in the khuta, next to the proprietors of the 
patti, after that to the proprietora of the 
village, malikan deh.” The contention | on 
behalf of the plaintiff is that no new 
tajib-ul-arz having been framed upon the 
recent partition, the provisions of the old 


“ seajib-ul-arz must prevail and that the plaintiff 


theruling in Janki v. Ram Partab Singh (1). 


being proprietor (malik) of part of the 
village ja entitled to pre-empt. f 

The Court below acceeded tothis conten- 
tion holding that the case was governed by 


As has been often laid down, the 
determination of an alleged right to. pre- 


-emption must depend upon the particular 


l mie 


. ag among themselves, 


f was - prepared. which was 
, off the old wajib -ul-ars. I would, therefore 
- (1)'28'A, 286 2:4 L. J. 888; (1906) A. W. N. 2. ` 


-Faa 


circumstances of euch case and the evidence 
adduced “in support of the pre-emptive 
In ‘the present case the 
relies upon the words in the wajtb-ul-ars, 
malikan deh, as strongly supporting her 
claim. We have, therefore, to ascertain what 


_ meaning is to be attributed to this ex- 


pression in the wajib-ul-arz in question. I 
think that the key toits meaning is to be 
found in the` language used in the heading 
to Chapter lI, in which Chapter is to be 


. found the provision as to pre-emption. The 


heading of this Chapter is “ rightsof co-sharers, 
hissadar deh, as among themselves based on 
custom or agreement.” The words, co-sharers 
seem to bind the 
meaning of the word “ malikan “deh " to 
proprietors who are co-sharers with a 
vendor between whom and the vendor is 
a common ‘bond. , The plaintiff in this 
case .is not such a co-sharer and, therefore, 
I think, cannot claim the benefit of the 


. custom. The case is unlike that which was 

-relied on by the 
... also do not resemble those 
_ Sardar Singh v. as Husain Khan 


Court below, Its facts 
in the case of 
(2), 
in which upon partition a new wajib-ul-arz 
‘ : `a verbatim copy 


(2) 28A, 614; (1908) A. W. N. 134. - 
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plaintiff’. in that and other cases 
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allow the appeal and dismiss the plaintiff's 
suit. The view which I take does not conflict 
with that expressed ‘in Govind Ram v. 
Masiuhallah Khan (8) inasmuch as “in that 
case there was nothing inthe wajib-ul-ars 
relied upon to qualify the’ meaning of the 
expression, Atssadavan deh, as used in it. 
Banerji, J—I am of the same opinion. The 
plaintiff claims under a, custom recorded 
in the toajtb-ul-arz prepared in 1883-1884 
when the village was an undivided village 
and consisted of only one mahal. Chapter 
II of the wajrb-ul-arz, containing the clause 
relating to pre-emption, is headed “ Haqug 
hissadaran bakhudha” (rights of co-sharers 
inter se). It is clear from this heading that the < 
persons referred to in the clause were 
persons among whom existed the common 
bond of being co-sharers. "The words, malikan 
deh, which appear in that clause bear in 
my opinion the same meaning as the words, 
the ‘wojib-ul-arz which 
formed the subject of ‘consideration by 
a Full Bench in Dalganjun Singh v. Kalka 
Singh (4). Lam unable to distinguish ‘this 
case from the case above mentioned. As held 
the decision of 
each case depends on the nature of the 
particular custom or contract on which it 
is founded. The ruling in Janki v. Ram 
Partab Singh (1), to which I was a party 
has been relied on by the Court below appar- 
ently under the impression that it was held 
in that case that in every instance the owner 
of a share in one mahal is entitled to pre-empt 
a share in another mahal No such general 
rule was laid down in that case which was 
decided with reference to its own peculiar 
circumstances. The wajrb-ul-arz relied on in 
that case was prepared after the village 
had been divided into two mahals. Having 
regard to that circumstance it was held 
that when the wajib-ul-are conferred on a 
share-holder in the village the right of 
pre-emption, it was clearly intended ‘that 
the right would attach to such a share-holder 
even though he was not aco-sharer in tha 
same mahal, Those circumstances ‘are absent 
in the present case. The custom recorded 
in the twajsb-ul-ars relied: on in: this case 
cannot after partition apply to the altered 
state of things which tas now come into 
existence. I agree in the order proposed. 


(8) 29 A. 295 ; 4 AL. J. 187 ; (1907 
Gn an 187 ; (1907) A. W. N. 89, 
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By tae Court.—The order of the Court 
is that the appeal is allowed, the decree of 
the Court below is set aside and the plaintiff’s 
suit is dismissed with costs in both Courts 
including in this Court fees on the higher 
scale, 

p Appeal allowed. 





MADRAS HIGH COURT. 
Criatnan Revision Case No. 309 or 1909. 
(Crimixau Revision Permios No. 217 
or 1909.) 

October 28, 1909. 

Present: —Mr. Justice Munro and 

~ Mr, Justice Abdur Rahim. 
SYED- SAIB—Peririonse 
versts - 
MEERAM BEE—Covunrnr-Pstrtionee. 

Criminal Procedure Code (Act V of 1898), s. 488— 
Whether Magistrate can, enforce an order for the 
maintenanre of wife during the period of her iddat— 
Muhammadan Law—Riqght of divorced wife to mam- 
tenance during the perwd of iddat. 

An irrevocable divorce, under Muhammadan Law, 
does not completely destroy . the relationship of hus- 
- band and wife, untilafter the expiry of the period of 
. tddat, and, therefore, a wife in that position is entitled, 

during dd it, to an order for maintenance under 
section 488 of the Code of Oriminal Procedure. Also 
any such order already existing in favour of the wifo 
can be enforced by the Magistrate during the period 
of her tddat, | ; 

The nature and incidents of marriage, divorce and 
iddat, under Muhammadan Law, explained and 


disoussed. : 
Ghulam Mohidin v. Kesara Bi, Weir’s Criminal 


Rulings Vol. II, page 617, Jn the matter of the petition 
of Din Muhammad, 6 A. 226, Shih Abu Ilyas v. Ulfut 
Bibi, 19 A. 50; Asha Bibi v. Kadir Ibrahim Rowther, 
3 Ind. Cas. 730; 6 M. L. T. 205, referred to, 

Petition, under sections 485 and 439 
of the Criminal Procedure Code, praying 
the High Court to revise ‘the order of the 
Deputy Magistrate’s Court, Ouddapah, dated 
the 24th March 1909 in D. No. 21 of 
1909. z 

Order.—The only question which calls 
for decision upon the petition of Syed Saib 
is, whether the Magistrate was right in 
holding that the counter-petitioner Meeram 
Bee, who was the wife of Syed Saib, but 
is alleged to have been divorced by him 
jn the irrevocable form by pronouncement 
of - three talake, is entitled during the 
period of her tddat, supposing such divorce 
is proved, to the benefit of an order for 
maintenance which had been made in her 
favour before the pronouncement of talak, 
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The Magistrate relies upon the decisions 
in Qulam Mohidin v. Kasara Bibi (1), In 
the matter of the petition of Din Muhammad 
(2), and Shah Abu Ilyas v. Ulfat Bibi (3), in 
support of his view, but it is urged by 
the Vakil for the petitioner that these cases 
do not lay down the law correctly. His” 
contention would be valid if it can be said 
that according to Muhammadan law a. 
-woman irrevocably divorced ceases even 
before the expiry of her tddat to be the 
wife of the person who so divorced her. 
And here it may be stated at once that 
there can -be no question but that Meeram 
Bee is entitled under the Muhammadan 
law to maintenance during her éddat from 
the petitioner. A Magistrate, however, - 
exercising summary powers conferred on 
him. by section 488, Gode of Criminal: 
Procedure, can make or enforce an order 
to that effect only if the relationship of 
husband and wife exists between tlie two, 
but in order to determine this, and only 
to that extent,~we must ascertain the effect 
in Muhammadan Law of ‘an irreversible 
divorce on conjugal relations. But before 
going any further, we may mention that 
some doubt was entertained at one time 
as to whether it is competent to a 
Magistrate to refuse to enforce an order duly 
made under section 488, Criminal Procedure 
Code, on the ground that the relationship of 
husband and wife has ceased to` exist 
since the date of the order but a series of ` 
decisions have held, and in our opinion, 
rightly held, that the Magistrate not only 
has the power, but is hound to abstain 
from enforcing ‘his order under such 
cirenmstances (see Shah Abu Ilyas v. Ulfut 
Bibi (8) where the authorities are discussed). 
We may say at the outset that the 
question under consideration is by no means 
easy of determination and can only be satisfac- 
torily determined by taking into account the 
extent and the mode in which an irreversible 
talak affects those marital rights, obligations 
and disabilities which go to constitute in 
law the relationship of husband and wife. 
For we shall find that the language of a 
definition such as that of marriage and 
talak, ag given in any particular text book 
or of an argument advanced in it in 


* (1) Weir’s Criminal Rulings, Vol. IL, p. 617. 


2) 5 A, 226. 
(3) 19 A. 50° 


pi 
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support of a certain right or disability of 
the wife or the husband during the pəriod 
of tddit, however useful as a guide, does 
not by itself afford a certain “basis for a 
conclusion. Now the rights, obligations 
and disabilities ordinarily incident to a 
valid and subsisting marriage may be thus 
summarised. Hach of the parties has aright 
to the conjugal society of the other; in the 
event of death*of one of them the survivor 
is entitled to a share of the inheritance 
as an heir; the husband is entitled to a 
certain degree of control over the liberly 
of movement of the wife; the wife is entitled 
to maintenace and residence and to be paid 
such portion of her dower as is payable 
by the husband on demand but not of the 
‘deferred’ portion: the husband can have 
three more wives at the same tim; and 
not more, but the, wife cannot marry any 
other person; neither of them can marry 
within certain degrees of relationship of the 
other on account of what is called prohibition 
for affinity—which prohibition is of a 
permanent -character—for instance one can- 
not marry the mother of the other; the 
husband can marry three other: women 
in addition but cannot associate ` together 
by marriage his wife and her sister or 
certain other relations of hers; and if 
there be children born iu wedlock, or ‘on 
the marital bed’, to translate an Arabic 
phrase, the father is bound to maintain 
them, and when they no longer need the 
maternal,care he and in his absence his 
relatives have a right to their custody 
until they are grown up. To dissolve 
the marriage tie is a right recognized in 
the husband and we have had occasion in the 
case of Asha Bibi v. Kadir Ibrahim Rowther 
(4), to explain the theory on which this right 
is founded. Such dissolution of marriage is 


called talak which is usually translated 
as divorce. Talak, however, is regarded ` 
by the Hanafis as a dangerous. act 
from a puvely religious point of view, 
because it puts an end to ` marriage, 
an institution in which temporal and 


spiritual concerns not only of the husband 
and the wife bat of the children aad of 
the society in general are involved, as is 
pointed out in the case just mentioned. 
The law while it permits divorcee, having 


regard to the fact that some ‘tintes it may 


(4} 3 Ind. Cas. 780; 6 M. L. T. 208. 
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not be possible for the parties to live 
together in ‘perce and harmony, fulfilling 
all those religious and moral duties which 
are associated with ~married life, insists 
not only that there shall be some guarantee 
that the husband should not be acting 
from caprice or upon a: momentary pro- 


‘vocation, bat takes care that the interests 


of the children that may:be born in con- 
sequence of the marriage should not’ 
be jeopardised. The first precantion 

lies at the root of the distinction betweed 
a revocable and an irrevocable divorce and 
the enforcement of the tddat, or the period 
daring which a woman whose marriage 
has been dissolvod by divorce or death is 
bound to wait before she is free to marry 
again, is a sufficient safe-guard ensuring 
correct ascertainment of the paternity of 
the child that may be born to the woman 
after such dissolutionv. Bo far as the 
legal effect of a divorce is concerned the rule 
asto the time when it is to be pronounced, © 

namely during the state of purity of the wife, 
has only æ theological significance and 
the two important forms of divorce from . 
a legal point of view are the ‘ Rajat’, usually 
translate as revocthble or reversible, and bayan 
3. e., irrevocable or irreversible A simple’ 
pronouncement.of the sentence of talak once 
or even twice constitutes a revocable divorce - 
which means that the husband is entitled 
to undo its effect if he-so chooses, but 
he must express his intention to that 


effect either by ‘words or-in acb 
‘before the expiry of the period of iddat 
which counts from the date of the 
first pronouncement. If he allows the 


period of ¢ddié to lapse without revoking 
the divoreca there is a complete cessation 
of the ielation of husband and wife 
at the eud of that period. Idlit is, a3 
ordinarily calcalated, the period of ‘threas 
maastrual = ooarses,) and in the case ‘of 
a woman not subject to such courses it ig 
three months, in, the case of a widow 
iddat is of four “mouths and ten days, ° 
and if a woman is pregnant, her iddat ig 
in any case prolonged until confinement. 
~ What then are! the legal effects ofa 
reversibe divorce? Daring sddat the 
husband still retains his right of access 
to the wife, but the latter has no correspond- 
ing right until revocation to the - con? 
jugal society of, the former. No’ donbi 
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it .would be proper on the part of 
the husband before seeking the society 
of his wife in such predicament to 
revoke the divorce formally, but this is 
not necessary in law; he cannot, however, 
compel her to accompany him on a journey, 
but otherwise she remains 
matrimonial restraint; she is entitled to 
residence and maintenance and the deferred 
portion of her dower becomes due. If he 
has three wives at onetime in addition to 
the divorced wife, he cannot marry a fourth 
woman, nor can he marry such wife's sister, 
and if either of them dies before the aflux 
of, tddat the survivor is entitled to a share 
in inheritance from the deceased. These 
being the incidents of a revocable divorce 
it is obvious that such divorce, though not 
without some effect on marital relations dur- 
ing tddaf, does not absolutely put an end to 
the relationship of husbard and wife; and 
in this all Sunni lawyers agree. Tf a divorce 
inthis form can be said, therefore, to effectuate 
a dissolution of marriage, as is implied in the 
general definition of talak, the dissolution 
so caused is only tentative and prospective. 
The essential difference between this form 
of talak and an irrevocable talak, which 
may be effected by three pronouncements 
in one and. .the same speech, or, if 
separately, within the period of one month, 
or by the use of an emphatic expression con- 
veying the intention to pronounce an irrerer- 
sible divorce is this. The effect of an irrevoc- 
able divorce cannot, as the description implies, 
be recalled even during tddat. In both cases 
on the expiry of 
which are incident to a marriage come to an 
end. But the immediate effect of an irrevoc- 
able divorce, unlike that of a revocable divorce, 
is to make it unlawful for the husband to 
co-habit with the wife, andif he co-habits with 
her with knowledge of the unlawfulness of 
the act, he becomes liable to the sentence of 
death—the punishment awarded for fornica- 
tion. They may marry again, bat if the 
irrevocable divorce was by three pronounce- 
ments of three talaks, the law places a further 
difficulty in the way of such union, namely, 
that before re-marriage the woman should 
have been married to another man and divorc- 
ed by the latter dfter he had consummated. 
the intermediate marriage; and if one of them 
dies daring iddat the other gets no share 
in the inberitance. That being the result of 
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tddat all those relations - 
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an irreversible divorce accordiug to all the 
Sunni Schools, the Shafeis hold that it com- 
pletely and effectually severs the marriage tie, 
and tbey, therefore, on that ground would not 
allow, during iddat, maintenance to the 
woman so separated, unless she is already 
pregnant, and permits the husband to marry 
her sister for a fourth wife. The Hanafi law- 
yers, however, recognize the existence of the 
right and the disabilities just. mentioned | 
during ¿ddat following upon an irrevocable 
divorce, and both the Hanafi and the Shafei 
lawyers recognize her right to residence 
and her subjection to the custody of her 
husband. 

The question now is to what we are toat- 

tribute the Hanafi law on this point, to the 
subsistence of the marriage tie in spite of such 


` divorce or to some other ground. Here it is 


necessary to clear the ground by pointing 
out that the observance of iddat has no ne- 
cessary connection with the completeness or 
non-completeness of the severance of conjugal 
relations. For iddat is to be observed on the 


-death of the husband when there can be no 


pretence of the subsistence of a marriage, 
and it is not to be observedat all by a woman 
who has been divorced by her husband before 
he has had any sexual connection with her. 
Iddat, it should be borne in mind, is primarily 
imposed witha view to ascertain whether 
the woman is pregnant, so that the paternity 
of the child that‘is born to a woman whose 
marriage is dissolved may be fixed; though 
the rules regulating the period of ¿ddat can-- 
not be said to be conterminous in all cases 
with that object. This is a matter to which 
the Muhammadan Law, which recognizes legi- 
timate descent only, attaches considerable im- 
portance, not only in the interests of the child 
which may be born subsequently so that its 
father may be made responsible for its main- 
tenance and up-bringing, and it may not 
suffer the stigma of being of “nnknown des- 
cent” (Maj’hul-un-nastb) but also in the 
interests of the father and his relatives so that 
their lineage may be preserved. No doubt 
in cases in which tddat is imposed the woman 
does not recover her complete marital liberty 
until, the period has expired but this only 
shows that in the Muhammadan Law the 
marriage tie may mo longer exist as on the 
death of the husband, and yet some of the 
legal incidents usually associated with a sub-- 
sisting marriage may survive for sometime. 
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But it cannot be taken to prove the converse 
proposition that because some of such rights 
and obligations are suspended or lost,the rela- 
tionship of busband and wife has necessarily 
ceased to exist. 

To what then ure we to ascribe in ibe 
first place the continued incapacity of the 
husband who has irrevocably divorced his 
wife to marry her sister during tddat or 
to marry a fourth wife if he has already 
three wives excluding the woman who has 
been divorced. It seems that the law on 
this point can be satisfactorily explained 
only upon the hypothesis, that the marriage 
still subsists so that the divorced woman 


. still retains the status of wife and that is 


the ground on which Hedaya bases the law 


(see Hamilton’s Grady’s Edition, pp. 30 
and 32.) Ibn Hammam, the author of 
Fathul Qudir, a well-known commentary 


of Hedaya, ‘and whose opinions are undoubt- 
edly entitled to an independent wieght, 
however, observes in this connection (seo 
Fathul Qudir, Egyptian Edition, Vol. 1, 
page 132), that it would be more accu- 
rate to. gay that some of the consequences 
of marriage subsist during izddat of an 
jrrevocable divorce rather than the marrige 
itself, But this hardly affords any explana- 
tion of the law 

As to the rights of sini kanin an and re- 
sidence these are also upheld, by the author of 
Hedaya substantially on the same ground, 
that is to say, subsistence of marriage dur- 
ing tddat so far as some of its conse- 
quences including these rights are concerned. 
The argument is that one of the most 
important ends for which marriage is lega- 
lized is the begetting of children, and as 
¢ddat of divorce is enforced for the pur- 
pose of ascertaining whether the woman is 
bearing a child and she is, therefore, obliged 
to live under the protection of ber husband, 
he is not only bound to provide her with 
residence but also with maintenance, because 
maintenance is a return for the custody 
of the husband with reference to the chief 
end in view in marriage. And tbe Hanafi’ 
lawyers draw a distinction between this case 
and the case of a woman undergoing %ddat 
of widowhood holding that the latter has 
no right of maintenance, because the marriage 
no longer subsists, while her itddat and 
right to be provided with residence are 
based on special texts (see Hamilton, Grady’s 
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Edition p. 145). In our opinion, therefore, 
an irrevocable divorce does not completely 
destroy therelationship of husband and wife, ' 
untill after the expiry of the period of dilat, 
and, therefore, a wife in that position is en- 
titled during iddat to an order for mainten- 


ance , under section 488 of the Code of 
Criminal Procedure as held in the cases 
cited above. But it must be admitteil 


that we have arrived at this conclusion 
after considerable hesitation. We may, how- 
ever, mention that we should not have 
thought it necessary to deal with the ques- 
tion at such length but for the fact that 
in none of the reported cases, brought to 

our notice, is the question discussed with 
reference to its obvious dfficulties. In 
Gulam Mohidin v. Kesara Bibi (1), the 
ground upon which Turner, ‘O J., basis” 
his decision is that under the Muhammadan 
Law a wife irrevocably divorced is entitled 
to maintenance during tddat; but, as has 
already been pointed ont, ‘that does not 
conclude the question whether she is so 
entitled under the Code of Criminal Pro- 

cedure. Inthe matter of the petition of Din 
Mahammad (2), in which Mahmood, ‘J. 
considered the question in its proper as- 
pect, the learned Judge mainly satisfied 
himself with quoting a passage from Hamil- 
ton’s Hedaya (Grady’s Edition, p. 100), 

which runs thus: “Marriage is accounted ` 
still to subsist during the sddat With respect 
to various of its aspects such as the 
obligations of alimony, ‘residence’ and so 
forth, and hence it may lawfully be ac- 
counted to continue in force with reference 
to the woman’s inheritance, but as soon 
as the ¢ddat is accomplished a further 
procrastination is impossible, because. the 
marriage does not continue in any- shape 
whatever.” In the original Hedaya, how- 
ever, thé words “such as the obligation of ali- 
mony residence and so forth”do not occur, 
and apparently the Persian version which 
Mr. Hamilton translated has imported these 
words from Kifayah, a well-known commen- 
tary of Hedaya (See Fathul Qadir, Egyp- 
tian Edition, where both the Hedaya and 
the Kifayah ate printed at pp. 3 .and 4, 

Vol. IV). Mahmood, J., mgreover, does not 
consider the. question with patticular refer- 
ence to an irrevocable divorce which, as we 
have pointed out, differs from a. reversible 
divorce in some important. reepects. Euy- 
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ther, the passage in Hedaya corresponding ` 


to that quoted -by the learned Judge, oc; 


curs in a discussion of the question as to 
-the right of inheritance of a wife divorced 


by her husband in his death-illness, and 


_the main ground on which her ight. as an 


© begun to acerue.to the wife. 


. Mahmood J.’s- judgment on the point, 


-his -death, his 


heir is recognized 
Muhammadan Law, when a man is seized 
of an illness which subsequently ends in 
heirs acquire a sort of 
inchoate right in his possessions during 
such illness and hence the husband during 
such sickness is -not allowed by divorcing 
her to defeat the. rights which have already 
The case of 
Shah Abu Ilyas v. Ulfat Bibi(3) merely adopts 
`- In 
the matter of the petition of Din Muhammad (2). 

The: revision- „petition must be dismissed. 

_ Petition disintssed. 


yer 


_ ALLAHABAD HIGH COURT. 
Firat Crvit Appear No. 55 or 1908. 
November 10, 1909. . 
Presené :—Sir’John Stanley, Ka; 
`- Chief Justice; and Mr. Justice Banerji. 
HARGAWAN MAGAN ASD ANOTHER— 
DEPENDANTS— A PPELLANTS 
versus 
BALI NATH DAS AND AE NGE 


4. DEBENDNATS— RESPONDENTE. 
Iamitation Act (XV «f.1877), Ech. U, art, 11_One 





_ year’s Limitation does not o pply to u peison uho%oas no 


party to proceedings in which the order was made— 
Transfer of Prop:ty Act (IV of 1882), 8 6 (a)— 


~ Hindu: Lac—Tranegfer -of reversivnary interest 1% mov- 


able property 1a antalid. 

Article 11 of tho Limitation Avt does not apply as 
against a porgon who was not a party to the proceedings 
in which the order sought to be set.aside was made. - 

A revorsioner cannot validly t:ansfer his rights of 
an expectant heir in movable or immovable _pro- 
perty. Sham Sunder Lal v, Achhan Kumor, 21 A. 71, 
(P. C.); 26 I. A: 188; 2 C. W. N. 729, followed. 

Chapter II, sub- head A, of Transfer of Property Act, 
covering sections 5 to 37, applies to property whether 
movable or immovable. ‘Therefore, where a reversioner 


-` transferred his interest in certain promissory-notes | toa 


female who had at the time of transfer a life-estate in 


‘the notes : Held, that the transfer was invalid, and the 


female did not get any absolute interest in ‘tho pro- 
missory notes by virtue of such: transfer. 


First appeal-from the decision of the 
Subordinate Judge of Mirzapur, dated thé 
"30th. of January, 1908. 

Mr. Mohammad Ishag(with him Mr. W. Wal- 


` laok), for the Appellants. 
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is that, according to | 


- whereby 


_ above. 
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Mr. L: M. Banerji (with, him Mr. Kalindi 
Proshad), for- the Respondents. 


Judgment.—The facts of this case 
are these:—One Ghaibi Ram died leaving ._ 


three sons Baij Nath Das, Sheo Das 


-and Gauri Shankar and a widow- Musam- o 
After the death of Ghaibi Ram, - 


mat Parbati. 
thé three sons separated. Gauri Shankar 
died. leaving some cash and jewellery. His 
widow Musammat Rambha was at the time 
a minor. A guardian of the property of 
the minor was appointed by the Court and 
he sold the jewellery and with the proceeds’ 
of the sale of the jewellery and with the 


money left by Gauri Sbankar he purchased . 


Government promissory-notes of the face 
value of Rs. 17,600. Upon the death’ of 
Musammat Rambha’ the /promissory-notes pas- 
sed to Musammat Parbati, the mother of Gauri 
Shankar, as the next heirto his property. On 
the lst of August 1904 Sheo Das executed 
a document in favour of Musammat Parbati 
he purported .to~ convey to 
her and release in her favour’ all his 
interest in the promissory-notes referred to 
Musammat Parbati is now dead and 
the. only heirs left-by her are her- two 
sans Baij Nath Das and: Sheo Das. ‘The 
appellants Hargawan Magan and Mulchand, 
the : predecessor-in-title of the other appel- 
lant ‘held: a decree, dated the 17th Novem- 
ber, 1903, against Sheo Das and in‘execution 
of that decree they caused a-half sbare of 
the promissory-notes to- be attached as the 
property of Sheo Das. Thereupon Baij Nath 
Das preferred a olaim alleging : that 
he alone was 


r 


1 


entitled to the promissory- ° 


notes. His objection having been overruled, ` 


the suit ont of which this appeal has 
arisen was brought by him for a declaration 
that-thé half share of ‘the promissory-notes 
attached by the decree-holders was not 
liable ‘to sais in execution- of their decree. 

The Court below has made a decree in 
favour of Baij Nath Das for one-half of the 
half share claimed by him. It was of opinion 
„that. the document -of the lst of ‘August 
1904 was a deed of family settlement and 
that~under it Musammat Parbati acquired 
an “absolute interest in one half 
promissorry-notes.. . 

From this decree the present appeal has 


“been preferred The first contention on be-. 


half of the appellants is that the claim is 


barred by limitation inasmuch as the sui t 


of the i 
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was originally brought against Hargawan 
Magan only and the representative of Mul- 
chand was added after the expiry of one 
year from the date of the order disallow- 
ing the objection preferred by Baij Nath 
Das. This contention ik, in our opinion, 
untenable inasmuch as we find that the 
aforesaid order was passed in. proceedings 
to whioh Mulchand or his legal representa- 
tive was not a party. The plaintiff, no 
doubt, was bound to bring his suit within 
one year from the date of the order to 
have it set aside as against the persons in 
whose fayoor ib was made but as Mulchand 
or his legal representative was not a party 
to the -proceedings in which the order was 
passed, the provision of the Limitation Act 
‘which requires a snit to be brought with- 
.in one year did not applyas against him. 
The main contention on behalf of the appel- 
lants is that the release. dated the Ist of 
Augost 1904 was 
reversionary rights and that such a traus- 
. fer is void having regard to section 6 (a) of 
_ the Transfer of Property Act. This con- 
tention is, in oar opinion, well-founded. By 
the instrument mentioned above Sheo Das 
purported to convey to his mother his in- 
-terasts in the Government promissory-notes, 
Those interests were only those of a rever- 
sioner. At the time when the document was 
executed his mother was in possession and 
he had a reversionary interest only con- 
tingent on his surviving his mother. What 
he transferred was the chance of an heir- 
„apparent succeeding to property within the 
meaning of clanse (a) of section 6 of the 
Transfer of Property Act, Chapter II of that 
Act relates to transfers of property by acts 
of parties and sub-head (A) refers to transfers 
of property whether movable or immovable. It 
is clear, therefore, that the clause applies 
to a transfer of the rights of an expec- 
tant heir in movable as well as in immov- 
able property. In Sham Sunder Lal v. 
Achhan Kunwer(1) , their Lordships of the Privy 
Council held that under the Hindu Law a 
person could not make a disposition of or 
bind his expectant interest. This case has 
been followed in subsequent cases both by 
the Calentta High Court and by this Court, 
end it has been held in all those cases that 
the rights of areversioner cannot be validly 
transferred. The transfer, therefore, upon 


- (1}3L 4.71 526 TA. 188; 80. W, N. 729, 
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which the plaintiff relies is an invalid 
transfer and had not the effect of con- 
ferring , upon Musammat Parbati an absolute 
interest in any part’ of the promissory- 
notes in question. Upon her death the owner- 
ship of the promissory-notes passed to 
Baij Nath Das and Sheo Das in equal 
shares, and, therefore, the appellants were 
entitled to attach the half share of Sheo 
Das in execution of the decree held by them. 
The suit of Baij Nath Das is consequently 
untenable and ought to have been dismiss- 
ed. We allow the appeal set aside the 
decree of the Court belowand dismiss the 
suit of the plaintiff with costs in both 
Courts. 
Appeal allowed, 


| 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
MiISOELDANROUS Crvit APPRALS Nos, 80 AND 
26 or 1909. 
September 2, 1909. : 
Present :—Pandit Sundar Lal, A. J. C. and 
Mr. Piggot, A. J. ©. 
DEBI PRASAD—Dnoreg-HOLDER— 
APPELLANT 
i cereus - 
Nawab AMIR ALI KHAN—JUDGNBENT- 
DEBTOR— RESPONDENT. 

Civil Procedure Code (Art XIF of 1882), s. 266 (g) 
—Civil Procedure Code (Act V of 1908),3 CO (g)— 
Pensions Act (XXIL of 1871), 98. 4, 11—Hueewtion of 
decree—Atiachment—Wasika allowance 1» a political 
penston—P ovincial Insoliency Act COT of 1907), ss. 
16 (2) (a), 16 (4)—Intolvency—Political pension does 
not vest in Court or Receiwer—After-acquired property of 
insolient, when vesting in Recetver—Pension exempt 
from attachment before ur after it 18 actually payalla— 
Pensioner blending amount of pension with other pro. 
porty, effect of—Receiver cannot ba appointed to receive 
pension monty —Insolvent to be allowed opportunity, to 
spend pension for purposes for which il 18 granted— 
Order directing insoluent to pay portion af pension 
money 15 tllegal—Ineolvent cannot be called to account 
for money already spent—Applicatron fo” insolvency to 
be refused when debtor able to pay debta— Construction 
of statutes—Obdject af a statuts should not be allowed to 
ba defeated. 4 

A wasika allowance, which is guaranteed by the 
British Government, by the treaty of 17th August, 
1825, in consideration of the loan of 1825 by the then 
Ruler of Oudh, is a political pension within the meaning 
of section 60 (g) of the Code of Civil Procedure, 1908, | 
and of section 266 (g) of the Old Code. It is also 
to bé deemed a pension within the meaning of that 
term as used in sections 4 and 11 of Act XXTII of 1871, 
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` Bishambhar Nath v. Imdad Ali Khan, 18 0. 216; 
17 I. A. 181, followed. | a 
-Such-allowance does not’ vest-in the Oourtor the 
Receiver under sub-section 2: (a) of. section 16 of the 
-Provincial Insolvency Act. . 

As regards the after-acquired property of an Jinsol- 
vent, the same class of property vests in the Oourt or 
the Recsiver for division among the creditors under 
gechion 16 (4) as is covered by sub-section 2 (a) ‘of 
the same section. ` There can be no reason for vesting 

„property, in the Receiver under section 16 (4), which 
does not become divisible among the creditors under 

_section 16 (2) (a). Therefore, property ctotnpted from 
Jiability to attachment under the Oode of 

- cedure and other Acts. does not, vestin the Receiver 
under sectién 16 (4) of the Insolvency Act. 

The particulars mentioned in section 60 (g) of the 
Civil Procedure Codo, 1908, are exempt from attach- 
ment or sale whether before or after they are actually 
payable. Section 11 of Act XXIII of 1871 protects from 

“attachment, seizure or sequestration a pension or 
- money due or to become due under the pension. 
Once the money is paid to the pensioner and 
-is ` allowed to` blend- with his property, it no 
longer retains its character aa pension and it ig sub- 
ject to all incidénts to which his property with which 
it is blended is subject. When the money received on 
account of a pension {8'g0 blended with the other pro- 
„perty, it is liable to attachment at the instance of a 
creditor of the pensioner. Referred Cuse No. 88 of 
1870, 5 M. H. C. B 3871; Vallia Thamburatti v. 
_ Anujani Kunhunni, 26 M. 69 ; Orow v. Price, L. R. 22 

.B. D. p. $29; Ganpatlil Anupram v. Sampatram 

helabhai, 10 B. H. O. B. 400, relied upon. a 

A Receiver cannot be appointed in execution of a 
decree to receive the monéy due toa judgment-debtor 
onaécount of his pension. The Court cannot attach 
a pension and it cannot by appointing a: Receiver to 
receive the money payable on account of pension do 
indirectly that which the law directly prohibits being 

. done. 
* Lucas v. Harris, L'R. 18 Q. B. D. 127 ; Rajabahadar 
Naidu v. Ohandrappa Aaidu, 4 M. L.J. 13, followed. 
“The money paid on account of the pension to an 
_ insolvent does not vest forthwith, on.such payment 
being made, in tho Court or the Receiver. The pen- 
sioner must be allowed to receive the monoy and also 
allowed an opportunity at his choice of mixing it up 
“and blending it with his other property or of spend- 
ing it for the purposes for which it was granted, 
namely, to maintain and support himself in a manner 
“suitable to his position in life. 

An order made by a Court directing the insolvent to 

pay to the Receiver a portion of the money received 

- by him en 
cannot be. sustained. An ‘insolvent cannot be called 
upon to account for moneys which he was entitled 
by law to spend. , But if there is money or any other 
property now actually in the hands or possession of 

the insolvent, ‘the Receiver may claim to take 
possession of it either suo moto or on the motion of a 
creditor. G 

To carry out effectually the object of a statute, -it 
must be so construed as to defeat all attempte.to do 


‘ or avoid in an indirect or circuitous manner that which - 


it has prohibited or enjoined. 

- Obiter Dictum.—An application by a debtér for 
insolvency should be rejected if the debtor is found 
able to pay hisdebts, - > 


A INDIAN OASES. 


ivil Pro- . . 


account of the pension is bad in. law and | 


i. 
11909 


. Appeals from the order of the District 
Judge, Fyzabad, dated 27th April, 1909. 
Mr. Jagmohan Nath Ohak, for the Appellant. | 
Messrs. O'’Oonnor, M. Nasim, and 9. Wazir 
Husan, for the Respondent. f 
Judgment. 
Sundar Lal, A. J. C.—This and the connect- ` 
ed appeal No. 26 of 1909 raise questions. of 
considerable importance and interest. They 
: arise under the following circumstances:— ` 
Nawab Amir Ali Khan, appellant in one 
of the cases. and respondent in another, ` 
was indebted to ten creditors in, the total 
sum of Rs. 38,185-5-6. The principal, cre- 
ditor, however, is Lala Debi Prasad to` 
. whom a sum of Rs. 26,709-0-5 is said to 
be due. Lala Debi Prasad had obtained ` 
decrees against the Nawab in the Province 
of Agra. In execution of one of these decrees 
- Nawab Amir Ali Khan was arrested at Bara 
: Banki on the 22nd January, 1908. Nawab 
Amir Ali-Khan applied to the . Court to 
be released on bail on undertaking to make 
an “application for adjudication of insolvency 
under the provisions of the Provincial 
Insolvency. Act (IIX of 1907). , He. was 
accordingly released. The.Nawab on the 
19th February, 1908, applied- to the: Dis- 
trict Judge of. Fyzabad to adjudge him an 
insolvent. In his application he set out 
- the debts. due from him and also his assets. 
The last item in the assets is described 
by him'as a wasika of Rs. 1,094 a.month 
which is exempt from attachment under 
clause (g) of section 266 ofthe (old) Code 
of Civil Procedure and also under the 
Pensions Act and the Wasika Act.” On - 
the 4th April, 1908, the Nawab was ad- 
-judged an insolvent. On that date Lala Debi 
Prasad filed a petition drawing the attention 
of the Court to’ the fact that the insolvent 
“was awastka-holder, to the extent of Rs. 1,094 
and that the income from such wasika 
should be part of the properties to which 
the Receiver appointed by the Court on 
that date would be entitled, for the‘ pur- 
pose of dividing it among . the creditors. 
The Court made the following remark. on 
the applications:-— I can -pass no order at 
thia,stage on the application. Itis filed with 
the proceedings.” The Central Nazir was 
appointed Receiver of the insolvent’s pro- 
perty, by the District Judge. On. the 6th 
January, 1909, Lala . Debi Prasad filed 
an application before the District Judge, in 
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which “he alleged that since the date of ad- 
judication the insolvent had realized the sum 
of -Rs. 10,400 being the..money paid by the 
Government to the insolvent on account of the 
wasika allowance. He contended that the said 
. Bum vested, under section 16, sub-section 
(4) of Act ILI of 1907, in the ‘Receiver 
‘and becomes divisible among the creditors 
and should have been forthwith ‘paid by 
the insolvent to the Receiver. 
that the insolvent might be called upon 
to pay the sum of Rs. 10,400 to the Receiver 
or to deposit it in Court. He further 
prayed that. the Receiver be directed to 
realize the said wastka allowance or the 
Court be pleased to pass suvh order as might 
be deemed proper under the circumstances. 
-The learned District Judge directed a notice 
to bo issued to the insolvent to show cause 
why the prayer of the applicant should 
not be.granted. On the L5th January, 1909, 
Lala Debi Prasad filed a supplementary 
application in which he prayed that the 
insolvent be ordered “to account to the Receiver 
for the property which ‘he 
from the date of the order of adjudication 
till now particularly the amount of wasika 
allowance which has been realized by him 
since the aforesaid date.”: He further pray- 
ed that the insolvent might be ordered under 
section 43, sub-section (1) of Act III of 
1907 to realize the. wasika regularly and 
to deposit it in Court retaining such por- 
tion out of it as the Court might deter- 
maintenance of the ~insol- 
vent. The petitioner. also suggested that 
the insolvent might be called upon to exe- 
cute. a power-of-attorney enabling the 
Receiver to draw the wasika allowance 
from the, Government. After hearing both 
parties on several dates the learned Judge 
on the 27th April, 1909, held that so far as 
the claim for the payment of Rs. 
concerned or for an account thereof, no orders 
were necessary as the creditor ought to have 
made his application earlier. He observed;— 
“Tho ereditor has only himself to blame if 
the insolvent has spent all the money he re- 
alized up to date for the wasika. It was 
in his power to take steps he hase now 
taken immediately after the order of ad- 
judication.” With reference to the prayer 


relating to the future income from the: 


wasika the Oourt passed the following or- 
‘der—‘TI direct that for the future-thein- 
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solvent pay into this Court within one 
week after realisation the amount of any 
wasika allowance that he may acquire if 
the future. But under section 40 (2) of 
Act III of 1907 a sum of Rs. 594 per 
mensem will be retained by him out of 
the wasika as a subsistence allowance pend: 
ing further orders.” Both parties have 
appealed against the ‘said order, Lala Debi 
Prasad against so much of the order as 
disallowed his application for an account 
in respect of the sum of Rs. 10,400 and 
Nawab Amir Ali against so much of it as 
directed him to pay to the Court any sum in 
excess of Ra. 594 which he might receive on 
account of the said wasiku allowance. 
Lala Debi Prasad’s appeal is Miscellaneous 
Appeal No. 30 of 1909 and the appeal of 
Nawab Amir Ali Khan is No. 26 of 1909: 
Under section 16 of Act IIT of 1907 the 
Court had already adjudged the Nawab an. 
insolvent. Sub-section 4 of section 16 only 
points out the effect of the said adjudication on 
after-acquired property. The said property 
vests in the Receiver without any further 
order under the said section. It is extremely 
doubtful whether the order under appeal 


- made in this case comes' under section 14: 


of the -Act. Under section 46 of the Act 
an appeal is allowed.as a matter of right 
against all orders passed under certain 
sections specified therein. The section, how- 
ever, also provides for an appeal against 
any other order with the leave of the 
High Court. When these appeals were filed 
the question whether’ an appeal lay as a 
matter of right or not, does not appear 
to have been brought to the notice of the 
Conrt and order for the admission of the 
said appeals was made in the ordinary 
course. When the appeals came on for hear- - 
ing Counsel for both parties, on the difi- 
culty being brought to their notice, ap- 
plied to us to grant leave to appeal under 
section 46 of tho said Act. In view of 
the importance of the questions involved. 
in the appeals, the large sum of money 


at stake, and the fact that the appeals 
were already ready for hearing, we 
gave leave to appeal as required by. 


the said section in ` both the cases and 


‘have heard the apppeals. The case for Nawab 


Amir Ali Khan is that the said allowance 
of Rs. 1,094 is a political pension within 
the purview of section 11 of Act XXIII of 
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1871 and clause (2) of section 60 of Act 
V of 1908 and as such it is exempt from 
attachment at the instance of any creditor 
and that the order made by the Court below 
was contrary to law. The case for the other 
side is that the wasika, as such, while in 
the hands of the Government was no doubt 
not liable to attachment or sequestration at 
the instance of any creditor but when it is 
once paid to the holder thereof, it is money 
which is after-acquired property falling under 
sub-section (4)of section 16 of Act III of 1907. 

Before dealing with the contentions of 
the parties it is necessary in the first place 
to examine the nature of the wasika allow- 
ance in question. His Majesty Ghazi-ud-din 
Hyder Shah the then King of Ondh gave 
the British Crown a loan of one crore of 
rupees in perpetuity, and in consideration 
of the said loan under a treaty entered into 
between , the said sovereign and His Ex- 
cellency . Lord “Amherst, Governor-General 
of India in Council on the 17th August, 
1825, the British Government undertook to 
pay interest on the said loan at the rate of 
5 per cent, per annum, and to devote the 
income to payment of certain annuities 
set forth therein. The treaty itself is to 
be found at page 138 of Aitchison’s Treaties, 
Engagements and Sanads, Vol. 2. 

Under article 3 of the said _ breaty the 
British Government guaranteed “that it will 
pay for ever the monthly sums hereafter 
-mentioned out of the’ interest of the above 
loan to the person set down in the instru- 
ment, in the current coin of the place where 
they may reside without any reduction what- 
ever.” Under article 4 the Hon’ble Company 
undertook “to protect the honour of the 


stipendiaries who were to be “paid out of - 


this fund and to be the protector of their 
possessions.” Among the stipendiaries men- 
tioned in the said treaty was Nawab 
Moatummud-ood-dowla Bahadur whose stip- 
end was fixed at Rs. 20,000. According to 
this treaty “This allowance is to be paid 
in perpetuity to the Nawab and his 
heirs. It willbe paid in perpetuity after 
his demise, agreeably to his Will, to his 
sons, daughters, wives and other dependents. 
If it happens that he makes no Will, in that 
case the allowante 
lawfull heirs, according to. the laws of in- 
heritance in conformity to the tenets of the 
Shias,” ~ 
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Nawab Amir Ali Khan the insolvent is one 
of the heirs of Nawab Moatummnd-ood. 
dowla Bahadur and his share out of the 
said sum of Rs. 20,000 is Rs. 1,094 per 
month. In the case of Bishambhar Nath v. 
Imdad Ali Khan (1) a pension similarly 
guaranteed by the British Government under 
the treaties of 1830 and 1842 between the 
King of Oudh and the British Government 
came before their Lordships of the Privy 
Council for consideration. The question in 
that case was whether the said pension was & 
political pension within the meaning of section 
266 (g) of Act X1V of 1882. Their Lordships 
held that section 266 (g) of Act XIV of 1882 
certainly included all pensions of a political 
nature payable directly by the Government 
of India. They said:— A pension which the 
Government of India has given.a guarantee 
that it will pay by a treaty obligation con- 
tracted with another sovereign power appears 
to their Lordships to be in the strictest sense 
a political pension. The obligation to pay as 
well as actual payment of the pension, 
must, in such ‘circumstances, be ascribed to 
reasons of state policy.” The pension in 
this case is, exactly of the same nature 
though guaranteed by another treaty and I 
have no hesitation in holding that it is a 
political pension within the meaning of sec- 
tion 60 (o) of. Act V of 1908 which in this 
respect is in exactly the same terms as section 
263 (g) of the old Code. 

Before passing on to another question I 
may also note here that under Act XXI of . 
1886 the wasika allowance in question which - 
is guaranteed by the British Government in 
consideration of the loan of 1825 by the then 
Ruler of Oudh is to be deemed a pension 
within the meaning of that term as used in 
sections 4 and 11 of Act XXIII of 1871. 
Indeed the point has not been seriously con- 
tested by either side and it is, therefore, not 
necessary to discuss it any further. 

The question next for consideration is 
whether this allowance is or is not one of 
those items of property which vest in the 
Receiver under section 16 of the Provincial 
Insolvency Act and whether the Court has 
power to direct payment of money received 
by the insolvent on account of the said .pen- 
sion to the Receiver as directed by it in 
this case. The law of insolvency: now - in. 


force so far as the muffastl is gansa is 
(1) 18 O, 216; 17 I. A. 181, 
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‘to be found in Act III of 1907. Under sec- 
tion 11 of the said Acta ‘petition present- 
ed by the debtor for adjudication of in- 
solvency must set out -the amount and 
particulars of all the insolvent’s property. 
It must contain “a declaration of his will- 
ingness to place at the disposal of the Court 
all such property save in so far as it in- 
cludes such particulars (not being his books 
of account) as are exempted by the Code 
of Civil Procedure or by any other enact- 
ment for the time being in force from 

‘liability to attachment and sale in execu- 
tion of a. decree.” Under section 16 (a) 
when the Court has made an order of ad- 
judication “the whole of the property of the 
insolvent, save in so far as it includes 
such particulars (not being his books of 
account) as are exempted by the Ccde of 
Civil Procedure or by any other enactment 
for the time being in force ‘from liability to 
attachment and sale in execution of a decree, 
shall vest in the Court orina Receiver as 
hereinafter provided ànd shall become divisible 
among the creditors.’ Under sub-section 
(4) of the said section “all such property 
as may be acquired by or devolve on the 
insolvent after the date of an: order of 
adjudication and before his discharge shall 
forthwith vest in the Court or Receiver 
atid become divisible among the creditors in 
accordance with the ‘provisions of sub- 
section (2), clause (a).” Now it is clear 
that under sub-section (2) (a) all proper- 
ties exempted from Liability to attachment 
and sale' under the Code of Civil Procedure 
or under any other law for the time being 
in force do not vest in the Receiver. I may 
also note here the provisions of section 11 
of Act XXITI of 1871 under which “no 
pengion granted or continued by Govern- 
ment on political consideration...... and no 
money due or to become due on account of 
auy such pension or allowance shall be liable 

-to seizure, attachment or sequestration by pro- 
cess of any Court in British India, at the ` in- 
stance of a creditor, for any demand against 
the ‘pensioner, or in satisfaction of a decree 
or order of any such Court.” Under section 
12 of the same Act “ all assignments, agree- 
ments, orders, sales and securities of every kind 
made by the person entitled to pension...... 
mentioned in section 11, in respect of any 
money not payable at or before thé making 
thereof, on account of any such pension... .. or 
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for giving or assigning any future interest 
therein, are null and void.” There can be ne 
doubt, therefore, that the Receiver under sub- 
secton (2) (a) of section 16 of Act III of 
1907 was not entitled to the pension’ 
‘aforesaid. Neither he nor the creditors of 
the insolvent had any right to claim it. 
But it is argued that on the payment of 
the amount of the pension to the pensioner, 
~its character as such ceases forthwith. It 
is no longer entitled tothe protection which 
section 60 (g) of the Code of Civil Procedure 
or sections 11 and 12 of Act XXIII of 1871 
clothe it with. It is money which like any 
other property is liabe to attachment ab 
the instance of the creditor. Such money 
is property acquired by the insolvent after 
adjudication of insolvency which vests in 
the Receiver under sub-section (4) of section 
16 of Act III of 1907. The Court may 
under section -40 allow „thë. insolvent to 
retain a part of it for his’ support but if 
the Court makes no such order the entire 
amount of money vests in the Receiver and 
is divisible among the creditors of the 
insolvent. - a. 

“The provisions of the Provincial Insolvency 
Act have been largely derived. from the 
Insolvency Act in force in the Presidency 
towns (11 and. 12 Vict., C. 21) and from 
the English Bankruptcy Act (46 and 47 
Vict., C. 52). Under section 7 of 11 and 
12 Vict., C. 21 all property of the insolvent, 
vests in the official assignee except wearing 
apparel, bedding, and other such necessaries 
of petitioner and his family, and working 
tools and implements of petitioner and his 
family not exceeding in the whole Rs. 300 
for each petitioner with his family. Under 
section 27 of the said Act if the insolvent 
“hold any public office appointment, or 
benefice Civil or Military or ecclesiastical, 
not saleable, or shall bo in any situation 
or employment whatsoever in respect of 
which he shall receive any salary or 
emolument, or shall be ‘in the receipt of 
any pension, then it shall be lawful for 
the said Court to order the said insolvent to 
pay such proportion of his receipts therefrom 
to his assignee as thesaid Court shall think 
right.” Turning now to the Bankruptcy Actin 
“force in England, I find an equally wide defini- 
tion and description of the, property which 
vests in the Receiver. 
Statute points out what properties do not 


Section 44 of the said ` 
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vest in the Receiver. They are property 
held by the bankrupt on trust for any 
other person and the tools, if any, of his 
trade and the necessary wearing apparel 
and bedding of ‘himself, his wife and 
childern to a value not exceeding £ 20 in 
the whole. The property which vests in: 
the Receiver is to comprise “all such 
property as may belong to or be vested 
in the bankrupt at the commencement of 
“the bankruptcy or may be acquired by him 
or devolve on him before discharge.” Sec- 
tion 53 of the same Act provides that 
“ where a bankrupt is an officer of the Army 
or Navy, or an officer or clerk or otherwise 
employed or engaged in the Civil Service 
of the Crown, the Court may with the 
consent of the chief officer of the department 
direct so much of bankrupt’s pay or salary | 
‘as the Court considers proper to be paid 
to the trustee in bankruptcy for distribution 
among the creditors.” Sub-section 2 of the 
same section provides “where a bankrupt is 
in the receipt of a salary or income other 
than aforesaid, or is entitled to any half 
pension, or to any compensation granted by 
the Treasury, the Court on the application 
_of the trustee, shall from time to time 
make such order as it thinks just for the 
payment of the salary, income, half-pay, 
pension or compensation or of any part 
thereof, to the trustee to be applied by 
him in such manner as the Court may 
direct.” The législature had the provisions 
of both these Statutes before it when it 
enacted Act III of 1907. The provisions 
in both the Statutes describing the property 
which vests in the official Receiver or the © 
trustee in bankruptcy are couched in very 
comprehensive language. Nothing is ex- 
empted except wearing apparel. and tools 
&c., of the value of Rs. 300 under one 
Statute and of £20 in the other Statute. 
Under the Provincial Insolvency Act all 
items of property exempted from attachment 
under section. 60 of the Code of Civil 
Procedure, 1908, or under any other law 
for the time being in force, no matter what 
their value may be, do not vest in the 
Receiver. The property which vests in 
the Receiver under the Provincial Insolvency 
Act of 1907 is limited when compared with: 
that which vests in him under the two 
English Statutesreferred to above. Section 
27 of the Statute in force in the Presidency 
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towns fand section 53 of the English 
Bankruptey Act give the Court authority 
to direct the insolvent to pay the salary 
or pension or any other income of his or 
such portion thereof as the Court may think 
fit to the official assignee or trustee for 
payment to the creditors. These provisions 
have been; I must take it, intentionally 
omitted from the provisions of the Provincial 
Insolvency Act. 

‘I now proceed to examine the provisions 
of the Presidency Towns Insolvency Act 
(III of 1909) which was passed on- the 
12th March, 1909. Section 52 of the said 


Act describes the property of the insolvent ' 


which vest in the assignee for’ division 
among the creditors.‘ The description is 
as wide and comprehensive as in the two 
English Statutes referred to above by me. 
Only property held in trust, tools of trade 
and wearing apparel &é., of the value not 
exceeding Rs. 300 are exempted. Coming to 
section 60 of that Act, [find it enacted 
that ‘‘where an insolvent is an officer of 
the Army or Navy or of His Majesty’s Royal 
Marine Service, or an officer or clerk or 
otherwise employed or engaged in the Civil 
Service of the Crown, the official assignee 
shall receive for distribution among thé 
creditors so much of the insolvent’s pay or 


‘salary liable to attachment in execution of 


a decree as the Court may direct.” Again it 
enacts :—" Where an insolvent ‘is “in the 
receipt of a salary or income other than 
as aforesaid the Court may at .any time 
after adjudication and from time to- time 
make such order as it thinks just for the 
payment to the official assignee, for dis- 
tribution among the creditors of so much 
of such salary or income as may be liable. 
to attachment in execution of a decree or 
of any other portion thereof.” The-section 
clearly shows that so much of the salary 
or pension of the insolvent as is exempt 
from attachment undor section 60 of the 
Code of Civil Procedure, 1908, or under 
any other law for the time being in force 
is not available to the official assignee for 
payment to the creditors. The Court can 
make an order in respect of so much only 
of the pay, pension or allowance as is _ 
liable to attachment under the provisions 
of the Code of Civil Procedure. I thus 
find that in the--enactment so recently 
promulgated for the Presidency towns, 
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there is no authority given by which the 
official assignee or Receiver” can claim 
payment of a pension or other allowance, 
that in the Provincial Insolvency Act there 
are no provisions corresponding to section 
27 of 11 and 12 Vict., C. 2L and section 
53 of the English Bankruptcy Act of 
1883, and not even the much more limited 
provisions:on the same subject enacted 
in Act IIE of 1909. The onus, therefore, 
lies very heavily on the creditor to show 
that an order such as the one appealed 
against can be made under the provisions 
of the Provincial Insolvency Act of 1907. 

* I will now proceed to consider the various 
` provisions of that Act, under .which it is 
argued that such order can be made. It is 
argued in the first place that the entire 
after-acquired property of the insolvent vests 
in the Receiver under sub-section (4) of 
section 16 of Act III of 1907, without any 
exception whatever. The words which save 
the property specified in section 60 of 
Act V of 1908 from vesting in the Receiver 
under sub-section (2) of that section are not 
repeated in sub-section (4), and the scope of 
the latter sub-section is, therefore, much larger. 
It is as well to consider what the result of 
giving effect to this contention would be. 
Ifa person adjudged insolvent was a 
public servant drawing a salary of, say, 
Rs. 100 per mensem on the day of his 
adjudication as insolvent, his salary to the 
extent of a moiety would not vest in the 
Receiver. If a few days after his adjadica- 
tion he retired on pensison, the whole of 
his pension would vest in the Receiver, if 
this contention was sound. If on the 
other hand he had retired from service on 
pension before such ‘adjudication his pension 
would not vest in the Receiver. If an 
agriculturist own a pair ‘of bullocks for 
‘agricultural purposes on the day of his 
adjudication as insolvent, they remain his, 
and do not vest inthe Receiver. If - they 
die subsequently- and he has to purchase a 
new pair forthe same purpose, they will 
vest at oncein the Receiver. This could 
not have been the intention of the 
Legislature, as is obvious if one reads this 
sub-section a little further on. The property 
Bo vested is to “become divisible among 
the creditors in accordance with the provisions 
of - sub-section (2), clause (u).” |The sab- 
section referred to enacts that the particulars 


INDIAN CASES. 


. (2) (a) of section 16 of the 


151 


exempt from liability for attachment under 
the Code of Civil Procedure and certain 
other Acts shall not be go divisible. Reading 
the two snb-sections together it is clear 
that under “both of them -the same class 
of property vests in the Court or the 
Receiver for division among: the creditors. 
There can be no reason whatever for 
vesting .in the Receiver property which was 
not divisible among the créditora under 
sub-section (2) (a) of section 16 of the Act. 
This contention, therefore, has no force. 

It is “again contended that the exemption- 
from liability to attachment and sequestra- 
tion under section 60 of Act V of 1908 
and under section 11 of Ack XXIII of 1871 
extends to a pension only so long as it is 
in the hands of the Gorernment. Onee 
the amount of pension in money is'handed | 
over to the recipient of the pension, it 
ceases. to be so protected. It is money which 
like other property is available for attach- 
ment and if available for attachment under 
the provisions of the Code of Civil Procedure, 
it is property which would vest in the 
Court under sub-section (4) of ‘section 16 
of Act III of 1907 (as also, if the contention 
is well founded, under ‘sub-section (2) (a) 
of the same section). Let me again examine 
a little more closely some of the results of 
giving effect to this contention. An insolvent 
on theday of his adjudication draws a 
pension of Rs. 100 per mensem from the 
Government. For obvious reasons of state 
the law saves the pension from attachment 
and, therefore, from vesting in the Receiver. 
Bat the moment the amount of the pension 
in coin is handed over to the recipient of 
the pension such in, on the contention, 
vests at once in the Receiver as money 
and is liable to attachment ‘and sequestration. 
What the law so carefully protects from 
being intercepted at the instance of the 
creditors is on this contention left utterly 
-without any protection, the moment it 
reaches. the hands of the- recipient of the 
pension who must hand-over the coin as 
after-acquired property to the Court orthe 
Receiver. If such was the intention of the 
Legislature it-.might as well have vested 
the pension in the Receiver under sub-section 
: Act at once; 
Before discussing the question it is as well 
to consider, in the first place, . the extent 
to which the Statute law expressly extends | 
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its protection. The explanation attached 
to section-60 of Act V of 1908, referring 
to clause (g) (which refers to this pension 
and certain other clauses of that section) 
enacts that the particulars mentioned in that 
clause “are- exempt,from attachment or 
sale whether beforeor after they are actually 
payable.” Section 11 of Act XXIII of 1871 
protects from attachment, seizure or se- 
questration a pension or “money due or to be- 
come due on account of any such pension.” 
There is no specific provision in Statute law 
extending the protection to money paid 


for pension after it has actually been paid.’ 


It is, therefore, necessary to consider how 
the matter stands in case law. There 
are uot many cases bearing upon the 
question. The earliest case I can find is a 


reference Referred Case No. 33 of 1870 
(2), decided by Scotland, ©. J. and 
Holloway, J. In which the question was 


whether arrears''of Yeomtah pension due to 
the estate of >a deceased Yeonitah are 
subject to ‘attachment and sequestration in 
satisfaction of a decree of Court. Their 
Lordships answered the question in the 


negative. 
They observed :— “Tt is by no means 
necessary to decide that the fund is 


indelibly impressed with , the privilege 80 
that after its descent to one not a pensioner, 
it would in his hand be exempt from 
the payment of debts th which it would 
otherwise be liable. That it cannot be taken 
as assets of the deceased pensioner is the 
only point here decided.” 

In the case of Vala Thamburatt: v. 
Anujant Kunhunni (8), on the death of a 
pensioner a sum Of money on account of 
his pension was in the hands of Govern- 
ment. A question arose whether after the 
death of the pensioner the money, was at- 
tachable at the instance of a creditor of 
the pensioner. The Subordinate Judge in 
that case held that the provisions of ‘section 
266 (g) of Act XIV of 1882 apply only 
to money which can be strictly called pension. 
He then referred to the case Referred Oase 
No. 38 of 1870 (2), and held that the money 
was not indelibly impressed with the privileges, 
contemplated by Act XXIII of 1871 after 
its descent to an , heir. The Madras High 
Court in appeal held that the character 


(2) 5 M. H. O. R. 871. 
(8) 26 M. 69. 
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of “the fund remains unchanged so long as 
it remains unpaid “in the hands of the 
Government irrespective of whether the 
intended beneficiary is alive or dead.” 

In Orow v. Price (4) the pension of a 
retired Deputy Commissary in the Army 
had been received by the trustee in Bank- 
ruptey under the orders of the Court of 
Bankruptcy. On the annulment of the 
bankruptcy a sum of £ 119 was left in 
the hands of the trustee. The question in 
the case was whether. this sum of money 
had ceased to be pension and was money 
which could be taken in equitable execution. 
Lord Esher, Master of the Rolls, thus 
observed on this point at page 433 :— 

“It is money which came from the 
Crown as pension and which was on: its 
way to the defendant to be received by 
him as pension; but the Court of Bankruptcy 


intercepted it on,its way to the officer; it 
was not paid to him, nor to any agent of 
his, nor with his consent to any body. 


The order of the Bankruptcy Court prevented 
it being paid to the officer, and stopped 
it against his Will; but it was stopped for 
a particular and limited purpose, that of 
paying the creditors in the bankruptcy. On 
the annulment of the bankruptcy the 
limited purpose came to an end; the money 
could be applied to that purpose no longer. 
Therefore, when the order by which the 
money. was intercepted came to an end it 
seems that the balance remained in the 
hands of the bankruptcy Court as pension 
which had been intercepted on its way to. 
the officer. The pension has not been paid 
to him and so long as that is the case it 
cannot be accepted or taken in execution.” 

Lord Justice Bowen was also of opinion 
that “it continued to be pension which 
he (7. e. the pensioner) had no power to 
assign and which could not, therefore, be taken 
in execution.” 

Lord “Justice Fry concurred in that 
opinion. He observed :— 

“This money remained pension of which 
one may use the expression that it had 
not been ‘reduced in the possession’. It 
different if the officer had 
receivéd it and had paid it in to his 
bankers, or had bought furniture-with it.” 

In the case of Ganpatlal Anupram v. 


Sampatram Ohelabhat (b), the question was, 


(DL. R. 22 Q. B. D. 429. (6) 10 Bom. H. O. R. 400 
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whether moneys on 
allowance- received. by a 
were protected from the provisions of Act 
XI of 1843, section 18. West and Nanabhai 
Haridas; JJ. held as follows:— 


account of walon 


“Tn one sense, no doubt, it is protected. 
The salary could not be attached by the plain- 
tiff any more than by other creditors in the 
hands of the Collector or other disbursing 
officer, who would ordinarily pay it to Sampat- 
ram (the judgment-debtor in that case). 
But once in his hands, it is deprived of any 
special protection. It blends with the other 
moneys and becomes indistinguishable. 
the plaintiffs seek, indeed, is not a portion 
of Sampatram’s salary, as salary, but a 
sum of money, called by any name whatever, 
each year, bearing a certain proportion to 
Samptram’s emoluments for that year. His 
personal obligaiton to pay this money i8 
not extinguished by his being a watondar 
though the waton cannot be attached; * 
* # ” - : 


The language of section. 60 of Act V of 
1908 and of sectson 11 of Act XXIII of 1871, 
and the cases which have till now been decid- 
ed show that once the money is paid, to the 
pensionerand is allowed to blend .with his 
other property, it no longer retains its cha- 
racter as pension and it is subject to all in- 
cidents to which his property with which it is 
blended is subject. There can be no doubt 
. that once the money due on account of a pen- 
sion is paid to the pensioner and allowed to 
blend with his other property, it is liable 
to attachment at the instance of a creditor 
ofthe pensioner. Does the money when so 
received by the insolvent vest at once in 


the Receiver under sub-section (4) of section ` 


16 of Act IIT of 1907? The question arises 
in the appeal of Lala Debi Prasad and it 
will be considered by me when dealing with 
that appeal. The learned Judge has, how- 


ever, made an order directing the insolvent- 


to pay over to the Receiver any sum in excess 
of Rs. 594 a month, which he may receive on 
account of the pension infuture. The validity 
of-this order isin questionin this appeal. I 
have already shown that the pension, as such, 
is not liable to attachment. It does not vest 
in the Receiver: Thepropriety of appointing 
a Receiver to collect the pension or salary 
due to a judgment-debtor in execution of decree 
has- been considered in several cases. In 
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Incas v. Harris (6), a Receiver had beer 
appointed to collect the moneys payable on 
account of a pension to the jadgment-debtor. 
The case went up to the Court in appeal 
and it was held that the order was bad in 
law. Lord Justice Lindley: in delivering 
judgment i in that case said (at page 136) :— 


“It appears to me, therefore, both on prin- 
ciple and on authority. that the pensions of 
these defendants, being made inalienable by 
Statute, are not liable to be taken in execution 
either through anorder for a Receiver or 
inany other way. The Court was asked to 
appoint a Receiver óf the sums which became 
due and payable in October last. But that 
would not be right, for they would have been 
paid to the defendants in the ordinary course 
before now if it had not been, for the order 
under appeal, which order ought never to 
have been. made. The pensions being 
inalienable by Statute the Court ought 
not to restrain the defendants from receiving 
them, and thereby do indirectly what-the 
Statute prohibits it from doing. directly.” 


Lord Justice Lopes took thesame view. At 
page 137 he observed:— 


“ Tt is beyond dispute that the object of the 
Legislature was to secure for officers who 
had served their country a -provision which 
would keep them from want andowounld enable 
them to retain a respectable social position. 
Ido not see how this object could be effected 
unless those pensions were made absolutely 
inalienable, preventing not only the person 
himself assigning his interest in the pension, 
but also preventing the pension being seized 
or.attached under & garnishee order, or by an 
execution or other process of law. Unless pro- 
tection is given to this extent the object which 
the Legislature had in view is frustrated and a 
strange anomaly would exist.” 

In Rajabadar Naidu v. Ohandrappa 
Naidu (7) the creditors of the judgment- 
debtors applied for the -attachment of 
their debtor’s right to recoverfuture melveram 
rents and appointment of a Receiver to collect 
them and apply them in satisfaction of the 
decretal debts. The judgment-debtors object- 
ed to the application on the grounds that the 
shrotriem being inalienable and unfranchised 


_ the right to the melveram could not be attached 


under sections 4 and 11 of the. Pensions Act, 


(6) L. È. 18 Q- B. D. 127. 
(7) 4 M. L. J. 13. os as 
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The application in so far as it related to 
the: attachment of the ‘melveram produce 
which had already accrued dne was not con- 
tested, but the High Court set aside the 
order of the Court below in so far asit relat- 
‘ed to melveram produce which had not accru- 
ed due at the date of the application for 
attachment and for appointmentof a Receiver. 

It is clear from these authorities that a 
Receiver cannot be appointed in execution of 
a decree to receive the money due toa judg- 
ment-debtor on account of his pension. The 
Court cannot attach a pension and it cannot 
by appointing a Receiver to receive the money 
payable on account ‘of pension do indirectly 
that which the law directly prohibits being 
done. If a judgment-creditor applies for 
the appointment of a Receiver for collecting 
the money. due for.a pension, the Court must 
reject such application. ` 

Under section 16 of Act 111 of 1907, on 
-tho making of an order of adjadication, the 
-whole of the property of the insolvent, save 
in so far as it includes such particulars as 
are exempted by the Code of, Civil Procedure 
or by any other enactment for the time being 
in force from liability to attachment and 
sale in execution of a decree, vests in the 
Court or in the Receiver appointed by it.. A 
pension, therefoire, does not vestin the Court 
cor the Receiver, nor does the money paid 
on account of- stich pension to the debtor vest 
forthwith in the Court or the Receiver in 
-the sense of -tho debtor being bound to pay 
it into the Courtor to the Receiver for the 
-purpose of distribution among the creditors 
of the insolvent. To hold so’ would be to 
defeat the object of the -Pensions Act, 1871, 
-and the provisions of section 60 (g) of the 
Code of Civil Procedure. “To carry ont 
effectually the object of a statute it must be 
so construed as to defeat all attempts to do, 
or avoid in an indirect manner or circuitous 
manner that which it has prohibited or 
“enjoined.” Neither under section 16, sub- 
‘section-(2) nor under sub-section (4) of the 
“said section 'the'money ‘paid: on account of 
the pension to: an insolvent vests forthwith, 
-on'such ‘payment: being made, in the Court 
or the Receiver. A pension like this is 
‘granted ‘by the Crown to enable the reci- 


-pient to maintain and ‘support himself, in a, 


manner suitable to his position in life. The 
pensioner must be allowed, to receive the 
money and also allowed an opportunity at 
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his choice (1) of mixing it up and blending 

it with his other property (in which case 

the property with which it is blended may be 

attached by_his creditors) or (2) of spending 

it for the purposes for which it was granted 

to him. Any money inthe hands of, or to the 

credit of a person at any time is prima facie 

in thesame position as any other property 

belonging to him for the purpose of attach- 

ment and sequestration. If he does not or 

is unable to spend it before the creditor takes 

out the attachment and seizes or attaches it,” 
such attachment or seizure will ordinarily 
hold good. Itis unncessary inthis case to 

discuss what opportunity should be allowed 

to the debtor to blend it with his other 
property, or to spend it as aforesaid, nor is it 

necessary for me to consider when and ,under 

what circumstances money received on account 

of the pensionin the hands of the insolvent 
can be attached. The question does not arise 
in this case. The answer will probably 
depend upon the circumstancas of each case. 

It is. however, clear that the order made by 
the Court below directing the insolvent every 
month to deliver to the Receiver a portion of 
the money received by him on account of the 
pension is bad in law and cannot be sustain- 
ed. I would, therefore, allow the appeal of 
the insolvent and set aside so much of the order 
of the Court below as directs the insolvent to 
pay to the Receiver the money received by 
him in excess of Rg: 594 per mensem on account 
of his pension, but, under the circumstances 
of the case, without costs. 

As to the cross appeal of the creditor, I have 
already held that the debtor must be allowed 
an opportunity of receiving the money and 
at his choice blending it with his other pro- 
perty or spending it for the purposes for which 
the pension was granted. The pension did 
not devolve on him, nor was it acquired by 
him snbseqrently to his adjudication of in- 
solvency. The pension itself does not, there- 
fore, come under sub-section (4) of section 16 
of Act ITI. of 1907. “The money received by 
him has according to the insolvent already 
been spent for the purpose for which the pen- 
sion was granted. He cannot be called upon 
to account for moneys which he was entitl- 
ed by law to spend. If there is money or 
any other property now in the hands or posses- 
sion of the insolvent, the Receiver may claim 
to take possession of it either suo moto or on 
the motion of a creditor. But it must be 


. over his 
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money or property now in actual existence 
and in the possession of the insolvent which 
can be ,pointed out and seized. He cannot 
be called upon to account for what he has 
already spent or consumed. The order of’ 
the Court below declining to call upon the 
insolvent to account for Rs. 10,400 received 
by him on.account of this pension was, there- 
fore, correct. I would, therefore, dismiss 
Debi Prasad’s appeal, but, under the circum- 
stances of the case without costs. 


It has been urged that the effect of this 
order would be to leave the insolvent in 
the enjoyment of an income of Rs. 1,094 
per month or Rs. 18,128 per annum when 
three years’ income would have been suffi- 
cient to pay up all his debts in fall. 
This is a matter which. ought to have 
been taken into consideration when the 
application for adjudication as. insolvent 
came up for hearing. Under section 11 (1) 
(a) the -application for insolvency must 
contain particulars showing that the debtor- 
is unable to pay his debts. On the day 
fixed for the hearing under section 14 (1) 
of the Aot the Court is to require proof that 
the debtor.is entitled to present his petition. If 
the Court is satisfied that the debtor is unable 
to prove his right to present the application - 


by reason of his being able to pay his debts, - 


it may réject his application. , The Court may 
also under certain circumstances annul the 
adjudication under section 42 of the 
Act and may refuse. to grant a ‘discharge, 
under section 44 of the Act. The order 
adjudicating the Nawab an insolvent has, 
however, not been appealed against and 
is still inforce. All that has now been left 
for us to decide, therefore, is whether the 
order of the Court below appealed against 
was correct in law. The hardship, if any, 
is due to the appellant submitting to the 
order adjudicating the-Nawab an insolvent. 


. Piggott, A, J, C.—TI concur in the conclusions 
arrived at by my learned colleague. Under 
the circumstances of the oase I think it very 
doubtful ‘whether Nawab Amir Ali Khan 
should have been permitted to avail himself. 
of the provisions of the Provincial Insolvency 
Act so as to secare immunity from arrest, 
while at the game time retaining fall control 
“wasika” allowance. This point, 
however, was not in issue before’ us, and, 
cannot be decidéd on the present appeals. 
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I am satisfied that there is nothing in tho 
Provincial Insolvency Act “CIIL: of 1907) 
which empowers the District “Judge'to pass, 
an order virtually effecting the attachmeétit 
of a °“ Wasika” allowance before it has reach- 
ed the hands of the payee. The intention of 
the law is that the money, due under 
such pensions, should be handed over to the 
payee in such a mannér as to give him 
liberty of disposal in respect of the same, 
nor can he be called upon to acconnt for 
its expenditure. This does not mean that 
the pension-holder is absolved from his moral 
obligation-as an honest man and good citi- 
yen to satisfy to the best of his power the 
just claims of his creditors, or ven from 
his legal liability in respect of such remedies 


as- his creditors may be in a, position to 


enforce. He cannot draw his pension- money, 
and then proceed, as it were, :to flaunt it 
in the faces of his creditors as something 
sacred which they are not permitted to 
touch. If he converts the monéy into tangi- 
ble property, whether movable or im- 


‘movable, which his ‘creditors ` can get ‘hold 


of, there can be no doubt whatever that 
they would be entitled to obtain attach- 
ment of the same by process of Court; and 
it seems' quite clear to me that they would 
hare equal rights in respect of the money jt- 
self if the debtor were to deposit -it ina 
‘place “where ~ the 
creditors could get at it. If it be object- 
ed tiat, on these principles, the |. debtor 
is driven to enjoy his pension toa certain 
extent in a furtive -and underhand fashion, 
I think the answer is that it'is not sur- 
prising that some element of this sort. 
should enter into the conduct of s «man 
who is seeking to evade his. obligations: 
Moreover, as" regards the broad equities, 
of the case, I think my learned. colleagne 
goes to the root of the matter: when he 
speaks of the law ‘as granting the debtor 
the option of spending his. allowance, « ‘for 
the purposes for which, the. pension , was 
granted.” The protection- granted .by -the 
law to pensions and’ allowances like the 
present is based ultimately on the presump- 
tion that the pension- -holder requires * the 
whole*of the money for’ immediate and. ute 
If he is im fact in ‘a 
position to bank ‘the money, ` or ‘to convert 
it “into- such property as his creditors are 
likely to be able to get attached, this shows 
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either that he is possessed of other resource” 


or-that his pension is in excess of his-needs. 
I concur- in the orders proposed by. my 

learned colleague in respect of both the 

appeals in question. 

Appeal No. 80 dismissed. 

. Appeal. No. 26 allowed. 
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8048 having right o° pre-emptim, whee should ba suet 
—Oxdh Laws “Ach XVII of 1876), s3. 10, LI, 13— 
“Foreclosing a mortg 146,” meaning af. 

“Asmortgagee; desirous, of using the provisions of 


_seotions 10 and 11’ of the Oudh Laws Act in order to 


safe- guard himeelf against a future snit for pre-emption 
must issue the notice reforred to in section 10 either 
at the time when he files' his suit for foreclosure, or 
with .such reasonable promptitude thereafter that. 
the. three months” grace allowed under section 13 
may expire beforeythe deoree absolute is passed. When 


_ such decree’ absolhte has‘once been passed without 


the person posséasing the right òf pre-emption having 
been allowed the: option! given them by section 12, 
there has been a completed transfer in violation of the 
said right of pre-emption ‘and a right to sue has 
accrued in favour of persons possessing such~ rights 
with’ effect from the date of the passing of the decree 
absolute. The issue of a notico after the said date is 
not valid under section 10 and can have no legal effect 
on the period of limitation within which the pre- 
emptora are entitled to assert their rights by way of 
suit. 

Arjun, Singh v. Pandit Iqbgl Narita, 10 O. C. 874, 
referred to. 

The oxpression “ foreclosing a mortgage,” in section 
10 of the Oudh Laws Act, refers to any such action on: 
the pärt of the mortgagee as has the logal effect of- 
definitely putting the mortgagor to the option of either 
paying the mortgage. debt within a specified dite or 
suffering his right of redemption to be extinguished, 
Batul Begani v. : Mansur Ali Khan, 24 A. 17 at p. 22; 
28 I. A. 248; Reoti Ram v. Lachhm m Prasad, 10 0. C. 
179, ‘referred bow * 
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Judgment.—In this case. the de-- 
fendant-respondent Janki Prasad was mort- 
gagee of a share of 3 annas known by ‘the 


` names of Girdhari and Sital in patti Bhima 


Singh in thok Dulam in village Muzafar- 
pur Sarra. He brought a suit for foreclosure’ 
and: obtained a decree absolute on July 13th; 
1907. He then proceeded :to apply to’ thé- 
Court: of the Subordinate Judge on the- 
20th August, 1907, to issue a notice, under 
section 10 of the Ondh -Laws Act (XVIIL 
of 1876), to Ram Sahae (plaintiff-appellant) 
and three other. persons whom he admitted 
to have rights of pre-emption in respect óf 
the said 3 annas share. Putting on` onè 
side certain matters which are not now in 
dispute before us, it seems sufficient to say 
that Ram Sahae did not make any,tender 
in favour of the mortgagee as required ` by 
section 12 of Act XVII of 1876 but pro- 
ceeded instead to file the present suit. The 
case for -the-two parties, as laid before uš- 
in the. course of argument, raises one single 
issue. - On the side of the plaintiff- appellant: 
it is admitted ‘that he is not entitled to- 
sue. for preemption ‘on any other ground: 
except. that laid down i in clause (a) of section 
13 aforesaid, namely “that no dae notice: 
was given asrequired by section 10.” ‘On? 
behalf of the defendant-respondent it is-not - 
deńied that..the plaintiff Ram Sahas is a’ 
person possessing a right of pre- -emption’ 
in respect of. the: share in question under 
the provisions of’ section 9 of Act XVIII: 
of 1876. It is pleaded that the present sait 
is ‘barred by the fact that ‘notice, as re- 
quired by section 10 of the Act in question 
was duly served! on‘ the: plaintiff on Sep-' 
tember 2nd, 1907, and that no tender was' 
made to the mortgagee within ‘the ‘pres- 
cribed period of three months: To. this 
again the plaintiff's rejoinder -is that a ńo-` 
tice, issued after the decree absolute had 
been passed, is no valid notico within thei 
meaning of section 10 of the ‘Act; ‘but’ 
is, on the -contrary, 8 mere nullity. : 

Now it is'quite clear .that in the: cage’ 
of an ordinary: sale. the’ vendor must isune 
the notice referred to in section. 10 afore- 
said , before any -sale has ‘actually - taken: 
place. -After the transfer has ‘been cóm- 
pleted any person, whose—right of pre- 
emption has been violated by. ‘such sale, 
acquires .a right of suit. It is- contended- 
on behalf of the appellant that the. samé 
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analo applies to a ‘suit for- foreclosure. 
That Yo to say when once the transfer in 
favour of the mortgagee has become com- 
pleted by reason of the passing of a:decree 
absolute for foreclosure, any person whosé 
pre-emptive rights have thereby been vio- 
lated, acquires at once a right to gue for 
pre-emption at any time within the pres- 
cribed period .of limitation. The mortgagee 
cannot nullify that right of suit or reduce 
the prescribed period for limitation by caus- 
ing a notice to issue under the provisions 
of section 10, the said section being limit- 
ed alike as regards sales and foreclosures 
to proceedings prior to the completion of 
the. transfer. The words of section 10 of 
Act XVIII of 1876 on which ‘this case 
turns areas follows:— When any) person 
proposes to sell any property or when he 
forecloses a mortgage upon any property, 
in “respect of which any persons have a 
right. .of pre-emption, he shall give no- 
tice to the persons concerned of the ‘price 
at which he is willing to. sell such property, 
or of the amount due in’ respect:‘of such 
mortgage, as the case may be.” In considering 
the. meaning of these words we have to 
remember that they appear in an Act prior 
in date to the passing of the Transfer of 
Property Act (LV of 1882). The procedure 
in foreclosure cases, at the time when the 
Ondh Laws Act (XVIII of 1876) was passed, 
was governed by section’ 8 of Bengal 
Regulation XVII of 1806. This provides that 
when the holder of a deed of mortgage and 
conditional sale is desirous of foreclosing the 
same he must cause a notice to issue to the 
mortgagor, informing him that if he does 
not redeem the property within one year from 
the date of the said notification the mortgage 
will be finally foreclosed and the conditional 
sale will become conclusive.’ In the event of 
the mortgagor's failure to redeem within’ the 
prescribed period of one year, the sale be- 
came conclusive, that is to say the proprietary 
title finally passed from the mortgagor to the 
mortgageeand the former’sright to redeem was 
extinguished without any further order or 
decree of Court. The question’ before us 
really is whether the framers of the Qudh 
Laws Act.used the expression “when he fore- 
closes a mortgage” in the’strict legal sense 
of the word “foreclosure” or ina sense 
somewhat looser and “more popular. + Strictly 
speaking the word ‘fereclosure,’ if it is to 
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be given its full legal ‘significance, impliés 
the complete process by ‘which the mort- 
gagor’s right to redeem is extinguished and 
the proprietary title to the land-in suit 
passes from the original owner ‘to the trans- 
feree. It seems to us, however, that the 
expression “foreclosing a mortgage ” is somé- 


_ times uged in a looser sense as referring to 


any such action on the part of the mort- 
gagee as has the legal effect'of definitely 
putting the mortgagor to the option 
of either paying the mortgage-debt within 
a specified date or suffering his right of 
redemption to be extinguished. As a mere 
instance of such use of the word we may 
refer to Batul Begam v.-Mansur Ali Khan (1), 
where their Lordships of the Privy Council 
nused:the expression: - “The mortgagee hav- 
ing also died his heir foreclosed (by 
proceedings taken under Regulation XVII of 
1806), and the money: was: not paid within 
the year of grace, which expired on’ Janu- 
ary 20th, 1881.” Here: the ‘word. “fore- 
closed” obviously refers to the issue of the 
formal notice on the mortgagor prescribed by- 
section 8 of the Regulation in question, be- 
ing spoken of as something which had taken 
place before the prescribed year, of grace be- 
gan torun. The conclusion we have come to, 
after carefully considering ‘the' arguments on 
both sides, is that the.words “or when he 
forecloses a mortgage” if section 10 of the 
Oudh Laws Aot (XVIIE of 1876) were used 
in the sense of the above quotation from 
the Privy Council’s judgment, and meant for 
practical purposes the issue: by ‘the mortgagee 
‘of the prescribed notice under Regulation 
XVII of 1806 aforesaid. It is quite clear from 
one thing that this is the intention :of the cor- 
responding provisions of, the Punjab Laws 
Act (IV of 1872). In section 18 of that 
Act which corresponds to section 10 of the 
Oudh Laws’ Act the words used are, “when 
any person proposes to sell any property 
or to foreclose a mortgage upon any pro- 
perty which is subject to the custom of 
pre-emption he must give notice,” thus 
clearly showing that the notice was to be 
given before the foreclosure absolute. More» 
over, when the Punjab Land Laws Act was 
amended by Act XII of 1878 the new 
section 14 was copied bodily from the Oudh 
Laws Act (XVIII of 1876) with the signi- 


(1) 24 A. 17 at p. 22; 28 I. A. 248. 


“ of:this Court in 
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ficant addition of the words “or the 

‘amount really due on the footing of the mort- 

gage,” which also put the intention of the- 

Legislature beyond doubt. It may seem a 

peculiar method: of argament to refer to the 

diff6rences between the wording of, the 

Punjab and that of the Oadh Laws Act in 

order to argue that the Legislature intended 

the effect of both to ba the same; but as 

& matter of fact a very similar process of 

reasoning met with the approval of a Bench 

‘ Reoti Ram-v. Lachhman 

Prasad (2): The points to be observed are :— 

Firatly, that the law as laid down in 
we the Punjab Act. is quite obviously 
what the plaintiff-appellant contends 

<, > that it should be in-Ondh also; and 

-^ .* Secondly, that : in drafting the ‘Punjab 

Act of 1878 it was found possible 
to adopt the precise’ wording of 
section 12- of the Oudh Laws Act 
(XVIII of 1876) with only the 
addition. of a clause which in no 

: way affects-itg main purpose. 

- ES -is im fact a careful consideration of the 
Corgis of section 12 of Act XVIII of 1876 
which has finally determined our opinion in 
favour of the appellant. The said section 
obviously means that ~ when a person entitled 
to aright of - pre-emption has received a 
notice from a: mortgagee of an impending 
foreclosure the said pre-emptor shall, upon 

~ paying the amount due. to the mortgagee, 
acquire a right to become the purchaser of 
the property upon the completion of the 
foreclosure, in the place of the original mort- 
gagee. The opening words of the second 
part of the said section, namely “on the 
completion of the purchase” are meaningless 
unless they refer to,the final transfer of the 
proprietary title consequent on the extinguish- 

“ing of the mortgagor's right of redemption on 
the expiration of the year of grace allowed 
by section 8 of the Bengal Regulation XVII 
of .1806. We are, therefore, satisfied- that 
the framers of the Oudh Laws Act intend- 
ed- that a mortgagee, enforcing his right 
of foreclosure under ‘the Regulation 
aforesaid, should issue notice to all persons 
having aright of pre-emption atthe time 
when -he .issued the foreclosure notice 
against his'.own “mortgagor, or at any 
rate with such reasonable promptitude 
thereafter that the three: months’ grace 

. (2) 10 0. O. 179. 
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allowed by section 11 of the Act to 
persons possessing a right of pre-emption 
might expire before the close of the year 


of grace allowed to the original mortgagor. . 


This, interpretation brings the. law in Oudh 
into harmony- with that of the Punjab; it 
appears to us -that it does so without 
putting any strained or unreasonable construc- 
tion on the expression “when he forecloses ” 


in section 10 of Act XVIIT of 1876, and 


further that any other interpretation on~ 


these words: would do. violence. to the 
provisions of section 12 of the same Act. 

Applying the above views to the law 
as it now stands since the “passing of the 
Transfer of. Property. Act (IV of 1882) it 
seems tio us that a mortgagee desirous of 
using the provisions of sections 10 and ‘11 
of the Oudh Laws Act in order to safe- 
guard himself against a future suit for 
pre-emption must issue the notice referred 
to in section. 10 either atthe time:when he 
files- his suitfor foreclosure, or with such, 
reasonable promptitude thereafter -that the 
three months’ grace allowed under section 
12. may expire before the decree absolnte 
is passed. When such. decree. absolute has 
once ` been passed without the persons 
possessing the right of pre-emption having 
been allowed the. option given them by 
section 12 of the Oudh Laws Act, there 
has been a completed transfer in violation 
of the said right of pre-emption, and a 
right to sue has ` accrued in favour -of 
persons possessing such’ rights with effect 
from. the date of . passing of the decree 
absolute, wide “Arjun Singh v. Pandit Iqbal 
Narain (3).” The issue of a notice after 
the said date is not valid under the terms 
of section 10 of Act XVIII of 1876, and 
can have no legal effect on the period of 
limitation within which the pre-emptors 
are entitled to assert their rights by way 
of suit. 

We accordingly accept the appeal, set 
aside the order of the ‘lower Court and 
direct a decree to be passed in favour of 
the plaintiff for pre-emption on payment of 
a sum of Rs. 5,599-1, within three months 
from, the date -of the. said decrees subject to 
the usual conditions. In the event of such 


“payment being duly made‘the plaintiff will 


get his cost in both Courts; but if payment 
he not made within the preseribad period 


o 10.0. 0, -374 


is 
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the snit will stand dismissed with costs in 


Appeal allowed. 


(B. c. 12 O. C. 820) 
OUDH JUDICIAL COMMISSIONERS 
‘COURT. < 
“Sgconp Cryin ArpraL No. 234 or 1909. 
August 25, 1909. 
. Present :—Pandit Sundar Lal, A. J. C. 
JEVANAND AND ANOTHER— PrAINTIFES— 
APPELLANTS 


versus 


BENI MADHO—Dzaranpant—RasponDenv. 

Limitation—Declaratory suit fur establishing proprie- 
tary rights—FEntry as tenants in Settlement Records— 
Subsequent decree for rent—Canse of action, accrual of — 
Tıme from which period of limitation begins torum ` 

Plaintiffs were recorded as tenants in tho Settlo- 
ment Records ; no offect was, however, given to the 
entry. No ront was claimed from them and the plain- 
tiffs remained in possession as before: In 1907, tho 
defendant who was recorded as a proprietor obtained 
a decree “for rent against the plaintiffs. The latter 
then brought the present suit for a declaration that 
thev were proprietors of the land in guit: 

Held, that althongh the ontry in the Settlement 
Record gave plaintiffs a cause of action, they got 
another cause of action when their rights were again 
assailed by the decree for rent. The present suit, 
brought within 6 years of the dato of the decree, 
: Was, consequently, within time. g 

Where the plaintiff has got a right, every invasion 
of that right gives him a fresh canse of action 

Francis Legge v. Rambaran Singh, 20 A. 35; Ilahi 
Bakhsh v. Harnam Singh, A. WŻN. (1898). 216, re- 
lied upon. 


Appeal against the decree of the Dis- 
trict Judge, Rae Bareli, reversing the _decree 


< of Sub-Judge, Partabgarh, dated 19th No- 


- Oourt onthe 25th February, 


vember, 1908. 

Babu H. K. Dhaon, for Babu iien Dyal, 
for the Appellants. 

Babu Ishwart Prasad, for the Respondent. 

Judgment.—This is & 
declaration that the plaintiffs are the 
proprietors of a plot of land No. 83, the 
new numbers of which are 108-2 and 102. 
The plaintiffs state that the defendants 
sued she plaintiff for rent of the said plot 
and a decree was made by the 


therefore, bring this suit for a declaration 
of their right. The snit was decreed by the 
Court of first instance. On appeal the learned 
Judge has set aside the decree of the Court 
below and has held the suit to have been 
time-barred. It appears that in the -Settle- 
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suit for a - 


Revenue. 
1907. They, 
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ment the .names of the defendants were 
recorded as proprietors ;and' Sewa. Nand 
and Rama Nand were recorded as kashtkar 
bila tesfia lugan (tenants. whose rent was 
not settled). According to the'plaintiffg the 
entry remained as it was. No effect was 
given to it. No rent-was claimed from 
them and the plaintiffs ramained in possession 
as before. The plaintiffs, no doubt, might 
have, if they had so chosen, then brought 


-œ suit for declaration but as they - were in 


actual possession in. spite of such . entry 
they did not do so. The -present decree . 
for rent which has been obtained against 
them on the 25th February, 1907, now 
places them in a position which they 
must assail at once and it gave them a 
new cause of action. They have, therefore, 
brought the present suit Jt has been 
rightly argued that this. decree for rent 
gave them a fresh cause of action which 
entitles them to bring this suit and calculat- ` 
ing from that date the suit ;has been brought 
in time. The learned pleader for the respond- 
ent has relied upon the case'of Fransis Legge 
v Rambaran Singh (D). In that case the Court 
held that an entry in the Settlement Record 
against.a party gave him a cause of action. 
If the plaintiffs institute a suit upon that 
cause of action they ought to bring it 
within six years from that data, If the 
plaintiffs, however, remain,in possession. and ? 
enjoyment of their rights as before not- 
withstanding the said order, they may have 
another cause of action when their rights 
are again assailed. This has been explained 
‘in the case of Ilahi Bakhsh v. Harnam Singh 
(2). Where the plaintiff has got a right, 


. every invasion of that right gives him ‘a 


fresh cause of action. In this case as-the 
plaintiffs remained in possession and enjoy- 
ment of their land, there was'no interfer- 
ence with their rights. They . were ulso 
entitled, when a fresh cause of action 
accrued ‘to bring a suit. On the 25th 
February, 1907, the decree passed for 
assessment of rent gave them such fresh 
cause of action. The suit is, therefore, with- 
in time ‘and should have been heard. and, 
disposed of by the Oourts below on the 
merits. I set aside the decree of the lower 


.appellate Court and as it ‘was based upon 


a preliminary point I remand the case 


1) 20 A. 85. 
(2) A. W. N. (1898), 215, 
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ndor Order 41, rule 23, of the Code of 
Civil Procedure, to it. The Court below 
should restore the appeal to the file of its 
pending appeals and hear and dispose of it 


‘according to law. Costs here and hitherto 
will abide the result. 





(s. c. 12 O. O. 308). 


OUDH JUDICIAL COMMISSIONER’S 
‘ COURT. 
CORIMINAL Revision No. 26 or 1908. 
h May 12, 1908. 
Present :—Mr. Evans, A. J.C and 
_ Mr. Greeven, A. J.C. 
TRIBHAVAN—Accusep 
: vruses 
EMPEROR—Opposite PARTY. 

Accuted—Privilege—Fulse charge agast presiding 
oficer of Court with the object of getting case tianaferied 
— Penal Code (Act XLV of 1860), 8. 182—Criminal 
Procedure Code (Act V of 1898), 8. 842—Scope af pro- 
tection to accused, 

A person on trial before a Court for an offence 
cannot with impunity make a false charge against 
the presiding officer of the Court, such charges being 
ordinarily punishable under section 182 of the Penal 

“Code, and cannot escape punishment on the ground 
that his object was to get the case transferred to 
- another Court. : 
ari Charan Singh v. Queen-Kempress, 27 C. 455 ; 
4 a W. N. 249; Barkgt, In re, 19 A. 200; Emperor 
'y. Bindeshri Singh, A. W. N. (1906), 42;3 A. L. J. 
98; 3 Cr. L. J. 225;28 A. 331 ; Queen-Empresé v. 
Abdullah Khan. A.W.N.(1898), 145; Matadin v, Queen- 
Epmresa, 8 O. O. 86, distinguished. , 

_ The protection afforded to the accused by section 
342, Cr. P. C., is limited to statements made by the 
acoused in answer to questions which are for the 
purpose of enabling the accused to explain any 
circumstances appearmg in the evidence against him 
and which are put at some stage of the inquiry or tfial. 

`, Queen-Empress v. Bubbayya, 12 M. 461; Emperor 
y. Ganga Prusad, 29 A. 686, referred to. 

Revision against the order of the Sessions 
Judge, Gonda,dated 14th March 1908, confirm- 
ing the order of Deputy Magistrate, Gonda, 
dated 10th February, 1908. | 

Mr. P. CO. Bhattacharji, for the Petitioner. 

The Government Pleader, for the Crown. 

REFERRENCE TO DIVISION 
BENOB. 
- Evans, A, J, C..—This is an application 
‘against the order of the Sessions Judge 


of Gonda, upholding the conviction of the ' 


applieant under section 182, Indian Penal 
~Gode. 4 2 

-L The applicant was under trial in the 
aai Court of the Tahsildar on a charge under 
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-section 24, Act 1 of 1871 and on the llth 


November, 1907, he put in a petition to the 
District Magistrate, asking for a transfer 
of the case because the Tahsildar had borrow- 
ed Rs. 50 from him, which had not been 
repaid. 

On inquiry, the charge against the Tah- 
sildar proved to be false and the applicant 
was tried and convicted under section 182, 
Indian Penal Code. 

On appeal it was contended before the 
learned Judge that the application dated 
the llth November, 1907, was privileged 
and the appellant, as an accused person, 
could make charges of this kind with im- 
punity. That was `a view of the law 
which the learned Judge declined to accept. 

For the applicant I am refrred to Hart 
Oharan Singh v Quesn-Hmpress (1), Barkat, 
in ve(2), Emperor v. Bindeshri Singh (3), Qneen- 
Empress v. Abdullah Khan(4). None of these 
cases are authorities on the precise point before 
the Court which is whether a person on trial 
before a Court can with impunity make 
charges against the presiding officer of: the 
Court and escape punishment under section 
182, Indian Penal Code, simply because his 
object was to get the case transferred. 

As cases of this kind frequently arise and 
there is no clear ruling of a Bench of this 
Court on the point, I certify that this 
application should be disposed of by a Bench 
of two Judges. 

Judgment. 

Evans, A. J. C.—The facts of this case are 
given in my referring order dated the 16th 
April, 1908. 


The point for decision is whether a person, * 


- who is accused of an offence before a Court, 


can make a false charge against the pre- 
siding officer of the Court, such charges 
being ordinarily punishable under section 
182 of the Indian Penal Code, and escape 
punishment because his object is to get the 
case. transferred to another Court. 

In addition to the rulings cited in my 
referring order, we have been referred 
to the following rulings:—Queen Hmpress v. 
Subbayya (5), Empror v. Ganga Prasad (6) 
and, Matadin v. GQueen-Empress (7). 

(1) 27 O. 455; 40. W. N. 249. 

(2) 19 A. 200. . 

2 A.W.N. (1908) 42; 3 A. L. J. 98; 3 OT.L.J. 226. 
- (4) A. W. N. (1898) 145. 
et 12-M. 461. 


(6) 29 A. 685. (7) 80.0, 80. | 
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In Queen-Hmpress v. Subbayya (5), a per- 
son convicted by a Magistrate falsely 
' stated in his petition of appeal that the 
convicting Magistrate declined to summon 
his witnesses. It was held that the apppel- 
lant had not committed an offence wander 
section 182 of the Penal Code. The learn- 
ed Judges remarked that “it was not the 
intention of the Legislature that the accus- 
‘ed person should be called upon during 
the trial of a Criminal case to make a 
statement on oath, or that he should be 
liable to punishment for giving false answers 
to questions put to him.” It was held that 
the accused was protected by section 342 
of the -Oode of Criminal Procedure 
and that “a Criminal appeal is a continu- 
ation of the Criminal case, and, except so 
_ far as there is a provision to the contrary, 
the appellant has the privilege of the 
accused and cannot be punished for making 
‘a false statement.” 
`` The facts in Matadin v. Queen-Hmpress (7) 
are distinguishable from the present case 
-and that ruling*ddoés not apply. 
“In Emperor. Ganga Prasod (6) it was 
held per Knox, acting O. J., and Aikman, J. 
that a witness may be prosecuted in 
‘respect of a statement made by him in 
the witness-box but Richards, J. dissented 
and held that a witness could not be 
prosecuted for such a statement. The law 
in this matter appears as below:—If the 
statement made by the applicant in this 
case had been made by a person, Who 
“was not upon his trial, it is conceded that 
‘it would have been a statement puuishable 
under section 182 of the Indian Penal Code, 
The law, under which the applicant 
‘could be privileged because he was- accused 
of an offence, is contained in section 342 of 
the Code of Criminal Procednre. It ig there 
provided that the Court may, at, any time, 
examine an accused person for the purpose 
of enabling him to explain any circumstances 
appearing tn the evidence against him and 
the accused shall not be liable to punish- 
ment. by giving false answers to questions 


put to him. 
In this case, the accused voluntarily brought 
a false charge against the Tahsildar 


not for the purpose of enbaling him to 
explain any facts, which appeared to be 
unfavourable to him in the course of the 
trial, but in order to induce the Magistrate 
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of the District to transfer the case to an- 
other Court. This false charge, in’ my op- 
inion, cannot bə held to be. a privileged 
statement under the law and it is conceded 
that no ruling can be cited. which shows 
that a statement mide under these oir- 
cumstanca3, has ever bean held to bə pri- 
vileged.- 

For the above reasons, I would dismiss 
the application. 
` Greeven, A, J, C.—I conour. In this country 
2 person accused of a Criminal offence is 


“not, as under recent legislation in England, 


® competent witness in his own behalf. 
Section 342 of the Code of Criminal Procedure 
(Act V of 1898), influenced by the prin- 
ciples of common law before they were 
modified by statute, renders it clear that 
an oath cannot be administered and that 
the accused shall not be liable to punish- 
ment for statements during the inquiry or 
trial within the purview of, that section. 
This safeguard vas necessary because in 
the peculiar circumstances of this country, 
the Legislature had decided to depart from 
common law by giving the Court, holding 
the inquiry or trial, a power to put suol 
questions to the accused ag it considers 
necessary. The purview of such questions 
is limited in two important particulars by 
the section itself:— 

- First, the questions must be “for the pur- 
pose of enabling the accused to explain 
any circumstances appearing in the evidencs 
against him;” and 

Secondly, the questions must be 
some stage of the “inquiry or trial.” 

The section, which confers the privilege 
here invoked on behalf of the accused, explicit- 
ly limits it to statements offered in answer 
to questions of thig description; and the 
only extension given by the Courts is in 
the case of allegations contained in the 
memorandum of appeal which is supposed 
to be in the nature of a continuation of 
the proceedings in first instance [Queen- 
Empress v. Subbayya (5)]. Cases, in which 
accused persons or witnesses have been 
prosecuted for defamation, do not appear 
to meto be apposite because their acquittal 
depends really upon the exceptions contain- 
ed in section 499 of the Indian Penal 
‘Code (Act XLV of (860). In the latast 


put at 
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case of this description [mperor v. Ganga” . 


Prasad (6)], the Judges differed in opinion; < 


om 


X 
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tut the principles formulated do not apply 
to the matter now in question inasmuch as 


- the statement underlying the prosecution - 


was made by a witness and consequently 
the decision depended upon the application 
of the exceptions to’ section 499 of the 
Indian Penal Code and the proviso to sec- 
tion 132 of the Indian Evidence Act (I of 
1872). -So far as this Court is concerned 
it has, no doubt, hitherto been settled law 
[Matadin v. Queen-Hmpress (7)], that a witners 
is protected by section 1382 from prosecu- 
tion for an offence punishable under section 
500 of the Indian Penal Code in respect 
of statements given under compulsion. It 
js, however, impossible to trace any ans- 
logy between the facts underlying that 
ruling and those to which the present ap- 
plication relates. It will be observed that 
the other cases quoted on behalf of the 
applicant are equally irrelevant. In the 
first [Queen-Empress v. Abdullah Khan (4)], 
the only point decided was that, where an 
accused person inserted in an applicaton 
for iransfer an observation scandalous in its 
nature but containing a large substratum 
_of truth with regard to the trying Magis- 
trate and the intention was not to insult him 
but to procure an order of transfer, the 
essentials of an offence punishable- under 
section 228 of the Indian Penal Code were 
not satisfied. In the second case [Emper- 
or v. Bindeshri Singh (3)], also an application 
for transfer was involved; but nothing more 
was decided in that instance than that the 
principle of the Madras ruling already quoted 
[ Queen-Empress v. Subbayya (5) ] and followed 
by the High Court of Allahabad(In the matter 
of the petition of Barkat (2), to the 
effect that the exemption conferred by section 
342 of the Code of Criminal Procedure 
(Act X of 1882, now Act V of 1898) cover- 
ed a memorandum ot appeal, applied equally 
to an application for revision. It cannot 
possibly be contended that the allegations 
contained in the application for transfer fall 
within the purview of section 342 as I have 
defined it above; and the learned Advocate 
for the applicant has .been unable to refer us to 
any other authority for the privilege assert- 
ed in the present instance. I agree with 


my learned golbeague that this application - 


should be, dismissed. 
By rue Courr.—The orderof the Court is 
that the application is dismissed, The ap- 
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plicant must surrender himself to the District 

Magistrate to undergo the unexpired portion 

of the sentence passed on him. ; 
Application dismissed. 





(s. c. 19 M. L. J. 881.) 
MADRAS HIGH COURT. 
Crvm Revisrox Pzrrrions Nos. 343 AND 344 
- or 1908. 
November 4, 1908. 
Present :—Mr. Justice Pinhey. 
SAMBASIVA ALYAR—P iamntiFF— 
PETITIONER ` 
i versus 
SEETHALAKSHMI AMMAL— DEFENDANT 
— RESPONDENT. 

Contract Act (LX of 1872), 8. 6&8—Hindw reversioner 
paying Government reverte in respect of etate held by 
widow—Right to recover from widow—“ Interested,” 
meaning of. 

The next reversioner of a Hindu widow is inter- 
ested in the payment of revenue in respect of her 
estate within the meaning of section 69 of the Oon- 
tract Act. He is, therefore, entitled to recover from 
the widow the amount paid by him on account of 
such revenue. 7 

Petition under section 25 of Act IX of 1887 
praying the High Court to revise the 
decree of the Court of the District 
Munsif of Tiruvaluar in S. C. S. No. 74 


of 1908. 


Mr. G. 3. Ramachendra Iyer, for the Ap- 
pellant. . 

Judgment.—tIn my opinion the de- 
cision of the District Munsif is clearly 
wrong. The defendant, the widow, was 
ex parte. Assuming that the plaintiff is, 
ag he alleges, the next reversioner, he has 
such an interest as entitles him to bring 
a suit when his contingent interests are 
endangered. | 

Here the allegation is that the money 
was paid by the plaintiff to prevent the 
land being sold for arrears of revenue and 
that the defendant defaulted to pay the 
revenue with the evil motive of defeating 
the plaintiff's reversionary rights. 

I hold that the plaintiff was interested 
in the payment of the revenue which the 
defendant was bound by law as puttadar 
to pey, and that under section 69 of the 
Indian Contract Act, he is entitled to recover. 
The plaintiff will have a decree as prayed 
for with costs throughout.’ 

- Application allowed, 
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In re MUHAMMAD ALI SHET. 
(8. c. 18M. L. J. 301). 
MADRAS HIGH COURT. 
URIMINAL Ravisron No. 299 or 1908. 
October 21, 1908. 
Present :—Mr. Jastice Sankaran Nair. 
In re MUHAMMAD ALI SHET— 
PETITIONRR. ` - ` 
Penal Cote (Act XLV of 1860), s. 411—Stolen pro- 
perty faund in houso occupiet by seceral persons—Pre. 
sumption as to the poas*ssion of any one person, 
When a property is found in a houso in the pos- 
session of more than one person, mere discovery of 
any stolen property in that house is not in itself 


sufficient to prove that the possession was of any one 


of those persons. 

Petition under sections 435 and 439 of the 
Criminal Procedure Code praying the High 
Court to revise the judgment of the Səs- 
sions Court of South Canara in Criminal 
Appeal No, 21 of 1908, confirming the con- 
viction and sentence of the, Court of tho 
Head Assistant Magistrate of Coondapar in 
©. ©. No. 4 of 1908. - 

Mr. E. R. Osborne, for the Petitioner. 

Mr. K. Narayana Row, Acting Public Pro- 
secutor, for the Crown. 

Judgment.—In this case the accused 
was tried on the following charge :— 

“That you dishonestly received or re- 
tained certain copper and brass vessels 
belonging to Sheikh Mahomed and Sukkur 
Shet which vessels were stolen property 
knowing or having reason to believe the same 
to be stolen property.” 

According to the prosecution the theft 
from the house of Sheikh Mahomed was on 
the night of the 17th June, 1907, and the 
theft in the house of Sukkur,Shet was on 
the night of the 6th July 1907. The Polica 
Sab-Inspector went ‘to the house of the 
accused on the 9th July, 1907, to conduct a 
search when he found ina room a pair of 
scales in which were being weighed some 
pieces of broken copper vessels and some other 
copper pieces in atin. One Khader. who 
has been convicted of the theft of these 
articles and a servantof the acoused (pro- 
secution witness No. 3) were there. The 
father of the accused who was aged and 
bedridden was also there. Sukkur Shet identi- 
fied the copper pieces as his stolen pro- 
perty. They were seized by the Police, 
a list was drawn up and signed by Shet 
and by the accused who had -arrived in the 
meantime. Soon afterwards the Town In- 
spector of Police arrived and on a search 
of the house of the accused, 7 bags con- 
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taining broken copper and brass vessels were 
found. Sheik Mahomed identifed four ar- 
ticles from among the contents of the bags 
as vessels which had been stolen from his 
house on the night of 17th June. 1907. 
Now it is quite clear that the receipt of 
the articles stolen on the 17th June is a 
distinct offence from the receipt of the 
articles atolen on the 6th July and it 


is also not clear that the receivers were the 


same. The lower Courts do not consider the 
evidence, if any, that may have been ad- 
duced ` to show that the ‘aconsed re- - 
ceived the articles stolen onthe 17th June 
with any guilty knowledge. The Head As- 
sistant Magistrate only states that the accused 
was in possession of other articles found 
to have been stolen, t.e., those identified by 
prosecution witness No. 1, and the Sessions 
Judge states that he had similarly received 
the property stolen from Sheikh Mahomed. 
When a property is found in a house in 
the possession of more than one person mere 
discovery of any stolen property in that 
house is not in itself sufficient to prove 
that the possession was of any one of those 
persons. Tt is not shown that the door of, 
the room in which these articles were found 
was locked and that the accused had the 
key of that room and no evidence has been 
referred to by either of the lower Courts 
to prove either the possession of the accused 
or of the broken copper and brass vesgels, 
As to the articles stolen on the 6th July 
the evidence of the accused's possession and 
guilt is solely that of the prosecution witness 
No. 3. His statement that Khader told him ` 
that the accused had settled the price with 
him is inadmissible as Khader is not a 
witness in the case and this is the evidence 
merely relied on by the Courts below. Jf 
Khader had sworn to it, then it might be 
admissible to corroborate Khader’s evidence. 
Excluding that, the only evidence of Proseca- 
tion Witness No." 3 agaiust the accused is 
that the accused had asked the witness 
to receive certain articles that Khader 
might bring him. There is, of course, no 
presumption that the accused must have 
known that Khader would bring only 
stolen articles or that he would bring thes 
articles. There is no other evidence to show 
that the accused had any ‘reason to 
suspect that they were the articles to be 
brought by Khader. There is accordingly 
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no evidence against him, of receiving stolen 
property. It is to be observed that if the 
articles themselves looked suspicious, then 
the evidence of the 3rd witness for the pro- 
secution who must have known their nature 
must be received with caution and it is proba- 
ble his statement implicating the accused was 
made to exculpate himself. 

In these circumstances, I set aside the 
conviction and direct that the accused be 
set at liberty and discharged from custody, 
and fine, if levied, be refunded. 


Application allowed, 





(8. c. 19 M, L. J. 808.) 


MADRAS HIGH COURT. 
Frest Orv ArrsaL No. 198 or 1905. 
October 16, 1908. 
Present :—Mr. Justico Sankaran Nair and 
Mr. Justice Abdur Rahim. 
Granthi SUBBIAH CHETTY—DEFENDANT— 
APPELLANT 
versus 
Sreeman Maha MANDALESWARA 
KATARI SALWA MAHARAJA UMADE 

AND OTHBRS— PLAINTIFFS— RESPONDENTS. 

Religious endowment—Idol—Property dedicated to 
idol—Statements by manager as regards property are 
only binding on idol when within scope of his authority. 

When property has been dedicated to the reli- 
gious services of an idol, it constitutes in legal 
contemplation its property, the idol can be ‘bound 
only by such statements of its manager or agent 
acting on its behalf as are made within the scope 
of his authority. A statement, by the donor who 
happens to be the trustee as well as the manager 
or agent of the idol at the timo of the suit, that 
the dedicated property was his private property. is 
not a statement on behalf of the temple as its agent 
and, therefore, cannot birid the idol or the deity or 
its representative. 

Maharanee Shibesrouree Debia v. Mothooranath 
Acharjo, 18 M: L A. 270; 18 W.R.(P.C.) 18, referred to. 

Appeal from the decree of the District 
Court of North Arcot in O. 8. No. 24 of 
1903. ; 

Sir V. Bhashyam Atyangar, Messrs, P. R. 
Sundara Atyar and 8. Gopalsami Atyangar, 
for the Appellant. 

Mr. L. A. Govindaraghava Atyar, for the 
Respondents.. - 

Judgment.—this ig an appeal from 
the decree of the District Judge of North 
Arcot declaring that the villageof Kathiripalli 
belongs to the Devasthanam temple of 
Karvotnagar of which the plaintiff the Raja of 


Karvetnagar is the hereditary trustee and set- 
ting aside the sale of that village in execution 
of a decree passed against the Raja not as 
trustee. but in his personal capacity and 
for a debt not incurred for the benefit of 
the temple. 

In the lower Court it was pléaded by 
the defendant, who is the appellant before 
us, that the temple itself was only the 
private property of the plaintiff. The 
finding of the Judge disallowing this con- 
tention has not been attacked in appeal 
before us. | 

The first question thet was argued before 
us is that there is no proof of any real 
and effective dedication of this village to 
the plaint temple. 

- Ex.—A is the instrument of gift of this 
village by the Raja on the 3rd March 
1859 in favour of the Devasthanam. Hx.— 
B, is the order issued by him shortly 
afterwards on the lst April 1859 to the 
manager of the Devasthanam giving him 
intimation-of the gift and directing him 
to keep the village under his management, 
submit proper accounts, and devote the 
income to the service of the deity. The 
Raja also ordered his Zamindary Official 
the Tahsildar to give the necessary 


instructions to the village officials and make 


the required alterations in the accounts’ 
(Bx.—C) and(Ex.—@G) is the order issued 
to the village manager. We have no doubt 
these documents are genuine as found by the 
District Judge. The donor himself was 
the trustee of the Devasthanam and it is 
clear, therefore, on this evidence thal there 
was a transfer of property and of possession. 
The Judge has shown, by a careful analysis 
of the evidence, that from that date till 
1895 or 1896 the income of the village was 
utilized for the benefit of Sadasiveswara 
Swami temple, and also of two other 
temples and thatthe Raja himself never 
received anything for his own use or bene- 
fit. Besides this temple there are also 
two other temples in the locality of which 
the Raja is the trustee. The evidence shows 
that the Raja spent upon the services in 
the other temples probably the surplus 
that remained after defraying the expenses 
in this temple. The appellant's pleader 
relies upon this fact to show that there 
was fo real dedication. We attach no weight 
to thig not only because the dedication is 
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fully proved and the diversion of the funds, 
if any, must, therefore, be treated baly as 
an unauthorized use of the trust funds, 
but also because, it appears to have been 
the practice in the Zamindary to use the 
income from the lands admittedly belonging 
to one temple for the benefit of another 
temple. There is no documentary evidence 
to show that til] 1881 the 
treated as other than Devasthanam property. 
In 1881 the Raja granted the mortgage 
on which the decree was obtained which led 
to the sale now questioned. Even after 
that date the lease (Ex.—L) of 1890 
recognized it as Devasthanam property. 
We have, therefore, no hesitation in holding 
that the Judge is right and that the 
village of Kathiripalli does not belong to 
the Raja but to the Devasthanam. 

It was then contended that the Devas- 
thanam was bound by the Raja’s statement 
that the village is his private property and 
he is now estopped from claiming it as trust 
property. But in the words of their Lordships 
of the Privy Council in Maharanee Shibessuree 
Debia v. Mothooranath Acharjo (1) when the 
village was dedicated to the religious services 
-of the idol of the Sadasiveswara Swami temple, 
it constituted “in legal comtemplation its pro- 
perty ; ” though the idol can enforce its rights 
only through a manager. The idol or deity, 
for this purpose, must, therefore, be treated in 
law as “a person” who can be bound 
only by any statement of its manager or 
agent acting on its behalf within the scope 
of his authority. The Raja when he made 
the statement was admittedly not acting 
on behalf of the temple but avowedly 
. on his own account, and any statement 
made by him in that capacity-cannot bind 
the idol or the deity or its representative. 
The accident that at the time of the suit 


its representative happens to be the Raja, ` 


cannot give that statement a force which it 
would not have if its manger had then been 
another. We are, therefore, of opinion that 
there is no estoppel. 

Nor is any valid reason urged for dis- 
allowing the plaintiff's claim for mesne profits 
before the date of the plaint in this suit. > 

We ‘accordingly dismiss the appeal with 
costs. 


Appeal dismissed. 
(1) 18M. L A. 270; 13 W. R- (P.O) 18, 
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' (s.o. 19 M. L.J. 804) 
“MADRAS HIGH COURT. 7 

C1vm Rayisron No. 1225 or 1907. 
August 25, 1908. . 

2 Present :—Mr. Justice Miller and 
Mr. Justice Pinhey. 

' SANKARALINGA .CHETTI—Porrrionur 
VeETEUS 
ANNAMALAT CHETTI AND'OTARRS— 


RESPONDENTS. ' 

Civil Procedure Code (Act XIV of 1882), s3. 549 
— Appeal rejected for failure to furntsh security—Appli- 
cation for setting aside order of dismissal does not lsa. 

No application lies for setting aside an order re- 
jecting an appeal under section 549, Civil Procedure 
Code, for failure to furnish security Yor costs. 

‘An appeal duly rejected under section 549 cannot 
be restored by the Oourt which rejected it. 

Ferosi Begam y. Abdul Latif, 80 A.143; 8 M. L. T. 
221;5 A. L. J. 109; A. W. N. (1908) 53 followed. 

Balwant Bingh v. “Daulat Singh, 8 A. 815; 18 I.A. 57, 


referred to. 

Application to restore to file Appeal No. 
179 of 1906 on the file of the Subordinate 
Judge’s Court of Tuticorin which was 
dismissed for default owing to proper security 
not having been furnished. 

The Hon'ble the Advocate- General, for the 
Petitioner. 

Messrs. R. Kuppuswami Iyer aia VY. Visva- 
natha Sastrt, for the Respondents. 4 

Judgment.—aAs pointed out in 
Feroz Begam v. Abdul Latif (1) there is 
no provision in section 549 of the Civil 
Procedure Code, similar to that contdined 
in section 381 and permitting an appellant 


whose appeal has been rejected under 
section 549 to apply for an order setting 
the dismissal aside. Nor have we been 


referred to any provision elsewhere in the 
Code under which such an application will lie. 

The decision of the Privy Conunoil in 
Balwant Singh v. Daulat Singh (2), the head- 
note of which in the Indian Law Reports 
is far from accurate, was arrived at on a 
peculiar state of facts, and isnot, in our 
opinion, an authority for the position that 
an appeal duly rejectéd under section 549, 
Civil Procedure Code, can be restored by 
the Court which rejected it. | 

The application is dismissed with costs. 

Application dismissed. 

(1) 80 A. 148; 3 M. L. T. 221; 5 A L. J. 109; 
A, W. N. (1909) 53. 

Y2) 8 A. 315 ; 13 I. A. 57. 
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(s. 0.9 C. L. J.461). 
CALCUTTA HIGH COURT. 
Sxconp Crvit Appeat No. 1235 or 1906. 
November 24, 1908. 

Present :—Mr. Justice Caspersz and 

. Mr. Justice Doss. 
KALI PADA SADHU Prarstivr— 
APPELLANT- 
versus - 
MATI LAL FOUZDAR AND oTHERS— 
- DEFENDANTS—RsSPONDENTS..' 

Livil Procedure Onde (Act XIV of 1882), 8. 644— 
Meaning of section—“ Decree” in 8. 544, meaning of. 

When the first Court has made a decree against 
several defendants upon a finding which applies 
equally to ‘all of them, then under section 544, Civil 
Procedure Code, any one of -the defendants may 
appeal against the whole decree, and the appellate 
Court may reverse or modify.that decree in favour of 
all the defendants. 

Pura’ Ma’ y, Kraut E'n’, 2) A 8, followed. 

Protab. Chunder v. ` Konbanissa, 14 W. R 180, 
Dhuttilar y, Pardigantam, 80 M. "£70 ; 2M. L. T 
ı 104; 17 M. L.J. 119 (F. B), and Abdul Ghani v. 

Muhammad Fasih, 28 A. 95, referred to. 

The word “decree” in section 644, Civil Procedure 
Code, 1882, has reference to the appeal which is lodg- 
ed against the decision of the first Court. It is not the 
‘decision or judgment ‘which is appealed against, but 
the decree which is appealed against, and, in inter- 
preting the .soction, the Court is entitled to consider 
the ground or finding upon which the decision or 
_ judgment is based and not merely the operative 
decree which grants, or withholds relief as the case 
may be. 

Appeal-from ihe abies of the Sabada 
of Birbhum, dated May 17, 1906, , affirming 
' that of the Munsif of Bolepur, dated No- 
vember 27, 1905. 


Babubs Digambar Chatterjee, Kshetra Mohan 
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Sen and Oharn Ohandra Sinha, for the, 
Appellant. - R 
Babus Nalini Ranjan Ohatterji and 
: Rajendra Ohandra Ohakravarts, for the 
- Respondents. 


| Judgment.—the facts out of which 
- this second appeal arises may be shortly stat- 
“ed as follows: — 
- Two brothers, Sat Couri Sen and Rai 
Charan Sen, owned a certain property. Sat 
” Couri died, leaving, him surviving, a widow’ 
and three daughters; Rai Charan, also, died 
- leaving behind him a son Taram. One 
` Sridhar, -who, the plaintiff says, was his 
: benamadar, pyrchased a half share of the 
property from the-three daughters; and the 
defendants Nos. 1 to'3 purchased the entire 
property from the son. In suit No. 1047 of 
1902, by Sridhar against the defendants Nos. 
1 to 8, a compromise was effected and Sridhar 


, below, that is to say, the 
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gave up the half share for a consideration of 

Rs. 230. The plaintiff then brought his action 

against the -defendants and Sridhar ` who, 
“ subsequently, died leaving a widow. 

_ The Court of first instance dismissed the- 
suit against all the defendants, except Sridhar, 
and gave the plaintif an ex parte decree 
against Sridhar’s widow for the recovery 
of Rs. 230.’ The finding of the first Court 
was that Sridhar was the benamdar -of the 
plaintiff. 

On appeal by the plaintiff, the dower 
appellate Court arrived at a different con- 
clusion. The Subordinate Judge held that 
the plaintiff was not the beneficial owner but 
that he. had been set up by another person ` 
Norendra Nath Roy. í 

The question then arose whether, in terms . 
of section 544, Civil Procedure Code, the 
- Subordinate Judge, on appeal by the plaintiff - 
against the defendants Nos. 1t08 but not 
against Sridhar’s widow, could give the benefit, 
of his finding to Sridhar’s widow -~ ‘and 
dismiss thé suit entirely against - all the 
defendants. Relying upon the case of Abdul 
Ghani v. Muhammad Fasih (1) and upon | 
principles. of justice, equity and good con- . 
science, the Subordinate Judge adopted tho 
view that section 544, Civil Procedure Code, 
could be applied in favour of Sridhar’ 8 widow. 
The Subordinate Judgé said: “It having 
‘been-found on the objection of defendant No. 3 
that the plaintiff is not the owner, the whole 
suit fails, and I do not see how the. decree 
against the defendant No. 4 can be maintain- 
ed.” É 

On behalf of the plaintiff, it. has -been 
urged before us that the judgment of the 
lower appellate Court proceeded on a mis- 
interpretation of section 544, Civil Procedure 
Code, inasmuch as the Court of first instance 
did not pass a decree on any ground common 
to all the defendants, and, in support of this . 
position, we are referred to the decision 
of this Court in Protad Ohunder Dutt v. 
Koorbantssa Bibee (2). | 

This case was considered by the Allahabad 
High Court in Puran Mal v. Krant Singh (3), 
where it is explained that when the Court 
first Court, has 
made a decree against several defendants 
upon afiunding which applies equally to all 

(1) 28 A. 95. 

(2) 14 W. R. 190. 

. (3) 20 A 8° 
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of them, then under section 544, any one of 
the defendants may appeal against the whole 
decree, and the appellate Court may reverse 
or modify that decree in favour of all the 
. defendants. We accept this view as a sound 
exposition of the true meaning of section 544. 

A Full Bench of the Madras High Court, in 
Dhuttaloor Subbayya v. Paidigantam Bub- 
bayya (4), similary points out that all that 
is necessary under section 544, Civil Pro- 
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cedure Code, is that the decision appealed ` 


against should proceed on any ground com- 
mon to all. ; 
It is obvious that the Munsif’s findin 
recognized the plaintiff to be thereal owner. 
That was a finding as against all the defen- 
dants, and, though the rusultof that finding 
was different. in the caseof the defendants 
Nos. 1 to 3 and the defendant No. 4, 
Sridhar’s widow, nevertheless, the finding 
itself was one which would entitle all the 
defendants to take the benefit of it in case 
the relief granted to the plaintiff was varied 
in appeal. The word “decree” in section 544 
has reference to the appeal which is lodged 
against the decision uf the first Court. It 
is not the decision or judgment which is 
appealed against, but the decree which is 
appealed against; and, in interpreting the 
section, we are entiled to consider the ground 


or finding upon which the decision or judg- . 


ment is bused and not merely the operative 
decree which grants, or withholds, relief, as 
the case may be. i 

On the merits of this appeal, therefore, 
the plaintiff's contentions cannot prevail. 
But thereis another fatal. objection to his 
success; and that is, that the widow of Sridhar 
is not a party respondent before us. The 
plaintiff cannot obtain relief at this stage 
when she is not impleaded in this appeal. 
On this point, no less than the merits, we 
hold adversely to the plaintiff-appellant and 
dismiss the appeal with costs. 

Appeal dismissed. 

ne 470;2 M. L. T. 140;17 M. L. J. 119 
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CALCUTTA HIGH COURT. 
MISCELLANEOUS Cry ArrgaL No. 359 or 1907. 
November 10, 1908. | 
Present :—Mr. Justice Stephen and 
Mr. Justice Doss. 
MAINUDDIN TALUKDAR JUDGMENT- 
DEBTOR—APPELLANT 
versus 
RAMMONI DAS AND OTHERS— DECREE- 


HOLDERS—RE8SPONDENTS. 

Egecution—Decree—Ex parte decree set aside though 
confirmed on appeal previously—Decree setting aside 
ex parte decree not appealed against, 

A suit was dismissed by the Munsif but decreed 
ex parte by the appellate Court, but on appeal to the 
High Court the decree of the Munsif was restored. In 
the meantime the ew parte decree of the lower appel- 
late Court was set aside, and after hearing the appeal 
in the presence of both the parties that Court again 
gave a decree in favour of the plaintiff, which was not 
appealed from. Onan application forthe execution 
of this decree: Held, that as the decree setting aside the 
ex parte decree was not appealed from, it had become 
final, and the application for its execution is main- 
tainablo. 


Appeal from the order of the- District 
Judge of Noakhali, dated June 15, 1907, 
affirming that of the Munsif of Sundwip, 
dated May 6, 1907. : 

Moulvi Swagat Ali, for the Appellant. 

. Babus Jogesh Ohandra Roy and Dhirendra 
Lal. Kastgir, for the Respondents. 

Judgment.—In this case a suit was 
brought for possession of land before the 
Munsif by whom it was dismissed. This 
decision was appealed against before the 
lower appellate Court and the decree of the 
Munsif was set aside and a‘ decree was 
given in favour of the plaintiff. Against 
this decree the present appellant appealed 
to the High Court and the decree of the lower 
appellate Court was set aside and that of the 
Munsif restored. Meanwhile, however, an 
application had been made under section 108, 
Civil Procedure Code, to the lower appellate 
Court to re-hear the case, which was done 
with the same result as before, except that 
whereas the first appeal was heard not in the 
presence of the present appellant, the second 
appeal was heard in his presence. A decree 
was accordingly drawn up dated the 19th 
February 1906. This decree has never been 
appealed against, and we are now asked to 
stay its execution on the ground that the 
order of the Munsif dismissing the suit 
having been restored, there is no suit 
in which the decree can be: exeouted. The 
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fact of the matter, however, is that the decree 
ofthe 19th February 1906 is not appealed 
against and is, therefore, final. The appellant 
had his chance of a remedy by appealing 
against this decree which he did not do; and 
not only did he-not appeal against the decree 
but when the decree was mentioned by the 
present respondents to this Court on the 
occasion when the case was tried before it, he 
did not admit that this decree had been 
made. Had he admitted what had in faot 
happened, this Court would, no doubt, have 
been able to assist him in having that decree 
considered by this Oourt on its merits., 
This, however, cannot row be done since by 
lapse of time the decree has become final. 

The result is that we cannot interfere with 
‘the execution of this decree and this appeal 
js, therefore, dismissed with costs. 

We assess the hearing fee at two gold 


mohurs. 
> Appeal dismissed. 





Ís. c. 9 ©. L. J. 464). 


CALCUTTA HIGH COURT. 
Ssconp CivIL, APPRAL No. 2361-0r 1906. 
December 1, 1908. 

Present :—Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 
CHANDRAMONI SAH A—PuaintTIFF— 
APPELLANTS 


i uersus 
n HALIJENNESSA BIBI AND OTHERS— 


+, DeFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 244, 316 
566 and 568—Defence noc barred even though not taken 
in former execution proceedings—Remand —Determina- 
tion of question of fact. i 

The defendant in a suit is not debarred by section 
244 of the Civil Procedure Code, 1882, from raising a 
point in defence of his title even though he could have 
raised it but did not raise it in former execution pro- 
ceeding to which he was a party. 

Dw ga Charan v. Karamat, 7 C. W. N. 607, followed. 

The defendant can in a subsequent suit take a plea 
which the Plaintiff would be debarred from raising by 
the provisions of section 244 of the Civil Procedure 
Code, 1882. 

If a defendant is not put out of Court by section 244, 
Civil Procedure Oode, he is not affected by section 
316 by the issue of the sale certificate. 

Section 566 of the Civil Procedure Oode, 1882, gives 
the appellate Court power to frame issues for trial 
and refer them tothe lower Court when the lower 
Court has omitted to determine an essential question 
of fact. But where the lower Court has rightly or 


a 


7 
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wrongly dotermined the question of fact which arose 
for determination, the appellate Court cannot act 
under section 566, but can call for further evidence 
under section 568. 1 


Appeal from the decree of the Sub-Judge of 
Tipperah, dated August 31, 1906, reversing 
that of the Second Munsif of Comillah, dated 
May 20, 1906. 

Babu Sarat Chandra Bysak, for the Appel- . 
lant. 

Moulvi Serajul Islam, for the Respondents. 


Judgment. 
that one Abbas Ali owed the plaintiff certuin 
money. He died without discharging the 
debt and after his death the plaintiff brought 
a suit against his heirs among whom was the 
defendant No. +, and obtained a decree against 
them. In execution of that decree he put up 
the property now in dispute to sale, and 
purchased it himself. He obtained the sale 
certificate and formal possession but after 
obtaining formal possession he was again dis- 
possessed. Thereupon he brought the present 
suit for recovery of possession. 

A good deal of the argument in this case 
has been directed to the pleadings inthe suit, 
and it is a matter of regret that the appellant 
has not thought fit to have these- translated 
and laid before us. So far as we can gather 
the plaintiff alleged that in execution of the- 
decree against defendant No. 4 and others, he 
had purchased this land which was in their - 
possession. We are told that defendant 
No. 4 did not traverse that allegation and did 
not allege that asa matter of: fact the sale 
bad never taken place, or that-if it had taken 
place it was invalid. On the case coming 
up for trial the 4th defendant pleaded, as we 
understand that the land was her own, and 
did not descend to her from Abbas Ali, and 
was not liable to be taken in execution for 
the debts of Abbas Ali. The Munsif found 
that this land did belong to the 4th defendant 
and did not descend to her from Abbas 
Ali. He found, however, that defendant No. 4 
never impeached the execution proceedings 
and did not suggest that she was not aware 
of these proceedings. He held, therefore, 
that she was not entitled to question the 
validity of the sale, or to dispute the plaintiff's. 

‘rights as acquired ‘by that sale. The 4th 
defendant then appealed to the Subordinate 
Judge and-the Subordizate Judge considered 
that the defendant No. 4 had not had a pro- 
per opportunity of meeting the plaintiffs 
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allegation of sale and purchase. He remand- 
ed the case to the Munsif in order that he 
should take evidence and ascertain whether 
the defendant No. 4 was entitled to -impeach 
the execution proceedings by reason of the 


fact that she was not aware of those pro-. 


ceedings. He grounded this order on this 
decision in Sheikh Murullah v. Sheikh 
Burullah (1). Subsequently the Munsif found 
that defendant No. 4 had been entirely unaware 
of the former proceedings and accordingly 
was not bound by the sale. This decision 
_ was upheld on appeal by the Subordinate 

Judge. 

The plaintiff appeals to this Court and òn 
his behalf three grounds have been urged. 
The first is that defendant No. 4 was pre- 
cluded by section 244, Civil Procedure Code, 
from contesting the validity of the sale. Weare 
unable, however, to accept this contention. It 
was held in the case of Durga Charan Agradant 
v. Karamat Khan (2) following two certain 
cases that, the defendant in a suit is not debarr- 
ed-by section 244 from raising a point in 
defence of his title even though he could 
have raised it but did not raise it in former 
execution proceeding to which he was a 
party. We have been invited to dissent from 
this decision. but it appears now to be well- 
settled that the defendant can ina subsequent 
suit take a plea which the plaintiff would 
be debarred from raising by the provisions 
of section 244, Civil Procedure Code. i 

The second ground taken is that the defen- 
dant No. 4 is precluded from questioning 
the sale by the provisions of section 316. 

In the case we have quoted and some of 
the cases which it followed, sale certificates 
had been issued, and it appears tò us clear 
from those cases that if a defendant is not put 
out of Court by section 244, neither is he 
affected by section 816, Civil Procedure Code. 

The third point taken is that the remand 
order of the Subordinate Judge was not justifi- 
ed by law. In this contention, we think, 
there is considerable force. If, as a matter 
of fact, the plaintiff claimed this property 
as having been purchased by him in execution 
to which the defendant No. 4 was a party, 
and the 4th defendant never traversed or 
denied that allegation, it: appears to us 
that the Subordinate Judge has gone far 
in setting up this denial for the defendant 


ay 9 0. W. N. 972. ` 
(2) 7 C. W.'N. 607. 


No. 4 which she had not seen fit to set up for 
herself; nor was his action strictly in accord- 
ance with section 566, Civil Procedure Code. 
That section gives the Court power to frame 
issues for trialand refer them to the lower 
Court when the lower Court has omitted to 
determine an essential question of fact. But 
in this case the lower Court has certainly, 
rightly or wrongly, determined the question 
of fact which arose for determination. The 
appellate Court, however, could, of course, have 
called for further evidence under section 568 
and have dealt with that evidence when laid 
before 16. 

But we do not think that in the present 
case we ought, on the ground of more or less 
technical defects in the pleadings and the 
procedure of'the lower Courts, to:set aside the 
concurrent findings of both the Munsif and 
the Subordinate Judge. It has been said by 
high authority that pleadings in this country 
should not be too strictly construed. In this 
case we have a clear finding of fact that the 
defendant No. 4, whatever she might have 
said or omitted to say in her written state- 
ment, was asa matter of fact entirely ignorant 
of the execution proceedings in the former 
suit. We have ulso the finding ‘of fact that 
the property in suit belonged to her and did 
not descend to her from Abbas Ali, and was 
not liable to sale for the recovery of Abbas Ali’s 
debts. On findings of fact of this nature the 
decisions of the Courts below are evidently 
just, and we do not think that we should make 
them of no effect, on the technical grounds put 
forward by the appellant. 

The result is that this appeal must be 


dismissed with costs. 
Appeal dismissed. 





(s. o. 19 M. L. J. 381.) 


MADRAS HIGH OOURT. 
First Orv APPRAL No. 18 or 1901. 
` October 16, 1902. 
Present :—Mr. Justice Benson and 
Mr. Justice Bhashyam Aiyangar. 
KALABARIGA SIVAMMA—Dsrenpant— 
APPELLANT 
versus — 
RAVIKANTY VENKATRAMAN A 


MOORTHY—PLAINTIFF—PESPONDENT. 
Bpecifio Relief Act (I of 1877), 8. 42—Deolaratory 
suit—Trusteeship of temple—AU heirs 2 a ii 
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trustee not made partie:—Possersiim of property nit 
alleged—Discretion of Cwurt—Su't for Revenue Re- 
gistry—Parties—Surt does not lie without Collector being 
made a party. 

The plaintiff sued for a declaration that he was 
entitled to the trusteeship of a certain temple as 
heir of his father, who had resigned. The father 
was appointed trustee by the first trustee, who had 
left him surviving a widow and several daughters. 
The trusteeship was vested in the first trustee as 
an estate of inheritance. Plaintiff had impleaded only 
one of the daughters as a party and he did not 
allege in the plaint that he was in possossion of 

the properties: 
` Held, that the suit was one in which,'in the 
exercise of-the discretion vested in the Oourt, no 
decree for a declaration ought to be given 

A suit for a declaration that the plaintiff is en- 
titled to revenue registry is not maintainable unless 
the Collector is made a party. 

Appeal from the decision of the District 
Court of Ganjam at Berhampore in O. 5. 
` No. 12 of 1900. 

Messrs. P.I. Sundara Iyerand V. Ramesam, 
for the Appellant. 

Mr. P. Nagabushanam, for the Respondent. 

Judgment.—tThe plaintiff asks for 
a declaration that he, as heir of his father, 
is entitled to the trusteeship of a certain 
temple. It is alleged that the father has 
resigned his trusteeship and that the plaintiff 
is, therefore, entitled to succeed through the 
father is still alive. 

The defendant in the suitis the daughter 
of Reddi Puntilnz, who was appointed trustee 
by the founder of the trust, who vested the 
trusteeship in him as an estate of inheritance. 
This Reddi Puntulu left him surviving 
a widow, who is still alive and also other 
- daughters besides the defendant who are 
also still alive. He, however, appointed 
his daughter’s son, tho plaintiff's father, 
by Will to be his successor. . 

The ‘plaintiff's right will depend upon 
the effect of the alleged resignation by 
his father, whether in the life-time of his 
father the plaintiff can succeed, and whether 
the father himself acquired a title by 
prescription which would descend upon his 
heirs. 

The widow and the other daughters of 
Reddi Puntulu and the pleintiff’s father 
are all interested in the decision of these 
questions, but none of them are parties 
to the suit, and the plaintiff himself dogs 
not alllege in the plaint that he is in 
- possession of the property. 

In these circumstances, we think that 
the suit is one in which, in the exercise 
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of the discretion vested in the Court, no 
decree for a declaration ought to be given. 
We may add that the prayer for a 
declaration that the plaintiff is entitled 
to revenue registry isone which is wholly 
inadmissible in a suit to which the Collector 
is not a party. The suit can, therefore, be 
viewed only as one for a declaration that 
the plaintiff is entitled to the trusteeship 


‘of the temple and its endowments. 


For the above reasons, we set aside the 
decree of thelower Court and dismiss the 
plaintiff’s suit with costs throughout. 

Appeal allowed. 





(s. c. 19 M. L.J 28; 5 A. L. T. 168). 
MADRAS HIGH COURT. 
Seconp Civiu Arrear No. 1425 or 1905. 
July 29, 1908. 
Present :—D{r. Justice Miller and Mr. Justice 
Abdur Rahim. 
R. Y. R. M. CHOKKALINGAM 
CHETTIAR—APPELLANT 
` versus 
S. SRINIVASA PATHER AND ANOTHER—- 
RESPONDENTS. 

Oowract «let (IX of 1872), 98. 87, 89 and 43— 
Contract, single and tndivisible, entered into with two 
persons—Repudiation by one of the promisors— Whether 
entiles promisee to rescind the contract altogether —Per. 
sonal contract, assignadbility of. 

Where a person enters into a single and indi- 
visible contract with two persons,-and one of the 
latter afterwards repudiates the contract, their lia- 
bility, though several, being also joint, the promisee 
is entitled to rescind the contract as against both. 

A contract that is founded on personal confi- 
dence between the parties and which in the contem- 
plation of the parties can only be performed by a 
deputy, cannot be assigned. - 

Second appeal from the decree of the 
Subordinate Judge’s, Court of Palghat in 
A. 8. No. 437 of 1905 presented against 
the decree of the Court of the District Munsif 
of Palghat in O. S. No. 43 of 1905. 

Mr. V. Krishnaswams Aiyar, for the Appel- 
lant. 3 
Mr. P.B. Sundara Atyar, for the Respondents. 

Judgment.—Mr. Krishnaswami Aiyar 
contended that though the'2nd defendant 
was competent to assign his rights under 
the contract to: the Ist defendant he could 
not divest himself of liability tothe plain- 
tiff, and consequently that the plaintiff was 
not entitled to put an end tothe contract 
on the ground of the assignment. . But 
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assuming that to be so without accepting 
the argument, the 2nd defendant has here 
admittedly dohe more than merely assign his 
rights to the lst defendant; he has re- 
< pudiated his own liability and given notice 
: to the plaintiff that he will nolonger be 
liable for the. performance of the contract. 
Mr. Sundara Aiyar relies upon this repu- 
diation as justifying the rescission of the 
contract by the plaintiff, and we think he is 
right. 

It is argued on behalf of the lst defendant 
that inasmuch. aš the liability of joint pro- 
misors is made by the Indian- Contract Act 
joint and several (vide section 43) the repudia- 
tion of the contract by one of such promisors 
will not entitle the promisee to rescind the 
contract as against the others. - 

We are unable to accedo this argument. The 
factthat' the promisee is entitled at his option 
torequire one of the promisors to perform the 
‘contract does not involve the position that 
the contract is a separate contract with each 
promisor. The plaintiff in the present case 
entered into a single and indvisible contract 
with the -two defendants. Their liability, 


though several, is also joint, and ifthe plain- - 


tiff is not entitled to rescind, heis required 
to carry out a contract into which he did 
not enter—a contract in which there is no 
longer a.joint liability on the promisors. 

In these circumstances, we think the re- 
pudiation by the 2nd defendant entitled the 
plaintiff to put an end to the contract. 

As regards the nature of the contract in 
question, we think that it is founded on per- 
sonal confidence between the plaintiff and 
the organizers of the Kuri, the Ist and 2nd 
defendants, and is not a contract which, in 
the contemplation of the parties, was to be 
‘performed by deputy, and thab being so it 
cannot, as we think was conceded, be as- 
signed. 

We dismiss the appeal with costs. 

i : Appeal dismissed, 


INDIAN casis. 


171 


(s. c. 90. L. J. 472). 


CALOUTTA HIGH COURT. 
MISCELLANEOUS CIVIL APPEAL No. 264 oF 
1907. ` 
March 24, 1908. 

Present :-—Mr. Justice Rampini and 
Mr. Justice Sharf-ud-din. 
BAHADUR MIAN—Derenpant— 
APPELLANT 

VeT&Us | 
SAHEB RAM MARWARI AND ANOTHER— 
PLAINTIFFS —RESPONDENTS. 
Hindu Lato—Mitakshara—Rights of adopted son same 


i 


.a8-those of natural-born son. 


The rights of natural-born and adopted sons govern- | 
ed by the Mstakshara School of Hindu Law are exact- 
ly the same. Therefore, an adopted son acquires the 
same right to the ancestral property from the date of 
his adoption as a natural-born gon does from the date 
of his birth. i 


Appeal from the order of the Sub-Judge 
of Monghyr, dated June 7, 1907, remanding 
the suit for trial on the merits to the Court 
of the Munsif of that place, which had dis- 
missed the suit on November 22, 1906. 

Babu Digambar Chatterji, for the Appellant. 

Babu Shiba Prasanna Bhattacharjee, for the 
Respondents. 

Judgment.—this is an appeal cecil 
an order of the Subordinate Judge of Bhagal- 
pore, dated the 6th June, 1907. 

The appeal arises out of a suit brought 
to enforce a promissory-ncte, “said to have 
been executed by the defendant on the 
20th September, 1902, in favour of Babu 
Saheb Ram and Lachmi Narayan Marwari. 
The suit on the basis of this note was first 
instituted by the plaintiff Saheb Ram alone 
and a decree was obtained et parte against 
the defendant. On the application of the 
defendant the ex parte decree was set aside 
and the case restored. On the 27th January 
1906 the defendant filed a written statement. 
He denied the genuineness of. the promissory- 
note and urged that the suit was bad by reason 
of the non-joinder of Lachmi Narain the son 
of Saheb Ram as a party.. Then Lachmi 
Narain was made a co-plaintiff on the 26th 
March 1906. After that the defendant con- 
tended that the suit by Lachmi Narain, 
having been brought more than 3 years 
after the date of the promissory-note, was 
barred by limitation and as the plaintiff 
Saheb Ram was incompetent to sue alone,. 
the whole suit must be held. to be barred by 
limitation. 
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The Munsif held that this contention was 
valid ; and he dismissed the suit. 
An appeal was preferred to the Subordi- 


nate Judge, who held that the Munsif was 


in error in dismissing the suit as barred by 
limitation. He goes on to say :— Lachmi 
Narain is admittedly the adopted son of Saheb 
Ram. Now,.according to the Mttakshara 
the rights of an adopted son are quite dis- 
` tinct from the- rights of a son born of 
one’s own. loins. In. the former case the 
right does not accrue except after the 
death of the adoptive father, while in the 
other. case -the right accraes immediately 
with birth.” Then he holds that the suit 
was properly brought by Saheb Ram alone 
as Lachmi Narain had no right to the pro- 


` missory-note till after the death of Saheb- 


- Ram, and that the suit was not barred; and 
he accordingly remanded the case for enquiry 
into the merits. 

. The defendant appeals to this Court and 
urges that the Subordinate Judge's views 
as to the rights of an adopted son under 
the Hindu Law are entirely erroneous; that 
~ according. to .the Mitakshara there is no 
difference between the rights of an adopt- 
ed son and a natural-born son, and that 
consequently.the Subordinate Judge is wrong 
in holding that ‘the suit is not barred by 
limitation. ~ 

` We are constrained to admit that the 
learned , Subordinate Judge is wrong in his 
view of Hindu Law. It has been laid down 
by Mr. Mayne in his work “ On Hindu Law 
and Usage,” paragraph 343, that “an adopt- 
ed son stands in exactly the” same position 
as a natural-born son and has the same 
right to object to. his father's alienations.” 
Then he goes on to discuss the rights of 
sons, whether adopted or natural, to self- 
aoquired property; and he points ont that 
self-acquisition ex-vi termini does not belong 
to the co-heirs. Then, after discussing the 
various rulings. on the point by various 
Courts, hesays :— The High Court of Bangal 
on a full examination of all t'13 native 
texts said that the apparent conflict bet- 
ween the passages of the Mitaksnar: is re- 

-conciled- if the rights of the sons in the 
self-acquired-property of the father i; treated 
es an imperfect right, incapable of being en- 
forced: And he winds up by saying that 
the Judicial Committee, on a review of all 


fhe texts and rolings, held that the tather 
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of an undivided family subject to the Mitak- 
shara Law had full power of disposition over 
his self acquired immovable property. .The 
rights of natural-born and -adopted sons are 
exactly the same. They have only an incom- 
plete right. The father can dispose abso- 
lutely at pleasure,. of self-acquired property. 
Now, that being so, it seenis to us to be 
necessary: to remand the case for a finding as 
to whether the promissory-note. was self- 
acquired property or not.-If it was, then 
Saheb Ram had a right to sue alone on. the 
promissory-note. -If it was not, then,- no’ 
doubt, the right to sue is barved by limitation. 
The-respondent, however, contends that it 
is unnecessary to remand the case, because the 


_ Judgment of the Subordinate Judge seems 


to imply that thé promissory-note was.self- 
acquired property. The learned Suburdinate 
Judge says :— The evidence of the defendant 


“clearly proves that Saheb Ram alone was . 


the person from whom. the defendant used 
to borroyv money, and not from’ Lachmi 
Narayan. * + * The 
promise to pay was mada by the defen- 
dant to Saheb, Ram slone. * * 

*.` “The mere fact of the mention 
i the names of two persons will not show 


- that both Saheb Ram and Lachmi Narayan 


jointly made the contract with the defendant- 
and, once admitted that Lachmi Narayan is 
the adopted son of Saheb Ram, it is im- 
possible to hold that Lachini Narayan has ` 
any interest in the subject-matter.” Then 


-he says :— The position of Saheb Ram is not 


the position of a karte of a joint ‘family, 
as Saheb Ram seems to havé been wrongly 
advised in the lower Court to admit. His 
position is that of an absolute owner, and 


‘I should add that of an exclusive owner of 


-The 


the money covered by the promissory- -note. 
firm, though. in the names of the. 
father and tha adopted son, belongs. exclu- - 
sively to the father. The adopted son’s name 
stands with that of the father simply by 
way of courtesy and for the purpose, I 
believe, of letting. the world at large know 
that Lachmi Narayan is‘Saheb Ram’s adopt- 
ed son, or is insome way connected with 
the estate of Saheb Ram. The real person 
interested in the money and ‘the- real person 
with whom the defendant made the contract 
was “Bakoh Ram, and Saheb Ram alone. 
* * Laehmi Narayan’ 
has no KA whatever in the promissory- 
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note. Saheb Ram is the lender of the 
money and the money belongs to him ex- 
clusively.: That. being so, Saheb Ram was 
alone competent to bring the suit. i 
Further, the pleader for the respondent 
calls attention’ to the fact that in the de- 


fendant’s petition for being declared an in- 
solvent, Saheb Ram alone was mentioned as 


one of the scheduled creditors and not thé’ 


names of Saheb Ram and Lachmi Narayan; 
and the scheduled debt is, from the defen- 
dant’s own showing, part of the consider- 
ation of the promissory-note. These passages 
in_the judgment of the Subordinate Judge, 
do not, however, seem to us clearly to show 
that he meant to hold that the property 
was the self-acquired property of Saheb Ram, 
and in these circumstances it will be more 
satisfactory to remand the case to the Sub- 
ordinate Judge to come to a clear finding on 
this point. 
to him to come to such a finding and to dispose 
of the case in accordance therewith. The 
Subordinate: Judge may.allow the parties to 
adduce fresh evidence, if he thinks it neces- 
sary to do so. 
The costs will abide the result. 
- Appeal allowed ; case remanded. 





(s. c. 9 C. L. J: 475.) 


CALCUTTA HIGH COURT. 

Recuvar Crvin APPRAL No. 295 or 1905. 

i April 18, 1907.- f 
Present :—Mr Justice Mitra and’ 

Mr. Justice Caspersz. | - 
NEMAI CAANDRA BOSE AND OTHERS— 
TENANT-(LAIMANTS—ÅPPELLANTS 
versus 
MOHAMED BASIR AND OTHERS— LANDLORD- 
_CLAIMANTS—-RESPONDENTS. 

Tenancy— Whether permanent—Devolution by assign- 
ment or succession—Recognition by succeasive landlords 
—Eridence of permanency—Unsformity of rent—Pay- 
ment of chowth— Const uction of ancient documen’s. 

Devolution of the interest of a tenant, either by 
Assignment or succession and its recognition by succes- 
sive landlords for more than half a century, afford 
sufficient evidence of permanency. , 

Uniformity of rentfor the. same period strengthens 
the presumption; and the fact mentioned in one of the 
sale-deeds by which the tenure was sold that one- 
fourth of the purchase-money. should be paid to the 


landlord is not sufficient to outweigh the presumption. * 


Upendra Krishka v. Ismail Khan, 320. 41 (P. 0.) 
and Nil Ratan v. Ismail Khan, 82 O. 51 (P D.), referred 
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` An ancient document ought not to be constrned in 


the light of present usages or modern understanding 
of the law. 


Appeal from the decree of the Special 
Judge of 24-Pergannahe, dated July 13, 1905. 
Babus Botdo Nath Dutt, Surendra Krishna 
Dutt, Sorosht Charan Mttra: and Prokash | 


- Ohandra Sarkar, for the Appellants. 


Moulvi Syed Shamsul Huda, Dr. Priya Nath 
Sen, Babu Joy Gopal Ghosha and Moulvi 
Nuruddin Ahmed, for the Respondents. i 


Judgment.—The appellants were 
claimants Nos. 7 to 9 inthe lower Court, 
and ihey claimed proprietary. interest in the 
land under acquisition. or, in the alternative the 
interest of permanent tenants., Their claim 
of proprietary interest has been abandoned, 
and very properly abandoned, by the learned 
Vakil who has argued their case. The only 
queation that remains for our decision is 
whether they have succeeded in making out a 
case of permanent tenancy. a 

The kobaia of the 27th September 1842, 
executed’ by one Srimati Bimola Sundari 
Dasi in favour of Jadub Chandra Bose, 
the predecessor of the.claimants, shows that 
she had a tenancy rightin respect of 4 bighas 
2% cottas of land, tanks and trees, bearing 
a rental of sicca Rs. 24-12. The land was 
described in the kobala as garden land; 
and the kobala further stated that the hus- 
band of Bimola had purchased the land and 
had been in enjoyment and possession of it 
and that she had inherited it as the heiress of 
her husband. At that ‘time the’ tenancy 
stood in the office of the landlord in the 
name of her husband Ganga Narain Sirkar. 
The deed, therefore, shows that Ganga Narain 
was recognised as purchaser, and his name 
was substituted for that of his vendor. The 
name of Bimola was not substituted in the 
landlord’s office, but it does not appear 
when Ganga Narain died and whether there 
was. a sufficient interval between the death 
of- Ganga Narain and. the ‘kobala of 26th 
September 1842, which might lead to an > 


- inference that the landlord: had refused to 


recognize the inheritance of ~Bimola. 
Nothing, therefore, turns on the non-substitu- 
tion of Bimola’s name. On the other hand 
the Aukumnama dated the 8th Chait, 1249, 
corresponding with 20th March 1843, clearly 
indicates that the then landlofd, the Nawab of 
Chitpore recognized the purchaser from Bimola 


_and directed a kabuliat to be executed by him 
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and possession to be delivered to him; 
Bimiola’s tenancy by inheritance from her 
husband was thus indirectly recognized. 
Since the purchase by Jadub Chandra, the 
property has remained in his family, and his 
‘heirs and descendants have been successive- 
ly recognised as tenants for more than half a 
century. Devolution of interest either by 
assignment or succession, and its recognition 
by successive landlords, afford sufficient evi- 
dence of permanency. 

The direction in the hukumnama of 1843, 
as tothe delivery of possession to Jadub 
Chandra was a surplusage. It is a purely 
formal matter. Sometimes tstafas used to be 
taken from vendors in those days, and nothing 
turns on the form of thehukumnama. There 
is no evidence of actual cessation.of possession 
of Bimola and subsequent delivery of 
possession to Jadub Chandra. The kabultat 


of Jadub Chandra has not been putin and 


we do not know what the contents of that 
document were. The respondents did not, or 
would not, produce it. 

Bimola though she was a Hindu widow, 
received Rs. 151, us the sale-money which, 
in comparisun with the increased value of 
money in these days, was undoubtedly far 
more than the price of a tenancy from year 
to year. The compensation which has been 
aliétted on apportionment, by the learned 
Judge to the appellants as the market-value 
of a tenancy from year to year is considerably 
less than Rs. 151 the sum paid by their 
predecessor to Bimola sixty years ago. It is 
not reasonable to suppose that Jadub Chandra 
would have paid Rs. 151 for a tenancy which, 
had little market-value in those days. The 
parties to the kobala must have been selling 
and purchasing a higher right. 

Since the year 1842 the same rent of stcca 
Rs. 24-12-0, with the addition which the 
conversion of sicca rupees into Company’s 
rupees necessitated, has been paid by the 
claimants or by their predecessor. It is quite 
clear from the documents before us that the 
rent has not only remained unchanged since 
1842 but that the same rent was paid at 
least for some years before 1842. The origin 
ofthe tenancy is unknown, but the legitimate 
inference is that the tenancy is permanent 
and at fixed rent.. In 1867, some of the 
claimants and -the predecessors of others 
mortgaged the property. 

Then again, the land was used for horti- 


INDIAN OASES. 


d and Nil 


7 
[1909 


cultural purposes. It was a garden, and, 
under the Rent Acts of 1859 and 1885, the 
rents could not be enhanced and the tenant 
could not be ejected. Though the present 
case is not oneunder any of those Rent Acts, 
we shonld, in ascertaining the share of: 
compensation money payable’ to the appel- 
lants, take into consideration their liability, 
if any, to ejectment or enhancement or rent 
notwithstanding any present use of the land, 
the original character of the tenancy leads 
to an inference adverse to the landlords. ` 

The fact mentioned in the kobala by Bimola. 
that a chowth or one-fourth of the purchase- 
money should be paid to the landlord is not 
sufficient to outweigh the presumption which 
arises from the admitted facts We do not 
know, and no evidence has been gone into on 
the point, what the custom or local usage in 
those days was sixty years ago. The pay- 
ment of chowth does not necessarily mean 
non-transferability. It might then have been 
the ordinary fee for registration in the 
landlord’s office of even transferable holdings. 
The words used in the kobala would lead to. 
such an inference and not an inference adverse 
to the appellants. We ought not to construé 
an ancient document in the light of present 
usages or modern understanding of the law. 
We must place ourselves in the position of 
persons living in those days, when ejectment 
was unknown and landlords charged heavy 
fees for registration. 

It appears tous that this case cannot be 
distinguished from the cases of Upendra 
Krishna Mandal v Ismail Khan Mahomed (1) 
Ratan Mandal v. Ismail Khan 

Mahomed (2), which were decided by the 
Judicial Committee about the time when the 
learned Judge of the lower Court pronounced 
his judgment in the case under appeal. In 
the cases before the Privy Council the 
purchasers, in circumstances similar to the 
~ purchaser in the present case, had to execute - 
fresh kabultats, and the old tenants had 
formally to relinquish. It is true, that in 
these cases, thera were more documents - 
indicating transf.rs and transmissions of 
interest, but the same principle must govern 
as the main facts and incidents are indistingn- 
ishable 
We are, therefore, of opinion that the 
‘appellants are entitled to the entire amount 
(1) 32 C.41 (P.C). 
(2) 32 0. 51 (P.0.), 


` 
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of compensation less the capitalised value 
of the rent payable by them to the claimauts 
Nos. 1 to 4. These latter claimants are en- 
titled to twenty years’ purchase of the rental 
which was payable to them on account of the 
land under acquisition. The appeal is 
decreed in the above terms. - 

In the decree which is to be drawn up the 
amount payable to each of the claimants or 
sets of claimants should be specified. No 
interest, however, should be charged on 
account of the money deposited in the lower 
Court by one party in favour of the other, 
as no application was made by either party 
for investment. 
own costsin both the Courts. 


Appeal decreed. 





(s. c. 9 C. L. J. 493). 


CALCUTTA HIGH COURT. 
Srconp Cryin APPRAL No. 15 or 1907. 
August 23, 1907. 

Present :—Mr. Justice Mookerjee and 
$ Mr. Justice Caspersz. 
HARIHAR PANDE—DEFENDANT— 

APPELLANT 
versus i 
Ohowdhury KARAMAT HOSSEIN 

AND OTHBRS—PLAINTIFFS—RRESPONDENTS. 

Civil Procedure Ooda (Act XIV of 1882), s 13— Res 
judicata—Decree tn rent suit—Declaration that land 
is liable to pay rent—Beyora scope of suit. ` 

A suit for rent of a particular year was dismissed as 
the plaintiff failed to show that any rent was due, but 
in the decree a declaration was inserted to the effect 
that the land was rent paying : 

Ifeld, that tho declaration was unnecessary and 
beyond the scope of the suit and the decision was not 
res judicata so far as the character of the land was 
concerned. 

Thakur Magundeo v. Thakur Mahadeo, 18 C. 647 and 
Run Bahadur v. Lucho Koer, 11 C. 801 (P.0.), 12 
L A. 28, followed. ` 

Appeal from the decree of the District 

- Judge of Shahabad, dated October 22, 1906, 
reversing that of the Munsif of Arrah, 
dated Feburay 20, 1906. 


Babu Satish Chandra Mukerji, for the Res- 
pondents, 


ZJudgment.—this is an appeal on 
behalf of the defendant in a suit for assess- 
ment of rent and for -recovety of such rent 
for a certain period. In the Court of first 
instance the defendant pleaded that the land 


Each party will bear their - 


was rent-free. In answer, the plaintiffs 
contended that the question was ses judicata. 
The Court of first instance held that the 
matter was not res judicata, inasmuch as 
although the question had been raised in a 


. previous suit, between the parties and decided; 


the decision was not final within the meaning 
of section 13 of the Code of Civil Procedure. 
The Court of first instance, therefore, went 
into the merits and found that the title of 
the plaintiffs to have rent assessed on the 
disputed land had been extinguished by 
adverse possession. In this view of the 
matter, the Munsif dismissed the suit. The 
plaintiffs then appealed to the District Judge, 
and it was contended on their behalf that 
the question of the character of the disputed 
land was res judicata. The learned District 
Judge gave effect to this contention and 
made a decree in favour of the plaintiffs. 

The defendant has now appealed to this 
Court, and the only question which is raised 
in the memorandum of appeal is whether the 
question of the character of the disputed 
land is res judicata by reason of the decision 
in the previous suit for rent. In order to 
determine this question it is necessary to 
refer to the subject-matter of the previous 
litigation. It appears that in 1904 the plain- 
tiffs brought a suit to recover Rs. 14-14-3 as 
arrears of rent with cessesand damages for 
the years 1309 to 1311. The allegation of 
the plaintiffs was that rent had been re- 
covered at the rate claimed from .the defen- 
dant for many years, but that from 1809 
the defendant had refused to pay rent. The 
claim was contested on the ground that rent 
had never been paid in respect of the dis- 
puted land, and that asa matter of fact this 
land formed part and parcel of a holding of 
20 bighas which was held by. the defendant 
rent-free. 

The Court of first instance considered the 
question whether the rent claimed land was 
rent-free land, and upon the evidence came 
to a conclusion adverse to the defendant. 
The Munsif also found that the rate at 
which rent was claimed was proved, and in 
this view of the matter made a decree in 
favour of the plaintiff. The defendant then 
appealed to the District Judge. The District 
Judge took additional evidence and came to 
the conclusion that the story of the plaintiffs 
that rent had been paid at the rate claimed 
was untrue and that asa matter of fact, 
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rent had never been realized in respect of this 
land. -He also held, however, upon the 


evidence that defendant had failed to prove © 


that the land was as alleged by him, rent-free. 
He accordingly allowed the appeal and dis- 
missed: the suit, but- he directed that a 
declaration should be ‘inserted in! the decree 


-to the effect that the land was liable to be- 


assessed with rent. Against this decree, no 


. appeal appears to have been preferred by 


either party. 


It isnow argued on ‘behalf of the plaintiffs 
that this decision operates as res judicata 
inasmuch as there was a declaration as to the 


- character of the disputed land in the .decree 


. recover rent and made a decree. 


bs 
ES 


of the appellate Court. 
contention is not well-founded. It is clear 
that the declaration in question was beyond 
the scope of the previous suit. The previous 
suit, as we have said, was not for declaration 
that the land was rent paying, nor was ib 
for assessment of rent. It wasa suit for rent 
of a particular year. No doubt the question 
whether the land was rent-paying or rent-free 
was incidentally in issue. If the Courts had 
found that the plaintiffs were entitled’ to 
in their 
favour for some rent, it might have been 
contended that the decision operated as res 
judicata so far as. the character of the land 
was concerned. Butthe suit was dismissed 


“inasmuch as the plaintiffs failed to prove that 


any rent was due as claimed by ‘them. It 
was, therefore, unnecessary for the Court to 
consider whether the defendant had succeeded 
in establishing that the land was rent-free as 
alleged by him. The declaration in question 
was; therefore, not only beyond the scope of 
the suit as framed by the plaintiffs; the 
decision of the question was also unnecessary 
in view of the determination of the appellate 
Court that the plaintiffs had failed to show 
that any rent was due. Under these cir- 
cumstances, it is impossible to say that the 
previous decision operates as res judicata. 
The view we take is supported hy the deci- 
sion of this Court in the case of Thakur 


Magundeo v. Thakur Mahadeo Singh (1), in 


which this Court following the decision of their 
Lordships of the Judicial Committee in Run 
Bahadtr Singh v. Lucho Koer (2), came to 


the conclusion that the deeision of the Fyll- 


1) 18 0. 647. 
a 11 0. 301 (P. ©.) ; 121. A. 28. 
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Bench in Niamut Khan v. Phadu Buldia OJ 
had been overruled by implication. - 

The result, therefore, is that this seal 
must be allowed and the decree of the District 
Judge set aside. As there has. been no 
decision upon the merits, the case will go 
back to the lower appellate Court to be tried | 
on the evidence on the record. 

The costs of this appeal will abide the 
result, — : 


Under section 13 of the Court Fees Act, 


-we direct that the amount of Court-fees paid 


by the appellant on the memorandum of 
appeal to this Court be refunded to him. 


Appeal allowed; caseremanded . 
(8) 6 0. 319. i i 
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Legal Practitioners Act (XV UI of 1879), s. 18— 
Professional misconduct—Pleader suggestiny a theory 
not suported by the record—Defamatory statement— z 
Privilege. . 

A tailor was charged with an indecent aéiealt on 
the complainant, an English lady, in the presence 
of a Gunner, who was the only witness _ to support 
the complainant. 5 

At his trial in the first Court, the accused denied 
the charge and attributed the false complaint tor... 
the fact that he had damned the complainant for 
Rs. 2 but he was convicted. In appeal the accused’s 
pleader argued that the defence put forward in 
the lower Court was not a true one and when press- 
ed by the Jadge what the real facts wore, he- 
gaid : “Possibly the Gunner was doing all that is` 
attributed to the accused”. The Court rejected 
this theory as without any foundation and dismissed 
the appeal. Further it made a reference to the Oourt 
of Judicial Commissioner in the exercise of its Dis- 
ciplinary Jurisdiction, regarding the conduct of the 
pleader, pointing out that, the allegation made by 
him was not only outside the record and unsupport- 
ed by any kind ofevidence, but was quite incon- 
sistent with what the accused himeelf said in the 
lower Court, ; that it was also a very opprobrious im- 
putation,- not only affecting the complainant’s re- 
putation asa woman, but calculated to injure very ` 
seriously her professional career as a sabodi. 
mistress: 

Held, by the Full Bench, that the reference, wag 
unfalled for as the pleader’s conduct was not only un- , 
deserving of censure-but correct. 

Per Crouch, A. J. C. 

A’ counsel, lire a Judge, should not be subject to 
fear for the consequences of anything which he might 
say -in’ the course of his 'dnty. Munster v,- Lamb, 
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11 Q B.D 583, 52 L J. Q.B. 726, 49 L. T. 252, per 
Boott, M I, followed - 

Where no malice is imputed and a pleadar spéaks 
under instructions from his client, no Criminal or 
Civil Proceedings would lie against him for a defa- 
matory statement. 

A pleader is not only justified to state what the 
aconsed’s defence really is, but is bound todo go. 

He is not limited to the record in his attempt 
to furnish an explanation of the evidence what is con- 
sistent with his client’s innocence. 

Per Knight, A J. C— 2 4 

Instructed or not, it is the duty of a pleader 
to make a suggestion, if he thinks it might advance 
the interests of his client. 


Raference by the 
Hyderabad. 

Mr. Tekcand Udhavdas, for Mr. Achal- 
ging. = : 

Mr. Daletand Ohularmil, Public Prosecutor, 
in support of the reference. 

“Mr Hurchantrat Vistindss, for the Bar. 
- Order. 

Crouch, A, J. C.—The facts which have 

led up to this inquiry are as follows :—One 
Jagatrai, darzi, was employed by the priest 
of the Roman Catholic Church at Hyder- 
abad to work asa tailor under the supervi- 
siun of a school mistress- attached to the 
Church. On the llth May he was set to 
work in her sitting room. ~The lady was 
seated fully dressed on the other side of a 
“draped wooden frame” close to an open 
window. Itis alleged that the darzi went 
up to her and placed his hands on her breast, 
that she at once rose up and screamed and 
that a soldier, Gunner D, who occupies rooms 
close by, and who was seated at an open 
window opposite, and in full ‘sight of that 
at which she had been sitting, at once went 
to her rescue and turned the darzi oub. The 
School Mistress states that accused when 
working in her room “could see clean 
through the doors Mr. Dechan in his room”, 
and “could see Mr. Dechan in his apartment 
when he was insulting me”. 
- A complaint was” filed before the City 
Magistrate, Hyderabad, who convicted the 
accused under section 354, Indian Penal 
Code, and sentenced him to 9 months’ rigorous 
imprisonment. 

At the trial, the School Mistress and the 
Gunner D, were the only witnesses. “The 
accused denied the offence and attributed 
the false complaint to the fact that he had 
damned the complainant for Rs. 2. ~ 
_ An appeal was filed, and came on for hear- 
ing before the Additional Sessions Judge 


Sessions Judge of 


out having a remedy but upon 
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Hyderabad, Mr. Alimahomed Hassanali. Mr. 


-Achalsing appeared for the appellant, and 


argued that the complaint was a false one. 
He appears to have argued strenuously that it 
was improbable that a darzi would have dared 
to assault an English lady ‘in the presence of 
an English soldier. He submitted that the 
defence put forward in the lower Court was 
not the true one, and on being pressed by ` 
the learned Judge to state what the real 
facts were, he said, “ possibly the Gunner 
was doing all that is attributed to the 
accused”. 

The Sessions Judge, Hyderabad, has, at the 
instance of the District Magistrate, reported 
the case to this Court pointing out that the 
allegation was not only outside the record and 
unsupported by any kind of evidence; but was 
quite inconsistent with what the accused 
himself said in the lower Court; that it 
was also a very opprobrious imputation, not. 
only affecting the compalinant’s reputation 
as a woman, but calculated to injure, very 
seriously, her professional career as a School 
Mistress. 

The present law in England, with regard 
to the privilege of counsel, is thus described by 
Dr. Blnke Odgers. “No action will lie against 
a Barrister for defamatory words spoken as 
counsel in the course of any Judicial pro- 
ceedings with reference thereto, even though 
they were unnecessary to support the case of 
his client, and were uttered: without any 


justification or excuse, and from personal? 


b 
p 


ill will or anger towards the plaintiff arising? 
from some previously existing cause, and are 
irrelevant to every question of fact which is. 
in issue before the tribunal”. (Odgers on 
Libel and Slander, 4th Fid.,1905, page 285). 
In the course of his judgment in the 
leading case of Munster v. Lamb (1) Boott, 
M. R, bas explained the reasons why this 
wide liberty has been given to the counsel. 
It owes its origin to the very real mischief 
which results if counsel could not speak 
freely. The privilege exists not for the be- 
nefit of unscrupulous Counsel, but for the 


. public good. It is, of course, not for the public 


benefit that persons should be slandered with- 
striking a 
balanca between convenience and inconveni- 
ence, between benefit and mischief to the 
public, it is thought better that counsel, 

(1) 11 Q. B. D..538; 52 L. J. Q. B. 726; 49 L. T.. 
252. 
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like a Judge, should not be Ba to fear 
for the consequences of anything which he 
might say in the course of his daty. 

A counsel has special need to have his 
mind clear of all anxiety; his position is 
one of the utmost difficulty. “He is not 
called upon-to consider whether the facts 
with which he is dealing are true or false. 
What he has to do is to argue as best 


ashe can, without degrading himself, in ` 


order to maintain the proposition which will 
carry with it either the protection or the 
remedy which he desires for his client. If 
amidst the difficulties of his position he were 
called upon, during the heat of his argument, 
to consider whether what he Bays is true 
or false, whether what he says is relevant 
or irrelevant, he would have his mind so 
embarrassed that he could not do the daty 
which he is called upon to perform’ (See 
Munster v. Lamb (1). pp. 603, 604). 

Now every objection and every reason 
which can be urged against an action for 
libel or slander will equally apply against this 
Court enforcing its powers as disciplinary 
authority. The penalties which this Court 

- can infijct on pleaders have far more terrors 
for them than ordinary Civil or Criminal pro- 
ceedings for defamation. For us tohold that 
a pleader, who utters defamatory, words, in 
the course of his duty, is liable to have his 
sanad .suspended or cancelled, would Have 
an absolutely paralysing effect on the Bar 
of the Province, and would lead to the most 
serious inconvenience to the public. 

It has been suggested that the law in India 
with regard tothe Criminal responsibility of 
counsel for defamatory statements may differ 
slightly from the English Law; it is, however, 
unnecessary. t6 consider, in the present case, 
what are the points of difference. For no malice 
is imputed; we accept Mr. Achalsing’s assura- 
nee that he spoke under instructions, and there 
canbe no doubt that the statement was re- 
levant. The authorities are quite clear that 
in India, no Oriminal or Civil proceedings 
would lie fora defamatory statement made 
under such circumstances 

Iam of opinion that when Mr. Achalsing 
was pressed to state what the accused’s defence 
really was, he was not only justified in stat- 
ing it, but was bound to do so. 

_the Court for the express purpose of repre- 
senting the appellant, and answering on his 

behalf any question put by the Court. Had 


- a 
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he, when questioned, replied that he had mo, 
instructions as to whatreally‘occurred,it would |. 


have not only been untrue, but- would have — 
been equivalent to abandoning the appeal, and 
Had he replied that he 


deserting his client. 
was ina position to give his-client’s version of 


the affair, but was prevented by motives of É 
Judge would | 


delicacy from stating it, the 


ann) 


aed 


certainly have regarded the statement as an 
admission of the truth of the prosecution |, 


Case. 


The Sessions Judge dwells on ‘the fact that 
the record contained nothing to support `, 
the theory put forward. But it appears to _ 


me clear from the Judge’s notes, read with 


Mr. Achalsing’ 8 application that the Court was | a 


requiring an explanation that the record did 


not furnish. The Judge was -certainly en- | l 


titled toask such an explanation, nor is a 
pleader limited to the record in his attempts 
to furnish an explanation of the 
which is consistent with his client’s inno-. 
cence. Theomission ofthe pleader in the 


original Court to base the. defence son, the, 
theory put forward by Mr. Achalsing is |; 


quite intelligible to any one who has had 
practical experience of conducting criminal 


cases. The only two possible witnesses in the | 


case were the School Mistress and the soldier, 


It was hopeless toattempt to establish by. 


evidence the truth of the accused’s story, 


and it would have been both useless and |; 


dangerous.to put it forward at all, unless the 
pleader had assurance that the Magistrate 


was satisfied that the complainant haud been- f 
‘Tt. 


proved, in cross-examination, tó be a liar. 
would have been probably regarded as an 
aggravation of ‘the offence, and resulted in 
the punishment being more severe. Nor, 
judging from the notes of his arguments, 
was the theory any part of Mr. Achalsing’s 
case in appeal. But onca the Judge had 


asked for his client’s explanation of tho ` 


charge, and shown that, without some satis- 
factory explanation being furnished, he was 
unwilling to treat the alleged improbabilities , 
as having any weight, Mr. Achalsing had ` 
only two alternatives, he had either to give his | 


client’s explanation, or tosit down and allow, : 


the conviction to be affirmed. Whatever might. 


have been the risk to him ‘personally, it was _ 


his duty as a pleader to give the explanation; , 


it wus the only chance of saving his client. 
If an nocent lady has suffered in any way 


through Mr. Achalsing’s action, she ig entitled - 


evidence |, 


ary 
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“to syinpathy. But had a A ‘Additional 
Sessions Judge followed the ordinary, course 
in such cases, pointed ontat once that there 
was no evidence on the record to support the 
theory, and refused to entertain it, the damage 
done to the lady’s reputation would have been 
infinitesimal. Defamatory statements concern- , 
ing parties and witnesses are made in Courts 
of law every hour of the working day, but 
very little harm practically results. The 
only difference between this case and thou- 
sands of others is that the person defamed is 
one who makes a special demand on the chival- 
rous instincts, and who may heve suffered 
injury Ehe ak the action of the Judge in 
discussing and thus ` giving publicity to 
_ the’ defamatory statements i in his judgment. - 
As I am of opinion’ that Mr. Achalsing’s 
conduet was not only undeserving of censure, 
but correct; I ‘would merely return the 
papers, ` 
Knight,’ A. J, C,—I think, not- only that the. 
reference was tncalled for, but. that there is 
nothing in Mr. Achalsing’s conduct to which 
the moat fastidious delicacy can take -excep- 
tion. - 
of an accused person, convicted of indecent 
assault, he suggested, as a theory, that might 
possibly account for thepreferment of a false 
accusation, that the prosecutrix had herself 
been surprised in a compromising. situation; 
with the only witness .cited to support her 
complaint. The suggestion was not based on 
anything in the record, and was, moreover, in- 
consistent . with the defence set up by the 
accused. himself. But to hold that it, was 
one which a defending pleader might not pro- 
perly make, whether at the original trial or on 
appeal, would restrict the privileges of the 
Bar within intolerably narrow Limits and 
would rob counsel of much of their usefulness 
as aids to the administration of justice. That 
Mr. Achalsing’ 8 suggestion was based upon. 
instructions is true, but irrelevant. Instructed, 
or not, it was his duty: to make “it, if he 
thought it might advance the interests of his 
client. In so far as this proposition covers 
all theories that may reasonably be advanced 
bya defending pleader to account for the facts. 
‘alleged against his client, I think it may be 
safely laid down as rule of genéral applica- 
tion. ishould besorry to estimate how many - 
ases I have myself decided on theories not 
isolosed by the evidence, though suggested 
‘y the record, and in the large majority of - 
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them, it is probable that the particular theory 
‘approved was more-or less derogatory. to- >` 
the character of one or other of, the-con- ; 
tending parties. I would discharge the rule. 

Lucas, J. C.——I: have nothing to add to 
the remarks of my learned colleagues. I do - 
not consider that Mr. Achalsing has been 
guilty of professional misconduct and : 1 
would return the. papers to the District 
Judge. | 


kn, 
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PUNJAB OHIEF COURT. 
Srconp.Civm, Appuan No. 827 oF 1907. -- 
FULL BENCH, ` | 
Present :—Mr. Justice Chatterji, “Mr. Justice 
Rattigan and Mr. Justice chee 

FULL COURT,, ps 26 
Present :—Sir William Clark, Kn. Chief ve 
Justice, Mr. Justice Reid, Mr. Justico“ 
Robertson, Mr. Justico Konsingtoh, Mr Mr. 
J ustice Rattigan and Mr. Justice Shah Din. ©- 
SANWAL DAS—PLAINTIFP—ÅPPELLANT 
versus d 
GUR PARSHA D—DAPENDANT— RESPONDENT. 
Punjab Pre-emption Act (TI of 1905), 68. 4, 18, cl. (1), 
sub-cl. (7); 16, 17 and 18—Sale of two adjoining houses : 
by one ‘sale-desd—Pre-emptor’ 8 house adjoining only one. 
of the two houges sold—Pre-emption extends only to. one' 
house— Adjacent,” meaning of—Nature and object of 
the right of pre- -emption—Pri lmary and secondary right 
—-Pre-emptor’s right must exist prior to sale, at the date 
of sale, ut the date of suit and at the date ‘of decree— 


. Fendee cannot improve his position simultaneously with 


or after sale— Right to acquire” and “sale,” „meanings : 
of, ing d 


Held by the Fall Bench, (Chev, J., dissonting), Shes 


that when two houses, which adjoin one another, are 
sold jointly by one sale deed the right of pre- emption 
of the owner of a house, which adjoins only one of the , 
two houses sold, does not extend to both the houses 

sold, bat only to the one which adjoins his house. 

Per Ohatterji, J‘ Contiguity ? means contiguity in 
space and not otherwise. - 

Per Rattigan, J. >The word “adjacent ” Josi not . 
primarily mean “adjoining.” Its primary meaning 
is “lying close to.”- Therefore, while the term “ad. 
jacent” may be taken to mean “adjoining” in sec- ` 
tion 18 (1) (7), it should not be used in that restricted’. 
sense in all cases, as there may be cases where a per- 
gon, whose immovablé property ia not actually ‘ ad- 
joining,” may nevertheless be entitied to claim pre. 
emption under that sub-clause; 

Per Chavis, J.—Whenover the right of pre-emption 
depends on contiguity, the plaintiff can pre-empt so - 
much as lies ina ring fence adjoining his own pro- , 
perty; ke is only stopped whenhe comes to something 
which is entirely cut off from his own property b 
reason of property intervoning, which, whether 14 . 
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belongs to the vendor or to any one else, is not in- 
cluded in the sale-deed. Therefore, the plaintiff in 
thia case could and ghould have sued to pre-empt both 


the houses, they being contiguons to one another and. 


one being contiguous to his own. 

The word “ adjacent,” in section 18 clause (1), gub- 
clause seventhly of the Punjab Pre-emption Aot, means 
“adjoining” and nob “near to” or “ lying near to.” 
Therefore, when a person seeks to pre-empt certain 
property by reason of being the owner of adjoining 
property, he must claim the whole of such property 
so far ag it adjoins, or, in other words, is not separat- 
ed from, his own—separated, that is, by property not 


included'in the gale-deed. ` 


Held by the Fall Oourt (Robertson and Rattigan, JJ., 


dissenting), that where two adjoining houses are sold 
by one deed of sale and the owner of a house, which 
adjoins one of the two houses thus sold, sues to pre- 
-empt the one which adjoins his house and to which 
his right of pre-emption oxtends, the vendee cannot 
resist the plaintiff’s olaimon the ground that the other 


hoase not being subject, to plaintiff's pre-emption, he: 


stands on equal footing with plaiatiff by reason of his 
having become, under the sale-dead, owner of the un- 
pre-empted house on the-date of salo. Uttam Chznd 


- V. Lahor; Mal, 112 P. R. 1097; 75 P. W.R. 1907, ap- 


proved of. Bhagwan Das v. Mohan Lal, 25 A. 421, and 
Ram Hit Singh v, Narain Rai, 26 A.389;'A. W.N. 
(1904), 68, dissented from. Darshan Khan y. Sohaura 
Mai, 124 P. B. 1907; 48 P. W. R. 1907;3P. L. B. 


_ ` 1907, overruled. 


Por Olark, 0. J.—A plaintif must have a subsisting 
cause of action up to the time of the decree. The 
possession of the property in which the right of pre- 
emption inheres is a part of his cause of action, and if 

- he loses that property either voluntarily or involun- 
tarily before decree, his suit must fail. A defendant, 
however, cannot defeat such subsisting cause of action 
by subsequently acquiring property which would have 
presented the cause of action of: the plaintiff pre- 
emptor arising, if it had been acquired, before the 
sale. A defendant (vendee) is not: entitled to im- 
prove his condition after the cause of action has 
accrued to the plaintiff (pre-emptor). 

A sale against the rights of a pre-emptor is an in- 
fringement of his right, and the vendee cannot, by an 
infringement of the pre-emptor’s right, create for 
himself a weapon wherewith to defeat the pre-emp- 
tor’s right, he cannot by the same deed, as violates 
the pre-emptor’s right, defeat the pre-emptor’s right. 
It makes no difference that the pre-emptor has not a 


right over the whole of the property purchased, if he- 


-has a right over part of it, then the sale has i ed 
that right and cannot be utilized to defeat that right. 
A person cannot be said to own property adjacent 
to the property to be pre-empted, within the meaning 
of section 18 (1) 7 of the Pre-emption Act, when he 
only acquires that property simultaneously with the 
property to be pre-empted. A previous ownership is 
necessarily implied, and a person acquiring property 
simultaneously is in no better position than & person 
acquiring property subsequent to the pre-empted. 
He cannot sé a portion of the property acquired as 


a stepping stone to acquire the rest of the property _ 


by pre-emption. 2 
It is a well recognized principle of law that the 
position of a plaintiff-pre-emptor is not the same as 
the position of a defendant-vendee. x 
Per Reid, J.—There is-no distinction between the 


` 
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position of the purchaser at the date. of sale, at the 

date of suit, and at the date of decree. His position - 

at the date of sale governs the decision. ; 
Per Robertson, J.—A right of pre-emption is not one. 


. which is to be held “ sacro sanct.” ee 


- Per Rattigan, J—The right of pre-emption (1) 
comes into existence only after a sale has actually taken ' 
place; (2) ia not a right in property (jus in re aliena); 
(8) is not a right of forbidding an alionation. It isa Pa 
right of substitution for the purchaser in respect of 
the property sold. gpi TA 
A pre-eniptor must show that he has a subsisting 
cause of action, +e., a preferential right of purchase, 
not only at the date of the sale. of the’ property iw 
dispute, but also at the time of the ‘institution of the 
anit. ; 
Tho object of the law of pre-emption is -to keep out 
‘strangers and the Courts should adjudicate not only 
with reference to the position of the pre-emptor, but. 
also of the vendec, and if prior to suit, the latter has 
been able to improve his positiow and appears in 
Court clothed with rights equal or superior to those 


_of the plaintiff, the claim should not be decreed 


simply because at the date of the sale the pre-emptor 
was in a better position than the vendee. 4 
` The law of pre-emption is a very special branch of 
jurisprudence and it infringes at times very 
hardly upon the right of an owner of property to sell 
that property to his best possible advantage. 

Per Shah Dim, J.—The right of pre-emption in its 
essence and inception is the privilege of the first 
refusal and as such exists and inkeres in a determinate 
person antecedently to an actual sale. | 5 

The primary object of the right is-to “forbid an 
alienation,” in cases where it cannot be -otherwiso 
forbidden, by seriously hampering the owner's power ` 
of disposition by laying’ down onerous conditions ` 
under which alone it can be exercised. : 

The primary or antecedent right of ‘pre-emption 
exists before anl-indépendently of an actual gale; it - 
inheres in a determinate person or persons, or, at 
all events, in a class of persons that can be ascertain- 
ed, and it is only when the primary right of the pre- 
emptor is infringed by a sale in favour of a third 
person that his secondary meh of redress in the 
shape of olaiming substitution of himself for the 

vendee arises. if were 
A right of pre-emption is as definite and palpable a. 
right as any other legal right, though it is distinguish- 
able from many other rights 12 its peonliar character- 
istics . . i | 
Section 4 of the Punjab Pre-emption Act apeaks not 
of the primary right of pre-emption, but of the second. 
ary right of pre-oription ‘which accrues to a pro. 
emptor after a sale has actually taken place. - ie 
The words. “right to acquire” in the said section 
do not necessarily mesn the right to acquire by way; 
of substitution for a vendeo after & sale hag actually 
takeri place, they can also mean the right to acquire. 
«property in preference to other persons ag soon as 
the -owner proposes to sell such property and, con- 
formably to the procedure laid down in seotions 16 
and 17 of the Act gives notice of the sntended sale to 
the pre-emptor. i i oy 
The word “sale” in section 4 includes both a con- 
templated and an actual sale. a 
Sections 16 and 17 of the Pre-emption Act deal with 
tho right of pre-emption which inheres in certain per- 
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pons before an actual sale. 

Section 18 contemplates the contingenoy of that 
right-being violated by a sale being made to a person 
other than.the persons aforesaid and gives rise to the 
secondary ght, that is, the right of action. 

The word í pre-emptor ” also has two signification 
corresponding with the-primary and the secondary 
` right of pre-emption respectively. 

The question of priority as. between the pre-emptor 
and.the-vendee must be decided in advertence to the 
state of things existing at the time of the sale and 
not at any later period. 
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: of house C he was also at date of institution of 


[Certain incidents of the institution of customary , 


pre-emption in the Punjab compared with the inci- 
dents of pre-emption ander the Muhammadan Law.) 

Per Chatterj+, J —(In. making reference to the Full 
Bench)—A pre-emptor is bound to show.that he was 
clothed with the right at the date of sale and also at 
that of suit and up to the time of the final decree. Yf 
he loses: his.right within the period mentioned above, 
whether by- his own act or from canses beyond his 
control, -his suit fails. 

- The right of pre-emption in its essence is one to 
take advantage of a contract of sale of immovable 
property -between two other persons and to be sub- 
stituted as vendee in-place of the vendee in the con- 
tract. Itis a substantive and primary right which 
is possessed by, or inheres in, the pre-emptor.‘ The 
right exists in.a -dormant state in the pre-emptor 
before the sale of the property, subject to pre- -emption, 
takes place. It is a burden on property in respect of 
whioh pre- -emption can be claimed. It is not a jus in 
re aliena, but it is a jus ad rem alienam acquiorendum. 
It is not a right to,or in property, but one to control 
the tranafer of the property. It involves a restriction 
on the full rights of ownership by hampering the right 

` of disposition in certain respect. 

Per Chevis, J—(In making reference to the Fall 
Bench)— —The pre-emptor must prove a superiority 
existing from the moment prior to sale, to the instita- 
tion of suit. - 

: The.right of pre- eigen does not come into exist- 
_ ance till a sale takes place. 


Appeal from. the decree of A. E. Martineau, 
Esquire, Divisional Judge, Delhi Division, 
‘dated the 18th May 1907. 

Mr. Harris and Pandit Sheo Narain, for the 
Appellant. 

Mr. Shadi Lal, for the Respondent. 


- Chevis, J — (27th May 1908).—The plan is 


given on page 7 of the paper book. The pro- . 
perty sold’ consists houses B and O and two ` 


other’ houses situated elsewhere and some 
jewelry. Sanwal Das sues as one of the co- 
owner of house A to: pre-empt house B. - 
-The District Judge held that as housés B 
and O adjoined one another and as house B 
ndjoined house A both B and O must be 
regarded as property adjoining A, and that 
a suit for B alone would not: lie. The Divi- 
sional Judge did not agree with this, but held 
that the suit must be dismissed for another 
reason, viz., that as the vendee was now.owner 


suit owner of property adjoiuing B, and so 
that plaintiff had no preferential right exist- 
ing at time of suit to pre-empt B. | fis 7 

Plaintiff appeals, urging’ that! both the 
above reasons for dismissal of suit dre wrong; 
the vendee urges that both reasons are right._ 
In the first place I note that in another suit 
the owner of house D has sued to pre-empt 
O. -That case has also come before us in 
appeal (Appeal No. 790 of 1907), and I have 
just recorded a judgment in which I have’ 
come to the finding that the claim should be 
dismissed, if my learned brother concurs, 
vendee will now rank as undisputed owner 
of honse C, but if the owner of house D 
succeeds in’ his appeal I doubt if the Divi-' 
sional Judge’s reason for dismissing the anit 
can be upheld. For, if Cis wrested from the’ 
vendee by pre-emption,’ I do not ‘think he ` 
could in this suit sustain a countbr-olaim , as 
being an owner of adjoining property. , 

I will firsb:consider the reason given by the 
learned District Judge for dismissing the suit. 
He considera that when a claim is “brought 


by reason of contiguity the right to pre-empt |. 
-extends as faras the - property ' sold is not 


separated by any intervening space or othér 
property. According to this if a man sold a 
line of houses, 8 person owning a house adjoin- 
ing at one-end would have to sue to pre-empt 
the whole line. The learned Divisional Judge, 
however, thinks that if the houses. are treated 
as distinct properties in the deed of sale, the 
plaintiff is only- bound to pre-empt the Hote 
immediately’ contiguous to his own. 

Both the lower Courts have discussed the’ 
question of a vendor being able to defeat pre-" 
emption, but I do not think such a discussion is 
of any use. It seems to me obvious that in cer- 
tain cases pre-emption can bedefeated. Take 
for instance, the case of a man owning three or 
four houses bounded on the north‘and east by 
public streets. He may first sell the north-east 
house which is bounded ‘on north'and east’ by 
streets and on south and west by the other 
houses of his own, no one.can pre- -empt so far. 
The next day he may sell the rest of his houses 
to the same yendee, who ina suit for per-emp- 

_tion can urge, “Lam an owner of adjoining 
property as much as any one, every house I 
bonght on the second day directly adjoins ` 
the house L bought on the firat-day.” 

Now a house does not always remain a 
house, alteration of ‘structure may “make it 
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into two houses or may include it in the 
adjoining house. Whena man sells two or 
more adjoining houses, no doubt, he names the 
l:ouses ag so many houses in the sale-deed: he 
probably gives the separate numbers which 
each honse has in the municipal register, 
khasrabandt or similar document, and he may 
give the separate boundaries of each house, 
especially in a town like Delhi where sale- 
deeds are commonly drawn up with such 
wealth of detail. But does that make each 
house 8 separate property for purpose of pre- 
emption? Not,in my opinion. The doctrine of 
` pre-emption in towns by reason of contiguity 
seems to me to be, that a man has a right to 
prevent a stranger being brought inas his 
next door neighbour. If houses A, B, C, D, 
and E, all adjoin in a line and the last four 
are sold, how can the owner of A. avoid hav- 
ing & stranger as next door neighbour if he 
is allowed to pre-empt B alone? The 
stranger will still be his next door neighbour 
if he is allowed to retain possession of C; 
again, if description in the plaint is to be 
the guide as to what are separate properties, 
“it lies on the vendor and vendee as to how 
fir the neighbonr can pre-empt, for the deed 
may be so worded as to describe simply those 
rooms immediately adjoining the pre-emptor’s 
house as separate properties. Take again 
the case of a man selling fields. Under the 
old law a man could sometimes claim to pre- 
empt by reason of a special custom entitling 
him as owner of adjoining fields to pre-empt. 
The sale-deed would usually give the kkasra 
numbers. Could he only claim to pre-empt 
the khasra number sold which immediately 
adjoined his own land? Could he not rather 
say he claimed to go on and pre-empt so much 
land as lay inaring fence adjoining his 
ownP Two fields may at any time be thrown 
into one or sub-divided into more than one and 
khasra numbers are subject to change at least 
at every settlement. In my opinion wherever 
‘the right of pre-emption depends on contiguity, 
a plaintif can claim to pre-empt so much as 
lies in a ring fence adjoining his own pro- 
perty; he is only stopped when he comes to 
something which is entirely cut off from his 
own property by reason of property interven- 
ing which, whether it belongs to the vendor 
or to any one alse, is not included in the sale- 
deed. If tke vendor or vendee were to raise 
the plea “ the two houses are described a8 
separate properties in the sale-deed and go 
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you can only pre-empt the one immediately 
adjoining your own.” Surely it would be 
a good and sufficient answer for the plaintiff 
to reply. “You have chosen to join the 
two houses in one sale, and- yon cannot, 
therefore, object to their being regarded as one 
property for purposes of my suit.” In my 
opinion, therefore, the plaintiff in this case 
could and should have sued to pre-empt both 
the houses, ther being contiguous to one 
another and one being contiguous to his own. 
Then as to the second plea that the vendee is 
also by the very sale an owner of adjoining 
property and so has rights equal to that of 
plaintiff as regards house B. This seems 


directly opposed to what was held in Uttam 


Ohand v. Lahori Mal (1). But it seems to 
me that that ruling overlooks the difference 
between the position of a plaintiff and that of 
the vendee in a pre-emption snit. This 
difference has been well brought out in 
Darehan Khan v. Sohaura Mal (2). The 
plaintiff, to succeed, must havea right to 
pre-empt existing both at time of sale and 
also at time of suit. The vendee may de- 
feat it by showing either that plaintiff has 
‘lost his superiority between these periods or 
that he (the vendee) has between these 
periods improved his position and was at date 
of suit in as good a position as the plaintiff, 
The plaintiff, on the other hand, cannot get a 
decree by showing that the vendee has lost 
his superiority between these snits; see 
Muhammad Nawaz Khan v. Musammat Bobo 
Sahib (3). In my opinion the correct way 
of stating the matter would bé that plaintiff 
must prove a superiority existing from the 
moment prior to sale, to the time of institution. 
I fail to see any hardship tv the plaintiff if my 
view be correct. In my opinion the plaintiff 
can pre-empt as regards the whole where 
the property sold is in a ring fence. So that 
the pre-emptor could not defeat such: claim 
by saying © I also am now by the very sale in 
question an owner of adjoining property.” 
If plaintiff does not claim as much as he 
might, I think the pre-emptor can fairly say: 

‘ You have sued for less than you could and 
even if that were nota sufficient reason for 
dismissing your suit, you are now on no better 
fodting than I, as now we are both owners 


of adjoining property.” If a vendee can - 
ie nae Fee dl ie 

oe a 48 P. W. R 10075,8 P. L R. 

1 


(3) 44 P. R, 1908; 75 P. L R. 1908, ` 
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resist a claim to pre-empt either by reason of 
a purchase prior to, or of one subsequent to, 
the purchase in dispute, I fail to see why he 
cannot resist it by reason of rights acquired 
under the very sale in question. Suppose, 
for instance, a custom whereby an owner of 
land could pre-empt a house in the same 
village, and suppose there was no custom of 
pre-emption as regards land, I take it 
that a man who had bought a house 
could resist -& claim to pre-emption, if 
at any time prior to institution of suit he had 
become an owner of land. He might have 
bought the land either before or after he 
bought the house and according to my view 


‘he might have bought both land and house by- 


one and the same sale-deed. The facts would in 
either case be the same, viz., thatat the date of 
institution of suit he was on as good a footing 
as the plaintiff. Then as to a plea which has 
been raised that houses A and B, have a 
common entrance. This seems to have been 
raised for the first time in arguments in the 
Divisional Court. It is not supported by the 
plan putin by plaintiff and it seems some- 
what late now fcr plaintiff to challenge the 
correctness of his own plan. As to one house 
| being servient to the other there is no proof 
at all of this on the record. Lastly, I would 
remark that though this judgment is opposed 
to Uttam Chand v. Lahort Mal (1) I would, 
. with all respect to the learned Judges, point 
out that that judgment, though it mentions 
the plea “that plaintiff must take the 
whole bargain or nothing,” as one of the points 
to be decided does not (in my humble opinion 
at least) decide this plea satisfactorily. The 
decision on this point is given in the penulti- 
mate paragraph of the judgment. It refers 
to Explanation I to section 106 of Rattigan’s 
Digest and rulings quoted there. The ex- 
planation only lays down that a pre-emptor 
is not bound to claim the whole when his 
right of pre-emption extends only to a part. 
Qnite'so; but the question still remains 
whether, with reference to clause seventhly 
of section 13, the plaintiff has a right to pre- 
empt bothhouses, and the answer to this ques- 
_ tion seems to me to have been assumed rather 


than reasoned out in Uttam Ohand v. Lahori 


Mal (1). The rulings quoted under the 
Explanation have all been referred to by me; 
they are all rulings under the Punjab Laws 
Act and-none of them in my opinion throw 
any light on the above question. I would 
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uphold the decree of the lower Courts and 
dismiss the appeal with costs. 

Chatterjee, J.—(B3lst May, 1908). = regret 
my inability to concur with my learned 
brother on either of the points which he has 
decided against the plaintiff-pre-emptor. 

Iam on the whole not prepared to agree 
that houses B and C are one and that the 


“claim of the owner of house A extends to 


both on the ground of adjacency. It is 
undeniable that honse A is not adjacent to 
O taking “ adjacent ” to mean contiguous or 
adjoining as my brother has done, for other- 
wise much of his argument on this head seems 
superfluous. The adjacency can exist only if 
A and B are treated as asingle house or 
: property. There is nothing to show that they 
are. They are distinct houses with distinct 
boundary walls opening on different streets 
and have no passage or means of egress into 
each other. They must be separately pos- ` 
sessed and occupied as they are at present 
constituted and what is most important have 
been treated by both the vendor and vendee 
as distinct houses and have been so described 
with the separate boundaries of each in the 
deed of sale from which the suit takes its rise. 
If they are separate houses the argument of 
contiguity must fail altogether, and the only 
apparent ground for treating them as one is 
that they are comprised in the same bargain.’ 
But admittedly this by itself is not a sufficient 
reason, for there are other houses situate at 
a different place to which the argument does 
not apply. I hold that in, diciding whether 
the houses are one or not for purposes of pre- 
emption, we must take words in their ordinary 
sense and look to the action of the parties to 
the sale and above all to the deed by which 
the transaction was effected. It is clear there- 
from that the parties treated the houses ag 
distinct and the case ought to be dealt with on 
that footing in the absence of cogent reasons 
to the contrary. 

If“ adjacent ”, in clause 7 of section 13 of 
the Punjab Pre- emption Act, means simply. 
“near ” the question of the, separateness of 
the house need not arise, but this interpre- 
tation has;not been urged anywhere except 
at the close of the argument of appellant’s 
counsel. If it is to be taken into consideration, 
there is nothing to show up to what distance 
a house may be considered adjacent to another 
in order to give rise to the right of pre-emp- 
tion, and the point cannot and ought not to 
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be decided against the plaintiff-respondent 
without further enquiry, but there is no case 
nor proposal for snch inquiry at this stage. 
There is in fuct no ring fence in which the 
houses B and C may be held to be enclosed. 
By contiguity I would understand contiguity 
in space and not otherwise. 

My brother’s arugment about the sale of 
several fields at one place does not to my mind 
carry the matter much further. In the first 
place the khasra numbers are not really dis- 
tinguishing marks like enclosures or raised 
boundary walls but rather marks of identifica- 
tion on the village shajra. When a plot of 
land comprising several khasra number is sold 
people andersténd that the whole land as a 
block is sold. The illustration appears to me 
not to be very apposite, and if we postulate all 
the circumstances requisite to make it ana- 
logous to the present case, I think the difficulty 
remains precisely where itis in the latter. 

The learned Divisional Judge takes the same 
view and the reasoning of the learned Judges 
who decided Uttam Chand v. Lahori Mal (1) 
entirely supports it. I have refrained, there- 
fore, from giving my reasons at length. 

As regards the second point, I am atill 
less able to accept my brother’s -conclusions. 
Speaking generally, I agree that a pre-emptor 
is bound to show that he was clothed with 
the right at the date uf sale and also at that 
of suit and up to the time of the final decree 
or should have his claim dismissed. This is 
all, I think, that has been affirmatively laid 
down by the previous rulings of this Court, 
and the Allahabad Court with one exception to 
which I shall presently refer. Lf the pre-emptor 
loses his right within the period mentioned 
above whether by his own act or from causes 
beyond his control, his suit fails. But this is 
very different from saying that he may retain 
his rights intact, but may lose his suit never- 
theless in consequence of the vendee improv- 
ing his position to an equality with, or a superi- 
ority over him, after his cause of action has 
accrued and is sought to be enforced in Court. 
Hor the latter position there is, I think, no 
direct authority except the ruling already 
mentioned, vts., Darehan Khan v. Sohaura 
Mal (2). To my mind this is going too far, 
for the ordinary rule is, that a person is not 
affected by anything that has transpired after 
his cause of action’ has arisen and his suit 
instituted. The pre-emptor cannot get a 
decree unless he maintains the right on which 
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he sues to the end, but I have great difficulty 
in understanding how his position can be 
changed for the worse by the vendee bettering 
himself by acts subsequent to the institution 
of the suit. The right is in essence, one to take 
advantage of a contract of sale of immovable 
property between two other persons and to be 
substituted as vendee in place of the vendee in 
the contract. Section 4 of the Pre-emption Act 
does not lead to a different conclusion. The 
rights to be adjudicated upon are those exist- 
ing at the time of the accrual of the cause 
of action subject only to the plaintiff being 
required to show that he is still possessed of 
the rights on the infringement of which his 
suit is based, and no improvement of the 
vendee’s position ata subsequent period can 
have any bearing on the points in issne. The 
peculiar nature of the right of pre-emption 
justifies the greater stringency adopted about 
the pre-empting plaintiff's possession of the 
right up to time of decree, but apart from 
this, he is in the same position as any other 
plaintiff. To hold otherwise would appear to 
me to be reducing the right of pre-emption to 
a delusion and a snare. 

It is possible that we are drifting to the 
position taken up in Darehan Khan v. Sohaura 
Mal (2), though with great deference to the 
learned Judge who decided it, 1 think the 
rational trend of authority has not gone go 
far. If, therefore, my learned colleague is 
unable to agree with me, I would propose a 
reference to a Full Bench to define the exact 
position of a pre-emptor in respect of the 
matter we are considering. 

I am also unable to agree with my learned 
brother ` that the vendee can rely on his 
ownership of house © under the purchase to 
set up an equal right of contiguity with the 
plaintiff. I confess, I cannot well understand 
the reasoning on which such a contention is 
based. Plaintiff’s complaint is that the vendor 
was bound to sell B to him and that its sale 
to the vendee constituted a breach of his 
right and gave him a cause of- action. How 
can asale of © simultaneously with B to the 
vendee clothe him with rights equal to those 
of the plaintiff, so that hecan say the vendor 
was equally bound to sell B to him as a con- 
tiguousowner. He derives his title from the 
very sale which infringes the plaintiff’s right. 
J agree with the view taken of this point in 
Uttam Chand v. Lahort Mal (1) and, therefore, 
peed not enlarge on it any farther, | 
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Owing to a differnce of opinion among the 
Judges constituting the Division Bench 
the-case was referred by the following 
ORDER OF REFERENCE TO A FULL 

BENCH. 

Chevis, J.— (1st June 1908).—I am exceed- 
-~ ingly sorry that I find myself still of the same 
opinion, atleast asregardsthe question whether 
the owner of house A cannot claim to pre-empt 
both the houses, and I agree with my learned 
brother in referreng the case to a Full Bench. 
The points involved are of importance, and I 
think this is a suitable opportunity to test the 
correctness of the two rulings—Uttam Ohand 
v. Lahorté Mal (1) and Darehan Khan v. 
Schaura Mal (2). , 

The two points for determination are— 

-(1) When two houses which adjoin one 
another are sold jointly, does the 
right of pre-emption of the owner 
of a house which adjoins only one 
of the two houses sold, extend to 

‘both of the houses P 

(2) If the answer to the first question be 
-in the negative, is the vendee en- 
titled to say that by reason of his 
having, under the sale-deed, become 
an owner of adjoining property, he 
stands on an equal -footing, so that 
‘the pre-emptor cannot pre-empt 
even the one house adjoining his 

own P 

I would add that in this particular case it 
seems tome unnecessary to discuss the 
difference of the two words” ‘adjacent ” and 
“ adjoining,” for in this case house A actually 
adjoins house B and house B actually adjoins 
house C, and it has not been contended that 
C is adjacent to A. 

As regards the second point I should lke 
to hold that any improvement in the status 
of the vendee subsequent to the sale should 
be disregarded, so that a pre-emptor, who 
could prove that his right was preferential to 
that of the vendee up to the time of sale and 
that his position had not deteriorated sub- 
sequent to the sale, should succeed. But 
unless this can be held (and I am very 
doubtful, if it would be correct so to hold) I 
fail toseethat it makes any difference whether 
the improvement in the status of the vendee 
takes place after the sale or by the sale-deed 
itself, 

As regards’ point 1, with all possible de- 
ference to my learned colleague and to the 
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learned Judge who- delivered judgment in. 

Uttam Ohand v. Lahori Mal (1) I still find 

myself unable to agree. The case is acoord- 

ingly referred to a Full Bench. my 
ee J.— (lst June 1908).—I agree 

to the foregoing points being referred 

Full Bench. E R E 

JUDGMENT OF THE FULL BENCH. 

Rattigan, J — (23rd July 1908).—The facts 
ofthe case are stated fully in the judgments. 
of the learned Judges who heard tho case as 
a Division Bench. The two questions re- 
ferred to the Fall Bench are these — 

(1) “ When two houses which’ adjoin one 
another are sold jointly, does the right of. 
pre-emption of the owner of a house which 
adjoins only one of the two houses sold, extend 
to both of the houses ?” 

(2) “ Tf the answer to the first question be 
in the negative, is the vendee entitled to 
say that by reason of his having under the 
sale-deed become an owner of adjoining pro-- 
perty, he stands on an equal footing, go 
that the pre-emptor cannot pre-empt even: 
the one house adjoining his own P Upon the 
first question I deprecate laying down any 
general rule. The claim in the present case 
is based on section 13 (7) of-the Punjab Pre- 
emption Act 1905, and I find that the right 


| of pre-emption given under that clause is one 


given to the person where immovable pro-.- 
perty is adjacent to such property, In the 
present case and upon the particular facts 
of the case I agree with my brother Chatterji, . 
that house C is not adjacent to house A. No 
doubt it adjoins house B which in turn adjoins 
house A, but I cannot agree that it must, for 
this reason, be held to adjoin house A. The 
word h adjacent” does not primarily mean. 

adjoining.” Its primary meaning is “lying 
close to” (ad ; jacese—=lying towards); but 
while I am not disposed to disagree with my 
learned brother that the ordinary meaning of 
the expression in section 13 (7) of the Act 
must be taken to be “adjoining,” I would 
not so restrict. the meaning of that term in 
all cases. There may be cases where a person 
whose immovable propety is not actually 
adjoining, may nevertheless be entitled 
to claim pre-emption under that clause. 
In the present case, however, I en- 
tirely accept my brother Ohutterji’s argu- 
ments on this. point, and for the re&song 


“given by him, as also for the reason given in 


Uttam Chand v. Lahori Mal (1), I would hold 
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that the plaintiff was not compelled to sue 
for pre-emption of the house C; he not 
having, in my opinion, the: right to make 
such claim. 

| The second question is far more difficult. 

. But after giving itmy best consideration L 
am of opinion that it must be answered in 
the, affirmative. 

The case is.this:—A buys two houses B 
and O, by one sale-deed; these two houses 
adjoin each other.. 

. X has, for some time prior to this sale, been 
owner of house D which adjoins house ©. X 
sues to pre-empt house C. To this claim A 

` re lies :— 

“By the: very sale-deed. by which I purchas- 
“ed house O, I became owner of ‘the house 
B, which adjoins house C. As. regards 
house C, therefore, I was in exactly the same 
position asthe claimant at the time when 
His alleged cause of action arose, that is to 
say, I was at the date of sale an owner of 
immovable property adjacent to the property 
claimed.” 

In my opinion, given with all due deference, 
A’s reply i is a complete defence. It is ad- 
mitted that. if A had bought house B five 
minutes before he purchased house O, his posi- 
tion would: be.impregnable, This proposition 

- -is conceded. There is also ample authority 
| for the proposition that if A had, prior to the 
institution of a suit by A, sold the house C 
to a person who had a superior right to, or 

even .an equal right with X, the latter’s 
claim must fail, (ses' the authorities cited at 
p. 38 of Mr. Shadi Lal’s . “Pre-emption 
Act,” 2nd Edition). Further, “there is good 
authority for the view that the vendee can 
defeat X’s. iight by himself purchasing, 
subsequently tothe date of the sale of the 
property in dispute, property from a person 
who by’ virtue of such property has an equal 


right of ‘pre-emption with X, Bhagwan Das. 


v. Mohan Lal (4) and Ram Hit Singh v. 
Narain Ras (5). It ig said that in this latter 
“event the vendee puts himself merely in the 


` position of the former owner of that property. - 


Admittingthat this is so, I fail to see why he 
“ cannot put himself in such position by buying 
that property simultaneously withthe property 
in dispute; but be this as it may, we have 
it established that the vendee can defeat As 
„claim by purchasing other property (which 
- (4) 25 A. ‘421, 
; (5) 28 A. 389; A. W. N. (1904) 68. 
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puta him on a level with X) either im- 
mediately before or immediately after the sale 
to him. of the property in dispute. Is it- 
logical to ray that though he can se defeat’ 
X’s claim, he cannot defeat it by buying such 
other property simultaneously with the pro- 
perty in dispute? I confess I am not myself 
able to appreciate the difference. It is urged, 
however, that the pre-emptor X has aright to 
claimthe property sold,andthatthisright exists 
in a potential form (whatever that may mean) 
prior to the sale to the vendeo and that such 
sale is a violation of this right. I cannot 
admit the correctness of this proposition. “The 
right of pre-emption, as -defined in section 4 
of the Act, means the right to acquire property 
tn preference to other ‘persons and it arises in 
respect of such property only in the cases of 
sales, etc. Section 18, in order to further 
elucidate this point, enacts that any person 
entitled to aright of pre-emption may, when 
the sale has been completed, bring a suit to 
enforce that right. Clearly; then no person 
can be said to have aright to claim pre-emption 
until a sale has taken place, nor till then has 
he any cause of action against any one., He 
may have a possibility to claim that right, but 
until a sale has: taken place, how can he 
possibly affirm that he has. an actual ‘legal 
right to claim pre-emption? ‘The vendor 
may not sell at all, and even if he does sell, 
it may be to a person who has a superior 
right to,orat least stands upon exactly the 
same footing as, the would-be’ pre-emptor. 
Until then the sale has actually taken place, 
and until the identity -of the vendee is dis- 
closed, itis impossible for X to say that he 
is entitled to pre-empt. And section 18 of 
the Act makesit perfectly clear.that it is . 
only when the sale.has been completed that 
his cause of action accrues. But if that is 
so, how can X. claim to pre-empt property 
from A if the latter immediately .on the sale 
of such propety to him becomes also owner 
of other. property which puts him ` tipso 
facto on a level with XP It is said that A. 
by purchasing ibe latter property together 
with the property claimed by A; cannot be 
said to be entitled to pre-empt the latter, in- 
asmuch as an owner “cannot pre-empt his 
own property. But this argument is beyond 
the point. A does not claim-to be a pre- 
emptor. What he says, in answer to X’s 
clatm,,is this : “ at the time when I bought 
house B, I was_codem-tetu the owner of im- ` 


, 
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movable property adjoining house B which 
‘you"claim, Your claim to pre-emption in 
- respect of honse C accrued only when I had, 
at the same time, become owner of house B 
and was, therefore, in exactly the same posi- 
tion as you were in.” To my mind this is a 
complete answer to the claim. Arguments 
at tncontenientt have, as usual, when claims 
are inherently weak, been urged, but apart 
from all other objections to this, I cannot gee 


how they can carry weight when it is once. 


admitted (as it has been throughout the 
argument) that A could have successfully 
defined X by buying the two properties even 
on the same day, provided he had purchased 
property © by a deed of sale executed one 
minute prior to the execution of the deed 
of sale in respect of house B. 

There ig one argument in support of- the 
contention that a right of sale exists prior 
to a sale, to which I must advert. It -is 
based upon the provisions of section 16 of the 
Act which provides that when a person pro- 
poses to sell. ... ... he may give notice to 
all such persons as have a right of pre- 
emption. Now it is to be noticed that the 
person proposing to sell is not bound to give 
this notice. He may do so if he likes, but 
there is no obligation on his part, and if he 
omits to give such notice, I cannot.think 
that any person could, with success, claim 
damages against him or the vendee. But it 
is urged that from the words used in this 
section, the inference is that a person has a 
right of pre-emption even prior to the com- 
pletion of a sale. I do not agree. What 
the section obviously means (and it must be 
read with sections 4and 18 of the Act) is 
that when a person is thinking of selling 
his property to A, and he knows that if he 
does sell his property to A, X. will be en- 
titled to claim pre-emption, he may, if he 
so pleases, ask X if he wishes to purchase 
the property. But this does not mean that 
X has a right, potential or otherwise, to 
claim pre-emption before the sale takes 
place. To hold that, would be to ignore 
the very definition of the right and the pro- 
visions of section 18, as well as to deprive 
the person proposing to sell of his undgnbted 
right not to carry his intention out. 

A further argument against the present 
claim is, that the vendee at the time of the 
institution of the suit was undoubtedly an 
owner of a house adjoining the house in suit, 
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and, therefore, in as-good a position as the 
plaintiff. This is, no doubt,.merely another 
way of looking at the same question, but the ' 
argumentis supported by numerous author- 
ities. It is true that the vendees in these 
cases acquired the other properties, which 
gave them an equal position with the plain- 
tiff, subsequently to the date of the original 
sale. Buta fortiori I would hold that the 
vendee cannot be defeated if he acquires 
such other property at the very time when he 
buys the property sought to be pre-empted. 

My view then is, that K has no cause of 
action until the sale actually takes place. 


-Till then, he has no right whatsoever for 


the simple reason that until the sale is com- 
pleted it cannot be said that he has a pre- 
ferential right to that of the vendor. But 
when the sale is completed, A is, tpso facto, 
in exactly the same position as X. They are 
both owners of adjacent properties and that 
being so, X has no preferential right over 
A. This to my mind is a stronger case than 
that in which, ‘subsequently to the-sale (4.6. 
after X’s cause of action has already arisen), 
A by a subsequent purchase of other pro- 
perty, has been held to be entitled to defeat 
X's right. Janki Prasad v. Ishar Das (6), 
Bhagwan Das v. Mohan Lal (4), Ram Hit Singh 
v. Narain Rai, (5). For the reasons given I 
would reply to the first question in the ne- 
gative and to the second question ‘in the 
affirmative. 


Chatterji, J.— (26th July 1908). —My learn- 
ed brother Rattigan has agreed with me on 
the first point referred to the Full Bench. 
I have already given my reasons in _my pre- 
vious order and have nothing to add to them, 
and I concur in the reservation made by 
him. | 

I regret that after carefully perusing my 
brother’s judgment on the second point, I 
am unable to agree with the answer he pro- 
poses to give and adhere to the opinion I 
expressed in my former order. I do not con- 
sider it necessary to enter into an elaborate 
criticism of the grounds given by him for 
his conclusion but think it sufficient to re- 
state my own for holding the contrary view. 

I consider that the right. of pre-emption 
is a substantive and primary right which is 
possessed by, or inheres in, the pre-emptor 
and imposes a corresponding obligation in 


(8) 21 A. 374, 
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the vendor of the property which is the (2) In many cases an. object over which 


subject of pre-emption. I use the word pre-, 
emptor to denote the person who would be 
entitled to claim, pre-emption under the law 
applicable in order to avoid circumlocution 
and the word vendor also in the same way. 
The limitations of this right are many, and 
it ‘comes into play or arises only on the hap- 
pening of -a certain contingency. Thus it 
may be termed potential, -for want of a better 
expression, and become actual when the neces- 
sary contingency has come into existence. 
“My brother Rattigan thinks that there can 


be no-actual legal right until a sale has .. 


taken place and that to a vendee over whom 
the pre-emptor:is entitled to preference,. and 
on this ground ‘would place the purchasers 
of house B by virtue of the sale of that 
house to him on an equal footing with the 
claimant for pre-emption of house „O by 
Foason of being the owner of the adjoining 
house D, see illustration given by my brother 
at an earlier stage of the judgment. With 
all deference to my learned brother ‘I demur 
to this conclusion. . 

In spite of the limitations and peculiari- 
ties attaching to the right of. pre-emption it 
ig to my mind aright in the strictest finistic 
sense possessing: all the qualities and inci- 
dents of a. legal right. A legal right is 
defined by Professor Holland “asa capacity - 
residing in one man of controlling, with the 
assent and assistance of thé State, the ac- 
tions of others ” (Jurisprudence, 5th edition, ` 

Chapter VII, Rights, p. 71). . At p. 73 he 
gives a further explanation of right by draw? 
ing distinctions between the might, mofal 
right and legal right of a person and says: 
“If irrespectively of his having- or not hav- 
ing, either the might or moral right on his 
side, the power of the State will protect him 
in “go carrying out. his wishes, and will com- 
pel such acts or forbearances on the part of: 
. other people as may be necessary in order, 
that hia wishes may be so carried out, then he 
has a legal rightso to carry out his wishes.” 

Sir William Rattigan in his treatise on 
Jurisprudence accepts the definition of Pro- 
fessor Holland and says:.. And, in this 
‘sense it (right) may exist without being 
exercised, consciously or unconsciously.” 

The elements of a right consist according 
to Professor Holland of— . 7 

(1) A person entitled whom he calls the: 
person of inherence, a 
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the right is exercised. 

(3) The act or forbearance which the per- 
gon in whom the right resides is entitled to _ 
exact. : ; 

(4) The person obliged or the person from 
whom these acts and forbearances are ex- 
acted, whom he calls the person of inci- 
dence. (pp. 78, 79). : 

Now if we apply these tests, it seems ob- 
vious to me that the pre-emptor has the capa- 
city of controlling the action of the vendor 
in selling the property which is the object of 
the right and of compelling sale to himself 
andthat he has the assent of the State and 
can claim its assistance through the Courts in 
exercising that control; .He has’ this right 
of control at all times, and that the right of 
claiming that the sale be made to himself 
arises only when the vendor sells, does not 
derogate from the character of the right as a 
legal right. The right is dormant or poten-. 
tial until the vendor sells of his own motion, 
but, “nevertheless, the’ right exists as Sir 
William Rattigan says “without being exer- 
cised.” It is best understandable where ib 
exists solely in one person, as the existence of 
many persons, having similar rights of greater, 
equal or less strength in respect of the’ same _ 
property, is calculated to confuse the clear 
appreciation of its nature. It does not, how- 


ever, make any difference in principle, and - 


for the proper exposition of a legal notion, it 
is best to take a typical case free from minor 
complications. “In moat instancés the right 
exists in more than one person, but the ana- 
lysis of the right is the same in the ‘case of. 
all, and the only additional element is the 
priority inter se among such people which may 
be due to a variety of causes. The right 
exists and comes into operation in the case of 
each pre-emptor on the completion of the sale, 
though in the completion tnter se among them, 


the rights of some maybe overborue by those ` 


of others. “Here as far as the record’ goes, 
there was only one person possessed of the 
right of pre-emption, vis., the plaintiff, leav- 
ing, of course, tho ‘defendant-vendee whose 
claim is the subject of discussion. That the 
right exists though in a dormant state in the 
pre-emptor before the sale of the property, 
subject to pre-emption, takes place is to ‘my 


“mind -clear from the fact that he is able to 


exercise it and to claim the sale to himself 
as soon as the sale is effected whereas no 


1 
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other person (¢ 6., not a pre-emptor) is able to 
do so. What is the reason for the difference 
in the relative positions of a pre-emptor and 
a non-pre-emptor with respect to sale? “The 
answer, in my opinion, can only be that the 
former was im possession of something before 
the sale which enables him to control the 
action of the sellerand which the latter has 
not. This something was the right of pre- 
emption, aright doubtless of a limited charac- 
ter dependant on certain contingencies and 
almost impalpable in a certain sense, but 
nevertheless, in the eye of the law, a right 
which is capable of enforcement as soon as 
the circumstances under which it can be exer- 
cised come into existence, and involving and 
implying a corresponding duty or obligation 
on the owner of the property subject to the 
right- 

As far as I know the existence of the -right 


of pre-emption as a distinct entity residing in - 


the pre-emptor has always been recognised 
inlaw. The learned judgments of Mr. Justice 
Mahmud aptly defined it, as a right of sub- 
stitution for the purchaser in respect of the 
property sold, and in section 4 of the Punjab 
Pre-emption ‘Act, it means: “The right of a 
person to acquire * * # property in pre- 
ference to other persons.” It is always 
spoken of as a burden on the property in res- 
pect of which pre-emption can be claimed, and 
in many judgments of this Oourt it is- refer- 
red to, as hampering the free disposition of 
property by sale and, therefore, to be strictly 
construed. An Act of the legislature has 
been framed in order to regulate its exercise 
in the Panjab and in village administration 
papers and riwaj-t-ams elaborate provisions 
are entered for the same purpose. In Dhani 
Nath v. Budhu(7), the judgment in which the 
nature of the right has been ably analysed 
and described, it is clearly shown to be aright. 
Though it is not a jus.in re aliena, it is a jus 
ad rem alienam acquiorendum. It shows that 
what is affected by the existence of the right . 
of .pre-emption is not the right, title or in- 
terest of the owner in the property but, the 
exercise of his power of transfer. ‘The 
owner of the landso subject is restricted in 
the claim of the pre-emptor, he is nof at full 
liberty to transfer to whomsoever he pleases 

"=: -#” at p.512 the nature of the right is 
fhebher illustrated and defined. , The judg- 
ment is a most interesting one and contains _ 

(7) 186 P. R. 1804. 
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the best exposition of the ‘elements of the 
right that I know of and is of the greatest 
weight asit was delivered by a most learned 
Judge and acute thinker. It shows that the 
rightis not a right to orin property but one 
to control the transfer of the property. Iam 
personally disposed to think that it involves 
a restriction on the fall rights of ownership, 
taking Austin’s definition of the term, by 
hampering the right of disposition in certain 
respect, but this is a minor matter on which 
nothing need be said in the present contro- 
versy. | 

It would seem from the foregoing discus- 
sion that for purposes of pre-emption, the pre- 
emptor and the property by'virtue of which 
he claims pre-emption constitute a single 
unit, and so also the property subject to pre: 
emption and its owner. The right inheres in 
the former property and the duty or obliga- 
tion is incident on the latter, represented in 
each case by the owner for the time being: 
It is thus in some respects analogous to, but 
is not of the same class as the right of case- 
ment or profit prendra which are rights in re 
aliena. The right and obligation are gene- 
rally mutual in respect of both properties. 
Again aright of pre-emption may arise by- 
contract. Such righis are enforced in the 
equity jurisdiction of the English Courts. 
See Digest of English Case Law, Vol. 14, 
cols. 115 and 1154. Could it bes said that 
here also the right i is non-existent until the 
event on which it arises has actually happén- 
ed. 

I am sorry to have entered’ TA this con- 
sideration of elementary doctrines, but I find 
difficulty in justifying my “difference with a 
Judge of my brother Rattigan’s erudition and 
acumen on a point of principle like the pre- 
sent without doing so. I cannot understand 
how, with reference to the considerations I 


-have set forth above, he lays down, as I 


understand him to do, that the right comes, 
into existence for the first time when the sale 
js complete, and that in consequence the 
vendee is in a position of equality with the 
plaintiff by virtue of the purchase of property 
(B) which’ is not subject to plaintiff's right. 
Tf it is conceded, that the right had an exis- 
tence in law before the sale, the position of 
the parties is clearly altered and the argu- 
ment falls to the ground. The plaintiff and 
the vendor are not on a footing of equality, 
for the sale to the plaintiff of property was 
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an infringement of plaintiff's pre-existing 
right by'the vendor to which the vendee bə- 
came & party by joining in the sale and the 


. plaintiff's cause of action accrued ‘in respect’ 


of the house against both. The vendor's 


position is not bettered by acquiring the ad- 


y 


joining house, for his right, if any, arose on 
the completion of the sale, therefore, clearly 
after that of the plaintiff. T confess also that 
T cannot understand how by reason of the sale 
the defendant-vendor can be said to have ac- 
quired a right of pre-emption to the house 
sought to be pre-empted as purchaser of the 
adjoining house not sued for and thus to be, 
on a footing of equality with the plaintiff. 
In the case of two adjoining properties, it does 
not, I think, admit of dispute that before any 


` right of pre-emption can mutually arise bet- 
_ ween them it is absolutely essential that they - 
should be in the hands of different owners.,~ wise. 


If there is. such right it is necessarily extin-:; 
guished, like easements when their ownership, ` 
is united in.the same person. . It may revive 
as some easements do when tlie ownership is - 
again separated, but it must be .non-existent ,. 
as long as it is common. 
right of pre- -emption attaching to the two.. 
houses sold was extinct as long they were 
held by the vendor and remained in that state 


when the sale was completed, for under it the- 


ownership rem ined common in the hands of | 
the vendee. ‘It could not revive until the 
ownership was separated, and it had not been . 
separated before the plaintiff’s right was in- 
fringed or even before he brought his suit. - 
Further, he most have acquired his right’ to 
pre-empt the house at the time of sale and not 
låter. Whose property did he acquire the 
right to pre-empt at the sale? Not the 
vendee’s, because he bought the right to both 
houses by the sale and'the vendor had no- 
thing left in them. The title to both houses is 
in the vendee’s hands and he must, therefore, 
be said to have got a right of pre-emption to 
bis own property which appears to me rather 
an absurd proposition. 

The idea underlying the argument. is that 
the vendee could have pre-empted his house ` 


had he purchased the other house first and’ 


bought this one later. In that case the 
ownership of the two houses would have been 
separated by the first -Bale and the right of 
pre-emption would have revived. No doubt 
had the first sale taken place a moment ear- 
lier the vendee would have been in this posi- 
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tion unless possibly that sale was liable to be 
defeated for some reason. By this expedient 
the plaintiff's right might have been defeated: 
But we have to apply the law to the facts 
before us. The expedient, simple as it was, 
was not thought of nor resorted to, and we 
have to decide on the basis of a joint sale -of 
the two houses. It seems to me that the 
simple ‘nature of the expedient cannot be a 
ground for our not looking the actual facts 
in the face and deciding on them and for, 
denying the: plaintiff his right. It would 
have been defeated by complying with the- 
law of pre-emption, but it is too late to think 
of the simple expedient now. The vendee has 
made a mistake and must suffer the conse- 
quences. Many. momentous events in the 
history of the world have been due to little 
mistakes and would not have happened other- 
Many a man has been ruined ioe life 
from such causes. 

In my humble judgment the ant de- ` 
„rives no force from the authorities which lay 
down that the plaintiff pre-emptor can be de- 
feated by a sale by the vendee to another pre- 


G 


Now the mutual « emptor with equal'rights before the institu- 


tion of the plaintiff's" suit. The cases are 
mostly cited..in Mr: Shadi Lal’s‘Pre-emptiou 
-Act, p. 38. It appears to. moe, that those cases 
merely recognize the assertion of the right of 
pre-emption out of Court. If the vendee 4 
acknowledges a pre-emptor’ s right and- offers 
to convey the property to the latter by pri- 


vate sale thére is no reason why the pre-emp- - 
- tor should be driven to Court ifthe sale takes ` 


. place before the other pre-emptor has filed his: 
suit. In the case of the pre-emptor with a 
superior cluim he keeps the purchase by ` 
virtue of his priority of right. In the cuse of 


a pre-emptor with an equal right, he reaps: ' 
the reward of superior diligence in asserting `’ 
The equitable doctrine of superior - `- 
diligence in sting, t.e., bringing the_ earlier : 
suit, has been generally recognised in the case -'" 


his right. 


of urban‘ immovable property, see Mohkam: 


Din v. Karim Ullah- (8), Chaudhri Khem œs 


Singh v. Musammat Taj Bibi - (9), 
Shadi Lal’s book, p. 105). 
sheer pedantry to say that superior diligence ` 
can be eshown only by a suit in Court. In 
regard, however, 


(Mr. ` 


and the Allahabad Oourt holds that” each. 7 


(8) 102 P. E. 1881. 
(9) 83 P. R. 1888. 


It would be `’ 


to, several claimants for: 
pre-emption of agricultural land, this Court - 


` 


Vol. 17] 


BANWAL DAS Y. GUB PARSHAD. 


claimant was entitled to a proportionate share 
or to a division psr capita, see cases cited in 
“pp. 104, 105 of Mr. Shadi Lal’s work. 
~ Of the cases relating to private sales to an- 
other pre-emptor before the plaintiff sues for 
pre-emption, Amir Ulah Shah v..Tabe Hus- 
sain (10) is a case of a sale to a superior and 
not an equal pre-emptor. Mahtab- ud-din v~ 
Karam Ilahi (11) is a case of a sale to an 
equal pre-emptor. The case reported as 
Janki Prasad v. [shar Das-(6), quoted by Mr. 
Shadi Lal in this connection at p. 38 of his 
book, does not deal with- such a point but 
with the loss of plaintiff's right between the 
arising of his cause of actionand his suing 
for pre-emption. I need not go into the 
grounds of distinction made in regard to vil- 
lage agricultural land and urban property in 
the cases cited as they are not germane to the > 
present discussion. : Moreover, all questions 
‘between claimants with -equal right are now.’ 
settled by section 14 of the Act.’ All that I 
_Wish to maintain: :with .respect:.to.the cases -~ 
which rule that a pre-emptor’s: siits.can be: 
defeated by the vendees. selling to'a person - 
with equal right to the plaintiff's ‘before .the * 
filing. of his sait is that they.do'not support 
my learned brother's argument -about the 
vendee having equal rights: with, the pre-emp- 
tor because of his havinga purchased: proper- 
ty adjacent to the onesin'suit by the same 
deed of sale. The two- propositions: stand on 
wholly different footings. : 

As I said in my previous judgment; I do not 
admit that the vendes can better’ his position 
by other purchases which give-him an equal 
“right with the pre-emptor between the date 
of the sale in dispute and the institution of 
the. pre-emption suit. This point is not be- 


. fore the Full Bench, and I would not. advert 


to it, but that my learned brother has ad- 
vanced that proposition as an argument in 
support of his view and citéd -some of the 
authorities that lay itdown. I content my- 
self with again denying the soundness of the 
proposition and also its bearing in favour of 
my learned brother’s . opinion on the question: 
before us. As regards the two anthorities 
cited, I would point out that Ram Hit Singh 
v. Narain Rat (5) is -based on two eartier 
judgments which simply laid down that a - 
pre-emptor must maintain his position-as such’ 
at (1) the date of suit and (2) date of decree. 


ao 138 P. R. 1884. 
(11) 73 P. R. 1898, 
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In Bhagwan Das v. Mohan Lal (4) the prin¢i- 
ple that a sale to a person with équal rights 
ta those of the plaintiff's pre-emptor before 
the date of filing the suit defeats the pre- - 
emptor’s claim, a point just adverted to and 
discussed by me, was held to cover -the case 
where the vendee himself became a person | 


entitled to equal rights by. virtue of another 


purchase’ between the date’ of the disputed 
sale and that of the suit for pre- emption. 
The principles followed in both cases appear 
to be -unobjectionable, but they received, in 
my opinion, undue and unwarranted extension 
in the cases thémselves. At all events I do 
not see how they help the position taken up 
by my learned brother. ‘ 

My view is in accord with ton Chand v. 


2 'Iahori Mal (1). 


1 would, therefore, reply on the second 


ig re in the negative. 


v Chevis, J.— (28th July 1908) I have read 
‘the findings recorded by my learned brothers, 
and regret that:I ‘find myself still : ‘unable ` to 
agree as regards the first point. “ Adjoining” 


‘is one of the meanings given in the’ dictionary 


‘of the’ word “adjacent,” though not the 


` primary and common place meaning, which is- 
-lying near to.” 


But the old custom ‘of a 
right of pre-emption based on vicinage was, 


“as far as I know, confined to the owner of the 


“adjoining” property. The codification of 
the old law effected by the Punjab Pre-emp-: 
tion Act was presumably intended to simplify 
the law, and if the word ‘ ‘adjacent! » used in 
section 13 seventhly, means near to ” then 
I submit that the Act has made matters more 
ambiguous ‘instead. of simpler. ‘For who 
shall say what is “near”? One person 
might call property three yards off from that 
sold “ near,’ ’ another might call. property 5 
yards off “near, ’ another might call property ` 
20 or 80 yards off“ near, ” go that the Anter- 
pretation of the word “adjacent” would, i in 
my humble opinion, be a matter of utter un- — 


‘certainty, if the word be taken’ as meaning 


“near.” When one of the meanings, of ‘the 
word, as given in the dictionaries i is, ‘ adjoin- 


“ing.” I would give the word this meaning in 


section:18; this seems to be -the appropriate . 
meaning and the meaning “intended in the - 
‘Act, having regard. both to old custom of pre- 


efption in towns and also to the utter un-' . 


certainty of what’ was and ‘what ' was not 
‘ adjacent” which would arise if the word 
were held to mean “lying near ` to.” Now 
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do not contend for a moment that house, (C) 
is near to house (A). I would only point out, 
by the by, that the south-east corner of. house 
(B) is nearer to house (A) than the north- 
west corner of house (B) is. But my idea 

-originally was, and still'is, that when a person 
seeks to pre-empt property sold by reason of 
being the owner of adjoining property he 
must seek to redeem the whole of such pro- 
perty so far as it adjoins, or, in other word, 
js not separated from, his own,—separated, 
that is, by property not included in the éale- 

~ deed. He cannot, -of course, claim to pre- 
empt an insolated block, but he must claim 
to pre-empt so much as lies in one block; any 
part of which block adjoins his own property. 

If the vendee replies ‘I have bought two 
separate properties, one only of which adjoins 
your property, 

-me to be, - you have bought the two in one 


joint sale and we cannot go into the question- 


of whether they are separate rooms or sepa- 
rate houses; there is property sold, and my 
property adjoins.” 
ence I beg to adhere to my original opinion 
on the first question. + 
As'‘to the second queation I entirely agree 
with my brother Rattigan. `I do not think 
the right of pre-emption comes into existence 
till a sale takes place. . The law may say that 
tf a certain statezof affairs takes place I shall 
have a certain right, but that does not, in my 
_ humble opinion, give me-any present right. 
There seems to me with all deference to ‘my 
learned brother Ohatterji ample authority for 
the proposition that a vendee may improve 
his position subsequent to the sale in question 
and prior to institution of suit and so defeat a 
claim to pre-emption. That he can defeat it 
by ‘placing himself-on a level with the pre- 
émptor prior to the sale in question is‘admit- 
ted on all hands. Then if he can -defeat a 
claim to pre-emption by improving his posi- 
tion either just before or just after the sale 
in question why cannot he do so at the same 
‘moment as the sale in question, and by the 
very same sale-deed ?, 
“ With reference to the paragraph in my 
brother Chatterji’s judgment, “ I confess also 
that I cannot understand . . . . the 
title to both houses is in the vendee’ s hands, 
and he must, therefore, be said to have aright 
of pre-emption to his own property, which 
appears to me rather an‘ absurd proposition,” 


Į would say thatin my humble opinion this _ 
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With all possible defer- _ 
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leaves out of consideration the difference bet- 
ween the case of a vendee. defending a claim 
to pre-empt and-the case of two rival pre- 
emptors. In my opinion there is a marked 
difference between the two cases. If between - 
two rival pre-emptors the claims of both are 
equal:they may in some cases have to share 
the bargain, and neither can say to the other 
“your suit fails in foto simply because my 
right is as good as yours,” but this is exactly 
what a vendee can say to a pre-emptor. The 
vendee is not a rival pre-emptor, he is not 
claiming to prə-empt at all. He is simply 
saying, you cannot: pre- empt because your 
right is no better than mine.’ 

I would still answer both questions in the 
affirmative, t.e., in favour of the vendee. f 

Owing to a ‘difference of opinion on the 
second point the question was referred by fhe 
following 

ORDER OF REFERENCE TO THE 

FULL COURT. 

Chatterji, J .— (29ih July 1998).—On the 
first point there is a majority of opinion in 
favour of the pre-emptor and on the second in 
favourof the vendee. This involves the dis- 
missal of the plaintiff's claim. | a 

But the second point is a new one and 
makes a large inroad into the position of the. 
pre-emptor as it has been understood up ‘to i 
the present. On the view of the majority no 
suit for pre-emption will lie when two adjoin- 
ing urban properties are sold and the right of - 
the pre-emptor extends to only one of them. 
There is a judgment of a Divisional Bench of 
two Judges against that view, Uttam Ohand v. 
Lahort Mal (1) and in the Full Bench case - 
there are the opinions of two against-one and, 
yet the former-must be treated as overruled. 
I think in view of the point being new and 
its important bearing on the right of pre-emp- 


‘tion it would be better if the matter was con- 
sidered and d: rciled by a larger number of 
Judges. 


I would accordingly suggest if my 
learned brothers agree to refer this second 
question (or both questions if they prefer. it) 
to the Full Court. 

| Rattigan, J.— (29th July 1908).—I dgree, 
but I would suggest that the second duestion 
aldne should be referred. i ; 

Chevis, J, —(294h July 1908).—I agree, and 
I do not press that the first question should be 


referred. 


Chafterji, J—(29th July 1908).—All the 
Judges haying agreed to refer the second 
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question to the Full Court it is referred 
„accordingly. ` 

JUDGMENTS OF THE FULL COURT. 

Clark, C., J.—(22nd Dec. 1908).—-I agree 
with my learned brother Chatterji as to there 
being what he calls a potential right of pre- 
emption which exists prior to any sale. It is 
true that there is no oaase of action until the 
sale has taken place, but this does not show 
that there has been no previous right. 

The right might be described as the right 
to the right of pre-emption and it exists 
before, though it cannot be exercised until a 
sale has taken place. Eg. gr., A has taken a 
fency to B's horse and B, though not intend- 
ing at present to sell the horse, has given A 
the right of refusal in case of sale. B, 
however, subsequently sells the horse without 
reference to A. Surely B by the sale itself 
has infringed A’s pre-existing right of pur- 

` chasing the horse, 

In the same way a man hasa right to the 
»peaceful enjoyment of his property, but he 
has no cause of action until some one has 
infringed that right by taking away his pro- 
perty. ij 

A. sale against the rights of a pre-emptor 
is an infringement of his right, and the 


vendee cannot, by an infringement of the ` 


pre-emptor’s right, create for’ himself a 
weapon wherewith to defeat the pre-emptor’s 
right, he cannot by.the same deed ag violates 
the pre-emptor’s right defeat the pre-emptor’s 
right. 

It makes no difference that the pre-emptor 
has not a right over the whole of the property 
purchased, if he has a right over part of it, 
then the sale has infringed that right and 
cannot be utilized to defeat that right. 

This would in itself, I think, be sufficient to 
answer the second question in the negative. If 
the cause of action accrues to plaintiff on the 
- occurrence of the sale, then defendant cannot, 

by that very sale defeat the cause of action. 
Under section 13 (1) 7 of the Pre-emption 
Act, the right of pre-emption vests in a person 
whose immovable property is adjacent to such 
property. h 
A person cannot be said to own property ad- 
jacent to the property to be pre-empted when- 
- he only acquires that property simultaneously 
with the property to be pre-empted. I think 
that a previous ownership is necessarily im- 
plied and that a person acqu ing property 
simultaneously is inno hetter position than a 
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‘plaintiff been in his position. 
“Devi Dial (12) and Muhammad Ayub Khan v. 
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person acquiring property subsequent to the 
pre-empted. He cannot usea portion of the 
property acquired as a stepping stone to 


. acquire the rest of the property by pre-emp- 


tion. : 

This leads to the question whether a vendee 
by acyuiring property subsequent to the sale 
to be pre-empted can defeat the right of 
a pre-emptor. 

Conceding that the plaintiff-pre-emptor 
must retain the prior right up to the tima 
of institution-of suit (and even up to decree) 
it does not, I think, follow that the same 
rule must apply to the defendant-vendee and 
that he can defeat the plaintiff if he can show 
that at the institution of the suit, irrespec- 
tive of right at the time of sale, the plaintiff 
has no right of pre-emption over him. 

It is a well recognised principle of law 
thatthe position of a plaintiff is not the same 
as the position of defendant. -A plaintiff, 
before the Courts will help him, has to prove 
an absolute right and he has to do" equities 
which would not be forced on him in the posi- 
tion of a defendant. This is referreed to by 
Mr. ‘Justice Chatterji in Muhammad Nawas 
Khan v. Musummat Bobo Sahib (3) where he 
says: ‘It is also urged that defendant hay- 
ing at all events immediately parted with his - 
own house ought not to be allowed to retain ~ 
the one in suit on the strength of his owner- 
ship of that house. But he is defendant, not 
plaintiff, and the question of-priority must ~ 
be decided with reference to the cirumstances 
existing at the time of his purchase and not 
at any later period, and if he was entitled to 
purchase ‘at the time of sale he did not forfeit | 
his right by parting with his own house after- 
wards. It would have been different had the _ 
Atma Ram v. 


Rure Khan (18).” 

In this case it was held that the defendant- 
vendee did not impair his rights by parting 
with the property on which . his pre-emptive 
rights were based, it would follow a fortiori 
that he could not improve them by a sub- 
sequent acquisition. 

< A plaintiff must have a subsisting cause 
of action up to the time of the decree. The 


. possession of the property im which the right 


of pre-emption inheres is a part of his cause of 
action, and if he loses that property either 


12) 49 P. R. 1901; 157 P. L. B. 1901.- 
18) 95 P, R. 1901; 125 P. L. B. 1901, 
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voluntarily or involuntarily before decree, his 
nuit must fail- A: defendant, however, cannot 
. defeat such subsisting cause of action by 
subequently acquiring property which would 
have prevented the cause of action of tha 
plaintiff-pre-emptor arising; if, it had been 
‘acquired, before the sale. a” 
I do not think that a deferidant is entitled 
to improve his position after the cause of ac- 
‘tion has arisen. If defendant is allowed to 
do so, then why not plaintiff. Why may not 
` plaintiff subsequent to a sale buy a property 
to fortify an éxisting, or even to found a fresh 
‘claim to pre-emption of the prior sale on the 
basis of his subsequent purchase. 7 
In this latter case the cause of action 
would haye arisen after the sale sought to be 
pre-empted, and this, no doubt, would bar 
` plaintiff, but is not defendent in the com- 
plementary position P Would not he be 
defeating the right: of pre-emption by what 
corresponds to a cause of action acquired 
after the sale sought to be pre-empted ? 
As regards the Allahabad rulings :— 
Ram Hit Singh v. Narain Rai (5) is 
_ simply based on the” extension of the principle 
that the pre-emptor’s right must be still sub- 
sisting at the time of institution of the suit. 
Bhagwan Das v. Mohan Lal (4) was based 
on’ an extension of ‘the principle that 8 
vendee can, by re-selling before suit to one pre- 
emptor of. equal rights, defeat. another pre- 
. emptor. With all deference I cannot think 


that these extensions were warranted, the - 


considerations above teferred to were not 
taken into account and I would overrule 
Darehan Khan v. Sohaura Mui (2) which 
followed these rulings. — ` = ; 

The question raised has been - farther 
discussed by me in my -judgment of to-day’s 
date in Civil Appeal No. 93 of 1908.- 

I would answer the question referred *in 
< the negative. ' 7 

Reid, J.—(28rd December 1908).—The 
authorities cited.and the arguments have 
been dealt with so exhaustively by the 
learned Chief Judge, by my brother Chatterji 


_ in his judgment in Civil Appeal No. 827 of 


1907 and by the referring Judges in Civil 
Appeal’ No..98 of 1908, with all of whom I 
corcur, that I have nothing to add. ? 
_ For the reasons recorded in those judg- 
ments and that order I conour with the 
Jearned Chief Judge in answering the ques- 
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tion referred in the negative. I am -unable 
to hold that any distinction can be drawn- 
between the position of the purchaser at the 
date of sale, at the date of suit and atthe ` 
date of decree. His position at the „date of 
sale governs the decision. : ` ay 

Rattigan, J—(9th January 1909).—After 
hearing full arguments on both sides and 
with every deference to the opinions of those 


of my learned brothers who differ from ‘me, ,, 


I am constrained to adhere to views which 
I expressed in my former judgment. At 
the time when I wrote that judgment I had. 
not had the advantage_of seeing that of 
Chatterji, J., but I have now read and 
carefully considered it and also the opinion 
now‘expressed of the learned Chief Judge ' 
and of my brother Reid. I regret: to say that 
Iam in no way convinced. by the reasoning 
of these learned Judges and if on this occasion 
I feel any hesitation ' in re-asserting my ; 
‘previous opinion, my hesitation is due, not 80 ` 
much to the cogency of the learned Judges” 
arguments as to the great; respect which-I 
feel for any opinions of - theirs upon legal 


questions of this kind. The point now’ "— 
- before us is in reality very simple so far as 


the facts are concerned. There are three 


‘houses A, B and © and each house adjoins, © 


the other. X, by one deed of sale, buys 
houses A and B, and Z is the owner of house - 
C., Z claims to be entitled to pre-empt louse ` 
B, and to this claim 'K replies that at the. 
very moment when he (X) became owner of - 
house B he was also owner of house A and, 
therefore, in a position equalto that. of Z 
whose sole ground for claiming pre-emption.’ 
was that he (Z) was at the date of sale the 
owner of an adjoining house (C). p 
Before proceeding: | may as well at once - 
dispose of an argument upon which Chatterji, ` 
J., lays some stress in his judgment. He 
remarks : “ I confess also that I cannot under- 
stand how “by reason of the sale the de- ` 
fendant-vendee can be said to have acquired a : 


-right of pre-emption to the house sought to be’ ` 


pre-empted as purchaser of’ the adjoining ` 


house not sued for and thus to be on a” - 


footing of equality with the plaintiff. a 
Ag far: as I can remember’no such argu- 


-ment was ever advanced on behalf of the 


vendee, but the learned Judge thereupon 
proceeds to demolish it and very rightly. 
observes, In the case of two adjoining 


“properties, it does not, I think, admit_of .- 
l 


~ 
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dispute that before any right of pre-emp- 
tion can mutually ariso between them, it 
is “absolutely essential that they should be 


. in the hands of different owners,” and after 
pointing out that a right of pre-emption in 


respect of different properties cannot exist - 


“while both properties arein the ownership 
of one and the same individual he proceeds 
to ask the question. “Whose property did he 
Cie., the vendee) acquire the right to pre- 
empt at the sale? Not the vendor's, because 
he bought the right to both houses by 
the, sale and the vendor had nothing left 
in them. The title to both houses is in 
the vendee’s hands, and he must, therefore, 
be said to have’ got aright of pre-emption to 
his own property which appears to me rather 
an absurd proposition.” |, 

I entirely agree. For a vendee under such 
circumstances to claim pre-emption would be 
not only absurd but wholly unnecessary. But 
unfortunately for the purpose of this argu- 
ment he does not claim house B as pre-emptor. 
What he does say and this is, of course, an 
‘entirely different proposition, when Z claims 
house B; that he (X) is owner of house A, 
and as such in just the same position as Z. 
He replies to Z’s claim: “ You claim pre- 
emption of house B, because your house C 
adjoins B. But I am at this moment myself 
owner of house A and as my house A also 
adjoins B, how can you say that you bave 
a preferential right to buy house C?” I 
confesa, I feel some difficulty in following 
the reply to the imaginary argument that in 
a case of this kind X is claiming to pre-empt 
house: B. In my previous judgment I en- 
deavoured (but Iam sorry to find with no 
success) to make this distinction clear. As 
1 then remarked when dealing with the 
possibility of any such argument: “ It is 
said that A by purchasing the latter property, 
together with the property claimed by the 
pre-emptor, cannot be said tobe entitled to 
pre-empt the latter, inasmuch as an owner 
cannot pre-empt his own property. But this 
argument is bsyond the point. A (the 
vendee) does not claim to be a pre-emptor. 
What he says in answer to (the pre-emptor’s) 
claim, is this, “At the time when I bought 
house BI was eodem iciu the owner of im- 
movable property adjoining hduse O which 
you claim. Your claim to pre-emption in 
respect of house C accrued only when J-had 
become owner of house A and I was, therefore, 
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in exactly the same position as you were in, X 
To my mind this is the position taken up in 

` this case by the vendee, and it is unfair to 
saddle him with an absurd argument which, 
so far as I know, has never been advanced on 
his behalf. It seems to me also that the 
learned Judge in this part of his judgment 
‘loses sight of the very material difference 
between the position of a vendee-defendant 
who is resisting a claim for preremption and 
2 plaintiff-pre-emptor who is attempting to 
establish that right. 

To turn now to the actual facts of the case, 
X has by one deed of sale bought two 
properties A and B, and one of the arguments 
propounded on behalf of the pre-emptor is 
that it must be assumed that in such a case 
the purchase of house B is subsequent to the 

` purchase of house’ A: I say that this 
assumption is made because J find that 
-Chatterji, J., concedes that, if the sale of 
house A had occurred one moment before the 
sale of house B, the vendee would have been : 
able to successfully risest the pre-emptor’s ` 
claim. Now, why should it be taken for. 
granted that the sale of house B was subse- 
quent to the sale of house A? Is there any 
presumption to be drawn in such cases in 
favour of a pre-emptor ? Surely not. 1f seems 
to me on the contrary, that the Courts should, 
if possible, lean’ to the vendeo’s side and 
should endeavour, compatibly, of course, with 
the principles of law, to uphold the right 
“of contract. I do not gay that any pre- 
sumption or assumption should be made 
in these cases, but, if it is open to the Courts 
to make any such presumption or assumption 
they ought, in my opinion, to make it in 
favour of the vendee rather than of the pre- 
emptor, and to assume that the purchase of 
house A was in point of time actually prior 
to the purchase of house B. But I do not 
wish to base my opinion upon any such 
presumption or assumption. My own view 
is that until a sale of property has- actually 
taken place, and until the identity of the 

vendee is thereby disclosed, there is no such’ 
thing as a right of pre-emption inhering in 
any person. I entirely accept the definition 
and analysis of a legal right” given in Mr. 
Jugtice Chatterji’s judgment. But the point 
upon which I find myelf unable ‘to agree 
with him is this, that in cases of pre-emption 
I would hold that, until the actual occur- 
rence of a sale, there is no “ person of 


196 


PA 


BANWAL DAS v. GUR PARSHAD. 


_inherence,” and I cannot see how this 
difficulty can possibly be overcome by adopt- 
ing the expedient of referring to the person 
of inherence in vague, and general terms as’ 

“the pre-emptor, t.e. the person who would 
be entitled to claim pre-emption.” _ 

Briefly stated, the crucial point at which 
we are at issue is that while Chatterji, J., ap- 
parently holds that aright of a WATON and 
indefinite character can exist apart from any 
determinate preson of inherence; I find it 
‘impossible to admit. the possibility of the 
existence of & right which is at the moment 
shadowy and indefinable, and unattached to 
any particular person or thing. For example, 
A is the owner of agricultural land. Before 
he attempts to sell it, can any of the 
persons , specified in clauses (a), (b). and 
(c) of gection 12 of -the Punjab Pre-emption 
Act, , predicate of themselves that they 
have a’ right of pre-emption and that 
they can’ control the acts of A as regards the 
land f° A may never sell at all, and even if 
he does, he may sell to a person egainat whom 
X, Y and Z (who are so-called pre-emptors) 
have no right of pre-emption. ‚Can, for 
example, an occupancy tenant assert (before 
any sale has taken place) that he has a right 
of pre-emption in respect of the land, although 
he has to admit that no such right would 
accrue to him in practice unless (1) a sale 

_ does take place, and (2) the sale is made to 

persons other than those specified in clauses 

(a) and (b) and in sub-clauses first, second ` 

and third of clause (c) ? . And in this conuec- 

tion I might refer to the observations of the 
same learned Judge, from whom I have the 
misfortune now to differ in Muhammad Ayub 

Khan v. Rure Khan (13) to the effect that 

the right of pre-emption is merely a burden 

or restriotion on the right of alienation of the 
property subject to the right, and only comes 
into being when a transfer takes place and 
the possessor elects to comply with all the 
conditions necessary to bring it into actual 
existence. 

I fully admit that “ a right can exist with- 
out being exercised, ‘consciously or uncon- 


sciously,” or in other words in a dormant: 


state. But inany such case theright actually 
exists, and though in ‘abeyance can at any 
moment be exercised .by the person of in- 
herence. who isa determinate person with 
defined rights. For instance, Ais the owner 
of a disused barn. He has not attempted to 
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exercise tate of ownership over the barn for 
years, but (unless he has for other reagons 
‘lost his right of ownership) he still remains 
the owner of it, and he can, whenever he,so 
thinks fit and whenever the occasion arises, 
exercise his rights in respect of it. 
-may have a right of easement over another’s 
property and his right is not lost merely 
because for afew months he makes no use of 
it. But the case seems-to me to be entirely 
different when we have to deal witha so-called 
right of pre-emption. Until a sale occurs,. 
how can this right be exercised: and how’ can 
it, with regard to ordinary parlance, be said 
to exist? If it does exist, in. whom does’ it 
vest, and who can exercise it? If the right ex- 
ists, and if itis vested,in some body or other, 
that person should surely be ascertained, or, 
at allevents, be ascertainable ind be able. to’ 
exercise it when he thinks proper. But 
obviously untila sale takes place there can 
be no pre-emptor (to' use Mr. Justice Chat- 
terji’s language) nor can any one exercise the 
right of pre-emption. I entirely agree with 
the learned Judge that as soon as a sale actu- 
ally takes place, a right of pre-emption may 
instanter accrue. Such right may then accrue, 
but not necessarily so, for the sale may -be, to 
a person against whom no one ‘else has a 
superior right of purchase. But, because in 


‘.gnch a contingency a right of pre-emption 


may arise and may” become vested in a 
determinate - person or determinate persons, I 
fail to see the logic of the deduction that the 
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So too, A, 


latter must be held to have been i in possession ` 


-of something before the sale which enables 
him or them to control the action-of the seller. 

In my humble opinion there ig here a, non 
sequitur, and this something which is admit- 
tedly at the best a right of a limited character 
dependant on certain contingencies and almost 
impalpable in.a certain- sense, cannot until a 
“ sale occurs be regarded as a legal right capable 
of enforcement, or indeed as any -such right 
which the law can recognise. Mr. Justice 
Chatterji accepts the well-known’ definition 
of the right of pre- -emption given by Mahmud; 
J., viz.,. that- it is “a right of substitution 
for the purchaser in respect of the property 
fold.” IfI may with all-respect say 80, there 
can be no doubt that this is an accurate 
definition of the right, and describes it most 
aptly. 
supposes the existence of a vendee and, a 
previous sale, for otherwise. how can. the 


But surely a right of substitution pre-- 
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“ pre-emptor ” substitute himself for a person 
> who'does not exist? Here, again, I venture 


* to think that the argument is incontrovertible’ 
“that unless and until a sale has actually taken 
‘place, no--fight of. pre-emption (as distinct 


“from the pos sstbilety of the-eaastence of such a 
Fight): exists in law. Personally I am averse 


> to’ recognising any doctrine of scintilla juris in 


‘ 


«modern law. A right either exists or does 
“not exist, and if it exists, “there must, 


- iù my opinion, be some determinate person 


z in whom it inheres. 

4 Mr. Justice Chatterji is of opinion that the 
authorities which lay down the proposition 
that the vendee can better his pasition by 
other purchases which give him an equal 
right with the pre-emptor -between the date 


- of the sale in dispute and the institution of 


the pre-emption suit, have no bearing -upon 
the present case. The learned Judge does 
not: himself admit the “correctness of these 
propositions laid down in Bhagwan Das v.. 
Mohan Lal (4) and Rem Hit Singh v. Narain 
‘Ras (5), but I confess Iam unable to follow 
-his argument that those authorities are not 
‘relevant to the present. case. Surely if the 
‘vendee can better his position by acquiring 
other properties after the date of the sale in 
‘dispute, hacan a fortiori better his position 
“by acquiring- such other properties simul- 
taneously with his purchase of the property 


“in dispute? > Is it consouant- with reason or 


‘logic to hold that X can successfully resist 
a claim to pre- emption in respect of house 


_B by acquiring house A some six months 


after the purchase of house B, but that he! 
‘cannot resist that claim if he happens to 
purchase houses A and Bat one and at the 
game time ? I cannot think so, and I regard 
the two casés above referred to as direct- and 
relevant authorities in support of the opinion, 
which I have ventured to express in this 
case. I am glad to find that the Chief Judge 
‘is at one with me in this point (see his judg- 
ment in Civil Appeal No. 98 of 1908) .- 

There are a number of authorities to the 
-effect that a pre-emptor must show that he 
has a cause of action, or in other words, a 
preferential right of purchase, bub only at 


‘the date of the sale of the property in diš- 
pute, not also at the time of the institution: 
, of his ‘guit.: 
accepted, it necessarily follows that the plain-- 
. tiffs suit in this case must fail, as at the 


But if this principlé is to be 


time when it was instituted the, vendee was 


A 
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. difficulty in so holding, and yet 


197 


x 
i 


in @ position of equality with ‘him. inasmiüch 
as both were owners of adjoining houses. 
For my own part, I fail to see the justice of 
restricting the application of this rule merely’ 
to those cases where the pre-emptor’s: posi- 
tion has deteriorated between those two - 
dates. The object of the law of pre-emption 
“is to keep out strangers and. aurely in such 
‘cases the Courts should, adjudicate not only 
with reference to the position of the pre- 
emptor but also of the vendee, and if prior 
to suit, the latter has been able to improve 
‘his position and appears in Court clothed 
with rights equal or superior to those of the 
plaintiff, the claim should not be decreed 
simply because at the date of the sale the 
pre-emptor was in à better position than the 
‘vendee. In the present ‘case I maintain that 
“at the date-of sale the vendee was. mso facto 
in‘ as good a position as the plaintiff, but, 
even if this be denied, he was certainly in 
as good a Position as the Plaintiff at the date 
-of the present suit. 

I confess I am not ante by the argu- 
‘ment at inconvenienti which seems to me, 
moreover, to tell quite as much on one’ side 
„as the other. To take a concrete example, 
‘A sells land to-B. B has @ father living ` ab 
the date of sale, and B’s father is a oo- 
sharer with A in respect Of the, holding of 
which A „has sold his share to B.. Obviously 
B is not ‘‘a'pre-emptor” as he has no land 
of his own and ex hypothesi he 18 ‘not’ an 
‘heir of A. An occupancy tenant, X, claims 
to pre-empt the land sold to B, but before he , 
brings his suit, B’s- father dies with the 
result that at the date of: suit, B is a co- 
Bharer - in the holding with A. Is the Court 
under these circumstances bound to décree-* 
X’s claim for pre-emption? I feel great 
if Mr, - 
Justice Chatterji’s view is correct, the Court . 
would have no alternative but to grant the 
decree. ; - 

I have considered this question with the 
care which it deserves, but with every de- 
ference to the opinions of those who think 
otherwise, I must hold that the plaintiff 
before us has failed to prove his preferential 
claim and that- his suit should be dismiaséd, , 
and, this on the broad general “ground: that 
until .the sale was completed in the defen-- 
dant-vendee’s: favour, there was no right of 
pre-emption in being i in the plaintiff and that 
when the sale in question actually took 
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place, the vendee was at that very moment_ 
in as good a position as the plaintif. In 
other words, that the vendee was ar fully 
‘able to resist the present olain as he would 
admittedly bave been if the sale of house 
A had been made to him a few minutes be- 
fore the sale of house B. 4 
The question seems to me very elementary, 
once the nature of “ a legal right ” is under- 
stood, and it is becanse I am in entire accord 
with the learned authors whose definitions 
of that right have been accepted by Mr. 
Justice Chatterji, that I find it impossible to 
agree with the view that there can in law 
exist a vague right, indeterminate in nature 
and appertaining io no’ definite person’ or 
thing, .and unless this view can be accepted, 


it is impossible to deny the plaintiff's con-. 


tention in the present case. Prof. Holland 
in his well-known workon “ Jurisprudence ” 
defines a legal right as “the capacity resid- 
ing in one man of controlling, with the 
assent and assistance of the state, the actions 
of others,” and he further points out that 

every right whether ‘moral or legal, im- 
plies the active or passive furtherance by 
‘others of the person having the right.” From 
this, it is abundantly clear that in every 
case there must be some determinate person 
in whom the right exists (see also Markby’s 
Elements of Law, para. 161).- But when we 
tome to deal with this so-called “ right of 
pre-emption ” we are at once met with the 
difficulty that until a sale actually takes 
place, no person can assume to have a right 
of pre-emption which is nota right in pro- 
„perty (or jus tn re aliena) but merely aright 
in certain defined circumstances ‘which 
necessarily pre-suppose a sale) to acquire 
property in preference to definite other persons. 
It is in my humble opinion erroneous to de- 
scribe the so-called right as a right of for- 
bidding an alienation. Itg very name shows 


that this is not its true nature, and it is” 


obvious that when a sale takes place, those 
favoured individuals who are given the right 
of substituting themselves, if they so think 
fit, for the vendee, have not the right to. 
forbid the sale. They cannot ask the Courts 
to annul the sale. All that they can cliim 
is that, ifthe sale is in favour of a person 
who is not one of the favoured classes, the 
Courts shall delete the name of the vendee 
and substitute their own names in his place. 
Section 12 of the Punjab Pre-emption Act 
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gives a right of pre-emption to various per- 
sons, bub until a sale has “actually taken 
place, not one of those persons can assert 
that he will have a right to have himself. 
substituted for the vendee, for the sale may 
be to a person against whom no one else 
has a right of pre-emption. Furthermore, 
no one can compel the proprietor of the 
property to sell it, and admittedly unless a 
sale takes place, no right of pre-emption 
can be claimed. In another work on “ Jnris- 
prudence ” it is pointed out that 4 whenever. 
the law gives any one special rights not 
shared by the body of the people it does so on 
the ground that special facts not true of the 
rest of the world, are trne of him” (Rattigan’s 
“ Jurisprudence,” 3rd edition, page 29). As I 
understand the law, the “special facts ' here 
referred to are for our present purposes the 
facts of n sale and of a gale to a certain per- 
son. The learned author dealing in another 
passage with this very right of pre-emption, 
states that “the right in such cases would 
be acquired not because the acquirer was 
specially determined but agreeably to the 
provisions of a general law which annexes 
the right to a fact ora series of facts of a 
particular description,” and he adds, “ the 
proper term for an investitive fact-of this 
kind is żle,” (ibid. page 107). “ Investi- 
tive fact” is explained in the same work as 
meaning “the whole class of facts by the 
intervention of which rights or duties come 
into existence,” and it is pointed out that 
those facts are either “ collative ” (or con- 
ferring rights) or “‘impositive’” (or facts 
imposing duties). . 
Accepting this analysis of a right, I think 
that so far as a so-called right of pre-emption 
is concerned, it is obvious that the right can 
come into existence, from a legal point of view, 
only through the intervention of a sale which 
is in this respect the collative, investitive 
fact, and that unless and until a sale actually 
takes place, no such right or title can exist 
in law. In this connection, I may be ex- 
cused for again referring to the phraseology 
of section 18 of the Punjab Pre-emption 
Act which makes it, in my opinion, abun- 
dantly clear that no person can claim to 
have a right of action as a pre-emptor until 
the completion of a sale. 7 : 
The learned Chief Judge in support of 
his opinion to a contrary effect, gives the 
following illustration :—‘ The right,” he says, 
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“ might be described as the right to the 


right’ of pre-emption, and it exists before, 
though it cannot be exercised until a sale 


`- has taken place. Heamplt gratia, A has 


taken a fancy to B’s house and B, though 
not intending at present to sell the house, 
has given A the right of refusal in case of 
sale. B, however, subsequently sells the 
house without reference to A. Surely B, 
by the sale itself has infringed A’s pre- 
existing right of purchasing the houseP.” 

I assume for the purposes of the argu- 
ment that in the case given thereisa valid 
contract, enforceable at law, between A and 
B, and I do not lose sight of the explana- 
tion to section 12 of the Specific Relief 
Act, 1877. 
cases a purchaser who buys the house from 
B with full knowledge of that contract, must 
be, held to be bound by it,- and that specific 
performance of the contract may be asked 
for, not merely as against B but also as 
against such purchaser. - The law as to’ this, 
is clearly stated in Story’s Equity Juris- 
prudence, paras. 784 and 788. But I fail to 
see how this illustration helps the so-called 
pre-emptor in the present case. When A 
and B enter into a contract of the kind 
specified, a right is created in favour ofa 
determinate person A and that person can, in. 
certain circumstances, enforce the ‘right 
against another person who having bought 
the property with knowledge of the former’s 
rights is regarded in equity as a mere trustee 
of the promisee, The reason for this rule ix 
obvious for such a vendee cannot stand in a 
better position than his vendor. He knows 
of the existence of the contract and he is 
bound by iti But to my mind the crucial 
difference between such a case and that with 
which we are dealing, is that in the former 
case even prior to the sale, a certain definite 
right has by express agreement been con- 
` ferred upon a determinate person, whereas 
in the latter case, until a sale actually takes 
place, the so-called right of pre emption 
does not‘inhere in any determinate person. 
The distinction becomes more apparent when 
wé realise that even in a case where B has 
agreed to sell property to A, but in Dreach- 
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I further admit- that in such ` 
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such damages as in.the opinion of the Court 
he may be entitled to by reason of B’s breach 
of contract, the sale to X remaining per- 
fectly valid and binding on all parties. 

Personally I do not think that an illustra- 
tion founded upon an express contract be- 
tween two determinate persons serves in any 
way to elucidate the question now before us, 
and my brother Chatterjee has not in his © 
judgment attempted to strengthen his argu- 
ment by any such illustration. He takes his 
stand upon the ground that even prior to a 
sale & person who would, under certain cir- 
cumstances, be entitled by statutory enact- 
ment to claim a right of pre-emption if a 
sale took place to one who (for lack of better 
description) I may call, a non-pre-emptor 
has even prior to a sale “a right of limited 
character,” “a right almost impalpable in 
a certain sense, but nevertheless a right of 
a kind which- is capable of enforcement as 
soon as the -circumstances under which it 
can be enforced come into existence.” He 
frankly admits that in such acase as that 
now before us, if the vendee had purchased 
house A one minute before he purchased 
house B, the plaintiff, as the owner of house - 
C, would have-no right to claim pre-emption 
in respect of the purchase of house B. 
But he thinks that when tha vendée pur- 
chases both houses A and B by one and, the 
same deed of sale, the vendee’s position is 
not the same as that of the pre-emptor be- 
cause the vendee’s righi of purchasing house 
B arose only on the completion of the sale 
and, therefore, “ clearly ” after that of the 
pre emptor. [confess with all due diffidence 
that I cannot follow this argument. The 
pre-emptor’s right of pre-emption in respect > 
of house B arose only when the gale. of 
houses A and B was completed in favour 
of the vendee (section 18 of the Punjab 
Pre-emption. Act). But at that very mo- 
ment (as I have already said) the sale of 
house A was complete so far as the vendee 
was concerned, and consequently at the very 
moment that the pre-emptor’s right of pre- 
emption arose, the right of the vendee to 
resist such a claim had also arisen. 

If it is thought necessary for politic or 


of such agreement sells it.-to X, the sale to ,other reasons to circumvent the vendee's 
X is not invalid, if X is a bona fide purchaser rights, the only possible way to do so would 
without notice of the contract between Band be to insist that the ‘so-called pre-emptor 
A. In such an event the utmost that A can had. prior to the date of sale, a right in-- 
claim is that B shall compensate him for hering in him which was infringed by that 
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sale. But in my opinion and for reasons 
_ already given, the latter has no such right, 
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and in addition to other. objections it is, l- 


think, begging the question to hold that in a 
case of this kind, the purchase of house B 
was in point of time subsequent to the pur- 
chase of house A. I regret that I am not 
sufficiently erudite to follow this argument, 
and personally I am in all matters of doubt 
in favour of upholding the sanctity of 
contracts. I would not make any presump- 
tion in favour of » pre-emptor. The law of 
pre-emption is & very- special branch of j juris- 
prudence and ‘it infringes at times very hardly 
upon the right of an owner of property to 
sell that property to his best possible ad- 
vantage. Undoubtedly in cases where the 
pre-emptor establishes the right to pre-empt 
property, his claim must be upheld no 
matter, whether the owner thereby suffers 
very considerable pecuniary loss. But I must 
decline to go out of my way: to, yphold pre- 
emptive claims which at the best are of 
doubtful validity, and in the present case, 
if my own views as to the law are not ac- 
cepted, -there can; I think, be little question 
that the pre-emptor's claim is not 80 clearly 
proved that a, decree should be passed in 
his favour. The two rulings of the Allah- 
abad High Court above referred to are strong 
authorities in support of the position which 
I take mp and I know of no authority -to a 
contrary effect. My brother Chatterjee’s 
opinion that those authorities are not rele- 
vant is, I am glad to find, not supported 
by the learned Chief Judge, though in other 
respects, the latter is not (I regret to find) 
in agreement with me. . 

, I have dealt at some considerable length 
‘ with the various points raised in Chatterjee 
J's judgment and also with certain parti- 
culars of the Jearne Chief Judge’s judgment. 
To all intents and purposes the Chief Judge 
adopts the reasoning of Mr. Justice (Jhatter- 
jee, and it is, therefore, unnecessary for me 
4 to refer. to the former’s judgment gua those 
matters. But I cannot without disrespect 
omit reference even at the cost.of some 
repetition, to certain passages in the Chief 
Judge's judgment.” 

The learned , Chief “Judge atakos that “a 
bale against the rights of a.pre- -emptor ` ‘ig 
an infringement of his right, andthe vendee 
cannot, by an infringement. of the pre- 
emptor’s right, create for himself a weapon 
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wherewith to defeat the pre-emptor’ 8 right. 
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He cannot by the same deed as violates the ` 


pre-emptor’s right, defeat the pré- -emptor’s` 
_ With all deference, this ig no argu- ` 
' We have, first of-” 


+ 


all, to see if a so-called’ pre-emptor has a” . l 


right.” 
ment, but mere assertion. 


right before we can talk about the infringe- | 


ment of that right. 


has a right of pre-emption. 
opinion, 


-As “I have ‘already ` 
endeavoured to show, until a sale is actu-’ 
ally completed, no person can assert that hè ~ 
In my humble’ 
a right of pre-emption can only “ 


e 


arise if, when the sale is completed, the vendee. ' 
happens to stand in a position of inferiority ` 


as regards another favoured person. If, on 


the other hand, at the moment when the ' 
sale is completed, the so-called pre-emptor’- 


is found to be in no better position than 
the vendee, there. can be no right of pre- 
emption, and no infringement of ‘ 


‘If ib be urged that this, too, 
is mere assertion and ‘not argument, I would 
ask in whom does any right of pre- -emption 
inhere before the completion of a gale? 
Who is till then the person of inherence, 
and what is his right? The vendee ex hypo- 
thesi is then unknown, and how then can 
A,B and © or Z say that aś against this 
unknown person they have & preferential 
right of purchase? The learned ` Chief 
Judge, then proceeds to deal with the ques- 
tion whether it is possible for a vendee 


“who at the time of sale'occupied a position 
of inferiority, to improve this position ga - 


a pre-emptor prior ‘to the date of - sale. 
Personally, I think, he can, but as this ques- 
tion does not arise’upon this particular re- 
ference, I do not consider the point, relevant, 
and I shall deal with it in the other case 


which was. before us fur. determination, and ` ` 


which is directly concerned with that aues 
tion. 

My brother Reid has not 'oonsidered the 
question independently but has, in general 
terms, expressed his concurrence with the 
views, of the learned Chief Judge, Chatterjee, 
J. and the Judges who referred Civil Appeal 
No. 98 of 1908. 
befor us was not considered by the latter 
learned Judges, and with their opinion upon 
the other question which we have to decide, 
I shall |, eal in my “judgment in” the other 
referende which we have to’ ‘dispose of. 


I would accordingly answer t the question 


| 


a right” 
which did not, prior to the sale, exist as a 
legal right. 


The precise. question now - 
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referred to us in this case in the afirma- 
tive. 

Robertson, J.—(15th June 1908).—After 
carefully considering the views expressed 
by the learned Chief Judge and’ my brother 
Reid and. the judgment of my brother 
Rattigan, I am constrained to agree with 
the view taken by Mr. Justice Rattigan. I 
need, not recapitulate what he hag said. 
Briefly I have come to‘my conclusion mainly 
on the ground that [ think that it cannot 
be said that at the moment of the purchase 
the pre-emptor had any right of pre-emption 
over. the property claimed superior to that 


of the vendee, and that unless he can show ` 


that he had, the burden lying upon him, the 
suit must fail, A right of pre-emption is 
not one which is to*be held “sacro sanct,” 
and if we are to lean one way or the other 
—other things being equal—we should lean 
rather against the interference with the 
general rights of free contract by a vendor 
than in favour of such interference ón a 
claim set up by a plaintiff. For these reasons 
I would dismiss the claim for pre-emption. 
Kensington, J.—(8¢a April 1909).—I have 
considerable difficulty in dealing with this 
case owing to the divergence of the views 
taken by my learned colleagues, and I do not 


wish to add toa discussion which has already” the grounds for doing s80, 


extended to such great length. 

Whilé fully admitting the force of the 
arguments of Mr. Justice Rattigan, and the 
learning with which they are supported, I 
am unable to accept the conclusion at which 
he arrives. In my humble judgment no 
amount of ingenuity gets over the one solid 
fact that at the time of this sale the plaintiff 
had a right by pre-emption to the house 
adjoining his own. I do siot think that this 
right should be defeated ‘by the accidental 
or incidental circumstance 
‘ covered more than one house. And it does 
not seem to me to be good law to examine 
the pre-emptor’s position from any other 
standpoint than that which he was entitled 
to take up at the time of sale. i 

Hypothetical cases do not help us much, 
but if we are to consider them at all we 
cannot overlook the reductio ad abgurdum 
suggested at page 521 of the ruling in Uttam 


Chand v. Lakorit Mal (1), where the question . 


now before us was decided in the pre-emptor’s 
favour. In the later stages of the-discussion 
that ruling has rather dropped out of sight. 
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1 think it should be followed, and agreeing 
with the learned Chief Judges, passed and 
present, I would reply to the questions re- 
ferred to us in the negative, 

Shah Din, J.T regret that upon the ques- 
tion referred to the Full Court, there should 
be difference of opinion among the Judges,’ 
and that I should find myself opposed to the 
views of my brother Rattigan, in the state- 
ment of which, he has displayed, if I may be 
permitted to say so, considerable legal acumen 
and dialectical skill. My learned brother in 
differing from the opinion expressed by Mr. 
Justice Chatterji both in the order recorded by 
the latter as a member of the Division Bench 
and in his judgment subsequently delivered 
as a member of the Full Bench of three 
Jadges, has felt the necessity of stating his’ 
Own reasons at considerable length and hag 
been obliged to critically examine those upon 
which Mr. Justice Chatterji’s views are based, 
As the question referred is one of ‘great 
importance, an affirmative answer to which- 
will, in my humble opinion, tend to seriously 
affect the institution of pre-emption in this 
Province, and as I cannot, without disres- 
pect to the learned Judge with ‘whom 1 
have the misfortune to disagree, auswer that . 
question in the negative without setting’ oub 
I may, perhaps 
be axcuséd for recording what Pee frat 
sight appear to be rather a lengthy, judgment, 

The facts of the case out of which this 
reference has arisen are very simple, and 
the actual question referred has been 
briefly and lucidly stated by my brother 
Rattigan both in his first j udgment delivered 
as a member of the Full Bench, and in his 
second judgment recorded upon the present 
reference. As, however, my learned brother 
has in the two judgments used’ different 
letters of the’alphabet to denote’ the parties 
to the suit and the houses in dispute, it is. 
necessary, ‘in order to avoid possible con- . 
fusion in the argument, to state definitely 
which of the two sets of letters I shall 
employ ‘in this judgment. The sketch of 
the houses in suit as given at page 7 of 
the printed paper-book shows that the pre- 
emptor’s house is denoted by letter A, the 
house in dispute (which adjoins A) by letter 
B, and the house sold sifnulianeously with 
B to the vendee but not sued’ for by the 
pre-emptor, and which also partly adjoins 
B, is denoted by ‘letter O. My brother 
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Rattigan in his first judgment has made 
a slight variation in these letters, for he pats 
he case out of which this reference has arisen 
in the following terms :— 

“A buys two houses (6) and (c) by. one 
sale-deed, and these two houses adjoin 
seach other. X has for some time prior to 
this sale been owner of house (d) which 


adjoins house (e). X sues to pre-empt 


house (c).” ‘ 

In his second’ judgment my brother 
makes a further alteration and puts the 
case thus:— | 

“There are three houses A,B and C and 
each house adjoins the other. X by one deed 
of sale buys houses A and B, and Z is the 
owner of house ©. Z claims to be entitled to 
pre-empt house B.” i 
` It will thus bé seen that there isin the 
‘two judgments of my learned brother a 
variation as regards the letters which denote 
the parties and the houses in suit, and to 
avoid misconception, I propose to follow in 
this my judgment the illustration adopted 
by him in the later judgment. The ques- 
tion referred is whether, under the circum- 
stances stated, tre vendee X is entitled to 
say in answer to the claim of the pre- 
emptor Z that, by reason of his (X) hav- 
ing under the sale-deed become owner of 
house A, he stands on an equal footing with 
Z as regards house B, so that Z cannot 
pre-empt house B which adjoins Z’s house G. 
~ I£ I correctly understand the judgment 
of my learned brother, the views which he 
has expressed therein may be summarised 
somewhat as follows:— 

(1). The right of pre-emption comes into 
existence only after a sale has actually been 
made, for until a sale of property has actually 
taken place and until the identity of the 
vendee is thereby disclosed, there is no such 
thing as a right of pre-emption inhering in 
‘any person. Before a sale takes place the 
alleged right of pre-emption is at best ofa 
nebulous and indefinite character, existing 
apart from any determinate person of in- 
herence and unattached to any particular 
thing. It “is impossible to conceive of ‘the 
existence of such a right as a legal entity. 
“Because on the occurrence of a sale a right of 


pre-emption may arise and may become vested , 


‘in a determinate person or determinate persons, 
. Tib by no means follows that the latter must be 
~ “held to have been-in possession of “ some- 


- INDIAN CASES. 


[1909 


thing,” “of an impalpable character,” before 
the sale which enables him or them to con- 
trol the action of the seller. This ‘“some- 
thing” cannot, until a sale occurs, be re- 
garded as a legal right capable of enforce- 
ment, or indeed any such right as the law 
“can recognize. This is further clear from 
the phraseology of sections 4 and 18 of the 
Punjab Pre-emption Act. : 


(2). The right of pre-emption is not a `` 


right in property (jus in re al'ena) but merely 
a right, in certain defined circumstances which 
presuppose a sale, to acquire property in 
preference to definite other persons. But 
until a sale ‘actually “takes “place there 
can be no determinate person in whom 
the right inheres and who can exercise it. 
(3). The so-called right of pre-emption 
is not a right for forbidding an alienation. . 
It is, as Mahmud, J., aptly describes | it “a 
right of substitution for the purchaser” in 
respect of the property sold. Aftera sale 
has taken place, all that the pre-em ptor 
can claim is that, if the vendee is not one of 
the favoured individuals, the Court shall 
delete his name and substitute that of the 
claimant in his place. He cannot ask the 
Court toannul the sale. A right of substitu- 
tion presupposes the existence of a vendee and 
a previous sale, for otherwise the pre-emptor 
cannot substitute himself fora person who does 
not exist. This also shows that unless and until 
a sale has actually taken place. no right of 
pre-emption, as distinct from the possibility 
of the existence of such a right, exists in 
“law. ' 
(4). If there is a valid contract, enforce- 
able at law, between the pre-emptor and the 
vendor, under which the latter has bound 
himself to make the first offer of gale to the 
former before attempting to sell house B to a 
third person, then if snch third person purchases 
the house from the vendor with full knowledge 
of the contract . aforesaid, he must be held 
bound by its'terms and specific performance 


_ of the contract may be asked for both against 


the vendor and the purchaser. An illustra- . 
tion founded upon an express contract be- 
tween two determinate persons has, however, 

o bearing upon the present case, for the 
imple reason that whereas in the case given 
prior to the sale’ a certain definite right 
has by express agreement been conferred 
upon a determinate person, in the present 
case until a sale took place the so-called 
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right of pre-emption did not inhere in any 
determinate person. 

(5). The authorities which lay down the 
proposition that the vendee can better his 
: position by other purchases which give him 
an, equal right with the pre- -emptor between 
the date of the sale in dispute and “the in- 
stitution of the pre-emption suit, are cer- 
tainly relevant to the present case. For, if 
the vendee can better his position by 
acquiring other properties after the date 
of the sale in dispute, he can a fortiori 
better his positon by acquiring such other 
properties simultaneously with his purchase 
of the property in dispute. 

(6). According to a number of authorities 
‘a pre-emptor must show that he has a 
subsistiig cause of action, t.e., a preferential 
right of purchase, not only ab the date of the 
sale of the property in dispute but also at 
. the time of the institution of his suit. From 
this ib follows that the plaintiff’s suit’ in the 
present case must fail, inasmuch as whatever 


may have been the case ab the time when - 


the sale took place, ab the date of the in- 
stitution of the suit the vendee was. in a 
position of equality with him, both being 
owners of adjoining houses. 

(7). In the present case by the very 
sale-deed under which the vendee became 
owner of house B which adjoins the pre- 
emptor’s house ©, he also became owner of 
house A, which in its turn adjoins B, and, 
therefore, at the dateof sale the vendee was tpso 
facto in as good a position as the pre-emptor 
qua house B. Butif this be denied, he certainly 
Was in as good a position as the pre-emptor 
at the date of the institution of the suit. 


(8). It is not correct to say thatin the. 


present case the’ vendee has, by reason of 
the purchase of houses A and B, acquired a 
sight of pre-emption as regards house B. -He 
does not claim to pre-empt B, but simply 
resiste the pre-emptor’s clain. with respect 
to it, on the ground that at the very time 
when the latter's claim to pre-emption accru- 
ed, he (the vendee) himself became owner 
of the adjoining house A, and was, there- 
fore, in exactly, the same position as the 
pre-emptor. “In this connection one should 
bear in mind the material difference be- 
tween the position of a vendee-defendaut, 
who is resisting a claim for pre-emption, and 
a plaintiff pre-emptor who is attempting to 
establish that right, 
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- (9). One of the arguments advanced on be- 

half of the pre-emptor is, that it must’ 
be assumed that in the present case, the 
purchase of house A is subsequent to the pur- 
chaseof house B. That this assumption is 
made is clear from the admission that, if 
the sale of house A had occurred one moment 
before the sale of house B, fhe vendes would 
have successfully resisted the pre-emptor's 
claim. Suchan assumption is unwarranted, 

.and if an assumption has to be made in a case 
of this kind, where rights created by a contract 

are interfered with, it should be made in 

-favour of the vendee, that is to say, it.should 

be assumed or presumed that the purchase of 
-house A was in point of time actually prior to 

the purchase of house B. 

(10). The argument at inconvenient tells ` 
as much on the side of the vendee as on the 
side uf the pre-emptor, and it should not, there- 
fore, be given much weight to ` 

(11). The law of pre-emption is a _yery 
special branch of jurisprudence, and as it 
interferes with freedom of contract and in- 
fringes at times very hardly upon the right 
of an owner to sell his: property to the best 
advantage, i in all cases where the pre-emptor’s 
claim is not clearly proved, a decree should 
not be passed in his favour. : 

The above is, E trust, a fairly accurate 


- summary of my brother Rattigan’ 8 views as 


expressed in his judgment, and I-may.at-once ` 
say that, while I find it impossible to agree 
with him in respect of his main position as 


regards the precise nature and operation of. ` 


the right of pre-emption, in some of his 
observations as briefly indicated above I 
unhesitatingly concur. The real controversy, 
as is clear from my learned brother’s judg- 
ment, centres round the nature and incidenta 
of the right of pre-emption, and the admitted 
importance of the point thus raised renders it 


-imperatively necessary to enter into a discus- 


sion of it in some detail. My learned brother 
strenuously maintains, and has brought very 
considerable learning to bear upon his position, 
that until a sale has actually taken place, there 
can be no such thing as a right of pre- emp- 
tion vesting in any particular person; in 
other words, that it is only after property 
has been sold to a particular vendee that a 
pre-emptor’s right of pre-emption for the first 
time comes into existence; and as a corollary 
of this he holds that, if at the time of the sale 
-of the property in dispue the vendee becomes 
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by that very gale an ‘owner of other property, 
the ownership of which places him in a posi- 
tion of equality 6 gua the property in suit with 
the ` pre-emptor, the latter’s claim cannot 
_ possibly ‘succeed agninst sucha vendee. Iam 
free to confess that if the first proposition 
were to hold good, the second proposition 
would seem to follow as: a logical deduction 
therefrom; -but in my humblejudgment the first 
proposition cannot be maintained as a correct 
legal principle, and the second proposition 
must, therefore, fall to the ground. In order 
that there may be no misconception as to the 

exact’ character of my learned brother's posi- 
tion, itappears to be necessary to extract from 


his judgment those passages which beardirect-' 


15 upon the question under consideration. 

“My own view,” says my learned brother, 
“la that until a kalo of property has actually 
taken place and until the identity of the 
vendee is thereby: disclosed, there is no such 
thing as aright of pre- emption inhering in 
any person. I entirely accept the definition 


’ and analysis ofa ‘legal right’ as given in Mr. 


Justicd Chatierji’s judgment. But the point 
upon which I find myself unable to agree with 
him is this, that in cases of pre-emption I 
would hold that until the actual occurrence 
of a sale there is no ‘person.of inherence,” and 
“I cannot nee how. this difficulty can possibly 
“be overcome by adopting the . expedient 
of referring tov-the person of inherence 
in vogue and general terms ‘as the pre- 
emptor, that. is, 
‘be entitled to claim pre-emption.. Briefly 
stated, the crucial point on which we are at 
issue is that, whilé Chatterji, J., apparently 
holds that a right of a nebulous and indefinite 
character can exist apart from any determinate 
person of inherence, I find it impossible to. 
admit the possibility of the existence of o 
right which is at the moment shadowy and 
-indefinable and unattached to any particular 
person or thing.” 

My brother Rattigan admits that aright 
can exist withoutbeing exercised consciously 
or unconsciously. But heargues that, “in 
any such” case the right actually ores 
and though in abeyance can at any moment 
be exercised by the person of inherence 
who is a determinate person with 
defined rights.” -He supports this view by 
citing two examples. One example is of 
right of ownership ina disused barn which, 
cee not exercised for years, can (unless. 
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lost by the owner for some reagon or other) 
still be exercised whenever the owner thinks 


fit to do so, and whenever the occasion arises - 


for the exercise thereof. The other example 


is of a right of easement possessed by | 
over, another's. 


one’ owner of_ property 
property, which can be exercised by- 
the former whenever he chooses to do 
so, though he makes no use of it fora few 
months. After citing these examples my 
learned brother proceeds—-“But ‘the-case 
seems to me to be entirely different when we 


have to deal with a so-called right cf pre-emp- - 


tion. - Until a sale occurs, how can this right 


“be exercised and how can it, with regard 


to ordinary parlance, be said. to ` exist. 
Tf it does exist, in whom does jt 
- vest, and who can exercise it? If the 
right exists and,it is vested in somebody or 
other, that person should surely be ascertain- 
ed or, at all events, be ascertainable.and be 

able to exercise it when he thinks proper. 
But obviously until a salé takes place there 
can be no pre-emptor (to use Mr, Justice 
Chatterji’ slanguage), nor can anyone exercise 
aright of pre-emption. I entirely agree with 
the learned Judge that as soon af a sale ac- 
tully takes place, a right of pre-emption may 


instanter accrue. Such right may then accraa, 
but not necessarily so, for the sale may be to` 


a person against whom no’ one else has a 
superior right of purchase. But, if in such a 
contingency, a right of pre- -emption may arise 
and may become yested ina determinate 
person, or determinate persons,’ I fail to ‘see 
the logic of the.deduction that the latter 
must be held to haye been in possession of 
something before the sale which enables.him 


or them to control the action of the seller. - 


In my humble judgment there is here a non=. 
sequitur, and this something, which is admit- 
tedly at the best a right of a limited charac- 
ter dependeat on certain contingencies and, 
almost impalpable in a ‘certain sense, cannot 
until a sale occurs be regarded asa legal right 


capable of enforcement, or indeed as any such | 


right as the law can recognise.” | 

“I find it impossible to agree with the view 
that there can in law exist a vague right, in- 
determinate in nature, and appertaining to 
no definite person or, thing, and unless this 
view oan be accepted it is impossible to deny: 
-the defendant’ 8 contention in the present. 
case.’ 


“In every case there must-be some deter- 


Vol: 1V] 


SANWAL DAS Vv. GUR PARSHAD. 


minate person in whom the right exists. But 
when we come to deal with the so-called 
right of pre-emption, we are at once met with 
the difficulty that untila sale actually takes 
place no person can assume to have aright of 
pre-emption, which is not aright in property 
(justin re aliena) bat merely a right in certain 
defined circamstances (which necessarily pre- 
suppose a sale)-to acquire property in prefer- 
ence to definite other persons.” * * * 


“Ttisin my humble opinion erroneous to 


| a right of forbidding an alienation. lts very 
name shows that this is not its trae nature, 
and it is obvious that when a sale takes place, 
those favoured individulas who have the right 
of substituting themseleves, if they so think 
- fit, for the vendee have not the right to forbid 
the sale. They cannot ask the Courts to annul 
the sale. Allthat they can claim is that, if 
the sale is in favour of a person who is not 
one of the favoured classes, the Oourts 


shall delete the name of the vendee and’sub- | 


stitute their own names in his place. 
Section 12 of the Panjab Pre-emption Act 
gives a right of pre-emption to various persons 
but until a salo bas actually taken place, not 
ona of those persons can assert that he will 
havearight to have himself substituted for 
the vendee, for the sale may be to a.person 
against whom noone else hasa right of pre- 
_ emption. Furthermore, no one can compel the 
proprietor of the property to sell it, and admit- 
tedly unless a sale takes place no right of pre- 
emption can be claimed.” * * * 


After giving two quotations from Sir Wil- 
liam Rattigan’s Jurisprudence (3rd Edition), 
pp. 29 and 107, bearing upon the conferment 
by law of special rights on any individual by 
reason of the existence of special facts, my 
learned brother proceéds as follows:— ~ 


“Accepting this analysis. of & right, I 
think that, so far as the so-called right of pre- 
emption is concerned it is obvious -that the 
right can come into existence, from a legal 
point of view, only through the intervention of 
a sale which is in this respect the ‘collative, 
investitive fact,’ and that unless and until 
a sale actually takes place, no such right or 
title can exist in law. In this connéction, I 
may be excused for again referring to the 
phraseology of section 13 of the Punjab Pre- 
emption Act which makes it, in my opinion, 
abundantly clear that no. person can claim 
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to have a right of action as a pre-emptor until 
the completion of a salo- * * +- 

“If it is thought necessary for political or 
other reasons to circumvent the vendee’s 
rights, the only possible way to do so would 
be to insist that the so-called pre-emptor 
had prior to the date of the sale a right inher- 
ing in him which was infringed by that sale. 
But, in my opinion, and for reasons already 
given the latter has no such right.” 

Dealing with the learned Chief , Judge's 


oe 4 . 
describe the so-called right (of pre-emption)as ` view that a sale against the right of a pre- 


emptor is an infringement of his right, and 
that the vendee cannot by an infringement of 
the pro- emptor’s right create for himself a 
weapon wherewith to defeat the pre-emptor’s 


_ right, my learned brother characterises it as 


no argument but mere assertion, and then 
goes on to say :—“We have first of all to see `~ 
if the so-called pre-emptor has a right before 
we can talk about theinfringement of that 
right. As I have already endeavoured -to 
show, until a sale is actually completed, 
no person can assert that he has a right 
of pre-emption. In my humble opinion, 
a right of pre-emption can only arise if, 
when the sale is completed, the vendee hap- 
pens to stand in a positon of inferiority 
as regards another favoured person. If, on 
the other hand, at the moment when, the 
sale is completed the so-called pre-emptor 
is found to be in no better position than 
the vendee, then there can be no right of 
pre-emption, and no infringement of a right 
which did not prior to the sale exist as 
a legal right. If it be urged that this, 
too, is mere assertion and not argument, 
any. right of 
pre-emption inhere before the completion of 
a sale? Who is till then. a person of 
inherence and what is his “right? The 
vendee is ex hypothesi then unknown, and 
how then can A, B and O or -Z say 
that, as against this unknown person, they 
have a preferential right of purchase?” 
Applying the above principles to the 
present case, my learned brother says:— 
“The pre-emptor’s right of pre-emption in 
respect of house B arose only when the 
pale of houses A and B was, completed in 
favour of the vendee (section 18 of the 
Punjab Pre-emption Act)» But at that very 
moment, as I have already said, the sale of 
house A was complete, so far as the vendee ' 
was concerned and consequently atthe very 
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moment that the pre-emptor’s right ‘of: pre- 
emption arose; the right of the jvendee to 
resist such a claim had also arisen.’ 7 


From the above extracts, it will be. ishaates . 


ed that my learned brother fully agrees in 
the definition and analysis’ of a “legal 
right”.as given by Professor Holland, but 
that he denies that before a sale has “ac: 
tually taken place it can be affirmed. of 
any determinate parson “that he has a‘ ‘right 
of pre- -emption,” in the legal sense of 


-that phrase, so that he can be termed a 


“person of inherence” in respect of such a 
tight. It becomes necessary, therefore, to 
ascertain what the precise nature on ori- 
gin of a right of pre-emption is. ` this 
Province; and for this purpose it aen 
to -bə desirable to discuss the question with 
reference to (1) custom, (2) statutory enact- 
ments and (3) -Muhmmadan Law. A refer- 
ence to Muhammadan Law in this 
‘connection would be useful for two reasons: 
first, because, though customary ‘pre-emption, 
ad recognised in this Province, differs in 


. many respects from pre-emption as recog- : 


nised by Muhammadan Law, yet: the legal 
foundation of that right is substantially 
the. same in both cases; and secondly, be- 


‘gauge my brother Rattigan ‘himself accepts 


the. definition-- of the right of . pré-emption 
as given by that eminent Judge, Mr. Justios 
Mahmud, who, as -is - well-known and as 
I shall presently show, constructed that de- 
finition from the elements of the right of- 


pre-emption as known to Muhammadan Law. - 


? 


Before proceeding farther, I may: remark 


. that much of the difficulty, in the present 


case which has led tó such marked diver- 
sity of opinion among the Judges ‘arises 
from the fact, and I say so with ‘the 
greatest possible respect, that the dis-~ 
tinction between.a primary or antecédent 
right and a , secondary, or remedial 
right in its application to the institution 
of pre-emption has not been kept in view. 


“This distinction is fully recognised in juris- 
“ prudence and has always 


to .bə borne 
in mind in all, discussions as to the nature 
and operation, of any given. legal right., 
Austin discusses the subject “with” his 


-usual -fullness , and.perspicacity i in his Juris- 
_ prudence (8rd Edition), Vol. IL, 


1 Lecture 
page 787. In Holland’s Jurispru- 


XLV, : 
(4th Edition), pages. Jaka; 


dence 
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the distinction is clearly net out—“An 
antecedent right is one which éxista pe 
any ‘wrongful act or omission, it~ a 
right which is given for its'own sake; while 
a remedial right is one.which comes into 


existence after the antecedent right is in-- 


vaded, it is one given merely in- substi- 
tution or compensation for, an antecedent 


right, the erércise of which has been im- 
peded or: which has turned out not tobe 
available. ” As he further on obseryes:— 


“Tf all went smoothly, antecedent or primary 
rights would alone exist. Remedial, or 
_sanctioning rights are merely part of ‘the 


machinery provided by the State for the- 


redress of injury,done to antecedent rights. 


This whole departmént-of law is, in an 
especial sense, added because of ‘trans- 
gressions. ' 


Sir William Rattigan in' his TE of - 


Jurisprudence (3rd Edition), pages 31: 32, 
brings out the samé distinction as follows: — 

“Rights again may be divided into ` pri- 
mary (or antecedent) or secondary (or- 
remedial), according as théy exist indepen- 
dently of, or in connection with, a wrong 
“having been committed. A right of ihe 


former kind is said to. be an exceptional - 


advantage granted to the person who is 
clothed with it, while a right -f` the 
latter kind in one which is given by way of - 
compensation when an antecedent or primary 
right is violated.” Proceeding ‘further, he 


draws a distinction between primary and ` 
` secondary duties which are’ co-relatives of 


- primary'-and secondary rights; ‘that’ is to 
say, primary duties are those which exist 
per se and independently of any other duty, 


while secondary ‘duties are those which 
. but only `- 


have no independent existence, 
. exist for the sake of enforcing other duties 
see also- Markby’s Elements of Law, 
Edition), page “102, paragraph 183; and 
Pollock’s Hesays in Jurisprudence, pages 15- 16. 

The totality of a right “ ‘at rest, n 
contra-distinguished from @ right in“ “motion, 2 
comprises its twofold’ aspect as a primary ` 
and as a secondir7 right, and requires to be 
‘studied, as explained by ‘Holland (page 
128) with reference to its “orbit” and its ‘in- 
fringentent”.’ By its “orbit” is meant the 
sum orextent of the advantages which are 
conferred by its enjoyment, and this is what 
constitutes a primary right. By its “in. ` 
fringement” is meant an Rot; 


_ Lago 
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as’ 


omission or ~ 


1 


` 
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‘forbearance which interferes with the enjoy- 


ment of those advantages, and this act, 


omission or forbearance gives rise to a secon-- 


“A knowledge of the-orbit of 
a right necessarily implies a knowledge 
of its infringement and vice versa, since 
the one is always precisely correlative with 
the other. ‘To know the whole extent ofthe 
advantage conferred. by the enjoyment of 
aright is the same thing as to know what 
acts are infringements of it.” The nature of 
a primary Tight may, therefore, be, and very 
generally is, ascertained by’ reference to the 


dary right. 


„aots, omissions and forbearances which consti- 


tute its infringement, and which give rise to a 
secondary right. This latter right, when its 
realisation can be secured with the uid of 
a legal tribunal, ig commonly known as a right 
of action or cause of action, its object being’ 
either restitution or compensation. “When a 
right (.e., n primary right) is violated,” says 
Holland, “the law endeavours to prevent the 
person of inherence from losing or the per- 
son of incidence from gaining. A new 
right (1. e, a secondary right) is, therefore, 


“immediately given tothe former, by way of 


compesation for his loss, and a new corres- 
ponding duty is laid upon the latter by way 


“of make-weight against any advantage which- 


he may have derived from his aggression” 
(pages 265-266).- . 

Sir William Rattigan briefly discusses the 
game question thus:— Hvery right may also 
be considered from a two-fold aspect, (a) asa 
right existing independently of any wrong 
having been committed when it may be call- 
ed an antecedent right, and (b) as furnishing 
the ground fora remedial action for compen- 
sation, when it has been infringed or violated” 
(page 116). Again:—‘‘By the infringement of 
aright is meant that the enjoyment of those 
advantages which a right confers upon the 
person in whom it resides is interfered with 


“by the act, omission or forbearance of another. 


Every such infringement denotes that an in- 
jury or wrong has been committed which is 
imputable to the person by whose act, ‘omis- 
sion or forbearance it has resulted (page 98). 

The right of pre-emption, liké other rights, 
has to be regarded in a two-fold aspect, (1)as 
a primary or antecedent right, and (2) as a 
secondary or remedial right: Viewed as an 


‘antecedent right, it exists before and inde- 


pendently of any wrongful act or omission, 
that is to say, it entitles the person of inher- 
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ence in praference toa third person or a class - 
of persons, to an offer of sale of the property, 
which is the object of the right, by the person 
of incidence, upon whom a corresponding pri- 
mary duty to make such offer is laid. View- 
ed as remedial right, it comes into existence 
after the primary right has been infringed. 
by asale of the property in question being 
made by the person of incidence to such third 
person or class of persons, and its purpose `is~ 
the removal of the injury complained of’ by 


. the substitution of the person of inherence fox - 


the vendee or vendees who aided in the in-. 
fringement of the primary right. 

- An unauthorised sale, therefore, being a 
violation of the primary right of pre-emption 
can only give rise to the secondary right of 
pre-emption, and because this secondary right’ 
does not, as it cannot, come into existence be- 
fore sale to a person with an inferior right to 
the person of inherence has taken place, it is, 
inmy bumble judgment, incorrect to say that 
the primary right. of pre-emption does not 
exist before the sale in question. If, under no 
circumstances, a primary right of pre-emption 
can exist before a sale takes place, and if a 
sale is not an infringement of any such right, 
how can such sale give rise toa cause of ao- - 
tion? And if a sale does give rise to a cause 
of action, as it cannot be denied that it does, ` 
it can only do so because a secondary. right of 
redress for a wrong has occurred by reason of 
a primary right having been -infringed by 
that sale. I find it impossible to conceive of 
a cause of action accruing without there being 
an infringement of a right; and there can be 
no infringement of a right unless -that right 
exists before the infringement takes place. 
The infraction of a right necessarily pre-sup- 
poses that the right exists before and independ- 
ently of such-infraction; and itis difficult to 
realise how the very infraction of the right, 
which it is the object of the law to prevent, 
can confer upon a person, the right which” is 
said to be violated. As I understand a pri- 
mary right of pre-emption, it entitles the per- 
son in whom it resides to an offer of sale by the 
person against whom it is available before a 
sale actually takes place. If the offer is made 
to him on certain terms and he accepts 
it and the sale takes place in his favour, 
ar if he declinés the offer And the sale is 
then made to another person on the same 
terms, the pre-emptor’s right is respected 
and in no way infringed; and his secondary 
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right which arises only upon an infringement 
-of the primary right does not accrue. If, 


* on the other hand,. no such offer is made 


to him and the sale takes place in favour 
of a person with a relatively inferior right, 
then the primary right of the pre-emptor 


has been infringed, and his secondary right ` 


“to have the wrong redressed in the shape 
of substitution of himself for the, vendee, 
(Or, in other words, his cause-of. action 
has arisen. It is to this secondary right 
that the repealed section 9 of the Punjab 
Laws .Act and sections 4 and 18 of the 
“Panjab Pre-emption Act; prima facie refer, 
and not to the primary right of pre-emption 
which exists before ‘and, independently of 
a sale. These sections primarily treat’ of 
the right of pre-emption not in respect 


- of its “orbit ” but in connection with its 


,“ infringement”, as it was only necessary 
for the Legislature to indicate in these 
sections the exact form of transfer of property 
that was considered an infraction of 
„the -antecedent right sufficiently serious to 
be redressed by resort to an action at law. 
To ascertain the exact nature of the primary 
right of pre-emption we must have recourse 
to custom, as embodied in villagb and tribal 
records known as the wajib-ul-arz and the 
riwaj-t-am, to the repealed sections - 18, 14 
and 15 of the Punjab Laws Act and 
sections 16 and 17 of the Punjab Pre-emption 
Act, and to the analogous . Provisions of 
the Muhmmadan Law. . These I shall now 
proceed to consider in some’ detail. a 

The right of pre-emption being connected 
with the Law of Property it is impossible 
to understand its true nature and origin 


without reference to the early history of pro- ` 


perty in land in this próviuce; in other words, 
“without reference the history of the genesis 
and growth of village communities, which are a 
prominent feature of land tenure in this part 
of.the country. As Sir Henry “Maine has 
‘observed in his Karly History of Institution, 
“the collective ownership of the soil by 
groups of men either in fact united by 
blood relationship or assuming that they 
‘are so united, is now entitled to take 
“rank as an ‘ascertained primitive pheno- 
menon ”; and it has been truly remarked 
that the Punjab affords a conspicuous 
instance ` of the general truth of this 
observation. There can be little doubt that, 
“go far at least as this province is concerned, 


in joint ownership, 


.of timé 


+ 


joint ownership of land, by an aggregate of 
individuals “known as a “ tribe” is the 
really archaic institution which preceded: 


.by long steps the institution of separate 


ownership as known in modern times. 
The personal relations snter se of the members 
of each tribe were inextricably mixed -up 
-with proprietary rights in the land held 
and such was 
strength of tribal feeling against any 
ontside influences being allowed to break 
the cohesion, born no doubt of the idea 
of common ‘descent, of this land-holding 
group that for a long time the very idea 
of any smaller group of individuals or of 
any one member of it dealing on their or 
his own account with any portion of the 
soil was strenuously exoluded. In” course 
the 
disintegration gave rise to “ village com- 
munities” within the tribe, which shared 
in a slightly less intense form’all or most 
of the characteristics of the tribe, and 


these in their turn gradually split up into ` 


joint families.” The transition from joint 
ownership'of the land to individual property 
therein, as evidenced by successive stages 
in the development of village communities 
is very clearly. indicated by the three 
dominant forms of land-tenure which exist 
side by side up to the present moment 
in the’ Punjab, wis., Zamindari, Pattidari 
and Bhatachara tenures. In the Zamindari 
tenure, undivided . proprietary right is its 
distinguishing characteristic. The land is 
held as a joint estate, in the whole of 
which all 
right without any separate title to distinct 
‘lands forming part of the 
the Pattidart tenure disintegration has 
begun; but the communal origin of pro- 
perty still yegulates its distribution and 
the chief public duty connected with it. 
The lands’ are divided; and held separately 
but “they -are- divided on shares based 


2 either on personal descent or on- the pro- 
“portions of th) once common stock which 

particular families have eithér held from the 
” outset or appropriate] by prescription. -The 


land and revenue ara, therefore, said to ba 
divided upon ancestral or customary shares, 
subject to suceession by the law of in- 
heritance: In a pure Bhatachara estate 
shares, have. become quite extinct, a 
certain defined extent of land is in the 
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inevitable process of tribal - 


the sharers have a common - 


estate, In, 
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possession of each proprietor, and neither 
in fact nor in theory is the holding part 
of & common stock. 

The institution of the right of pre-emption 
as known to us in the Panjab is intimately 
associated “with the constitution of the 
» village community ” in its graduated forms 
as explained above, and the rules originally” 
adopted by custom in regard to that right 
‘which havé subsequently been embodied in 
Legislative enactments exhibit in an interest- 
ing manner the main lines of the connection 
between that right in its application. to 
property in land and, the actual, probable 
or assumed relationship by .blood among 
the members of the proprietary body that 
constitute a village community. I allude 
here to the presoribed order in which, 
according to the entry in a typical Wajib- 
ul-arz or Rivaj-t-am, the right of pre-emption 
“vests in the members of a village proprietary 
body, which order was, in a slightly modified 
form, adopted in the. repealed provisions of 
the Punjab Laws Act relating to pre-emption, 
and which has been reprodaced, again in an 
altered form, in section 12 of the Punjab 
Pre-emption Act. It seems to me, thorefore, 
that in its nature and origin the right of 
pre-emption is nothing more nor less than a 


~ _ right conferred upon and exerciseable by each 


member of the proprietary group primarily 
with the object of preserving the integrity of 
the village community by preventing any inter- 
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ference with the course of devolution of land ` 


in strict conformity with customary rules of 


~ inheritance. That that is not the whole object 


4 


and effect of the custom of pre-emption at 
the present day, I freely admit, but in my 
humble opinion the existing aspect of this 
institution, which pre-supposes a power of 
transfer on the part-of the owner of the 
land, isone which has gradually developed 
under the inevitable influence of the successful 
assertion of individual right in property, 
and is by- no means sufficient to destroy or 
- materially modify its original character. 

` Our knowledge of the origin and develop 
ment of customary rules that govern the enjoy- 


. ment of landed property in the Panjab, fully. 


justifies the conclusion that the Austinian cgn- 
Geptionof “ownership” was absolutely unknown 
in the early stages of evolution of village 
communities, and that with the progress of 
time it assumed clearer shape in proportion 
as the family asserted its freedom from the 
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-communal control and the individual in his 


turn asserted his independence of the restraints 
impossd by the joint family. The develup- 
ment of a power of free’ disposition possessed, 
according. to Austin, by an owner of property 
has, so far as landed property in the Punjab 
is concerned, Seen marked by three snocessive 
stages : Firet there is no power of disposition 
at all, owing to the fact that in primitive 
society the land belongs to a whole tribe or 
to a whole village community, and as their 
wants are few and simple and are amply 
met. by a periodical distribution, among 
families or groups of families constituting the 
community or the tribe, of the profits of the 
xoil, no occasion for a voluntary. transfer of 
any portion thereof arises. Secondly, the 
power of disposition is recognised, but 
it is so only for certain specified objects 


(grouped latterly by our Courts under. 


the comprehensive term “ necessity”), the 
reason being that, owing to a progressive 
social disintegration and a concomitant 
expansion of family and individnal needs, the 
cohesion of the community-and ultimately of 
tho family loses much of its original strength, 


and as a consequence the original con-. 


trol over an individnal’s power to deal 
with the land ia his possession is weakened. 
Thirdly, a time comes when a free power of 
disposition without necessity is recognised, 
but it is subject to this important qualification 
that before the disposition is made the owner 
is bound to make an offer of the land 
sought to be alienated to a certain class 
of persons’in a defined order, suggested by 
the varying degrees of blood relationship 
between the owner and those persons or 
by his more or less close association with 
them in regard to, the~ subject-matter of 
the dispositions The owner is thus under 
an obligation of a definite character to those 
persons to whom the.aforesaid offer has to be 
made, aud whose consent, therefore, has to be 
obtained as a necessary preliminary to the 
validity of a disposition in favour of a third 
person; and a corresponding right to exact 
an offer is created in favour of or vests in 
each of the said class of persons as against 
the said owner. This last mentioned right 
is the primary right of pre-emption; and 
though in point-of development it is the 
last of a series of residuary rights possessed 
by each member of a village community 
against all the rest, it differs from them 
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only in degree and not in essential character, 
‘and has its roots along with them in 
one common sub-soil of social notions having 
for their object the preservation of tribal or 
communal unity by scrupulously maintaining 
in all their strength the original bonds 
between proprietary rights and kinship in 
blood. In its inception, therefore, the right of 
pre- -emption is, in my opinion, the ‘right of 
preventing or controlling the disposition of 
property, though belonging as it does to a 
comparatively late stage of the evolution of 
property inland, it has necessarily assumed a 
wenak form of protest against such disposi- 
tion, and though by reason of the many 
devices invented and allowed to defeat it, and 
owing to many other causes, it has frequently 
failed of itgreal object. To say, therefore, 
that this right in its essence is not “a right 
of forbidding” an alienation,” because “ as 


its very name shows when a sale takes place . 


those favoured individuals who “have the 
right ‘of substituting themselves, if they 
so think fit, for the vendees have not the 
right to forbid the sale,” is, with all 
possible respect, to ignore the origin of the 
right and to place it in a false perspective 
with regard to the history of the develop- 
ment of legal notions in village communities 
in this province. The primary object of the 
right is to “forbid an alienation,” in cases 
whore it cannot be otherwise forbidden, by 
seriously hampering, the owner’s power of 
-disposition by laying down onerous con- 
ditions under which alone it can ba exercised; 
ail tharizht of sabstitutioa for tho alienee 
is only appealed to and availed of as a last 
razort when an alienation has actually bean 
made in defiance of the ‘community’s inherent 
right of objection to it, and when the 
mischief done cannot be remedied in any 
other way. 
Inthe Full Bench decision of this Court 
- reported as Gujar v. Sham Das (14) which will 
always stand as a landmark in” the history 
of the case-law on the subject of the power 
ofa sonless owner among agriculturists to 
alienate his ancestral property, Sir Meredyth 
Plowden and Mr. Justice Roe, two of the 
most eminent Judges, who ever sat on the 
Bench ofthis Court, take the same view as I 


have ventured to express just now in regard- 


to the nature of the right of pre-emption. 


At page 243 of the report, Roe, J., says:— 
(14) 107 P. R. 1887 (F.B) 
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“ Amongst the villages, some to this day 
preserve their original - ‘form of a joint pro- 
prietary body: in others, and these are the 
majority, the common land or a large portion 
of it has been permanently divided amongst 
families, and in some cases amongst indivi- 
duals. But even where the sub-division has 
proceeded furthest, ‘the power of dealing 
with the land is not absolutely free. It is 
always restricted by rules of pre- -emption,’ i 
which enable all members of the community 
to exclude strangers, and it is universally 
admitted that a proprietor who has male lineal 
heirs cannot, except for necessity, alienate. 
without their consent.” Similarly at pages 
247-248 Sir Meredyth Plowden says :— 

“I think we are justified in stating as a 
general principle consonant with fact, that 
the mere circumstance that immovable pro- 

erty is ancestral raises a presumption that 

the individual in possession as owner has 
not an unrestricted power of disposition,’ 
but only a power ‘liable to be controlled by 
those descendants of the common ancestor’ 
whom custom regards as being by community 
of descent sufficiently interested to be entitled 
to interpose. ‘The least potent form of. 
control is that permitted by the .custom of 
pre-emption which gives the right of pre- 
ference when a disposition is intended.’ This 
right, especially among agriculturists, is 
most frequently based upon relationship. It 
has no doubt other sources, and extends to 
property other than ancestral. The con- ` 
trolling power may, however, be left out of 
further consideration as being sufficiently 
ascertained and regulated by law”. 

In Roe and -Rattigan’s Tribal Law, which 
being the joint production of Sir Charles Roe , 
and my brother Rattigan is entitled to rank 
as a work of -authority, the nature of the 
right of pre-emption is thus explained :— 
“Pre-emption is -merely a corollary of the 
general- principles regulating the succession 
to and power of disposal of land”. In these 
matters the holder of the estate for the time” 
being is subject, generally speaking, to the 
control of the group of agnates who would 
naturally succeed him, his wartsan yak addi. 


They can, as a general rule, altogether pre- ,- 


vent alienations by adoption or gift, or by 
sale for the holder's own benefit, it would be 
only a natural rule that, when a proprietor 


-was compelled by necessity to sell, ‘these 


agnates should be offered the opportunity of 
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advancing the money required’ and thus 
saving what is. really their own propepty id 
(page 83). Again ab page 26, it is said :— 

‘Pre-emption is the last means by which the 
natural heirs can retain ancestral property 
in the family,’ when they are unable to 
altogether prevent an act of alienation by 
the holder of the estate”. 


In a later Full Bench decision Dzlsukh 
Ram v. Nathu Singh (15) Sir Meredyth 
Plowden explains the nature of the right of 
pre-emption in a judgment which for power 
of analysis and lucidity of exposition has 
scarcely yet been surpassed. That was a 
case in which in support of a claim for pre- 
emption (or more, properly speaking, pre- 
mortgage) in respect of, a mortgage of land 
by way of conditional sale, the plaintiff 
relied upon entries in the Wajtb-ul-arz of 
the village made in 1842 and 1880. These 
entries were to the effect that there had 
been no mortgage or sale in the village up 
to 1842 and 1880, respectively, but that 
_ every co-sharer was thenceforward to be at 
liberty to mortgage or sell his share for 
necessity or to pay arrears of Government 
revenue; provided that he first offered the 
gaid share to- certain specified persons. 


Upon a question being raised whether 
these entries established a oustom of pre- 
emption in favour of the plaintiff or evi- 
denced an agreement sufficient to support 
his claim, Sir Meredyth Plowden in deli- 
vering the judgment of the Full Bench said 
at pages 354-355 :—“ Let us see what the 
plaintiff's claim imports by looking to the 
nature and origin ofa customary right “of 
pre-emption on sales in a village community 
where the custom of pre-emption prevails. 
No member of the proprietary group is 
competent to sell his share, or land repre- 
senting that share, to & stranger to the 
village of his own sole will and irrespective 
of the assent of the remainder of the co- 
sharers. That is to say, every one of the 
co-sharers is under an obligation to all the 
rest to abstain from selling to a stranger 
irrespective of their assent.’ The obligation 
-is due by each to all the rest, and the right, 
viewed generally, is in all the rest against 
each. What the order of precedence among 
the members of the group may be is a 
distinct question not affecting the nature 

(15) 98 P. R. 1894 (F. B.) 
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of the right, but only its exercise by 
individuals as occasion arises.” 

“The primary obligation not to sell 
independently of the co-sharer’s assent is 
not to be confounded with the obligations 
subsidiary to, or consequential upon, the 
primary right when a sale is contemplated, 
or when a sale has been made, irrespective. 
of the assent of other co-sharers. The vendor 
in making an offer to the co-sharers only 
takes a step towards discharging his obliga- 
tion not to sell irrespective of the assent 
of his co-sharers, and the right to relief 
whether it be to amendment of the sale or 
to substitution for the vendee, is clearly a 
secondary right, arising upon breach of the 
primary obligation.” 

“What then is the source of the obli- 
gation to which the right corresponds? The 
onuse of it is that -the subject of sale is 
part of a thing which is yiewed as conjointly 
held by,a group, of which the vendor is 
a member. Itis, in the absence of -agree- 
ment to the contrary, a necessary Gon-- 
sequence of this view that a member of 
the group should be incompetent to sell 
part of the thing conjointly owned by the 
group irrespective of their assent’. The 
view which is commonly taken of the 
relation between a group of proprietors in 
a village community and the land of the 
village community in its entirety, is that 
“the land is deemed still to belong to the . 
group, notwithstanding it has been, in 
part, distributed into parcels for separate 
enjoyment by portions of the group.’ The 
unity of the village, and of the proprietary 
body as an individual local group, is deemed 
to continue unaffected by the distribution 
of the land for purposes of enjoyment 
among the members of the group.’ 

‘The incapacity of the holder of what is 
viewed as part ofa larger and entire thing 
to make an effectual disposition of the part 
he holds, irrespective of the assent of other 
persons jointly interested in that whole, is 
now quite familiar to us. We see if in 
the incapacity of œ sonless man to dispose, 
except for necessity, of the portion held by 
him of land which has devolved from a 
common ancestor, irrespective of the assent 
of his near warisan yak juddt. Here the | 
incapacity arises out of the relation existing 
between them and him as composing’ a 
single family group qua all the land descended 
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from the ancestor, which land is deemed to 
be family land. ‘Similarly in the- village 
community the incapactiy arises “from the 
relation between each individual member and 
the rest of. the proprietary body as constitut- 
ing together a single group, qua the land of 
the village. ” 

In another part of the judgment the 
learned Judge repeated the same views in a 
somewhat different form as follows (pages 
360-361) :—“ In earlier stages of development 
the power of disposition, generally viewed, 
is under more restraint relatively than in 
later stages. This power like other powers, 
grows and expands from small beginnings. 
The cohesion of the family group and the 
conception of family property (within the 
community) greatly retard the expansion of 
the power of disposition and the disintegration 
of the local group.. ‘When the individual 
has succeeded in detaching himself from 
both the family. group and the-local group so 
completely that he is free to dispose of the 
land he holds, without assent of either 
descendant, kinsman or neighbour being 
needed, individual ownership is established 
and the right of pre-emption by local custom 
is obsolete,’ though an analogous right may 
exist, created by contract or otherwise than 

“by custom”, 

“In the early stages of development of 
village communities, the family group and 
family land within the community are its 
most prominent features, and there is a right 
of shufa arising out of the relations between the 
the members of the group in respsct of the 
family land. Ordinarily no holder of family 


land is at. liberty to make a’ disposition of” 


the portion of family land which he holds 
that is not in conformity with the customary 
rule as to its devolution in the family 
except with the assent of those who will 
be affected by the aet of diversion. This 
is seen in respect of partitions (not being 
merely temporary) and of gifts and of 
adoptions which operate aa gifts, all of 
which are found tobe liable to be annulled 
by the lineal descendants or -the collateral 
„kinsmen. ‘On breach of the primary right 
that a portion of family land shall not -be 
diverted from its ordinary course of devolu- 
tion, the consequential right is a right ` of 
veto. or aright to have- the’ injurious act 
rescinded’; this sometimes but rarely expands 
into a right to take advantage of it upon 
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„equitable terms [see Balki v. Bira (16)], The 


chief difference between this primary right of 
shufa, accompanied by the right of veto, 


and the ‘primary right in what is ordinarily - 


called pre-emption’ is that in the former the 
personal- relation between the members of 
the group, as a family group, is chiefly 


“regarded, while in the latter the relation 


between the members of the group as an 
individual group of Jand-holders is chiefly 
regarded; when, as is commonly the case, 
the land- holding group is also a group of 
kindred families, the relations between the 
members, as being both of kin and also 
conjoint holders of land, become complicated : 
but it by no means necessarily follows 
that the due order of priority should present 
any difficulty to the land-holders, though no 
doubt it may do so. 

“When itis declared in a village where 


. mortgage and sale of land are unprecedented 


that these acts may be done in future provided 
an offer is first made to the co-sharers in 
a specified order, this declaration does not 


by any means necessarily amount to or import 


the creation of a new right, namely the right of 
pre-emption, or of a new custom. All that 
really occurs,” ordinarily is this. “The 
co-sharers after considertian, are agreed 


that these modes of exercising the power . 


of disposition for the purpose of raising 
money are unobjectionable, subject, as a 
matter of course, tothe usunal restraint upon 
the power of disposition, namely that it 


cannot be exercised withous -the assent of - 


all who will be affected by its exercise.’ ” 

In another judgment delivered in the 
same year Dhuni Nath y. Budhu (7) the 
same learned ‘Judge in considering the 
question whether the customary right of 
pre-emption dealt with under the Panjab 
Laws Act, 1872, is or is not a right to 
or in, immovable property observes (pages 
511- 512) :— 

“A preferential right to acquire land 
belonging to another person upon the occasion 
of a transfer by the latter, does not appear 
to me to be either a right to or aright in 
that land. It is jus ad rem alienam acquir- 
endam and not jus inre aliena.” 


“What is really affected by -the existence _ 


ofthe right of pre-emption is not the right, 
title or interest of the- owner. which is 
precisely the samé whether the land owned 

(18) 43 P. R, 1890, : 
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by him ig or is not land subject to a claim» 


of pre-emption or transfer, but ‘the exercise 
of ‘the owner's’ power of transfer.’ The 


owner of land so sabject. is restricted in.- 


the claim of the pre-emptor, ‘he is not at 
full liberty to transfer to whomsoever he 
pleases,’ as he would be. if the land was 
not subject to ‘aright-of pre-emption, until 
he ‘has given the pre-emptor opportunity 
prescribed by law to exercise his preferential 
right of acquisition.’ ” , 

~ Again at pages 511-512, the learned Judge 
observes :— If he exercises the pre-emptor’s 


right between him and the owner, I think ` 


it becomes still more apparent that itis not 
œ right to the land sold. ‘A right to 
the offer’ of a thing about to be sold 
is not’ identical with aright to the thing 
itself, and ‘that is the primary right of 
the pre-emptor.’ ‘The -secondary right is to 
follow the thing sold when sold without a 
proper offer to the pre-emptor, and to 
acquire it if he thinks fit’ in spite of 
-the sale made in disregard of his 


preferential right. But even a ‘decree in: 


a suit brought for the purpose of enforcing 
this- secondary right’ does not give the 
‘pre-emptor a right to the thing sold. He 


does not acquire that right until he has” 


- paid the price fixed in the decree within 
“the prescribed period, and this he, need not 
do unless he chooses. If he, does so, the 
right, title and interest of the vendor 
which had meantime vested in the vendee 
is divested and vests in the pre-emptor and 
then and not till then, hé has a right to 
the land itself. ‘In default of such payment 
his right of pre-emption over the land sold 
is not extinguished, but he loses his preferen- 


tial right in respect to the particular 
: transaction?” | : 
P Ik * * + z 


“The relation which exists between the 
owner of property and the pre-emptor under 
custom, finds a parallel . elsewhere, where 
-the right of pre-emption does hot spring 
from custom. The obligation to permit 
acquisition of land in a given event, is 
specifically enforced by the Courts of Chancery 
in favour of the person entitled to acquire, 
whether his right be created by contract or 
otherwise or by a will. (See Chitty’s Equit 
Index, title Pre-emption).” A 

“Briefly ‘the subjection of village land to 
rights of pre-emption, is a hurden on the land 
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in the hands of ‘every holder of the land, 
and restricts ‘his freedom of transfer,’ but 
from this burden, as it seems to me, no right 
to, or interest in, the land so subject arises 
in any other person.” 
"My excuse for giving these rather lengthy 
extracts from the judgments of Sir Meredyth 
Plowden in Dilsukh Ram v. Nathu Singh - 
(15) and Dhani “Nath v. Budhu (7) is 
that, in view of the turn which the argument 
has taken in this case, it is of vital importance 
-to show what an eminent Judge of this 
Court, to whom more than to any other 
-Judge the customary law of this province is 
indebted for a masterly exposition of its 
fundamental principles, understood by the 
right of pre-emption as known to custom. 
And it is noteworthy that my borther 
Rattigan in delivering the judgment of a 
Division Bench. in “Lashkari Mal v. Ishar 
. Singh (17)-in regard to a question which . 
involved a discussion of the real nature and 
-conception of the right of pre-emption quoted 
with entire approval the greater part of the 
passages I have extracted from the judg- 
ment in Dhani Nath v. Budhu (7). [See 
Lashkari Mal v Ishar Singh (17) page 426]. 
I am not aware of any decision of this 
Court, published or unpublished, in which ` 
the views expressed by Sir Meredyth 
Plowden as set out above have been demurred 
to or received. with -any reservation. I 
think, I may, therefore, claim that I am 
amply supported by weighty authority when 
I say that in the Punjab, broadly speaking, 
the primary right of pre-emption is a right 
possessed by one person against another 
entitling him to insist that, whenever 
that other person should intend to sell (to 
instance the ~commonest form of transfer 
subject to such a right) -his property, he 
shall make the first offer of sale, in prefer- 
ence to a certain olass of persons, to the 
person so entitled who has the option to 
accept or. dedline the offer, and further that 
if a sale is made by the intending vendor 
without his first making the required offer 
to the person entitled thereto, in favour of 
anyone of the said class of persons, then 
the secondary right of pre-emption to have 
that sale set aside and to claim substitu- 
tion for the vendee accrues “to the pre- 
emptor by way of redress for the wrong- 
done to him. | > : 


(17) 94P. R. 1902; 134 P. L. R. 1902, 
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r That ‘this conception of the -right-of 
pre- -emption is in conformity with the rules 
of customary law. prevailing in village 
“communities, becomes ` still more clear 
~ when we ‘refer to the. entries relating to the 
` hag-t- shufa in the Wajtb-ul-arz of .a village 
-or as is sometimes the ‘case, in the 
“Riwaj-i-am of a tribe, 
exponent of local custom. ‘In the vast 
majority of instances -it will be found that 
the entry in respect of ‘the right of pre- 
` emption is more or less to the effect that 
whenever a proprietor intends to- sell his 
land, he must affer st, first to his co-sharers; 
secondly, in case of their refusal,- to his 
relations in’ a certain order, thirdly, to 
_landowners in the Patti; fourthly, to, land” 
owners in the village; -and fifthly,,in case 
‘none of these persons accepts the offer, to 
any outsider. If the price of -the subject- 
-matter of the sale is not agreed upon 
-between the seller and the pre-emptor 
` (shufi), then it is to be settled by a 
panchayat according to the average , price 
of land of. similar quality , in adjacent 
villages. I think I am ‘right in saying that 
the above isa typical entry on the subject 


“of pre- -emption in a Wajib- ul-arz, which - 


is presumptive evidence of the existence 
-of the custom therein sèt” out. In some 
Wajib-ul-arzes' the above order is departed 
from; while in others, notably in those 
more recent as regards the date of compilation, 
-the proprietors agree to abide by what they 
éall-the rules of law. The one feature, however, 
which is most prominent in these village 
‘administration papers is that the right of 
pre-emption is almost always spoken of 
as ‘ewisting prior, "to asale and as entitling 
the person who is vested with the right 
'to an offer of sale by an intending vendor. It 
is very seldom that a completed sale is 
‘mentioned or referred to in connection with 
this right, for the feeling of the people, 
“to which thë entry “in the Wajib-ul-arz 


‘gives but a faint expression, rebels against ` 


an alienation. taking place in defiance of 
their wishes and is naturally averse to 
‘taking cognizance of it; and.whenever such 
a contingency is contemplated, the right 
asserted is a secondary right of substitution 
which arises on a breach of the primary 
obligation cast upon. every proprietor not 
to: gel] his property without , first offering 
it to certain specified classes of individuals. 
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The feeling I have just referred to and 
which lies at the ‘root’ of all custom ` of © 
pre-emption, is exhibited iù an inten- 
sified form when the^ Wajib-ul-arz lays’ 
down that hitherto no sales have taken 
place in the village but that henceforward ` 
whenever a proprietor is - obliged to sell” his 
share for necessity he must -first offer it to 
certain persons in a specified order. An entry 
of that description is of the greatest value 
for our present purpose, inasmuch ab it shows 
that the right of pre-emption in its “inception 
is à right intended, in the first place, to pre- 
vent members of the proprietary body from : 
disturbing. the existing state of things qua 
property“ in, land and in the second place, to 
ensure that if such a disturbance becomes 
inevitable then the act of the intending 
vendor shall go no further than enabling a 
co-proprietor to take his place so as to pre- 
vent a person with an inferior status or an 
outsider from claiming undéserved equality 
or planting himself in the yillage. This is 
fully exemplified by the- entry in the Wajtb- 
ul-arz that formed the subject of consideration 
in the Full: Bench decision——Dilsukh Ram v. 
Nathu Singh (15). : 

From the typical entry in a village Wajib- 
ul-arz regarding the customary right of pre- 
’ emption, T now pass on to statute law which 
has given the sanction of Legislature to that 
right in -this Province. The promulgation 
of the Punjab Civil Code in” 1854 was the 
first attempt at a quast- -legislative enactment 


on matters of custom. Although the Code was’ 


not law in the strict sense of the term, but 
was simply a Manual embodying i in a con- 
venient form certain rules on matters of a 
civil nature for. the guidance of Judicial 
Officers, yet it was acted upon in practice 
as though it were substantive law for this 
Province, Musammat Uttur Kour v. Atma, 
Singh (18), and it is indisputable that in | 
regard to vital questions’ of custom it was 
chiefly based upon, and correctly represent- 
ed the feeling of the people concerned. 
Section XIII of that Code dealt with 
the right of pre- -emption jn @ manner con- 
sonant with contemporary records of custom, 
‘and is of some historical interest, 80, far as 
the development of statute law on the sub- 
ject îs concerned, as containing” “the germs 
which , subsequently expanded into the pre- 
emptive provisions of the Punjab Haws: Ant 
(18) 47 P. R. 1870. 
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of "18729 and the amending Act of 1878. 
Clause 11 of section XIII of the Code runs 


as follows :— 
* * * *- * 

“ Whenever any member of such community 

is, desirous of selling his share, he must offer 
té to the community at large, or to individual 
co-partners, * * * * * * 
‘If the price be not agreed upon privately 
among the parties,’ it must be referred to 
the Revenue authorities, who ‘will cause 
it to be fixed by a valuation committee.’ If 
“the community, or members thereof, be not 
willing to accept terms thus determined, 
the intending seller may dispose of the 
property in any mauner he pleases. i ‘But 
_if he have effected a sale without offering 
an opportunity of pre-emption,’ then the com- 


munity, or any member of it, may, within 


- three months from the date of the trans- 


action, ‘bring a suit for rescinding the sale.’ 
O. + # * * In 
villages and gasbahs, the site and ground 
occupied by the sharer in the estate, will 
be subject to the-right of pre-emption as 
above described; if the intending seller be 
& non-proprietary resident, the pre-emption 


_ pertains te the land-holding community.” 


* * * + + 


It will be observed that the above clause ’ 


reproduces in a substantially accurate form 
the typical entry in a Wajib-ul-arz regarding 


pre-emption, and shows beyond doubt that, 


the right of the pre-emptor is recognised 
as eatsting prior to a sale, inasmuch as the 
obligation is cast upon an intending vendor 
to make an offer of his share to the mem- 
bers of the village community in a certain 
order, and it.is only when the latter has 
declined the offer, that he is at liberty to 


dispose of the property in any manner he: 


pleases. If, however, a sale ‘actually “takes 
place without the vendor first making the 
necessary offer to a person to whom such an 
offer should have been made, then the latter’s 
right of pre-emption has been infringed by 
such sale, and- the cause of action for re- 
scinding the sale accrues to him. “To make an 
offer of an intended sale’ to a determinate 
person, or to a person, who can and should 
be ascertained according to a known rule 
of custom, and who is balled the, ‘shufi, 
is obligatory upon’a proprietor desirous of 
selling his share in the villge;’ the former 
is the person of inherence and the latter the 
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person of incidence gua the primary right of 
pre-emption which corresponds to a primary 

- obligation, on the-breach of which by’ reason 
of a sale being made without the pre-requisite 
of an offer to the pre-emptor, there accrues 
to him the secondary right of’ redress 
which is enforced by a pre-emption suit. 
The pre-emptor, if any, is always in exis- 
tence before the sale actually takes place, 
otherwise how can an ‘offer of an intended 
sale’ be made to him first; and why. should 
a right of pre-emption accrue to him in con- 
sequence of a sale to a third person, ifa 
pre-existing obligation on the part of the 
vendor to make an offer to him is not violated 
by such sale. 

Precisely the same conception of the right 
of pre-emption underlies the pre-emptive pro- 
visions of the Punjab Laws Act of 1872 as 
amended by Act XII of 1878, which have 
been repealed by the Punjab Pre-emption 
Act, 1905. The repealed provisions in ques- 
tion were embodied in sections 13; 14 and 15, 
which ran as follows :— - f 

Section 13.— When any person ‘proposes 
to sell any property’ or to foreclose the 
right to redeem any property, ‘in respect 
of which any persons have a right of pre- 
emption, he- shall give notice to the persons 
concerned’ of the price at which he is willing 
to sell such .property, or of the amount 
due in respect of the mortgage,.as the case 
may be. * * * + 

Section 14,—" ‘Any person having. a right 
of pre-emption, in respect to any property 
proposed to be sold shall lose such right,’ un- 
less within three months from the date of 
giving such notice he pays or tenders ‘to 
the person so proposing to sell the price 
aforesaid.’ * s * 

Section 15.—This section deals with the 
tight of pre-emption arising in respect of the 
foreclosure of the right to redeem any pro- 
party, and corresponding mutatis mutandis 
with section 14, which deals with the right of 
pre-emptibdn in respect of a-sale. 

Then follows section 16, which lays down 
that any person entitled to a right of pre- 
emption ‘may bring a ‘suit to enforce such 
‘right’ on the ground, inter alia, that no 
due notice (of the intended sale) was given 
to him as required by section 13. 

The above proyisionsof the Punjab Laws 
Act have been repealed by the- Punjab Pre- 
emption Act, 1905, and have been replaced 
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by sections 16, 17 and 18 thereof, which, with 
some slight modifications, reproduce the law 
as embodied in the provisions aforesaid. The- 
only material difference between the repeal- 
ed section 13 of the Punjab Laws Act and the 
corresponding section 16 of the Punjab Pre- 
emption Act is that, whereas under the former 
section the intending vendor of any property 
was legally bound to give notice „of an 
intended sale to the persons having & right 
of pre-emption in respect of it, under the 
Jatter section itis optional with him to give 
such notice. This difference, however, in the 
language cf the two sections does-not import 
as certainly it was not intended to effect, 
“any change in the law, so far as the question“ 
I am now dealing with, is concerned; for 
under both the sections the notice, whether 
compulsory or optional, is to be given by an 
tntending vendor before he actually. sells his 
property to any person, to ‘the person who 
have aright of pre-emption in respect thereof.’ 
The provision empowering or permitting a 
person proposing to sell any property . to 
give notice of the intended sale to the persons 
having aright of pre-emption, equally with 
the provision making it obligatory upon him 
to give such notico, pre-supposes that a right 
of pre-emption inheres in and is exercisable 
by some determinate person or persons before 
the sale actually takes place, othsrwise how 
is it possible for an intending vendor who 
wishes to exercise the option conferred upon 
him by section 16 of the prasent Act to make 
an offer through the Court to any particular 
individual or to individuals with a view to 
_save himself and the would-be vendee from 
the risk of a pre-emption suit. This view 
of an antecedent right of pre-emption, that 
-is to say, a right existing prior to an actual 
sale .and inhering in a -determinate person, 
is further supported by section 17 ofthe Act 
under which the right of pre-emption of any 
person is once for all extinguished, if after a 
notice being given by an intending vendor 
under section 16 aforesaid, such person does 
not, within a prescribed period, give counter 
notice through the Court to the intending 
vendor ‘of his intention to enforce his right 
of pre-emption by accepting,’ with or without 
qualifications, the offer of sale. This pro- 
vision shows tunmistakeably that the right of” 
pre-emption exists before an actual sale, and 
that it can be, and must be deemed to be, 
waived if a person entitled tothe right does 
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not, after due notice given by the intending 
vendor, take definite steps to enforce-it. If, 


however, no notice is given to such person by 
the intending vendor and the latter actually 


Sells his property to a third person, then the 


primary right of pre-emption inhering in suck 
person has been infringed, and under section 
18 of the Act there accrues to him a secon- 
dary right to bring .a* suit to enforce the 
primary right. 

My brother Rattigan has referred to and 
relied upon section 18 of the Act-in support 
of his position that unless and until a gale” 
“has been completed” no right of pre- 
With the 
greatest possible respect, J do not think that 
this is acorrect view of the legal effect of 
that section, so far as the question under 
consideration is concerned. The section in 
question deals, not with the primary right 
of pre-emption, as explained above, but with 
the secondary right, which arises only after 
a primary right has been infringed. _ From 
the position and sequence of sections 16, 17- 
and 18in Chapter IV of: the Act, which 
relates to procedure, it is to my mind quite 
clear that whereas the first two sections deal 
with the primary right of pre-emption, 
which inheres in certain persons antecedently 
to an actual sale, section 18 contemplates 
the contingency of that right being violated 
by asale being made to aperson other than 
the persons aforesaid and lays down that 
upon such a contingency happening a cause 
of action, that is to say, a secondary right of 
redress, ‘accrues to the pre-emptor. In this 
place I might observe that the word “ pre- 
emptor”, about the use of which my brother 
Rattigan seems to disagree with Mr. Justice 
Chatterji, hasalso two significations corres- 
ponding with the prim wy and the secondary 
right of pre-emption respactively. In the 
first place, it denotes a ‘person to whom an 
intending vendor may give. notice under 
section 16 of the present Act (in the same 
way as he was bound under the repealed 
section 18 of the Punjab Laws Act to give - 
notice) of an intended sale, in order thereby ` 
to afford him an opportunity to exercise his 
right of accepting a preferential offer of 


“sale; and in the second place, it denotes a 


person whose pre-existing right to demand an 
offer of sale has been infringed by a sale 
being actually made by the vendor to a third ` 
person, (i.e, to a person who as against him - 
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was not entitled to such offer) and to whom, tion to sell on certain terms, and when'such ` 
therefore, a cause -of action accrues upon person elects either to accept the offer or to 
which he cán come into Court and enforce decline it: and secondly, it exists subsequent- 


his secondary right of substitution for the 
vendee. . 
Similarly section 4 of the Punjab Pre- 


ly to a sale when an intending vendor does 
not give the notice aforesaid to the person 
entitled to the right of pre-emption and sellg” 


emption Act, which substantially reproduces- -to a third party, in which case such person 


section 9 of the Punjab Laws’ Act, speaks, it 
seems to me, not of the primary right of pre- 
emption, but of the secondary right of pre- 
emption which acorues to a pre-emptor after 
asule has actually taken place; and it is, 
in my opinion, scarcely right to argue, as was 
done by the counsel for the vendee in this 
case, thatthe wording of section 4 shows that 
the right of pre-emption comes into existence 
for the first time after a sale takes place, and 
that before such a sale there can ba-no 
person in Whom the right of pre-emption 
inheres. ‘Indeed reading section 4 with 
sections 16 and 17 of the Act, it appears to 
me that its language rather points to the 
conclusion that~a right of pre-emption asa 
primary or antecedent right does inhere in a 
person before a sale occurs; for how could 
` such a person have, in the words of the 
` section, “a right to acquire agricultural land 
* *. t o 2 * 

in preference to all other persons”, and thus 

to avoid the sale as being invalid 

‘inoperative as against himself if he had not 

the right, before that sale took place, to 

demand that an offer of sale should first be 

made to-him in preference to certain other 

persons. The words “right to acquire” in 

section 4 do not necessarily mean the right to 

acquire by way of substitution for a vendée 

after a sale has actually taken place in his 

favour in defiance of the pre-emptor’s wishes; 

they canalso mean the right to acquire pro- 

‘perty (using the word in its general - sense) 

in preference to other persons as soon as the 

owner’ proposes to sell such property and, 

conformably to the procedure laid down 

in sections 16 and 17 of the Act, gives 

notice of the intended sale to the pre-emptor, 

whereupon . the pre-emptor accepts the 

offer,’ and thus exercises his right of pre- 

emption. ‘The “right to acquire” property 

within the meaning of section 4, therefpre, 

exists. both prior to an actual sale and 

subsequently to it. First, it exists prior to a 

sale when the notice contemplated by section 

16 is given by an intending vendor to a person 

haying a-right of pre-emption, of his inten- 


or. 


can demand substitution of himself for the 
vendee, and can thus acquire the property 
sold in preference to him. It may perhaps 
be argued that this construction of section 4 
is not borne out by the words “and it (the 
right of pre-emption) arises in respect of such 
land only in the case of sale ” inasmuch as 
these words show'that prior to a’ sale the 
right does not arise at all; but this argument 
involves the utter disregard of the provisions 
of sections 16 and 17 of the Act, and I have 
no doubt in my mind that, regard being had 


to those provisious the word “ sale” in -- 


section 4 should be considered as including 
botha contemplated and an actual sale. 
That the right of pre-emption exists prior 
to acompleted sale is further clear from 
certain analogous provisions of the Revenue 
Law applicable to this Province. Section 53 
of the Punjab Tenancy Act, 1887, lays down 
in substance that if a tenant having right of 
occupancy under section 5 of the Act intends 
to transfer that right by sale, or otherwise, 
he shall cause notice of his intention to be 
served on his landlord;. that the landlord 
may claim to purchase the right at a 
value to be fixed by a revenue Officer; that 
if the landlord pay such value within such 
time as the revenue officer appoints, the right 
of occupancy shall be extinct and the reye- 
nue officer shall put the landlord in posses- 
sion of the tenancy. Section 54 of the Act 
similarly deals with the case of mortgagee 
of a right of occupancy under section 5 
proposing to foreclose. his mortgage, and 
confers upon the landlord a right of pre- 
ferential purchase of the mortgage rights in 
the same way, in all respects, as if the 
mortgagee were the tenant to whom the 
provisions of section 53 apply. Section 60 
lays down that if the tenant makes a transfer. 
of a right of occupancy in contravention of 
the provisions, tnter alta, of sections 58 and - 
54 of the Act, such transfer shall be 


-` voidable at the instance of the landlord. ' 


These provisions of the Punjab Tenancy 
Act, 1887, bear a striking resemblance to the. 
repealed sections 13, 14, 15 and 16 of the 


~~ 
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` - Punjab Lawa Act, and to sections 16, 17 and 
18 of the Panjab Pre-emption Act, in so far 
as they confer upon the landlord’ as against 
an occupancy tenant a right of pre-emption 
whenever the latter intends to transfer that 
right by sale, and a similar right as against 


a mortgagee of the rights of occupancy-when- ~ 


ever the latter proposes to forcelose his mort- 
gage. This right of pre-emption vests in the 
‘landlord before a sale is actually .made by 
the tenant, for the latter is under a legal 
obligation, as soon as he forms an intention to 
sell his right of ocoupancy, to make'the first 
offer to his landlord, who has the option of 
accepting or rejecting the offer so made; and 
it is clear that when he accepts the offer, the 
sale is then, for the first time, made to him by 
the tenant himself; and there’is no substitution 
of the landlord in his capacity of pre-emptor 
for another vendee. ' When, however, a. sale 
is made by an occupancy tenant to a third per- 
‘ gon without his. first making an offer to his 
landlord arid, therefore, in violation- of the 
latter’s antecedent right of pre- -emption, he 
(the landlord) can step in and exercise the 
right of avoiding the sale, though it would 
-seem (and herein, for reasons which are not 
far to seek, the Punjab Tenancy Act differs 
from the Punjab Pre-emption Act), he has 
not the right, as the pre-emptor has in a pre- 
emption suit,.fo substitute himself for the 
defeated vendée so as to be able to oust the 
occupancy tenant from possession or his 
tenancy. 
Similarly, Onaptie VIof the Punjab Land 
Revenue Act, 1887, which deals with the 
collection of land revenue and prescribes 
‘the procedure in regard to the sale of an 
estate or holding for arrears of land revenue, 
contains provisions for the exercise of the 
~ right of pre-emphon in ~respect of an 

-intended sale of the estate or holding owned 
by the’ defaulter. Section’ 79, sub-section 
(1), of the Act, lays down-that “ the Collector 


shall issue a proclamation .of the intended’ 


sale (for the . estate or holding), and sub-, 
i section (2) of the same section prescribes ‘that 
“the proclamation shall also state that any 
person intending to claim a right of pre- 
emption must, on pain’ of forfeiting the 
.right,. give notice’ of his intention to the 
Collector befor the date fixed for the sale.” 
Section 87 lays down, inter alia, - that any 
person who has given notice of his intention 
- toclaim a right of pre-emption under section 
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“79, sub-section (2), may, on the day on which 


the sale takes place, claim to take the pro- 
“perty on certain térms. These. provisions. of 
the Panjab Land Revenue Act clearly indicate 
that before the sale: ofan estate or holding 
actually takes place for arrears of land reve- 
nue, a.right of pra-emption in respect of the 
same doesin certain cases inhere in certain 
individuals, and that those individuals, lose 
their right of pre-emption if they do not 
give notice, of their intention to exercise that 
date fixed for the sale, -in 
answer to the proclamation of the intended 
sale, which has to be issued by the Collector 
reserving their right of pre emption. These 
provisions would be meaningless-if, as a, matter 
of law, a right of pre-emption did -not exist 
before a completed sale, for it is obvious that 
in that case no person could claim a right-of 
pre-emption in respect of an intended sale, 


.and it would, therefore, be useless for the- 
“Collector to state in the proclamation of such 


intended sale that, unless a person intending 
to claim a right of pre-emption. gave notice 


of his intention before the date fixed for the: — 


sale he shall forfeit his right. There can be 
no forfeiture of, a right before that right 
actually accrues, and it logically follows that 
if a-right of pra-emption can be forfeited 
before a sale takes place it must have come 
intovexisseaca bafora that sale. , 

' The provisions of the Punjab “Laws Act - 
(now repealed), of the Punjab: Pre-emption 
Act, of the Panjab Tenancy Act, and of the 
Punjab : Land Revenus Act. which I have 
discussed above at some length, leave no 
doubt in my mind that the primary or ante- 
cedent right of pre-emption exists before and 
independently of an actual sale; that it inheres 
in a determinate person or determinate persons 


_ or, at all events, in a class of persons that can ` 


be ascertained; and that it is only when the 
primary right of the pre-emptor is infringed 


by 2 salein favour ofa third penson that his 


secondary right of redress in the shape of 
claiming substitution of himself for the onden 
arises. - 

Before I proceed ee 1 think i ER 
not perhaps be without some interest to recall 
in this place certain rules of. the Roman Law 
which are analogous to the customary ‘right - 
of pre-emption ab known to us'in the Punjab, 
and some of which very closely resemble the 
provisiens of the Punjab Tenancy Act which . 
T have set out above. Itwas notan unusual 
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stipulation to embody in a Roman contract 
of sale that if the purchaser thought of sell- 
ing the property the vendor should have a 
right of pre-emption, either on terms offered 
by a third person who might be willing 
to buy the property, or on terms agreed upon 
when the original contract of sale was made. 
This right of pre-emption which inhered in 
the seller before a re-sale by the purchaser 
-actually took place was known as pactum 
protimiseos (Moyle, Contract of Sale in Oivil 
Law, page 176; Hunter’s Roman Law, 2nd 
Edition, page 503, Mackintosh’s Roman Law, 
of Sale, 2nd Edition, page 127). The pre- 


emptor had the privilege of the first refusal, ` 


t.e., he was entitled to an offer of sale in pre- 


ference to all other persons; and it was only‘ 


when he declined to avail himself of the offer 
that a sale to a third party could take place. 
The relationship that was thus created by an 
express stipulation in a Roman contract ofsale, 
is in this Province created by custom or by 
statute law which codifies custom and is a 
necessary incident annexed to asale of land 
or other property situate in a village or in a 
town where the custom of pre-emption 
prevails. The rule of pre-emption also 
prevailed among the Romans in respect 
of the alienation of œ perpetual tenure 
of land which was. termed . emphyteusis 
and which bears a striking resemblance to a 
right of occupancy dealt with in the 
‘Punjab Tenancy Act. The person who was 
-the owner of the land in respect of which an. 
emphyteusis was created was called the doms- 
nus emphyteusis and the person to whom an em- 
phyteusis was granted was called. emphyteuta. 
The emphyteuta had power to-alienate the em- 
phyteusis, but subject to this condition that the 
consent of the dominus was necessary to the 
alienation,and he had a right of pre- emption 
in respect of it. The proceedings to be adopt- 
ed were prescrihed by Justinian, and it will 


‘perhaps greatly interest the student of our 


revenue law to know that the provisions of 
section 53 ofthe Punjab Tenancy Act were, 
toa great extent, anticipated by the great 
Roman legislator. Theemphyteuta who propos- 
edto sell the emphyteusts was bound to transmit 


-~ tothe dominus formal notice of the sum that a 


purchaser was willing to give for it. The 
dominus had two months to ‘decide whether 
he was going to take the emphyteusis at that 


‘sum, and if he wished it, the transfer had to 


be made to him. Ifhe did not buy at the 
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price named within two months, the em- 
phyteuta could sell to any fit and proper per- 
son without the consent of ‘the dominus. 
The dominus was bound to accept such person 
as his emphyteuta and admit him . into 
possession of the land (Hunter’s Roman Law, 
page 429). These rules, as I have already 
explained while dealing with the analogous 
provisions of the Punjab Tenancy Act and 
the repealed sections 13 and 14 of the Punjab 
Laws Act, very clearly indicate that the 
right of pre-emption in its essence and incep- 
tion is the privilege of the first refusal and as 
such exists and inheres in a determinate 
person antecedently to an actual sale. 

The true nature of the right of pre-emption 
considered in this aspect is also made clear 
by reference to the doctrine of waiver in res- 
pect of this right as established in this 
Province. It has been settled by a long 
course of decisions in our Court that a right 
of pre-emption can be, as it frequently is, 
waived before an actual-sale takes place, s.e.. 
in respect of an intended sale of the property 
which is subject to such right. On this 
point there is a sharp contrast between the 
Muhammadan Law of pre-emption,- on the 
one hand, and the rules of custom and Statute 
law that govern pre-emption in the Punjab, on 


_ the other.. Underthe Muhammadan lawa right, 


of pre-emption cannot be abandoned or. waiv-, 
ed unless an agreement to sell has already 
been entered into, for under that system of law 
the offer of purchase has tobe made to the 
pre-emptor after the contract of sale has been 
concluded between the vendor and a third 
party, and there can be no waiver of an offer 
until after an offer is-actually made [see Pearee 


Lall vi Ajodhya Pershad (19), Mehar 
Chand v. Hurdeo (20), Gobind Dayal v. 
Inayatullah (21), Kanhai Lat v. Kalki 


Prasad (22). Under the Punjab Pre-emption 
Act, on the other hand, which as we have 
already seen, reprodutes in this particular 
the repealed provisions of the Punjab Laws 
Act, as also the rules of custom embodied in a 
typical village Wajtb-ul-arz, the right of pre- 
emption can be waived before a contract of 
sale is entered into, forthe owner of property 
subject to such right has the option’ (as ’ 


under the old law he was bound) to make,an 
19) 74 P. R. 1869. 
20) 80 P. R. 1870.” i 
=) 7 A. 775 at pp- 804-805. ` j 

mS 27-A. 670; A. W. N. (1908) 14952 A. L. J, 
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offer of his property to the persons having a 
right of pre-emptiou in respect of it as soon as 
he proposes to sell such property and before he 
concludes a contract of sale with any par- 
ticular individual. Once such offer is made 
by an intending vendor to a person having 8 
right- of pre-emption 
property he proposes to sell, and the latter 
does not accept the offer in accordance with 
the conditions laid down by law. the right 
is deemed to have been waived and is finally 
extinguished. “In Nabbt Bakhsh v. 
- Singh (23) the doctrine of waiver, as appli- 
cible to a right of pre-emption before a sale 
actually takes place, is thus explained by Mr. 
Justico Plowden:— ‘The pre-emptor who has 
waived his right to an offer could 
-not maintain a suit against the original pur- 
chaser. . * * kal * * His 


right is to have an offer made to him and to - 


have the option of accepting or rejecting that 
offer within a reasonable time. He cannot 
say: I waive my right-in favour of a par- 
ticular person and reserve as against all others.’ 
He must make his election and accept or reject 
_the offer absolutely and without reservation 
once for all.’ 
In spite, however, of the great difference 
- which I have just explained (in regard to the 


question of the waiver of his right on the.part . 


ofthe pre-emptor) between the Muhammadan 
Law' of pre-eniption and the Punjab Pre-emp- 
tion Act it is noteworthy that under the former 
system of law as under the latter Act the 
right of pre-emption-does exist before a sale 
actually takes place; and this, in my opinion, 
very materially strengthens the position of the 
plaintifl-pre-emptor in the present case. 
. will, I think, be hardly disputed that in ‘the 
history of the development of legal notions, the 
Muhammadan law, as a system of positive 
regulations, marks a much later period of 
evolution than the customary rules which have 
prevailed from times immemorial in village 
communities in the Punjab. In one respect 
the contrast between the two bodies of rules 
is as pronounced as it is instructive. The 
conception of individual ownership which, as 
I have shown above, is conspicuous by its 
absence in the earlier stages of development 
„ofa village community, is present in full 
vigour at the very commencement of ar 
attempt on thé part of Muhammadan jurists 
to evolve a co-herent system of laws, with 


~ (23) 42 P.R. 1878. 
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the result that the residuary interest of all 
the members of a proprictary group in the 
property possessed by each and the con- 
sequent right of veto, or control. residing in . 
them as regards his power of disposition, 
which is sofamiliar a feature of our custom- 
ary law, is unknown to - the Muhammadan 
Lawyer. The institution of customary pre- 
emption is not, therefore, in all its aspects 
identical with pre-emption as known to the 
Muhammadan law, the chief ground of 
distinction being that, whereas under the 
Muhammadan Law pre-emptoin, as the word 
shufa itself denotes, is: based upon con- 
junction of the vendor's property with that 
of the pre- emptor and its main object is 
to prevent inconvenience arising from the 
introduction of strangers, the customary right 
of pre-emption is primarily founded upon 
the pre-emptor's right, inherent in him as a 
member of a landowning group holding pro- - 
perty with the vendor in joint ownership, to 
prevent the latier from dealing with that pro- 
perty so as to disturb the normal course of 
its devolution and thus to preserve the integ- 
rity of the village community. : Considered 
from a slightly different point of view, pre- 
emption under the Muhammadan law postulates 
the existence of a free power of transfer and is 
intended only to neutralize the evil effects of 
such power taken in connection with the 
privacy’ of family life aud with the “minute 
sub-divisions of property resulting from the 
unfettered operation of the law of inheritance; 
while customary .pre-emption presupposes and 
springs from a state of society in which the 
owner’s power of disposal of property is at 
first absent and in later times very much 
- restricted, and represents -a convenient com- 
promise between-the conservative feeling of 
the village community struggling to keep 
intact the nexus of joint ownership and 
kinship in blood, on the one hand, and the 
inevitable tendency towards_social disinteg- 
ration and -the growth of individual property 


on the other. Pre-emption under the Muham- ` 


madan law is, properly speaking, as evidenc- 
ed byits actual working in practice, a town 
institution; while customary pre-emption, as 
known to usin the Punjab, is in its inception 
a village institution, intimately connected 
with the origin and development of village 
communities. If, then, it can be shown that 
even urtder the Muhammadan Law the right 
of pre-emption exists before sale, i.e., that 
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it does not come into existence for the first 
time after a sale toa particular individual 


has taken place, a great step will be gained” 


towards establishing the proposition that 
a fortiori under the Punjab Pre-emption Act, 
which oodifies custom, the. aforesaid right 
does exist antecedently to an actual sale. 

The question of the right of pre- -emption 
under the Muhammadan Law existing prior 
to a sale has been discussed by that most 
eminent Judge, Mr. Justice Mahmud, in one 
of his luminous judgments with such pers- 

picuity and acuteness of thought, and .the 
` observations.made by him in the course of that 
judgment are so apposite to the discussion 
before us, that I- feel that I am justified in 
‘extracting from it, in support of my position, 
a few passages which have. a direct bearing 
upon the question under consideration. I 
allude to the well-known case of Gobind Dayal 
v, Inayatulluhk (21). 

In Shetkh Koodrutoollah v. Mohines Mohan 
Roy (24) upon a reference toa Full Bench 
on the question whether a Hindu’ vendee 
from a Muhammadan vendor was bound by 
“the Muhammadan Law of pre-emption in a 
suit brought by a Mahammadan pre-emptor, 
the majority -of the learned Judges of the 
Calcutta High Court in answering the ques: 
tion in the negative, adopted the view, of Mr. 

Justice Dawarka Nath Mitter as to thenature 
of the right of pre-emption under the Muham- 
madan Law, which he expressed in the follow- 
ing words :—‘A right of pre-emption is no- 
: thing more than a right of re-purchase, not 
from the vendor but from the vendee, who is 
treated, for all intents and purposes, as the 
full legal owner of the property which is 
the subject-matter of that right. There is 
nothing whatever inthe Muhammadan Law, 
so far as lam aware of, which imposes upon 
any one the obligation of making the first offer 
to his neighbour or co-parcener before he can 
sell his property to a stranger; nor is there 
anything to show that the right of pre- 
emption is based upon any such obligation, 
the non-fulfilment of which would prevent 
“the stranger from acquiring a complete and 
“valid titlein the property by virtue of his 
purchase.” The. case before the Allahabad 
High Court, Gobind Dayal v. Inayatullah (21) 
in which Mr. Justice Mahmnd delivered his 
judgment, from which I am going to quote, 
was also a Full Bench reference in 
(24) 4 B. L, R. 184; 13 W, R. 31, (F. B). 
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which the question’ referred was precisely 
identical with the one which the Calcutta 
High Court had-had to consider in Shetkh 
Kudratullah’s case. (24), and the conclusion - 
unanimously arrived at by the learned Judges 
of the Allahabad High Court was contrary 
to that embodied inthe judgment delivered 
by Mr. Justice Mitter. -The authorities of 
the Muhammadan Law and the reasoning upon 
which the judgment of that learned Judge 
proceeded were exhaustively examined' by Mr. 
Justice Mahmud, and he showed that the main 
reason why the majority of the Judges of the 
Calcutta High Court, who had adopted Mr. 
Justice Mitter’s view, hadcome to an erroneous 
conclusion upon the question referred to 
them, was that they had misconceived the. 
true nature of the right of pre-emption under 
the Muhammadan law. After summarising 
the grounds upon which the judgment of Mr. ` 
Justice Mitter is based, and after quoting the 
definition of the right of pre-emption, as given 
in the passage which I have already extracted 


. from that judgment, Mr. Justice Mahmud 


analysis the nature of the right of pre-emption.’ 
underthe Muhammadan Law and arrives atthe 
conclusion that “the right of pre-emption is 
not aright of re-purchase either fromthe vendor 
or from the vendee, involving any new contract 
of sale; but itissimply a right of subtdtution 
entitling the pre-emptor, by reason of a legal 
incident to which the sale itself was subject, 
to stand in the shoes of the vendee in respect 
of all the rights and obligations arising from 
the sale under which he has derived his title. 
It is, in effect, as if in a gale-deed the vendee’s 
name were rubbed out and the pre-emptor’s 
name inserted in its place. This definition of - 
the right of pre-emption has been consistently ~ 
approved of and adopted'by our own Court 


-[see Uddham Mall v. Ganda Mail (25), page 


465; Kalu v. Bhupa (26), page 169 ; Hakam 
Singh v. Indar (27), pages 165-166 ; Abdulla 
v. Amir-ud-Din (28), page 303; Bogha Singh - 
v. Gurmukh Singh (29), page 413]; 
brother Rattigan himself has accepted it in 
the present case without any qualification. I 
may, therefore, take it that the necessary 
steps leading to this definition, as explained 
by Mr. Justice Mahmud in his judgment, ` 
and the legal conceptions, underlying his 


3 o 184 P.R 1889. 


26) 30 P R. 1893. i 

(27) 46:P. R- 1902; 24 P. L.'R. 1902. 

(28) 76 P. R. 1902; 113 P. D. Ri 1902, 

(29) 93 P. R. 1902. | : 
e, 


and my .- 
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reasoning, will hardly be disputed. Mr. 
Justice Mitter’ s view that the right of pre- 


emption is “a mere right of re-purchase from 
the vendee” was based on the proposition that 


under the Muhammadan Law this right does. 


not exist before sale, because, on the one 
hand, the vendor is under no legal obligation 
to offer the property for purchase to the pre- 
emptor before selling it to a third person, and, 
on the other hand, the pre-emptor har no 
right of forbidding the sale by the vendor, 
who is under no legal disability in respect of 
his power of sale, such sale being no infringe- 
ment of a pre-existing right of pre-emption. 
Mr. Justice Mahmud controverts this pro- 
position and shows that it is based upon an 
erroneous interpretation of the original au- 
thorities of the Muhammadan law. After 
discussing those authorities in detail he 
observes as follows:— It is unnecessary to 


quote any more passages from the original 


Arabic text of the Hedaya, which distinctly 
go to show that the canse or foundation of the 
right of pre-emption is the conjunction of the 
pre-emptive tenement with the pre-emptional 
tenement, that its object is to obviate the 
inconvenience or disturbance which would 


arise by the introduction of strangers, that . 


„the right exists antecedently -to sale, and 
that sale is a condition precedent not to the 
existence of the right but only to its enforce- 
ability” (p. 891). 
the learned Judge says :— These texts leave 
no doubt in my mind that the cause or 
foundation of pre- emption is ‘ conjunctton’ of 
the pre-emptor’s property with that of the 
.vendor, and, ‘inasmuch as such conjunction 
existed before the sale, it follows that the 

‘ pre-emptive right originates antecedently to 
the salein respect of which it may be ex- 
ercised.” 
madang own shares in a house, the: share of 
each may in turn be regarded as dominant 
or servient to the other for purposes of 
pre-emption, because the conjunction of 
the properties of the two owners being a 
circumstance common to both, alternately 
entitles the other to claim pre-emption when 
the proper occasion arises, that is, when 
either transfers his share ‘by sale. The 
analogy of a non-appsrent- easement again 


suggests itself. Itis true, as Mitter, J., says’, 


that neither can prevent the other from 
selling his share’ to whomsoever he pleases, 
because the Muhammadan Law ‘nowhere 


2 s 
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recognizes any right of veto in the pre- 
emptor’, nor does it impore any ‘positive: legal. 
disability’ on the vendor in this respect. This, 
no doubt, at first sight suggests a distinction - 
in principle between pre-emption and non- 
apparent easement, such as a right annexed 
to A’s house to prevent B from building on 
his own land. But the distinction, so far 
as the question of the origin of the right 
is concerned, is in reality not one of prin- 
ciple but of detail, arising from the “dif. 
ference in the nature of the occasion de- - 
manding the exercise of the right.’ 
one case that occasion is sale, in the other, 
it is building. Now, itis true that in the 
one case the pre-emptor cannot prevent his 
co parcener from selling his property to a 
stranger, whilst in the case supposed, A could 
prevent B from building on his land. ‘But 
the reason of the distinction is not that the 
right of the one did not exist before the sale, 
and the right of the other did exist before the 
building.’ The reason is this. The object of 
the non-apparent easement possessed by A is’ 
the beneficial enjoyment of his own property, 
and definite infringement of that right is 
ascertained when B takes any definite action 
to build upon his land, a state of things which 
would be sufficient to afford a cause of action 
in favour of A, seeking preventive relief or 
other assertion of his right of easement. But 
in the case of pre-emption, the object of the 
right is to prevent the intrusion, not of all 
purchasers in general, but only of such as 
are objectionable irom the pre-emptor’s point 
of view.” * “Tt is obvious, then, that 
before a eee can make up his mind .to 
assert his pre-emptive right, he must, ex- 
necessitate ret, know definitely who the pur- 
chaser is, and under what terms he has pur- 
chased the property.” * * * * 
* “No such considerations exist in the 
case of the right of easement whichI have 
supposed by way of illustration. And it. 
follows that before a sale is actually complet- 
ed the pre-emptor is not: ex necessitate’ rei, 
in a position to have definite information ‘as 
to whether the proper occasion has arisen 
for the exercise of his already existing pre- 
emptive right.’ This is the reason why the 
law gives him no right of vetoing the sale. 
Butthe reason falls far short of showing that 
his right of pre-emption was wholly non-ex- 
istent at*the time of the sale, when the itle 


‘of the purchaser was created.” 


In the ` 
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Proceeding further, the learned Judge ex- 
amines the grounds upon which the Muham- 
madan jurists hold, as I have mentioned 
above, that the pre-emptor is: incapable of 
relinquishing his pre-emptive right in respect 
of a contract of sale which has not yet taken 
place, and then observed as, follows:— 

“Whatever the merits of this reasoning 
from a jurisprudential point of view may be, 
I confess I fail ‘to see how it supports 
the view that the right of pre-emption 
does not exist as a restriction.or qualifica- 
tion of the right of sale possessed by: the 
owner of. property subject to pre-emption. 
Itis indeed not an absolutely unqualified dis- 
ability, for it does not absolutely prohibit 
sale without the consent of the pre-emp- 
tor. But that “it amounts to a qualified. dis- 


ability, distinctly operating in derogation of. 


the vendor’s absolute right to sell the proper- 
ty, and thus affects his title, which would 
otherwise amount to absolute dominion,” can- 
not, in my opinion, be doubted. That the re- 
sults of such restrictions or qualifications 
are dependent for their enforcement upon 
the occurrence of the-actual sale, is a 
circumstance which, in my opinion, does not 
affect the question relating to the inception 
ofj the right of pre-emption. 

The learned Judge next proceeds to consider 
whether under the Muhammadan Law the 
vendor is under a legal obligation to make the 
first offer of his property to his neighbour, and 
whether the sale, if made to a third person 
without such preliminary offer, is legally defec- 
tive. After examining some original Arabic 
texts bearing tpon the question, he remarks 
on page 808:—"The law, therefore, asit stands, 
does not oblige the vendor to give notice of the 
projected sale to the pre-emptor, nor doés it 
vitiate a sale executed without his permission. 
Butit is perfectly clear from these traditions 
that ‘the very conception of pre-emption in 
Muhammadan Law necessarily involves the ex- 
istence of the right before the sale in respect of 
which it may be exercised.’ All that the in- 
terpretation of the Muhammadan jurists goes 
to show is, that the sale is not vitiated by the 
absence of the pre-emptor’s consent,—an in- 
terpretation which, whilst it is perfectly cqn- 
sistent with the rest of their method of rea- 
soning in dealing with pre-emption, again falls 
short of establishing the proposition that the 
right is not antecedent in existence to tlre sale 
complained of by the pre-emptor,”’ 


INDIAN OASES. ; ; 


. ever it exists it always inheres in 


223 


The above abstracts from the judgment of 
Mr. Justice Mahmud are, I think, sufficient to 
establish that under the Muhammadan Law - 
the right of pre-emption exists before sale, 
which, constituting, as it does an infringement 
of that right, affords an occasion for its ex- 
ercise, -and gives rise to a cause of action 
upon which a pre-emption suit can be brought. 
If this be the nature of the right of pre- 
emption under the Muhammadan law, then 


for the reason I have already set ont in de-. 


tail a fortiori under the Punjab Pre-emption 
Act, which, as I have shown, codifies custom 
in this respect, the right of pre-emption must 
exist antecedently to a sale. It exists without 
being exercised so long as a sale -of property 
subject to such right is not contemplated. 
When guch sale is contemplated and an offer 
of the property is made by the intending ven- 
dor to the person to whom, according to cus- 
tom as recognised by law, such offer must be 
made, then the right is respected, and if the 
offer in question ig accepted the right is 
duly exercised and the sale takes place 
in full recognition of that right.” When, on 
the other hand, the necessary offer is not 
made to the person entitled to such offer, and 
a sale is made in defiance of hig right in’ 
favour of a person who, as against him, is not 
entitled to an offer of the: property, then his 
right of pre-emption is infringed, and he can, 
if he so chooses, enforce that right by suit. 16 
follows, therefore, that a right of pre-emp- 
tion is as definite and palpable a right as 
any other legal right, though it is dis- 
tinguishable from many other rights in 
its peculiar characteristics, and that when- 
4 some 
determinate person or persons and is available 
against a known person or some persons who 
can be ascertained. I deny that this right’ is 
claimed to be ofa “ nebulous and indefinite 
character, existing apart from any determinate 
person of inherence and unattached to any 
particular thing ;”’ and, with all possible 
deference, I do not -think that my brother 
Rattigan is right in imputing to Mr. Justice 
Chatterji such a view of the nature of the 
right in question. From the fact that when 
‘a sale takes placein favour of a particular 
person, a right of pre-emption may, but that 
it “does not necessartly, accrue to snother par- 
ticular individual, it by no means follows that 
such right cannot exist before sale. It ig 
obvious that if the sale is made “to a person 
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against whom no one else has a-superior 
right of purchase,” nobody’s right of pre-emp- 
tion is violated, for to no body other than the 
purchaser was the vendor. under an obligation 
- to make the first offer. 
in existence some person to whom such offer 
has to be made by the intending vendor, but 
to whom no such offer is made, and a sale takes 
place in favour ofa third person, itis then 
that a pre-existing right of pre-emption is in- 
fringed. There are doubtless cases in which 
an alleged right of pre-emption is said to 
inhere in some person or persons as against 
another or others, but in which, as a matter 
of fact, it does not so inhere, and upon pro- 
per occasion arising, it turns out on close ex- 
amination to be illusory. But surely it does 
not follow from this that there are not other 
< cases in which theright is a real one inhering 
in some determinate person or persons and 
attaching to & particular kind of property, and 
that in those cases the sale to a third person 
does not infringe that right. The former class 
of cases fall within.the category of what Pro- 
fessor Holland aptly describes as “ apparent 
- infringements.” “It is necessary to observe,” 
_ says Holland, “that what might appear to be 
an infringement of aright often turns out 
“upon investigation not to be one. This may 
be the case, because the apparent act is no 
act at all, or because itis not the true cause 
of the damage complained of, or becanse the 
right which seems to have been infringed has 
been waived, or because the right has been 
forfeited, or is disallowed on grounds of pub- 
lic policy.” Putting aside, therefore, cases of 
apparent infringements of a right of pre-emp- 
tion, which do not affect the question before 
us, it seems clear to my mind that whenever 
such right arises upon a sale actually taking 


place, it does so arise, and can only arise,- 


because before the sale a-primary right resid- 
ed in the person in whose favour the secon- 
dary right accrues by reason of the sale, 
which only affords an occasion for the exercise 
of the right. The right which is thus exer- 
cised after the sale is the secondary or reme- 
dial right arising upon the infringement of 
the primary or antecedent right, and I fail to 


see why it should be said that there is a non . 


‘sequitur when from the admitted existence of 
the secondary right the existence of the prim- 
ary rightis inferred. Once the precise nature 
of the right of pre-emption accruing after a 
gale isfully understood, it follows ex necessitate 
$ ž 2 
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ret, as I have explained above, that that right 
must be preceded by a right existing before 
the sale, for it is impossible to conceive of the 
one circumstance of sale giving rise simultane- 
ously to a right and to a cause of action which 
means the infringement of a right. If the sale 
be not a violation of ’a pre-existing right how 
can it afford a cause of action, which always 
involves a specific ground of complaint fur 
the breach of a definite obligation correspond- 
ing to a definite right, and if it does not afford 
a cause of action in the correct sense of that 
phrase, how can the pre-emptor seeks redress 
in a Court by asking for the avoidance of 
that sale P 

Of the two kinds of right which have been 
instanced by my brother Rattigan as examples 


‘of a right of a definite character inhering in a 


definite person and exercisable in a definite 
way, viz., œ right of ownership in-a, disused 


barn and a right of easement over another ` 


person’s property, the latter kind of right is 
the one fo which a right of pre-emption is to 
some extent analogous, as has been fully ex- 


_ plained by Mr. Justice Mahmud in one of the 


passages in his judgment in Gobind Dayal’s 
case (21) which I have quoted above. As that 
learned Judge has shown, the objects of the 
two rights are different, and “the distinction 


between the two rights, which is not one of” 


principle but of detail, arises from the differ- 
ence in the nature of the occasion demanding 
the exercise of each right. The example given 
by my learned brother is of a discontinuous 


apparent easement, while that given by Mr.. 


Justice Mahmud is of a continuous non-appa- 
rent easement, and it -is.instructive to note 
the difference in the matter of the enjoyment 
and exercise of the right between these two 
kinds of easement. A discontinuous apparent 
easement is one, the existence of which‘is 
shown by some visible sign and which needs 
some definitive act for its enjoyment êg., a 
right of way annexed to A’s house over B’s 
Iland; whereas a continuous non-apparent 
easement is one, the existence of which 
is not so shown and whose enjoyment 
is continued without some definite 
act, 6.g., 
prevent B from building on his own land. It 
is to this latter kind of easement that the 
primary right of pre-emption bears a close 
resemblance, so far as the nature of the right 
is concerned, for in both cases the right exists 


x 


a right annexed to A’s house to 


and is enjoyed apart from its existence, 
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and enjoyment being evidenced by overt acts 
of its exercise, and it is only when the right 
is infringed by some positive act being done 
in derogation of it by the person of incidence 
that the occasion arises for the first time for its 
overt exercise by the person of inherenoce. 
For example, in the case of the non-apparent 
easement specified above, the owner of the do- 
minant tenement by virtue of the right inher- 
ing in him does no positive acts upon the 
servient tenement, and the enjoyment of his 
right is not shown by any such acts ‘being 
done. His right of easement is that of a ne- 
gative, as contradistingnished from apositive, 
easement. He is entitled to the right, not 


to do something himself on the servient tene- f 


ment, but to prevent something being done 
thereon, which imposes a corresponding 
obligation upon the servient owner to 


refiain from doing something on it which 
would interfere with the dominant owner's 
right of enjoyment in reference to the 
same. The latter's right is nevertheless 
as definite and palpable as the right of 
easement possessed by a person who has, for 
instance, a right of way over another person’s 
land, which is enjoyed from time to time by 
means of visible acts, Similarly, a primary 
right of pre-emption is in its inception, not 
the right to do something in reference to an- 
other person’s property, but to prevent that 
person from selling it without first offering 
the same to the person entitled to the right, 
and in that respect it resembles a negative 
non-apparent easement. The occasion, how- 
ever, for the exercise of the right by means 
of an overt act arises in‘ both the cases 
when some positive act is 
derogation of the right by the person against 
whom it is available. In the case of pre- 
emption that act is sale to a third person, 


and in the case of a non-apparent easement. 


(as instanced above) it is building on the 
servient tenement. The sale of the building, 
however, asthe case may be, constitutes an 
infringement of the primary right, and 
gives rise to a secondary right of redress 
against the person against whom the primary 
right was available. It is, therefore, clear 
that the right of pre-emption is not the 
less a legal right and not the less existent 
and enjoyable as a primary right beforea 
sale, because its exercise is not manifested 
by overt acts until asale takes placo: When 
a sale takes place the right is violated, 
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and then and then only does there arise an 
occasion for putting it into operation in the 
shape of secondary right of redress for 
the wrong done. 

From the foregoing discussion it is, I think, 
clear that the right of pre-emption in its 
essence isa right that exists prior to sale, 
and as itis a right, generally speaking, 
not oreated by agreement of the parties, 
we may describe it in the language of 
jurisprudence as “an antecedent right in 
personam arising ex lege” (Holland, page 201), 
and as such giving rise to a corresponding 
antecedent obligation. With regard to this 


right the “collative investitive facts” of 
which my brother Rattigan has spoken, 
are, not “a sale and a sale to a certain 


person,” but, under the Muhammadan Law, 
conjunction of the pre-emptor’s property 
with the vendor’s, and, under the Punjab 
Pre-emption Act, relationship, joint owner- 
ship, and a definite proprietary association, 
with regard to land, between the members’ 


`of a community in a village, and vicinage 


toa greater or less extent in a town; in 
a word (so far as this Province is concerned), 
any facts by reason of the existence of which 
the right of pre-emption vests in certain 
classes of persons under sections 12 and 13 
of the Act. A sale cannot be a “collative 
investitive fact” as regards a primary right 
of pre-emption, for the simple reason that 
it, so far from vesting any such right in 
the pre-emptor, infringes that right, and 
amounts to a breach of the primary obligation 
cast by law upon the vendor. 

A few concrete instances will, perhaps, 
serve to define clearly the position which [ 
am perauaded to adopt in regard to the 
nature of the right of pre-emption, and 
they will also, I believe, afford a criterion 
by which we may judge how far my brother 
Rattigan’s view as regards that right is 
sustainable. Suppose A and B, two 
childless proprietors, are brothers and jointly 
own a plot of agricultural land in a village 
in equal shares. The statutory right of pre- 
emption that prevails in the village means, 
if it means anything at all, that each of 
the two brothers A and B possesses ag 
against the other gua his half share in the 
joint holding the right that that other shall 
abstain from selling that share without 
first offering it to him. This is the primary 
right of pre-emption, and being a reciproca} 
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right inheres in each brother against the 
other. Each is in turn the person of inherence 
(or the person entitled) and the person of 
incidence (or the person obliged), the object 
ofthe right is alternately the half share 
owned by each, and the act or forbearance 
which each is entitled to exact from the 
other is that the latter” shall first offer the 
said share to the former, and shall refrain 
from selling it to a third person without 
making such preliminary offer to him. 
Here we have the primary right of pre- 
emption in its simplest form, and this right 
obviously éxists and must exist before sale. 
If, however, any one of the two brothers 
at any time sells his half share toa third 
person without first offering it to the other, 
the latter's right of pre-emption is infringed 
and a secondary right of substitution for the 
vendee accrues to him. If either Aor B happens 
to have a son, orif both have sons, the matter 
becomes more complicated, as the inherence 
and the incidence of the right of pre-emption 
and its operation have to be viewed with 
reference to several parties and several possible 
ways ofthe infringement of the right, but 
the constituent elements of the original right 
remain always the same, though the process 
of analysis becomes comparatively more 
difficult. The right vests in each against all 
the others, and the corresponding obligation 
is laid upon all in favour of each. If we enlarge 
this small family group by taking into account 
the existence of other landowners in the 
village, holding lands either jointly, or sever- 
ally; the fundamental operation of the right 
of pre-emption within this extended circle 
remains unchanged, and 
individual proprietor knows or is supposed to 
know to what other co-sharers or proprietors, 
either sirgly or collectively, he is required by 
custom a3 recognised by law to make the first 
offer of his property as soon as he proposes to 
soll it. The rule that determines the order 
in which such offer has to be made to a large 
numberof landowners, amounts, in its simplest 
form, to this that it must be made to each and 
all of those persons who in the order of 
precedence stand above the person to whom 
thesale is intended to be made. If any one 
of those persons, according to his position, in 
order of precedence, accepts the offer, the 
sale must be madeto him and cannot be 
made to another person occupying a relatively 
inferior position. If, however, none of the 
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persons entitled to the preliminary offer 
accept it,then and then only canthe intending 
vendor sell it to whomsoever he pleases. As 
a matter of legal analysis, it is by no means 
an easy task to point out, before a sale actually 
takes place to a particular individual, who 
are the persons whose pre existing right of 
pre-emption will or will not -be infringed by 
an intended sale; and the difficulty is” 
enhanced in practice by the fact that in the 
vast majority of instances such sale takes 
place without the vendor complying with 
the pre-requisite of an offer to the person or 
persons entitled to exact such offer. But the 
practical difficulty of the analysis ` affords 
no “ground for denying the existence of the 
antecedent right, which impresses itself upon 
our consciousness most clearly when it is 
violated, but which is not the less existent 
because in certain instances the obligation 
corresponding to it is fully discharged by 
an offer and a consequent sale being: made 
to the person entitled to the right. Judged 
by the tests laid down above, the difficulty, 
to which my brother Rattigan alludes, 
of knowing before a .sale actually takes 
place who will be entitled to pre-emp- 
tion in respect of the property proposed 
to be sold turns out to be more imaginary 
than real. To take the example given by 
him in reference to clauses (a), (b) and (c) 
of section 12 of the Punjab Laws Act. If A, 
an owner of agricultural land, proposes to 
sell it, then if the sale is intended to be made 
to a non-proprietor in the village, each of 
the persons specified in clauses (a), (b) and 
(c) of section 12 can predicate of himself 
that he has a right of pre-emption as against 
the would-be vendee. If the intention be 
to sell to a person falling under clause (c), 
then each of the persons mentioned in clauses 


_ (a) and (b) would have such a right against 


him; and if to a person falling under clause 
(b), then the right would inhere in a person 
specified in clause (a). And this right is | 
the primary right of pre-emption, which 
always exists before asale is actually made, 
and which casts upon A the legal obligation 
to offer the land, before actually selling it 
to any one of tho persons specified in any 
one of the clauses aforesaid, to each and all 
of the persons mentioned in the clause or 
clauses preceding it. Even an occupancy 
tenant. certainly has a pre-existing right of 
pre-emption in respect of A’s Jand, which 
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right consists in this, that he is entitled - to 
the first offer of the land if it is not indeed 
actually sold, but proposed to be sold to a 
tenant-at-will or to a non-proprietor, but he 
has no such right if the intention be to 
sell the land to any one of the persons 
specified in clauses (a) and (b), andin sub- 
clauses first, second and third of clause (c). If 
an occupancy tenant has no right of pre- 
emption at all before an actual sale to a 
stranger or to a tenant-at-will, I fail to see 
how he can bring a pre-emption suit against 
such a vendee after the sale, for unless 
his antecedent right to an offer of land before 
sale has baen infringed by the sale in question, 
he can have no cause of action by reason 
-of the sale upon which he can come into 
Court. 

Next, suppose in a town in which the 
custom of pre-emption prevails, A and B are 
joint owners of a house in equal half shares, 
Each of the two co-owners has undoubtedly 
a right of pre-emption against the other as 
regards his half share of the house before 
a sale thereof actually takes place, t.e., each 
is entitled to an offer of sale by the other 
as soon as that other proposes to sell his share. 
Each i3 tha3 in turn the person entitled 
and the person obliged; and the object of 
the right andthe act or forbearance which 
the one is entitled to exact from the other, 
are identical with those that have already 
been discussed in connection with an intended 
-sale of agricultural land situate in a village. 
This is an instance in a town of the existence 
of the primary right of pre-emption’ in a 
simple form, and this right obviously exists 
before sale. For, if A were to propose to 
sell his own share and wanted to avoid the 
risk of a pre-emption suit by observing the 
-procedure prescribed in sections 16 and 17 
of.the Punjab Pre-emption Act, to whom 
should he give notice of the intended sale P 
Section 16 lays down that such notice is to 
be given to the persons having the right 
of pre-emption in respect of the property 
proposed to be sald. And who are the 
persons that fall within this category in the 
case givenP Surely, the very first person is 
the co-sharer B, to whom, therefore, an offer 
must be made before a sale is made to another 
person. Next to him will come, say C, who 
has a common entrance from the street with 
A and B, and next to him again D, the owner 
ofa house which is dominant qua the House in 
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question and so forth in the order prescrib- 
ed in section 13 of the Act. If a sale of half 
the house is proposed tobe made by A to a 
stranger, each of the three persons B, C, and 
D is in the prescribed order of priority, entitl- 
ed to an offer of sale; if the intention is to sell 
to D each of the first two persons Band C is 
so entitled; and if to O, then B is the only 
person to whom such offer need be made. 


-lf the sale is intended to be made to B, 


none else is entitled to a prior offer, for the 
simple reason that B is, of all persons in 
whom the right of pre-emption inheres, 
entitled to the very first offer, and when 
the offer is madeto him and is followed 
by a sale, his right is fully recoginsed and 
respected by A. 

These few simple instances, which being free 
from accessory complicationsare comparatively 
easy of comprehension} suffice, I think, to show 
that whenever in a village, as also in a town 
in which the custom of pre-emption prevails, 
the right of pre-emption is snid to exist in 
respect of a particular description of pro- 
perty, it always exists before sale and inheres 
in some determinate person or persons and is 
available against another determinate person 
or determinate persons. Whenever a sale is 
actually made either in a village or ina town 
to a person other than thé person entitled, it 
amonnts to a violation of the latter’s primary 
right and gives rise to a secondary right in 
his favour which can be enforced by a pre- 
emption suit. 

The foregoing discussion clears the ground 
for the purpose of answering the present re- 
ference. I take it that (to use the letters of 
the alphabet employed by my brother Ratti- 
gan to illustrate the facts of this case) if the 
vendor had, instead of selling to the vendee 
X by one and the same sale-deed the two 
houses A and B, sold to him only the house in 
suit (B), the pre-emptor Z, by virtue of his 
ownership of house C, would have been entitl- 
ed to a right of pre-emption in respect of 
house B. This means, for the reasons already 
fully set out, that before the sale was actually 
made to X, Z had aright to an offer of it from 
the vendor; in other words, that the latter was 
under a legal obligation to makethe offer to 
Z. I also take it that, if the house in question 
had been actually sold to X without the neces- 
sary offer having been made to Z, a right of 


‘another kind, a remedial right, would have 


accrued to the latter on the ground that hig 
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antecedent right to an offer had been infring- 
ed, and he would have been entitled to come 
into Oonrt to enforce his right of pre-emption. 
This means, if it means anything at all, that 
before the sale was made in favour of X he 
was not entitled to an offer of the house B 
from the vendor, whereas Z was so entitled; 
in other words, that Z had a preferential right 
of purchase as against X. If that be conceded, 
and I do not see how ja view of the above dis- 
cussion this can be disputed, then the crucial 
question that arises for consideration is this: 
—Does the mere fact that the vendor sells to 
X, not the house B alone ‚but both the houses 
A and B by one and the’ same deed of sale, 
divest Z of the undoubted right of pre-emp- 
tion which he had in respect of house B be- 
fore such sale, and which he would have been 
able to enforce if house B alone had been 
sold ? Before the sale ofthe two houses, Z 
clearly had aright of pre-emption in respect of 
house B ; but he had no such right in respect 
of house A; while, on the other hand, X had 
no right of pre-emption at all in respect of 
either house. Does the mere fact of house B 
being sold to X, together with house A, on the 
one hand, deprive Z of his pre-existing right 
of pre-emption in respect of house B, and, on 
the other hand, confer upon X some kind of 
right, call it what you will, which places him 
on the, same footing, quz his purchase of house 
B, with Z P 

“1 confess, I find it impossible to answer this 
question in the affirmative, for I cannot 
concaive how by the mera accident of 
house B baing sold simultaneously with house 
A to the vendee X, he is enabled to say to Z 
— “No doubt before sale you had a right of 
pre-emption in respect of house B, and the 
vonior in ordar t| extinguish your right 
should have.made an offer of the house to 
you in the first instance, but now that I 
have purchased house A,as regards which 
you had no right of pre-emption (and as 
regards whioh I myself had no such right), 
together with house B by one and the same 
gale-deed, you have forfeited your right in 
respect of the latter house; and by reason of 
the sale I occupy a position of absolute equali- 
ty with you.” This contention would be 
. perfectly intelligible, if before the sale in 
question Z had no right of pre-emption in res- 
pect of honse B, but that position is, as I have 
endeavoured to show, in my humble judgment, 
untenable; and it logically follows that X 
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cannot, by merely purchasing the two houses 
Aand B together, instead of house B. alone, 
defeat Z’s pre-existing right as regards the 
house‘in question. The weakness of the ven- 
dee’s contention becomes still more clear when 
we look at the matter in another way. Suppose 
that instead of houses A and B being sold by 
one sale-deed to X alone, they were sold under 
one deed separately to two persons X and Y— 
house B to Xand house AtoY. If then Z brought 
a pre-emption suit against X as regards house 
B, could X plead that because houses A and B 
were sold at one and the same time and by the 
same sale-deed, Z could not pre-empt house B 
alone. Obviously such a plea would be inad- 
missible, and Z would be held to have a right 
of pre-emption in respect of house B, on the 
ground (as I have shown above) that the ven- 
dor was under a legal obligation to make an 
offer of house B to Z before he sold the same 
to X, and that the sale to X was an infringe- 
ment of that right. The same could not be 
affirmed of the sale of house A, in respect of 
whioh Z had no right of pre-emption at all. If. 
that be so, does Z’s preferential right of pur- 
chase qua house B cease to exist simply be- 
cause instead of X and Y separately purchasing 
houses A and B, X alone purchases both of 
them under one sale-deed; in other. words, be- 
cause X is substituted for Y in the bargain of 
sale ? I certainly do not think that such can 
be the case, for the simple reason that the 
joint sale of the two houses by the vendor to 
one person cannot, upon any sound view of the” 
law of pre-emption, be taken to have relieved 
him of a legal duty cast upon him before the 
sale of making an offer of house B to Z. Much 
of the difficulty in connection with the ques- 
tion under consideration arises from the fact 
that in discussing it attention is paid simply 
and solely to the position of the vendee at the 
time of the sale and not to that of the vendor, 
with special reference to the relation existing 
before the sale between the latter and the per- 
son entitled to the right of pre-emption. As 
the vendee claims under- the vendor, he is 
identified with him, and any right which is 
available against the latter is necessarily en- 
forceable against the former, unless the vendee 
possesses an independent right of his own ex- 
isting antecedently to the sale and available 
against the vendor. That admittedly is not the 
case here, that is to say, the vendee X had 


admittedly no right of pre-emption at all in res- 


pect of either house A or house B; he, there 
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fore, holds no special status of his own, and 
must stand or fall with the vendor, ‘Irrespec- 
tively of the sale to him being either only of 
one house or of two houses, whether conti- 
‘guous to each other or not. As against the 
vendor, Z had the undoubted right to an offer 
of house B before its actual sale to X, and this 
right being infringed by the sale in question, 
he (Z) had aright of redress against the ven- 
dor and, therefore, equally against the vendee 


X; whereas, on the other hand, X having. 


admittedly no right of pre-emption before sale 
in respect of house B, the sale to him of that 
house was not by way of recognition of any 
right which the vendor could set up in answer 
to Z’s claim. In short, it is primarily to the 
vendor and to the vendor alone that Z 
must look when he wishes to enforce 
his right of pre-emption in respect of 
house B. If, in answer to Z's claim, the 
vendor.(or, as claiming under him, the ven- 
dee) can say: “I was under no legal obligation 
at all, before the sale you complain of, to 
make an offer of the house to you, because 
either. (a) no right to exact such offer vested 
in you, or (b) if you had any right to an 
offer, aright ofa superior or equal degree 
vested in the vendee X, and the sale to him 
isin no way an infringement of your right, ” 
—if the vendor can say this in answer to Z’s 
claim, then clearly both the vendor and the 
vendee X are protected. If, on the other hand, 
he c.nnot say this, then the sale of house B to 
Xis a manifest violation of Z’s right of pre- 
emption and is voidable at his instance, no 
matter whether house B alone is sold or house 
A, which is contiguous to it, is also sold along 
with it by one and the same deed of gale. 

In connection with this aspect of the case, 
it seems now to be conceded ' that by reason of 
the joint sale to him of houses A. and B, the 
vendee X cannot besaid to have ucquired a 
right of pre-emption in respect of house B, so ag 
thereby to be ona footing of equality with 
the pre-emptor Z. My brother Rattigan observ- 
es that the argument to the contrary imputed 
by Mr. Justice Chatterji to the vendeo’ 
counsel on this point was never advanced, and 
admits that such a position, if taken up for 
the vendee, would be clearly untenable. I may 
be permitted to remark, however, that it seems 
to me that in some respects the argument for 
the vendee does amount to an unconscious as- 
sumption of that position; and I find that my 
brother Robertson, influenced, ag it appears to 
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me, by counsel’s argument to that effects 
maintains a substantially identical position 
when he bases his conclusion adverse to the 
pre-emptor’s claim “ mainly on the ground 
that it cannot be said that at the moment of 
the purchase the pre-emptor had any right of 
pre-emption over the property claimed supe- 
rior to that of the vendee.” If, strictly speak- , 
ing, this position cannot -bə maintained, in 
other words, if the vendee, in this case, cannot 
properly be said to have a right of pre-emp- 
tion in respect of house B, what is the precise 
nature of his defence to the pre-emptor’s claim? 
The reply is that by purchasing house A 
simultaneously with house B he has acquired, 
bot indeed the right of pre-emption in respect 
of the latter house, but the right to resist the 
claim to that house advanced by the pre-emp- 
tor. But surely the right to resist a claim, if 
it means anything at all, must exist, and must 
be founded as'a legal right upon something 
existing, prior to the claim in question actual- 
ly arising; for I find it difficult to conceive 
how aright ofa definite kind upon the in- 
fringement of which a claim to a particular 
form of redress has arisen against an indivi- 
dual, can, in law, be successfully resisted or 
neutralized except by setting up a counter- 
right of equal force or potency which resided in 
the person so resisting before the infringe- 
ment complained of. Obviously the ‘vendor 
himself in this case had no right to resist 
the pre-emptor’s claim, for he certainly was, 
as I have shown,’ under a legal obligation to 
make an offer of houseB to the ‘latter ; and 
equally obviously the vendee, as claiming 
under the’ vendor, had no such right prior to 
the salein dispute. Did he then acguire the 
right to resist the claim of the pre-emptor 
on his own account by the very sale which was 
made in violation of the latter’s pre-exisling 
right? The sale to the vendes was not made 
by way of recognitionof any pre-existing right 
possessed by him against the vendor, andthe 
vendor (who admittedly had no right. to 
resist the pre-emptor’s claim) by making the 
sale to the vendee conferred upon him for 
the first time only aright of ownership (a 
defeasible title) to house B but no right to 
resist the pre-emptive claim. , Possessing no 
independent right of resistance of his own 
antecedently to the sale, and no such right 
having been conferred on him by the vendor 
(in whom the right did notreside at any time) 
the vendee cannot, in law, be said to have 
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acquired that right at the moment when the 
sale was made to him. He would have posses- 
sed thatrightif, prior tothe sale in question, 
he had an equal right of purchase with the 
pre-emptor, which may-be termed, if the 
expression be permitted, a right of equt- 
emption; and this latter righthe would have 
had if he had purchased house A before purchas- 
ing house B. Having, however, purchased 
both the houses at one and the same time his 
so-called right of resistance as regards the pre- 
empior’s pre-existing right of pre-emption in 
respect of house B was legally a non-entity, 
and could not come into existence at the mo- 
ment of the purchase by the mere accident 
that the pre-emptor had no right of pre- 
emption in. respect of house A. 


Muhammad Nawas Khan v. Musammat Bobo 
Sahtb(3) which was relied upon by the vendee’s 
counsel in connection with this part of the 
case, not only does not support the vendee 
but, on the contrary, lends considerable weight 
to the pre-emptor’s position that in order to 
be able to resist the latter’s claim for pre- 
emption he (the vendee) should have possessed 
at the time of the sale to hima right to pur- 
chase house B” at least equal to that of the pre- 
emptor. In the casecited the defendant-vendeo 
was, at the time of the sale of the house then 
in dispute, owner of a contiguous, house, by 
virtue of which he had a;right of pre-emp-~ 
tion in respect of the house in question, bat 
he had parted with that house before the suit 
for pre-emption was brought by a neighbour. 
For the pre-emptur it was argued that as, at 
the time of the suit the vendes was not owner 
of a contiguous house, the former had asuperior 
right of pre-emption as compared with the 
latter in respect of the housein suit. In notic- 
ing this argument, the learned Judges say at 
page 156 :—' 


“Tt is also urged that the defendant having 
at all events immediately parted with his own 
house ought not to be allowed to retain the 
one in saiton the strength of his ownership 
of that house. But he is defendant, notplain- 
tiff, and the question of priority must be decid- 
ed with reference to the circumstances exist- 
ing at the time of his purchase and not at any 
later period, and tf he was entttled to purchdse 
at the time of sale he did not forfeit his 
right by parting with pie own pause after- 
wards. 

As the defendant's right to buy was at least 


-the purchase of the housein suit. 
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equal to that of the plaintiff, we think the 
claim must fail.” 

From the above extract it'is clear that, in 
the opinion of the learned Judges who 
decided Muhammad Nuwas Kanv. Musammat- 
Bobo Sahib (8),.the defendant-vendee in that 
case was able to resist the claim for pre- 
emption solely on the ground that, before 
the sale of the house in suit took place in his 
favour, he had, by reason of being owner of 
a contiguous house, an equal. right of purchase 
with the pre-emptor, which right having been 
duly exercised by his purchasing the house in 
dispute was not affected by the circumstance ` 
that, after the purchase’ but before the suit 
for pre-emption was brought, he had ceased 
to be owner of the adjoining house. Ifthe 
vendee had not been owner of the adjoining 
house before the sale of the house in dispute, 
he obviously would not have had a right to 
purchase the latter egual to that of the pre- 
emptor; and ib“ necessarily follows that he 
would not in that case have had the right’ 
to resist the pre-emptor’s claim. In other 
words, the vendee’s right to resist the 
pre-emptive claim does not, as it cannot, 
spring from the sale in dispute at the time 
that it takes place, bat is founded upon 
his right to purchase the property in suit, 
which must exist prior to the sale, and must 
be at least equal to that of the pre- -emptor. 

Applying that test to the present case, it 
is clear that the vendee X had not, before the 
sale jn-dispute, an equal right of purchase 
with the pre-emptor Z in respect of house 
B; and that being so, I find it difficult to 
conceive how by becoming owner of house A 
simultaneously with house B, he came to 
occupy a position equal in all respects to that 
of Z, whohad aright of pre-emptionas regards’ 
house B prior to the sale, or how, by reason of 
the saleitself, he acquired at the time of the 
sale the right to resist Z’s claim. 

I agree with my brother Rattigan that for 
the purposes of this case the pre-emptor cannot 
be permitted to assume or presume that the sale 
of house A was subsequent to the sale of 
houseB, as it is clear that in the face of the 
temns of the sale-deed such an assumption or 
presumption is absolutely inadmissible. On 
the other hand, it is equally clear that the sale 
of house A cannot be considered as being prior 
to that of house B, so asto put the vendee 
onan equal footing with the pre-emptor qua 
“We must 
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take the facts as they aro, and. must not deal 
with them upon the basis of any assumption 
that may be favourable to one side or the 
other and which may, in some way, strengthen 
our opinion. 
I also concede that the decisions which lay 
down that the vendee can better his position by 
other purchases which give him an equal right 
with the pre-emptor between the date of the 
sale in dispute and the institution ofthe pre- 
emption suit, are relevant tothe present dis- 
cussion. But those decisions, asI have ven- 
tured to hold in the Full Bench reference in 
“Dhanna Singh v. Gurbaksh Singh (30) 
are, in my opinion, erroneous, and no 
aid can, therefore, bo derived from them 
inthis case. It seems to me, with all de- 
ference, that it is a wrong application of 
the law of pre-emption to hold that the pre- 
emptor is bound to show that he had a preferen- 
tial right of purchase as against the vendee 
not only at the date of the sale of the property 
in dispute but also at the time of the institu- 
| tion of his suit. The question of priority as 

between the pre-emptor and the vendee must 
be decided in advertence to the state of things 
existing at the time of the sale and not at any 


later period, and also with special reference to. 


the rights possessed by the pre-emptor and 
the vendee respectively against the vendor 
and to the vendor’s obligation to offer the pro- 
` perty in dispute to one of them in preference 
to the other before a sale actually takes place. 

The pre-emptor in this case does not so 
much appeal, as my learned brother thinks, to 
‘the argument ab inconvenienti in support of 
his right as he points out the reductio-ad ab- 
surdum which would inevitably be reached if 
“the vendee’s argument were pushed to its lo- 
gical conclusions. One anomalous result of 
that argument is clear: Throngh no fault of 
his own the pre-emptor is, according to the 
vendee’s contention, fixed upon the horns of a 
dilemma;he cannot pre-empt both the houses 
. A end B, because his right extends only to 
house B; and he cannot pre-empt house B, 
because the vendee having purchased house A, 
and become owner of it simultaneously with 
“house B, occupies at the time of the sale a po- 
sition of equality with the pre-emptor qua*the 
latter house. The extraordinary conséquence 
of this argument, which only the subtle mind 
of & lawyer can contemplate with equanimity, 


will be, that whenever in a town more houses 
(33) 91 P. R. 1909 (P.B.); 161 P. W. R. 1909; 4 Ind. 
Cas. 887 (Infra). a 
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than one are, sold to-one person under one sale- 
deed, in ninety-nine cases. out of a hundered 
there will be no right of pre-emption on the , 


_ ground of vicinage in respect of any of those 


houses. I can scarcely believe that this could 
be the state of the law onthe subject, and I 
am glad to know that the majority of my 
learned colleagues think that the law is not 
what the vendee’s counsel represents it to be. 

As for the sanctity and freedom of the con- 
tract of sale, I am as much a respector of it as 
any other-Judge, butthose of us who are train-. 
ed in the English notions of Contract Jaw will 
do well to remember that those notions cannot 
be imported into the system of customary rules 
that prevail in this Province without seri- 
ously jeopardizing long-established and well-re 
cognised institutions of vital impórtance. Pre- 
emption is one of these institutions; and as it 
has its roots in the early stages of the develop- 
ment of property in land and is intimately as- 
sociated with social sentiments which still re- 
tain something of their original vigour, it must, 
at least so long as it continues to bear the îm- 
primatur of legislative sanction, be scrupulous- 
ly respected by our Courts of law. 

I have given my most anxious consideration - 
to the question referred to the FullCourt, and 
have tried as best I could to look at it 
from the point of view of my brother 
Rattigan, but I find it impossible to accept 
the opinion which: he has supported with- - 
so much learning, and I greatly regret 
that I am constrained to differ from him. And- 
in so differing from him I have felt called upon, 
ont of profound respect for his views, to 
state my reasons in some detail, and this con- 
slitutes my principal excuse for writing this 
rather lengthy judgment. : 

Agreeing with the learned Ohief Judge, I 
would answer. this referencein the negative: 





(s.c.6 N. L. B. 169.) . 
NAGPUR JUDICIAL COMMISSIONER'S 
i COURT. 
O1vit Revision No. 98 or 1909. 
July 1, 1909. | 
Present :—Mr. Skinner, A. J. C. 
GAIBI— APPLIGANT 
versus . 


KRISHNAJI—Oprosita PARTY. 
Decree, amendment of—Clerical error is auffirrent 
ground for amendmsnt although found in judgment and 
plaint too—Civil Procedure Cote (Act Y of 19)8), 
s; 152, i 
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Where mortgaged property is erroneously described 
in a mortgage decree, the Court can amend the decree, 
‘although the decree is in accordance with the judg- 
ment and the plaint, in which the error originatod. 
Such an error is only a clerical one. ‘Variance with 
the judgment’ is not the only reason for amendment 
of a decree; another reason specified by law is the 
discovery of any clerical or arithmetical error in tho 
decree. 
Pheroxssha Pestonjl v. The Sun Mills Limited, 22 B. 
870, followed. 
Mellor v. Swire, 80 Ch. D. 239 at p. 246, referred 


to. 

Lakho Bibi v. Salamat Ali, 20 A. 337; Parmeshraya 
v. Sexhagiriappa, 22 M. 864, Jogeswar v. Ganga Bishnu, 
8 0. W. N. 473, distinguished. $ 

Revision against the order of the Subor- 
dinate Judge, Basim, dated the 27th January 
1909. | 

Mr. Rangnath Ruo, for the Applicant. 

Mr. G. L. Subhedar, for the Opposite Party. 

Judgment.—tThis isan application 
forrevision of an order of the Subordinate 
Judge, Basim, declining to amend a mortgage 
decree in respect of an erroneous description 
of the motgaged property. l1tis not denied 
that the description is erroneous. and the 
ground of the learned Judge’s refusal, and 
on which his refusal has been supported 
before me, is that as the same mistake occurs 
in the judgment and in the plaint, the decree 
is in accordance with the judgment, and could 
only be’ amended if the proceedings were 
re-opened, and the plaint and judgment also 
umended. The proper retiedies, it is suggest- 
ed for the-non-applicants, are either an’ 
application for review of judgment (on the 
ground of an error ‘apparent on the face of 
-the record,’ which contains the mortgage-deed), 
or a suit for rectification of the decree. 

. The learned counsel, who has appeared 
for one of the mnon-applicants, has cited 
Lakho Bibt v. Salamat Ali (1), Parameshraya 
v. Seshagiriappa(2)and Jogeswar Atha v. Ganga 
Bishnu (8). Though in the first two cases 
amerdments of decree were disallowed, their 
facts were otherwise widely different. There 
was no question in them of clerical error, and 
only the Calcutta case seems to me really 
in point. That was a case of clerical error, 
and there ig a passage in the judgment of 
Maclean, C. J., which certainly implies that 
he did notthink a decree could be amended 
under section.206 of the then Code of Civil 
Procedure, if it was in accordance with the 


judgment. The question for decision, however, 
S 20 A. 337. 

(2) 223 M. 384. 

(3) 8 0. W. N. 478. 
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and which the Appellate Bench of the High 
Court decided in the affirmative, was not 
whether the erroneous decree could be amend- 
ed, but whether a suit for its rectification 
would lie. And in saying that section 206° 
could not apply, ‘because the mistake here, _ 
if such there were, was a mistake common 
at once to the judgment and to the decree,’ 
the learned Chief Justice seems to have 
overlooked the facts that ‘variance with the 
judgment’? was nob the only reason for 
amendment of a decree recognized by section 
206, and that another reason specified was 
the discovery of any clerical or arithmetical 
error in the decree. Nor does his attention seem 
to have been drawn to the decision of Fulton, 
J., of the Bombay High Court in Pherozsha 
Pestonji Randeriav. The Sun Mills Limited(4). 

That decision has been cited by the 
learned pleader for the applicant, and is 
exactly in point, the only: difference being 


that the error in the plaint, reproduced 
in the judgment and decree, was’ 
in that case arithmetical. Procedure,’ 


as Fulton, J., in allowing the amendment 
in that case pointed out ‘is merely subservient 
to justice’; and though the English. decision 
cited by him, that in Mellor v. Swire (5) 
was not one given on a statutory provision, 
such as he had to interpret, nor wasthe case 
one of a merely clerical error,’ still the 
opinions of the Lords Justices of -appeal may, 
Icònsider, be accepted asguides not to restrict 
on technical grounds the power of amending 
a clerical error given by section 206° of the 
late, and by section 152 of the present Code’ 
of Civil Procedure. ` : 
I am accordingly of opinion that the error 
in the decree in question, being a clerical’ 
one, could be amended by the Court that 
passed it, desipte the facts that corresponding’ 
amendments of the judgment and plaint 
are also necessary; and the Subordinate Judgeé 
in declining to amend it, having, therefore, 
failed to exercise a jurisdiction vésted in him 
by Jaw, I set aside his order of the 27th 
January last, and direct that he permit 
the plaintiff to amend his plaint, and amend , 
his judgment and decree so as to bring 
them into conformity with the mortgage-deed 
sued on, but as thedifficult has been caused 
by the plaintiff's mistake, each party will 
bear his own costs in this Court, and any’ 


4) 22 B. 870. E 
5) 80 Ch. D.289 at p. 246. 
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costs of the amendment proceedings in the 


lower Court must be borne by the plaintiff. 
Application allowed. 
_ & c.5 N. L. R. 146.) 
NAGPUR JUDICIAL COMMISSIONER'S 
; COURT. 
Seconp Cryme Apprat No. 128 oF 1909. 
September 9, 1909. 
Present :—Mr. Drake-Brockman, J. O. 
MANIRAM—Puatrntirr—APPRLLANT 


: versus : F 
GANESH AND OTHERS— DEFBNDANTS—- 
RESPONDENTS. 


Fraud—Estoppel by deed—Sale by vendor to defeat 
his creditors—Creditors actuully defeated by reason 
of the ‘ale—Skit by tendee for possession against 
vendnr—Vendor’s right to plead that transaction was 
fraudulent—Transfer of Property Act (IV of 1882), +. 6 
(b) (2)—Trusts Act (TI of 1882), 8. 84 

In asuit bya vendee for possession of immov- 
able property onthe basis ofa deed of sale, it is 
always open to the defendant to defend his possession 
by showing that thereal transaction between himself 
and the plaintiff was one for defeating the defendants’ 
creditor or otherwiso for committing fraud. 


Jana: dan v. Patkanlala, 7 O. P. L. B. 50, Righo ve 


Purshotum, 4 N. L. R. 26; Babaji v. Krishna, 18 B. 372; 
Preo Nuth v. Mahomed Shasul, 8 O. W. N. 620; 
Yuramati v, Chundru, 20 M. 326 at p. 332, Prole 
v. Wiggins, 43 R. R. 621, followed. 

The fact that, a creditor of the defendant has 
actually been defeated by the sale does hot debar 
the defendant from pleading that the conveyance was 
benam to defeat creditors. ya 

Janardan v. Patkanlala,7 O. P. L. R. 50 and Pether- 
permal v. Muniandy, 35 O. 55l; 12 0. W N. 662; 70. 


L J 528; 5`A L.J. 290, 10 Bom. L. R. 590; 18 M. L.. 


J. 277; 4 M. L. T. 12, 4 L. B. R. 266, 14 Bur. L. R. 
108, followed. - 

Sıdlınqappa v. Hirasa, 31 B. 405,9 Bom. L. R. 542, 
distinguished. 

Where both parties to a deed either know, or have 
the means of knowing, that it is executed for a 
fraudulent or immoral purpose or in contravention 
of public policy, in general neither will be estopped 
from proving facts which will render the instru- 
ment void ab initio, ; 

The maxim—In pars delicto, potior est conditis 
defendentis et possidentis—applies to such cases. 

Appeal from the decree of the District 
Judge, Nagpur, dated 22nd December 1908, 
confirming the 
Judge, Nagpur, dated 10th- August, 1908. 

Mr. Campbell, for the Appellant. 

Judgment.—tThe plaintiff-appellant 

“sued the defendants-respondents, who are 


his nephews, for possession of a house in: 
the town of Umrer which they ostensibly 


conveyed to him by a registered sale-deed 
dated the 18th July 1905. “The defen- 
dauts admitted execution but ‘pleaded 
that the transaction was a sham ‘one, 
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got up to defeat creditors, and that ‘the 
consideration recited in the deed was never 
paid. The plaintiff replied that the defen-' 
dants were debarred from raising this plea 
by the fact that he had relied on the sale- 
deed to support an objection to the attach- 
ment of the house by a third party who 
had obtained a decree against the defen- 
dants: he also denied that the convey- 
ance was a nominalone. Both the Courts 
below have held that no consideration passed, 
that the intention of the parties to the sale- 
deed was simply to defeat the vendor's 
creditors and that the creditor whose attach- 
ment was raised on the plaintiffs objection’ 


“was actually defeated by means of the deed. 


Upon the question whether a defendant can 
plead his own fraud as au effective answer 
to the claim based on his own registered con- 
veyance they concurred in applying to the 
facts the maxim—in part delicto potior est 
conditio possidentis. The Subordinate Judge 
who tried the suit considered himself bound 
by the decision of Stevens, J. O., in 
Jnardan v. Patkanlala (1). The District Judge 
in first appeal referred to numerous report- 
ed decisions and finally to that of their 
Lordships of the Privy Council in Petherpermal 
Ohetty v. Muniandy Servai (2), which he 
regarded as laying down a general rule . 
that where the fraudulent purpose has actually’ 
been ` effected by means of the colourablé 
grant “the estate must lie where it falls”: 

In second appeal it is contended on the 
plaintiff's behalf that Janardan v. Patkanlala 
(1) was wrongly decided in -so far as it 
declined to recognise any distinction between 
cases in which fraud was and thosein which 
it was not completed by the actual defeat 
of a creditor. Further, the decision of 
Jenkins, O. J.,in Sidlingappa v. Hirasa (3) 
is relied on as authority for the view that 
in circumstances like those under consideration 
effect to the maxim— “let the estate lie where 
it falle”—is best given by not displacing the 
plaintiff’s apparent title. . 

The facts in Petherpermal v. Muniandy 
Servat (2) were not on all fours with those in 
the present case. In the first place the plain 
tiff there was the vendor, the defendant 
being the benamidar, and secondly the pur- 
* (1)70. P.L. R. 60. 3 

(2) 35 0. 551; 12 CO. W. N. 562; 7C. L.J. 528;5 A 
L. J. 290; 10 Bom. L. B. 590, 18 M. L. J. 377; 4 M. L. 


T. 12; 4 L. B. R. 268; 14 Bur. L. R. 108. 
(8) 31 B. 405; 9 Bom. L. R. 643, 3 
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pose of the contemplated fraud was not 
effected. None the less it is clear that 
their Lordships recognised to some extent 
the distinction for which the present appel- 
lant contends and which Mookerjee, J., in 
Jadu Nath Poddar v. Rùp Lal Poddar (4), after 
elaborately reviewing all the earlier authorities, 
pronounced (at page 978) to be based on sound 
equitable doctrine”. I may also refer to my 
own decision in Raghov. Purshotam (5), where 
section 84 of the Indian Trusts Act, 1882, 
is cited as laying down an exception to the 
general rule that the Court will not ac- 
tively interpose in favour of a man who is 
particeps criminis in a transaction of which 
the. object is fraudulent. The question for 
determination in this appeal, however, is 
whether. the exception extends to the case 
of a vendee who having failed to obtain 
possession under his conveyance seeks to 
enforce the transaction by means of which 
he intended to commit and actually guo- 
ceeded in committing fraud. 3 
In my opinion the balance of authority 
is distinctly in. favour of the view that it 
is always open to the defendané to defend 
his possession by showing that the real 
transaction between himself and the plain- 
tiff was one for defeating the defendant's 
creditors or oflerwise committing fraud. 
In Babaji v. Krishna (6) Sargent, CO. J., 
remarked. that in Chenvirappa v. Puttappa 
(7) no authority of a Court of Equity 
was cited which questions the right of the 
defendant to plead such a defence, and held 
- that w defendant in a case precisely like 
the present should be heard. This de- 
cision was followed by Banerji and Pargiter, 
JJ. in Preo Nath v. Kazi Mohomed Shazid 
(8), where the successor-in-title of the bena- 
mida: sued to obtain possession under the 
benami transaction which had already been 
successfully used to defraud a creditor. And 
in.Yaramatt Krishnayya v. Chundru Pappayyu 


(9) Benson, J., intimated his opinion that if a 
benamidar who has used a fraudulent transfer 


in his name to defeat an execution levied by 
his ostensible transferor were to seek the 
assistance of the Court to obtain possession 
from the latter, the Court might well allow 
w 88 C. 967 ; 10.0. W. N. 650 ;4 C. L. J. 22. 
a 4N. L. R.-26. ` 
(6) 18 B. 872. 
o 11 B 708. 
8) 8 C. W. N. 620. 
(9) 20-M. 826 at p. 832. 
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the transferor to plead the real facts, even 
though the plea involved a declaration 
by the defendant of his own - turpitude. 
This opinion is based upon the dictum of 
Parker, J., in Venkatramanna v. Viramma 
(10) to the effect that when a deed is made 
for an illegal or immoral purpose a de- 
fendant against -whom it is sought to be 
enforced may—not for his own sake but 
on grounds of public policy—show the 
turpitude of both himself and the plain- 
tiff. The decision of Stevens, J. C., in 
Janardan v. Patkanlala (1) proceeds upon 
a similar view of the law. 

The authority of Deo dem. Roberts v. Roberts 
(11), the casa principally relied upon by 
Jenkins, C. J., in Sidlingappa v. Hirasu (3), 
has been greatly weakened by Prole v. Wiggins, 
(12), where Tindal, C. J., permitted the 
defendant, who was sued for debt on a bond, | 
to plead that the bond was given to defeat 
the provisions of a certain statute, and at- 
tempted to distinguish the earlier case on the 
ground that the defence therein set up was 
inconsistent with the deed. In Brackenbury 
v. Brackenbury (13), a conveyance of land had 
been made, as in Doe dem. Roberts v. Roberts 
(11), to give a fictitious qualification to kill 
game, and this -conveyance—which was in 
fraud of the policy.of the then law requiring 
that a man inorder to sport should «have a 
qualification in landed property—had been 
lent by the proper owner of the land to the 
ostensible trausferee to enable the latter to 
commit a fraud upon a third person. The 
transferee was about to sue in ejectment to 
obtain possession of the land, when the 
proper owner filed a bill in Equity for an 
injunction to restrain the action and delivery 
of the deed. Eldon, L. C., held that & Court 
of Equity should grant relief to neither party. 
The injunction asked for was, therefore, refus- 
ed. With grat respect for the very high 
authority of Jenkins, C. J., I venture to 
think that this case rather favours the view 
that the plaintiff, whether he be the grantor 
or the grantee, should not be assisted by the 
Court. R <- 
The strictness of the old English rule of 
estoppel by deed has been múch relaxed in 


England: see Param Singh v. Lalji Mal (14); 
10) 10 M. 17. - 
n 20 R. B. 477. 
(12) 48 B. R. 621. 
(18) 37 E. R. 677. 
(14) 1 A. 403 at p.410. 
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Taylor on Evidence, page 97 (10th Edition). 
And. in India the strict rule is certainly 
tot recognised: see Gaurevallaba Ramchandra 
v. Virappa Ohettt (15), Mulji Govindgi v. 
Nathubhai Hirachand (16); Gokaldus Gopaldas 
v. Puranmal Premsukhdas (17). According to 
Taylor (page 98 of the work just cited), 
“ where both parties to.an indenture either 
know, or have the means of knowing, that it 
is skeouted for an immoral purpose, or in 
contravention of a statute, or of public policy, 
in general neither will be estopped from prov- 
ing facts which ‘will render the instrament 
void ab initio. For although a party will thus, 
in certain cases, be enabled to také advantage 
of his own wrong, yet this evil is trifling 
in comparison with the flagrant evasion of 
the law that would result from an opposite 
rule.” In this country fraudulent transfers 
come within the express terms of clause 
(A) (2), section 6, Transfer of Property 
Act, which in effect lays down that no 
transfer can be made for @ fraudulent ob- 
ject. Why then should a transferee, who by 
reason of the recent Privy Council decision 
and section 84, Indian Trusts Act, 1882, 
would certainly be defeated if he sued to 
eject. the transferor, the purpose of the fraud 
not having been effected, be allowed to 


occupy a better position merely because he,- 


no less.thau the other party,. has capped 
his fraudulent intention with a completed 
fraud P 

Obhoy Ohurn v. Treelochan (18) is one of 
the authorities followed in Kaleenath Kur v. 
Doyal Kisto Deb (19), but the latter was 
expressly dissented from by Couch, O. J., and 
Birch, J., in Sreenvutty Debia v. Bimola Soon: 
duree Debia (20). 
` On the whole I, agree with the dicta of 
Crosthwaite, J.O., in Baji Rao v. Harpal (21), 
that each case must be decided according 
to what is equitable and just and that where 
the transferee has left the transferor in 
possession there is no reason why the 
Courts should assist the transferee to 
perpetrate a new fraud by giving him the 
property. The latter consideration may, I 


think, be properly allowed to outweigh 


NGGAE H. 0. R. 174. 
16) 15 B. 1. 

m 10 0. 1085. 

18) (1859) Beng. S. D. A. 1639. 
19) 13 W.R. 87. 

(20) 21 W.R. 422. 

(21) 10, P. L. R. 165, 
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insist on the 
validity of these fictitious, transfers as 
regards the parties is one of the best 
ways to discourage them. Clause (A) (2), 
section 6, Transfer of Property Act, in 
effect constitutes such transfers mala 
prohibita, even if they are not actully mala 
in se, and the view I have taken seems to 


the ‘opposite one that to 


have the high authority of Mr. Justice 
Story in his Commentaries on Equity 
Jurisprudence (page 191, 2nd English 
Edition). - 


“In general where parties are concerned. 
in illegal agreements or other 
transactions, whether they are malu 
prohibita or mala tn, s8, Courts of 
Equity, following the rule of law 
as to participators in a common 
crime, will not interpose to grant 
any relief; acting upon the known | 
maxim—In pari delicio potior 
est conditio defendentts et pussidentis,”’ 

In a note to which passage the learned 
author adds :— 

“The old cases often gave rèlief,. both 
at law and in equity, where the 
party would otherwise derive an 
advantage from his inequity. But 
the modern doctrine has adopted 
a more severely just, and probably 
politic and moral rule, which is; 
to leave the parties where it 
finds them, giving no’ relief and 
no countenance to claims of this 

sort.” 

In the present case the defendant will 
not be allowed to get back the title-deed he 
gave the plaintiff and must wait to acquire 
a fresh title by adverse possession. The 
plaintiff, on the other hand, will have 
nothing to congratualate himself upon except 
a ‘useless deed and the memory of a 
successful fraud from. which he dervied. no 
benefit whatever. A 

The appeal fails and is dismissed with 
costs. In the Oourts below costs will be 
borne as already ordered. 

Appeal dismissed, 


f 
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EMPEROR v. BULAKHI. 
(8. 0.5 N. L. B. 151.) 
NAGPUR JUDICIAL COMMISSIONER’ S 
i ‘COURT. 

ORIMINAL Revision No. 334 or 1909. 
: August 24, 1909. | 
Present :—Mr. Justice Skinner, A. J. C. 

EMPEROR 
VETSUS 


BULAKHI. 

Railways Act (IX of 1890), 3. 118— Amount levied 
can only be recovered by uttachment and sile of mor- 
able property—Imprisonment in default cannot be 
tnflicted— Shall be recovered as if tt werea Sine”, 
meaning vf. , 

The words ‘shall ‘be recovered as if it were a 
fine’ in section 118 of the Railways Act only authorise 
the recovery of the amount by attachment and salo 
of movable property. Imprisonment in default 
of payment cannot’be inflicted. 

(ueen-Empress v. Kutrapa, 18 B.440 ; Queen-Emyress 
v. Crowson, 1 Bom. L. R., 166; Qusen-Empress v. Bub- 
ramunia Ayyar, 20'M. 385, followed. 


Case reported by the District Magistrate, 
Saugor. | 

Judgment.—One Balakhi is reported 
` to have been found travelling without a 
ticket onthe foot-board of the brake-van of 
a goods train. 

Under section 113 of the Indian Railways 
Act application wasmade to a Magistrate 
for recovery from him of double lst class 
fare from Bina to Karonds, as only Ist 
class passengers are Allowed to travel by 
goods train „fin the brake-van). 

Bulakhi sdid‘he could not and would not 
pay the sum of Re. 1-10 0 demanded of 
him, and the Magistrate ordered that in 
default of payment he should suffer seven 
days’ simple imprisonment. The District 
Magistrate has suspended execution of the 
sentence, and reported the case for revision. 

In view of the decisions of the Bombay 
High Oourt in Queen-Empress v. Kutrapa 
(1) and Queen-Hmpress. v. J. Orowson (2) 
and of the Madras High Court in Queen- 
Empress v. Subramonia Ayyar (8) I must 
accept the recommendation of the learned 
District Magistrate, and set aside the order of 
imprisonment in default of payment of the 
amount in question on the ground that 
the words ‘shall be recovered as if it 
were a fine’ in section 113 of the Railways 
Act only authorize recovery by attachment 
and sale of movable property, and not 
’ the infliction of imprisonment in default of” 
(1) 18 B. 440. z 
2) 1 Bom. L. B. 168. 

{3} 20 31386, ; 
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payment, though I do so with some regret 
in view of the difficulty recovering such 
amounts, which, as represented by the 
District Magistrate, who made the reference 
in the Madras case, seems likely to result. 

I would point out, however, that if 
Bulakhi persisted in riding on the foot- 
board after prohibition, he is liable to 
Prosecution under the second clause of 
section 118 of the’ Railways Act, whilst if 
there was no such prohibition before he was 
finally discovered and removed, but he 
entered on the railway unlawfully, he is 
liable to prosecution under the first clause 
of section 122. : 

Applcation allowed. 


(s. c. 5 N. L. B. 152) 


NAGPUR JUDICIAL COMMISSIONER'S 
< COURT. i 
AMISCELLANEOUS Civit Arrear No. 3 or 1909. 
July 5, 1909. | 
Present :—Sir Bipin Krishna Bose, Kr., A.J.C. 
AMRUT AND OTHERS—DEFENLDANTS— 
APPELLANTS 
versus 
MUKAND AND OTHERS—-PLAINTIFYS AND. 


REMAINING DFFENDANTS— RESPONDENTS. 

- Partves—Jomnder—Surt for partition of joint family 
property—Plaintif excluding a member on the ground 
of separation—Defendunt can insist on his being made 
party—General rule regarding -jomder of pa: ties— 
Civil Procedure Code (Act XIV of 1882), 8. 83—Crel 
Procedure Code (Act V of 1908), O. I, R 10—-Object of 
the rule—“All questions involred in the suit”, meaning 
of—Hindu Law—Joint family—Mitakshara—Partial 
partitioncan only be effected by agreement of members— 
Suit for partial partition does not lie— Partition, suit 
Sor—Right vfdefendan’s to have their shares pa titioned, 

The general rule for the joinder of parties is that 
all pergons interested in the dispute before the Court 
ought to be made parties, so that tho Court may 
be enabled to do complete justice by deciding upon 
and settling the rights of all persons interested. The 
object of section, 33 of Civil Procedure Code, 1882, 
and of Order 1, Eule 10 of the Code of 1908 is to bring 
all parties to disputes relating to one subject-matter 
before the Court at the same time, so that the dis- 
putes may be all determined without the delay, 
inconvenience and expense of separate actions. _ Bn 

Byrne v. Brown, (1889) 58 L. J. Q. B. 410 at p. 411; 
Montgomery v. Foy, (1896) 65 L. J. Q. B. 18 at p. 20; 
(1895) 2 Q. B. 321; 73 L. T.12; 43 W. R. 691 
and Chudasama v. Partapsang, 28 B. 209 at p. 214, 
followed. 

The expression “all questions involved in the 
suit” in tho Code of Civil Procedure, would, in 
2 partition suit, include not only the questions arising 
out of the plaint but of the plaint considered along 
with the statement for the defence. 
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In a,snit for partition all persons alleged by 
the parties on the record, whether plaintiffs or de- 
fendants, to be members of the family, who are 
interested in the partition and likely to be affected by 
it, should appear in the case either as plaintiffs or as 
defendants. 

Where in a suit for partition of joint family pro- 
perty under the Mitakshara, the plaintiff himself 
does not allege a certain person to bea member 
of the co-parcenary and deliberately excludes him 
ahd the property with him from the scope of the 
suit, 1618 open to a defendant to insist that such 
person should be brought into the litigation. * The 
Court cannot decline to 1mplead such a person on 
the ground that he agrees with the plaintif in 
alleging that he had separated from the family 
and ceased to be a member of the co-parcenary. 

Partial partition is nota partition as contemplated 
by the Mfitakshara, It 1s a relinquishment of his rights 
in the co-parcenary by an individual member, leaving 
the co-parcenary otherwise intact and inviolate. © A 
partial partition, under which the family may con- 
tinue joint in respect of some property or in respect 
of some members, can only be effected by an arrange- 
ment to which all the members consent, and it 
cannot be forced on unwillmg members by pro- 
ceedings in Court. A suit will not he for the parti- 
tion of a portion of the property of an undivided 
family. 

Pahaladh Singh v. Luchmunbutty, 12 W. R 256; 
Kali Kanta v. Gouri Prasad, 17 C. 806 ; Satu v. Ram, 
16: B. 608; Chudvsami v. /’artapsang, 23 B.209 at p. 
214 ; Jogendra v. Jugobundhu, 14 0.122. Venkayya v. 
Lakgmayya, 16 M.98; Shrumurtepa v. Virappa, 24 B. 128, 
relied upon. 

When a suitfor partition has once been launched, 
it is as much the right of the defendant as of the 
plaintiff to ask that his own share may be divided 
off and given to him. Defendants have aright to 
demand partition irrepsective of the plaintiff's 
wishes. 

Miscellaneous appeal against the order of 
the Additional District Judge, Hast Berar, 
dated the 5th February, 1909. 

Mr. J. R. Kanga, for the Appellant. 

R. B. R. N. Mudholkar and Mr. 
Digit, for the Respondents. 

Judgment.—this is an appeal under 
clause (2) of section 588 of the old Code- 
of Civil Procedure from an order adding 
the names of the appellants as defendants 
in a suit for partition of joint family property 
under the Mitakshara. . 

Bhagwant, Moti, Gulab and Amrut were 
sons of one Sonaji. The plaintif is the 
natural-born son of Moti but claims to 
have been adopted by his uncle, Bhagwant. 
The first two defendants are sons of Moti, 
plaintiff's brothers by blood and first 
cousin by adoption. The third and fourth 
defendants are Gulab and his son. Sonaji, 
Bhagwant] and Moti are all dead. The 
appellants are; Amrut and his two sons. 


Y. R. 
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They were not joined as defendants in 
the plaint as 
had separated from the family after taking 
their share. To this the defendant Gulab 
and his son replied by denying the alleged 
separation and praying that as still members 
of the family with themselves and 
sons of Moti, Amrut and his sons should 
be impleaded in the suit and the property 
in their possession brought into the hotchpot 
for purposes of partition. Thereupon Amrut 
and his sons were served with notice to 
show cause why they should not be joined 
in the cause.: They appeared and -resisted 
the prayer for being made parties on the 
ground set forth in the plaint, viz., partition 
after taking their share many years ago 
and continuance in a state of complete 


separation ever since.. Without deciding this © 


disputed question of partition, the Court 
ordered them to be joined as defendants 
as it considered their presence necessary 
to enable all the questions involved ‘in the 


suit to be effectually and completely decided. 


Against this order, the present appeal has 
It may be mentioned’ here 
that the plaintiff's attitude in this connection 
is, what may be described as, one of 
benevolent neutrality. While adhering to 
the plaint, he does not object to the 
joinder of Amrut and his sons as de- 
fendants. i 

The arguments advanced in support 
of the appeal resolve themselves into this 
that it is irregular to make persons parties, 
against whom the plaintiff asks for no 
relief and who are not likely to be affected 
by the result of the suit. 

Section 82 of the old Code, which ‘cor- 
responds with sub-rule 
Order I of the present ‘Code, is taken from 
Rule II Order 16 of the rules of the 
English Supreme Court, 1883. Referring 
to the English practice, Lord Esher, M. 
R., made the following remarks in Byrne 
v. Brown (1) :—“ It seems to me to be the 
fundamental principle and one of the chief 
objects of the Judicature Acts, ` that 
wherever a Court can see in the transaction 


‘brought before it that ‘the rights of some 


of the parties may or probably will be 
affected, so that under the former system 
of the law there might have been several 


actions brought in respect of the same 
(1) (1889) 58 L. J. Q. B. 410 at'p. 411. ` 


it was alleged that- they - 


2 of Rule 10 of- 


ri 
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transaction, the.Court shall have power to 
bring all the parties before it and determine 
all their rights by one trial. The evidenca 
on the issues raised by new parties being 
brought in need not be exactly the same: Tt 
will be enough if the main part of the evidence 
or of the enquiry will be the same, and the 
Court has power to bring all the parties before 
it, and to determine the matter in one action.’ 
In a later case, Mantgomery v. Foy (2), the 
same learned Judge observed as follows 
with respect to Rule 11 of Order XVI:—‘I 
can find “no case which decides that we 
may not construe the rule so as to effectu- 
ate what was one of the great objects of 
the Jndicature Acts—namely, to bring all 
parties to disputes relating to one subject- 
matter: before the QCourt at the same, so 
that the disputes may be all determined 
without the- delay, inconvenience, and ex- 
-paise of separate actions,” i 

Keeping the above principles in view 
the . Courts -ought to construe the words 
of section -32:as largely as they can, in 
order to carry out in ‘an effective manner 
the’ object with which it was incorporated 
in our Codo. It is clear from the facts 
stated at the, beginning of this order that 
ithe: partition asked for cannot be effectually 
and completely made unless. the appellants 
are brought on the record. 

Apart from the above general con- 
siderations, there are some special features 
in a.suit for partition, which make it 
obligatory that: all persons interested in 
it aud likely to be affected by it should 
‘appear in the case either as plaintiffs or 
defendants. The right which a member 
ofa Mitakshara co-parcenary .acquires- by 
‘birth is not.a right to a certain share in 
each particular item constituting the family 
estata but a joint right with “the other 
members to, the ownership and enjoyment 
of the whole, with an incidental. right to 
obtain ~partition and thereby to have his 
sHare’ ascertained and rendered personal and 
capable: of independent existence, (so to 
speak). Partition. ig defined,in placitum 4 
section 1,of ‘Chapter I of the Mitakshara 
as the .:adjustment. of ` diverse rights 
regarding -the whole, by distributing them 
on particular -portiona. of the aggregate. 
Partition, which thus results in the con- 

°-(2)*(1898) 65 L. J. Q. B. 18'ab p. 20; (1895) 2 Q- 
B. 821; 73 L. T. 19848 W. R. 691. 
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version of an indefinite joint right in the 
whole into a specific separate right in 
part, must cover the entire family estate 
and to be operative must give to all the 
members, male and female their respective 
rights, to the former, share and to the 
latter, provision for maintenance and 
marriage, which may take the shape of 
shares. (See Mitakshara, Chapter I, section 
VII, placita, 1, 2, 5,6, 1011, 12 and 14.) 
Partition here spoken of is a partition of 
the whole estate and of all the members, ` 
resulting in the entire disruption of the 
co-parcenary. Section II, which treats of 
partition during the father’s life-time and 
section III which treats of partition after 
the father’s death, both alike contemplate a 
complete partition. A partial partition, under 
which the family may continue joint in 
respect of some property, or in respect 


-of somé members, is nowhere referred to 


in the Mttakshara. Section VI deals with 
the rights of a son born after the partition 
and section IX with the distribution of 
effects, fraudulently withheld by one co- 
sharer from another, and which are discovered 
after the partition and also effects inadver- 
But both these 
sections like sections II and III pre- 
suppose and otherwise complete partition. Of 
course, any member may sever his conneciton 
with the co-parcenary by going ont of it.- 
He may do so without taking anything 
in return or after taking something in 
return. But such a transaction is ' not 
partition as contemplated by the Mitakshara. 
It is a relinquishment of his rights in the 
co-parcenary by an individoal, member, 
leaving the co-parcenary otherwise intact 
and inviolate. 4 
Our Courts have, however, recognised 
partial partitions. But acareful examination 
of the case law shows that such a partition 
can only be effected by an arrangement 
among the members. See the -remarks of 
Garth, C./J.,; in -Radha Ohurn v. Kripa 


Sindhu (3). In K indasami v. Doraisami Ayyar 


(4), itis pointed 015 that the general rale 
with regard to partial partition is that the 
arrangement must be the concurrent act : 
of all in respect to the property allotted 
to the co-parcener who desires to separate. 
Dealing with a cdse where a question of 


(8) 50. 474 at pp. 476, 477. 
_(4) 2-M, 817 at p. 824, 
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partial partition arose, their Lordships of 
the Privy Oouncil in Balabus v. Rukhmabat 
(5), made the following observations — It 
appears to their Lordships that there- is no 
presumption when one co-parcener separates 
from the ‘others, that the latter remain 
united. In many cases it may be necessary 
in order to ascertain the share of the 
outgoing member, to fix the shares which 
the other cv-parceners are or would be 


entitled to, and in this sense the separation ` 
of one is said to bea virtual separation of © 


all. And their Lordships think that an 
agreement amongst the remaining mem- 
bers of a joint family to remain united 
or to re-unite must be proved like any 
other fact.” The doctrine thut separation 
of one involves the separation of all found 
favour in some old Calcutta cases. In 
Jaudubchunder v. Benodbeharry (6), Wells, 
J., laid down the proposition that where 
one brother out of four separated, it was 
a separation of all; and though the remain- 
ing brothers continued joint, they “were to 
be regarded as having re-united. Justice 
Wells added that he had consulted his 
colleague Jastice Sumbhoonauth Pundit, a 
renowned Hindu lawyer, and he ‘agreed 
with his conclusion. This case was followed 
in Petambur Dutt v. Hurish Ohunder Dutt (7). 
Whatever be the right way of looking at 
partial partitions, this much is clear that 
such a pvrrtition can alone take place 
when all are agreed. It cannot be forced 
on unwilling members by proceedings in 
Court. ~ 

16 follows from the considerations set 
forth above that a suit will not lie for 
partition of a portion of the property of an 
undivided family and that the only remedy 
of a dissatisfied member, who is unable 
to have an amicable settlement out of 
Oourt, is a suit for general partition. -And 
the only property which may. be excepted 
from the suit is such as is not available 
for,immediate partition, for instance, mortgag- 
ed property in the possession of the mortgagee, 
property within the jurisdiction of a foreign 
Court and property which is held in co- 
ownership with strangers, who have no 
interest in the family partition and coald 
not be made parties to the suit. 

sd O° 725 at p. 736; 7 O. W. N. 462; 6 Bom. L. B, 


vO (1897) Hyde 214, (7) 1871) 16 W. E. 200. 
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The above principle has been -applied 
in the following cases :—Pahaladh Singh v. 
Luchmunbuity (8), Kali Kania Surma v. Gouri 
Prosad Surma (9), Sadu v. Ram (10). In this 
case, the Court went so far as to hold that 
a mortgagee or purchaser of any part. of 
the family estate should be joined.” Telang, 
J., quotes in this case a text from Manu 
wherein it is laid down, that “ once: is 
partition of inheritance made” (page 612), 
Chudasama Sursangji v. Partabsang Kherigarji 
(11), Jogendra Nath v. Jugobundhu (12). 
(This is a Dayabhaga owe but there is no 
difference in principle between the two schools _ 
in this matter), ) 


Venkayya v Takahisa (13), hamung 
v. Virappa (14). 


It has been said that where the plaintiff 
himself does not allege a certain person to 
be a member of the co-parcenary and 
deliberately excludes him and the property 
with him from the scope of the suit, “ib 
is not open to a defendant to insist that 
such person should be brought into the 
litigation. But this is misconcerving the 
teuo nature of a partition suit. After 
it is once launched, it is as much. the 
right of the defendant as of the plaintiff 


- to ask that his own share be divided off 


and given to him. ,The exact technical 
position which a party to such an action 
occupies is immaterial as regards the relief 
heis entitled to at the hands of the Court. 
Thus the defendant Gulab and his son have 
aright, independently of anything the plaintiff 
may say or do, to insist that all persons, who, 
according to him, are still members of the 

co-parcenary, be impleadedin the suit, 80° 
that there may bea full, fair and complete | 
partition. They will be greatly prejudiced 
if such persons are kept out of the partition 
and the plaintiff given a share without 
taking the property in- their possession 
into account. The burden which. would 
thus be laid on them, ‘might turn ont 
to be heavier than what it would be. if 
everything were brought into the hotchpot. ` 


It has further been suggested that ‘the 
plaintiff may be left to ran his own 
case in his own way and to bear the con- 


8) 12 W. R. 256. (9) 17 0. 908. . 

10) 16 B. 608. (11) 28 B; 209 at p. 214° 

HB 14 0.122. (18) 16 M. 98, ; 
14) 24 B. 128. NA ne 
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sequences of his own deliberate choice in the 


matter. If, the defendants succeed in 
‘proving that the appellants are still 
members of the joint family with 
the parties, the suit will necessarily 


fail and thus no harm will be done. But 
as I have said, the matter having been 
brought before the Court, the defendants 
havea right to demand a partition irres- 
pective of the wishes of the plaintiff. Apart 
from this, as pointed out by Jenkins, O. J., 
in the case of Ohudusama v. Partapsang 
(11), I have already quoted, it is a general 
rale, a rule upon which section 32 of the 
old Code and Rule 10, Order J, of the 
“.new Code is founded, that all persons 
interested ought .to be made parties, so that 
the Court may be enabled to do complete 
justice by deciding upon and settling the 
rights of all persons interested. The ex- 
pression “all questions involved in the 
` guit,” in the Code would ina partition suit 
include not only the questions arising out of 
the plaint but of the plaint considered along 
with the statement for the defence. - 


For the reasons given above, I am of 
opinion that the appellants have been rightly 
brought on the record. Their appeal is 
disinissed with costs. ~ 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL Rute No. 1226 or 1909. 
November 18, 1909. 

Present :—Sir Lawrence Jenkins, KT., 
Chief Judge and Mr. Justice Woodroffe, 
THAOKUR SINGH AND OTHERH— 
PETITION BBS 
versus 

4 EMPEROR—Pposgcuror. 

Evidence Act (I of 1872), 8. 88—Telegrams—P: o f— 
Presumption. 

Before section 88 of the Evidence Act can be uti- 
lized, there must be legal proof that the message had 
been forwarded from the telegraph office to the porson 
to whom such message purports to have been address- 
ed. Inthe absence of such evidence, the telegram 
cannot be held to-+have been proved. 

Criminal ‘rule against the order of the 
Sessions Judge of Gaya, dismissing the appeal 
by the petitioners against their conviction 
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and sentence by, the ee Magistrate of 
that place. h 

Facts.—Iit would appear that Babu 
Thakur Singh was a malik of 15 annas and 
Babu Janardhan Singh of 1 anna share 
of village Bela which is a Bhaoul+ one. 

These shares were declared in section 145 
proceedings between the parties last year, 
which was now pending in revision in the 
High Court, the crops of 1908 being attach- 
ed, while those of 1909 were lying stored 
up inthe village Kaliban. As the ryots 
were starving they, (including Syed Ali. 
the wounded man, and Thakur Singh who is 
also avryot of that village) applied on the 
22nd April last to the Deputy Collector of 
Gaya for a division of the crops. Babu 
Janardhan Singh opposed saying that Syed 
Ali and others were not villagera of Bela. 
Thereupon all including Syed Ali appealed 
to the Collector, who onthe 2nd June last 
gave the tenants leave to remove their share 
of the crops. Thakur Singh and others did 
soon the 4th June,’ bub Janardhan’s men 
opposed the act and caused injuries to 
Syed Ali, which on examination by the Civil 
Surgeon four days’ after the occurrence, 
might have been, in his opinion, one day old. 
Syed Ali's son, Shamat, who filed the peti- 
tion of complaint before the Magistrate on 
the 5th June, said nothing therein about 
any one being wounded. But the pro- 
secution filed a telegram dated the 4th 
June, 1 P. x., alleged to have been sent 
by this very Shamat to the Collector, 
stating that “four men were about dead.” 
That copy was not proved to have been 
received by the Collector, nor was the origi- 
nal message put in and proved, nor shown 
to have been destroyed. As neither the 
police report nor the first information filed 
by Shamat at 8 P.a., onthe Sth June Inst 
contained any reference to any charge under 
section 325, Indian Penal Code, for causing 
grievous hurt, the learned Sessions Judge who 
heard the appeal, was of opinion that but 
for this telegram the rest of the facts rv- 
garding the offencs were very suspicious but 
that under section 83 of the Hvidence Act 
@ presumption arose, that the message was 
cosrect. 

Mr. Garth, Counsel and Mr. G. Sarkar, for 
the Petitioners. 
“Mr. P. L. Roy, Counsel and Babu Ganesh 
Dutt Sinyh, for the Prosecutor, 
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Judgment,—a role has been issaed 


in this case calling upon the District Magis- 
trate, Gaya, to show cause why the con- 
viction and sentence passed upon the peti- 


tioners should not be seb aside on certain - 


grounds mentioned in the petition. - The 
ground which appears to us to be the only 
one on which at present the petitioners can 
succeed is the fourth which is in these 
terms:— That the telegram on which the 
learned Sessions Judge has relied is not 
admissible in evidence and the Sessions 
Judge has erred in using it in evidence 
against the petitioners.” The way in which 
the telegram was usedis this. The first in- 
formation did not contain enumeration of 
factson which the prosecution now rely, and 
this led the learned Judge of the appellate 
Court to say, “I should have been disposed 
to regard. this omission as highly suspicious, 
| wera it not~that a telegram had been sent 
‘by this very Shamat from the village at 
1-35 Pp. M., on the day before informing the 
Collector of Gaya that the crops had been 
Plundered and that four men were about 
dead.” But there isno direct proof of this 
telegram which entitled the Court to admit 
itin evidence. The learned Judge. however, 
sought to escape from this by relying on 
section 88 of the Hvidence Act. But before 
that section can be utilized, there must be 
proof that means legal proof, that the mes- 
sage had been forwarded from the telegraph 
-office to the person to whom such message 
purports to have been addressed. Ad- 
mitiedly there is no such proof, and ad- 
to be proved by virtue of anything contained 
in section 88. Having regard to the indica- 
tion of opinion by the learned Judge to which 
I have drawn attention, the only course that 
wo Gan pursue is to sat aside his order and 

“gend back the case for re-determination by 
the-- appellate Court, leaving out of con- 
sideration the telegram which has not baen_ 
proved. 

We have beenasked to give soma direction 
as to tha admission of evidenca for the pur- 
pose of further proof but that we must decline 
to do at this stage. 

The acoused will remainon the same bail 
ag before. ' 
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BOMBAY HIGH COURT. 
AppgaL No. 50 of 1908 agarnst O. O. J. 
March 4, 1909. f 
Present :—Sir Basil Scott, Chief Justice and 
„Mr. Justice Batchelor 
HARGOVAN RAMJI—Piamror— 
APPELLANT 


_ Versus 
MULJ1 HARJIVAN—Derenpant— 
RESPONDENT. - 


Oiv Procedure Code (Act XIV of 1882), s. 18, Exp. 
H— Res judicata—Suit by manager of trust property to 
eject another person claiming Lo be manager—Title not 
set out in first 3ut—Second suit barred, 

In the year 1902 tho plaintiff filed a suit against 
certain persons whom he alleged to be in possession 
of a room used as a temple in a house which was hia 
property. In the plaint he did not set out ‘his title 
to the property, nor was any question raised, in the 
course of the trial, as to whether the whole property 
was not the subject of a religious trast. He suo- 
ceeded in the first Oourt in getting a deoree for eject- 
ment with respect to the room used as a temple. 
But in the Court of Appeal it was held that the houso 
was impressed with a religious trust and his only 
possible claim must be based upon his right .as 
manager. He-was then offered an opportunity of 
altering his case, so as to base it upon his right as 
manager under the will of the person who estab- 
lished the trust. That offer, however, was refused 
and the suit of the plaintiff was dismissed. Sabse- 
quently he filed this second suit alleging the will of 
the persoa who established the trust and relying upon 
a passage in thet will to show that he was entitled 
as manager to eject the defendant as manager 
from the room used as a temple and to getan ac- 
o unt from the defendant of the profits and emolu- 


ments he had received as manager. 


Held, that the second suit was barred by the rule 
of res judicata, as m both cases the plaintiff sought 
to assert his right to be a manager against another 
person who claimed the right to managn, thatis, in 
both the suits he asserted a purely personal right 
in his own personal interest, and that was a right 
which might and ought to have been pat forward 
in the previous suit. 

Appeal from Russell, J?s Original Civil 
Judgment in suit No. 764 of 1907. 

Mr. Ohitre, with Mr. B. J. Desai, for the 
Appellant. 

Mr. Inverarity 
Respondent. 

Judgment.—tThe question in this 
case is whether the plaintiff is entitled to 
maintain this sait, having regard to the 
proceedings in a previous suite instituted by 
him in the year 1902 In that year, he filed 
suit No. 254 against certain -persons whom 
he alleged to be in possession of & room used 
as atemplein a house which was his property. 
In the plaint he did not set out his title tọ 


and Mr. Raikes, for the 
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the property and asappeared'in the course 
of the trial he had avoided stating circum- 
stances which rasied a question as to whether 
the whole property was not the subject of a 


religions trust. He succeeded in the first Court — 


in getting a decree for ejectment against the 
defendants with respect to the room used 
asa temple. In the Court of Appeal it was 
held that the house was impressed with a 
religious- trust and his only possible claim 
must be based upon his right as manager. He 
was then offered an opportunity of altering 


his case so as to base it upon his right as- 


manager under the will of the person who 
established the trust. That offer was, however, 
refused and the suit of the plaintiff was 
dismissed. He has’ now filed this suit 
alleging, what he ought to have alleged 
in the first suit, the will of Champa who 
established ` the -trust and relying upon 
w-passage in that will to show that he is 
entitled as manager to eject the defendant 
as manager from the room used as a temple 
and to get an account from the defendant of 
the profits and emoluments which he has 
received as manager. i 

Now whether he can maintain this suit in 
the face of the provisions of section 13 of the 
Civil Procedure Code of 1882 depends upon 
the question whether he is now suing in a 
capacity in which he is a: stranger to the 
capacity in which he sued,in the former suit. 
Tf he is not so suing, then the claim which he, 
is' now putting forward is a claim which 
might and ought to have been put forward 
in the previous suit. If he is so suing, then 
it is a claim which has no proper connection 
with the previous suit. That, I think, is the 
conclusion to be drawn from the two most 
recent Bombay cases which have been relied 
upon in argument, namely, Guddappa v. 
Tirkavpa (1) and Babajirao Gambir Singh 
v. Inemandas Raghunathdas (2). It has 
been argued by Mr. Chitre, in his 
excellent argument, that in this case the 
plaintiff really sues on behalf of the temple 
and, therefore, on the authority of the case 
which I last referred to, he must be taken 
suing as a stranger to the interest in which he 
sued in the first suit. It is, however, pointed 
out by Sir Lawrence Jenkins in that case 
that in connection with the property of a 
Math there are two distinct classes of suits; 


(1) 25 B. 189 ; 2 Bom. L. R. 872, 
(2) 5 Bom. L, R. 932. 
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those in which the manager seeks to en- 
force bis private and personal rights, and 
those in which he seeks to vindicate the rights 
of the Math. : 
Now this case is, I think, clearly a case in 
which the manager seeks to assert his right. 
to be a manager against another person who 
claims the right to manage. Ho is not seeking 
to vindicate the rights of the Math against 
a stranger to the temple who is improperly 
using the property of the endowment. He 
is, therefore, asserting a purely personal 
right in his own personal interest and 
it is aright which, in my opinion, might 
and ought to have been put forward in the 
previous suit. As remarked by Mr. Justice 
West in Girdhar Manordas v. Dayabhat 
Kalabhat (3), the cases show that all the 
grounds relied on’ by the. plaintiff and so 
connected together as to be properly the 
subject of a single investigation ought to be 
brought forward together. Both in this case 
and in the previous case, the investigation 
would be concerned with the terms of 
Champa’s will and the inscription on the 


' property which she ‘dedicated to religious 


purposes. The whole matter might have 
been decided in one single investigation and, 
therefore, we are of opinion that Mr. Justice 
Russell was right in holding that this suit 
is not maintainable. 

We, therefore, 
costs. 


dismiss the appeal. with, 


Appeal dismissed. 
(8) 8 B. 174 at p. 180. i 





(s. o. 11 Bom. L B 1083.) 
BOMBAY HIGH COURT. 
SECOND Orvin Appetit No. 286 or 1908. 

July 26, 1909. - 
Present :—Sir Basil Scott, Chief Justice 
and Mr. Justice Batchelor. 
FATMA BOO—Derenpant—APPHLLANT 
versus ` 


GHISAN BOO—PLAINTIFF—RESPONDENT. . 
Limitation Act (XV of 1877), Sch. TI, art. 127— 
Applicabilsty of the article to Muhammadans, = 
Article 127 of the Limitation Act can apply to Mu- 
hanfmadans. Therefore, a suit by the daughter of a' 
deceased Muhammadan to recover by partition the 
possession of her share in his property is ‘governed 
by that article. 4 nae 
Appeal from the decision of N. R. Majmun- 
dar, Esquire, lst Class Subordinate Judge, 
Ahmedabad, in Appeal No. 86 of 1906. 


Vol. 1V? 
DAGDU SAKHARAM V. TOTARAM NARAYAN. 


Mr. T. R. Desat, for the Appellant. 

Mr. M. N. Mehta, for the Respondent. 

Judgment.—the question in this 
case is whether the Article 127 of the Limit- 
ation Act can apply to a-suit by the daughter 
of a deceased Mahomedan to recover her share 
in his property. Ib was decided under the 
Act of 1877 by an Appellate Bench, of this 
Court-in 1885, Syed Gulam Hussein v. Bibi 
Anvarnisa (1), that it can so apply, and-that 
decision, so far as we are aware, has been fol- 
lowed in ‘Bombay ` for the last twenty-three 
years. It is a decision which is binding upon 
us;and we, therefore, hold that the suit falls 
within article 127. Upon this point, therefore, 
the judgment of the lower appellate Court is 
confirmed. 

* *-  * * * + > 

Appeal dismissod. 
(1)-P. J. (1885) p. 170. ' 





~- (s. c. 11 Bom. L. B. 1074.) ` 
BOMBAY HIGH COURT. 
Cvt. AppzaL No. 8.0R 1909. 
July 5, 1909. ° 
Present :—Mr. Justice Batchelor and | 
Mr. Justice Beaman. - 
` DAGDU SAKHARAM—PlINTem— A 
` Å PPBLLANT nef 
a BN versus i 
TOTARAM NARAYAN AND OTHERS— 
< DEFENDANTS— RESPONDENTS. 

Court Fees Act (VIL of 1870), 8. 7, iv (0), and 8. 7 v— 
Suit for partition and separate possession of joint Jamily 
property—Jurisdictional value.. 

Avsait to obtain by partition a share of joint family 
property, consisting of lands, houses and movables, 
the valuo of which can be stated in terms of money,’ 
is a suit for She possession of property and such a suit 
cannot be brought within the meaning -of section 7, 
tv (b) of the Court Fees Act, which is intended merely 
for suits to enforce an abstract right “to share in 
any joint property:” That clause refers to a suit to 
enforce the right to ‘share’ in any property, not the 
right to ‘a share’ in proporty. Therefore, a sut 
for separate possession-by partition, falleunder sootion 
7,4, and its market- value determines the jurisdictional’ 
value. 

Appeal from the order of N. R. Majumdar, 
Hsquire, Ist class Subordinate Judge, Dhulia.- 

Mr. G. K.-Dandekar, for the Appellant.. 

as A. G. Desai 

Respondents., 


x 


(amicus ouriee), .for the 


acts.—The plaintiff sued for. partition. 


of joint ‘property, consisting of lands, houses 
and ‘movables. The defendants contended, 
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that the suit foll E TEE 7, Iv. G) -of- 
the Court Fees Act and’should be valued ac- 
cordingly for jurisdiction purposes.: The plain- 
tiff maintained that the suit fell under section 
7, V, and, therefore, thé market-value of his 
share should be-taken as jurisdictional. value. 
The Second Class Subordinate Judge held the- 
suit to fall under sedtion 7, V and, return- 
ed it for presentation to the Ist Class Sub- 
ordinate Judge. But the latter officer held it 
to fall under section.7, IM, (b) and returned. 
it for being presented to the Second Class-Sub- 
ordinate Judge. The Plaintiff ae to thé 
High Court. - 
Ju idgment.. - 

Batchelor, „J.—Woe are obliged “to Mr. X G. 
Desai for his „assistance in this appeal. Ib 
arises out of a suit which is described by the 
learned Subordinate Judge as a suit for 
the. partition and separate possession of joinb 
family property, consisting of Jands,; sponse 
and movable. f 

The, question before us is as to the Cais 

which is.properly vested-with jurisdiction: ta 
try this suit. That dependa“ upon the value 
of -the subject-matter of the -suit; The 
market-value ‘of the ‘share claizned,tiby ‘the 
plaintiff has been ascertained: to be Rs. 5,600- 
and that sum is not now objected to on Dahal 
of the defendants. 
- The First Class Subordinate Judge- has Tes 
turned the plajnt for presentation to.thé -2nd 
Class Subordinate Judge, being of :opinior 
that the suit falls within the . jurisdiction 
of this latter official Mr. Dandekar: on bé- 
half of the appellant urges that-that is. wrong; 
and that the suit properly-belongs to-the juris: 
diction : of the Jst Class , Subordindter suaka 
himself. ; 

The question really turns upon “he Benton 
of the Court Fees Act whioh governs this par- 
ticular class of suita. . The lower Court:assign- 
ed it to sub-clause (b) of paragraph (IM) of 
section 7, which refers to “a anit to enforce 
the right to share in any property on. the 
ground that it is joint family property.” Unon 
the best. consideration that I can give to the 
point, it appears to- me; that the suit is not 
properly referable to this clause.- Paragraph 
(TV) comprises six different classes of-, suits, . 
and omitting the momentarily ambiguous clasa 
under clause (b),-it is to be observed that’ alk 
the suits in the paragraph are claims-for a re- 
‘lief which is not properly assessable in money, 
Prima facie, therefore, no suit to obtain pos. 
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session of land, which has an easily ascertained 
market-value, can logically be brought under 
paragraph (IV); in fact, so to treat a suit re- 
ferring to land would, it seems to me, throw 
the whole paragraph into confusion. Next, 
clause (b), it should be observed, refers to 2 
suit to enforce the right to ‘share’ in any pro- 
perty, not the right to ‘ashare’ in property. The 
words themselves, therefore, suggest that the 
suit is for the enforcement of what one may 
call an abstract claim or right, and that would 
bring the clause (b) into proper logical neigh- 
bourhood with the other clauses of the para- 
graph. I am of opinion, therefore, that this 
suit more properly falls under paragraph (V) 
of section 7, as being a suit for the possession 
of land. This view receives some support 
from the provisions of the Suits Valuation 
Ast, bacvas9 if the saib is referred to p.wa- 
graph 4 (b), it will apparently be governed by 
section 8 of that Act, and will there again be 
bracketed with other suits of a totally different 
character, suits from which it appears to have 
been the object of the Legislature to discrimi- 
nate a suit for the possession of land. Mr. 
Desai has called our attention to the decision 
of this Bench in Motibat v. Haridas (1), but I 
think that that case can be distinguished 
from the suit before us, for there, as I read the 
report, it was admitted that the value of the 
subject-matter of the plaintiff's suit was 
Rs. 250 and the only point really in dispute 
was whether that value or the total value of 
the entire property to be divided should form 
the testfor the purposes of jurisdiction. If 
that is so, then the observations of Mr. Justice 
Parsons, which seem to be in conflict with the 
opinion which I have above expressed, were 
not necessary for the decision. For the reasons 
stated I am of opinion that the decree of the 
Court below must be set aside and the suit re- 
manded for trial to the 1st Class Subordinate 
Judge. 

-Costs costs in the cause. -- 

Beaman, J.—I am of the same opinion. A 
suit to obtain by means of partition a slice of 
land, the approximate value of which can easi- 
ly be stated in terms of money, appears to me 
to be plainly a suit for the possession of land, 
Such asuit cannot, in my opinion, be brought 
within the meaning of section 7; IV, (b) of 
the Court Fees Act (VII of 1870), which 
appears as clearly to be intended merely for 
suits to enforce what my learned brother has 

(1) 22 B. 816. $ ' 
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properly called an abstract right “to share in 
any joint property.” That being the case 
and the suit being a suit for possession of land, 
most of the difficulties which would otherwise 
have beset our decision disappear. And I 
have no reason to doubt, notwithstanding some 
apparent conflict in what was decsribed as 
obiter dicta in at least one previous case, that 
ones this point has been raised and all that 
has been implied in it definitely stated, the 
decision which we havé come to is the right 
decision and correctly interprets the statute. 
Order reversed. Oase remanded. 


(s. c 11 Bom. L. R. 1037.) 
BOMBAY HIGH COURT. 
Secoxo Crvit ArrraL No. 141 or 1903. 
July 23, 1909. 

Present :—Sir Basil Scott, Chief Justice, and 
Mr. Justice Batchelor. 
GANAPATI AMBADAS—PuatntIFF— 

APPELLANT i 
DETsUus 
RAGHUNATH ANANT—Dersnpant— 
RESPONDENT. 

Adverse powession—No direct evidence of evcluswe 
posseaxwon— Possession goes with title,” presumption 
of— Possession of rightful owner. 

Where there was no direct evidence of exolusive 
possession and it was found that the person claiming 
adverse possession of the vacant piece of land in dis- 
pute had made no permanent use of it inconsistent 
with its being the property of the rightful owner: ~ 
- Held, that a case was made ont for the application 
of the presumption that possession goes with title and 
that there was no proof of adverse possession 

The question whether: possession is adverse or1 ot 
is sometimes one of simple fact, but it may be a ques- 
tion of law or a mixed question. 

Appeal from the decision of B. O. Kennedy, 
Esquire, District Judg, Nasik, in Appeal 
No. 125 of 1907. 


Mr. D. R. Patvardhan, for the Appellant. — 
Mr. R. R. Desai, for the Respondent. 

. Interlocutory Judgment. The main question 
in the appeal to the District Court was, as is 
stated by the District Judge, whether the 
defendant has been in ‘possession, and, if -so, 


how long, and whether adversely, of the land 


claimed by the plaintiff in this suit. 

The question whether possession is adverse 
or not is sometimes one of simple fact, but it 
may be a question of law or a mixed question: 
see Lachmeshwar Sing v. Manowar Hossein (1). 
(1) 19 C. 258at p. 2625 19T. A. 48. 
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In deciding the question the District Judge 
- appearato have based his conclusion upon 
two circumstances. First, he says that in 
1880 there was a starting point of adverse 
possession, because the defendant's father pull- 
ed down the plaintiff's house and expelled 
him; and, secondly, he says, that at the time 
of his view of the site, towards the end of 
1907, the land in dispute was enclosed so as 
to form part and parcel of the defendant's 
premises and is actually part of the plinth of 
his house. 

Té does not appear ta us that those two 
circumstances standing by themselves can 
in this case afford a safe basis for the conclu- 
sion that the defendant has been in adverse 
possession, for, ag is stated in the judgment 
of the first Court, the defendant’s father was 
punished for pulling down the plaintiff’s 
honse in 1880. The judgment of the Magis- 
trate, filed as Ex.—55, shows that th accused 
Anant admitted in that case that the house 
belonged to the minor, that he had pulled it 
down and he said that he would get it built 
- again. In face of this admission, which we 
take as an admission that Anant would not 
wrongfully claim the land from the plaintiff 
but would restore it to his possession with 
a new house upon it, we are unable to agree 
with the District Jadge that there is a good 
starting point for a claim of adverse posses- 
sion, and in the absence of any finding of fact 
by the District Judge as to positive acts of 
exclusive possession by the defendant for the 
statutory period prior to suit, we are unable 
to accept the opinion expressed by him that 
the plaintiff has been ont of possession 
and that defendant in possession since 1880. 


We must, therefore, remand the case to the 
District Court for a fresh finding upon the 
issue. 

Whether the defendant has been in posses- 
sion, if so, how long, and whether adverse- 
ly? 

The finding must be returned within two 
months. Parties should not be allowed to 
adduce any fresh evidence. 

Judgment.—in this case the plaintiff 
sues to have it declared that the land describ- 
ed in the plaint belongs to him and to recover 
damages from the defendent for wrongfully 
taking possession of it. He alleged that the 
defendant took possession of it wrongfully 
two months before suit, 
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Tho plaintiff obtained a decree in the first 
Court bat in the lower appellate Court on an 
issue, which raised substantially the question, : 
whether the plaintiff or the defendant had 
been in possession of the land prior to the 
alleged date of dispossession by the defendant, 
the learned Judge found thatthe defendant 
had been in possession. 

We were not satisfied with that finding and, 
therefore, remanded the case again to the. 
lower appellate Court for a fresh finding as to 
possession. On the facts found now as to the 
nature of the property and after perusal of the 
judgment of the Magistrate in a criminal case 
instituted in 1880, which contained certain 
statements made by the- defendant's father, 
we areofopinion that the issue as to posses- 
sion ought to be decided in favour of the plain- 
tiff. The criminal proceedings to which we have 
referred were instituted by the plaintiff's 
mother in consequence of the defendant having 
committed certain wrongful acts upon the 
plaintiff’s property, and pulled down part of 
the plaintiff's house. On the charge of mis- 
chief, the defendant pleaded that he had 
merely entered upon the house of the plaintiff }e-, 


‘cause it had tumbled down and - he had to re- 


pair it. But he admitted that he had no iu- 
terest in the house which belonged to the 
plaintiff who was separate from him. 

Now the house in question stood in a walled 
compound which contained also the house of 
the defendant. It appears that the plaintiff's 
house was not re-built after it had been pulled 
down in 1880 and the District Judge finds as 
follows:— - 

“The house originally belonging to plaintiff 
and defendant's house, originally. formed oné 
self-contained property isolated on all sides 
from other property by boundary walls. These 
boundary walls are not ‘new, though one has 
been-repaired within the last ten years. The 
position of things is such that any person 
owning the only residence in the enolosure 
must make use of the wholelenclosare iticlud- 
ing theproperty claimed by the plaintiff. To this 
extent defendant is in possession. He has made 
no permanent use of it inconsistent with its 
being the plaintiff's or any one else’s land, and 
therefore had it not been for its isolation and 
inclusion in defendant’s property, I should 
have been inclined to holdas is so often the 
case in the country with townlets, that no one 
was in exclusive possession.” 

Upon that finding as to the present state of 


246_ 
BALA KUSHABA V. ABAI AMRITA VAGHMODE. 


facts and having regard tothe statement of 
the defendant’s father to which we have 
already referred, we have to consider whom 
the possession of the vacant land must be 
presumed to have been with, in the 
absence of direct evidence. Now it is held 
in the case that the title’ to this land was in 
the plaintiff and itis held that the defendant 
has made no permanent use of it inconsistent 
with its being the plaintiff’s land. That being 
so a case is made out forthe application of the 
presumption stated by their Lordships of the 
Privy Council in Runjest Ram Panday v. Go- 
burdhan Ram Panday (2) that possession goes 
with title. No contrary presumption adverse 
to the plaintiff can, we think, arise from the 
wrongful acts of the defendant’s father in 1880, 
which were promptly repudiated by him when 
he was charged in the Magistrate’s Court. For, 
as observed by their Lordships of the Privy 
Council in The Trustees, Hzxecutfors and Agency 
Company v. Short (8):— 
--“ If a person enters upon the land of an- 
other and holds possession for a time, and then, 
withont having acquired title under the statute, 
abandons possession, the rightful owner,on the 
abandonment, isin the same position in all 
respects as he was before the intrusion took 
place. There igno one against whom he can 
bring an action. He cannot make an entry 
upon himself. There is no positive enactment, 
nor is there any principle of Jaw which requires 
him to do any act, to issue any notice, or to 
perform any ceremony in order to rehabilitate 
himself. No new departure is necessary. The 

- possession of the intruder, ineffectual for the 
purpose of transferring title, ceases upon its 
abandonment to be effectual for any purpose. 
It does not leave behind it any cloud on the 
title of the rightful owner.” 

Such -use as the defendant is held to have 

made of the vacant ground of the plaintiff 
„since the year 1880 is no evidence of adverse 
possession : see Framj: Oursetji v. Goculdas 
Madhougi (4). | 

We, therefore, reverse the decision of the 
District Judge and restore that of the Sub- 
ordinate Judge. 

Plaintiff to have costs throughout. 

4 Decree reversed. 

(2) 20 W. R. 25 (P.0.). a 

(3) (1888) 18 App.’ Oas. 708; 58 L. J. (P.C) 4; 


59 L. T. 677; 87 W. R. 433; 68 J. P. 132. 
(4) 16 B. 388, 
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(s. c. 11 Bom. L. R. 1098.) 


BOMBAY HIGH COURT. . 
Seconp CIVIL AppgaL No. 43 or 1908. 
July 27, 1909. i 
Present :—Sir Basil Scott, Chief Justice 
and Mr. Justice Batchelor. 
BALA KUSHABA—Derenpant— APPELLANT 
versus _ : 
ABAI AMRITA VAGHMODE—Ptartirr- 
— RESPONDENT. ; 

Evidence Act (I of 1872), 8. 116—Denial of land.. 
lord’s title by texant—Eatoppel—Tenant may show that 
landlord’s' title kas evpired—Kjectment suit ugainat 
wrong-doer—Prior possession of plaintif—Title out af 
plaintif — Limitation Act (XF of 1877), 6. 28—Kaecu- 
tion of decree barred—Right not eatinguished though 
remedy is gone. -- 

Section 116 of the Hvidence Act limits the unassait- 
ability of the. Jandlord’s title to “the continuance of 
the tenanoy,” and during that continnance all that 
the tenant is not permitted to deny is that his Jand- 
lord had a good title “at the beginning of the tenancy.” 
These words leave it open to the tenant to show that 
his landlord’s title has expired. 

It is true that prior possesion, however short, is 
sufficient prima Jacie title in ejectment ‘against a 
wrong-doer, but mere prior possession is not snffi- 
cient where it is shown that the title is out of the 
plaintiff.’ A 

Where the right to property has been established 
by a decree for possession, the barring of the right 
of execution does not, under section 28 of the Limit- 
ation Act or any other provision of the law, extinguish 
the right. The remedy may be gone but the right 
remains. 

Appeal from the decision of R. D. Nagar- 
kar, Esquire, lst Class Subordinate Judge, 
Poona, in Appeal No. 59 of 1907. 

-Mr. V. G. Ajinkya, for the Appellant. 

Mr. P. P. Khare. for the Respondent. 

Judgment. 

Scott, C, J.—For the purpose of this appeal 
the material facts as found in the lower 
appellate Court are as follows :— $ 

Chandu and Amrita were brothers. 

In 1872 Chandu mortgaged inter ulia the 
property in suit to Babaji Teli with pos- 
session, k 

In 1885  Chandu's son Dhondi through: 
his next friend and uncle Amrita brought 
Suit No. 69 of 1885 at Indapur for redemption 
of the mortgage. | 

On the 6th March 1886 a decree was 
passed permitting redemption on payment of 
Rs. 240 within four years. Fas “3 

On the 3lst March 1890 Amrita tendered 
that amount in Court and ‘applied for posses- 
sion from Babaji but the tender was rejected 
as out. of time and the equity of. redemption 
was foreclosed. 4 kab 


—: 
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` At this time Amrita was tenant of the 
land in suit under a rent-note granted by 
Babaji. l 

In 1892 Babaji brought a possessory suit 
for three acres of land forming a small 
portion of the Survey No. 27 which includes 
the land in suit but the suit was dismissed. 

On the 5th April 1897 thedefendant passed 
to Amrita a rent-note for the land in suit 
for a term of seven years. 

In 1900 Amrita having died Babaji brought 
a suit against the plaintiff, Amrita’s widow 
and two tenants, viz., the defendant and 
one Bhau Nemaji, alleging ownership of 


` plot No. 27 and demanding possession. 


' On the 25th July 1901, he obtained a 
décree for possession against all the defen- 
dants in that suit for the survery number 
claimed except the three acres as to which 
he had failed in 1892, 

Up to this time the defendant had paid 
rent to Amrita or his widow, the plaintiff, 
but thenceforward he paid none. 

- About May 1902 Babaji died without 
having executed hia decree for possession 
leaving a daughter, a widow and a brother 
named Rajaram. i 

-On the 26th July 1904, being the day 
after the expiry of three years from the 
passing of the decree, the defendant purported 
to purchase from Rajaram the property in 
snit. This has been found to be a collusive 
and fraudulent transaction. 

About the same time the plaintiff sned 
the defendant for possession in the Court of 
the Mamlatdar. 

The defendant put in a defence in Septem- 
ber 1904 that the rent-note became hollow 
from the date he delivered possession to Babaji 
in,execntion of the decree. 

The plaintiff failed to obtain possession 
in that suit; and has now filed this suit to 
obtain possession from the defendant as a 
tenant holding over after his lease has expired. 

The lower Court held that no possession 
was ever obtained by Babaji under his decree 
and that the right to execute it was regarded 


, a3 time-barred with the result that the 


| plaintiff became owner of the land in suit by 


E land under the lease 


the effect of limitation. It also held that 
the defendant has been in possession of the 
from Amrita and 
not as owner or tenant of Rajaram. It reversed 


_., the decree of the first Court and passed a 


“decree for the plaintiff. 
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Before us in Special Appeal the points 
upon which the argument has chiefly turned 
are whether it was open to defendant to - 
deny the plaintiff’s title and whether if so, 
he had effectively denied it so as to establish 
that he was not in possessionby the plaintiff’s 
permission. The law of estoppel between 
landlord and tengnt is declared by section 
116 of the Indian ‘Hvidence Act.’ By that 
section a tenant is only precluded during 
the continuance of the tenancy from denying 
that the landlord had at the beginning of the 
tenuncy a title to the property the subject 
of the tenancy. As the term of the lease. 
between the plaintiff and the -defendant 
expired on the 5th of April 1904, while the 
‘plaintiff’s suit was not filed till 1906, the 
defendant is not estopped from disputing the 
plaintiff's title in this suit nor would he be 
estopped during the term from- contending 
that the plaintiff's title had expired on the 
passing of the decree in 1901, awarding 
possession to Babaji against her and her te- 
nants. Itis found by the lower Court that 
the defendant paid rent for four years only 
namely till 5th April 1901. His failure to 
pay rent thereafter would be the natural 
consequence of the decree in favour of 
Babaji which effectively put an end tothe 
tenancy of Amrita or his widow and we find 
that in September 1904 the defendant resisted 
possession by plaintiff on the ground that 
his lease from Amrita had become void and 
that he had surrendered possession tq Babaji. 
This latter statement may have been false 
but the assertion amounts to a denial of 
plaintiff's title. It cannot be said that at 
any subsequent date the facts, held proved, 
show that defendant admitted the plaintiff's 
ia has, however, been argued that the 
plaintiff was constructively in’ possession 
through the defendant during the earlier 
years of the lease and, therefore, that possession 
can be relied on to sustain this suit. It is 
said that prior possession, however short, is 
sufficient prima facie title in ejectment 
against a wrong-doer. This is true, but mere 
possession is not sufficient where it is shown 
that the title is out of the plaintiff. See Doe 
dem. Oarter v. Barnard (1). In the present 
case the decree in 1901 established that the 
‘title was in Babaji and not in the plaintiff. 

It is, however, contended that as the 


(1) (1849) 18 Q. B. 945, > 


248 


> : 
BALA KUSHABA V. ABAI AMRITA VAGHMODE. 


execution of that decree is barred by the 
law of limitation the Court cannot recognise 
any title in Babaji or his heirs. This conten- 
tion appears to be based not upon any express 
rule of law but upon the analogy of section 
28 of the Limitation Act which provides for 
the extinguishment of the right to property 
when the period limited for instituting a4 
suit for possession has determined: Where, 
however, the right to property has been 
established by a decree for possession the 
barring of the right. of execution does not, 
under the section or any other provision 
of the law that I am aware of, extinguish the 
right. The remedy may be gone but the 
right remains. The plaintiff's title was 
originally based upon the rent-note passed 
by Babaji to Amrita. During its continuance 
possession was never adverse to Babaji. I 
_ fail to see that plaintiff had any title capable 
of being revived. 

For these reasons I hold that the defendant 
is not estopped from disputing the plaintiff's 
title and that he has disputed it successfully. 
We reverse the decree. of the lower appel- 
late Court and restore that of the first Court 
with costs throughout on the plaintiff. 

Batchelor, J—This was a suit forthe re- 
covery of land on the footing that the defend- 
ant wasatenant holding over after the 
expiration of his lease. The plaintiff is the 
widow of one Amrita, who had a brother 
named Chandu. Chandu’s son was Dhondi, 
_ The essential facts on which this appeal 
falls to be decided are these. In 1872 Chandu 
mortgaged the property in suit to one 
Babaji with possession. In 1886 Dhondi 
obtained a decree for redemption, but as the 
payment ordered was not made within the 
time allowed, the right of redemption was 
foreclosed, and Amrita became a tenant of 
Babaji’s in respect of the land. In 1892 
Babaji brought a possessory suit to recover 

- three acres of the survey number in question, 
but this suit was dismissed. On 5th April 
1897 the lease now in suit was ‘executed by 
the defendant to Amrita for a term of seven 
years. In 1900 Suit No. 161 was instituted 
by Babaji against the present plaintiff, the 
present defendant and another for the 
recovery of the survey number on the ground 
that he had „been dispossessed by the 


defendant in 1898; in this suit a decree was: 


passed on 25th. July 1901 awarding pos- 
session to Babaji of the whole survey number 
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minus the three acres in respect of which 
he had failed in his possessory suit. In 
1902 Babaji died leaving a brother Rajaram, 
from whom on 26th July 1904 the defendant 
purported to purchase the land in-suit. The 
date of this alleged sale, which is found to 
have been collusive and fraudulent, is one 
day after the execution of Babaji’s decree of 
July 1901 had become barred by limitation. 
_ The Court of first instance dismissed 
the plaintiff's suit, but the lower appellate 
Court has reversed that decree being - of 
opinion that, as Babaji never obtained posses- 
sion under his decree, ihe plaintiff had made 
out her title to the land under the law of 
limitation. 

The question which has formed the 
principal subject of argument before us sg 
whether in the circumstances of the case there: 
is an estoppel in favour of the plaintiff on 
the ground that the defendant was let in as 
tenant by the plaintiff's husband in 1897. 
The law onthis branch of estoppel is con- 
tained in section 116 of the Evidence Act, 
which in express terms limits the unassail- 
ability of the landlord’s title to “the con- 
tinuance of the tenancy’? and during that 
continnance all that the tenant is not permitted 
to deny is that his landlord had a good title 
“at the beginning of the tenancy.” These 
words leave it open to the tenant to show 
that his landlord’s title has expired and in 
this respect the Evidence Act has followed 
what has long been the law in England: see,for 


‘instance, Delaney v. Fox(2) and Neave v. Mose 


(8). And that. this is the clear meaning of the 
section has been accepted in India : Ammu v. 
Ramakrishna Sastri (4) and Subbaraya v. 
Krishnappa (5). In this case, therefore, there 
can be no estoppel in the plaintiff’s favour 
for her suit was filed about two years after 
the expiration of the term fixed in the 
defendant’s lease. Moreover, the defendant 
is not concerned to deny the plaintiff’s hus- - 
band’s title at the beginning of the tenancy; 
he seeks only to show that that title subse- 
quently expired. He is competent to take 
that defence, and, therefore, theonly question 
is whether he has substantiated it. That 
question is answered by the decree of July 
1901, in which it was decided that the land 


(2) (1857)'2 O. B. N. 8. 768. 
(8) (1828) 1 Bing, 360. 

(4) 2 M. 296. 

(6) 12 M. 422. 
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belonged to Babaji and that he was entitled 
to possession. That decree is still standing 


and the effect of it is to extinguish the plain- - 


tiff's titlefrom July 1901, from which date 
the relation of landlord and tenant ceased 
to exist between the plaintiff and the defen- 
dant. No rent was paid by the'defendant after 
1901, and in his defence to the plaintiff's 
-possessory suit the defendant on 20th Sep- 
tember 1904 formally repudiated the plaintiff's 


title ‘and set up the decree of 1901 and his | 


purchase from Rajaram. It is true that in 
1904 the execution of Babaji’s decree became 
time-barred, but itis not shown how that 
circumstance could operate to revive title in 
the plaintiff, and section 28 of the Limitation 
Act, which alone was cited, has no such effect. 

Then reliance was placed by Mr. Khare on 
the plaintiff’s possession through her tenant 


prior to the decree of 1901. But this is a. 


suit in ejectment, and this prior possession 
cannot now avail the plaintiff. As Sir Lawrence 
Jenkins, C. J. said in Hartkhandu v. Dhondi 
Natha (6), a plaintiff suing in ejectment must, 
in order to succeed, either prove title or “show 
a better right in himself to possession than 
is in the defendant.” Here, as I have shown, 
the plaintiff is unable to prove title owing 
to the decree in the Sait No. 161. That 
decree, therefore, is a complete answer to 
the fact of her earlier possession, which is 
no more than prima facie and rebuttable 
evidence of title. On this point, reference 
may also be made to Doe dem. Oarter v. 
Barnard (1), where the plaintiffs lessor 
had shown a prior possession in herself ex- 
tending to thirteen years. But in giving 
judgment the Court after citing certain 
authorities said:—‘These cases would have 
warranted us in saying that the lessor of 
the plaintiff had established her case if she 
had shown nothing but her possession for 
thirteen years. The ground, however, of so 
saying would not be that possession alone is 
sufficient in ejectment (as it is in trespass) 
to maintain the action; but that such pos- 
session is prima facie evidence of title, and, 
no other interest appearing in proof, evidence 
of seisin in fee.” Here the effect of the 
evidence as to early possession is displaced by 
the decree of 1901, and the suit in ejectment 
is consequently not, maintainable. I agree, 
therefore, that the appeal should be allowed. 
- Decree reversed. 
(6) 8 Bom. L. R. 96. À 
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, BOMBAY HIGH COURT: 
Szconp Crvm, APPBAL No. 248 or 1908. 
July 27, 1909, ee ‘ 
Present :—Sir Basil Scott, Chief Justice and 
; Mr. Justice Batchelor. 
NARSINHA KRISHNAJI AND OTHERS— 
Derenparts Nos. 1 TO 3—APPELLANTS 
VETSUS X 
VAMAN VANKATESH DESHPANDE. 
AND OTHERS— PLAINTIFFS AND DFFRNDANTS : 


Nos. 4 To 5—RESPONDENTS, E 
Vatan property, incid“nts of —Vatandar can altenate 
Jor his ife—Herrs cannot contest. the alienation until 
after the daath of the alisnor or the last surviving 
alienor where more than one—( ivil Procedure Code 
(Act XIV of 1882), 5. 31, (Act T of 1908), 0.1, r. 9— 
Court biaund to determine the rights of parties beforertt 
—Limitation Act (XV of 1877), 3. 283—Right not em- 
tinguished if a person does not bing himself a suit but 
18 made defendant ina suit brought within time, í 
The fact that vatan land is attached to the office, 
deprives it of some of the incidents which would 
attach to it if it were ordinary land in the possession 
of a Hindu family. The result of its attachment’ to 
the office is that the vatandar is entitled to alienate 
the land for the term of his natural life, and his 
children, although not separate from him, have no 
right to object to such alienation until after his death. 
One of the two vatandars, own brothers, effected a _ 
lease of the vatan property. His brother assented to 
the lease and indicated his consent by adding his- sig- 
nature as an attesting witness: Held, that time for a 
suit to contest the alienation, would not run againgt 
the sons of either of the vatandas until the expiry of 
the lives of both of them, that is, time would run from 
the date of the death of the survivor of the‘ two 
valandars.. 5 i 
A Court is bound to deal with the matters in con- 
troversy in a suit so far as regards the rights and in, 
teresta of the parties actually brought before it by 
the institution of the suit. (Section 31 of Civil 
Procedure Code of 1882 and Order 1, rule 9 of Civil 
Procedure Code of 1908) Therefore, the right of 
& person, who did not bring himself a suit within the 
prescribed porlod, cannot be extinguished by the 
operation of seotion 28 of the Limitation Act, if he 
has been made a party (defendant) to a suit insti- - 
tuted by some other person within the period—in 
which his right to the property in suit can be effoc- 
tually determined. 4 
Appeal from the -decision of Mr. V. V. 
Phadke, Esquire, lst Class Subordinate 
Judge, Belgaum, in Appeal No. 119 of 1906: 
Mr. 0. A. Rele, for the Appellants. i 
Mr. S. S. Patkar, for the Respondents. 
Judgment.—The plaintiffs who are 
the sons of one Vankatrao sued the first three 
defendants for possession of certain vatan 
land which they alleged had ‘been leased by 
their father by a lease, dated 1872, which was 
operative only for the period of his life. The 


plaintiffs were, at the date of the suit, joint 


‘ 
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with their cousins’ the sons of Dashrath, 
Venkatrao’s brother, who with Venkatrao 
had been a joint vatandar of the Deshpande 
vatan to which the property in suit was 
“attached. 

The first three defendants contended that 
the lease of 1872 was merely a formal recogni- 
tion of a perpetual tenancy which had been in 
existence prior to the date of the Vatan 
Régulation of 1627 and that, therefore, they 
were entitled to remain in possession as per- 
manent tenants. 

This argument rested on an allegation of 

"fact which was held by the lower. appellate 

Court to bé not proved. This is sufficient 
in Special Appeal to dispose of the argu- 
ment.” 

We will now discuss the points of ‘law 
which have been urged. In the original 
Court the plaintiffs obtained a decree for a 
'Wolety only of the property in suit, on the 
footing that that was all they were entitled 
_to as representing the branch of Venkatrao. 

An appeal was preferred againts that deci- 
gion in which the 4th and 5th defendants, 
‘sons of Dashrath, joined with the plaintiffs 
.in urging’ that the decree should have been 
passed against the firet three defendants for 
the whole of the property insuit. The fourth 
‘ground of appeal was that the lower Court 
should have awarded the half of the lands that 
it refused to restoré to the plaintiffs at least 
to deferidants Nos. 4and.5. This contention 
“was successfulin appeal. The lower appellate 
Court in delivering judgment said :— “The 
lower Court assumes that the claim of defen- 
dants Nos. 4 and 5 is time-barred, and it is 
urged in appeal thatthe claim is barred as 
it was not brought within twelve years of the 
death of the father of defendants Nos. 4 
and 5. This view is erroneous, plaintiffs 
‘and defendants Nos. 4 and 5 were undivid- 
ed until recently and their parents were un- 
divided; that having been so, defendants 
.Nos. 4 and 5 could not, until effecting a 
partition, say that certain lands belong- 
ed to themselves exclusively. The father of 
plaintiffs was the head of the undivided 
family and alienations-‘made by him were to 
be respected till his death or till separation of 
defendants Nos. 4 and 5. The suit was brought 
within time from the death of the father 
(plaintiffs’> and hence it isin time. Defen- 
dants Nos. 4.and 5 have been parties all along, 
go that it isnot a caso of adding parties.” For 
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„in the declaratory Act III of. 1874.” 
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was amended by a direction thatthe defendants 
Nos. 4 and 5 should recover their moiety of 
the property from tke defendants Nos. 1 to 8. 

It has been argued on behalf of the defen- 
dants Nos. 1 to8that this suit is altogether 
barred because time ran against the plain- 
tiffs and the 4th and 5th defendants from the 
date of the lease by Venkatrao to the defen- . 
dants Nos. | to 3. This, however, is not the 
law because the property in suit is vatan pro- 


_perty which was the subject of the Gordon 


Settlement of 1864, and it has been laid down 
by this Court in the case of Appajt Bapuji ` v. 
Keshav Shamrav (1) that ‘‘the Gordon Settle- 
ment of 1864 was not intended by either 
party to those settlements to convert the vatan 
lands into the private property of the vatan- 
dar with the necessary incident of alien- 
ability, but to leave them attached to the 
hereditary offices which, although freed from 
the performance of services, remained i in tact, 
as shown by the definition of ‘hereditary office’ 
The 
fact that valan land is attached to the office, 
deprives it of some of the incidents which 
would attach to it ifit were ordinary land in 
the possession of a Hindu family. Thus it 
results from its attachment to the office 
according to the decisions of this Court 
which are recognised in section 5 of 
the Vatan Actand the vatandar is entitled 
to alienate the land for the term of his 
natural life and his children although not 
separatein interest from him have no right 
to object to such alienation aan after his 
death. 

In the present case the lana was effected 
with the consent of Dashrath indicated by his 
signature as an attesting witness, and time 
would not run against the sons either of 
Venkatrao or of Dashrath until the expiry of 
the lives of those two persons. Therefore, 
time, for the purposes of this suit, will run 
from the date of the death of Venkatrao, the 
survivor of the two vatandars. That took 
place on the 26th of April 1893, and the suit 
was filed within tho period of twelve years, 
time being allowed for the expiry of* the 
summer vacation of the Court which Was in 
progress on the 25th April 1905. i 

Then it is said that at least the 4th and 5th 
defendants are not entitled to any relief i in 
this suit. They have not joined the plaintiffs 

(1) 15 B. 13, 
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in suing for possession of the property. They 


have in fact pat forward a case that the- 


persons entitled to the property are the plain- 
tiffs and not themselves. They were not 
‘entitled-in appeal -to come forward with a 


- ‘différent case and to ask for a moiety of ‘the 


property, that they had notasked for in the 
first instance. 

Now the case for the 4th and 5th defen- 
dants in the first Court was that there had 
been a partition between them and the plain- 
tiffs and that at that partition the plaintiffs 
on the ground of the eldership of their father 
Venkatrao had been awarded the whole of this 
vatan property: 

_ The first Court held that the documents 
relating to this partition not being forthcom- 


ing this allegation of the assignment to the- 


plaintiffs “by way of eldership was not 
substantiated, and accordingly allowed to ‘the 
plaintiffs only a motety of the property. 

We donot think that the Judge of ‘the 
appellate ¿Court was in error in allowing the 
4th and 5th defendants, after the failure of 
proof of their case with regard to partition, to 
fall back upon the necessary alternative that 
there having been no partition they were 


entitled to a moiety i in right of their father 


Dashrath, and the only question which could 


À arise, if that point of procedure were decided 


_in their favour, would be whether their claim 


was barred by the law of limitation. 


We have already held that time only began 
to run from the death of Venkatrao in 1893, 


` and there can be no question that the 4th and 


5th defendants were upon the record of this 
suit as defendants at the date of its institu- 
tion. Is there then anything in the law of 


~ limitation which prevents them from obtain- 


' Act provides that ‘ 


ing relief in respect of their share of the pro- 
perty? Section 28, of the Indian Limitation 
“at tho determination- of 
the period hereby limited to any person for 


~ instituting a suit for possession of any pro- 
| perty, his righi to such property, shall be 


extinguished.” Itis necessary in order to 


_Bive effect to this section to supply certain 


implied conditions; for instance, it would 
be a condition that the section would operate 


"if the person did not bring a suit within the 


„ period presoribed. But would his righ? be 
. extingaishéd if he were a party to a suit 


yt 


"instituted by another within the prescribed . i 


period in which his right to the property 
could be effectually determined? The section 


does not say so, and we do not think.that we 
ought to construe it as implying that this 
would be the case. Here the defendants 
were parties to the suit instituted within 
twelve years in which their rights to 
a share in this vatan property could be 
effectually determined as against the defen- 
dants Nos. 1 to 3, and the Court must 
deal with the matter in controversy so far as 
regards the rights and interests of the parties. 
actually brought before it by the institution 
of the suit, see section 31 of the Civil Procedure 
Code of 1882 and Order I, Rule 9 of the Code 
of 1908. There can be no doubt that if the 
defendants had been plaintiffs in the first 
instance no such argument as we have been 
discussing could have been put forward. But 
it appears from the judgment of the learned 
Judge of the appellate Court that he, for 
the purposes of the suit, treated them as co- 
plaintifis although he did not amend the 
record by placing them among the plaintiffs 
and striking them ont from among the 
defendants. 

It has been held in Calcutta- in the 
case of Nogendrabala Debya v. Tarapada 
Achurjee (2), that a party transferred 
to the side of the Plaintiff from’ the side 
of the defendant is not a new plain- 
tiff to whom the provisions’ of section 22 of 
the Limitation Act apply. In that conclusion 
we concur. We think that we should exercise 
our powers of amendment by putting the 
plaint in the shape in which the learned 
Judge of the lower appellate Court intended 
it to be at the time he delivered his judg- 
ment. 

We direct that the 4th and 5th defendants 
be entered in the plaint and the decree in the 
lower appellate Court as co- -plaintiffs instead 
of defendants, this being consented to by 
their pleader, In other respects we affirm 
the decree of the lower Court and dismiss 


this appeal with costs. 


Decree confirmed. 
(2) 86 O. 1065;18 0. W. N: 186; 5 M. LT. 91 ;8 


O.L. J. 286; 4 Ind. Cas, 869 ngra.) 
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MAHIPAT BHAMLA V. NATHU VITHOBA, 
(s.c. 11 Bom. L. R. 1109.) 
BOMBAY HIGH COURT. 
Civit Rayisron No. 53 of 1909. 
August 5, 1909. 
' Present :—Sir Basil Scott, C. J. 
“MAHIPAT SHAMLA—DEFENDANT— 
PETITIONER - 
Versus 


NATHU VITHOBA—Ptatntirs—Opponent. 
Cyril Procedure Oode (Act XIV of 1882), s. 878 

—Permitsion to withdraw suit when tob? granted. 

‘ A Court should not allow a snit to be withdrawn 

_ after the parties are ready for trial, if such with- 

drawal may operate to the prejudice of the defendant. 


Revision from the order of. A. R. Gupte, 


Esquire, 2nd Class Subordinate Judge, Shirpnr, ~ 


in Suit No. 444 of 1908. 

Mr. K. H. Kelkar, for the Petitioner. 

Mr. P. B. Shingne, for the Opponent. 

Judgment.—tThe plaintiffs filed this 
suit for redemption alleging that the docu- 
tient which had been passed by them in 
favour of the defendant in the form of a sale- 
deed was really a mortgage. 

The defendant disputed this allegation and 
contended that evidence was not admissible 
for the purpose of proving that the sale-deed 
was really a mortgage. 

Issues were raised and the farther hearing 
was fixed for a certain date. After the raising 
of thé issues but before the hearing, the 
plaintiff put inthe following application :— 

This is a suitfor redemption: plaintiff and 
defendant had entered into a mortgage trans- 
action and the defendant has taken from the 
plaintiff a mortgage’ in the form of a sale- 
deed. We have got evidence to show that 
the sale-deed is really a mortgage. The 
defendant has now given a petition contending 
that oral evidence is inadmissible though he 


did not say so in the written-statement. Tho, 


different High Courts have taken different 
views as to whether oral evidence was admis- 
sible or not. Further, section 10-A of the 
Dekkhan Agriculturists’ Relief Act states 
that oral evidence is admissible. The third 
part of the Dekkhan Agriculturists’ Relief 
Act has been applied to this District, but 
section 10-A is not included init. Therefore, 
the point in dispute is whether oral evidence 
is admissible or not. In such a state of things 
if this suit is farther prosecuted, plaintiff is 
likely to suffer loss. Therefore, the plaintiff 


should be petmitted to withdraw this suit” 


and then to bring afresh suit”. | 
The application was in effect a confession 
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that upon the law as it then stood the plain- 
tiffs would not be able to give evidence which 
would entitle them to succeed. ‘ 

Notwithstanding the protest of the defen- 
dant the Subordinate Judge granted per-. 
mission to the plaintiffs to withdraw the suit 
with liberty to file afresh suit hereafter. - 

The defendant feeling aggrieved by that 
order has applied to this Court under section 
115 of the Civil Procedure Code of 1908 for. 
revision, on the ground that the lower Court 
has acted without jurisdiction or with material 
irregularity in the exercise of its jurisdiction. 
Section 378 of the Civil Procedure Code of 
1882, under which the order of the Subor-, 
dinate Judge was passed, provides that “If 
at any time after the institution of the suit, 
the Court is satisfied on the application of 
the plaintiff that the suit must fail by reason or 
some formal defect or that there are sufficient 
grounds for permitting him to withdraw 
from the suit or to abandon part of his claim 
with liberty to bring a fresh, suit for the 
subject-matter of the suit or in respect of the. 
part so abandoned, the Oourt may grant such 
permission on such terms as to costs or 
otherwise as it thinks fit”. 

In the case of Muddun Ram Doss v. Israil 
Ali Chowdhry (1) Mr. Justice Kemp of the 
Bengal High Court held upon the words of 
section 97 of the Civil Procedure Code- of 
1859 which provided that the Court on being 
satisfied that there was sufficient ground for 
permitting the plaintiff to withdraw the suit, 
might grant permission, that. such a per- 
mission should not be granted except in cases 
where the suit had failed by reason of some 
formal defect, following the decision of the 
Judicial Committee in Watson v. The Collector 
of Rajshaye (2). 
` The words of the Code of 1882 are different 
from the words construed in that case by Mr. 
Justice Kemp, for, the Court is authorized 
to permit withdrawal not only where the suit 
must fail by reason of some formal defect buk 
also where there are sufficient grounds for 
permitting the plaintiff to withdraw. 

It ia impossible to lay down any exhaustive 
definition of what are sufficient grounds 
within the ‘meaning of section 373 but I 
think that the Court should not allow a suit 
to be withdrawn after the parties are ready 
a 21 W. R. 291. 

(2 18 MT. 160; 8 B. I. R. (P. 0.) 48 12 W. B. 
(P. 0.) 43. : 
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for trial if sach withdrawal may operate to 
the prejudice of the defendant. The power 
of the Court in India appears to me undér the 
Oivil Procedure Code to be no greater than 
the power of the Court in England under 
Order XXVI, rule 1. With regard to that 
rule Lord Halsbury in delivering the judg- 
ment of the House of Lords in Fox v. The Star 
Newspaper Oompany Ld. (3) said: “ The subs- 
tance (of the new procedure) is that when it 
comes into Oourt, and when the plaintiff 
offers no support to his action, there must .be 
a verdict for the defendant.” That, as I 
have pointed out, is in effect the situation 
here. The plaintiffs by their application 
confess upon the law as it now stands that 
they cannot give any evidence which would 
enable them to obtain a decree yet they have 
obtained permission to withdraw their suit 
in order that they-may wait and seeif the law 
is not altered at some future, date in such a 
way.as to enable them to obtain a decrea 
against the defendant who is now ready for 
trial and prepared to resist the claim and 
certain of success on the law now in force. 


‘ It seems to me that in the circumstances 
ofthis case the Subordinate Judge acted with 
material irregularity in passing the order 
which he did, and I, therefore, setit aside with 
costs. . 
i Order set aside 

(8) (1900) A C. 19; 69 L. J. Q B 117;48 W. R. 
321 ; 81 L. T. 562; 16 T. L. R. 97. 
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z BOMBAY HIGH COURT. 
Ssoonp Orvie Appast No. 841 or 1908. 
July 16, 1909. 

Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
HARIHAR KANT BHATTA—Anctior- 
PUROHASER— APPELLANT 
versus 
RAMA PANDU SHETTI—Joupamunr- 
DEBTOR— RESPONDENT. 

Civil Procedure Oode (Act XIV of 1882), es. 244, 
810-A, 811—IFhen an order under s. 810-A + appeal- 
able—Application mide under a wrong section -Grounds 
must be loihed to to determinas the right section—Appli- 
cation to set aside sala on- the ground of fraud falls 
under s. 244 —Every application to setaarte sale does 
not necessarily fall under s8. 311. 

An order under section 810-A of the Civil Precedure 
Code is appealable when the oase-falls under seo- 
tion 244 (c) of the Code. 
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An application, ‘purporting to have been made un- 
der a certain section of -the -Civil Procedure Code, 
should not be taken to fall under that section merely 
because the applicant has mentioned that particular 
section in the application. The substance of the 
grounds set out in‘the application must be ‘looked 
to to determine the section under which it properly falls, 

Therefore, an application by a judgment-debtor, 
to set aside an execution sale on the ground 
of fraud, though ostensibly made-as ‘one under sec- 
tion 811, Civil Procedure Code, must be regarded as 
an application-under section 244 of the Code. | 

Every application to set aside a sale, whatever its 
nature and whatever the grounds upon which it 
proceeds—does not necessarily fall under section 
811 of the Oode of Civil Procedure.- - 


Appeal from the decision of P. J. Taleyar- 
kban, ‘Esquire, District Judge, Kanara, in| 
Appeal No. 95 of-1908. : a 

Mr. Nilkant Atmaram, for the Appellant, 
`- Mr. K. H. Kelkar, for the Respondent. 

Judgment.:. 

Chandavarkar, J. Two points of law have 
been urged in support of this second appeal. 
The facts stated shortly - are. these:-—T' hé 
property had been sold by the Court on tthe 
17th January 1908 in execution ofa decree 
against the respondent. On the 8th of Feb- 
ruary 1908 he applied to the Court to set aside 
thesale. That application was made u pon the - 
ground that the people of the village where 
he resided and where the property was situate, 
had go conspired as to bring about the sale 
for under-value. The application (Exhibit 16) 
was'rejected. On the 15th February :1908 
the respondent applied to the: Court under 
section 310-A and deposited ‘the amount as 
required by that section. The appellant ob- 
jected upon the ground that the application 
could not be entertained, because the judg- 
ment-debtor (respondent) having made an 
application under section-311 was debarred 
by the provisions of section 310-A from claim- 
ing any relief under the latter section. | - 

The Sabordinate Judge allowed the objeo- 
tion and rejected the respondent’s application 
under section 310-A. The District Court, on 
appeal by the respondent, has reversed the 
order of the Subordinate Judge. Tt was ar- 
gued before the District Judge that no appeal 
lay against the order of the Subordinate J ndge. 
The District Judge relying upon the decision | 
of this Courtin Pita Mati v. Ohuntall Barak- 
chand (1) held an appeal Jay. ° . : i 

-~ Before us it has been argued that the Dis- 
trict Judge was wrong iu holding that an ap- 


peal lay to his Court against the Suabordinatg 
(1) 81 B. 207; 9 Bom. L. R. 16, 
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Judge's order under section 310-A. We agree 
with the District Judge. The case is similar 
to that of Pita Mati v. Chunilal Harak- 
chand (1). ; A 

Then it is argued that the judgment-debt- 
or’s application under section 310-A could 
not be granted because he had applied to set 
aside the sale under section 311. But was it 
an application under that section? It may 
be that when the respondent presented the 
application he presented it as one falling 
under that section but the question is not 
what he thought or what section he had men- 
tioned in bis application, assuming that as & 
matter of fact he had mentioned - section 811 
and none else. The substance of the grounds 
upon which he had made the application to 
get aside the sale must be looked to. If the 
allegations onfthe strength of which the re- 
spondent asked the Court to set aside the sale 
did not bring it within the grounds specified 
in section 311, the mere mention of the section 
could not in law makeit an application under 
it. So looked at, it fell not within the provi- 
gions ðf section 311, but it must be regarded 
ag an application under section 244, The al- 
legation was that the sale had been brought 
about by the fraud of the residents of the 
village where the lands were situate. It is 


admitted that'the decree-holder and the judg- 


ment-debtor were residents of the same village 
so that the fraud was one imputed to them as 
it was to other villagers. If that is so, the 
application was not under section 811 but in 
reality was one to set aside the sale for fraud 
under section 244. That such an application 
could be made so as to attract to it the pro- 
visions of section 244 was decided by the 
< High Court of Caleuttain Golam Ahad Ohow- 
dhry v. Judhister Ohundra Shaha(2) with .the 
principle of which we concur Therefore, this 
ground argued before us must fail. .-We con- 
firm decree with costs. 

Heaton, J.—TI agree with the order proposed. 
I wish to add a few words about one argument. 
[b ig contended that every applicatioin to set 
aside a sale must be an application under sec- 
tion 311 of the Code; in other words whatever 
its nature and whatever the grounds on which 
it proceeds it must come under that section. 
The argument ‘so stated, I think; refutes itself. 
But if further refutation is needed, it will be 
found in two specific cases which dealt with 


‘(2) 300, 142 ;7 C. W. N. 808. 


~ 


applications to set aside sales which were held 
not to be made under section 311. These are 
Golam Ahad Ohowdhry v. Judhister Chundra _ 
Shaha (2) and Parashram “Hanmanta v. 
Balmukund Lachiram (3). I wish only to add ` 
that I consider that the District Judge has 
given ample reasons for the conclusion at 
which he has arrived and his decree should 
be confirmed. , ` S 
D 

(8) 10 Bom. In R. 762; 82 B. B72. N: 





(8. c..11 Bom. L. B. 1117.) 
BOMBAY HIGH COURT. 
SEGOND Crvit APPBAL No. 740 or 1908. 

August 10, 1909. ; 


`. Present :—Mr. Justice Chandavarkar and 


Mr. Justice Heaton. 
MARDANSAHEB GANSUSAHEB AND 
OTHERS—PLAINTIFFS—APPELLANTS~ 
versus ' 
RAJAKSAHEB KASHIMSAHEB— 
DERFENDANT—RRSPONDENT. : 
Pie args ee ee birth 
p PT ; 
i renee aab o inherit —Ohildren borr of zini 
Birth during wedlock, that is to say, legitimate 
birth, necessarily confers a right to inherit; illegiti-, 
mate birth, that is, without wedlock subsisting be- 
tween the father and mother at the date of child’s be- 
getting, confers no such right. Therefore, children 
born of sina (which meang fornication, adultery- on 
incest) can never be legitimated or entitled .to inherit 
from their father. Nor can such children..be made 
legitimate by any kind of acknowledgment where the- 
illegitimacy is a proved and established fact. jk 
Appeal from the decision of T. D. Fry 
Esqnire, District Judge, Bijapur, in Appeal - 
No. 300 of 1907. 
Mr. K. H. Kelkar, for the Appellants. 
Mr., G. S. Mulgaokar, for the Respondent. 
< Judgment.—it is found by the lower 
appellate Court that the second respondent, 
Miya Saheb valad Maula Saheb, who was 
defendant No. 4 in the suit which has led to 
this second appeal, was acknowledged by 
Maula | Saheb as his son, and that the 
acknowledgment fulfils all- the requirements 
of and is, therefore, valid according to Muham- 
madan Jaw. This latter finding as ‘to. the 
legal validity of the acknowledgment is 
impugned before us upon the ground that, on 
the facts found the second respondent must be 
held to have been born of what in Muham- 
madan law is called sina, fornication or adul- 
tery and that such a boy cannot, according 
to that law, be acknowledged as son. he 


Vol IV] 
BAJABA BAJIRAO V. TRIMBAK VISHVANATH, 


The findings of the learned District Judge 
in appeal are not sufficiently clear. He holds 
upon the evidence that i even if Jainabi’s 
husband was still living when the child was 
born, he had divorced his wife before that 
birth.” But that leaves the question still 
open whether at the time of conception Jainabi 
had been divorced. On that „point all the 
learned Judge says is that he “should not be 
prepared to hold the acknowledgment was in- 
valid even if it were proved that atthe time 
of conception Maula was having adulterous 
intercourse with Jainabi.”’ 

It is, however, not necessary. to send the 
case back for a finding on that question, 
because even upon the facts, so far found 
definitely, the acknowledgment cannot be 
legal, according to Muhammadan law. 

Jainabi’s marriage with Maula Saheb was 
subsequent tothe birth of the second re- 
spondent. Whether at the time of conception, 
she was still the wife of her former husband, 
not having been divorced by him, or had 
ceased to be his wife by reason of divorce, the 
illegitimacy of the respondent in question: is a 
proved fact in either case and he i5 a child 
born of zina, which includes both fornication 
and adultery.’ 

Inthe Full Bench case of Muhammnd 
Allahdad Khan v. Muhammad Ismail Khan (1) 
Straight, J. said :— 

“Birth ` during wedlock, that is to say, 
legitimate birth, necessarily confers a right to 
inherit; illegitimate birth, that is, without 
wedlock snbsisting between the father and 
mother at the date of the child’s begetting, 
confers no such right. But where there is no 
proof of legitimate birth or illegitimate birth 
and the paternity of a child is unknown in the 
sense that no specific person is shown to have 
been his father, then his acknowledgment by 
another, who claims him as his son, according 
to the authorities I have quoted from, affords 
a conclusive presumption that the child 
acknowledged is the legitimate child of the 
acknowledger and places him in the category.” 

Mahmood J., said :— 

* Children bor of gina (which means 
fornication, adultery or incest) can never be 
legitimated or entitled to inherit from their 
father. Nor can such children be made 
legitimate by any kind of acknowledgment 
where the illegitimacy is s` proved, and 
established fact.” 

(1) 10 A. 289. ` 
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This view of the Muhammadan Law has 
been followed in Liagat Ali v. Karim-un-utssa 
(2) and Dhan Bibi v. Lalon Bibi (3). See also 
Mr. Amir Ali’s Personal Law of Muham- 
madans: Vol. II, Edition of 1900, page 235: 

The decree åppöaləd from must be reversed, 


_ and that of the Subordinate Judge restored: . 


with costs throughout on the respondents. 
Decree reversed. 


(2) 15 A. 396. (8) 27 C. 801. 





(s. c. 11 Bom. L. R. 1122.) | 
BOMBAY HIGH COURT. | 
Sgconp Orv APPBAL No. 1083 or 1908, 
August 9, 1909. g 
Present :—Sir Basil Scott, Chief Justice. and 
Mr. Justice Batchelor. | . 
BAJABA BAJIRAO—Ptainriry— 
seers i 


TRIMBAK VISHVANATH—Duvexpayr | 


: No. 1— RESPONDENT. 

Hindu Law—One co-prrcener purchasing a portiin 
of ancestral property with his own money— Whether the. 
property thus purchased ss sélf-acywired and free 
from claims of partition by co-parceners of the purchas-r. 

If a member of a united family purchases a por- 
tion of the patrimony out of his separate 
means, he can enjoy _it, lke any other self-" 
acquisition, free from claims ‘to partition By his’ 
oo-parceners. Such property. stands: on the samo’ 
footing as any other purchased property of his estate. 


Appeal from the decision of BU, Kennedy, . 
Esquire, District Judge, Nasik; in Appeal No. 
328 of 1907. ; 

Facts.— There were two branches of a: 
joint Hindu family. The land ,in dispute 
was ancestral property of the ‘family. In 
1867 it was allotted to one branch of. the 
family. In 1873 the representative of that 
branch sold it to the respondent who was a 
member of the other branch for Rs. 500. 
The respondent paid the said amount from 
his private pocket. He did not intend by the 
purchase to merge this land in joint family 
property and excluded his brother from it. 

_ The latter sued for partition and claimed 
a moiety out of the said land. 

Mr. 9. R. Bakhale, for the Appellant. 

Mr. B. B. Desai, for the Respondent. . - 

judgment.—tThe question. is whether . 
certain land forms part of the joint family . 
property of all the members of the Oke family, 
who are the parties to the suit, or whether ib. 
is the separate property of the defendants, . 


ih 
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_ ed by the words ‘hrita’ (i. e., 


RAMA DATTU 0. SAKHARAM LINGU. 

» ‘According’ tothe findings of the lower ap- 
péellate Court the land was'originally ancestral 
‘and was the subject of a suit brought on be- 
half of one’ Mari Krishna Oke against the 
branch of the Oke family to which the par- 
ties to this suit belong. The litigation’ ended 
ita compromise in 1867 whereby the father 


_ Of the parties to the’ suit was to remain in 
‘ possessidn of land claimed for seven years, and 


then to convey it to the other branch. The 
representative of the other branch on the 24th 
of September 1873 sott His interest which waa 
to’come into his possession under the terms of 
the compromise in the following year to the 
defendant No. 1 by-a sale-deed for the sum of - 


“Rs, 500. It is found asa fact that Rs. 500 was 


not part of the joint family money but was 
provided by the defendant No. 1 om his own 
responsibility. Thé learned Judge also found 
that the defendant No. 1 did not intend by 
the pruchase to merge this land in joint family 
property and excluded ‘his brother from it. 

It is contended on this state of facts that the 
defendant No. 1 ia not entitled to the benefit 
of his purchase, but that he must partition the 
land with theother members of his family sub- 
ject.to aright under “Hindu law of retaining 
an additional quarter share for himself. In 
support of this. contention ralianca is placad 
upon certain texts: Mitakshara, Oh.1, 8. 5 para, 
8; Mayakha, Oh, 4, 8. 7, para 3. If these texts 


involve the a5ndlasion ‘sontended for by the 


défendants the result would be anything but 
equitable. We, however, think that the com- 
ment upon the’ texts which is to be found in 
West and Bahler’s Hindu Law p. 719, must 


“ba accepted as- correct. The learnod, authors 
Bay : 


‘It seems probable from the wording of 
the texts upon which this doctrine rests, that 
they contemplaté the cases only of’ property 
forfeited or withdrawn from tha family estate 
otherwise that by ‘voluntary and valid alien- 
ation. This view- seems to be strongly support- 
that which has 
been taken or seized), and “nastha! G.e., that 
which has baen lost), and ‘udJ%aret’ w.o., if 
he rescue or win back). Though there is no ex- 
plicit rale which enables a member ofa unit- 
ed family. purchasing a portion of the patri- 
mony, formerly sold, out ‘of his separate 
means, to enjoy it as in the case of another ac- 
quisition free from claims to` partition by his 
co-parceners, yet neitheris any express limit 
set ‘to such enjoyment, and it would probably 
pow be held that such property stands on the 
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same footing as any other Sahk property 
of his separate estate. A contention to- the 
contrary was abandoned i in the case of Gooroo 


Pershad Roy v. Debes Pershed Tewares (1). i, 


This view receives support from the Judges 
of the Madras High Court who in Vasalatcht 
Ammal v. Annasamy Sastry (2) said: “The 
language both of the texts and the commentaries 
seems to usasat present to indicate that therule 
was intended to apply strictly to hereditary 
property of which the members of the family 
had been violently or wrongfully dispossessed 
or adversely kept ont. of possession for alength 
of time:— Property unjustly detained which 
could mot be recovered before ’ is the import of 
the ordinance of Manu, Ch. IX, sl. 209.” - 

For these reasons, we. confirm, the decree of 
the-lower Court and dismiss the appeal with 
costs. 4 


Decree confirmed. Appeal Bisma 
(1) 6 W. R. 58. 
(2) 5 M. H.O. R. 150 at p- 157. 


(ac. 11 Bom. L. R. 1127.) 
-BOMBAY HIGH -COURT. 
Seoonp Crvit APPBAL No. 457 or 1908. 
August 16, 1909. - i- 
` Present : :—Mr.-Justice Ohandavarkar and -- 
Mr. Justice Heaton. : 
RAMA DATTU— Pratipa — APPEGLANT 
. versus 
SAKHARAM LINGU AND T 
DEFENDANTS —RESPONDENTS. i 
Tranafer of Property Act (IV of 1882), es. BB; 90— 
Decree for sale— Proceeds of sale stew ficient —Applica- 
twn for persmmal decree for recovery of balance. 
Section 90 of the Transfer of Propérty Act gives a 
substantive right to a mortgagee, who has obtained a 
decree for sale under section 88, to apply for a 


- personal decree where the proceeds of the sale -are 


not sufficient to liquidate the decretal debt and where 
the balance is legally recoverable from the judgment- 
debtor, 

, Whether the balance is legally recoverable or not 
is a question which must depend upon evidence and 
the Court ought to go into it even though the judg- 
ment-creditor had not asserted and proved the right 
in question in the suit and even though the decree 
passed under section 88.provided for no such relief. 
The decree could not provide for it because the terms 
of the section and the form prescribed for a deorge 
under it do not allow the relief. 

The right to a personal decreeis given by section 90 
under certain circumstances and these the judgment- 
creditor must prove. But he is not bound to prove 
it in the suit, and nor is he bound to produce a copy 
of the mortgage-deed along with his darkhast. The 
Court should call for the proceedings in the suit and 
in execution from itsown record, 
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Appeal from the decision of H. S. Phadnis, 
Esquire, District Judge, Khandesh, in Appeal 
No. 389 of 1907. 

_ Facts.—tIn execution of a decree for 
sale, obtained under section 88 of the Trans- 
fer of Property Act, the judgment-creditor 
had the property sold. The gale proceeds 
being insufficient to liquidate the decretal 
debt, he made a darkhast, under section 88, 
for a personal decree against the judgment- 
debtor for the recovery of the balance. 

He did not producea copy of the mort- 

` gage-deed along with his darkhust. He had 
claimed a personal decree in the original suit 
under section 88, but that relief was not 
granted. The lower Courts rejected his 
darkhast mainly on the ground that he had 
failed to show that ‘the balance is legally 
recoverable from the defendant otherwise 

. than out of the property sold.’ He appealed 

“to the High Court 

Mr. P. D. Bhide, for the Appellant. 


~ Judgment.—sSection 90 of the Trans- 
fer of Property Act gives a substantive 
right toa mortgagee who has obtained a de- 
cree for sale under section 88, to apply for 
& personal decree where the proceeds of the 
sale are nót sufficieut to liquidate the decretal 
debt and where the balance is legally recover- 
able from the judgment-debtor. Whether 
the balance is legally recoverable or not is a 
question which must depend upon evidence 
and the Court ought to go into it even 
though the jadgmect-creditor had not assert- 
ed and proved the right in question in the 
suit and even though the decree passed under 
‘section 88 provided for no such relief. The 
decree could not provide for it because the 
terms of the section and the form prescribed 
for a decree under it do not allow the relief. 
The right to a personal decree is given by 
section 90 under certain circumstances and 
these the judgment-creditor must prove. The 
lower.Court is clearly wrong in holding that 
the appellant ought to have proved the right 
he now claims in the sunit itself or that he 
ought to have produced a copy of the mort- 
gage-deed along with the darkhast. The 
proceedings in the suit and in execution 
should, because they could, have been called 
for by the Court from its own records. We 
reverse the decree and remand the darkhast 
for disposal on the merits according to law. 
Decree retersed, 
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BOMBAY HIGH COURT. 
Srcorp Crvin APPEAL No. 593 or 1908. 
August 16, 1909. . 
Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. ; 

SANGIRA MALAPPA—Darenpant— 

: APPELLANT ' 
versus : 

RAMAPPA SANGAPPA—Pharntivs— 

RESPONDENT. 

Evidence Act (I of.1872), 2. 92—Sale by a registered 
deed— Vendor setting upa contemporaneous oral agree- 
ment that the sale was to be considered a mortgage — 
Oral agreement cannot be proved except onthe ground 
of fraud gc. , 

A contemporaneons oral agreement cannot be prov- 
ed to establish that a sale of land, effected bya res 
gistered sale-deed, was intended by the parties to be 
treated as a mortgage and that the property was 
to be restored on repayment of the consideration 
money. 

A sale-deed cannot be construed asor converted 
into a mortgage-deed, but the executant of the deed 
may show that owing tó fraud, misrepresentation, 
failure of consideration or some other reason, the 
deed did not represent the real agreement between the 
parties, 

Appeal from the decision of C. E. Palmer, 
Esquire, District Judge, Bijapur. in Appeal 
No. 88 of 1906. ` 

Facts.—The respondent alleged that 
he had sold the property in dispute by a 
registered deed of sale, but that there was a 
contemporaneous oral agreement between 
the parties to treat the sale as a mortgage 
and to reconvey the property on repayment 
of the consideration money. On the above 
allegation, he sued to recover possession of 
the property without alleging any fraud, mis- 
representation, or failuré of consideration &c. 
The first Court dismissed the suit holding 
that an ont and outsale could not be render- 
ed invalid by an oral agreement as alleged. 
But the lower appellate Court reversed that 
decree and decreed the plaintiff’s claim. The 
vendee-defendant appealed to the High 
Court. 

Mr. V. G. Ajinkya, for the Appellant. 

Mr. K. H. Kelkar, for the Respondent. 

Judgment. 5 

Chandavarkar, J.—The learned District 
Judge has found upon the evidence that there 
was between the plaintiff and the first defen- 
dant an oral agreement, at the timetheformal 
sald transaction was arranged, to reconvey the 
property on payment by the latter of Re. 200; 
and he bas held that the said agreement is a 
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fact which, under the proviso to section 92 of 
the Indian Evidence Act, entitles the plaintiff 
to have the sale-deed executed by him in 
favour of the first defendant set aside and 
to recover the property on payment of 
Rs. 200. In support of this view the learned 
District Judge has relied on two decisions of 
this Oourt; Keshavrao | Bhagwant v. Rai 
Pandu (1) and Abaji Annagi v. Lusman 
Tukaram (2). These decisions followed 
Pertap Chander Ghose v. Mohendra Purkait 
(3). In this last case the facts were that the 
plaintiff therein had induced his tenants to 
sign certain kabuliyate by representing 
that certain stipulations therein, to 
which they had objected before signing, would 
not be enforced. It was held that that 
“ statement of the effect of the law was a 
misrepresentation.” Their Lordships said:— 
| “Where one party induces the other to 
contract on the faith of representations made 
to him, any one of which is untrue, the whole 
contract is, in a Court of equity, considered as 
having been obtained fraudulently. Ifsuch 
a répresentation had not been made the 
tenants might have refused to sign the 
kabultyats. Further, if there is any stipula- 
tion in the kabuliyat which the plaintiff told 
the tenants: would not be enforced, they 
cannot be held to have assented to it and the 
kabulsyat is not the real agreement between 
the parties and the plaintiff cannot sue upon 
it.” 

The facts in the prasent case before us are 
ontirely ‘different. The plaintiff has never 
alleged either in “his pleadings or in his 
deposition that he was induced to sign the 
deed of sale executed by him under auy 
miarepresentation. His case throughout has 
been that by the agreement of both parties 
the transaction between them was reduced to 
writing as one of sale of the property to the 
firat defendant with a contemporaneous oral 
agreement that it should be treated asa 
mortgage. That was his allegation in the 
plaint and that is what he and his witnesses, 
relied upon-by both the Courts below, state 
in their deposition. To this state of facts 
neither the proviso to section 92 of the 
Evidence Act nor any of the decisions above 
“cited, applies. There is no element of fraud,- 
or misrepresentation or failure of consideration 

(1) 8 Bom. L. R. 287. _ 


(2) 8 Bom. L. B. 563; 80 B. 426. 
(8) 16 I. A. 238; 17 C. 201, 
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or the like in them to render the deed of sale 
invalid. Mr. Kelkar, the learned pleader 
for the respondent, in supporting the deoree 
of the Court below, has argued that the lst 
defendant’s promise to enforce the deed of 
sale as a mortgage and his refasal now to 
abide by that promise amounts to misrepre- 
sentation and brings this case within the 
principle of the Privy Council decision 
above mentioned. But that is not an 
accurate way of stating the principle. What 
their Lordships laid down is that where one 
party to a contract does not agree to any of 
its stipulations and the other party induces 
him not indeed to agree to it, but to its formal 
insertion in the written contract, by represent~ 
ing that the stipulation in question would be 
in reality treated by him as a dead letter, it 
cannot be enforced because the party induced 
had never assented to it and its inclusion in 
the written contract was the result of 
misrepresentation. It was the result of mis- 
statement of the intention of the party induc- 
ing and such a mis-statement is one of fact 
and an action of deceit may be founded on it : 
Edgington v. Fitzmaurice (4). 

In the present case there was no 
inducement of one party by the other; 
no want of assent at any time on the part 
of the plaintiff to the execution of a deed 
of sale and no mis-statement of his intention 
by the first defendant which led the plaintiff 
to sign the deed of sale. According to the 
finding of the District Judge and indeed 
according to the plaintiff's own pleadings, 
both parties from the beginning arranged the 
terms by mutual. agreement; there was no 
misleading of the one by the other; and the 
intention to treat the deed as a mortgage 
rather than sale was not due to any mis-state- 
ment by the first defendant. Such a case is 
governed by the decision of the Privy Oounoil 
in Balkishen Das v. Legge (5) 

For these reasons the decree of the District 
Court must be reversed and that of the 
Subordinate Judge restored with costs 
throughout on the respondent (plaintiff). 

Heaton, J.—It is now well understood that 
a contemporaneous oral agreement to vary 
the terms of a deed, should not be allowed to 
be proved, for the purpose of varying or 
adding to the terms of a deed; that is, where, 

(4) (1885) 29 Ch. D. 459. 


(a) 2 Bom. L. R. 522; 27 


L A. 58; 40, W. N. 168; 
22 A, 149, 
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as in this case, section 10A of the Dekkan 
Agriculturists’ Relief Act does not apply. In 
this case, however, the only ‘circumstance 
established by way of invalidating the deed, 
is proof of such an oral agreement. I cannot 
find from the judgments of the lower Courts 
that anything else is established. It is not 
, found explicitly, or even so far as I can Bee,. 
impliedly, that the sale-deed did not represent 
the real agreement between the parties. If that 
had been found then the deed would have 
been invalidated: see Navalbat Fulchand 
v. Sivubat Genu Korpe (6). What is 
found is that there was'a sale-deed which 
both parties understood and considered to be 
a contract between them and that by an oral 
agreement à subsequent reconveyance was 
provided for. The District Judge proceeded 
quite correctly in his order framing issues 
for trial, and had in mind what it is essential 
to remember in cases of this kind, viz., that a 
sale-deed cannot be construed as or converted 
into a mortgage-deed (that is, where section 
10-A of the 'Dekkhan Agriculturists’ Relief 
Act does not apply)but that the person who 
executed the sale-deed may show, if he can, 
that the sale-deed did not represent the real 
agreement between the parties; or for some 
other reason is of no effect. : This the plaintiff 
was allowed an opportunity of doing, but as 
indicated above it has not been found that he 
succeeded in doing it. Therefore, J agree 
that the decree of the first Court must be 
restored. i 


eae Decree reversed, 
_-(6) 8 Bom. L. R. 761. 





CALCUTTA HIGH COURT. 
CRIMINAL Rute No. 1058 or 1909. 

f November 17, 1909. 
Present:—Sir Lawrence Jenkins, Kr., 
Chief Judge and Mr. Justice Woodroffe. 
NARAYAN CHANDRA CHATTERJEE— 


PETITIONER 
versus 
CORPORATION or CALCUTTA—Oppo- 
site Party. 
Calcutta Municipal Act (IIL B. O. of 1890) es. 559 
(18), 561 (b), 681 —Bye-law—Obdstruction, r of 


—Notice— Prosecution barred after three months from 
notice Bye-law to conform with enactment under which 
it is made, i 

The Chairman of the Onloutta Corporation gave a 
notice to the petitioner to remove certain obstructions, 


ante 





but the notice was not obeyed, and Criminal proceed- . 
ings were commenced against the petitioner three 
months after the date of the notice with the result 
that the petitioner was convicted for an offence for 
breach of the Bye-laws: 


- Held, that the Bye-law does not create a continuing 


offence and that the prosecution was barred under 
soction 631 of the Calcutta Municipal Act. 

A Bye-law must conform with the provisions of the 
enactment under which it purports to be made. 


Criminal Rule against the order of the 
Municipal Magistrate of Oalcutta. 

Babu Narendra Kumar Bose, for the Peti- 
tioner. 

Babu Debendra Qhandra Mullick, for the 
Opposite Party. `- 

Judgment, 

Sir Lawrence Jenkins, C, J.—In this case a | 
rule has been issued calling upon the Monici- 
pal Magistrate of Calcutta to show cause why 
the order of conviction of the petitioner should 
not be set aside on the ground that the learn- 
ed Magistrate ought to have held the prosecu- 
tion was barred under section 681 of the Cal- 
cutta Municipal Act. The ‘facts are briefly 
these :—It has been found by the Municipal 
Magistrate that two pillars have been placed 
by the petitioner in such a position as to cause 
an encroachment ona public street. On the 
ord of August 1908,the Chairman of the 
Municipality by a written notice called on the 
petitioner to remove this obstruction within 
seven days. He purported to act under one 
of the Municipal Bye-laws, being the first of 
those which deal with obstructions and en- 
croachments. The notice was not obeyed 
and on the 8th February 1909 these proceed- 
ings were commenced with the result that the 
Magistrate held an offence for breach of the 
Bye-laws to be established and fined the peti- 
tioner Rs. 5. In these circumstances the pre- 
sent rule has been issued. It was provided 
by section 631 of the Calcutta Municipal Act 
that “no person shall be liable to punishment 
for any offence against this Act or any rule, 
bye-law or regulation made hereunder, unless 
complaint of such offence is made before a 
Magistrate within three months next after the 
commission of such offence.” Here the com- 


. plaint was made more than three months after 


the expiration of the period limited in the 


„notice for the removal of the. obstruction. It 


is conceded before us that the gection I have 
just -read would bea bar unless in can be 
established that the Bye-law 1, relating to 
obstruction, encroachment, etc., created a con- 
tinuing offence applicable to the circumstances. 
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“of the case. But it is contended by Mr.. Mul- 
lick, who has argued this case ably on behalf 
of the Municipality that the Bye-law does, in 
fact, create a continuing offence, and, therefore, 
the bar indicated in section 631 has no appli- 

` cation. But a Bye-law must conform with 
the provisions, of the enactments under which 
it purports to be made, and this particular 
Bye-law which we are now considering is said 

- ‘to be sanctioned by section 559 clause (18) of 
the Calcutta Manicipal Act of 1899. It may 
be conceded that so far as it relates to obstruc- 
tions it comes within the provisions of cl. 18 
of section 559 except so far as it purports to 
deal with obstructions whether before or after 
the passing of the Bye-laws. But this isa 
matter on which we need pronounce no opinion 
now. The question is whether it creates a 
continuing offence inthe manner authorised 
by ‘section 561(b) of the Act. Clause(a)of this 

section can admittedly be left out of consider- 
ation, for it is of no assistance for the purpose 

of this case and the section without clause (à) 

Teads as follows:— In making a Bye-law 
under section 559, the General Committee 
may provide a breach of it shall be punishable 
with: fine which may extend to Rs. 10 for 

. every day during which the breach continues 


after receipt of written notice from the Chair- . 


All 


man to discontinue the breach.” Therefore, 
the section only authorises the penalty for the 
continuance of a breach where notice followed 
breach. Returning to the Bye-law we will find 
‘that the penalty is attached to a breach which 
only - arises after the notice and that there -is 
no provision for.any subsequent notice which 
could come within the provisions of section 
561 requiring that there should be notice after 
“breach. Therefore, the Bye-law purports to 
create a continuous breach which is outside of 


and fails to comply with the provision of sec- . 


tion 561 clause (b) under which alone it can 


claim validity. ‘It follows from this: that 


there is no provision for a continuing breach 
`. that could even on the argument’of the Muni- 
cipality take the case outside the provision of 
section 631. Had the Bye-law been correctly 
‘framed, it would have been a question whether 
limitation would not run from the time when 
the offence was firat committed, for it is to be 
- noticed that the words of the section are that 
the complaint must be made within three 
“months next after the commission of such 
offence. There are authorities' which bear on 
that point, but the question does not arise in 
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the view I take of this case, and I, therefore, 


do no more now than “that I-guard ‘myself 
against being taken to accede to the argument 
‘that has been addressed to us-on that point. 


The result is that in my opinion the rule must 
be made absolute and the order of conviction 
set aside. The fine. if-paid, must be refunded. 
Woodroffe, J—I agree. ` ° k 
Rule made absolute. - 
(s. 0. 6 A. L. J. 924.) 4 
ALLAHABAD HIGH COURT. 
Civ Revisrox No. 30 or 1909. 
July 27, 1909. a 
Present :—Mr. Justice Richards.. . 
RIAZUL HASAN—APPLIOANT. 
` versus - ' 
: BEMPEROR—Opposite Party. -< 
Criminal Procedure Code (Act V of 1898), s. 476— 
Munaf directing praseculi mat the suggestion of Dis- 
trict Jadge—Offence committed before Blunsif and not 
before District Judge—Order illegal, ` i 
< A. Munsif. madean order under section 476 of the 
Code of Criminal Procedure, directing the prosecution 
of a person for an offence committed before him. 
The order’ was not made by himself on his own: res- 
ponsibility but at the suggestion: of the District Judge 
who himself had no jurisdiction to pass such order: 
Held, that the order of the Munsif was illegal inas- 
much as it was only nominally his and the “ opinion” 
was the “ opinion” of the District Judge. a 
Civil Revision against the ordet'of ‘the 
Munsif of Muzaffarnagar, directing prosecu- 





‘tion under section 476 of the Criminal Pro- 


cedure Code, 1898. | - 

Mr. Nihal Chand, for the Applicant. 

Mr. IV. Wallach, for the Opposite Party.. 

Judgment.—tThis is an application 
in Revision to set aside an order of the Munsif 
directing the prosecution of the applicant. 
The learned Munsif purports to act under 
section 476 of the Code of Criminal Pro- 
cedure. It is argued by the learned counsel 
on behalf of the applicant that the proceed- 
ings under section 476 were quite too late. 
The Givil case, in the course of which’ the 
offence is alleged tohave been committed, was 
decided on the 21st of December, 1908, and 
tbe prosecution was not directed until the 
8rd of April, 1909. The learned’ counsel - 
contends that action under section 476 must be 
taken during the course of the trial or immedi- 
ately afterwards, and in support of his argu- 
ment he has cited Rahimatulla Sahib v. Hm- 
peror (1), also Atyakannu Pillai'v. Hmperor (2). 

(1) 81 M. 140 Œ. B.) ;3 M. L. T.79; 17 AL L. J. 584; 
7 Or. L. J. 54. 7 

(2) 88 M.49 F.B.; 19M L.5.42; 4 M. L. T. 404, 
1- Ind. Cas. 597 19 Or. L. J. 46, i : 
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The Benches in -these two cases were not 
quite unanimous, and the view taken by 
the majority. .of their Lordships did not 
prevail in the Bombay High--Court. Two 
Judges of this Court seem to have been un- 
able to agree with the decision of the majority 
of the Court in Madras. See- Girwar Prasad 
v. King-Emperor (8). Itappears also to have 
“been the practice in this Court to refuse 
applications to set aside orders under section 
476 on the mere ground that the order was 
not made during the course of the civil case 
or immediately afterwards. If this were the 


only ground on which the present order could ` 
be attacked, I would not think of setting it 


aside without sending the case before a larger 
Bench. It is, however, contended that the 
order under section 476, though nominally 


made in the name of the Munsif, was in truth- 


anl in fact the orderof the District Judge. 
It is quite clear that the District Judge had 
no jurisdiction to order the prosecution of 
Riazul Hasan, under section 476. The offence 
was not committed before him nor did it 
come'to his notice in the course of a judicial 
proceeding. The learned Munsif in his order 
refers in the most emphatic way to the fact 
that action by him, under section 476, was 
at the suggestion of the District Judge. He 
further gives as a reason for making his 
order, knowledge and information which he 
imputes to the District Judge. All this 
appears on the face of the order of the Mansif. 
In allowing the present: application, I act 

. entirely on theground that the Munsif’s order, 
on the face of it, does ndt appear to be an 
order made by himself on his own respon- 
sibility. Section 476 says, “when any Civil, 
Criminal or Revenue Court is of opinion that 
there is ground etc.”—The Munsif was the 
Court in the present case, the order is no- 
minally his, but the “opinion” .was the 
“ opinion ” of the District Judge. I allow the 
application and set aside the order. of the 
Munsif and all proceedings consequent there- 
on. But I make no order as to costs. 


Application allowed. 
(8) 6 A. L. J. 892 ; 1 Ind Cas. 806; 9 Or. L. J. 219. 
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(s c.6A.L. J. 921.) 
ALLAHABAD HIGH. COURT. > 
SECOND Crym ArPPrAL No. 616 or 1908. 
August 5, 1909. 
Present :—Mr. Justice Banerji and 
Mr. Justice Alston. : 
CHITTAR MAL AND ANOTHBB— PLAINTIPFS— 
APPELLANTS ' - ' 
versus ` 
BEHARI LAL AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
Limitation Act (XV of 1877), Sch. I, art, 85—Open, 


current and mutual account—Account stated—Limit- 
ation, 


Where the Oourt found that there had been dealings 
between the parties but no account was stated, nor 
was any balanoe struck, the account was an open one, 
and if dealings continued between them, it waga, 
current account. Further, if the dealings between the 
parties were such as to create independent obligations 
in favour of one party against the other, the account 
between them was a mutual account. Ganesh -v. 
Gyanu, 22 B. 606; Ram Pershad v. Harbans Singh, 6 
O L.J 158,followed. To such acase article 85 of 
Schedule II of the Limitation Act, 1877, would apply,” 
and the period of limitation would begin to run from 
the close of the year in which the last item admitted or 
proved was entered in the account. Bhawan Singh v. 
Tika Ram, 16 A W.N. (1896) 186, followed. 

Second appeal against; the decree of the. 
Second Additional Judge of Aligarh, con- 
firming the decree of the Munsif of Hathras. 

Mr. G. W. Dillon (with him Mr. Jang 
Bahadur Lal),.for the Appellants. 

Mr. Durga Charan Banerji, (with him Mr: 
Gokul Pershad), for the Respondents. , 

Judgment.—The suit out of which 
this appeal has arisen was brought by the 
plaintiffs-appellants to recover from the 
defendants-respondents: Rs. 1,285-15-6 as the 
balance of an account existing between the 
parties. The allegations of the plaintiffs are 
that an account of dealings between them 
and the defendants was opened on Maghsar 
Sudi 9th, Sambat 1956, corresponding -to the ° 
llth of December, 1899, that on the 13th of 
August, 1904 the account was stated by the 
parties anda balance of Rs. 2,894 9-3 was 
struck in favour of the plaintiffs, that subse- 
quently the plaintiffs realised Rs. 1,479-10-6 
on account of the.price of wheat sold by them 
for the defendants, and the defendants were 
debited with the sum of Rs. 312-14-0 on 
account of interest and other charges and 
-that the amount claimed was-due by them. 
The defendants asserted that they had no 
dealings with the plaintiffs and denied that 
any account was stated or that any sum was 
due by them. The Court of first instance 


4 
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found in favour of the defendants and dis- 
missed the suit. Upon appeal by the plain- 
tiffs the lower appellate Court found that the 
defendants had dealings with the plaintiffs 
but that they did not acknowledge their 
liability by stating accounts in August, 1904, 
as alleged by the plaintiffs. It accordingly 
affirmed the decree of the Court of first 
instance on the ground that the claim was 
time-barred. The plaintiffs have preferred 
this appeal and it is contended on their behalf 
that having regard to the nature of the 
dealings between the parties and of the ac- 
counts, the suit ought to have been treated 
as one for the balance due ona mutual open 
and current account where there had been 
reciprocal demands between the parties and 
that under article 85, Schedule II of Act XV 
of 1877, the claim was not time-barred. If 
what is contended for on behalf of the plain- 
tiffs is correct, the account between the parties 
would be a mutual, open and current account. 
Upon the findings of the Court below that no 
account was stated by the parties and no 
balance was struck the account remained 
open, and if dealings continued between them 
it was a current account. We have then only 
to consider, whether it was a mutual account. 
It was held in Ganesh v. Gyanu (1), that 
“the dealings to be mutual must be trans- 
actions on each side creating independent 
obligations on the other, and not merely 
creating obligations on one side, the other 
being merely discharges ot these obligations. 
The test of a shifting balance, sometimes in 
favour of one party and sometimes in favour 
of the other, though valuable as an index of 
the nature of the -dealings, is not by itself 
always decisive’. The same view was held 
by the Calcutta High Court in Ram Pershad 
v. Harbans Singh (2). In Bhawan Singh v. 
Tika Ram (8), this Court held that article 
85 of Schedule II of Act XV of 1877 applies 
to a case where the course of business has 
been of such a nature as to give rise to 
reciprocal demands between the parties. If, 
therefore, in this case the dealings bctween 
the parties were such as to create independent 
obligations in favour of one party against the 
other, the account between them was a 
mutual account; and in that case limitation 
would run, under article 85, from the close 

(1) 22 B. 608, i 

(2) 6 C. L. J. 158. 

(8) 16 A. W. N. 186. 
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of the year in which the last item admitted 
or proved was entered in the account. It is - 
true that in the'plamt the plaintiffs put 
forward the case of an account stated; but 
having regard to the allegation in the plaint 
that there was an account between the parties 
and to the further fact that the account pro- 
duced by the plaintiffs might be considered 
to be an open, current and mutual account 
the Court ought to have determined whether 
the account was of that description and 
whether there wasa balance due to the plain- 
tiffs from the defendants. This was not done 
by the lower appellate Court although it found 
that there were dealings between the parties. 
We think that the case should go back to the 
Court of first instance for the purpose of 
determining whether there was a mutual, 
open and current account between the parties ` 
of the nature pointed-out above, whether the ` 
claim for the balance of such an account was 
or was not time-barred under article 85 of 
the Second Schedule to Act XV of 1877, and 
whether any and what balance was due to 
the plaintiffs. We accordinglg allow the 
appeal, discharge the decrees of the Courts 
below and remand the case to the Court of 
first instance under order 41 rule 23 of the 
Code of Civil Procedure with directions to 
re-admit it under its original number in the 
register and dispose of iton the merits, 
having regard to the-observations made above. 
The parties respectively will abide their own 
costs of this appeal. As to other costs 
hitherto incurred, the Courtin finally deciding 
the suit will pass proper orders. 
Appeal allowed. Oause remanded, 





(s. c. 11 Bom. L. R. 1137.) 


BOMBAY HIGH COURT. 
First Civit APPEAL No. 94 or 1909. 
August 31, 1909. 
Present :—Sir Basil Scott, Chief Justice, and 
Mr. Justice Batchelor. 
REV. ROBERT WARD—APPELLANT 
versus 
VELOHAND UMEDCHAND—- RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 9— 
“Ordinarily resides’, meaning of —Domicile—Jurisdic- 
tion. 

In determining the jurisdiction of the Court under 
section 9 of the Guardiansand Wards Act the question 
of domicile is wholly irrelevant for fixing the ordinary 
residence of the minor. 
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A minor had been living for 2} years at Baroda 
whence he was taken “to Ahmedabad for 28 days. 
Fromthere he was again removed to Baroda and 
nearly six weeks after his removal to Baroda an ap- 
plication for the appointment of a guardian of his 
person and property was madeto the District Court 
at Ahmedabad. Heid, that Baroda, not Ahmedabad, 
was “the place where the minor ‘ordinarily resides” 
within the meaning of section 9 of the Guardians and 
Wards Aot, andthat the Ahmedabad Oourt had no 
jurisdiction i in the matter. 

Appeal from the decision of Dayaram 
Gidumal, Esquire, District Judge, Ahmed- 
- abad, in Applicaticn No. 119 of 1909. 

Mr. L. M. Wadia, and Mr. G. B. Rele, for 
the Appellant. 

Mr. Jinnah, with Messrs. Motichand and 
Devidas, for the Respondent. 

J fudgm ent.—Anapplication was made 
by one Lallu Panachand tothe District Judge 
of Ahmedabad under the Guardians and Wards 
Act VIII of 1890 that the applicant might be 
appointed the guardian of the person of his 
minor brother Vadilal. 

As to the main facts thereis no dispute. 
The father of the minor died at Kapadwanj 
leaving two sons and a widow and property 
consisting of a house and shop. The sons are 
the applicant Lallu and the minor Vadilal. 
‘The widow was the mother of the minor. 
Within a year of her husband’s death the 
widow died. Lallu thereupon sold the family 
house and shop and went to Broach and 
thence to Baroda where he embraced Chris- 
tianity and became a preacher of the Ameri- 
can Mission in that place. He was then sent 
asa preacher to Dhola in Kathiawar He 
left his minor brother Vadilal in the- Mission 
House. Vadilal remained ‘there from May 
1906 until February 1909. In that month he 
was removed-by Lalla without the consent of 
those in charge of the Mission, Lallu having 
previously been dismissed from the service of 
~ the Mission. Lallu came to Ahmedabad bring- 
ing his brother with him and took service in 
“that city. He'placed his brother on the 15th 
of February in a Jain Boarding House. On 
the 15th of March-by the instrumentality of 
one Mulji, a preacher of the American Mission, 
he was removed from the Boarding House to 
~ the house of Mr. Ward, a member of the Mis- 
sion residing in Ahmedabad, and the followirfg 
-day was sent to the Mission at Baroda where 
he has sincé remained. 

The application of Lallu was made to the 
District Judge on the 29th of April. At that 
time the minor had, therefore, been living in 
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Baroda for nearly six weeks. For twenty- 
eight days prior thereto he had been living in 
Ahmedabad and for the preceding 2% years 
or more had been living at Baroda. 

The District Judge holding that he had 
jurisdiction under thé Act on the ground that 
his Oourt had jurisdiction in the place where 
the minor ordinarily resides as provided by. 
section 9 passed an order for the appointment 
of à Pleader of his Oourt to be guardian of 
the person and property of the minor. 

An appeal has been preferred from that 
order, the appellant -being the representative 


- of the American Mission in face of whose oppo- 


sition the order was made. ~ 

The first point taken on behalf of the appel- 
lant is that the District Judge'had no juris- 
diction in the matter at all, that he would 
only have jurisdiction if the minor ordinarily 
resided within the jurisdiction of his Court. 
It is contended on behalf of the appellant 
that the minor ordinarily resides where he is 
ordinarily to be found and he is ordinarily 
to be found in Baroda. He had been there for 
six weeks continuously at the date of the 
application and with the exception of twenty- 
eight days he had been there for neatly three 
years. 

The learned District Judge did not found 
his jarisdiction upon the fact that the minor 
had resided in Ahmedabad between the 156h 
of February and the 15th-of March of this 
year, but he held that, because the minor's 
father had ap to ths tims of his' death rasided 
in Kapadwanj the minor’s domicile was in 
British India in the Jadicial District of 
Ahmedabad and that, thereforel being so domi- 
ciled the minor must be-taken to ordinarily re- 
side within that District. Itis very easy to re- 
duce such an argument as this to an absurdity. 

We think that the question of domicile is 
wholly irrelevant to the question of jurisdic- 
tion in such a cse as ths present. The words 
of the Act alone have to ba construed, and the 
words of the Act are “that an application 
must ba mide to the District Court having 
jurisdiction in the place whera the minor’ or- 
dinarily resides.” 

The minor is living in Baroda and he has 
no other placs of residence, and he has, with 
the exception of twenty-eighti days, lived in 
Baroda for nearly three years.’ We, therefora, 
think that Baroda is the place whera the 
minor ordinarily reside within the meaning of 
section 9, 
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It is argued on behalf of the respondent 
(with what correctness ‘we dò not know) that 
the Mission House in Baroda where the minor 
is living is in British Cantonments and is with- 
in ths jurisdiction of the Judicial District of 
Broach. It may be so, but, even if it is so, 
that does not give jurisdiction to the District 
_Judge of Ahmedabad. 

We set aside the order of the District Judge 
and allow this appeal with costs. 

Order er 


—— 


(8. c. 11 B.[L. R 11438.) 
BOMBAY HIGH COURT. 
Ssconp Orvin Appgat No. 692 or 1907, 

. Angust 24, 1909. 

“Pr esent :—Mr. Justice Chandavarkar and 
Mr. Justico Heaton. 
DAMODAR NANDRAM AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
versus 
MANUBAI—Prarvripe—Resvonvewr, 
Dekkhan Agriculturists’ Relief dct (XV II of 1879),s. 2, 
cla. (1) and (2) —Apylicatior of clauses—De/in tion of 

“agriculturist.” 

Section 2 of the Dekhan Agrioulturists’ Relief Act 
gives two definizions of the term “agriculturist”, one 
in olause | and the other in clause 2. Where a party 
toa sub is an agriculturist at the time the suit is 
filed by or against him, the former clause applies. 
Olause 2 gives a special definition for the purposes 
of- Chapters II, IH, IV and VI and section 69 of the 
Act. This latter definition is not exhaustive but 
is merely inclusive and is intended for a special 
purpose. 

Appeal from the decision of W. Baker, 
Esquire, District Judge, Ahmednagar, in Ap- 
peal No. 31 of 1906. 

Mr. D. R. Patvardhan, for the Appellants. 

Mr. K. H. Kelkar, for the Respondent. 

Judgment.—tThe lower appellate 
Court has found that the respondent is an 
agriculturist and on that footing has taken the 
accounts of the mortgage transactions con- 
cerned in this case. But it is contended 
that the finding as to the status of the re- 
spondent is erroneous in law, because the Act 
applies only to a person who was an agricul- 
turist when the liability in dispute was in- 
curred. Reliance is placed in support of that 
contention upon the judgment of this Court 
in the case .of Mahadev Narayan Lokhande.v. 
Vinayak Gangadhar Purandhare (1). That 
decision applies toa state of facts different 


from the present and lays down no such pro- 
(1) 11 Bom. L, B. 721; 3 Ind. Cas. 769; 83 B. 504. 
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position as is contended for. Section 2 of the 
Dekkhan Agriculturists’ Relief Act, gives 
two definitions of the term “agriculturst,” 
one in claose 1 and: the other in clause 
2. Where a party to a suit is an agri- 
culturist at the time the suit is filed by or 
against him, the former clause applies. That 
is the case of the respondent before us. In 
the decision above cited the facts show that 
there it was admitted that some of the defen- 
dants were not agriculturists at the time of 
the suit, so that their case did not fall within 
the purview of the provisions of the first clause 
of section 2 of the Dekkhan Agriculturists 
Relief Act. But they sought to bring their 


. case within the second clause, which gives w 


special definition of the term agriculturist for 
the purposes of Chapters II, III, IM, and V1 
and section 69 of the Act. The definition 
given in the second clause is not exhaustive, 
but is merely inclusive, and is intended for 
a special purpose. The defendants in'that 
oase wanted to have the benefit of that'special 
definition. It is with reference to that ¢on- 
tention that the learned Judges who' were 
parties to the decision held that the case of 
those defendants did not fall within the second 
clause. They never intended to lay down the 
proposition of law which is now contended for 
by the learned pleader for the appellant be- 
fore us that a party to a suit is not entitled to“ 
the privileges of an agriculturist under. the 
Act if he was notan agriculturist at the time 
the liability in question was incurred, even 
though it may be that he is an agriculturist 
within the meaning of the first clause of sec- 
tion 2 at the time of the suit. `. 
We confirm the decree with costs. 
Decree confirmed. 


(5. c. IL Bom. L. R.'1145 ) 


BOMBAY HIGH COURT. 
SECOND Crvis APPBAL No. 553 or 1908. 
August 31, 1909. 

Present :—-Mr. Justice Chandavarkar and 

, Mr. Justice Heaton. 

, HANMANTA YAMAJI PATIL AND 
ANOTHER—PLAINTIFFS— APPELLANTS 
Cersus - 

GOPAL SADASHIV SHIMIJ AND OTHERS 


- — DEFENDANTS—RESPONDENTS. 
Hindu joint family—Decres against some, when bind- 
tng on the rest—Admæions and conduct—Estuppel— 


tovol, 1V 
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. Mortgage—Redemptvm—Adverse possession—Civil Pro- 
- cedure Code (Act V of 1908), 8. 108. 
Three brothers, the members of a joint Hindu 
family, mortgage their undivided family property. 
“In execution of a money-deoree, obtained by a third 
person against only two out of the three mortgagors, 


the mortgaged property, was sold and the mortgagee ` 


purchased the right, title, and interest of the two 
judgment-debtors. 
mortgagor, however, joined the representatives of the 
other two mortgagors in passing kubuliyats, astenants 
of the property, from time to time for a period over 
12 years, in favour of tho mortgagee purchaser : 

‘ Held, that as the third mortgagor waa not a party. 
to the deoree in execution of which the property was 
sold and purchased by the mortgagee, that mortgagor’s 
representatives were not bound by the decree or 
Court sale and, therefore, the mortgagee, as regards 
them, could nob by his Court-purchase turn his pose 
session into that of a trespasser soas to oxtinguish 
their right of redemption after twelve years from the 
date of his purchase 

Held, further, that although the mere admissions by 
a mortgagor oran understanding between him and 
his mortgagee that the mortgagee has become owner 
cannot ‘destroy the equity of redemption, and al- 
. though, under the Hindu Law,a decree obtained 
against one co-parcener does not ordinarily bind thé 
other co- ers, unless the former was a manager 
of the foint family andthe decree was fora family 
debt; yet the other co-parceners may by their conduct 
and admissions warrant the inference that it is 
such a decree and, therefore, binding upon them. 
Under section 108, Civil Procedure Oode of 1908, 
it is open to to the High Court to draw, in a second 
appeal, an inference af fact. 


Appeal,from the decision of ,B. O. Kennedy, 
Esquire, District Judge, Nasik, in Appeal No. 
274 of 1907. 

Mr. M. V. Bhai, for the Appellants. 

Mr. S. S. Patkar, for the Respondents. 

J udgment.—The District Judge has 
held that the plaintiffs’ right to redeem is 
barred by the adverse possession of the de- 
fendants (respondents) upon the ground that 
the decree, in execution of which the defend- 
ants’ predecessor-in-title purchased the pro- 
perty àt a Oourt sale, was one to which the 
plaintiffs were not parties, and that what was 
sold in execution was simply the right, title 
and interest of their co-parceners, Bagaji and 
Pandu. If the plaintiffs were not parties to 
the decree or were not bound by it and also 
the sale consequent upon it, the mortgagee as 
to them could not by his Court-purchase turn 
his possession into that of a trespasser sô as 
to extinguish the right of redemption of the 
mortgagors, who were not parties to the de- 
cree, after twelve years from the date of that 
purchase. 

Though we cannot agree with the District 


The representatives of the third. 


- in favour of the mortgagee. 


| s 

Judge on the question of adverse, possession, 
we must confirm his decree,upon a point, 
which, though not raised by: him, had been 
raised in the first issue in the Subordinate 
Judge’s Court. The mortgage here had been 
by the members of a joint Hindu family. 
Against some of them a money decree was 
obtained by a third party and in execution 
thereof the mortgagee became a purchaser of 
the right, title and interest of the judgment- 
debtors. By their conduct and admissions 
thereafter the other co-parceners, that is, the 
plaintiffs, treated the decree andthe Court sale 
consequent uponit as one binding upon them. 
It is true that mere admissions by a mort- 
gagor or an understanding between him and 
his mortgagee that the mortgagee has become 
owner cannot destroy the equity of redemption 
and take the case out of the rule in Ramji v. 
Ohinto (1), see Yellappa bin: Mudkappa v. 
Venkawa kom Bhimappa (2). But the cases 
where that was held are plainly distinguish- 
able from the present. In each of those cases 
as a matter of fact, after the mortgage, to re- 
deem which the suit was brought, there had 
been no transaction of purchase subsequent 
to, separate from and independent of the 
mortgage, to extinguish the mortgagor's 
right to redeem. All that was relied upon 
in each of those cases was that, giving effect 
to the forfeiture clause in the mortgage- deed, 

according to which if the mortgage amount 
were not paid on a certain date the mortgage 
should be at an end and the mortgagee 
should become owner, there had been an 
understanding arrived at between the parties 
or admissions were made by the mortgagor 
that the mortgagee had become owner by 
purchase. In such a case it' was held that 
the doctrine of Ramji v. Ohsnto (1), still 
applied, because there wag: no transaction 
apart from the mortgage to turn it into a sale 
But here there 
was a subsequent purchase—in fact a sale by 
the Court in execution of a decree. It is 
true that that decree was’ against some 
of the mortgagors only but it is admitted 
that they were the plaintiffs’ co-parceners. 

Under the Hindu Law, a decree obtained 
against one co-parcener does not ordinarily 
bind the other co-parceners unléss the former 
was a manager of the joint family and 


the decree was for a family’ debt. The os 
(1) 1 B. H. O. R. 199. : 
(2) (1889) P. J. 835, 
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co-parceners may by their conduct show that 
it ig Buch a decree and therefore binding upon 
them. Here the plaintiffs acted in such a 
way as to warrant the inference that the dec- 
ree and the sale bound them in substance 
though they were not formally parties to 
either, 
and conduct. It is open tous to draw this 
inference of fact in second appeal under sec- 
tion 103 of the new Civil Procedure Code— 
the point being one which the lower appellate 
Court has omitted to decide, though it was 
expressly raised in the first Court. On these 
grounds the decree must be confirmed with 
costs. 
Decree confirmed. 


(s. o. LL Bom L. R. 1160.) 


BOMBAY HIGH COURT. 
August 17, 1909. 

Present :—Mr. Justico Chandavarkar and 
Mr Justice Heaton. 
GOVERNMENT PLEADER 

VErEUS 5 
RAGHUNATH S. SULE. 

Tegal Practitioners Act (XVIL of 1879), 8. 18— 
Pleader—Professional — misconduct—Inquiry—Strict 
proof necessary. 

“In order to secure his own fee a plender was an 
active party to placing his client in the hands of a 
money-lender wHo. made a wholly unscrupulous and 
extortionate bargéin with the pleader’s chent. The 


_pleader knew the'térms of that bargain; yet he did. 


not advise or warn his client but permitted him to 
enter into the bargain: Held, that it was a profes- 
sional misconduct of a grave kind: of a kind which, 
if permitted would tend to corrupt and demoralise 
. the legal profession. 

A high standard of rectitude, diligence, duty and 
zeal is required of pleaders in the interests of the 
Bar. : 

An inquiry into the professional misconduct of a 
pleader being of a quasi-judicial nature, the Court 
must have a strict proof of the pleader’s misbe- 
haviour. 


Mr. G. S. Rao, Acting Government Pleader, ` 


for the Orown. 

The opponent in person. 

: ~- Order. 

Chandavarkar, J.—In the criminal case, it 
is true, we acquitted the pleader, Mr. Sule. 
But that was because the evidence fell some- 
what short of the strict proof that was ne- 
ceasary to convict him of the offence of 
cheating and to show, beyond all reasonable 
doubt, that he was privy to the offence with 
“the Marwadi Hazarimal. Under our dis- 
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-ing him under that jurisdiction. 


This is clear from their admissions ` 
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ciplinary-jurisdiction at present, what we 
have toconsider is whether the pleader has 
been guilty of such misbehaviour or profes- 

sional misconduct as to warrant our punish- 
Here too, 

no-doubt, as the inquiry is of a /uasi-orimi- 

nal character, we must have striot proof but 

the proof required is not of cheating but pro- 

fessional misconduct. In my opinion, the 

evidence and circumstances are sufficient to 

enable us to come tothe conclusion, that in- 

stead of protecting the interests of his olient, 

the pleader was in this transaction of the 

mortgage deliberately protecting the interests 

of his client’s creditor in breach of his duty 

and that he has tried to exculpate himself by 

making conflicting statements in defence of 
his conduct. 

Now, inthe first place, I cannot believe 
Mr. Sule’s defence either before the Com- 
mitting Magistrate, or in the Sessions Court, 
or his present defence that he was ignorant 
of what was going on in his office as to this 
mortgage- transaction when the deed was 
being drawn up, and that he did not know 
of its contents. It is admitted that the. 
creditor of his client was a Marwadi money- 
lender residing in Thana: that the pleader 
was his tenant and that the Marwadi was liv- 
ing opposite to him. Whether. he did take 
any part in the negotiations for the loan,.or 
not, may be open to doubt. But itis clear 
beyond doubt thathe was aware ofall that 
the parties were doing and of all that took 
place in his office. Mr. Sule’s defence is 
that while the deed was being written he was, 
no doubt, there, but that he was busy with 
some other work. We are not told what that 
work was, nor does he explain whether after ` 
the deed had been drawn up the parties 
went away without telling him of what 
had been done. And although Mr. Sule 
says that he cannot exactly remember what . 
statement he made before the Police In- 
spector, or how much of it is true and how 
much of it is false. yet it isclear thatthe state- 
ment, which the Sub-Inspector says he made, 
was made. The Sub-Inspector has deposed 
that Mr. Sule’s statement was taken down 
in writing word for-word and that after it 
had been written out it was read over to him, 
Mr. Sule says that he was too perplexed -at 
the time to understand or remember what 
he said to the Sub-Inspector. But the state- 


ment shows that before the Sub- Inspector he 
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admitted that he knew of what had 
taken place in his office. Then, what 
was his defence before the Committing 
Magistrate ot before the Sessions Court? Be- 
fore both these tribunals he professed com- 
plete ignorance. 

Upon the whole, I think, that the conclu- 
sion which has been arrived at by the learn- 
ed Sessions Judge in connection with this 
enquiry under our disciplinary jurisdiction is 
correct, that Mr. Sule has been guilty of 
professional misconduct, in that, instead of 
protecting the interests of his client, he sided 
with the latter's. money-lender, and that he 
was at least guilty of gross -negligence and 
breach of duty towards his client. © And al- 
though itis not proved that he was actually 
privy to the offence of cheating with the 
money-lender, still he did, by the attitude 
which he adopted and by his gross negligence, 
endeavour to further the machinations of the 
money-lender and thus exposed his client to 
. considerable loss and trouble. 

Conduct of this kind ought to be, as far as 
possible, discouraged by this Court. A high 
standard of rectitude, diligence, duty and zeal 


ought to be required of pleaders in the in- . 


terests of the Bar, whether in this Court 
or inthe moffusil. Mr. Sule has fallen far 
below that ideal. We think the proper way 
to deal with him under our disciplinary 
jurisdiction isto suspend his sanad for six 
months. Mr. Sale should make, over his 
sanad to the Registrar within a week and on 
the expiration of six months the sanad will 
be returned to Mr. Sule on his applying for 
it to the Registrar. 

Heaton, J—There is no doubt that Sule 
was first employed asa pleader by Karsan 
about the 16th Apriland visited and had 
interviews with Karsan who was: residing at 
Bhiwandi, a town at some ‘distance from 
Thana. Karsan desired to file a suit concern- 
ing a property of considerable value but-had 
no means to do it and Sale clearly knew this. 
It is established, beyond any question, that 
Sule was anxious about his fee and at first 
tried to secure it by means of a bond; but 
that fell through. It is somewhat remarkable 
that Sule fixed his fee at the very high sum 
of Rs. 1,000—a very unusual fee for a young 
and -inexperienced pleader. Karsan had to 
obtain a loan if the suit was to go on and Sule 
knew this perfectly well and realised that if 
Karsan failed to obtain a loan there would 


INDIAN CASES. 


GOVERNMENT PLEADER V. RAGHUNATH 8. SULE. 


_part in the 


“967 


be no suit and, consequently, no fee for the 
pleader. In this way the pleader Was interested 
— Very nearly intersted in the arrangement for 
the loan. The arrangement was made with the 
Marwadi Hazarimal,; who was the pleader's 
landlord, and, as the evidence shows with con- 
siderable distinctness, his friend, if not his 
constant employer. The deed, that is, the deed 
of mortgage, by means of which this loan was 
to be se@ured, was drafted, it was executed 
and attested in the pleader’s office and by 
means of it the pleader’s fee algo was secured. 

Those being the facts I ask myself whether 
I can infer anything but that Sule did take 
negotiations which preceded 
and culminated in the deed; anything but 
that he knew perfectly well the, whole object 
and purpose for-which this mortgage.deed_ 
was to be taken and that he knew its terms. 
I cannot infer anything else. And I can come 
to no other conclusion than that Sule had 
taken an active part in bringing about that 
mortgage-deed; and this whilst Karsan was 
relying on him for advice and help. All this 
he has denied, and he had to deny it, because, 
it must have han obvious to him that any- 
thing but a denial, that any admission of 
participation in so ruinous and unconscionable 
a transaction, condemned him at’ once in the 
eyes of honest men. 

It comes to this: in order to secure his - 
own fee and possibly partly to oblige his 
friend and landlord, the Marwadi,.the pleader 
was an active party to placing his -client in 
the hands of the Marwadi. The latter made 
a bargain with the client wholly unscrupulous 
and extortionate. Sule knew (I find he must 
have known) its terms; yet he did not advise 
or warn his client but permitted him to 
enter into the bargain. Is itor is it not 
professional misconduct P To me the matter 
does not appear to beopen to question. It is 
professional misconduct of a grave kind: of a 
kind which, if permitted, would tend to corrupt 
and demoralize the legal profession. And speak- 
ing for myself, I think, in suspending the sanad 
for six months only, we are dealing with 
Sule with extraordinary leniency, leniency 
that I can only bea party to in consideration 
of his youth, and that there yet remains to 
him time long enough to show that bad though 
his beginning has been, he is capable of better 
things. , 


Mes accordingly 
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\ BOMBAY HIGH COURT. 
CRIMINAL APPRALS Nos. 273 AND 274 or 1909. 
| August 18, 1909. 

Present :—Mr. Justice Chandavarkar and - 

Mr. Justice Heaton. 
EMPEROR 
f versus i 
PEROY HENRY BURN. 

Criminal Procedure Code (Act V of 1898), 88. 252 
(2), 256—Prosecution witnesses not named originally, 
whether can be examined after charge and after state- 
ment of accused—Accomplice, who 1s—Teslimony of ac- 
complice—Conspirasy, proof of. 

The words “any remaining witnesses’ for the pro- 
gecution” in ‘section 256, Criminal Procedure Code, do 
not necessarily refer only to those witnesses who, as 
required by clause 2 of section 252, have been named 
by the complainant and summoned by the Magis- 
trate before the charge has been framed and the 
accused has pleaded not guilty. The words are wide 
enough to include any witness, who, according to 
the prosecution, is able to support its case, though 
he has not been summoned, provided that he is not 
sprung upon tho defence all ofa sudden and suffi- 
cient opportunity is given to the latter to prepare for 
the cross-examination of the witness. £ 

‘The word “accomplice ” is made at times to bear 
improperly a larger meaning than is allowable ac- 
cording to its accepted interpretation in Jaw, an ao- 
complice confesses himself a Oriminal.” No man ought 
to be treated as an accomplice on mere suspicion 
nnless he confesses that he had a conscious hand in 
the crime or he makes admissions of fact showing that 
he had such hund. Ifthe evidence of a witness falls 
short of these tests he is not an accomplice, and his 
testimony must:be judged on principles applicable to 
ordinary witnesses. 

When aconspiracy between séveral persons is al~ 
leged, it is not necessary for the prosecution to prove 
before it can be held established, that each con- 
gpirator knew and had personal communication with 
all the rest, because some of them might be in- 
termediaries. 

Appeals from convictions and sentences 
passed by A. H. S. Aston, Esq., Chief Presi- 
dency Magistrate, Bombay. 

Mr. Branson and Mr. Binning, for the Ac- 
cused. 7 ae 

The Hon. Mr. T. J. Strangman, Advocate- 
General, with Mr. E. F. Nicholson, Public 
Prosecutor, for the Crown. 

7 Judgment. 
_ Chandavarkar, J—We do not call upon 
the learned Advocate-General to reply upon 
these appeals from the order of convictions 
and sentences made by the Chief Presidency 
Magistrate of Bombay. fince the last hearing 
of the appeals on Thursday, we have had 
ample time to go through and carefully 
consider the full arguments addressed to us 
jn support of the appeals both by Mr. Branson 
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and Mr. Binning and we have arrived at the 
conclusion that the judgment of theJearned 
Magistrate under appeal must be confirmed. 

At the outset I should notice a legal argu- 
ment urged by both of the learned counsel. 


“They complained that contrary to law the 


Magistrate had allowed the prosecution, after 
the charges had been framed against the 
accused and they had made statements. to 
examine fresh witnesses, who had not been 
named originally and summoned, as required 
by clause 2 of section 252 of the Code of Cri- 
minal Procedure. This procedure, it was con- 
tended, was a direct violation of the terms of 
section 256 of the Code, which provides that 
after the charge has been framed and the 
accused has pleaded not guilty, “the evidence 
of any remaining witnesses for the prosecu- 
tion shall next be taken.” According to the 
learned Counsel, “any remaining witnesses” 
must refer only to those who; as required by 
section, 252 clause 2, have been named by 
the complainant and summoned by the 
Magistrate before the framing of the charge. 
I do not think that the expression in ques- 
tion is necessarily limited to those -witnes- 
ses. Itis wide enough to include any witness 
who, according to the prosecution, is able 
to support its case, though he has not 
been summoned, provided, of course, that 
he is not sprung upon the defence-all of a 
sudden and sufficient opportunity is given to 
the latter to prepare for the cross-examination 
of the witness. ` i 

In the present case the witnesses com- 
plained of as having been examined contrary 
tə law were allowed to be examined after 
the accused had made their statements and 
the charges had been framed on the 26th 
of June; but it was all before the accused - 
were called upon to enter upon their defence. . 
There was no illegality inthe procedure. I 
cannot even say that it was irregular, but 
even if it were, the irregularity has not 
been shown to have in any way prejudiced 
the appellants. The witnesses examined 
were allowed to be cross-examined at length 
and it was open to the appellants to adduce 
evidence to rebut their testimony. 

*But even if we exclude all this testimony 
on the ground that it was irregularly received, 
the rest of the evidence, both oral and circum- 
stencial, is amply sufficient to warrant the 
convictions. The case depends on the evi- 
dence of two witnesses, William Fernandes 
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and Chaya Goma. The testimony of the for- 
mer has been regarded by the learned Magis- 
‘trate as that of an accomplice. Of Chaya 
Goma he thinks differently and that because; 
says the Magistrate, “an ignorant man in his 
position could not be expected to know the 
Dockyard rules and the presence of the Police 
would allay his suspicion.” In this view of 
Chaya Goma’s evidence I concur. The word 
“accomplice” is made at times to bear, impro- 
‘perly, in my opinion, a larger meaning than 
“is allowable, according to its accepted inter- 
pretation in law. As pointed out by Mr. Jus- 
tice Maule in Reg. v. Mullins (1) “an accom- 
plice confesses himself a criminal.” No man 
ought to be treated as an accomplice on mere 
suspicion unless he confesses that he had a 
conscious hand in the crime orhe makes ad- 
missions of facts showing that he had such 
-hand. Ifthe evidence of a witness falls short 
of these tests, he is not an accomplice; and his 
testimony must be judged on principles‘ appli- 
cable to ordinary witnesses, itis urged that 
it is‘most unfair to give effect to the evidence 
of men of the low position of William Farnan- 
dez and Chaya Goma against a man of the 
position of the appellant Burn, who is proved 
by one and all of his official superiors, such as 
Commander Jones, Mr. King and Mr. Avery, to 
have borne “the best charactor” and reputation 
“for integrity; and this especially when thegoods 
alleged to have been stolen from the Govern- 
ment Dockyard were of the comparatively 
small value of rapees six hundred. The an- 
swer to that is that this valuable testimony to 
character cannot outweigh the probative force 
of theappellants’ conductimmediately after the 
crime had been detected by the Police. On 
the 3lst of May when the cart was siezed 
and both William Fernandez and Chaya were 
arrested, what did Burn say or do? Com- 
mander Jones asked him whether he-knew 
anything about the matter; but Burn profess- 
ed complete ignorance, though he knew at the 
time that he ‘had signed the fictitious pass, 
Ex.—C, without any authority, which had led 
to the passing of the goods outof the Dockyard. 
Mr. Avery states that Burn did not at any 
time report to him about the barrels in ques- 
tion, that he gave no information of what Fer- 
. nandez had told him and that he (Burn) Rad 
ordered Fernandez to get a pass made out. 
In his statement at the trial before the Chief 
Presidency Magistrate, Burn admits that he 
(1) (1848) 8 Oox. O. O. 526 at p. 581. 
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did not disclose to his official superiors what 
-he knew about the pass because,” to quote his 
own words; “I did not wish to expose my 
thoughtlessnašs i in giving it to Fernandez and 
not to make matters worse for him.” Baut 
herethere was a theft detected; goods belonging 


, to Government were seized as having been 


stolen- by certian persons connected with the 
‘Dockyard; and among them by a subordinate 
of Burn. Why should Born have kept back 
from his superiors what he knew and what he 
had done with reference to the pass, if, as he 
now urges, what he had done was due to Fer- 
nandez’s misleading? Why should Burn have 
held his tongue to screen Fernandez if the 
latter hud got him to sign the pass, Hxhibit-C, 
by misrepresentation? It is impossible to 
reconcile this conduct of the appellant with 


‘his innocence—all the more so when we have 


the fact that the pass was fictitious. 

The Police and the Dockyard officials were 
inquiring into the theft; Burn who could assist 
the inquiry held back all for screening, as he 
says, Fernandez and his own thonghtlessness. 
Thoughtlessness there could be none if, as he 
says, Fernandez had misled him. The’ only 
reasonable inference all this plainly suggests 
iga guilty mind on the partof Burn. Here 
then in the, conduct of the appellant we have 
circumstancial evidence corroborating, be- 
cause suggesting plainly the reliable character 
of the evidence of Fernandez and of Ohaya 
Goma. The latter was employed at the time 
under Burn and the fact that Chaya Goma, who 
was practically a servantof Burn, accompanied 
the cart all the way from the Dockyard to the 
Foundery at Two Tanks only adds to the force 
of the conclusion that Burn had a hand in 
the theft; that without his participation in 
the crime it would not have taken place. 

Bat it was urged that .the charge against 
him being one of conspiracy to dispose of the 
goods by or for sale to the Borah Manager of 
the Foundery, there was no allegation, no 
suggestion even that Burn had ever seen the 
Borah. No, when a conspiracy between several 
persons is alleged, it is. not necessary for 
the prosecution to prove, before it can be held 
established, that each conspirator knew and 
had personal communication with all the rest, 
because someof them might be intermediaries. 
In the present case the facts show that Burn 
stood at one end and the Borah at the other, 
and-the two Police officers Henry and Willis 
were communicants between the two, 
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- The case against these two is also clear be- 


yond all reasonable doubt. Their Counsel has. 


had to admit that there are suspicious circum- 
stdnces against them but he contends that it 
is mere suspicion. Itis more than that The 
facts stand that the appellant Willis rode on 
a bicycle after the cart containing the stolen 
goods from the Dockyard, reached the Foun- 
dery before its arrival there, had raspberry 
- and soda and when he heard that the cart had 
been seized by the Police at the back entrance 
he hurried out of the Foundery ‘by the 
front entrance unknown to the Police who 
had seized the cart, and rode back to where 
thé appellant Henry was to inform him of 
what had happened. Willis’s defence is that 
he had gone after the cart because Henry, 
suspecting the cart, had ordered him to find 
out where it was going. But if-Henry and 
Willis suspected something wrong about the 
Gartin consequence of thespurious pass, Exhibit 
O, why did Willis not detain the cart when 
it was within his reach, why did he follow it 
all the way, and indeed why did he precede it 
to the Foundery? How did he know it was 
going to the Foundery that he should have 
preceded it and awaited its: arrival in the 
meantime, enjoying his raspberry and soda. 
Ov; again, why when the cart was seized by 
the Police at the back entrance, did Willis 
avoid them? If his object was to get at the 
truth about the cart, that truth had been dis- 
closed and his object had been attianed; and he 
would have gone to his brother officer who 
had seized the cart and joined them. Bat 
instead of that he.ran back to the Dockyard 
and-his excuse is that he ran back to tell 
Henry what had happened. The force of the 
presumption arising from the adverse facts 
admitted by the appellants is aggravated by 
the improbability, not tosay the absurdity, 
of their explanations. Further there is the 
fact that after the cart had been seized, the 
pass Exhibit—C, was not produced by Henry 
for some days. In spite of the somewhat 
voluminous evidence recorded, the facts of 
the case lie in a nutshell and the guilt of the 
appellants was rightly held established by the 
learned Chief Presidency Magistrate. The 
conviction and sentence as to each of them 
must be confirmed and the appeals dismissed. 
Before parting with the case I ought to say 
that the Police Officers, to whom the detection 
and exposure of this crime-is due, deserve 
high commendation for the skill and zeal 
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with which they have brought the conspiracy 
to light. 

Heaton, J.The three appellants have been 
convicted in connection with the theft of brass 
borings and broken copper valued at about 
Rs. 600 from the Government Dockyard on or 
about the 8lst May last. There is no doubt 
the theft took place. Three barrels of metal 
covered with layers of.cement so as to give 
the appearance of barrels of cement were re- 
moved from the Dockyard in a cart and taken 
to the entrance to a Foundery. There one 
barrel was removed from the cart and the rest. 
were about to be removed when the Police 
intervened, took the cart, the barrels and the 
men with them to the Police station. 

The circumstances show that the whole 
affair was carefully planned. The stolen goods 
must have taken some time to collect. The 
evidence demonstrates -that they had been ' 
weighed before despatch in the cart. A pass 
-was prepared in which the goods to be removed 
were described as three barrels of cement. A 
cart was broughtinto the yard, the barrels 
were placed on it; the cart was taken through 
the Dockyard gate; the pass was delivered to 
the Police Officer there and then the cart went 
off in charge of a Dockyard workman. This 
happened openly in broad daylight apparently 
shortly before noon on Monday 31st May 
1909. It is, therefore, apparent that not only 
was the whole affair carefully planned but it 
was organized and carried out not by one 
man but by a number. 

It is quite clear that there was either con- 
nivance in the theft or gross negligence on the 
part of some of the Dockyard people for the 
material could not otherwise have been collect- 
ed, packed and removed. There was also con- 
nivanceor carelessnesson the part of the Police 
Inspector at the Dockyard Gate for it was-his 
duty not to allow goods to leave the yard un- 
less covered by a proper pass. The pass on 
which three barrels were allowed to leave was 
not a proper but a fictitious pass. The theory 
of the prosecution is that Burn the Dockyard 
Foreman, and Henry and Wills, Police Officers, 
at the Dockyard gate were concerned in the 
theft. Burn is the Odficial who had a general 
charge of the yard and but for his connivance 
or ‘carelessness it would have been impossible 
to collect, weigh and pack the stolen goods 
and also to remove them under the cover of a 
fictitions pass written and signed by himself. 

The actual method by which the theft was 
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carried out is described by Fernandez who is 
a chargeman in the Dockyard-and by Chaya 
a boiler-maker of the yard andalso the man 
who accompanied the cart to the Foundery. 
The evidence of these men must be accepted 
with caution, because Fernandez certianly has 
not told the whole truth and it is doubtful 
whether Chaya has resisted the temptation to 
distort the true fact. But the account 
they give of the collection, weighing and 
packing of the stolen property, is simple, 
credible and consistent. In these particulars 

I have no doubt they. have-told the truth in 
the main, and that their description of how 
all this took place is no more open to question 
than the evidence of ordinary witnesses, 
whose testimony in matters of detail is seldom 
entirely accurate. Apart from the part 
actually taken by Burn, there is no reason 
why the witnesses should have distorted the 
true facts, about these matters and their 
account does certainly read as if it were 
honest. | As to the part played by Burn, their 
testimoney is in substantial agreement: it 
does not disclose indications of concoction 
and it is eminently credible in this respect 
that it is much easier to believe that it was 
all done with Burn’s connivance than without 
his knowledge, The Magistrate who heard 
the witnesses and has those means of judging 
of the value of oral testimony which are 
denied to a Court of Appeal believed their 
testimoney against Burn. I can find no good 
or even plausible reason for supposing that 
he misappreciated. it. Nevertheless there is 
very great force in the argument for the 
defence, that in the case of men of approved 
character, and meritorious work, it would be 
unsafe to convict on the testimony of such 
men as Fernandez and Chaya, however 
credible their testimoney might superficially 
“appear to be. 

What then are the circumstances which, 
` apart from the statement of Fernandez and 
Chaya, show that Burn was a party to the 
theft. They are these: firstly; it is impro- 
bable that the collection of the stolen pro- 
perty, its weighment, and packing in the 
barrels, could go on, without the connivance 
of Burn. Secondly, there is the existence of 
the fictitious pass which was_ undoubtedly 
written by Burn. 
an authority to remove three barrels of 
cement from the Dockyard. It was, as Burn 
well knew, not a true pass for two, reasons: 
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first, it was not on the right form, and second, 
if it had been, Burn had no authority’ to sign 
it. Burn’s explanation is that it was given 
in a hurry to Fernandez and was intended to 
be only a memo. from which a proper pass 
would be prepared and signed by a competent 
authority. Itis not explained why Fernandez 
should be concerned in the removal of barrels 
of cement. There was in fact no occasion for 
the removal of cement; there was no outside 
work in progress for which it could. be 
required and no reason to believe that Burn 
could suppose there was any ‘likelihood of a 
genuine demand for cement. If Burn made 
it out for the purpose of being used as a gate 
pass, the conclusion that he was concerned in 
the theft is irresistible. Unhappily for him 
no reason is given which has any claim to 
belief which suggests the conclusion that he 
made it out for any other purpose. 

This pass is of great importance in con- 
sidering the charge against Henry, the Police 
Inspector at the gate. It was his duty to 
collect passes and to see that no goods went 
out not covered by a pass. It was algo his 
duty every Monday to sent in all passes 
received during the previous week, to be 
checked by comparison with the counterfoils. 
This particular pass had no counterfoil and 
did not represent any genuine despatch of 
goods. - It was not intended to get into the 
weekly bundle of passes; for if it did, the fact 
there had been trickery of some kind would 
be evident. It may have been intended 
merely as a blind in case any superior official 
should beat hand at the moment the barrels 
were taken through the gate; or as an 
indication to the Officer at the gate that the 
particular cart with which it was sent, was 
the cart containing the stolen property and 


„as such should be allowed to go withont 


question; or for some other obscure purpose 


‘known to those concerned in the theft but 


not disclosed at the trial. But whatever its 
purpose in the minds of the plotters, they 
must have anticipated that it would come to 
That indeed was precisely 
what would happen in the natural course of 
things; for, he was stationed at the gate for 
the express purpose of demanding passes, 
These circumstances raise a very strong 
presumption that Henry was -concerned in 
the theft. Why otherwise should the thieves ` 
invite discovery by contriving that the pass 
should fall into hishandsP A moderately’ 
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careful scrutiny of it would at once show him 
that probably it was a bogus pass. What 
actaally happened might have been turned to 


Henry's credit, if on obtaining the pass he” 


had acted otherwise than as he did. What 
actually happened was this: Henry sent, his 
subordinate Willis to follow the cart. Willis 
followed it and on finding that it was captured 


by the Police at the entrance to the Foundery, < 


returned to the Dockyard and told Henry of 
what had happened. They then both went to 
the Foundery and there finding that the cart 
had been taken away by the Police followed 
it to the Police office. But they did not say 
that the cart had goné from the Dockyard 
by means of a suspicious pass. and though 
enquiry for a pass was made that very after- 
noon, no such pass was, where it ought to 
have been, on the file and none was produced, 
though the bogus pass was undoubtediy then 
dnder Henry’s control and could have been 
produced. In short, both Henry and Willis 
acted as would be naturalto men concerned 
jn.the theft and anxious to-conceal any 
incriminating circumstances, and not as men 
whose suspicions had been aroused and who 
were anxious to assist in bringing a fraud to 
light. It is, therefore, impossible to suppose 
théb Willis followed the cart for any innocent 
purpose or that he and Henry were not acting 
together in furtherance of the theft. 
The arguments for the defence have been 
` placed before us both fully and lucidly. They 
amount to this, that it is incredible that the 
accused, especially men of good character and 
approved servicé like Burn and Henry should 
risk so much to gain so little; that much of 
the evidence is false; much dubious at least ; 
‘and that the balance which is true does no 
more than raise a suspicion but does not 
amount to proof. All this has been skilfully 
‘and carefully argued.’ But it leaves my 
conviction of the guilt of theaccused unshaken. 
Undoubtedly there was a theft carefully plan- 
ned, deliberately and boldly carried out. 
Undoubtedly a number of workers in the 
‘Dockyard were concerned in it, and it is 
incredible that it should havé been attempted 
in the manner adopted unless the thieves were 
sure of support from some Police official at 
the gate. Itis almost equally incredible that 
it should have been carried out entirely by 
inferior subordinates in the Dockyard and 
without the connivance of any of the upper 
‘or superior staff such as the Dockyard Fore- 


_ INDIAN OASES. 


[1909 


man. Experience warns us that such crimes 
may be committed by men who have pre- 
viously borne excellent characters ; and that 
in frauds.of this kind the gain hoped for is 
not to he limited to what. is made by a single 
theft. Whore there is elaborate system such 
as is disclosed here, there is usually a series 
of thefts and it matters little whether this is 
supposed to be the’ first or a later incident of 
the series. Some of the witnesses have 
certainly not told the whole truth, and much 
of the testimony is ofa kind that would not 
justify acceptance, except that it is confirmed 
by circumstances which cannot be doubted. 
It is indeed the overpowering strength of 
the circumstantial evidence, and not the mere 
oral testimoney, which justifies and compels 
the conviction. 

Much has been said in the course of argu- 
ment against the conduct of the Police. No 
doubt the Police questioned the witnesses 
closely, and no doubt they did all they could 
to preserve them. from outside influence. 
favourable to the accused. No doubt also 


‘they were anxious to bring guilt home to 


definite persons and not to leave the case in 
the very unsatisfactory position which follows ` 
when acrime is discovered but the identity 
of the chief criminals remains, a matter of 
conjecture. All this is evident. But it does 
not tell to the discredit of the Police. Of 
more than this: of illtreatment, criminal 
coercion or tutoring of witnesses, there is not, 
to my mind, any real indication. The 
falseness of some of the oral testimony, and 
the unconvincing nature of much more is not, 
in my opinion, due to Police influence but to 
the unwillingness of the-witnesses to tell the 
whole truth about a transaction which must 
necessarily discredit themselves or others on 
whose favour they were dependent. 

For these reasons I think the convictions 
and “sentences should be confirmed. 


Sentences and Convictions confirmed. 


` 
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(s. 0, 11 Bom, L. R. 1162.) 
BOMBAY HIGH COURT. 
CRINMINAL Apprats Nos. 291 AND 292 AND 
OONFIRMATION Case No. 15 oF 1909. 
September 3, 1909. 
Present :—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
MAVSANG BHAVAN AND oTHERS— 
“ APPELLANTS ` 
_ versus 
EMPEROR. 
Criminal Procedure Oode (Act F of 1898), 8. 286 (2) 
—Prosecution witness emamured before Committing 
Magistrate but his cross-ezaminatton by defence re- 
served — Witness should be produced for crvss-etamimna- 
tron by defense before the S*sgi ona Oourt—Procedure— 

Practice. 

*It is open to the Public Prosecutor to decline to 
examine at the Sessions trial any of the witnesses 
who had been examined for the prosecution before 
the Oomitting Magistrate. Butif the cross-examiua- 
tion of any witness was reserved by the defence 
before the Committing Magistrate and the defence 
desires to cross-examine that witness at the Sessions 


| 


trial, it is the duty of the Public Prosecutor, in the -` 


interests of justice,to tender that witness for -cross- 
examination. Ifthe Public Prosecutor declines to do 
so the Oourt ought to call the witness. 


Mr. Robertson, with Mr. Ratenlal Ran- 
chhoddas, for Accused Nos. land 2. - 
` Mr. V.J. Patel, with Mr. Ratanlal Pan- 
chhoddas, for Accused No. 3. 

Mr. G5. Rao, Acting Government splendor) 
for the Crown. 


Order.—We think that for a satisfactory 
disposal of this case we should have before 
us a correct map of the village marking the 
scene of the offence, the houses and the roads 
and giving other relevant information to 
enable us to understand properly the evi- 
dence of the eye-witnesses to the crime. The 
map which was put in at the trial in the 
Sessions Court is not drawn to scale and 
appears to bedefective and unintelligible in 
several particulars. The prosecution ought 
to get acorrect map prepared by an expert. 

The Sessions Judge ought to have allow- 
ed the prayer of the pleader for the defence 
to cross-examine Chhagan, who had been 
examined for the prosecution before the 
Committing Magistrate but whom the Public 
Prosecutor declined to examine at the Sessions 
trial, Jt was, of course, open to the Public 
Prosecutor to do that but at the same time 
it was his duty, in the interests of justice, to 
tender’ the witness for cross-examination 
seeing that the latter had been examined for 
the Orown in the Committing Magistrate’s 
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Court. If the Public Proseoutor deolined, the 
Court ought to have called the withess for 
oross-examination, 

We send the case back for the prosooution 
to put in a correct map and the defence to 
cross-examine Chhagan. = 

The case to be remitted within two months. 


he 





(s. c. 11 Bom. L. R.1164) . à 
BOMBAY HIGH COURT. 
0. C. Sum No. 176 or 1905. 
September 28, 1909. 

Present :—Mr. Justice Beaman. 
SAFURABAI—Ptaintir#—PEtiTIONER 
versus 
ABDULLABHAIT READYMONEY— 
DEFENDANT—OPPOSITE PARTY. 

Criminal Proredure Code (Act V of 1898), 8. 195— 
Sanction to prosecute—P) inciple—Consideratisna— 
Affidavst in support of application — Cross-examinttion 
on affidsvit—Practice, 

_The principle upon which a Judge should grant 
sanction to prosecute is not that he must be sure that 
the ‘offence has been committed and that the acous- 
ed is likely to be convicted. The true role is that 
the Judge should be satisfied that there is a reason- 
able prima jacis case, flt to be tried. The grant of 
sanction does not involve any trial of the issue, nor 
necessarily forming any definite opinion, one way or 
the other, upon the accused’s guilt, but is restricted 
to removing abar to this question being formally tred 
by another Court. 

On principlo and as a-general rulé no crogs-oxamin- 
ation should be allowed on affidavits made in sup- 
port of an application for sanction to prosecute, 
If the affidavits disclose materials sufficient, if unex- 
plained and uncontradicted, to raise a prima fate 
case against the accused, that is all that is needed at 
that stage. 

A Oourt will not invariably and as a matter of 
course give sanotion to prosecute to a private in- 
dividual even where there is a prima fucte case of, at 
any rate, technical perjary. 

Tt will weigh other considerations as well and will’ 
be reluctant to give sanction which may be’ used 
as an engine of oppression, intended to stifle an ap- 
peal. Where there is an appeal pending such ap- 
plications by the party against whom the appeal 
is preferred are open to that kind of suspicion. 

Mr. R. D. N. Wadia, for the Plaintiff and 
Applicant. 

The Hon.Mr. Ntrangman, Advocate-General, 
for Defendant No. 1. 


Judgment.—In resisting this appli- 
cation for sanction, two points were raised 
upon which I think it desirable to make my 
own view clear. Relying upon ‘some dicta in 
the books I was told that the principle upon 
which Judges gave sanction was that they must 
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not only be sure that the offence had been com- 
mitted, but that it was likely that the accused 
would be convicted. The cases, to which I was 
referred in support of this principle, are old 
Calcutta cases and without meaning the least 
disrespect to the learned Judges responsible for 
them, I am unable to accept such a principle. 
I find absolutely’ no warrant for it in the sta- 
tute law; it appears to me radically unsound in 
theory, and likely to prove mischievous in 
practice. If the principle is sound and univers- 
ally recognized,then every Judge who sanctions 
the prosecution of a person under section 195, 
Criminal Procedure Code, informs the Court, 
usually a subordinate Court, which has to try 
the case that in the opinion of the sanctioning 
Judge, not only is the prisoner guilty, but that 
he ought to be convicted. Such an application of 
the principle clearly stated is shocking. It is 
not only, in my opinion, inconsistent with the 
plain intention of the legislature but is opposed 
to the fundamental principle of all English 
criminal justice. Once attach this implication 
to sanctions and the Magistrate who has to 
try the charge will start proceedings, not pre- 
suming that the prisoner is innocent till he is 
proved to be guilty, but assured that the Judge 
who has permitted the trial has already found 
him guilty. The true rule is that before grant- 
ing sanction the Judge should be satisfied that 
there is a reasonable prima facie case. fit to be 
tried. And as such applications are made to the 
J udge before whom the alleged offence has been 
committed, he is usually in a position to say 
with some confidence, merely upon the contents 
of the application, whether sanction ought or 
ought not tobe given. This too, follows from 
the simple fact, too often overlooked i in argu- 
ment, that giving sanction to prosecute does 
not involve any trial of the issue, nor necessarily 
forming any definite opinion one way or the 


other upon the prisoner’s guilt, but is restrict- . 


ed to removing a bar to this question being for- 
mally tried in another place. 

Very similar considerations govern the 
second point. Applications for sanction are 
commonly supported by affidavits. The rules of 
the High Court allow counsel, with the permis- 
sion of the Court, to cross-examine upon affi- 
davits. It was pressed upon me that counsel 
should not be refused this privilege merely be- 


- cause the matter happened to be of a criminal 


‘ and not of a civil nature. This appeal, on the 


face of it plausible, overlooks a distinction so 
plain, indeed so obvious, that should hardly 
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have thought it would be necessary to point it 
out. An affidavit made in support of an appli- 
cation for sanction to prosecute by one who may 
be the principle witness, perhaps the only wit- 
ness against the prisoner at the ‘subsequent 
trial, is on a different footing altogether from 
an affidavit made in support of some motion or 
rule to obtain civil relief. The latter is-‘ad- 
dressed to the very question which the Judge 
himself has to decide; the former is addressed 
directly, it is true, to such a question but in- ` 
directly and ultimately to the matter which. 
will have to be enquired into and tried by an- 
other Court. Lf insupportofan application for 
sanction. to prosecute, the affidavits disclose 
materials sufficient, if unexplained and uncon- 
tradicted, tò raise a prima facie case against 
the accused person, that is all that is needed 
at that stage. Going further, calling the 
makers of the affidavits, examining them in 
this Court allowing them to be cross-examined, 
in effect holding the whole trial here, would 
be substituting thé sanctioning Judge’s for the. 
Magistrate's Court. If all that could and onght 
properly to be done by the Judge granting” 
sanction, then what would be the use of send- 
ing the cabe to a Magistrate at all? The 
Judge so far from confining himself to his duty 
of determining whether or not he ought to 
remove a bar to the trial of the prisoner .be- 
fore a competent Magistrate would be actually 
trying the prisoner himself. If at the conclu- 
sion of that trial he gave sanction it would be 
tantamount to having found the prisoner 
guilty; and the Magistrate would have to deal 
with the same evidence weighted with the 
expressed opinion of a Judge of the Superior 
Court. No objection of the kind can apply to 
affidavits incivil matters, which the Judge 
has to dispose of himself. That is: why, I 
think that on principle and as a general rule, 
no cross-examination- should be allowed. on 
affidavits in support of an application sa sanc- 
tion to prosecute. ' > 

Having now, I hope, shown that ihe. popū- 
lar and current ideas and arguments are erro-' 
neous ‘and unsound, I come to the main ques- 
tion whether in allthe circumstances I should 
allow Abdulla Readymoney to be prosecuted 
on the charges stated inthe application for 
sanetion. That must always be a matter ‘of 
discretion. A Court will not invariably 
and as a matter of course give sanc-. 
tion to prosecute to a private individual: 
eyen where there is a prima facie -case’. 
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of, at any rate, technical perjury Other 
considérations have to be weighed. Speaking 
generally I am reluctant to give sanctions to 
prosecute which may be used as engines of 
- oppression, intended to atifle an appeal. I do 
not say that that is the case here. But where 
there is an appeal pending such applications 
“by the party against whom the appeal is pre- 
ferred must be open to that kind of suspicion. 
And the caseis peculiar in many ways, 80 
peculiar that-I did for special reasons allow 
the witness Ismail Nur Mahommed to be call- 
ed and examined. His evidence whether true 
or false could be of no’ use whatever now 
to the prosecution; thus the application is 
materially’ weakened on what appeared to be 
the strongest charge. I do not say that even 
so the prosecution might not succeed assuming 
that a Magistrate would believe Abdulla and 
that the bailiff really did give the evidence 
which the applicant says she hopes he would 
give. Moreover, there are the other charges 
which, whether trivial or not; might well be 
thought to be perjury if they were established. 
I do not attach much importance to tho argu- 
ment that the points are trifling andimmaterial, 
or that if sanction were granted in this case 
it would have to be granted in every case 
against,one or the other party toa civil suit. 
Because, although on.the surface these 
alleged contradictions do not appear very 
serious, it might be shown thatin relation to 
the scheme of the defendant’s case, as it de- 
veloped, this is not in fact so. I have given 
the whole matter very careful consideration 
and my conclusion is that having regard 
to certain wide principles of policy, I 
should not grant this sanction. It was 
said in the argument that in delivering 
judgment I had taken a very strong line 
against the defendant Readymoney, as strong 
aline'as could be taken. I think that is so. 
The case is under appeal. If the Court of 
appeal should agree with my view then, I 
think, that would be punishment enough for 
Readymoney. If the Court of appeal should 
diffier from my view I cannot help feeling that 
it would look a little vindictive at this 
stage to grant a sanction to prosecute the de- 
fendant, especially on the application of a pri- 
vate person, party to both the suit and the 
appeal. I could indeed wish that all applica- 
tions of the kind should be made by the Pub- 
lic . Prosecutor who could be depended upon 


not to lend himself to any improper use of 
this power. É 
I reject this appliċation. 
Application rejected. 





(s. ©. 11 Bom. L. R. 1167.) 
BOMBAY HIGH COURT. 
Segor Oasa IN Surr No. 709 or 1999. 
September 23, 1909. 
Present :—Sir Basil Scott, Ohief Justice and 
Mr. Justice Batchelor. 
Sir CURRIMBHOY BBRAHIM— 
PLAINTIFF 
versus 
THs MUNICIPAL OCOOMMISSIONER, or 


BOMBA Y—Drrewpant. 

City of Bombay Aunicipal Act (Local Act LIT of 
1888), 8, 251-A (a )—“ Directly,” meaning of —“Diract- 
ly over and directly under,” explanation of —Water- 
closet, building of. 

The word.“direotly” in clanse (a) of section 2351- 
A of Bombay Act III of 1888, as amended by Act 
V of 1905, is to be read as the equivalent of “im. 
mediately” : and the words “directly over or directly 
under,” inthe said clause, mean not only vertically 
over or under, but also immediately over or under, 
Therefore, a water-closet may be built so as to be 
vertically over or under any part ofa building pro. 
vided that a bath-room intervenes. - 


Special, case stated under Order XXXVI 
of the Civil Procedure Oode (Act V of 1908). 
` Mr. Jardine, and Mr. Short, for the Plain- 
tiffs. : 

The Hon. Mr. Strangman, Advocate-General 
and Mr. Robertson, for the Defendants.. 

OpInion.—This is a case stated for 
the opinion of the Court under Order KXXVI 
of the Civil Procedure Oode, 1908. The 
plaintiffs are the lessees of a piece of land 
situate at Wodehouse Bridge Road, and the 
defendants are the Municipal Commissioner 
for the City of Bombay and the Municipal 
Corporation of the City. í 

The plaintiffs, being minded to build re- 
sidential chambers on their land, notified the 
defendants of their intention and submitted 
for approval the requisite plans and specifica- , 
tions. Objection was taken by the Munici- 
pality that the construction of some of the 
water-closets violated the provision of cl. (a) 
of section 251-A of the City of Bombay 
Municipial Act, 1888, as amended by Act 
V of 1905. That clause runs as follows: — 

“No person shall build a privy or 
water-closet in such a position or manner 
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asto be directly over or directly under any 
room or part of a building other than another 
privy or water-closet or a bathing place, bath- 
room terrace.” 

In order to meet this objection the plaintiffs 
made certain alterations in their plans, which, 
they submitted, were now outside the pro- 
hibition contained in the clause, but the defen- 
dants maintained their original objection. 
The question before us is whether that objec- 
tion is good i in law, and the answer turns on 
the meaning to be given to the word “directly” 
in the clause. The plaintiffs contend that 
the words ‘directly over or directly under” 


mean not only vertically over or under, but- 


also immediately over or under, so that in 
effect a water-closet may be built so as to be 
vertically over or under any part of a build- 
ing provided that a bath-room intervenes. 
The defendants, on the other hand, put a 
wider construction on the clause and submit 
that the words directly over or directly 
under mean “ in a direct line vertically at any 
height above or any depth below.” 

The form of the special case, as it is drawn, 
does not quite correctly follow the require- 
ments of the Order, but any technical diff- 
culty which might have arisen from this 
circumstance has been removed by the parties 
who through their respective counsel have 
assured us that neither side has any desire 
to appeal from our finding, and_that the 
difference between them will be finally settled 
by the expression of our opinion as to the 
meaning of the clause. That being ,80;, we 
proceed to state the reasons for the opinion 
to which the arguments on either side have 
led us. 

In the first place we must notice Mr. Robert- 
son’s argument that, whatever may bo the true 
construction of the clause, the proposed water- 
closets are within the prohibition, inasmuch 
as the structural alterations proposed do not 
remove the defendant’s objection, but are 
merely an attempt to evade the provisions of, 
the clause. In explanation of this point it 
should be stated that the ground floor of the 
building is to be a restaurant and that, accord- 
ing to the original plans, the bath-room and 
the water-closet were to be side by side 
on the first - floor immediately over the 
restaurant. “When objection was taken by 
the Municipality, under the clause cited, the 
plaintiffs so altered the position of the water- 
closet as to bring it immediately over the 


bath-room, which is immediately over the 
restaurant. The floors of the bath-room and 
of the water-closet are built of impervious 
material so that there are now two impervious 
floors between the water-closet and restaurant 
Mr. Robertson, however, contends that the 
water-closet ought even now to be regarded as 
being immediately over the restaurant and 
not the less so because as he puts it, a small 
corner of the bath-room intervenes between 
the water-closet and the restaurant. But we 
think that this contention must be disallow-~ 
ed.. There may, no doubt, be cases where 
a structural alteration is so slight in effect as 
to amount to nothing more than a colourable 
pretence of doing something which the Act 
requires to be done substantially; but we do 
not think that this is such a case. Asa matter 
of plain fact, what is now immediately below 
the water-closet is the bath-room and not 
the restaurant; and the truth of this -descrip- 
tion still remains despite the fact ‘that the 
water-closet is over, not the whole bath-room, 
but only a four feet high recess in the bath- 
room. It follows, therefore, that the posi- 
tion of the water-closet does not contravene 
the provisions of section 251-A (a) if 
the plaintiffs’ view as to the meaning 
of this clause is to prevail. In our opinion it 
ought to prevail. 

It is plain that by the phrase - “directly 
over ” the draftsman of the Act intended to 
convey one or other of only two possible 
alternatives, and seeing that a familiar word 
lay apt for the purpose of expressing either 
‘alternative, it may be regretted that both 
these words were avoided and the equivocal 
word “directly” was employed. Had the. 
meaning intended been as the plaintiffs suggest, 
one would have expected “immediately”; had 
the meaning been as the defendants suggest, 
one would have expected ` “vertically.” But 
the choice has fallen upon “directly” and we 
must construe it as best we can. -Itseems to 
us that full force is given to the word if we 
read it as the equivalent of “immediately” 
which is in accordance with popular modern 
usage, whereas the more extensive connotation 
required for the defendant’s case would have 
invited a more precise word and some amplifi- 
cation of the phrase. Itis not suggested that 
the word bears any technical sense in the con- 
text in which it occurs, and, therefore, the 
construction must proceed upon the general 
rule that statutes are presumed to use wordg 
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in their popular sense “uti loquitur vulgus,” as 
was said by Dr. Lushingtonin The F'usilier. 
(1). Now whatever may be the interpreta- 
tion favoured by etymological propriety, we 
think that current popular usage is against 
the defendants. If'two visitors to a hotel 


bargained that their rooms should be the- one, 


directly over the other, they would hardly be 
satisfied with rooms, which though in the same 
vertical line, were three or four storeys apart. 
In time also as well as in space, it is clear 
that “ directly,” vts loquitur vulgus, has part- 
ed with its original signification: we say that 
we are coming g directly” without reference 
to the line of our approach and meaning no 
more than at once or forthwith. It is true, 
the original precision is retained in scientific 
or mathematical usage, but with that we are 
not concerned: the point is that in popular 
speech this etymological accuracy has been so 
far lost that we do not think it can be read 
into “directly” where the word can receive 
ample interpretation otherwise. Further 
Support for this view may befound by con- 
sidering the language of the clause without 
the word.“directly”; for, that should suggest 
the particular lacuna which the insertion of 
the. word was intended to supply. If the 
clause had read “‘no person shall build a water- 
closet in such a position or manner.as to be 
over or.under any room or part of a building 
other than another water-closet or a bathing 
place,” then a bathing place at the western 
extremity of the first floor might conceivably 
have justified a, water-closet at the eastern 
extremity of the second floor; for the water- 
closet would have been, in a sense, over the 
bathing place. It appears to us that the 
addition of the word “‘directly” is sufficiently 
accounted for by an intention to prevent such 
a construction and that the context does not 
warrant us.in ascribing to the draftsman any 
wider intention. 

As to the argument which was sought to be 
based on substantial considerations affect- 
ing the public health, we think, that it is 
exposed to a two-fold answer: first, that, if 
effect were to be given to the defendant's con- 
- tention, the Act would apparently be restrict- 
ive beyond all reasonable need, and, secondly 
and principally that the Commissioner must 
be presumed to have entertained no sach ap- 
prehension in this case, for had he done so, he 


would have exercised his wide powers of pro- 
(1) (1864) 84 L. J.P.M. & A. 25, at p. 27, 
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hibition under section 246-A of the Act instead’ 
of limiting. himself to a technical and mani- 
F doubtful objection under section 251-A - 
a). 

For these reasons we return the following 
answers to the two questions put in the case. 

(a) The words “directly over or directly 
under” in clause(a) of section 251-A should be 
understood in the restricted sense contended 
for by the plaintiffs, and (b) in the affirma- 
tive. 

There will be a decree accordingly. 





(s. c. 11 Bom. L. R. 1172.) 

BOMBAY HIGH COURT. 
ORIGINAL CIvIL Sum No. 244 or 1909. 
September 13, 1909. 

Present :—-Mr. Justice Macleod. 
WALBAI—PLarntizr 

"versus i 
HEERBAI AND OTHERS—DEFENDANTS. 

Hindu Law—Adoption—Mother’s sister’s son cannot 
be adop'ed, : 

Under Hindu Law the mother’s sister’s son, though 
he may also be the father’s brother's son, cannot be 
adopted. 

The Hon. Mr. Strangman, Advocate Gene- 
ral, with Mr. Bahadurjt, and Mr. Ohitre, for 
the Plaintiff. 

Mr. Padshah, with the Hon. Mr. Setaivad, 
for Defendant No. 1, 

Mr. Davar, with Mr. Jinnah, for Defen- 
dants No. 2 and 4, i ` 


Mr. Bhandarkar, with Mr. Desai, for 
Defendant No. 3. 
Judgment. —oOne Ramji Govindji 


died in February 1908 leaving two widows 
Heerbai and Walbai, his step-mother Bhagbai, 
and her daughter Velbai him surviving. In 
March 1908 Walbai the junior widow, filed 
this suit for the administration of the estate 
of Ramji, making Heerbai and Bhagbai 
defendants. After the suit was filed, Heerbai 
purported to adopt one Jadhowji the son of 
Ramji’s father’s brother and mother’s sister. 


Jadhowji and subsequently Walbai were 
added as party defendants to this suit. 
= * * * * -74 * 


. It remains for me to come to a finding on 
the 6th issue whether the adoption of the 
third defendant is invalid on the grounds that 


-he is son of Ramji’s mother’s sister. 


It was held by the Privy Oouncil ig 
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Bhagwan Singh v. Bhagwan Singh (1), that 

_ the text of Sakala cited by the authors of 
‘the Dattaka Mimansa and Dattaka Chan- 

drika on the question who can be adopted 

_ is authoritative in all parts of India. That 
text is as follows, . according to the literal 
translation given to the Court: during ‘the 
argument :— 

“A son of aSapinda or also next a Sagotra, 
a sonless twice born should adopt. i 
` In default of son of Sagotra should adop 

` Agotra, .a daughter’s son, sister’s son and 
mother’s sister’s son excepting.” 

But defendants Nos. 1 and 3 argue that the 
verse should be divided into two parts, that 
the first permits the adoption of all sapindas 
and those of. the same gotra as the adoptive 
father. without any restriction, and that the 
second confines the prohibition against the 
sister's sons,’ daughter’s sons and mother’s 
Bister'a sons to persons: who are neither 

_sapindas nor sagotras, that, therefore, as the 


third defendant is the father’s brother’s son `- 


of Ramji, the fact that he is also the mother’s 
sister’s son, is immaterial. i 
I should not have been inclined myself to 
adopt this construction; - 
The prohibition seems to .me to be general, 
but in any. event I am precluded from holding 
otherwise by a decision of this Court in 
Ramchandra Krishna Joshi v. Gopal. Dhondo 
Joshi(2), where Ohanbal, J. at p.632 construes 
the text as follows :— 7 
: “In the order of selection for adoption the 
first choice is directed in favour of a sapinda, 
failing him a Sagotra, and in default of these 
a stranger, excepting always the specific 
instances mentioned, vizs., a daughter’s son, 
a sister's son, and the mother’s sister’s son.” 
. I find, therefore, that the adoption of the 
‘third defendant is invalid. 


oo * * * Jk 
a 
(2 


* * 


21 A. 412 ; 26 L A. 153. 
82 B. 619; 10 Bom. L. R. 948. 


(s. o. 11 Bom. L. B. 1176.). 
BOMBAY HIGH SOURT. 
Civ Rerurexce No. 40 or 1909. 
September 6, 1909. 
Present :—Mr. Justices Macleod. . 


In re- SUKHANAND GURUMUKHRAI. 

s Land: Acquisition “Act (I of 1894), s. 23—Market 
valne—Residentiul prope: ty—Oompensation— ( omid- 
vations -io be borne ın miad—Faluation on basis of 
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rental—Separate valuation ef land and materials—- 
Surplus land—Inquiry by Acquisition Officer—Duty 
of pleaders appearing—Evidence—Prowf—Practice. 

The income of a property whether actual or im- 
aginary is one of the recognized starting points for a 
valuation, but it would be a mistake to think 
that that is the only element to be taken into-con- 
sideration. ‘ ‘ 

In the case of residential property to endeavour to 


-arrive atthe market value solely on the basis. of 


- 


hypothetical rent may- work grave injustice to the 
owner. x 
a value in the market not for the return they give. 
on capital investment, but for the advantages and 
enjoyment which accrue from their possession. Re- 
sidential property (meaning the property which a 
purchaser wishes to acquire for his own residence) is 
guch a commodity. Bn : 

The first question to determine is whether ' there 
is a demand, and if there isa demand the original 
cost is the most important-element for consideration. 
Aman who buys land and’ builds thereon does not 
necessarily produce a marketable commodity of the 
value of his outlay, but it: does not follow’ that he 
“never does. Fora man who wishes to acquire a re- 
sidence, for himself ina particular locality will con- 
sider. not only the procurable rent of houses in 
the market, but also'the cost of building a new one. 

If in the case of an imcomplete building the 
claimant can be awarded, in addition to the estimat- 
ed cost of his incomplete building, the present value 
of his land instead of the original cost, there is no 
reason why this method should be absolutely barred 
and the owner compensated on the basis of an imagi- 
nary rental merely because he happens to have com- 
‘pleted his building before the notification. 5 

There is no objection to giving surplus land'a valu- 
ation but it must really be surplus land. £ 

It is not desirable that legal practitioners attend- 
ing before an Acquisition Officer should make re- 
ference to what may happen if the case is taken to 
Court. It is their duty to assist the officer in arriv- 


There are commodities which may possess , 


ing at a valuation by putting before him all the , 


materials and information at their disposal. 
At the same time the officer should not treat all 
such information with suspicion and throw out 
everything which is not proved according to the 
rules of evidence which prevail‘in a Court of Justice 
thus necessitatmg a claimant incurring heavy costs 
and extending the time occupied by the enquiry to 
an inordinate length. The Acquisition Officer is in, 
a position to make any inquiry thatthe may think 
may help him in making hie award, but he can hardly 
expect each individual claimant to produce sub- 
stantial proof in respeotof all the details whioh it 
occurs to him, eitherfrom his own conscience or 
from the suggestion of the public body or company 
for whom the Government are acquiring the land, 
should form the materials from which the award has 
to be compiled. ` g 7 


‘Mr. Robertson, for the Claimants. a. 
Mr. Weldon with the Hon. Mr. Strangman, 
Advocate-General, for the Government... +; 
Judgment.—this is a reference by 
the Special Acquisition Officer under section: 


Yt 


at 4 
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18 of the Land Acquisition Act relating 
to a piece of land measuring 3,009 square 


yards with a bungalow erected thereon 
situated on the Matunga Road which 
runs between Matunga station on the 


G.LP. Railway OCompany’s_line and Mahim 
station on the B. B. and O. I. Railway Oom- 
pay’s line, The property was. notified by 
Government for the purpose of being handed 
over to the G. T. P. Railway Oompany which 
required additional land for traffic sidings 
and waggon sheds. A considerable area of 
the surrounding land has already been the 
subject-matter of previous references before 
me. The claimant purchased_the land in 
reference about 1901 at the rate of Rs. 2 
per square yard, and_after— filling it in all 
over to the extent of about .2 feet built a 
~ substantial upper storied—buugalow with 
out-houses. The whole was surrounded with 
a low wall surmounted by a wooden fence. 
The compound has been laid out as a garden. 
This neighbourhood after the plague broke 
out in Bombay towards the end of 1896 was 
the first resorted to by persons who wished 
on that account to live outside the city. A 
considerable quantity of land changed hands 
and houses began to be built, but further 
development was checked when it was 
ascertained that the Bombay Improvement 
Trust had notified for acquisition all the land 
between the two Railways from Dadar to 
` Matunga, so far back as 1898 or 1399. That 
notice was cancelled about the year 1905 and 
@ fresh notice was issued by Government for 
acquisition for the Railway Company on the 
22nd February -1906. The demand, however, 
for suburban residences continued unabated, 
. though it could only be satisfied by erecting 
houses in Salsette. $ 
Mr. Murphy, the Special Acquisition Officer, 
has valued the property on the basis of an 
hypothetical rent to the exclusion of all other 
methods. The claimant after the bungalow 
had been completed, had occupied the upper 
floor himself and had occasionally let out 
the ground floor aud parts of the out-honses, 
so there was no possibility of arriving at the 
` letting value of the whole except by guess- 
< work. Mr. Chambersfor Government estimated 
| that a fairrent would be Rs. 100 per mensem. 
“Mr. Murphy based his award ona rental of 
Rs. 120.. In his decision he has complained of 
the attitude. adopted by the claimant's legal 
advisers. The first valuation they brought 


INDIAN CASES. 


279 
in was one by Mr. Bryant based on his 
estimate of the present value of the land 
and buildings. The Company's solicibor stated 
that this valuation was on a wrong basis, the 
correct basis being the rental value. Mr. 
Murphy adopting the contention summarily 
rejected the claimant’s valuation, and appa. 
rently expected him to immediately produce 
a valuation on a rental basis. At a later stage 
of the proceedings after the Railway Company 
had opened their case the claimant was 
allowed as a matter of grace to bring in 
a valuation also based on an hypothetical rent. 
Before me both parties have argued the case 
on the same basis. 

Now the income of a_property whether 


, acbual or imaginary is, no doubt, one of the 


recognized starting ‘points fora valuation. 
The mistake everyone has made in this case 
lies in thinking that that is the only element 
to be taken into consideration. In the case 
of residential property to endeavour to arrive 
atthe market value solely on the basis of 
hypothetical rent may work grave injustice to 
the owner. There are commodities which may 
Possess a value in-the market not for the 
return they give on capital invested, bat 
for the advantages and enjoyment which 
accrne from their possession, Residential 
property is such a commodity, and here by 
residential ‘property I mean property which 
a purchaser wishes to acquire for his own 
residence. The first question to determine 
ig whether there isa demand and if there is 
a demand the orjginal cost iz the most 
important element oF Consideration. I have 
frequently observed that a man who buys 
land and builds thereon does not necessarily 
produce a marketable commodity of the value 
of his outlay but it does not follow that he 
never does. For a man who wishes to acquire 
a residence for. himself in a particular 
locality will consider not only the procurable 
rant of houses in the market but the oszt 
to himself of building a new one. 

Now Iam satisfied that in February 1995 
there was a demand for residential property 
in this locality and that persons of means 
residing in the native town were anxious to 
obtain accommodation outside the town during 
the plague season; farther that the situ- 
ation of claimant’s property was eminently 
favourable and that his expenditure on land 
and building was absolutely normal.- : 

Mr. Ohambers admittel that that Was 
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nothing extravagant about the building and 
that the property could be valued as a resi- 
dence without fixing on an imaginary rental. 
Unfortunately Mr. Murphy’s award preclud- 
ed him from forming an unbiassed opinion 
of the value of the property on this basis. 
The claimant proved that the cost to him had 
been about Rs. 26,000 but beyond that he had 
laid out the compound, planted trees, and 
brought into existence, as is evident from the 


photographs putin, an eminently desirable 


residence available for saleas a going concern. 
It is not unreasonable for the Court to assume 
that a purchaser wishing to acquire such a re- 
sidence in this neighbourhood would realise 
he could not build at any less cost, in addition 
he would have to incur considerable trouble 
and wait for a considerable time before he could 
enter into residence. lf any authority were 
required for valuing on the basis of cost it can 
be found in the case of Government v. Dayal 
Mavji (1), where the Court went further 
than Iam prepared to go, by awarding the 
claimant in addition to the estimated cost of 
his incomplete building, the present value of 
his land instead of the original cost. There 
is no reason why this method -should be 
absolutely barred-and the owner compensated 
on the_basis-of-an~imaginary_rental merely 
because he happens to have completed his 
building before the notification. Taking into 
account the demand for residential property 
in this locality the cost of the’ property to the 
owner, its favourable situation and the fact 
that it possesses absolutely normal features, I 
consider its market-value on the 22nd 
September 1906 was Rs. 25,000. The claim- 
ant’s valuation on the basis of a rental of 
Rs. 185 all the year round cannot be consider- 
ed a reasonable one. If I am to consider an 
jmaginary rent I do not think any one would 
pay more than Rs. 140 at the outside. The 
claimant, moreover, has attempted to increase 
his valuation by setting up a scheme for 
separating 816 square yards from the south 
end of the compound which he alleges would 
havea value of its own without interfering 
with the value of the bungalow. No doubt he 
did ask his engineer before the 22nd February 
-1906 to prepare plans for a chawl on the 
south and west boundaries of his property, 
but I do not feel confident that he ever meant 
| to carry this into execution. A chawl 
t accommodating 80 or 100 people would 
(1) 9 Bom, L. R. 99. 
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certainly have prevented the bungalow from 
being considered a desirable residence. i 
Apart from that I am entirely against tak- 
ing such schemes into consideration. There 
is no objection to giving surplus land a 
valuation but it must really be surplus land. 
In this case the claimant has walled in and 
laid out the whole of the land which he 
clearly bought for the purpose of building 8 
bungalow on it. Supposing I valued 816 
square yards proposed to be cut off, at Rs. 3 
per square yard I shonld certainly consider 
that the value of the bungalow asa residence 
would be deprecated to a far greater extent. 
I regret that there should have been any 
friction between the Special Acquisition Officer 
and the claimant’s solicitor. I am sure the 
latter intended no disrespect to an officer who 
was carrying out with great consideration and 
ability the work entrusted to him by Govern- 
ment. Unfortunately having fixed in his 
mind that the only way to value the property 
was on the basis of an imaginary rent he 
seems to have considered himself precluded 
from accepting any information or suggestions 
which were not directly pertinent to such a 
method. On the other hand it is not desirable 
that legal practitioners attending before an 
Acquisition Officer should make reference to 
what may happen if the case is taken to 
Court. It is their duty to assist the Officer in 
arriving at a valuation by putting before him. 
all the information and materials at their 
disposal. At the same time I deprecate any 
tendency to treat all suchinformation produced 
by a claimant with suspicion, and to throw 
out everything which is not proved according 
to the rules of evidence which prevail. ino 
Court of Justice thus necessitating a claimant 
incurring heavy costs and extending the time 
occupied by the inquiry to an inordinate 
length. The Acquisition Officer is in a- 
position to make any inquiry that he may 
think may help him jn making his award 
but he can hardly expect each individual 
claimant to produce substantial proof in 
respect of all the details which it occurs to 
him either from his own conscience or from 
suggestion of the public body or company for 
whom Government are acquiring the land 
should form the materials from which the 
award has to be compiled. i iP 
The claimant has been awarded Rs. 
20,205.20. That must be increased by Rs. 
4,794.80 to which must be added 15 per cent. 
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and interest on the whole at 6 per cent since 
Government took possession. The claimant 
must also be paid the costs of their refereuce. 





(s. c. 11 Bom. L. B. 1181.) 
BOMBAY HIGH COURT. 
CRIMINAL Rerorence No. 67 or 1909. 
August 4, 1909. 
Present :—Sir Basil Scott, Chief Justice, 
and Mr. Justice Batchelor. 
MUNICIPAL COMMISSIONER or 
BOMBAY 
versus 
G. I. P. RAILWAY COMPANY. 
Railways ` Act (IX of 1890), s. 7—Ony of 
Bombay Municipal Act (Local Act III of 1888), 4. 394 
(i) (d)—Railwsiy Company not bound to take license 
from the, Municipal Commissioner for storing sleepers 
for Railway use. | ` 

The Agent of the Great Indian Peninsula Railway 
Co., was charged under section 804 (i) (@) of the City 
of Bombay Municipal Act with having used certain 

. premises for the purpose of storing certain timber 
without a license from the Municipal Commissioner. 
It was found as a fact ou evidence that it was 
necessary for the convenient making, maintaining, 
altering or repairing the Railway that the Railway 
Company should be at liberty tostore Railway sleepers 
on the premises in question: 

Held, that the statutory powers given to the 
Railway Company by section 7 of the Indian Railways 
Act precluded the necessity of obtaining a license 
from the Municipal Commissioner: 

Held, further, that as section 7, sub-section (2) of 
the Railways Act provides for an undivided and ex- 
clusive control of Railway Administrations by the 
Supreme Government, if the Municipal Commissioner 
is.really of opinion that the Railway Company is 
exercising its statutory powers in 8 manner incon- 
sistent with the health of the inhabitants of Bombay 
or the safety of property therein, it is always open to 
him to make a representation to that effect to the 
Governor-General in Oouncil in order that the state 
of affairs complained of may be inquired into and if 
necessary remedied. £ 

Reference made by A. H. S. Aston, Esquire, 
Chief Presidency Magistrate of Bombay. ` 


Facts.—The Agent of the Great Indian 
Peninsula Railway Co., was charged in the 
Chief Presidency Magistrate’s Court under 
section 394 (4) (d) of the City of Bombay 
Municipal Act with having used certain pre- 
mises for the purpose of storing timber with- 
out a license granted by the Municipal Com- 
missioner. The Magistrate found as a fact 
on the evidence that “it is necessary for the 
convenient making, maintaining, altering or 
repairing the, Railway that the Railway 
Company should be at liberty to store Rail- 


way sleepers on the premises in question from 
time to time and that as the sleepers are ob- 
tained by shiploads from Australia it inevit- 
ably follows that at certain periods there is 
a large accession to the stock.” 

Upon the above facts the Chief Presidency 
Magistrate referred under section 432 of the 
Criminal Procedure Code, the following ques- 
tions for the opinion of the High Court :— 

1. Does the fact that the Railway: are not 
trading in-timber and that the purpose for 


‘which the premises are used is necessary for 


the convenient carrying on of their business 
as a Railway over their whole system negative 
the intention to store within the meaning of 
section 394 (1) (a) of the City of Bombay 
Municipal Act? 

2. Do the statutory powers given to the 
Railway Company (section 7 of the Indian 
Railways Act IK of 1890) preclude the 
necessity of obtaining a license from the 
Municipal Commissioner to use premises in 
such a manner as is necessary for the con- 


‘venient making, altering, repairing and using 


the Railway? oe 
3. Is the fee payable for a license con- 
templated by section 394 (1) (a) of the 
Municipal Act a tax within the meaning of 
aa 135 of the Indian Railways Act IX of 
90 ` 


4, Isthe Government of India;Notification 
No. 9977 dated the 29th November, 1907, a 
valid Notification within the meaning of 
section 135 (I) of the Indian Railways Act 
and does it render the Railway Company 
liable to pay the license fee in question? 

5. Can an obligation to obtain a. license 
be separated from a liability to pay the fee P 

6. Do license fees come within the Noti- 
fication ? : 

Mr. Oohen (instructed by Messrs. Oratwford 
Brown and Oo), for the Municipal Oom- 
missioner. 

Mr. Robertson (instructed by Messrs. Inttle 
& Co.), for the Railway Company. 


OptInion.—The Agent of the G.I. P 
Railway Co. was charged in the Presidency 
Magistrate’s Court under section 394 (i) (d) 
of the City of Bombay Municipal Act with 
having used certain premises for the purpose 
of storing timber without a licanst granted by 
the Municipal Commissioner. 

The Ohief Presidency Magistrate having 
taken evidence has referred for the opinion of 
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this Court certain questions specified ab the 
end of the case: stated by him. 

The first question is, in our opinion, one of 
fact and not of law, pad: therefore, cannot be 
stated under section 439 of the Criminal Pro- 
cedure Code, under which this reference is 
made. 

As regards the other questions, if the 
second question is answered in the affirmative 
no answer need be given to the remaining 
questions, for the case will in that event hare 
to be decided in favour of the respondent. 

The second question is in these terms :— 

‘Do the statutory powers given to the 
Railway Company (section 7 of the Indian 
Railways Act IX of 1890) preclude the 
necessity of obtaining a license from ,the 
Municipal Commissioner to use premises in 
such a manner as is necessary for the con- 
venient making, altering, repairing and using 
the Railway? ” 

Section 7 of the Indian Railways Act IX 
of 1890, to the provisions of which the G. I. P. 
Railway i is subject, provides as follows :— 

(1). “Subject to the provisions of this Act 
and, in the case of immovable property not 
belonging to the Railway administration, to 
the provisions of any enactment forthe time 
being in force for the acquisition of land for 
public purposes ‘and for companies, and sub- 
ject also, in the case of a Railway Company, 
to the provisions” of any contract between the 
company and the Government, a Railway ad- 
ministration may for the purpose of con- 
structing a Railway or the accommoda- 
tion or other works connected there- 
with and notwithstanding anything in any 
other enactment for the time being in force. 

(A) do all other acts necessary for making, 
maintaining, altering or repairing and using 
the Railway.” 

(2) “The exercise of the powers conferred 
on a Railway administration by sub-section(1) 
shall be subject to the control of the Governor- 
General in Council. 

In stating the case the Magistrate finds as 
a fact on the evidence that it is necessary for 
the convenient making, maintaining, altering 
or repairing the Railway that the Railway 
Company should be at liberty to store Rail- 
way sleepers on'the premises in question from 
time to time and that as the sleepers are ob- 
tained by shiploads from Australia it inevi- 
tably follows that at certain periods there is a 
large accession to the stock. _ Upon this find- 


ing ib would appear prima fatce that the Rail- 
way administration is authorised to store Rail- 
way sleepers upon the premises in question 
notwithstanding anything i in any other enact- 
ment for the time being in force. 

Tt is, however, argued on behalf of the 
Municipal Commissioner that notwithstanding 
the statutory authority and notwithstanding 
the finding of the Magistrate it is still neces- 
sary for the Railway Company to obtain a 
license under section 394 of the Bombay Act 
111 of 1888 for storing sleepers upon the pre- 


“mises. 


It will be convenient at this point to set 
out the portions of the sections of the Munici- 
pal Act, which have been referred to in argu- 
ment :— 

Section 894 (1), (b) and (d) provide :— 

‘(1) No person shall use any premises for 
any of the purposes herein below mentioned 
without, or otherwise than in conformity with 
the terms ofa license granted by the Com- 
missioner in this behalf, namely: — 

(b) any purpose which is, in the opinion of 
the Commissioner, dangerous to life, health 
and property, or likely to create a nnigance, 
and.. 

(d) storing for other than domestic use 
or selling timber, firewood. charcoal, coal, 
coke, ashes, hay, grass, straw or any other 
combustible thing.” 

Seotion 479 (1) provides :— 

(d) “ Whenever it is provided in this Act 
that a license or a written permission may be 
given for any purpose, such license or written 
permission shall specify the period for which, 
and tha restriction and conditions subject to 
which, the same is granted, and shall be 
given under the signature of the Commissioner 
or of a Municipal Officer empowered under sec- 
tion 68 to grant the same.’ 

Section 479 (8) provides :— 

“Subject to the provisions of clause (d) of 
section 403, any license or written permission 
granted under this Act may at any time be 
suspended or revoked by the Commissioner,’ 
if any of its restrictions or conditions is in- 
fringed or evaded by the person to whom the 
same has been granted, or if the said person 
is Convicted of an infringement of any of the 
provisions of this Act or of any regulation or 
by-law made hereunder in any matter to 
which such license or permission relates.” 

It is not disputed that the unrestricted pro- 
visions of section 394 would empower the 
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Commissioner to refuse in his discretion to 
grant a license. This view has the authority 
of a ruling of this Court in its favour. See 
Haji Esmail Hazes Essac v. Municipal Oom- 
missioner of Bombay (1). é 
It was at first contended by counsel for 
the Commissioner that the power of refusal 
extended to such a case as the present but 
being pressed by the words of section 7 of the 
Railways Act “notwithstanding anything in 
any other enactment for the time being in 
force” and by the consideration that such a 
contention if upheld would give to the Com- 
missioner, under section 394 (b). the power, 
if he thought fit, to prohibit the working of 
the Railway in parts of the city. He modified 
andreduced the argument to this, thatalthough 
by reason of the terms of section 7 of the 
Railways Act the Commissioner could not pro- 
hibit the use of any premises, the use of which 
was authorised by the terms of seotion 
7, yeb he still had reserved to him under 
section 894 (1) (d) a power of regulat- 
ing the method in which the Railway 
Company should store timber upon its pre- 
mises even though such storing was authoris- 
ed. by section 7 (1) (f); and authorities wers 
cited to the Court in support of the general 
proposition that an implied repeal of one Act 
by a later Act will not be inferred if it is 
possible exen partially to harmonise the pro- 
visions of the two Acts. While we recognise 
this as a general rule of construction, we do not 
think that there is any scope for its applica- 
tion in the present case; in the first place, it 
would involve an almost complete re-writing 
of section 394, part of it being left to stand, 
another part being restricted without any 
precise guidance as to the limits of the res- 
triction and yet another part being altogether 
deleted. It seems to us very doubtful whe- 
ther such a recasting of the section would be 
warranted by any recognised principles of con- 
struction. In the second place we have not 
only the provision that the words of section 7 
shall be read notwithstandicg anything in 
any other enactment for the time being in 
force, but we have an express declaration in 
sub-section (2) of the authority which shall 
have control of the Railway administration‘in 
the exercise of its powers under sub-section 
(1). That authority is the Governor-General 
in Council and not the Municipal Commis- 


sioner. $ 
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The provisions of the Railways Act to 
which we have referred provide, we think, for 
an undivided and exclusive control of Railway 
administrations by the Supreme Government. 

Considerations of convenience and the safety 
oi the public and security of property -have 
been pressed upon usinargument. But we 
do not think there is any practical force in 
any of these suggestions, for, if the Municipal 
Commissioner is really of opinion that the 
Railway Company is exercising its . statutory 
powers in 8 manner inconsistent with the 
health of the inhabitants of Bombay of the 
safety of property therein, it is always open 
to him to make a representation to that effect 
to the Governor-General in Council in order 
that the state.of affairs complained of may be 
inquired into and if necessary remedied by the 
proper authority. 

For these reasons we answer the second 
question in the affirmative and we return the 
case to the Presidency Magistrate to be disg- 
posed of in accordance with this finding. 





(s c. 11 Bom. L. R. 1187). 
BOMBAY HIGH COURT. 
ORIGINAL CIL Sut No. 628 or 1908. 
August 23, 1909. 

Present :—Mr. Justice Macleod. 
DAMODAR KHIMJI—PLAmNTIF 


versus 
DAYAL MOWJI—Doeregnpant. 

Will—Eaecutor—Trustese—Trustee for specifo pur- 
pose — Fwecutor de son tort—Costs—Limitatwn dct 
(TX of 1908), 38.9, 10 —Trusts Act (II of 1882), s. 87 
—Cinil Procedure Code (Act V of 1908), 8. 35 (2). 

Ina Will the testator mentioned a debt of about 
Bs. 2,000 due by one D The Will appointed the tes- 
tator’s wife manager of his estate during her life- 
time, and further provided that after her death two 
executors D and K shall administer the estate. Pro- 
bate of the Will was obtained by K alone, who sued 
D for the debt due to the testator : 

Held, that D was not an executor. He may have a 
right on the death of. the widow to apply that probate 
should be granted to him but until he makes an ap- 
plication to the Court, not having been direotly ap- 
pointed, he isnot an executor and can exercise no 
functions as such. $ 

One can only be an executor de son tort, as long as 
he intermeddled with the estate and his liabilities last 
as long as he continues dealing with the estate. 

The proviso to section 9 of the Limitation Act ap- 
plies only to an administrator, under “the grant of 
lettera where he isa debtor of the deceased. 

The mere appointment of a person an executor does 
not make him a trustee. Whether an executor is a 
trustes for a specific purpose within the meaning of 
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section 10 of the Limitation Act depends entirely on 
the facts of each case. 

The usual rule is that costs should follow the event, 
and if the Court does not follow that rule, the Court 
is bound to record its reasons. 
~- Mr. B. J. Desai with Mr. Gupte, for the 
Plaintiff. 

Mr. Jinnah, with Mr. y. 3. Bhandarkar, for 
the Defendant. 

Judgment.—one Gokaldas Jetha died 
on 6th March 1904 leaving a Will. In that 
Will he sets out what property he is possessed 
of and particularly mentions a debtof about 
Rs. 2,000 due by. Dayal Mowji. In effect he 
appoints his wife manager of his estate with 
full powers of management during her life- 
time. He then goes on to say “After the 
death of my wife my two executors Dayal 
Mowji Kalianji and Damodar Khimji, shall” 
do such and such- things “with my estate” 
and directs how the residue shall be disposed 
of, He concludes “my executors shall act in 
accordance with the directions contained in 
this Will on their true religious faith and my 
wife shall act with the advice of my 
executors.” 

Two or three weeks after the death of the 
testator Dayal Mowji and Damodar Khimji 
took away the Will from the cupboard of the 
deceased’s house and Dayal Mowji wound up 
the shop belonging to the deceased, handing 
over the proceeds to the widow. It appears, 
however, that nothing further was done by 
either Dayal Mowji or Damodar Khimji 
except to deposit the Will with the solicitors, 
Messrs. Raghavaya and Bhimji. Sometime 
afterwards a proposal was made for filing a 
petition for probate, but Dayal Mowji declined 
to join. A suit was filed in the Small Cause 
Court in 1907 against the other debtor men- 
tioned in the Will, Tribhowandas Lallubhoy, 
both Dayal Mowji and Damodar Khimji 
joining as plaintiffs. In 1908 probate was 
granted to Damodar Khimji alone as executor 
according to the tenor of the Will and a decree 
was passed in his favour alone in the Small 
Cause suit. On the 29th of April 1908, 
Damodar Khimji sent a notice through his 
solicitors to Dayal Mowji calling upon him 
to pay the amount which was due by him to 
the testator and eventually Damodar Khimji 
filed this suit.praying that the defendant may 
be ordered to pay the sum of Rs. 3,225-8-6 
for principal and interest and for all necessary 
directions and accounta. The defendant 
mainly relies on the contention that the suit 
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is barred by-limitation, but if it is not barred 
he is willing that account should be taken of 
what is due by him to the testator. Now, on 
the question of limitation, the first diestioni 18 
what is the nature of the account between the 
testator and Dayal Mowji? It was alleged 
in the plaint that the account was mutual, 
open and current and, therefore, article 85 of 
the Limitation Act applied. That contention ~ 
was not maintained during the argument and 
I must, therefore, hold that the account was 
an ordinary current account between the tes- 
tator and Dayal Mowji. 


> The next question is what was the position 


~of the defendant? Was he an executor 


appointed by the Will or was he an executor 
in accordance with the tenor cf the Will or 
was he an executor de son tort? The Will 
does not appoint him executor in so many 
words. The persons named by the testator 
as executors have nothing to do with the 
estate until the death of the widow. During 
her life-time their functions are limited to 
giving her advice. If, therefore, they applied 
for probate as executors they would come in 
direct conflict with the powers which were 
granted to the widow, under the Will. There- 
fore, it seems to me that tHe defendant is not 
an executor. He may have rights on the 
death of the widow to apply that probate 
should be granted to him in accordance with 
the tenor of the Will but until he makes an 
application to the Court, not having been 
directly appointed, he is not an executor and 
can exercise no functions as such. j 


The next question is whether he is an 
executor de son tort and there is no doubt toa 
certain extent he intermeddled with ‘the 
estate, though I feel doubtful whether what - 
he did doin connection with the winding up 
of the estate is such as would make him an 
executor de son tort. It is quite possible that 
he acted according to the wishes of the widow. 
But assuming he made himself by his action 
an executor de son tort, that would only. 
render him liable for certain results in con- 
néction with his action. It would not make 
him an executor. He can only be an executor 
degon tort as long as he intermeddled with the 
estate and his liabilities last as long as he 
continues dealings with the estate. On the 
question of limitation as against.an executor 


-de son tort, L do not think that time ceased 


running. 
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I hold that the defendant is not an executor 
under the Will and as he has not obtained 
probate as an executor according to the tenor 
and ‘as there is no doubt he has ceased 
intermeddling with the estate as executor de 
eon tort, (if he ever was such an executor) it 
seems to me the question of limitation cannot 
arise and that, therefore, time has not ceased 
running against the plaintiff so as to prevent 
the period of limitation coming to an end. 


- Under section 9 of the Limitation Act, 
when once time has began to run, no subse- 
quent disability or inability to sue stops it: 
provided that, where letters of administration 
to the estate of a creditor have been granted 
to his debtor the running of the time pre- 
scribed fora suit to recover the debt shall 
be suspended while the administration con- 
tinues. Itig quite clear that that praviso 
does not apply to this case and it only applies 
to anadministrator under the grant of letters 
where he is a debtor of the deceased. With 
this exeception in the case of an ordinary 
grant of letters of administration, the ranning 
of time would not be suspended. But I must 
also deal with the contention which was 
argued at a ‘considerable length on the 
assumption that the defendant was an exe- 
cator, that time would uot ran against the 
plaintiff from the date of testator’s death. 
That could only be under section 10 of the 
Limitation Act and time would only cease to 
ran if the defendant as executor was a trustee 
for a specific purpose. That depends entirely 
upon the facts of each case.and assuming here 
that the defendant was appointed executor 


by the testator, it is quite clear that he does’ 


not come within the provisions of section 10 
of the Limitation Act. Under section 87 of 
the Indian Trusts Act he would be a trustee 
of thedebt due by him and, therefore, the 
common law doctrine under which such a debt 
would be released, would not apply, but it 
does not follow that he thereby becomes an 
express trustee of that debt fora specific 
purpose, unless that is so designated in the 
Will. So that evenif there were in this Will 
express words “I appoint Dayal Mowji my 
executor,” still that would not prevent time 
from running. Therefore, this must be treat- 
ed as an ordinary debb due to the estate of 
Gokaldas Jetha the period of limitation for 
which is three years. It rung [from the date 
of each item in the account, : 
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Whether the time runs from- the date of 
each item in the account or whether time 
should begin to run atthe date of the tes- 
tator’s death, in either case, the claim is 
barred. The result is that the suit must be 
dismissed. 

I understand from what fell from Mr, 
Jinnah that although the defendant was 
anxious to resist this suit he is not indisposed 
to pay what is really due by him to the estate. 

The usual role is that costs should follow 
the events and if the Court does not follow 
that rule, the Court is bound to record its 
reasons. 

In this case the testator evidently placed 
considerable trust and confidence in the defen- 
dant, and directed that he should be con- 
cerned with the ultimate disposal of the pro- 
perty and that heshould be one of the per- 
sons to advise his widow how to manage the 
estate during her life-time. Ho expressly 
mentions, that Rs. 2,000 are due by the defen-’ 
dant and whatever his legal position might 
be there was certainly a moral liability on the 
defendant to pay what was due to the testator 
according to the Will or to render an account 
to the widoty. Instead of doing that he lieg 
by and keeps the money in his own’ pocket. 
After four years when a demand is made 
upon him by a person who has a legitimate 
right to make that demand instead of saying 

Tam willing to pay what will be found due 
on the account,” he sets up the ples of limi- 
tation. No doubt according to law he was 
entitled to do that and the Court is bound to 
take that into consideration. 

If once it is brought to the notice of the 
Court that the claim’ ig barred, it has no 
power to pass judgment onit. But it ig 
impossible to say that the conduct of the 
defendant in his relation to the testator'’s 
estate is in [any way creditable to himself, 
The only way I can express. my opinion of 
that, is to disallow his costs. - 
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EMPEROR V. GAYA NATH DASS., 
(s c. 13 0. W. N. 622) 
“CALCUTTA HIGH COURT. 
OBRIMINAL APPEAL No. 41 of 1908. 
February 16, 1909. 
Present: —Mr. J ustiċe Caspersz and 
Mr. Justice Ryves. 
EMPEROR 
versis 
GAYA NATH DAYS AND OTHBRS. 
—APPBLLANTS. 
, Peral Code (Act XLF of 1860), s. 8023—Murder— 
Death from apoplexy or epilepsy — Finger nail marks — 
Theury as to cause of death should tusce d and not pre- 
. cede collection af eridence. 
< Where there were scralches on the throat of the 
deceased such as would be prodaced by the nails of 
the hands, it is necessary to be cautions in coming 
to a conclusion as to ths cause of death, for the 
effects of apoplexy, epilepsy, and other like diseases 
might be mistaken for those of manual strangulation. 
A theory as to the cause of death shoald succeed, 
and not precede, the collection of evidence, other- 
wise itia a moitter of common knowledgsa that the 
evidence may be made to fit in with the theory. 
Facts.—In the morning of September 
12, 1908, a woman of the town named Dakhya- 
bala made a report to the police to the effeot 
_ that she had been told by one of her tenants, 
a prostitate named Hari Priya, that a man 
named Anukul Das was lying in her house 
apparently dead, and that in the previous 
night she, the informant, had seenNishi Kanta, 
Gays Nath and Shashi, the senang; in Hari 
Priya’s house. 
` The Police Sub-Inspector went to ‘the place 
and saw the dead body. He noticed that 
the neck was swollen and that there were 
scratches about the neck and the throat. The 
body was sent to the Civil Srirgeon for post- 
mortem examination. The Civil Sargeon after 
examination exprassed the opinion on Septem- 
ber 15, that death might have been due to 
throttling. In the meantime, as the marks 
on the body suggested that the deceased met 
with a violent death, the Sub-Inspector drew 
up a first information of the offence of murder 
on the 12th and inthe evening of the next day 
‘ Hari Priya made a statement by which she 
charged the four acoused with the murder of 
Anukul Das. 
The other facts are stated in the judgment. 
Mr. E. P. Ghose and Babu Ramesh Ohandra 
Sen, for the Appellants. 
‘Mr. Orr, Deputy Legal Remembrancer, for 
the Orown. ° 
Judgment.—tThis is a reference under 
section 374 of the Code of Criminal Procedure 
from the Sessions Judge of Rungpore who has 
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convicted the four accused persons under sec 
tion 302 of the Indian Penal Code and passed 
the death sentence on the first prisoner Gaya ` 
Nath Das and sentences of transportation for 
life on each of the other three prisoners Matal- 
Das, Shashi Bhusan Das, and Nishi Kanta 
Ohandra. The matter has also come before us 
on appeal by the accused. 


The Assessors were divided in opinion. 
One gentleman thought that the deceased 
Anukul had been murdered, the other Assessor 
was in favour of the theory that Anukul had 
died of some disease like apoplexy. The first 
Assessor gave five weighty reasons for his 
further conclusion that the accused were not 
guilty of the murder of Anukul. These reasons 
have been examined by the learned Sessions 
Jadge whose judgment is full and exhaustive. 
Weare unable, however, to accept the conclu- 
sions at which the learned Sessions Judge has 
arrived. 


The first question for determination is 
whether the deceased Anukul died from the 
effects of strangulation or ratherby throttling, 
or whether he died from natural causes such 
as apoplexy or epilepsy or the like. The 
doctor was examined twice, and the impression 
left on our minds from a careful and attentive 
perusal of both these depositions is that he 
was not by any means certain that the deceased 
had met with his death as the result of 
violence. He said no doubt that he hardly 
thought that the indications he found were 
consistent with any other cause of death but 
strangulation. But his view was that death 
might have been due to throttling, and he 
was not decidedly of opinion that throttling 
was the cause of death. In his original 
report, dated 13th September, he deliberately 
wrote, ‘death may have been due tothrottling.” 
There were some remarkable injuries on the. 
deceased and among them were a number of 
scratches on the front part of the neck running 
downwards. These scratches might have. 
been caused by the nails of the fingers of the 
deceased either when he was suffering from: 
some fit or other, or when he was endeavouring 
to release himself from an attack. But if 
several persons joined in the act of throttling 
him, and if one of the persons held the 
deceased's hands, this being the case for the 
Crown, it is scarcely possible that the nuils 
could have been applied in the manner indi- 
cated in the alternative theory. 


t 
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Our attention has been called to the work 
on Medical Jurisprudence of Hehir and 
Gribble (5th edition, p. 291) where a case is 
cited from Chever's well-known treatise. We 
have referred to the original authority (Dr. 
Norman Chever’s Manual of Medical J urispru- 
dence, pp. 580 and 582). The facts of that 
case are extremely like the facts with which 
we are dealing. There were scratches on the: 
throat such as would be produced by the nails 
of the hands. From the congestion of the brain 
and lungs the Civil Surgeon was decidedly of 
opinion that death was dueto strangulation. 
In delivering the judgment of the Court, the 
Judge of the Nizamut Adawlut, Mr. E. A. 
Samuells, observed that it was necessary to 
be cautious in cases of this kind because the 
effects of apoplexy, epilepsy, and other like 
diseases, might be mistaken for those of 
manual strangulation, and, in the result, the 
Court thought that though the Civil Surgeon 
may have been correct in his opinion as to 
the cause of death, yet the evidence against 
the prisoner was much too doubtful to admit 
of a conviction. 

There is a similar observation in Taylor’s 


Medical Jurisprudence (5th edition, Vol. I, , 


page.736). It is as follows :—— 

“ Finger nail marks might be self-inflicted 
in a struggle which again suggests homicide, 
though it must be remembered that an 
epileptic or indeed anyone might thus injure 
the throat in an attempt to.escape accidental 
strangrlation from a collar.” $ 

On the face of these authorities we are by 
no means satisfied that the deceased Anukul 
met with his death from throttling, and the 
alternative theory is equally probable that he 
died from the effects of some fit under which 
he was labouring. It is also in evidence that 
there was some gunja smoking on the night 
in question, and it is of importance that the 
father of the.deceased, when he viewed the 
dead body of his son, is said to have exclaimed 
“ haramzada gunja-eater.” In this view of 
the matter the case for the prosecution is in 
our opinion untenable. 

We have further examined the evidence 
on the side of the prosecution and, more 
particularly, considered the evidence of the 
prostitute Hari Priya. We may mention’ 
that the Sub-Inspector who took up the 
enquiry seems to have arrived at a theory 
on ‘the day following the night of the 
occurrence and he expressed that theory in 
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no uncertain terms in his first information 
report. He says:— ‘Iam of opinion that the 
said Gaya Nath alias Anukul, alone or béing > 
assisted by any or all of his companions Matal 
Das, Shashi Das, Nishi Kanta Chandra and 
others murdered Anukul as rival of Hari 
Priya’s love.” Itis scarcely necessary to say — 
that a theory should succeed, and not precede, 
the collection of evidence ; otherwise, it is-a 
matter of common knowledge that the 
evidence may be made to fit in with the theory: 
such as the police officer in this case pro- 
pounded. The evidence of Hari Priya shows ` 
that these youngmen were in her room, and 
that the usual singing and other amusements 
were going on up to a late hour at night. It 
is said that, after a temporary quarrel and ` 
reconciliation, the accused persons fell upon’ 
the deceased who was lying down indis- 
posed and throttled him. The conduct of 
the accused is, however, quite inconsistent 
with this case for the prosecution. We ‘have 
it- that the accused Gaya Nath actually 
fetched the doctor next morning; that another 
accused person, Shashi, was feeling the pulse 
of the deceased and that the story implicating 
all the four accused inthe affair, ag subsequently 
elaborated, was not put forward until nearly 48 
hours after the occurrence that is on Sunday 
evening long after Hari Priya had been in the 
handsof the police. We are not -satisfied 
that this girl Hari Priya has told the whole 
truth. It is at least equally probable, sup- 
posing that the deceased met with a violent 
death, that the occurrence took place when 
Hari Priya, was fast asleep, and that she did 
not know anything about it as an -eye- 
witness. It is also equally probable that the 
details which are given are not those which 
were actually witnessed. There are many 
circumstances into which we need not go in 
detail. The story told by Hari Priya in the 
Sessions Court differed from that before the 
Committing Magistrate, and we have compared 
the two versions. The story for the defence 
does not in any way implicate Hari Priya as 
having been concerned in the death of the de- 
ceased. It is consistent from the very beginning 
thatAnukul met with his death from unknown 
causes when he was-asleep and that in the 
morning the discovery of his dead body was 
made and reported to the mistress of the Bari‘ 
where the prostitutes live. ` The theory which 
the Sub-Inspector formed-in his first informa- 
tion report does not explain the complicity of 
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the three accused presons, namely, Matal 
Das, Shashi Das and Nishi Kanta Chandra, 
and from the evidence given by the women of 
the Bari it appears that there could have been 
no real hostility on the, part of Gaya Das who 
was said to resent the presence of the discarded 
lover. . 

We are, therefore, unable to accept this 
reference. 

The convictions and sentences are set aside 
and the appeal is allowed. The accused 
persons are acquitted and we direct that they 
be released and set at liberty. 

Appeal. allowed. 





(s. 0. 5 L. B. R. 98.) 

LOWER BURMA CHIEF COURT. 
Frest Civit Arrear No. 13 or 1908. 
May 17, 1909. 

. Present :—Sir Charles Fox, Chief Judge and 

Mr. Justice Parlett. | 
AW NIN AND OTHERS— DRFENDANTS—- 
APPELLANTS 
| versus 
Vv. A. R. RAMAN CHETTY— PLAINTIFE— 
‘RESPONDENT. 

Mortgage—Assignment—Equitalle mortgage created 
before application of Transfer of Property Act can be 
assigned by denosst of title-deeds—Tranafer of Property 
Act (IV of 1882), s. 69. , - 

An equitable mortgage, having been validly oreat- 
ed before the Transfer of Property Act was made ap- 
licable to Burma, stands on the same footing as an 
equitable mortgage by deposit of title-deeds in Ran- 
goon, and can be assigned by delivery of the title- 
deeds. 7 

There is nothing inthe Transfer of Property Act 
which expressly requires that an assignment of a 
valid subsisting equitable mortgage shall be in writ- 
ing and registered. 

Mr. Ba Hla Aung, for the Appellants. 

Mr. P. N. Chart, for the Respondent. 

Judgment. 

Fox, C. J.—There is no ground for holding 
that the execution of the promissory notes by 
Nima was not proved. Ramswami Chetty 
testified to the fact of Nima having executed 
them, and the plaintiff produced his title- 
deeds, which: were deposited at the time. The 
deposit constituted an equitable mortgage of 
the properties, and the plaintiffs sued for a 
_ maortgage-decree, 

The limitation for- such a suit is twelve 
years from the date on which th money sued 
for becomes due--xee T. P. Pethapexma! 
Ohetty v. James L. Phillips -(1). If the suit 
had been brought by:the original mortgagee, 


(2) (1891) 8. J. L. B. 555, - ` 
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there could be no question of limitation. 

The plaintiff is the holder of the notes 
after endorsement. The title-deeds deposit- 
ed were handed over to him with the notes. 

It was argued that as there was no written 
transfer of the mortgage to him, the plaintiff 
cannot enforce the mortgage. He is the 
holder of the promissory note and as such 
has aright to sue on it under the Negoti- 
able Instruments “Act. By section 137 of 
the Transfer of Property Act the pro- 
visions of Chapter VIII of the Act do 
not apply to Negotiable Instruments. As 
regards the mortgage the deposit of deeds 
constituting the equitable mortgage was 
before rection 59 of the Transfer of Property 
Act applied to this province, and equitable 
mortgage of lands outside Rangoon by deposit 
of title-deeds were recognized before the 


< application of the Act. The transfer, however, 


was after the application of the Act to the 
province. Section 59 of the Act says where 
the money secured is one hundred rupees or 
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upwards a mortgage can be effected only by. 


a registered instrument signed by the mort- 
gagor and attested by at least two witnesses. 
As between the promisee of the promissory 
notes and the plaintiffs who is the holder of 
them there is ro question of effecting or creat- 
ing a mortgage. Between them’ there was, 
or purported to be, merely an assignment or 
transfer of a mortgage already created, Sec- 
tion 2 of the Act says that nothing in it shall 
be deemed to affect any right or legal liability 
arising ont of a legal relation constituted be- 
fore the Act camé into force; and section 9 
says thata transfer of property may be made 
without writing in every case in which 
a writing is 
law. Before the Act came into force in the 


-provinee the original equitable mortgagee 


had the right to assign his mortgage orally 
or by any act, such as delivery of the deeds, 
signifying and intended to be an assignment 
ofthe mortgage to another. -There is nothing 
in the Act which expressly requires that an 
assignment of a valid existing equitable mort- 
gage shall be in writing and registered. In 
my opinion this particular equitable mort- 
gage, having been validly created before the 
Transfer of Property Act was made applicable 
to Burma, stands on the same footing as an 
equitable mortgage by deposit of title-deeds 
in Rangoon, and could be assigned by delivery 
of the title-deeds, - 


not expressly required by. 
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~ I would dismiss the appeal with costs. 
-_Parlett, J —I concur. 
: Appeal dismissed. 


. 





i (8..0. 5 L. B. R. 94.) 
LOWER BURMA CHIEF COURT. 
FULL BENCH. ` 
- Civ Rermgawor No. 3 or 1909. 
May 31, 1909. © 
Present : Bir Charles Fox, Chief Judge, 
Mr. Justico Moòre and Mr. Justice Bell. 
P. L. R. M. N. PERCHIAPPA CHETTY— 
k ae PLAINTIFF 
‘versus 
PO KIN AND OTHERS—DHRENDANTS, - 
X Court Fees Act (VI of 1870), s. 17—‘ Distinct 
- subjects,” meaning of—Suit on several promissory-notes 
erecuted for diferent advances or for ona balance em- 


braces distinct subjects—Practice— Wrongs practice does 
not become right through age. 

Where several promissory-notes have been made on 
different dates by a debtor in favour of the same 
payee in respect of the sums advanced by. the latter 
to the former on different dates and the payee brings 
one suit against the maker in respect of his claim 


upon all the promissory-notes, such suit embraces - 


distinct subjects within the meaning of section 17 of 

the Oourt Fees Act. 

. Where the balance of an account has been struck 
-and in settlement of the account, the debtor -on one 

gnd the same date’ makes in ‘fayour “of his creditor 

séveral promissory-ngtes payable on‘demand for sums 


amounting in the aggregate to the balance so found’ 


“to be due from him and the payee thereafter brings 

one suit against the maker in respect of his claims 
upon all the promissory-notes, such a snif embraces 
several distinct subjects within the meaning of ee 
tion 17 of the Act. 

The words “ distinct subjects’ ini ‘section 17 mean 

distinct causes of actions. 
~ Ibis not-necessary that a suit mast fall under more 
than one of the categories of suits mentioned in sec- 
tion 7 before it-can Be said to embrace distinct causes 
_of action. 

Chamaili Rari v. “Ram Dai, 1 A. 552; Parshotam 
‘Laly. Lachman’ Das, 9 A. 252; Ramchandra vi Antaji 
Bom. P. J. 1887, at p. 271; Reference under ‘Court Fees 
Act, 1870, 16 A. 401; Chand Kaur v. Partab Singh, 
16 0. 98; 15 I. A. 158; inlohard v. Shih Charan, 2 À, 
676 ; Cheds Lal v. Kirath Chand, 2 À. 682, relied upon. 
Kishori Lal Roy v. Sharut Chunder Mosumdar, 80. 
593; 10 O. L. R. 859, not followed. 

-Per Fox, 0. J.—A wrong practice cannot become a 
right practice through age and if, the practice of a 
Court is not in conformity’ with what thé Legislature 
has’ laid down-it must be -altered and’ a practice in 
‘conformity with law adopted. i 
- Mr. Giles, for the Plaintiff. Za S 
. Mr. Lentaigne, for the’ Defendants. 

“REFERENCE TO A FULL BENOH. 

-: Bell, J.—These are two suits by: the same 


- plaintiff against two sets of defendants, one of 
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whom is a party to both auits. Tho plaint in 
Suit No. 55 of 1908 alleges that the defendants 
on different dates in or about June and Decem- 


ber 1905 borrowed from . the plaintiff-various — 


gums amounting in all to Rs, 1 ,550, and on 
the 10th and llth June ‘and 154 December 
1905 jointly executed five promissory-notes 
for the sums so advanced. The plaint in, the 
other suit, whioh originally was filed in the 
Court of Small Causes, alleges that on the 
29th October 1905 accounts of former deal- 
ings between the plaintiff and the defendants 
in that suit wore settled -and a balance of 
Rs. 1,500 was founà to be due from the latter 
to plaiņtiff, and the defendants jointly execut- 
ed three promissory-notes for sums amount: 
ing in.the aggregate to this -balance of 
Rs. 1,500. Each plaint further alleges that 
from time to time certain payments were made 
on‘account of interest only, that-towards the 
end of 1907 the plaintiff pressed for payment - 
and threatened to sue the makers of the notes, 
that eventually it: was agreed that plaintiff 
should refrain from filing suits and. two of 
the makers of the promissory-notes would 
secure the sums due’ 6n both accounts by 
mortgaging certain - honses, , that thereupon 
the plaintiff at the request of these two last- 
mentioned debtors, one of whom ‘is a party 
to both suits and the other to Suit No. 55, gave 
up Rs. 168 of his claim and had a mortgage- 


- deed prepared ‘from the, balance of Rs. 4,000 


then due in respect of the eight notes, and 
that at this stage one of the -defendants got 
the eight notes from him by. a: trick and 
fraudulently refused to return them. Each 
plaint next sets out the amount dué for 
principal and balance. of interest upon ihe 
notes covered by that suit, 
plaintiff has asked for-payment of the amount 
due but has not been paid, and asks fora de- 
cree against the defendants for such amount 
together with interest thereon from the date 
of filing the suit. It will be noticed-that the 


states -that the, 


-plaintiff did not bring one suit for. the sum | 


due in respect of- all the eight promissory- 
notes upon the alleged agreement to mortgage 
against’ the parties to that agreement, nor did 
he seek in any way to enforce or make any 
use of that agreement. He did not ‘allege 
any merger of the-original debts, but on “the 
contrary brought two separate suits -and in- 
cluded in each suit only claims arising out of 
promissory-notes signed by-the same ‘set of 
defendants, oe 


Spa aR 


260 


PERCHIAPPA OHETTY v, PO KIN. 


The defendants in each case admitted the 
originul debts to plaintiff and execution of the 
various promissory-notes referred to in the 
plaint, denied that the notes had been obtain- 
ed by improper means as alleged in the plaint, 
and pleaded that the amounts due in each 
case were paid in full at the time of the return 
of the promissory-notes. The two suits were 
tried together and in each case judgment 
was in favour of the plaintiff. As the point 
was not material there was no statement in 
the pleadings or the evidence as to the dates 
on which the promissory-notes were payable 
but, as the point may possibly be material 
upon one of the questions: referred by me,. 
I have made enquiries and have been informed 
that they all were payable on demand. 

In drawing up the decrees it occurred to 
the Assistant Registrar on the Original Side 
that the plaints had not been properly stamped 
as required by section 17 of the Court Fees 


Act VII of 1870, and he accordingly brought . 


the matter to my noticeas the parties refus- 
ed to pay the excess Court-fee which he desir- 
ed to levy. Each plaint bore the Court-fee 
stamp required in an ordinary suit for the 
sum of money claimed in such plaint. His view 
was that the claim on each of the promissory- 
notes was a distinct subject” within the 
meaning of section 17 and that the Court-fee 
leviable on each plaint ought to have calculat- 
ed on this basis. In support of this view he 
referred me to the decisions of the High Court 
of the North-West Provinces in the case of 
Ohamatli Rant v. Ram Dat (1). and Parshotam 
Lal v. Lachman Das (2), and of the High 
Court of Bombay in Ramachandra v. Antaji 
(8). Mr. Giles for the plaintiff and Mr. Len- 
taigne for the defendants urged that these 
decisions were erroneous and conflicted as well 
with the long established practice of this 
Court and of its predecessor, the Court 
of the Recorder of Rangoon, as with the clear 
language of section 17 and the principle 
underlying a judgment regarding the mean- 
ing of this section delivered by a Full Bench 
of the High Court at Oalcutta in the case of 
Kishori Lal Roy v. Sharut Ohunder Mozoomdar 
(4). They also’relied upon certain unfor- 
tunate consequences that, they urged, would 
necessarily result from placing the meaning 
suggested by’the Assistant Registrar upan 

| 1 A. 652, 

(2) 9 A. 252, 

(3) Bom. P. J. (1887) 271. 
(4) 8 O. 598; 10 O. L. R. 359. 
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the section, as showing that such meaning 
could not have been intended by the Legisla- 
ture and contended that in any event the 
language of the section was ambiguous and, 
therefore, a meaning wihch favoured their 
clients should be placed upon it: 

The points involved seem to me very im- 
portant and I think that they require further 
consideration. 

I, therefore, refer to a Bench, andor section 
11 of the Lower Burma Courts Act, 1900 the 
following questions :— 

(1) Where several promissory-notes have 
been made on different dates by a 
debtor in favour of the same payee ' 
in respect of sums advanced by 
the latter to the former on differ- 
ent dates and the payee brings 
one suit against the maker in respect 
of his claims upon all the promis- 
sory-notes, does such suit embrace 

. distinct subjects within the meaning 
of section 17 of the Gourh Fees Act, 
1870 P 

(2) Where the balance of an IEE has 

' been struck and in settlement of the 

account the debtor on one and the 

same date makes in favour of his 

creditor several promissory-notespay- 

able on demand for sums amounting 

in the aggregate tothe balance so 

found to be due from him and the 

payee theresfter brings one- 
against the maker in respect of his 
claims upon all the promissory-notes, 
does such suit embrace several dis- 
tinct subjects within the mean- 
ing of section 17 of the Court Fees 
Act, 1870 ? 

Judgment. 

Fox, C. J—The answers to the questions 
referred depend upon the construction to -be 
given to the words “two or more distinct 
subjects ” in section 17 of the Court Fees Act, 


1870. 


The section is as follows:— 

“Where a suit embraces two or more distinct 
subjects, the plaint or memorandum of appeal 
shall be chargeable with the aggregate 
amount of the fees to which the plaints or me- 
moranda of appeal in suits embracing sepa- 
rately each of such subjects would be liable 
under this Act. 

Nothing in the former part of this asotion 
shall be deemed to affect the power conferred 


suit ` 
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by the Code of Oivil Procedure, section 9.” 

Section 9 of the Code of Civil Procedure in 
force in 1870 ran as follows :— 

Iftwo or more causes of action be joined 
in one suit and the Court shall he of opinion 
that they cannot conveniently be tried to- 
‘gether, the Court may order separate trials of 
such causes of action to be held.” 

By the insertion of the second paragraph 
of section 17 of the Court Fees Act the Legis- 
lature indicated that but for it the power 
of a Oourt to order separate trials of different 
causes of action joined in one suit-might be 
affected by the first paragraph of the section. 
This affords a clue to what it was referring 
in using the words “two or more distinct sub- 
jects.” The meaning of the words has been 
the subject of much consideration in the Allah- 
abad High Court, and has given rise to 
differences of opinion amongst learned Judges 
of that Court. 

The various opinions from time to time ex- 
pressed are set out in the report of a Refer- 
ence under ` the Court Fees Act, 1870, s. 
5 (5), in 1694. The majority of the learned 
Judges appear to have agreed in thinking that 
the words ‘ distinct subjects ” were synony- 
mous with “distinct canses of action.” 
One of the learned Judges thought that 
the former words would embrace more than 
the latter, and that “distinct kinds of relief” 
would fall under them also. This latter view, 
however, was not explicitly adopted by any 
of the other Judges who had considered the 
matter, and in the Full Bench case of Ktshort 
Lal Roy v. Sharut Ohunder Mosumdar (4) it 

was impliedly dissented from by a Full Bench 
of the Calcutta High Court. 

Counsel for both parties to the present suit 
join in urging that the words “ distinct sub- 
jects’ ” should not be read as equivalent to 
even “ distinct causes ‘of action. ” It has beer 


argued that section 17 of the Act must be, 


read with section 7, and that for section 17 
to operate so-as to make a higher fee payable 


than what would be payable under section 7,- 


there must not only be distinct causes of ac- 
tion, but these causes of action must fall under 
more than one of the categories of suit men- 
tioned in section 7. This contention is, in my 
opinion, untenable. Section 17 is not expressly 
dependent on section 7,nor is it impliedly so. 
It appears to me that the word “ subject in 


section 17 refers to the subjects of the 
(5) 16 A. 401. ane 
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suit. Inthe questions put to us, the sub- 
jects of the suit, or in other words what were 
sued upon, were the promissory notes, which 
were beyond dispute distinct subjects. Prao- 
tically the words “distinct subjects,’ may 
be synonymous with “ distinct causes of ac- 
tion, for, according to the judgment of their 
Lordships- of the Privy Council in Ohand 
Kour v. Partab Singh (6) the term “‘cause of 
action’’ means the media upon which the 
plaintiff asks the Court to arrive at a conclu- 
sion in his favour. The media would include. 
the basis of each claim made in the suit, and 
ina suit on several promissory-notes, each note 
would bea distinct basis of claim. 

On this view I would answer both questions 
referred in the affirmative: in each case the 
suit is upon several promissory-notes. and the 
foundations of the claim are the same. 

It was urged that it has not been the prac- 
tice of this Court or of its: predecessors to 
demand Court-fees in the manner in which 
these, answers if adopted, will entail. 

As faras I am aware, the questions have 
never before this case been raised, and there 
has been no previous ruling of the Courts on 
them. Now that they are raised we have to, 
come to a-decision upon them. I dissent from 
the view that a wrong practice becomes a 
right practice through age. If the practice of. 
the Court has not been in conformity with 
what the Legislature has laid down, it must 
be altered, and a practice in conformity 
with law must be adopted. 

Moore, J.—I concur. 

Bell, J. — The answers to be given to the 
two questions referred depend upon the mean- 
ing that may be assigned to the words” two 
or more subjects ” in section 17 of the Court 
Fees Act, 1870. : 

Before ‘considering the language of this Act 
I think it-will be convenient to refer to two 
rules of construction which, it was suggested, 
should guide the -Court in interpreting that 
lauguage. In the first place, it was urged that, 
though the Court Fees Act was passed nearly 
forty years ago, it has never been the practice 
either of this’ Court or of its predecessors to 
levy Court-fees in the manner that will become 
obligatory if either of the questions referred 
be answered in the affirmative. In other 
words, Mr. Giles and Mr. Lentaigne rely upon 
the principle of interpretation embodied in 


-the old- maxim ‘optima est legum interpres 
(6) 16 O. 98; 15 I. A-168. 
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consuetudo.” This maxim, however, does not 
+ péem tome to'be applicable to the present 
case: In- the first place, the correctness or 
otherwise of the practice relied upon does not 
Beem ever'to have been brought before a Judge 
in Rangoon for decision. It cannot, therefore, 
be said of this practice either thatit has 


received judicial approval here or that it has 
been notorious, so that long acquiestence by 


` the Legislature in the interpretation put upon’ 


its enactment may reasonably be regarded as 
some sanction or approval of that interpre- 
_ tation. Nor can it be suggested that any rights 
` `of property have grown-up: under this view of 
the law, which will be affected by its reversal. 
Moreover, as I shall have to point out 


directly, the Courts of at least one province- 
in India ‘have adopted a contrary view as to 


the interpretation to be put upon- the 
language of section 17, and there is no reason 


to suppose that that view, if it be the one- 


„justified by the- natural meaning of the 
language used in the Coart Fees Act, has not 
prevailed in other: provinces..In that case 
the practice here is no better’ than a mere 
local’ usage, which cannot be invoked to 


construe a general enactment, even for the 


locality in which that usage has prevailed. - 
` The’ argument that the Act-must be con- 
strued in favour of-the subject because it is a 


fiscal law also seems to me tobe of little 


weight. Having regard, in particular, to the 


tendency of recent decisions Ithink that the’. 


most that can be said to be required in the 
case of such a law is that the language of the 
Act shall.be:so construed that no cases shall 
be held to fall within it which-do not fall 
both within the reasonable meaning of its 
terms and within the spirit and scope of the 
enactment. 

? Section 17 of the Court Fees. Act is as 
re — 


“Where a suit embraces two or more dig 
tinot subjects, the plaint or memorandum of . 


appeal shall be chargeable’ with the aggregate 
~ amount of the fees to which the plaints or 
memoranda of appeal in suits embracing sepa- 
rately each of such subjects would be liable 
under this Act. 
< Nothing in the former part of this‘ section 
shall be deemed to affect the power conferred 
by the Code of Civil Procedure, section 9.’* 
- Section 9 of Act VIII of 1859, which is 
the Code -referred to, was as follows:—‘‘If 
“two or more causes of action be joined: in one 
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a 


suit and the Court shall be of opinion that 


they cannot be conveniently tried together, 
the Court may order separate’ trials- of such: 
causes of action to be held.” ` i r 
Clearly, therefore, the Legislature when 
enacting . the Court'Fees Act was of. opinion 
that, in the absence of the express saving in- 
troduced by the 2nd paragraph-of section 17,- 


“that section might affect the power'of a Court j 


to order separate trials of separate. causes. 
of action which had been joined in one’ suit. 
Though no conclusive inference - can be drawn 
from this fuct, it may fairly be regardéd as 
lending’ colour to the view that the meaning 
assigned tothe words “ distinct subject” by 
the majority of the Judges of the High Court 
of the North-Western Provinces in the cases-of 


Ohamatls Rant v. Ram Dai (1), Mulchand v~' li 


Shib Oharan Lal (7), Oheds Lal v. Kirath 
Ohand (8), Parshotam Lal v. Lachman Das 
(2), and a Reference under the Court Feey 
Act, 1870, section 5 (5), is the correct one 
and that ‘these words.are synonymous with 

“ distinct causes of action.” That this.ia the 
meaning of `“ distinct subjects” seems to me 
to be the view underlying the judgment of the 
Full Bénch of the High Court. d Bengal i in 
Kishori Lal Roy v. Sharut Ohunder Mozumdar 
(4), and indeed I do notsee what wider mean- 
ing can-reasonably be placed upon these words. 
It is true that it was - argued that, as section. 
17 must be read with the other sections of the 
Act including section 7; the “ distinct subject” 
mustbe only such subjects as come’ under 
different sub- sections of section 7, and that 
therefore; a suit, in which the relief claimed: 
is money only, embraces only one subject, 
however, numerous and widely different: the 


. causes of action on which it is based may be. 


I must, “however, confess that 1 was unable. 
to follow this argument, for which I can find 
no support inthe language of either section 
or in any part of the Act. 

It seems to me, therefore, that the answer 
to each of the questions referred must be in 
the affirmative, as each of the promissory- 
notes included in each suit clearly gave rise 
to a distinct and separate cause of action. 


Sires 
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(s.c 5L.B RB. 100). ° 
LOWER BURMA CHIEF COURT. 
: FULL BENCH. z 
” ORININAL Revision No. 76B or 1909.! 
: . June 2, 1909. ' 
„Present: :—Sir Charles Fox; Chief Judge, 
` Mr. Justice Ball and Mr. Jasties Moore. 
‘MA NYEIN GALE—Comprarmant - 
7 versus ` i 


“NGA SEIN AND OTHEES—ÅCOUSED. 
Penal Code (Act XLV of 1860), ss. 886, 426—Stong- 
throwing at back of unoccupied howse—Endangering 
human life or personal safety of othars—Musohief. 4 


né 


The acoused threw large pieces of brick at the 


‘back of the.complainant’s.house. There was no one in 
the house at the time, the complainant being on the 
ground in front of the house. The accused were 


‘convicted of an offence punishablé under section 336 


of the Penal Oode: 

Held, that there being no evidence in the case 
that human life or the personal safety of others 
was ondangered by the acoused’s act, the conviction 
under section 336 was not justified. -The only defined 
offeuce which was applicable to the case was mischief 
under section 426. 

Roof and walls of dwelling-houses are not put up 
to be pelted with brickbats, and owners have a right 
to be protected from even dents and marks being 
made in and on them without their consent. 


Judgment. 


“For, c, S—I understand the Magistrate to. 


haye found that five large pieces of,brick had 
been thrown by the accused at the back of 
thé complainant’s house, and had hit it and 
fallen to the ground outside. There was no 
one. in the house at the time. The complain- 
ant was on the ground in front of, the house. 

She remonstrated with the accused, and _they 
then came towards her and abused-her gross- 
ly. ‘The Magistrate convicted the- „accused 
of an offence punishable under section 336 of 
the Indian Penal Code for haying thrown the 
pieces of brick. He did not convict in respect 
of the.insult. The Sessions Judge is of opini- 
on that the conviction was wrong. He 


thinks that the accused should have been con- | 


victed of offences’ punishable under section 
504 of the Indian Penal „Code, because the 
intention of the accused in throwing the pieces 
of brick, as judged from their subsequent con-, 
duct in abusing the- complainant, was to insult 
her. Icannot agree-inthis view. It appears 
tome that the brick-throwing was merely- 


wanton conduct on the part of rowdy yong’ 
men, and that there was nothing to show that, 
they meant by it to insult the complainant 


and-theraby provoke her to break the public 
peace. The question arises as to what offence, 
if any, they committed in throwing the pieces 


inbiat GAdhs. 


‘them without their consent. 
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of brick at the back of the house and ‘hitting 

it with them. There being no evidence -in 

the present case to show that human life ‘or 

the personal safety of others was_ endangered 

by -the accused’s acts, the convictions under 


section 336 of the Indian Penal Code were not 
justified.. The only defined offence in -the 


“Code which is applicable to the case ‘is “mis- 
“chief.” 


Roofs and walls of dwelling-houses 
are not put up to be pelted at with-brick-bats, 
and owners have a right to be protected from 
even dents and marks being made-in ‘and on 
In a case such 
as the present where large pieces of brick 
were wantonly thrown at a house Į think ‘it 
may -be taken that the house having been hit, 
was-to some extent.altered in condition and 
damaged, and thereby wrongful loss - or dom: 
age was caused to the owner. 

The accused should, in my opinion, aes 
been charged with .offences punishable under 
section 426 of the Penal Code. I would set 
aside the convictions and sentences under sec- 
tion 336 of the Code, and in view of what the 
Sessions Judge says about the alleged-willing- 
ness of the cbmplainant to compromise the 
case, 1 would order the retrial of the accused 
for offences punishable under section 426 of 
the Code. That offence is compoundable, as 
is also the offence punishable under..seotion 
504 of the Code, if the complainant wishes 
to proceed against the accused in connection 
with the insult offered her after the. bricks 
throwing.. 

It will be open to her to cəmpound the 
offences if she so wishes. ` 

Bell, J— 1 concur. ' 4 4 

Moore, J. —I concur. «+s hate 





(s. o. 5 L. B.. R. 162). 5 
LOWER BURMA. CHIEF COURT. 27 
FULL BENĊH, 
| Civit Reregexor No. 2 or 1909. . 
June 7, 1999, - 
Present : :—Sir Charles Fox, Chief Iudgo, 
“Mr. Justice Moore and Mr. Justice Bell. 
_ YEO ENG PWA AND, OTHERS 
versug ' i 
.CHETTY, FIRM or R. M. AR R. M. 
Stump do? (IL of 1899), 5. 2 6) (a) $2 (22)— 
Bord— Covenant by creditor not to sus on o'i jinalnotes ` 
forming th? considsration of an instrument —COontitior ` 
rardsrimj obligatios -vord —Agreement—Promissory- 
“noté—Negotiable Instruments Act (XXVIof 1331), 
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as, 4, 5—“ Certain person,” meaning of—Members 
for the time being of a frm—lInstrument expressing 
payment to a certain person or his representatices. 

An unattested document, in which the debtor 
covenants to pay a certain sum of money to the 
creditor and there is a further covenant that the 
creditor will not sue on the original promissory-notes 
which are merged in the document, is not a bond but 
only an agreement. The covenant by the creditor is 
not a “condition” rendering the obligation void with- 
in the meaning of section 2 (5) (a) of the Stamp Act. 

Gisborne & Co. v. Subal Bowri, 8 C. 284, ; 100. L. R 
219, referred to. h 

The words “a certain person” in sections 4 
and 5 of the Negotiable Instruments Act, incorpo- 
rated in section 2 (22) of the Stamp Act, mean a per- 
son who is capable of being ascertained at the time 
when the promisgory-note is made. 

Yates v. Nash, (1860) 8 O. B. N. 8. 581 and Cowie 
v. Stirling, (1856) 6 E. B. 338, relied upon. 

Therefore, an instrument which is a promissory- 
note in all other respects as defined in the Negotiable 
Instruments Act, but which makes the sum specified 
therein payable on a future date to “the members 
for the time being” ofa firm is not a promissory 
note within the meaning of the Act, as the members 
are not capable of being ascertained on the date on 
which the document is executed. 

Mortgage Insurance Company v. Commissioners of 
Inland Revenues, (1888) 21 Q. B D. 252, referred to. 

Obiter dictum. 

Per Bell, J.—Where money is expressed by such an 
instrument to be payable to a certain person or his 
representatives, the mere inclusion of the word “ re- 
presentative” will not affect the validity of the instru- 
ment asa promissory-note, as ona proper construc- 
tion of the instrument, the money would be payable 
in the first instance to the person specified and his re- 
presentatives would be merely his agents to receive 
payment on hié behalf. 

' Holmes y. Jaques, (1866) L. R. 1 Q. B. 876; Watson 
v. Evans, (1863) 39 L. J. Ex. 137, followed. 

Facts.—The following reference was 
made by the Financial Commissioner, Burma, 
under section 57, sub-section(1), of the Indian 
Stamp Act, 1899 (II ‘of 1899), as amended 
by the Lower Burma Courts Act, 1900 (VI of 


1900), Schedule I :— 

Under the provisions of section 57, sub-sec- 
tion (1), of the Indian Stamp Aot, 1899 (II of 
1899), I refer the case stated below to the 
Chief Court of Lower Burma. This case has 
been referred by the Collector of Rangoon 
Town under section 56 of the Stamp Act. 

A document termed an agreement was made 
on the 22nd August between Yeo Eng Pwa and 
others on the one hand and the Chetty firm of 
R. M. A. R. R.M. on the the other, securing 
re-payment of Rs. 36,000. 

It is drawn up in the form of an agreement 
and, unless it can be shown to come clearly 
under another definition, is correctly stamped. 

- The case has been argued before me by Mr. 
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Giles. If not an agreement, the document 
is either a bond or a promissory-note. 

The Collector dismisses with some brevity 
the question as to whethorthe document is a 
bond. A bond is a document by which a 
person obliges himself to pay money to another 
on condition that the obligation shall be void 
if a specific act is or is not performed, section 
3 (5) (a), Stamp Act. 

The document in question is one in which 

‘the debtor, covenants to pay a certain sum of 
money to the creditor. In clause 3 there is a 
further covenant that the creditor will not 
sue on the original promissory-notes which are 
merged in this document. The question arises 
whether this is a condition. If it is, the docu- 
ment isa bond, whether the debtor “obliges” 
himself to pay or‘‘covenants” to pay. 


Tt is urged by the learned Advocate that the 
breach of the covenant in clause 3 would not 
make the obligation to pay void,but voidable 
only; that were the creditor to commit a breach 
of the covenant in clause 3 and demand-or seek 
to recover on the original promissory-notes the 
debtor could still hold him to the terms of 
this document; thata bond- is a well-known 
form of document in this country with. a 
penalty clause attached, and the meaning 
should not be strained to form the definition 
into a net to catch stray documents. 


In the case of Gisborne-§ Oo. v. Subal Bowri, 
(1), a bond is not described, but it is said to be 
very different from covenant to do a particular 
act, the breach of which must be compensat- 
edin damages. The remedy upona bond is 
described. In the case of .a conditioned bond 
[under section 2 (5) (a)] the plaintiff 
recovers the actual damages he can prove he 
has sustained. Itis a contract of a different 
form from a covenant with a penal clause. 
The document under consideration is certainly 
not a covenant with the penal clause, but 
this does not necessarily imply it is a bond. 

-It is, however, a document under which the 
plaintiff could recover the actual damage he 
could prove lie had sustained, and it would 
thus appear to be one answering to the des- 
cription by Garth, ©. J., in the above quoted 
judgment. h 

It is, however, not in the ordinary form of 
a bond as generally recognized in this country. 

If not a bond, the question arises if it ig a” 
promissory-note. The document contains a 

(1) 80. 284; 10 0. L. R. 219, 
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promise to pay a certain sum of money, it 
names the persons, and is signed by the maker. 


Two questions then arise. Is it uncondi- 
tional, and does it make the money payable 
to a certain person? The learned Advocate 
again asks me to consider the form of the 
document, an argument which may easily be 
stretched too far, and result in making the 
form rather than the essence the criterion by 
which duty should be determined. He does 
not apparently contend that clause 3 is a 
condition but bases his argument on the ex- 
planation of the word “creditor” in the docu- 
ment which is said to include “the members 
for the time being of the firm, their represen- 
tatives [Holmes v. Jaques (2), Watson v. Evans 
(3)] and assigns, [Chatmers’ Negotiable In- 
struments Act, 59].” The word “person” in- 
cludes a company or association, and a body 
of individuals whether incorporated or not, 
and will, therefor, include the Chetty firm of 
R.M.A.R.R.M.; andinasmuch as the ordinary 
promissory-note is notaffected by the cir- 
cumstance that it can be assigned to another 
by order, and is in fact expressly intended 
to be negotiable, I am of opinion that the 
introduction of the word “assigns” will not 

‘affect the character of the document so as to 
make it payable otherwise,than toa certain 
person. 


In the case of Mortgage Insurance Oompany 
-v. Commissioners of Inland Revenue (4), the cri- 
terion by which a promissory-note is deter- 
mined. is whether the promise to pay is the 
sole or one of a number of conditions. I 
am of opinion that clause 3 is the stumbling- 
block. The document is on the part of the 
debtor an unconditional undertaking to paya 
certain sum of money on specified dates to a 
certain person, but by clause 3 if the creditor 
takes certain action the undertaking is void- 
able or damages could be recovered. I am 
of opinion that this does notaffect the nature 
of the document which on ‘the part of the 
debtors is a promissory-note., If, however, 
it does so affectit, I consider the condition 
would make the document a bond. 


I am, however, sufficiently in doubt in 
the matter to render. it advisable to ‘tefer 
the matter to the Chief Oourt of Lower 
Burma. 

(2) (1888) L. R. 1 Q. B. 876. 

1863) 82 L. J. ; 
Q. B. D. 852. 
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Mr. Young, Government Advocate, for the 
Government. 

Mr. Giles. for the Parties. ) 

Judgment. 

Bell, J.—The subject-matter of the present 
reference is a document which purports to 
be an agreement between & person therein 
‘called the “debtor” of the firat part, three 
persons therein called the “sureties” of the 
second part and the Chetty firm of R.M.A.R. 
R.M. therein called the ‘ creditor,” which ex- 
pression, itis stated in the document, shall 
inolude “the members for the time being of 
the firm of R.M.A.R.R.M., their representa- 
tives and assigns” of the third part. The 
recitals show that a sum of Rs. 36,000 was 
due from the debtor to the creditor in respect 
of. principal upon six promissory-notes, that 
the debtor had asked the creditor to accept 
a portion of the sum dueand as to the rest 
to give him time and to receive it on certain 
specified dates by equal instalments, that in 
consideration for the creditors so doing the 
sureties had agreed to join with the debtor 
in making the said payments to the creditor 
and that the portion agreed to be paid in 
advance had been received by the creditor 
on or before the execution. of the document. 
The document next set out that it was thereby 
mutually agreed in consideration of the pro- 
mises that the debtor and sureties thereby 
jointly .and severally covenanted with the 
creditor to pay him the said balance by the 
therein specifed instalments on the dates speci- 
fied therein and would also pay him certain 
interest. Then the 3rd clause of the agreement 
stated: “ That the creditor doth hereby cove- 
nant with the debtor and sureties that he will 
not demand, sue for, recover or do any act to 
enforce payment of the principal sums of the 
said six promissory-notes. It being hereby 
declared that the principal sums on the said 
six promissory-notes have become merged in 
these presents. Provided always that this 
provisions (sic) shall not affect or prejudice 
any way the right of the creditor to enforce 
payment of any instalment that may become 
due and interest thereon.” The two remain- 
ing paragraphs provide that as between the 
sureties and the creditor the sureties were to 
be considered as principal debtor and state 
‘that the agreement was executdd by all the 
parties in the presence of certain specified 
persons. The document and a schedule giving 
some particulars regarding the six promissory- 
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notes were signed by the debtor, sureties and 
‘agent ofthe creditor, but no one signed as an 
attesting witness. ; z 

This document, therefore, was in form an 
agreement and it has been stamped as such. 
The Financial Commissioner has referred the 
matter, as he is in doubt as to whether the 
‘document should not be stamped either as a 
bond or a promiasory-note, 

As the document is not attested by any 
witness, the definition of a bond, so far as it 
is material to the present case, is contained 
in clause (a) of section 2, sub-section (5), of 
the Indian Stamp Act, 1899. That clause, 
‘which is identical in language with the 
corresponding part of the deSnition of a bond. 
‘in the old Stamp Acts, XVIII of 1869 and I 
of 1879, runs as follows -—‘ Any instrument 
whereby a person obliges himself to pay 
money to another on condition that the 
‘obligation shall be void if a specified act is 
performed or is nob'. performed, as the case 
may be.” 

As was pointed out by Garth, Œ. J., in 
Gisborne & Oo. v. Subul Bowri (1), a case 
“decided under the Act of 1869, this definition 
of a bond is precisely what is understood by a 
bond in England. In form the document 
under consideration obviously is wholly unlike 
what is ordinarily understood as a bond, and 
it seems to me also to be no less unlike such a 
bond in substance, even if ‘one disregards the 
‘argument put forward by Mr. Giles that the 
word “obliges” in the definition of a bond 
must necessarily be taken to bear the technical 
meaning put upon it by conveyancers. This 
branch of the order of reference rest, I think, 
upon a misunderstanding of Garth, C. J.’s 
. judgment, which has been cited above. The 
learned Chief Justice in discussing the 
remedies for a breach open to the 
holders of bonds pointed out that, in 
the case of a bond conditioned for the per- 
formance of covenants, the injured party 
could recover the actual damage which he 
could prove'that he had sustained. He did 
‘not say Or suggest that every document upon 
which an aggrieved plaintiff could recover 
‘such actual damage would bea bond. 

‘ Clause 3, which has been set out above, is 
‘the only one which contains any provision 
‘capable of being put forward as a condition 
that converts the document under considera- 
tion into a-bond.. But all that clause really 
does is to "set out the consideration moving 
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from the creditor for the promises made by 
the other parties to the agreement and the 
‘breach by the creditor of the covenant con- 
tained in that clanse would not make the 
obligations of the other parties under this 
agreement void. At mostit would make the 
agreement voidable at their option. 

The document, therefore, clearly is nota 
bond and it becomes mecessary to consider 
whether it comes within the description of a 
promissory-note. The definition of a pro- 
missory-note in the Stamp Act of 1899 is as 
follows :—“ Promissory-note means a pro- 
missory-note as defined by the Negotiable 
Instruments Act, 1881; it also includes a 
note promising the payment of any sum of 
money outof any particular fund which may or 
may not be available, or upon any condition 
or contingency which may or may not be 
performed or happen.” 

Section 4 of the Negotiable Instruments 
Act,1881, defines a promissory-note as “an 


-instrument in writing (not b eing a. bank-note 


ora currency-note containing an unconditional 
undertaking, signed by the maker, to pay a 
certain sum of money only to or to the order 
of, a certain person, or to the bearer of tho 
instrument.” 

Section 5 of the Act, so faras it is material 
to the present case, provides that “ the person 
to whom it is clear that the direction ia given, 
or that payment is to be made, may bea 
‘certain person’ within the meaning of this 
section and section 4, although he is mis- 
named or designated by description only. 

Mr. Giles has based his objections to the 
inclusion of the document within the’ above 
definition of a promissory-note on several 
grounds. In the first place he has contended 
that it cannot be said that this document 
substantially contains a promise to pay a 
definite sum of money and nothing more, and 
hencethatit cannot be regarded ag apromis- 
sory-note. In support of his general proposi- 
tion he has cited the case of Mortgage Insurance 
Oorporation Limited v. Oommésstoners of 
Inland Revenue (4). That decision, undoubt- 
edly, - is as good law here as in 
England, but it is suggested that this 
document in fact substantially contains a 
promise to pay æ definite sum of money and, 
nothing-more, as clause 3 simply amounts to 
a recital of the consideration for the making 
of the promissory-note by the debtor and 
sureties. Another objection urged by Mr. 
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Giles is that thé document under consideration 

_is a bilateral contract containing reciprocal 


promises and signed by all the parties thereto, 
whereas the document contemplated by the 


above cited sections is an unilateral contract ` 


made and signed by. the debtora alone. He 
also has contended that “ assigns.” cannot be ~ 
treated as co-extensive with’ “order” and 


that no one connected with commerce “would 
dream of attempting to negotiate this instru- 
ment by endorsement and delivery. _ 

If it were necéssary. to do so, I think I 
should have little hesitation in finding i in Mr. 
Giles’ favour upon all these points, except 
-perhaps the first. T donot, however, propose 
“to goin detail into any of those questions 


because it seems to me that. apart from them . 


there is an indisputably fatal objection to the 
contention that this document is a promissory- 


note, viz., the absence of certainty with regard 


to the person to whom or to whose order the 
money payable under the instrument i is pay- 


. able. No-one suggests that it is payable to 


bearer, and it.seems to me that, the person to 
whom, the “money is payable, t.e., “the ore- 


ditor,” including as the expression does “the i 


members forthe time being of the firm of 
R.M.A.R.R M.,” is not a certain person within 
the méaning of the Negotiable Instruments 
Act: -If it were merely the inclusion of 

“representatives” i inthe expression “the cre- 
ditor,” that, had to be considered, I do not 
think any difficulty would arise, for then I 
think on the true construction of the instru- 
ment the money would be payable in the first 
instance to the members of the firm, and their 
representatives would be merely. their agents 


to' receive payment on their behalf. This‘ 


clearly would be the case under the English 
Common Law, as appears from, tnter alia, the 
decisions in Holmes v. Jaques (2) and Watson 


v. Evans (8), and it seems te’ the that the. 
paragraph quoted above from section’) of the © 


Negotiable Instruments Act merely reproduces 


the English Common Law with respect to the . 
certainty of person required in the case of the- 


payee of a note or bill. I have the lesa 


hesitation in so regarding this paragraph, as 


the same view .of, its effect is taken by the 
learned draftsmen of the’ English Bills ôf 


Exchange Act. Obalmers’ Negotiable Instru- - 


‘ments Act, p. 42, 3rd. edition. 
-But the inclusion j in the expression 


theitime being ”’, seoms to me to stand upon 
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a very. different Pe as to be eaii 
fatal to the validity of the document aga 
promissory-note. .By the English Common 
Law, which | has been reproduced in the 
paragraph ‘of seotion 5 now under considera- 
tion, the payee of a bill of exchange , or pro- 
missory-note-must be a person who is capable 
of being ascertained at the time when the bill 
is accepted ar the note-is made. That is laid 


“down in very, distinct terms as to bills of 


exchange in- Yates v. Nash (5) and as to. 
promissory-notes in Cowie v. Stirling (6). In 
England the law on this point has been altered 
by-the insertion in section 7 (2) _of the Bills 
of Exchange Ast, 1882, of an express pro- 
vision which is unknown to the Indian Act, 

Olearly the members of the firm “for ‘the 
time being,” to whom the instalments’ under 
the.agreement were made payable on dates 


from one to five years subsequent to the date... 


on which the instrament was executed, were 
not capable of being ascertained on the date- 
on which the alleged promissory-note was 
made and hence thé money ‘payable under the 
instrament was not payable to, or to the 
order of, a certain person, as section 4 of the. 
Nogotiable Instruments Act requires it to be.. 


It follows that this instrament cannot be. 
- regarded as a promiasory-note within the 


meaning of the Indian Stamp Act, 1899. 


In my opinion, therefore, for. the purposes ; 


of the Stamp` Act of 1899 the “instrument 
under consideration can be regarded neither 
as a bond nor as .a promissory-note and, if 


duly stamped as an agreement, has been - 


correctly stamped. 

; Moore, J.—1 concur. `: 

- Fox, C. J;—I agree in thinking that the 
docament on which the reference is based i is 


neither a bond nor a promissory-note. 


(5) (1869) 80. B. N. S. 581. 
(6) (1858) 6 E. and B. 333. 
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CALCUTTA HIGH COURT. ; 
- SPECIAL BENCH. > 
“March 13, 1909. i 
“ Present : :—Mr. Justice, Harington A. C. L 
Mr. Justice Brett, Mr. Justice Stephen, Mr. 
Justice Mookerjee, Mr. Justice Casperaz, Mr. 
Justice Fletcher and Mr. J ustice arndaff. 
In re BARRISTERS AND VAKILS. 
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MA LE v. MA HMYIN. 

The Vakils of the High Court have no right of 
audience in the High Oourt in cases sent up for 
‘trial there under Act XIV of 1908. 

The Special Bench was formed upon the 
application of Mr. W. Garth on behalf of the 
Bar and in the.absence of the Advocate- 
General, to decide the question whether 
Vakils were entitled to appear in cases sent 
up for trial to the High Court under the 
Criminal Law Amendment Act XIV of 1908. 

Mr. W. Garth on behalf of the Bar. 

Babu Umakali Mukerjee, Senior Govern- 
ment Pleader, on behalf of the Vakils. © 

Judgment.—tThe Acting Chief Justice 
intimated that the majority of the Conrt 
were of opinion that the Vakils had no right 
of audience in the High Court in cases sent 
up for trial there under Act XIV of 1908; 
the reasons for to-holding, if necessary, would 
be given later. | i 





(8. c. 5 L. B. B. 112.) 
LOWER BURMA CHIEF COURT. 
First Ciyin Appaat No. 11 o 1908. 
- June 20, 1909. 
Present :—Sir Charles Fox, Chief Judge and 
Mr. Justice Parlett. 
MA LE Praintrer—APPELLANT 
A doe versus 
MA HMYIN“ayp OTHERS— DEFBNDANTS— 
RESPONDENTS. 

Adverse possession—Oo-owner’s posseaswn when he- 
comes adrerse against his co-sharers—Possession, dis- 
continuance of — Co-owner 8 enjoying property in turns 
—Ons co-owner not taking turns of actual possersion— 
Limitation Act (XV of 1877), Sch II, arts. 142, 144. 

Bo long as a co-owner who actually enjoys the profits 
of jointly owned property does not by some unequivo- 
cal act communicate to his co-owner, either directly 
or indirectly, that he does not recognize any right of 
the latter in the property, and assert that he holds 
the property as his own to the exclusion of the other, 
the jon of the ono continues to be the possession 
of the other, and the one in possession can acquire no 
right against the other by adverse possession. 

‘Where the parties, who were the co-owners of certain 
joint property, enjoyed the property by turns each for 
a yearat a time and later on, when plaintiff's turn came, 
she did not avail herself of it:— 

Held, that plaintiff cannot be said to have discontinued 
possession by not taking her turns of actual possession, 
and art, 142 of the Limitation Act did not apply to the 


Lachmeswar Singh v. Manowar Hossein, 190. 258, 
191, A. 48;Mahomed Ali Khan v. Khaja Abdul 


~ Gunny, 9 O. 744, 120. L. R. 257 5 Shurfunnissa Bibee. 


Chowdhrain v, Kylash Chunder Gungopadhya, 25 W. 
R. 53 ; Ittapan v. Manavikrama, 21 M. 153 ; Dixkar 
Sadashiv v, Bhikajı Sadashiv; 11 B. 865, followed. 
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Mr. P. P. Ginwalla, for the Appellant. 

Mr. Higinbotham, for Respondents Nos. 
3 to 7. - 

Judgment. 

Fox, C. J—The land of which the plaintiff 
claimed partition-was admittedly the property 
of U Yan and Ma Khine, who died many 
years ago. 

They had five children, and the land” was 
admittedly enjoyed in turn fora year at a time 
by these children and by the plaintiff, who is 
a daughter-of one of them. 

The opposing defendants alleged that the 
plaintiff sold her share in the land to the 
wife of one of her uncles in the year 1890, 
but they were unable to prove such sale. -It 
wascommon ground that in 1890 when it 
was the plaintiff’s turn to enjoy the profits of 
the land her uncle’s wife enjoyed them. The 
plaintiff alleged that she had leased them to 
her aunt for that year, but this the learned 
Judge has found to be false. i 

He has also found that she has rot en- 
joyed the lands since1890, although ber turns 
would, in due course, have been in 1895, 1900 
and 1905.. 

Upon this he has held that the plaintiff's 
possession of the land discontinued in 1890, 
and that her present claim to partition and 
& share of the land is barred by the provisions 
of article 142 of the Limitation Act. This 
makes the period of limitation (12 years) 
for a suit for possession of immovable pro- 
perty, when the plaintiff while in possession 
of the property has been dispossessed or 
has discontinued possession, commence 
from the date of dispossession or discon- 
tinuance. : 

There is no question of dispossession in this 
case. 

The only question is whether the plaintiff 
discontinued possession, and this is attended 
with difficulty because possession has all along 
continued with her co-owners, and has never 
passed to strangers. : 

I think that it is a mistake to regard the 
possession of the land as having been only 
with the co-owner during his or her enjoy- 
ment .of the profits of the land. It appears 
tS me that on the death of U Yan and Ma 
Khine possession was with all their heirs who 
became co-owners, and that all were in pos- 
session throughout, although each in turn 
took the fruits and produce exolusively for 
a year ata time. The . question resolves 
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itself into whether the plaintiff disoontinu- 
„ed her possession by failure to enjoy her 
turns for taking the profits when they came 
round. i 

The case is one between co-owners, and 
the observations of their Lordships of the 
Privy Council in Lachmeswar Singh v. Muno- 
war Hossein (1) must bo borne in mind. They 
say :— F 

Tihe Courts should be very cautious of 
interfering with the enjoyment of joint estates 
as between their co-owners, though they will 
do 80 in proper cases.” 

That case isan authority for the propo- 
sition that the enjoyment of the profits of a 
property by one co-owner alone does not 
necessarily affect the possession of his co-owner. 
In Mahomed Ali Khan v. Khaja Abdul Gunny 
(2), it was said that many. acts which would 
be clearly adverse and might amount to 
dispossession as between a stranger and the 
true owner of land would, . between joint 
owners, naturally beara different construc- 
tion. In Shurfunnissa Bibee Ohowdhratin.v. 
‘Kylash Ohunder Gungopadhya (3), it was held 
that one co-owner’s possession would not be- 
‘come adverse to another co-owner’s until the 
one claimed or asserted some right in the 
land held by the other, andthat right was 
denied. In Itfappan v. Manavikrama (4), Sub- 
ramania Ayyar, J., made the following ob- 
servations on the position of co-owners who 
are tenants in common :— | 

“Lastly as to the case of tenants-in-common, 
the special characteristic of their right is 
united possession. Hach has a present right 
to enter upon the whole land and upon every 
part of it, and to occupy and enjoy the 
whole. And if one tenant in common oc- 
cupied and took the whole profits, the other 
has, apart from statute, no remedy against 
the former whilst the tenancy in common con- 
tinues, unless he was put out of possession 
when he might have his ejectment, or unless 
he appointed the other to be his bailiff as to 
his undivided moiety and the other accepted 
that appointment, when an action of account 
would lie as against a bailiff of the owner 
of the entirety, of the estate. Consequently 
sole ocoupation by one tenant-in-comnton 
is prima facie not inconsistent with the 
right, of any other tenant-in-common. And 

(1) 19 0. 258 ; 19 I. A. 48. 

2) 9 0. 744;12 0. L. R. 257. 

(a) 25 W. R. 53. 

(4) 21 M. 158, ~ 
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in such cases there is no ouster or adverse 
possession until there has been » disclaimer 
by the assertion of a hostile title and notice 
thereof to the owner direct or to be inferred 
from notorious acts and circumstances.” - 

Dinkar Sadashiv v. Bhikaji Sadashiv (5), is 
another case in which a co-owner who had’ 
not participated in the profits of the jointly 
owned land for many years was held not 
to have lost his right to a partition of it. 
From the authorities I take it that the rule 
is that so long asa co-owner who actually 
enjoys the profits of jointly owned property 
does not by some unequivocal act communi- 
cate to his co-owner, either directly or in- 
directly, that he no longer recognises any 
right of the latter in the property, and as- 
sert that he holds the property’ as his own 
to the exclusion of the other, the possession: 
of one continues to be the possession ‘of 
both, and the one in possession can acquire: 
no right against the other by adverse pos- 
session. 

In this view the plaintiff in the present 
case did not discontinue possession by not 
taking her turns of actual possession, and 
article 142 of the Limitation Act did not apply 
to the case. 

Article 144 did not bar her right to a 
partition ‘because for the same reason the 
objecting defendants did not make out a caso 
of adverse possession against the plaintiff for 
twelve years. I think that the plaintiff is 
entitled to a decree for partition. I would 
allow the appeal, set aside the decree and 
remand the caseto the original Court for a deci- 
sion on the third issue. ` 

I would order the defendants 3 (ab and c) 
4,5, 6 and 7 topay the plaintiff’s costs of the 
suit and of this appeal. ° 

Parlett, J. —I concur. 


í Appeal allowed. 
(5) 11 B. 365. 





MADRAS HIGH.COURT. 
Second Civit Apprat No. 212 or 1907. 
October 26, 1909. 

Present :---Sir Ralph Benson, Offg. 
` Chief Justice and Mr. Justice 
Krishnaswami Aiyer, 
MEENAKSHI ANNI— APPELLANT 
versus 


APPAKUTTI—RESPONDENT. 
Hindu Taw—Mitakehara—Successim—IHegitimu'g 
son, whether excluded by the widow, 
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MEENAKSHI ANNI V. APPAKUTTI. 

Under the Muakshara system of Hindu Law, a 
widow neither excludes nor is she excluded by the 
illegitimate son of the last male owner. Hach takes Q 
half of the estate where the last owner died leaving 
them alone and no legitimate issue. ae 

Chinnammal v. Vardarajulu, 15 M. 807; Ranojs v. 
Kando)s 8 M. 557, Rimalingt v. Pavadat, 25 M. 519 at 
p. 621 ; Shesagirs v. Gwewa, 14 B. 282, Ambabai v. 
Govind, 23 B. 257 at p. 265, referred to. 

Parvati v. Livumalai, 10 M, 334 and Regular Appeal 
No. 86 of 1865, not approved. 
`. Second Appeal against the decree of the 
‘District Court of Tanjore in A. S. No. 417 .of 
1906, presented against the decree of the 
District Munsif of Shiyali in O. S. No.170 of 
1905. 

Mr. S. Muthiah Mudeliay, forthe Appellant, 

Hon. Mr. P. S. Sivaswami Atyar (Advocate- 
General), for the Respondent. : 

Judgment.—Theplaintiff as the widow 
of Sethu Mudeli claims the entire property of 
her deceased husband as against his illegiti- 
mate son the defendant. - The Courts below 
‘gave her a decree. for ono half of the property. 
She appeals for the other half alleging that 
under the Hinda Law the widow excludes 
the illegitimate son altogether. We do not 
think this contention can be upheld. The 
decision in the case of Ofinnammal v. Varada- 
rajulu, (1), is a direct authority against the 
appellant and though it rests upon a misap- 
prehension of the ground of decision-in Par- 
vati v. Thirumalai (2), it is supported by the 
observations:at-page 343 of the report, and 
also by the reasoning at page 559 of the deci- 
sion in Ranojt v. Kandojt (3). We think the 
remarks of Mr. Justice Bashyam Iyengar in 
Ramalinga Mappan v. Pavadat Goundan (4), 
are correct. He says: “the rights of an illegiti- 
mate son in the -paternal estate when the 
father has died a separated holder have now 
been clearly defined by judicial decisions” and 
adds at page 522: “If the father left a 
widow, daughter or daughter’s son but no 
legitimate male issue, the illegitimate son suc- 
‘coeds asa co-heir with the widow, daughter 
or daughter’s son as the case may be, and as 
sole heir in default of any other heir down 
to a, daughter’s son.” The ratto decidendt in 
the case of Parvati v. Thirumalat (2) is not, as 
supposed in the case of -Ohinanmmal.v. 
Varadarojulu (1), that the widow is preferable 
to the illegitimate son! in the case of an im- 
partible estate though it may be supported òn 

(1) 15 M. 307. 

(2) 10 M. 384. ê 


8) 8 M. 557. ; 
5 3 26 M. 510 atp. 521. 
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-that ground. Reliance was then placed on the 


decision of Mr. Justice Holloway and Mr. 
Justice Innes inRegular Appeal No. 86 of 1£65, 
wherein it was held that the widow excluded 
the illegitimate son altogether though the 
estate to which succession was claimed does 
not seem to have been impartible property. 
We have referred to the decision in that case, 
which, however, it must be noted in passing, 
was reversed ‘by the Privy Council on another 
ground (See Ramamani Ammal v. Kulanthat 
Natchiar (5)). The opinion of the learned 
Judges in that case was -based on the text of 
Yajnawalkya without reference to the com- 
mentary of the Mitakshara and the passage in 
1 Strange's Hindu Law, III ‘Edition, page 69, 
citing it. The text of Yajnawalkya simply 
postpoues the’ illegitimate son till after the 
daughter's son. The Mitakshara, however, 
‘(see .Chapter I, section 12, placita 1 and 2) 
expressly lays down that he participates for 
half a share- with a daughter or daughter's 
son. The. Mitakshura, therefore, repudiates 
the idea of his being postponed. We cannot, 
therefore, treat the decision in Regular Appeal 
No. 86 of 1865 or the remarks in Parvati v. 
Thirumalat (2), based upon it, as of binding 
authority. It must also be pointed out that 
they are opposed to the redsoning at page 559 
‘in Ranojt v. Kandoji (8). As the widow 
excludes the daughter and as the “daughter 
-according to the express text of the Mitakshara 
shares with the illegitimate son, it follows 
-that the-widow cannot be excluded altogether 
by the illegitimate son as supposed in the 
earlier Bombay cases. The authority of 
those cases has, however been doubted in 
Shesagtri v. Girewa (6) and Ambabat-v: Govind 
(7). It is not easy to explain why the 
Mitakshara, while mentioning the daughter 
who is not named by Yajnawalkyain the text 
commented, on does not mention the widow as 
well. Whatever the reason may be,-the 
illegitimate son who is declared entitled to 
half the share of a legitimate son amongst 
Sudras cannot in reason be excluded by a 
widow when there is no legitimate son. The. 
express authority of the Dattaka Ohandrtiza, 
Chapter V, placita 30 and 31, is in favour of’ 
thè widow sharing equally with the ilegi- 
timate’son. We may add that Mr. Mayne 
(seo Mayne’s Hindn Law, 7th Edition section; 
(5) 14 M. I. A. 348; 17 W. R. 1 


(6) 14 B. 282. 
(7) 23 B. 257 at 265. 


Vol. ryj 


THOMAS PILLAY V. MUTHURAMA OHRTTYAR, 


551) and Mr. Ghose (See Ghose’s Hindu Law, 
2nd Edition, page 656) are of the same 
opinion. - We dismiss the second appeal 
with costs. The memorandum of objections 
is not pressed and is also dismissed with costs. 
` Appeal dismissed. 





MADRAS HIGH COURT. 
Sxconp Orvin APPRATI No. 36 or 1907. 
October 26, 1909. 
` Present :—Sir Ralph Benson, Offg. 
Chiet Justice, and Mr. Justice San- 
karan Nair.- 

THOMAS PILLAY AND OTHBRS— 
APPELLANTS 
“TENGU 
S. J. M. MUTHURAMA CHETTYAR AND 

D ANOTHRR— RESPONDENTS. 

_Transefr of Property Act (IV of 1882), s. 53—Sub- 
sequent creditors, whether within tha meaning of the 
section —Presumpiion tn clause (3), of the section, 
tohether applies tothe case of subsequent creditors, 

Section 68, clause (1) of the Transfer of Property 
Act does “not restrict the benefit of its provisions 
to the existing creditors alone. 

Subsequent creditors arealso within ‘the | meaning 
of the section. 

Taylor y. Jones, 26 F. R 1868, and Holmes v. Penney, 
69 E. R., 1085; explained. 

Hossein Bhar y. Haji Ismail, 5 ` Bom. L. RE, 255, 
Sadazhw v. Trimbak, 23 B. 146 and Ebrahimbar v. Ful- 
bhar, -26 B. 577, referred to. 

The presumption i in clause (2) of section 53 of the 
Transfer of Property Act applies alike to the 
case of subsequent creditors as to that of the existing 
creditors. 

Second appeal against the decree of the 
Subordinate Judge’ of Trichinopoly in A. S. 
No. 40 of 1906, presented against the decree 
of the District Munsif of Teichmopoly in 0. S. 
No. 369 of 1903. 

Mr T. V. Vencatrama Sastri for the Hon: 
Mr. P.S. Stvaswami Atyar(Advocate- General), 
for the: Appellants. 

Mr. Y. C. Seshachartar, ‘for the let Respon- 


dent. 


Judgment.—tThe first question argu- 
ed is that subsequent creditors are not within 
the rule enunciated in the first clauke of'sec- 
tion 53 of the Indian Transfer of Property 
Act, IV of 1882. Reliance was placed gn 
sections 1 and 2 of 13 Eliz. Chap. 5 and ee m 
suggested that the use of the words ‘ 
others” in section 1 and “person or a 
instead of “creditors” in section 2 led to the 
decisions ofthe English Courts that “‘sub- 
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sequent creditors” fall within -the prohibi- 
tion of the English Statute, while the absence. 

of such words in section 53 of the Indian | 
Transfer of Property Act made in favour of 
restricting the benefit to existing creditors, 
We are unable to agree with this argument. 
The English cases, cited by Mr. Venkatarama 
Sastri, Taylor v. Jones (1) and Holmes v. 
Penney (2), do not lay it. down that if the 
word “ reditora stood” alone it would not in- 
clude subsequent creditors. The change in 
the language of the Indian Act is not, there- 


‘fore, an indèx to a change of intention.’ 


Moreover subseqnent creditors are within 
We are clearly of 
opinion that the settlement can be avoided 
by subsequent creditors. See Hossein Bhat 
Ahmedbhat v. Hajt*Ismail Haji Hesac (8) in 
which the question was decided and Sadashiv 
Vaman Dhamankar vo Trimbak Divakar 
Karumdikar (4) and Ebrahimbahi Rahimbhen 
v. Fulbat (5), in which the same'rule of lew 
was assumed. 

It was next contended’ that the presaript 
tion in clause 2 of section 53 of the „Indiai 
Transfer of Property Act didnot- -appiy-i in the 
case of subsequent creditors. ° 

The section does not say so. The wordy 
are that the intent rhay ‘be presumed. Tho 
Indian Evidence ‘Act treats such presumptions 
as presumptions of fact. We decline to allow 
the decisions of English Courts; if they lay 
down a different rule, to influence us to hold 
that the Judge’ of fact was not at liberty to 
make the presumption he did make i in the oir- 
cumstances of the case. 

The second ‘appeal is dismissed with costs. 

Appeal dismissed. 


g 26 E. R. 758.- (2) 69 E. R. 1085. 
(8) '5 Bom. L. R. 255. 
f (5) 26 B. 577. 


i (4) 93- B. 146. 





MADRAS HIGH COURT. 
SrċonD Crvii Appian No. 698 oF 1907 
November 12,1909. 
Present :—-Mr Justice Sankaran Nair 
and Mr. Justice Krishnaswami Tyer. 
SELAMBAN CHETTY—DRFENDENT— i 
- APPELLANT 
tersus 4 
RAMANADHAN CHETTY—Puammey— 


RESPONDENT. 
- Irmtatiow Art (XY af 1877), 38. 12 and Sch, II, ‘art, 
wa a A of -time—Time reguint 
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Jor obtaining copy— Applying for copy of decres after 
obtaining copy of judgment. | 
-Plaintiff obtained a decree in the Munsif’s Court on 
13th October 1905. He applied for a copy of the 
decree on 18th October 1905 and obtained it on 19th 
` December 1905 For a copy of judgment he applied on 
22nd December 1905 and obtained it on 16th February 
1008. Ho filed the appeal in the Sub-Judge’s Oourt 
on 8rd March 1906: h 
Held, that the plaintiff was entitled, under section 
12 of the Limitation Act, to a deduction of the time 
between 18th October 1905 and 19th December 1905 
and the further time between 22nd December 1905 and 
the 16th February 1906, and that his appeal to the 
lower appellate Oourt was not barred. K 
Raman Ohetty v. Kadirvelu, 8 M. L. J. 145, followed. 
Second appeal against the decree of the 
Subordinate Judge's Court of Madura Westin 
Appeal Suit No. 150 of 1906, presented 
against the decree of the Court of the District 
Munsif of Thirumangalam in Original Sait 
No. 305 of 1904. 
_ dudgment.—tThe decree was passed 
on the 12th October 1905. The respondent 
applied for a copy of the decree on the 18th 
October and-obtained it on the 19th December. 


He then applied for a copy of the judgment ` 


on the 22nd December and obtained it on the 
16th Febraary 1906. The appeal was filed 
on the 3rd March and the question is whether 
the appeal to the lower appellate Court was 
barred under article 152 of Schedule II of the 
Liinitation Act of 1877. The Subordinate 
Judge has held that’ under section 12 the 
respondent is entitled to a deduction of the 
time between the 18th October and the 19th 
December and the further time between the 
22nd December and the 16th February and he 
relies upon the decision in Raman Chetty v. 
Kadirvelu (1). “This decision no doubt 
supports the Judge’s conclusion though in 
that case the later application was made before 
the copy of the record first applied for was 
ready and a portion of the time in obtaining 
one record formed a part of the time in 
obtaining the other. The learned Judges 
held that such over-lapping period should 
not. be counted twice over and with that 
exception both the two. periods should be 
excluded. It is true, no doubt, that this would 
enable a party to apply for the copy of one 
record and then after obtaining that copy to 


apply for the copy of the other record and -` 


thus extend the time while if he had applied 

for both thé copies at the same time, the time 

requisite for obtaining the copies would have 

been less. But we are unable to say that the 
(1) 8 M. L. J. 148. ` 


learned Judges in Raman Ohetty v. Kadirvelu 
(1) were wrong in holding that the time 
requisite for obtaining a copy is the period 
required to grant the copy after the appli- 
cationis made. It may, no doubt, be fairly 
argued thatthe time requisite for obtaining 
the copy is not necessarily the period after 
the date of the application but any other 
construction will introduce other complica- 
tions. We are not, therefore, prepared to differ 
from Ruman Ohetty v. Kedirvelu (1) especially 
as it is a rule of practice and hold that the 
appeal was filed in time. There is no other 
question of Law. 

The second appeal is dismissed with costs. 

Appeal dismissed. 





MADRAS HIGH BOURT. 
First O:vin APPRAL No. 27-or 1907. ` 
4 August 3, 1909. ` 
Present:—Mr. Justice Wallis and 
Mr. Justice Sankaran Nair. 
CHETTIKULAM PRASANNA 
VENOATAOHELLA REDDIAR AND OTHERS 
—-APPELLANTS 
versus 
OHETTI KULAM KUMARA . 
VENCATACHELLA REDDIAR—Rxzsponp- 
< ERT, 

Maintenance—Impartible Zamindari—LRight of jumor 

members to mainterance—Custom in Southern India, 

The junior members of a raj or impartible estate 
are entitled to claim maintenance out of the estate. 

- Rajah Yurlagadda Mallikarjuna Prasada Nayuda v. 
Raja Yai lagadda Durga Prasada Nayuda, 24 ML 147 
at p. 167, andthe Udayarpalayam case, 28 M. 608, re- 
ferred to, 

Such right is in accordance with the usages prevail- 
ing in Southern India. 

Appeal against the decree of the _Subordi- 
nate Judge’s Court of Trichinopoly, dated the 
11th December 1905 in O. S. No. 1 of 1905. 

Judgment.—wWe agree with the Sub- 
ordinate Judge that Bxhibit-V did not 
operate as a release by the plaintiff's father 
of all claims on behalf of -himself and his 
family for maintenance. The learned Advo- 
cate-General then contended that, in the case 
of an impartible Zamindari the junior. mem- 
bers of the family have no legal right to 
maintenance, a conclusion which, he argues, 
follows logically from the recent decisions of 
the Privy Council as to the nature ofan im- 
partible Zamindarsy. We are not prepared to 
accept this contention which, we may observa, 
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was given up in the Court below. In Raja 
Yarldgadda Mallikarjuna Prasada Nayadu v. 
Raja Yarlagadda Durga. Prasada Nayadu (D, 
their Lordships: distinctly recognise the right 
to maintenance of the junior members of a 
Raj-or other impartible estate. A similar 
claim was- allowed without opposition in the 
Udayarpalayam case (2), and, so far as our 
knowledge extends, ig in accordance with the 
usage prevailing in Southern India. 

Thei as to the rate awarded which is 
alleged to be excessive, Rs. 300 was the rate 
awarded to the plaintiff’s father who was the 
brother of the: then Zamindar. We think 
that ordinarily the only son of a junior 
member ought not to be allotted maintenanec 
at the same rate as his father especially 
where, as inthe present case, the existing 
head of the family had junior sons of his own 
who will have to be maintained out of the 
estate. And even taking into consideration 
the increased prosperity of Zamindar at the 
present time, we think, the rate of Rs. 300 
awarded:by the Subordinate Judge is exces- 
give and should be reduced, and that the 
proper rate is Rs. 250 a month. As regards 
arrears, however, we think the rate should 
only be Rs. 200 up to the 7th June 1907 
when itis admitted the plaintiff attained the 
age of twenty-one. The decree will be 
modified accordingly. With this modification, 
we confirm the decree and dismiss the 
appeal. Proportionate costs will be allowed 
in this Court. 

g Decree modifed. 


(1) 24 M. 147 at p. 167. . 
(2) 28 M. 608. 





| MADRAS HIGH COURT. . 
Givi Revision Petition No. 29 or 1909, 
October 27, 1909. 

Present — Mr. Justice Miller. 
A. VENCATASAWMY CHETTY— 
PLAINTIFF —PBTITION&R 
versus 
SUPPA PILLAY—Dezrsnpaxt— 


itor RESPONDENT. 
Registration Act (ILI of 1877), s. 17, proviso—Mean- 


ing of the proviso—Hzemption of leases for a term ang” 


yeseruing an annual rent. 

The meaning of the proviso to section 17 of the 
Indian Registration Aot, exempting from the opera- 
tion of the section leases for a term and reserving 
an ‘annual rent, -is that the exemption extends to 
leasos whose term does not exceed five years and the 
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GANGA VARAPU v. NARAPARAJU. 
annual rent Rs. 50, so that unless the lease reserves 
an annual rent the proviso will not apply to it. 

Petition, under section 29 of Act IX of 
1887, praying the High Court to revise the 
decree of the District Munsif of Periyakulam 
in Small Cause Suit No. 1965 of 1908, 

Mr. K. N.Atya, for the Petitioner. 

Mr. H. Narayanswamı Aiyar, for the Re- 
spondent. 

Judgment.—the lease is a lease for 
aterm of three years and is, therefore, com- 
pulsorily registerable under section 17 of the 
Indian Registration Act (or unless it is saved 
by the proviso to the section). The District 
Munsif reads the proviso as exempting leases 
for aterm and reserving an annual rent, 
provided that the term does not exceed 
5 years and the rent Rs. 50. 

I am asked to read it differently, as exempt- 
ing leases, the terms granted by which do 
not exceed 5 years and the annual rent 
(if any) reserved by which does not exceed 
Rs. 50. In other words when a lease re- 
serves no annual rent, it will not, if the 
contention is correct, be compnisorily re- 
gisterable, unless it grants a term of more” 
than five years. 

I have not been referred to any authority 
on the question: itis not really touched by 
Venkatachellam Oheltt v. Audtan (1) in 
which there was an annual rent reserved, 

The question is one of some difficulty but 
I think onthe whole, though I was at first 
disposed to take the other view, that the Dis- 
trict Munsif is right and that unless the lease 
reserves an annual rent the proviso will not 
apply toit. I, therefore, dismiss the peti- 
tion with costs. 

(iran oie „Petition dismissed. 





MADRAS HIGH COURT. 
First Cryiz Appgzat No, 113 or 1908, 
‘November 1, 1909. 
Present :—Mr. Justice Wallis and 
Mr. Justice Sankaran Nair. 
GANGA VARAPU KRISHNA VEN. 
AMMA—Derenpent—aA PPELLANT 
: versus 
NARAPARAJU VENKATA. MUKUNDA| 


< ROW— DEFENDANT— RESPONDENT, 
Compromise, fixality of—Subsequent conduct of one 
of the exeoutants inconsistent with the terms of the. 
compromiss— Whether such conduct entitles the other 
party to repudiate the compromise, 
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A deed of compromise between parties defining 
their rights in properties is final and is binding on 
them. i ‘ 

The mere fact that one of the executants sub- 
sequently acted ina manner inconsistent with the 
compromise by denying the title of the other parties 
to what was conferred on them by the provisions 
thereof will not justify the latter to repudiate the 
compromise. R 

“Bhish Chandra Roy v. Buntmali Roy, 31 0. 584, dis- 
tinguished. as 
` Appeal against the decree of the District 
Court of Guntoor in O. S. No. 24 of 1905 
dated 3rd April 1908. 

Mr. P. R. Sundara Aiyar and Mr. S. V. 
Padmanabha Aiyangar, for the Appellant. 

The Hon. Mr. P. S. Sivaswami Aiyar (Ads 
vocate-General), for the Respondent. 

Judgment.—wWe think the perties 
are bound by the termsof the compromise 


embodied in Exhibit-A, under which the. 


plaintiff's rights were limited to ‘the pro- 
pérties referred to in schedule B to the plaint 


which were to come to him after the death- 


of the executant of Exhibit-A. The fact 
that the executant subsequently acted ina 
manner inconsistent, with the compromise 
by denying the plaintiff’s title to the above 
lands does not, in our opinion, justify the 
plaintiff in repudiating it. The compromise 
Fixhibit-A finally settled the rights of the 


parties, and there was nothing more to be’ 


done to give ‘effect to it. In Srish Ohandra 
Roy v. Banomali Roy (1), one party to the 
compromise sought specific ‘performance of 
it and was refused because there had been 
a failure of consideration on his part which 
disentitled him to enforce the contract. We 
must modify the decree by awarding the 
plaintiff the properties in Schedule B of the 
plaint instead of all the properties in 
Schedule A. A 

The parties will fay and receive propor- 
tionate costs throughout. 

The memorandum: of objections is dis: 
missed. i 

Decree modified. 
(1) 81 O. 584. 


INDIAN: OASES 


1. 11909 


ALLAHABAD HIGH COURT. 
Secoxp Orvin APPEAL No. 1081 or 1907. 
November 18, 1909. 

Present:—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Karamat Husain. 
RAO GIRRAJ SINGH AND OTHERS— 
PLAINTIFFS— APPBLLANTS 
VETEUS 
Lala HARGOBIND SAHAI AND OTHERS 


DEFENDANTS— RESPONDENTS. 

Landlord und Terant—Building 1» abadi—Tenant’s 
right to transfer maternal and right to occupy —Cus- 
tom—KEvidence—Second appeal—High Courts power to 
interfere. ‘ 

Whether or not a custom prevails in a village 
whereby the tenants of houses are empowered to 
sell the materials of their houses and the sites of the 
houses so long as the houses are standing, is to some 
extent a question of law. The High Court has juris- 
diction, in second appeal, to consider the: evidence .- 
given in support of such custom and determine whe-~ 
ther or not that evidence is sufficient in point of law 
t6 establish it. ; 

Hashim Alı v Abdul Rahman, 28 A. 698; 8 A. L.J. 
467; A. W. N. (1906) 187, approved of; Ram Pilar 
v. Lal Bahadur, 30 A. 311; A. W. N. (1908) 112; 8° 
A. L. J. 456 ; 4 M. L. T. 169, followed: 

A custom such as the above ought to be established 
by clear and cogent evidence. 

In village Badhsana in the Meernt District a custom 
exists by which a tenant occupying a bouse in the 
abadi of the village is entitled to sell the materials 
of his house and also the right to occupy the site 
of the house so long as the house is standing. 


Second appeal from the-decision of the 
Additional Judge of Meerut, dated the 26th 
of May 1907. 

Mr. Tej Bahadur Sapry, for the Appellants. 

Mr. Durga Charan Banerjt, (with him Mr. 
Harendro Krishna Mukerji,- for -the Respond- 
ents. 


Judgment.—In the suit out of which 
this appeal has arisen the plaintiffs claimed 
to have a sale-deed, executed and registered 
on the 12th of January 1900, set aside as 
being void and also on account of breach of 
conditions on the part of, the defendant’s 
possession of a certain house. The house in 
question is situate in the village of Barhsana 
in the Meerut District. That village belongs 
to the plaintiffs who are the zamsandars. 
The defendart No. 1 Hargovind Sahai was 
a tenant of the plaintiffs, and he sold the 
house in question and the site of it to the 
defendants Nos 2—5. The plaintiffs allege in 
their plaint that the defendant No. 1 construct- 
ed the house in dispute with the permission 
of the plaintiffs and that under the terms of 
the wajib-ul-ars of the village-no ryot was 
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entitled to aell, or mortgage, or make a gift 
of any house or enclosure in the village and 
that despite this provision’ of the wajib- ul-arz 
the defendant, without the permission of 
the plaintiffs sold the house in question to 
Bansidhar, the ancestor of the defendants 
Nos. 2—-b. The Court of first instance dismissed 
the plaintiff's claim, being satisfied on the 
evidence that a custom prevailed in the 
village whereby tenants were empowered to 
sell their houses and the site of them so long 
as the houses stood. Ou appeal the learned 
Additional Judge found that the custom 
alleged by the defendants was fully estab- 
lished by a great mass of evidence including’ 
a large number of deeds of sale and mortgage. 
He was of opinion that the wajib-ul-ars on 
which the plaintiffs relied was prepared 
at the instanceof the zamtndar and, there- 
fore, did not embody the custom prevailing 
in the district. Accordingly in his decree 
of the 28th of May 1907 be upheld the decree 
of the Court below, save that he declared 
that “the sale of the enclosure does not 
affect the land in any way”. An appeal was 
preferred to this Court and upon the hearing 
of it the Oourt was at a loss to understand 
what the modification in. the decree of the 
Court below meant and accordingly allowed 
the hearing to stand adjourned so that the 
parties might have an opportunity ofapplying 
to the Court below to frame a decree in 
conformity with the findings in the judgment. 
This has been done and the learned Additional 
Judge has in pursuance of the application of 
the parties passed an order to the effect that 
the transfer of the house in question was 
limited to the sale of the materials of the 
house and the right of residence only and 
he directed that this modification should be 
made in his decree. The case now comes 
before us for final determination. Whether 
or not a custom prevails in this village 


whereby the tenants of houses are empowered- 


to sell the materials of their houses and the 


sites of the houses so long as the houses are’ 


standing, is no doubt to some extent a 
question of law. This Court has jurisdiction 
to consider the evidence given in support of 
such a custom and determine whether or not 
that evidence is sufficient in point of lJaw*to 
establish a custom. This was as pointed out by 
our brother Richards in the case of Hashim 
Ah v. Abdul Rahman (1). In the case of 


(1) 28 A. 698;8 A. L. J, 467; A. W. N. (1908) 187, 
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Ram Bilas v. Lal Bahadur (2), a Full 
Bench of this Oourt, of which one of us 
was a member, held that where a question 
arises as to the existence or non-existence 
of a particular custom and the lower appellate 
Court has acted upon illegal evidence or on 
evidence legally insufficient to establish an 
alleged custom the question is one of law 
and, the High Court is. entitled, in second 
appeal, to consider whether the finding is 
based on sufficient evidence. In the case 
before us the appellants did not raise any 
question in their grounds of appeal as to 
the sufficiency of the evidence upon which’ 
the decree of the Court below are based. We 
think that a custom such as is sought to 
be set up in thiscase ought to be established 
by clear and cogent evidence. The Courts 
below examined a great number of dacu- 
ments, both sale-deeds and mortgages; and 
in addition to these they had before them 
decrees including a decree of this Court in 
which the right claimed was recognised. A | 
mass of evidence was adduced in support 
of the alleged custom. In view of the 
evidence we are not prepared to say that 
the decision of the Courts below that the 
custom set up does prevail was based on 
insufficient or on illegal evidence and, there- 
fore, we do not see our way to reverse it, 
‘According to that custom a tenant occupying 
a house in the abadi of the villageis entitled 
to sell the materials of his house and also 
the right to occupy the site of the house so 
long as the house is standing. We, therefore, 
declare that the sale-deed of the 12th of 
January 1900 is valid and binding so far as’ 
it purports to transfer to the vendee the 
materials of the house in question and the 
right of residence in that house so long as 
it stands. Beyond this the transferee has 
acquired no interest in the property. The 
appellants have substantially failed and 
must bear the costs of this appeal as also 
the costs in the Courts below. 

Objections have been filed but are not 
pressed. We dismiss them but without costs. 

Appeal dismissed. 


(8) 30 A. S11 1a. W. N. (1908) 118;5 A. L. J. 
L. 


306 
DESOO VENKATESA V. SRINIVASA RANGA ROW. 
MADRAS HIGH COURT.: 
ORIGINAL Sipa Orv ArrraL No. 5 or 1909. 
October 6, 1909. 
Present :—Sir Ralph Benson, Offe. 
“ Chief Justice and Mr. Justice San- 
karan Nair. 
DESOO VENKATESA PERUMALL 
CHETTY—APPELLANT 
versus: 
V. SRINIVASA RANGA ROW 


PANTULU AND ANOTHER— RESPONDENTS. 

Limitation Act (XV of 1877), Boh. If, art. 180—Civit 
Procedure Code (Aot XIV of 1882), 3. 248—Haecutwn 
applicator made after lapse of one year from date of 
decreo—Order for enecution without issue of notice to judge 
ment-debtor—‘Revived’, meaning of, in art. 180. 

An order to issue execution after notice to the 


judgment-debtor has the effect of reviving a judg-- 


ment or decree within the meaning of artice 180 
of Sch, IL of the Limitation Act (XV of 1877), but 
an order alone without any notice has no suoh 


effeot. 
Malkarjun v. Narhari, 25 B. 887; 27 A. 216, 


referred to. _ 

Appeal from the judgment and order of 
‘the Hon. Mr. Justice Wallis, dated 22nd De- 
cember 1908, in the Ordinary Original Oivil 
Jurisdiction of the High Court in O. S. No. 151 
of 1893. 

Judgment.—tThe decree-holder ap- 
plied for execution, on the 15th February 
1896, of his decree which was more ‘thana 
year old. 

_ It was necessary to issue notice under sec- 
tion 248, Civil Procedure Code of 1882. We 
have now ascertained that no notice was 
issued and an order for attachment was 
made on the 19th March 1896. The present 
application for the transmission of the decree 
for execution after substituting the appel- 
lant’s name as transferee on record was made 
within 12 years from the date of the order. 
The question whether the application is barr- 
ed depends uponthe meaning to be given 


to the word ‘revived’ in article 180, Schedule IT’ 


of the Limitation Act. In all the cases cited 
an order to issue execution after notice to 
the judgment-debtor has been held to revive 
a judgment or decree. But we have not 


been referred to any case in which an order- 


alone without any notice has been held to 
have that effect. The appellant’s pleader 
argues that the absence of notice under 
section 248 ofthe Code of Civil Procedure of 
1882 has been held to be only an irregularity 
and though it may be open to the judgment- 
debtor to set aside the order passed without 
notice in an appropriate proceeding, it is not 
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< open to him to treat it asa nullity till set 


aside. See Malkarjun v. Narhari (1). This 
may be so. 

But the question that we have to consider 
is, what is the meaning of the term ‘revived’; 
and when the cases show that it has long 
been understood to mean an order aften noticé, 
we do not think we shall be warranted in 
giving that term a wider meaning. We must, 
therefore, uphold the order of the learned ` 
Judge and hold thére was no revivor. ` : 

_ It was then argued that as there is an ap- 
plication now pending to execute the decree, 
the question of limitation does not arise. 
This question was not raised beforethe learn- 
ed Judge, probably for the reason that the 
present application was to transmit the decree 
for execution and not to continue any execu- 
tion proceedings already pending. The ap- 
pellant must be left to make a fresh applica- 
tion on that basis and cannot be allowed to` 
raise that question at this stage on this ap- 
plication. i 

The appeal is dismissed with costs. 

Appeal dismissed 

(1) 25 B. 387; 27 I. A. 216. 


- (8.0.5 L. B. R. 114.) 
LOWER BURMA CHIEF. COURT. 
First Crv APPRAL No. 39 or 1908. 
July 5, 1909. 
Present :—Sir Charles Fox, Chief Judge and 
Mr Justice Parlett. ` 
LON MA GALE—Dnraxpant—APPELLAXT 
versus 

MAUNG PE—PLAINTIFF—REBPONDENT. 

- Oral Procedure Oide (Act XIV of`1882), 5. 43— 
Cwil Procedure Code (Act V of 1908), O. II, R. 2— 
Suit for divorce orly—Bubseguent suit for partition 
after decree for divorce is barred—Buddimet Law, 
Burmese—Rights and remedies of married couple for 
matrimonial offence—Furm of sut and consequences of 
wrong suit to be determined by Civil Procedure (ode— 
Cause of action for divorce and partition of property 18 
one and the same. 

The plaintiff sued his wife for a decree for divorce 
only on the ground ofa matrimonial offence and 
obtained a decree by consent. He then sued her for 
partition of property. 

Held, that the second suit was barred by section 
48 of the Civil Procedure Code. 

"Maung Tha Chi v. Ma EMya, 1 L.B. R. 7, over- 
ruled. 

Maung Tha So v. Ma Min Gaung, 2 U. B. R. 12, dis~ 
sented from. - 4 

Ma Gyan v. Maung &u Wa, 3 U. B. B. 28; Maung 
Pye vy. Ha Me, 2 U. B. R- 6;. Maung Shwe Lon v, Ma 
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Ngwe U, 2 Chan. Toon’s L. C. App. 177; Hi Kin Lat 
v. Ng a Ban So,2 U. B. B 3 Divorce, Toferred to. ’ 

In the case of aclaim for divorce, the rights of the 
party aggrieved and the remedies to which he is 
entitled must be determined by the Buddhist Law, 
but as regards the form of the suit brought. or the 
consequences, of bringing a wrong form of suit, the 
Civil Procedure Code must determine the matter, as 
this is a matter of procedure only. 

The cause of action for a suit for divorce and for a 
suit for partition is the samein both oases, ag in 
neither case can a plaintiff succeed unless he proves 
the foundation of his claim, namely, the fault of the 
other party. 
yA Burmese Buddhist spouse who sues his or her 
partner for matrimonial offence may ask for only & 
divorce, but if he or she chooses to sue for a divorce 
only, then unless the leave of the Oourt for a subse- 
quent suit for the other remedies has been obtained 
in such suit, a subsequent suit in whioh such remedies 
are claimed is barred by the provisions of the Civil 
Procedure Code. 

_ Mr. Giles and Mr. 
Appellant. 
Mr. Lambert, for the Respondent 
Judgment. 


Fox, C. J.— The respondent, who was plaine 
tiff in "the suit, first filed a suit against his 
then wife, the appellant, in the District Court 
on the 11th January 1907. This suit was by 


May Aong, 


consent transferred to the Township Court: 


for disposal. In it the plaintiff asked for a 
decree of divorce only on the ground that his 
wife had committed a fault or offence which 
entitled him under Burmese Baddhist law 
to a divorce from ‘her. 
alleged against her was that she had repre- 
rented to him that a pair of nagats ‘which 
were his separate property, and which he had 
entrusted to her cre when ho went away on 
a visit, had been-stolen, whereas in fact they 
had not been stolen, but had baen misappro- 
priated by her. The defendant in ‘answer to 
the suit denied that she had committed’ any 
matrimonial or other offence, but said that as 
the plaintiff claimed only a divorce she was 
willing to be divorced. The Judge thereupon 
pa3ssed‘an order granting divorce with costs.’ 
In the sécond suit the District Judge has 
found that the divorce was not by mutual 
consent, bab thatthe plaintiff obtained a’ 
divorces from the defendant in the Township 
Court ina suit based on fault. It is un- 
necessary to discuss this enigmatic finding in 
view of the Ho -mvtters which arise in the 
second suit. 

In this abad suit which was filed on the’ 
80th August 1907, the plaint was almost 
word for word the same as in the first suit 
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with additional allegations as to the plaintiff 
having obtained a decree for divorcé, and as 
to what the separate property of each party 
and their joint property consisted of. The 
claim was for the plaintiff's separate property 
which, he said, the defendant had or was 
accountable for, for the net income of the 
defendant’s land during three years, and for 
the value of some land and cattle purchasad 
during the coverture. The District Judge in 
a judgment, which is, to say the least, most 
difficult to follow, held that the plaintiff had 
contributed Rs. 3,000 in cash to the marriage 
which he was entitled to recover, that the’ 
defendant was accountable to him for the 
value of the nagats (Rs. 2,250) and also for 
Rs, $72-9-0 as half the profits obtained during 
marriage. He regarded the cash and the 


nagats as having been kanwin, that is, pro- 


perty set apart at the time of marriage by' 
the bridegroom or his parents for the joint' 
purposes of married pair. The decision was 
based upon the plaintiff having obtained a 
divorce for fault on the part of the defendant, 
and to his consequently being entitled to the 
whole of the kanwin property and to half of 
the savings or surplus profit, bsyond the 
necessary expenses of the couple, acquired’ 
during the marriage. 

It has been argaed for the appellant that 
apart from the merits the plaintiff was not 
entitled to any of the relief he claimed in this 
suit because he failed in the first suit to ask 
for enforcement of his rights regarding pro- 
perty. This i3- the firat matter for coon- 
sideration, and if it is decided in favour of the 
defendant the other mattera need not be gone 
into. The following casas baaring ‘on the 
question have-been cited. 

In Ma Gyanv. Maung Su Wa (1), the head 


note represents Burgess, J.C., to have held- 


that under Buddhist law a suit for'a barə 
divorce without partition of property will not 
lie. In Maung Pye v. Ma Me (2), Adamson, 
J.C., disputed the corractness of the head 
note, and said that the real purport of Bargeas, 
J.0.’s jadgment was that a suit fora divorce 
merely would bar ‘a subsequent suit for par- 
tition of property between the parties, and 
that such a suit might be unnecessary and 
superfluous if the husband did not object 

divorce without partition. Subsequently 

Maung Tha So v. Ma Min Gaung (8), Adar 


DaB R. 28. 


2) 2 U. B. R. 6. (8) 2U. B. R. 12. 
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J.O., distinctly dissented from what he took 
to be Burgess, J.C.'s ruling in Ma Gyan v. 
Maung Su Wa (1). ` 

, In Maung Tha Chi v. Ma H Mya (4), Birks, 
J., in this Court also dissented from Burgess, 
J,C.’s ruling. In his opinion the termination 
of the marriage status was in itself a sufficient 
cause of action, and until this question was 
settled the grounds for partition of the pro- 
perty do not arise. 

In Maung Shwe Lon v, Ma Ngwe U (5), 
Burgess, J.0,’8 ruling was followed, and it 
was held that a Buddhist who had sued for 
divorce being himself in fault but offering no 
partition of property had no right of suit for 
a divorce only. 

In Mi Min Lat v. Nga Ban So (6), Shaw, 
J.C., took occasion to consider fully the 
Dhammathata and rulings bearing on the 
subject. It appeared to him to be perfectly 
clear that the Dhammathats treat the division 
of property as part of the law of divorce. 
He adopted as. a correct statement of the 
Buddhist law a passage in Burgess, J.C.’s 
judgment in Ma Gyan v. Maung Su Wa (1), 
in which he said :— 

Throughout all the texts relating to the 
subject of divorce, the principal object of the 
rules laid down appears to be to provide for 
the disposal of the property pertaining to 
husband and wife. 

1 also agree in -thinking that this passage 
contained a correct statement of the law, but 
I do not think it follows from it that, as stated 
in the head note to Ma Gyan v. Maung Su Wa 
(1), a suit for bare divorce without partition 
of property will not lie, or that there is no 
cause of action for divorce without and as 
distinct: from division of property. 

Taking the case of a claim for divorce by a 
husband on the ground of fault in the other 
party, which is the case. we have now to deal 
with, I think that the Buddhist law must be 
looked to, and by it must be determined the 
rights of the party aggrieved, and the 
remedies to which he is entitled; but as re- 
gards the form of suit he brings, and the con- 
sequences of his bringing a wrong form of 
suit, this being a matter of procedure, the 
Civil Procedure Code must determine the 
matter. Taking it to be the case that various 
specified forms of fault on the part of one of 

(4) 1 L. BYR. 7. 


(5) 2 Ch. Toon’s L. C. App. 177. 
(6) 2 U. B. R. 3 
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a married couple : governed by Burmese 
Buddhist law give to the other party a right 
to a divorce and to a division of the joint 
property or to the whole of it, it appears to 
me that the fault committed constitutes the 
cause of action for both the divorce and the 
separate possession of either the whole or 
part of the property. 

In Maung Tha So v. Ma Min Gaung (3), 
Adamson, J.C., said that a test in deciding 
whether the cause of action in two suits is the >- 
sanie is whether the same evidence would 
support both, and he proceeded to say that in 
a suit for divorce the cause of action is con- 
cerned with the conduct of the parties only 
and not with the property, whereas in a.suit 
for partition the cause of action and the 
evidence would be entirely different. The 


- foundation of the claims, however, is the same 


in both cases, andin neither case could the 
plaintiff succeed unless he proved the foun- 
dation of his claim, namely, the fault of the 
other party. The cause of action does not 
become different because when seeking two 
remedies arising out of one right more evidence 
has to be given than if only one remedy is 
sued for. i 

The cause of action being, in my opinion, the 
same, the law of procedure laid down for our 
Courts says that the whole of the claim which 
a plaintiff is entitled to make in respect of a 
cause of action must be made in any suit 
founded on that cause of action, and that if a 
person entitled to more remedies than onein 
respect of the same cause of action omits 
(except with the leave of the Court) to sue 
forany of such remedies, he shall not after- 
wards sue for the remedy so omitted. 

In my view the remedies of a Burmese 
Buddhist spouse against his or her partner for 
matrimonial fault committed-by him orher þe- 
ing in some cases a divorce and a partition of or 
declaration of right to the whole of the joint 
property or a decree ordering the other party 
to give up possession of it, the party who sues 
the other may ask for only a divorce if he or 
she so chooses, but if he or she chooses to sue 
for a divorce only, then unless the leave of the 
Court for a subsequent suit for the other 
remedies has been obtained in such snit, a 
subsequent suit in which such remedies are 
claimed is barred by the provisions of the 
Civil Procedure Code. On this view Maung 
Tha Ohi v. Ma E Mya (4) in this Court was 
wrongly decided. I think that the suit from 
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the decreas in which this appavl is made was 
barred by the provisions of section 42 of the 
Civil Procedure Code of 1882. 

“I would allow the appeal, set aside the 
decree of the District Court, and dismiss the 
suit with costs. 

I would also order the respondent to pay 
the defendant’s costa of this appeal. 

Parlett, J.—I concur: 


Appeal allowed. 





(s. 0.5 L. BB. 124) ` 
LOWER BURMA CHIEF COURT. 
First Cryin APPEAL No. 31 or 1908. 
Jane 5, 1908. 

Present :—Mr. Justice Irwin, Acting Ohief 
Judge, and Mr. Justice Ormond. 
SAVAPATHI CHETTY AND ANOTHER— 

PUNTEN DEE aa TS f 
versus 
MAUNG SEIN AND OrHERS-—DsvENDANTS— 


RESPONDENTS. 

Execution of decree, lay of—Courts which can order 
—Inherent power of Chief Oourt—Appellate Court 
cannot stay execution of decree not appealed against 
—Ovrril Procedure Oude (dct XIV of 1882), 8. 545. 

The Chief Court has no inherent power to stay the 
execution of decrees which are not appealed against, 

Where no appeal is preferred against a decree, an 
appellate Court cannot, in an appeal inst a oon- 
‘nected docree, order the stay of the execution of the 
-former deoree. Section 545 of the Civil Procedure Oode 
does not apply to such a case, because the decree, the 
execution of which it is desired to stay, isnot the 
decree appealed against. 


Messrs. Burjorjee and _Dantra, for the 
Appellants. 

Mr. P. N. Ohars, for Respondent No. 5. 

“ Judgment.—tho Chetti firm. of Ve 
0. T. A. R. obtained decrees against Maung 
Sein and Ma Bok Son in Snits Nos, 124 and 
125 of the Sub-Divisional Court of Thaton. 
They attached before judgment some timber 
and paddy. The Chetti firm of R.M.P.L. 
applied to have the attachment removed on 
the ground that the timber and paddy were 
mortgaged to them for more than their mar- 
ket value. “The application was dismissed. 
R.M. P.L. then sued on the mortgages in 
the District Court, making V. C. T. A. R. eo- 
defendants. The suit was dismissed, and R. 
M. P. L. have appealed to this Court. 

The matter at present in question is an ap- 
plication by the appellants for stay of execu- 
tion, on this wise. When appellants applied 
to the Sub-Divisional Oourt for removal of 
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attachment they were allowed to retain and 
sell the property on giving a bond for 
Rs. 5,500. 

Vv. 0. T.A.R. applied for execution of their 
decrees by an order to R. M. P. L. to pay into 
Court the amoant of their bond. Execution 
was stayed by the Snb-Divisional Court pend- 
ing the decision of the present suit in the 
District Court. When that suit was dismiss- 
ed an application was made to the Sub-Divi- 
sional Court to further stay execution pend- 
ing the result of -the present appeal. This 
was refused. Hence the present application 
to stay execution of the decrees of the SubDi- 
visional Court. The application does not men- 
tion under what section itis made. : It is ad- 
mitted that section 545 does not apply, be- 
cause the decree, the execution of which it is 
desired to stay, is not the decreenow appealed. 
against. Appellants urge that this Court 
has inherent power te stay the execution: No 
authority for this proposition is adduced, and 
we cannot accept it. i 

It is also urged that appellant could have 
applied to the District Court for an injunc- 
tion under section 492, and that, therefore, this 
Court can grant an injunction. As to that we 
Bay nothing, except that the present sopla 


. tion is not for an injunctton. 


The application is dismissed. 
Application dismissed. - 





(s. c. 5 L. B. R. 125 ) 

LOWER BURMA CHIEF COURT. 
First Civie Arrear No. 106 or 1907. 
July 26, 1909. 

Present :— Sir Charles Fox, Chief Judge 

and Mr. Justice Parlett. 
RAMEN OHETTY—Dsrzxpaxt— 
APPELLANT l 
versus i , 
PO SON AND ANOTHER—PLAINTIFFS—Re- | 
SPONDENTS. 

Transfer of immovable propsrty—Transferee bound 
to mike reasonable engeiries—What Me reasonable 
engturies—Betoppel— Real owner in possession but land 
recorded in name of tranaferzo. 

A mortgagee as well as any other iranaferes of 
immovable property cannot safely take e transfer 
of such property unless he enquires into the title of 
the person who proposes to transfer it to him. In view 
of the provisions of section 110 of the Hvidence Act, 
and in view of the Inmitation Act, allowing 12 years 
for even an adult person entitled to property to bring 
a suit to recover possession of it, an inquiry into title, 
which does not extend to inquiry as to the actual 
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possession of the property for at least 12 years, cannot 
be said to be such an enquiry asa reasonable and- 
prudent man would or should make. Plaintiffs purchas- 
od the lands in suit ın 1885 and got them entered in the 
name of thairadopted daughter, the first defendant, who 
was eight yearsold. Until abontthe middle of 1904, the 
plaintiffs enjoyed the lands dealing with them as their 
ewn. In February 1904, defendant No. 1 and her, 
husband executed a mortgage of the lands to the 
third defendent. The mortgagee had made enquiries 
in the Land Records Office and ascertained that the 
land had stood in the first defendant’s name for many 
years. He also acted on the recommendation of a 
thugyt who was not thugyi for the circle in which the 
lands were situate: 

Held, that the mortgagee failed to make reasonable 
enquiries about the title of the mortgagors and that 
the plaintiffs were not debarred by what they had 
done from setting up their title against him. If the 
-mortgagee had gone or sent any one to the land he 
would have found that the first defendant was not at 
the time in possession of it, and if he had inquired 
as to previous possession he must have become aware 
that the plaintiffs had been in possession throughout 
the time the land had stood in the first defendant’s 
name. 

Mr. Giles, for the Appellant. 

Mr. N.N. Burgorjee, for the Respondents. 

Judgment. 

Fox, C. J—The relevant facts of the case 
are as follows :— . 

In 1885 the first plaintiff, who is the bus- 
band of the second plaintiff, bought the lands 
which are the subject-matter of the suit. The 
transactions were verbal. They were report- 
ed to the thugyt as purchases by the first de- 
fendant Ma Nyein Me. She,had been adopt- 
ed by the plaintiffs in her infancy, and was at 
the time of the purchases about eight years 
old. The first plaintiff’s explanation of why 
he reported the purchases as having been 
made by her is that he did it for the sake of 
lack. Her name appeared in the Revenue 
Registérs as the owner of the lands for many 
years, but until about the middle of 1904 the 
plaintiff enjoyed the lands dealing with them 
as their own. In or about 1901 the first - de- 
fendant eloped with and was married to the 
second. defendant. After a time they returned 
to and lived in the plaintiff's house. In 
1903 or the beginning of 1904 the first de- 
fendant again left the house in consequence 
of an acousation. having been made against 
her by one of the family of putting poison in 
the food intended for the members. On the 
9th February 1904 she and the second defen- 
dant executed a mortgage of the lands to the 
third defendant to secure a loan of Rs. 4,000 
by him to them. On the llth of the same 
month her pleader wrote to a tenant of the 
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lands warning him against paying rent to any 
one but her, and giving him notice to quit. 
Later on in the year she gave leases of parts 
of the lands to other persons. The plaintiffs 

_then brought a suit against her and two of 
these persons for a declaration that they were 
the absolute owners of the land sued for, and 
for possession of it, and a decree was given 
in their favour on the 8rd October 1904. 

On the 17th May 1905 the third defendant 
instituted a snit against the first and second 
defendants on their mortgage to him for the 
amount due on it, and he obtained a decree 
on the 28th June of the same year. After the 
time allowed for payment of the amount due 
on the decree he-applied for sale of the lands. 
Before the sale took place the plaintiffs filed 
the suit from the decree in which the present 
appeal is made. The plaintiffs again prayed 
for a declaration that they were the absolute 
owners of the land, and they also asked fora 
declaration that the first and second defen- 
dants had never had any right or interest in 
it, and that the mortgage by them was of no 
effect as against the plaintiffs or the land; also 
fora declaration that they, were not bound 
by the mortgage decree which the third de- 
fondant had obtained, and for an injunction 
restraining the third defendant from executing 
his decree against the land. 

The first and second defendants were ob- 

viously bound by the decree which the plain- 
tiffs had obtained against the first defendant. 
Tho case resolved itself into a contest between 
the plaintiffs and the third defendant. Ho 
‘disputed the plaintiff’s ownership of the land 
at the time of it being mortgaged to him, and 
in the alternative he set up that the first and 
‘secoud defendants were with the consent ‘of 
the plaintiffs the ostensible owners of the 
property at the time of its mortgage to him, 
and that he had advanced money on mort- 
gage of the land after taking reasonable care 
to ascertain that his mortgagors had power to 
mortgage it. 

The plaintiffs proved again that they were 
the real owners of the property. ` 

As owners they were entitled to.the relief 
they claimed against the third defendant un- 
leks he could show that they had done some- 
thing which debarred'them from asserting 
their title as against him. The third defen- 
dant’s case was based upon the entry of the 
first defendant’s name in the Revenne Regis- 

‘ters making her the ostensible owner of the 
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property. This is a questionable proposition. 
No doubt the entry of a person’s name in the 
Revenue Registers may be a matter which 
may be proved in support of a claim toowner- 
ship and possession, but it is not the best 
proof of them. . ` 

In a case like the present in which none of 
the parties have title-deeds, it is questionable 
whether the person actually in possession is 
not the only person who can be said to be the 
ostensible owner. Section 110 of the Evidence 
Act gives the benefit of a presumption of 
ownership to the- person in possession: this 
must mean, the person in actual possession. 
However this may be, even admitting that the 
first defendant was the ostensible owner of the 
property, the defendant had to show that the 

` plaintiffs were debarred by what they had 
done from setting up their title against him, 
and that he had acquired an interest in the 
property after having taken reasonable care 
toascertain that the first and second defen- 
dants had power to transfer the property to 
him in mortgage. 

A mortgagee as well as any other transferee 
of immovable property cannot safely take a 
transfer of -such property unless he inquires 
into the title of the person or persons who 
propose to transfer to him. No one can trans- 

_ fer to another a title which he himself has 
not got, and the real owner can recover from 
any one who has taken a transfer from one 
who has an- imperfect title, unless the real 
owner's claim’ is barred by limitation, or 
unless he has done something which estops 
him from setting up his claim. Even if he has 
done something which might prima facie estop 
him, he may still recover ifthe transferee 
from the person with the imperfect title had 
either direct or constructive notice of the real 
title, or if circumstances exist which ought to 
have put him on an inquiry which, if prose. 
cuted, would have led to a discovery of the 
real title. ; 

These principles are laid downin Ramcoomay 
Coondoo v. John and McQueen (1) as resting 
onthe general rules of justice, equity and 
good conscience. ` 

A fortiori the real owner can recover 
against a transferee who has made no inquiry 
at all into the title of his transferor. This is 
what happened in the case of the third defen- 
dant. He advanced money to the first and 


(1) Il B. L. R. 46 (P. C.) ; 18 W. R. 163; Sup. Yol. 
1. A. 40. 
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second defendants on the strength of their 


“producing to him.a map of the land with the 


first defendant’s name entered on it as owner, 
and possibly a tax receipt for the taxes on the 
land made out in her name. He says he algo 
made enquiries in the Land Records Office and 
ascertained that the land had stood in the 
first defendant’s name for many years. He 
also acted on the recommendation of a thugyt 
who was not thugyt for the circle in which the 
land was situate. i 

This cannot be said to have been an in- 
quiry into title. In view of the provisions of _ 
section 110 of the Fvidence Act, and in view 
of the Limitation Act allowing twelve years 
for even an adult person entitled to property 
to bring a suit to recover possession of it, an 
inquiry into title which does. not extend 
to inquiry as tothe actual possession of the 
property for atleast twelve years cannot be 
said to be snchtan inquiry as a reasonable and 
prudent man would or shonld make. If the 
third defendant had gone or sent any one to 
the land he would have found that the 
first defendant was not at the time in 
possession of it, and if he lhad inquired 
as to previous possession he must have 
become aware that the plaintiffs had 
been in possession throughout the time 
the land had stood in the first defendant’s 
name. Apart from this an inquiry from the 
plaintiffs as to the truth of the story which 
he says the first defendant told him about her 
father having given her the land as dowry 
would have disclosed to him that the first 
plaintiff denied having done so. It is manifest 
that the third defendant entered into the 
transaction with the first and second defen- 
dants blindly. 

He acquired no rights over the land, and 
can scarcely claim sympathy for the loss of 
his money. h 

The appeal is dismissed with costs. 

Parlett, J.—I concur. 

Appeal dismissed 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 617 or 1909. 
“November 18, 1909. 

Present :—Mr. Justice Stanley, KT., 
Chief Justice. 
GULAB KHAN AND orasrs—APPELLANTS 
versus ee 
‘EMPEROR (Tsrover Ratan Lat) 


—Opposite PARTY. - 

Criminal Procedure Code (Act V of 1898), s. 487— 
Penal Code (Act XLV of 1860) ss. 842, 857, 467— 
Accused discharged of offences under sections 342 and 
357— Sessions Judge directing enquiry into an offence of 
forgery under 8. 487—Illegal order—Jurisdiction. 

-Oertain persons were charged with offences under 
sections 342 and 357, Indian Penal Code. These offences 
were not proved and the Magistrate. discharged the 
accused. The Sessions Judge being of opinion that 
the real charge, as disclosed by the evidence on 
the record, against the aconsed, was of forgery and 
not of wrongful confinement under sections 343 and 
367, set aside the order of discharge and purporting to 
act substantially under section 437, Criminal Pro- 
cedure Code, directed enquiry into an offence of 
forgery under section 467, Indian Penal Code: Held, 
that the Sessions Judge had no such jurisdiction under 
section 437, and his order was illegal. 


Application for revision against the order 
of the Sessions Judge of Aligarh. 

Mr. Sorabjt, for the Applicants. 

Mr. Alston, for the Opposite Party. 


Order.—This is an application to set 
aside an order of the ‘Additional Sessions 
Judge of Aligarh, dated the 17th of August 
1909; whereby he ‘revoked the order of 
the Magistrate of the first class of the 
Ath of June 1909, discharging the appli- 
cants. 

It appears that the applicants were charged 
with offences under sections 342 and 357 of the 
Indian Penal Code. These offences were not 
proved and the Court discharged the accused. 
On an application for revision of the order of 
discharge the learned Nessions Judge was of 
opinion that the charges under sections 342 
- and 357 were not appropriate charges in view 
of the facts appearing in evidence but that 
the real charge against the accused was:one 
of forgery. He accordingly set aside the 
order of discharge purporting to act under 
section 437 of the Code of Criminal Procedure, 
and “substantially directed further enquiry 
with a view toa prosecution for an offence 
punishable under section 467. I am of opi- 
nion “ that the learned Sessions Judge had ho 
jurisdiction under section 437 to pass this 
order and it must, therefore, be set aside. But 
the setting it aside is in no way to prejudice 
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the opposite party in any prosecution of the 
applicants which he may institute for the 
offence punishable under section 467. It will 
be open to the opposite party to take such 
proceedings against the applicants under 
that section as he may be advised. 

The application is granted and the order 
of the 17th of August 1909 is set aside. 

` Order set aside. 





MADRAS HIGH COURT. 
Ssconp OivIL APPEALS Nos. 200 to 207 - 
or 1907. 
October 22, 1909. 
Present :—Mr. Justice Munro and 
f Mr. Justice Abdur Rahim.’ 
KOMARAPPA NAICKEN AND OTHERS— 
APPELLANTS (In S. A. No. 200) ` 
RAGAVA REDDI ann OTHERS — APPELLANTS 
(Ix S. A. No. 201) 
MUTHURAMA REDDI, Minor BY BHAVA- 
NAMBAL—Appatiant (IN 8. A. No. 202) 
ANDIVEERA RAGHAVA REDDI anp 
oraers—APPELLANTS (IN S. A. No. 203) 
VENKATA REDDI AND ANOTHER— APPEI- 
LANTS (In'S. A. No. 204) 
DORAISAWMY REDDY AND ANOTHER— 
APTELLANTS (In S. A. No. 206) 
VENKATASUBBA REDDY AND 0OTHERS— 
' APPELLANTS (In S. A. No. 207)’ 
versus 
VENKATACHELLAM PILLAY, Tus : 
SECRETARY or STATE ror INDIA In 
COUNCIL, THROUGH tas COLLECTOR 
or SOUTH ARCOT—Responpents IN ALL 


APPEALS. 

Civil Procedure Code Act (XIV of 1883), s. 28—Mis- 
joinder of parties and causes of action—Buit to determine 
to which of the defendants plamntiff is liable and to 
restrain the other from snterfering with plaintif—In- 
terpleader suit. 

Plaintiffs alleged that both 1st and 2nd defendants , 
claimed a charge for the use of certain water and 
prayed the Court to determine which of the defen- 
dants was entitled to it and to restrain the 
Jother from interfering with plaintiff and to make 
him refund the charge he had already collected : 

Held, that the snit did not offend against the 
provisions of section 28, Civil Procedure Oode (Act 
XIV of 1882). 

dryathurai Ravuthan v. Sarthu Meera Ravuthan, 81 

M. 252; 18 M. L. J. 28%, applied. 

Second appeals against the decrées of the 
District Court of South Arcot in A. 8. Nos. 149 
and 156 of 1906, presented against the decrees 


of the Court of the District Munsif of Pauruti 
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in O. S. Nos, 38 to 40, 44 and 48 to 51 of 1904 
respectively. 

. Messrs. T. B. Ramachandra Aiyar, T. R. 
Krishnaswamt Atyar, G.S. Ramachandra Atyar, 
for the Appellants. 

Mr. L. A. Govindaraghava Atyar, for lat 
Respondent. 

The Government Pleader(Mr. O. F., Napier), 
for the 2nd Respondent. 
`~ Judgment.—wWe are clearly of opi- 

nion that the suit as brought does not offend 
against the provisions of section 28, Civil 
Procedure Code. To see whether there is 
misjoinder of parties or causes of action, we 
must confine ourselves to the four corners , 
of the plaint, and not manufacture a plaint for 


the plaintiffs. The case laid in the plaint is : 


very simple. The plaintiffs say that the lst 
defendant has charged them a certain amount 
for the use of certain water claiming the water 
to be his, and that the 2nd defendant also seeks 
to charge them for the water on a similar 
claim. What the plaintiffs, therefore, ask 
for is a decision as to which-of the defendants, 
they are bound to pay for water. If the 
water is found to belong to the 2nd defendant 
they ask for a refund of the money collected 
hy the lst defendant. If the watér is found 
to belong to the Ist defendant they ask that 
the 2nd defendant may be prohibited from 
charging them for the use of it. 

The reliefs claimed are clearly in respect of 
the same matter. The case falls within the 
principle laid down in Atyathura: Ravuthan v. 
Sarnth Meera Ravuthan (1). 

‘We, therefore, reverse the decrees of the 
District Judge and remand the appeals for’ 
disposal according to law. Costs will abide 
the event. 

Appeals allowed. 

(1) 81 M.-252;18M. L. J. 238° + ` 





(s. œ 68 P. W. B. 1909). 
PUNJAB CHIEF COURT. 
Seconp Crvu, AppEat No. 644 or 1908. 
i ' „February 6, 1909. 
. Present :— lr. 


Justice Johnstone. 
KHUBI AND OTHERS— PLAINTIFFS— 
, APPELLANTS A 
versus 
NIHALA AND OTHERS—DRFENDANTS— 
RESPONDENTS. 


4 Limitation—Abséntes—Adversea posseasion—G@- i ft— 
{Presumption — Sale — Fraudulent transfer—Limita tion 
"when begins. 
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When property is openly gifted in the presence of 
a number of persons and is followed by mutation. of 
names, the presumption is that there is no fraud and 
no concealment:and that the donees’ adverse possession 
has commenced from the date of the gift. 

Where a person in aposition of trust, like a Lambar- 
dar, gets a common land mutated in his own name on 
the basis of a fraudulent deed of transfer, the limit- 
ation does not begin to run from the dateof the transfer 
but only from the time when the claimants become 
aware of the fraud. 


Facts.—On llth January, 1907, plain-- 
tiff claimed joint possession with defendants 
of a larger and a smaller plot of shamilat land. 
Only one of the defendants N., who was in its 
actual possession, appeared and pleaded that 
he was owner of the larger plot by. purchase 
from its former proprietor K. under a regis- ` 
tered deed of sale of November, 1893, that 
he acquired in March 1893 the smaller one 
from the whole proprietary body and mutation 
was accordingly effected in his favour. fs 

In the Settlement of 1880, the larger holding 
was recorded as malkiat (property) of “K. 
Mafrur (absconder or absentee) gabizan hal 
shamtilat deh, etc., now held by the proprietary 
body, while the smaller was entered as shami- 
lat deh, and muqbuza malikan. Mutation as re- 
gards the smaller plot-was sauctioned on 6th 
March, 1893. As regards the larger plot, on 
5th November, 1893, the patwart reported 
that K: had returned and taken possession of 
his holding and that K. said he had sold his 
land to N. On 25th November,«1893, muta- 
tion was sanctioned in N.’s favour on the 
strength of a registered deed of sale but in K.’s 
absence. The learned Divisional Judge did 
not believe the deed to be a forgery but found 
that K. had not returned to the village and 
obtained back his land before selling itto N. 

‘Further appeal from the order of S 


` Olifford, Esquire, Additional Divisional Judge, 


Delhi Division, dated the 10th January, 1908, 
reversing that of Lala Sant Ram, Munsif, Ist 
Class, Karnal, dated the 2nd August, 1907, 
decreeing the plaintiffs’ claim. 

Mr. Sundar Dass, forthe Appellants. 

Mr. Miran Bakhsh, for the Respondents. 

Judgment.—in this case the firat 
Court found that Nihala acquired no valid title 
by, the deed of sale,and that the .deed of gift 
is not provéd, also that. Nihala has acquired 
no title by adverse possession. The lower 
appellate Court, however, thought that Nihala 
had held adversely since 1893 and so the 
suit was barred. 

In my opinion the first Oourt is’, waht ag 


‘late Court as regards the smaller. 


smaller plot dismissed. 
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regards the larger plot, and the lower appel- 
In regard 
to the latter it seems to me that the gift must 
have been made and also the mutation upon it 
must have been effected openly. Anything 
else is extremely improbable, and the circum- 
stance that five persons were undoubtedly 
present makes concealment very unlikely. 


, Probably all the plaintiffs did not acgusesce in 
"the gift or mutation, but we must take it that 


there was no ‘fraud” and no concealment, and 
thus adverse possession is clear.- But the 
matter of the larger plot is quite different. 
Khubi certainly never came back to the vil- 
lage and never took possession of the plot from 
Nihala before selling. The lower appellate 
Court is willing to admit that Khubi executed 
the deed, but I have very grave doubts about 
it, and would hold this not proved. It follows 
that the act of Nihala, baing lambirdar and 
so in a position of trust, in taking this deed 
and getting a mutation on the basis of it, was 
a fraud upon the maliks. It deceived them as 
to Nibala’s title, and this may account to some 
extent for‘their silence. Nihala had no right 
to take a salo from Khubi if we admit he did 
so at all until Khubi had effectively asserted 
his own rights. This being so, in my opinion, 
limitation did not begin to run against- plain- 
tiffs in 1893, but ‘Only ; from the time when 
plaintiffs becam® a aware of the fraud and be- 
came sure that. Khubi’s deed of sale was a 
fiction. ~ 
I accept the WAN and setting aside Mr. 8. 

Clifford’s order and decree I give plaintiffs a 
decree for the larger plot 74 bighas17 biswas 
less -7 bighas and 2 bighas and 12 biswas, 
which have been given to religious institutions, 


As to costs Nihala, defendant, will pay £- 


of plaintiffs’ costs throughout. Claim for 


Appeal partly accepted. 





(a. c. 18 P. W. B. 1909) 
PUNJAB CHIEF COURT. 
Crv Revision No. 1458 or 1906. 
| March 16, 1907. 
Present :—Mr. Justice Chatterji, C. I. E. 
BAWA NARAINGIR—P ramtire— 
. PETITIONER- 
versus ` 
MIRAN BAKSH AND OTHER3—DEFENDANTS— 
RESPANDENTS. 
Wagi—Well dedicated to public use looked after and 
managed by founder's family—Propristary right not lost 
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after cessation of public tise —Gift of same property by 
descendants of founder under an unregistered deed—- 
Evidenco Act (I of 1872), ss. 91, 110—dmisgibility of 
parol evidence to prove the facium of gift—Adcerse 
possession— Reviswn—HMaterial irregularity, . | 

Where property is dedicated to the. use fof the 
public, but the family of the founder of the wagf look 
after it, they do not necessarily lose all rights to it 
after its public use has completely ceased. Such 
property does not become res nullius which can be - 
seized upon by any one minded to do so, but reverts to 
the original proprietor on the cessation of its use by . 
the public. 

Section 91 of the Indian Evidence Act excludes only 
the terms of & contract, grant or disposition of pro- 
perty, which have been reduced to writing being 
proved by oral evidence, but the fact of the contract 
can be proved orally. 

Kedar Nath v. Sharafunissa, 24 W. R. 425, fol- 
lowed. 

A. defendant whose possession has been due to 
wrongful seizure must prove twelve years’ adverse 
possession. Plaintiffs previous possession gives 
him the right to recover froma trespasser who 
has unlawfully evicted him within twelve years, 

Abdul Humid v. Sarbuland Khan, 78 P. R. 1902, 
followed. 

Misapprehension of law, misapplication of legal 
principles, indefiniteness in some of the findings, and 
‘failure to consider the effect, of prior peaceful-posses- 
sion as owner amount to “ material irregularities,” 
justifying the interference of the Chief Court on re- 
vision. 

Mere tying of cattle and occasional uses of an 
open ground are not acts necessarily adverse to the 
owner; but if permanent occupation of any portion, 
to the exolusion of others for 12 years, is. proved, 
a defendant may be entitled to keep so much to 
himself. 

Petition under section 70 (a) of Act XVIII 
of 1884 as amended by Act XXY of 1899, for 
revision of the order of W. Chevis, Esquire, 
Divisional Judge, Sialkot Division, dated 27th 
November, 1905, confirming the order of 
Malik Zaman Mehdi Khan, Munsif, Ist Olass 
Sialkot, dated the 24th January, 1905, dis- 
missing the plaintiff's claim. 

Mr. Gullu Ram and Pandit Sirin Narain, for 
the Petitioner. 

R. 8. Lala Sukh Dyal, for the Sean 
ents. 

Judgment.—The facts are given in 
the judgments of the lower Courts. This is 
a revision case under section 70 (a), Punjab 
Courts Act, and I am limited to consideration. 
of material irregularities in the decision of 
the case-committed by the lower Courts. 

The learned Divisional Judge thinks it pro- 
bable that Harbhaj’s ancestors sank the well 
and dedicated it to the public use and that 
they continued to regard themselves as 
managers and solely responsible for looking 
after the well. That they acted thus is amply 
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proved by the documents referred to by the 
Judge. 

The Municipal Committee of Pasrur, at 
one time claimed to-be in charge of the well 
but they ultimately gave it up to the family 
of Harbhaj, recovering Rs. 2-4 on account of 


money spent in fencing the well from them.. 


This was in 1890. The defendants had pre- 
viously admitted the right ofthe Committee 
and though he may not be bound by thé 
Committee’sadmission of the title of Harbhaj’s 
family, that fact is sufficient to show thatthey 
had no right to look after the property at least 
after the well was filled up. 


The property was dedicated to the use of the’ 


public, t.6., was what is called wagf but if the 
family of the founder of the wagf, i.e., the 
sinker of the well looked after it they would 
necessarily lose all rights to it after its public 
use has completely ceased. Such property 
does not become a no man’sland which can 
be seized upon by any one minded tw do so. 
In cases of public rights of way it is - settled 
that the owners of the land do not lose their 
rights absolutely but re-gain it when the 
public way is stopped and I should think the 
same rule would apply here particularly as 
here when the founder’s family continue to 
manage it. At any rate if any one could 
object it would be the Municipal Committee 
which has fully admittedly the claims of 
Harbhaj’s family. Thus there is no difficulty 
in their having a valid title to the land and 
the plaintiff’s acquiring it from them. The 
learned Judge’s finding that the Municipal 
‘Committee are the guardians of the waqf is 
‘based on no authority that I can think of and 
‘he has failed to consider the question of re- 
version when the uses of the wagf ceased in 
the circumstances of this case. Nor is there 
any authority for the proposition that the 
land could not be allowed to remain with the 
original proprietors after the cessation of 
the use. Further, is such act of the Oom- 
mittee absolutely void and a nullity so that 
even a trespasser could set it at naught or 
merely voidable by a person entitled to 
sue? Clearly the former. The defendant 
did not question plaintiff’s title on these 
grounds but merely denied the title of the 
donees and set up his own adverse possession 
The Divisional Judge could not raise them. I 
taxe the learned Judge to find that defen- 
dant has not proved his adverse possession for 
twelve years. Plaintiff claims it under a 
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gift from them but the deed not having been 
registered cannot be admitted.to affect the 
property in dispute. .The suit. however, is 
with a third party and the donors admit the 
gift and the donee has according to the Divi- 
sional Judge's finding proved possession under 
it. He finds the lease of 10th July, 1897, 
by plaintiff to Kharku Jhtwar for one year to 
be genuine. 

Musammat Jiwan in 1899 got some enasoashis 
ment of the defendant’ on the lane removed 
and in her application spoke of the well as 
plaintifi’s well. There is also some oral evi- 
dence as to plaintiff's having cut a branch of 
the peepal tree and taken some bricks out of 
the well which the Divisional Judge does not 
reject. There is thus clear evidence of peace- 
ful possession under the gift for many, years. 

Section 91 of the Evidence Act excludes the 
terms of a contract, grant or disposition of 
property which has been reduced to writing 


„being proved by oral evidence but the fact of 


the contract can be proved in certain cases. 
When the fact of occupation and possession 
of land is in issue,’ for example, without res- 


-pect to the terms of the tenancy under which 


possession was taken and held and the fact 
may be proved by parol evidence even if 
there is a written patta, Kedar Nath 
Joardar v. Sharafunissa Bibee (1). Here 
the plaintiff could prove that he held 
possession peacefully and uninterruptedly 
under an allegation of title as owner 
under a gift. It was not necessary to produce 


„the gift or to prove the terms of the gift as 


the donors admit the gift, which may thus be 
treated as based on their conduct and inten- 
tion subsequent to the date of the deed. If 
the donee has for years acted as owner with 
the consent and acquiescence of the original 
owners this fact can be proved and should 
have weight. All difficulty on this score 
could have been avoided had they been made 
plaintiffs and this is also worthy of being 
borne in mind. 

The Divisional Judge finds that defendant 
is a trespasser who has recently encroached 
on land adjoining his premises which he ac- 
quired only in 1883, including the land in 
suit. In 1888 he admitted the Committee’s 
right and it was only in 1903 that he pre- 
vented plaintiff from building on the land. 
Plaintiff is proved to have been in possession 
at least up to 1897 or a year later. Defen- 

(1) 24 W. R. 425. . 
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dants’ possession thus has been due to wrong- 
ful seizure and upon.the facts proved.has not 
lasted twelve years. Plaintiff’s previous pos- 

session gives him the right to recover from a 
trespasser who has unlawfully evicted him, 
for it is not acase of voluntary discontinuance 
of possession, and this is the point on which 
«tress is laid by plaintiff's counsel in the 
argument. The Divisional Judge required 
twelve years’ possession to be proved which 
appears to be a mistake with reference to a 
claim like the present against a wrong-doer 
and trespasser. See Abdul Hamid v. Sarbuland 

‘Khan (2), the latest pronouncement of this 
Court on this subject, which the learned Di- 
visional Judge appears not to, have noticed. 
The effect of peaceful possession prior to evic- 
tion was, though it may not have lasted 
twelve years, not-even considered. 

The judgment of the Divisional Judgo 
appears tobe based on misapprehension of 
law and misapplication of legal principles and 
‘to be indefinite in some of its findings of fact. 
He has also failed to consider the effect of prior 
peaceful possession as owner. These defects 
appear to me to amount to material irregula- 
rities, and as the defendant is, upon the find- 
ings and the facts of the case, a clear wrong- 
„doer, the interests of justice seem to demand 
.my interference. 

I request'the learned Judge, therefore, to 
clearly find,” tthe evidence and the proba- 

. bilities — i 

(1) Whether the ancestors of Harbhaj sank 
the well and’ planted the tree and regarded 
themselves as managing and looking after it. 

(2) Whether plaintiff was in peaceful pos- 
session of the land (a) under a colour or alle- 
gation of title as donee and (b) as derived 
from the original sinkers of the well as evi- 
denced by their action and conduct. 

'. If point (1) and point (2) (a) are proved 
plaintiff would be entitled to a decree in the 
absence of clear proof that defendant has been 
in possession for more than twelve years. 

On point (1) the Divisional Judge has 
given a finding in plaintiff's favour which is 
apparently supported by the evidence, but as 
it is not couched in definite language I have 
ask edhim to re-state it in the interests main- 
ily of the defendants-respondents, The land 
is open ground and mere tying of cattle and 
occasional uses of it are not acts necessarily 
adverse to the owner, but if permanent occu- 

(2) 78 P. R. 1902. 
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pation of- any portion to. the exclusion of 
others for twelve years is proved, defendant 
may be entitled to keep so much to himself. ` 
I accept the application and setting aside 
the Divisional Judge’s decree remand the case 
for a fresh decision of the appeal with refer- 
ence to the foregoing remarks. Court-fee on 
the petition for revision will be refunded. 
Other costs will abide the event. ` NG 
Petition accepted and case remanded.. 





(s. 0.13 C. W. N. 93.) 
CALCUTTA HIGH COURT. 
Secon Crvis APPRAL No.-1539 or 1906. 
July 1, 1908. i 
Present :—Mr. Justice Mitra and Mr. Justice 
Bell. 
JANKI DOBEY—Derenpanr No: 1— 
APPELLANT 
: versus 
KIRTARATH ROY AND otHers—PLarnvirrs 
- AND DEFENDANTS, 2ND PARTY— RESPONDENTS., 
Purtition Act (F of 1897 B. GC), ss. 44,46,47 and 48— 
Entries in partition papers—Evidence, admissibility in 
— Presumption of publication in absence of certificate, 
When a partition is effected ander. Bengal Act V of 
1897, the entries in the partition papers as to the 
amount of the rents payable by tenants are admissible 


in evidence against the tonants though it may not be 
very valuable. ' 

‘Absence of the certificate of local publication of a 
record-of-rights is not sufficient to show that there 
was no publication. A presumption should be made 


of the regularity of the proceedings of an -officer 
conducting a partition. 


Appeal from the decree of Babu Lal Singh, 
Sub-Judge of Arrah, dated the 16th July,- 
1906, reversing that of Mr. S. M. Ahmed, 
Munsif of Buxar, dated the 26th January,’ 
1906. i; 

Facts.—tThe plaintiffs’ share in a cer- 
tain mouzah was to the extent of 4 annas. 
By the Collector if was formed into a sepa- 
rate takhta of 16 annas. Partition proceed- 
ings were conducted under Partition Act V 
B.C. of 1897 and a recon d-of-right was prepar- 
ed under Chapter X of the Bengal Tenancy 
Act (VIII of 1885), and the Deputy Collector : 
found the rent of the defendant to be 
Rs. 43-13 odd for 8 bigha odd which fell into 
plaintiffs’ takhta. Roa 

The plaintiffs brought this suit for the 
arrears of rent in respect of 1310 to 1312 at 
the aforesaid jama. The defendant contended 
that the rent was Re. 1-8 a bigha and that 
he had deposited the rent, 
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The first Court held that batwara papers’ 
were not admissible in evidence. So it gave 


a decrée at the rate admitted by the defendant. - 


With regard to the plea of deposit, the Court 
held -that as the defendant deposited the rent 
due to the plaintiffs in the name of all the 
proprietors (that is including the plaintiff’s 
co-sharers) with full.knowledge of the parti- 
tion and the allotment of this plot to the 
plaintiffs, the deposit was of no avail to the 
defendant. , 

-The lower appellate Court agreed with the 
first Court on the question of deposit, but 
held that the partition papers were admissible 
in evidence, and gave a full decree .to the 


plaintiffs.’ 

The defendant preferred this second 
appeal, 

Babu Ram Chandra Mazumdar, for the 
Appellant. : 


Babu Makhan Lal, for the Respondents, 

Judgment.—this is an appeal in a 
suit for rent. Two questions were raised in 
the ‘Court below :—First, that the plaintiffs 
ought to have withdrawn the amount deposited 
in Court; and, secondly, the entry in. the 
partition paper which showed the amount 
of rent payable by the defendant was 
inadmissible. ; 

The admissibility of the batwora pepers 
as evidence of the rent payable by the 
defendants cannot be’ doubted. The partition 
was effected under Act V (B.O) of 1897. 
Under section 44 of the Act a partition De- 
puty Collector has the power of a Survey 
Officer -under. the Bengal Survey Act (Act V 
of 1875, B. O.) and of a Revenue Officer pre- 
paring a record-of-rights under Chap. X of 
` the Bengal Tenancy Act. The procedure as 
to the. preparation of the rent roll and 
the publication thereof is laid down in 
the following sections. Sections 46 and-47 lay 
down almost the same’ rules as are laid 
down under sections ‘1038 and 103-A of the 
Bengal Tenancy Act. Section 48 treats of the 
local publication of the record and furnishing 
to the. landlords as well as the tenants 
copies of the entries relating -to tenures or 
holdings. The rules of the Board of Revenue 
referred toin section 48 corresponds to. the 
rules of the Local Government framed under 
section. 103-A. : We have, therefore, no 
doubt that entries in partition papers as to 
the. amount ,of the rents’ payable by tenants 
are. evidence. in-the same way as entries in 
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the record-of-rights prepared under the 
Chap. X of the Bengal Tenancy | Act are 
admissible as evidence under section 103 B, 
Prima facie they are evidence against the , 
tenants, though that evidence may not be 
very valuable. 

The only question argued ‘by the learned 
Vakil for the appellant is that there is no 
direct evidence on the record as to the local 
publication of the record such as is prescribed 
by section 103-A. That isso, but the evidence 
ın this case shows that the defendants must 
have obtained copies of the entries as prescrib- 
ed under section 148 and he did object. The 
Deputy Collector tried ‘the dispute between 
the parties. Absence of the certificate of local’ 
publication is not sufficient to show that there 
was no publication. On the other hand we 
must presume that the Deputy Collector did 
his duties according to the Act and the rules. 
prescribed by the Board of Revenue. A 
presumption should be made of the regularity 
of the- proceedings of an officer conducting a, 
partition. “The contention, therefore, as 
regards the admissibility of _the partition 
papers must be rejected. - < 

"As regards the first point disougsed in the 
lower Court, the contention raised i is that the 
plaintiffs: ought to have’ _withdrawn the 
amount deposited in Court: This deposit was 
made in the name of the plaintiffs as well as 
other co-sharers of the plaintiffs. The plain- 
tiffs could not have withdrawn the amount 
without the help and co-operation of their co- 
sharers:* The deposit made was also evidently 
insufficient. 

The suit was, therefore, properly instituted 
and decreed by the lower appellate Court. 

But we think the defendants having de- 
posited the rent and this suit being in the 
presence of all co-sharers, the plaintiffs | should 
first attempt to obtain from the Court such 
portion of the amount: deposited, as. would 
correspond to the share of the plainti 3; and 
if there be any balance left the plaintiffs 
would be entitled to proceed for it against the 
defendants. We do -not think that there 
would be any’ difficulty in the’ plaintiffs’ 
realising a portion ‘of the amount deposited in 
the Court corresponding to their share... 

With these’ observations we dismiss the 
appeal with costs. ` 


EP k 2 


7 Appeal donee. z 


318 


ULLAMAN AND CO. v. ORSAR LEUBA. 
(s. 0. 13 C. W. N. 82.) 
PRIVY COUNCIL. 
APPEAL FROM THR SUPREME Court or HONG 
Kona. A 
f “July 20, 1908. 
Present :—Lord Robertson, Lord Atkinson, 
_ Lord Collins-and Sir Arthur Wilson. 
J. ULLAMAN & Co.—Derrxpaxts— 
APPRLLANTS 
versus 
‘CESAR LEUBA AND ANOTHFR-—PLAINTIFFS 


— RESPONDENTS. 

Trademark, infringement of—Assignment of trade- 
mark—Right ‘of suit—Pleading—Averment by plaintiff 
not admitted by defence—Proof. 

An assignment of trade-mark, washout the business, 
confers no effective right. 

A manufacturer supplying articles to another, who 
actually sells the articles supplied, cannot bring an 
action for the infringement of trade- mark; for al- 
though the manufacturer is interested in the success 


of the business of the seller, this cannot put the- for-- 


jner in the shoes of the latter in vindicating the 
latter’ B rights against wrong-doers. 

- Where the defendant expressly states that he does 
not admit an averment of thé-plaintiff, the latter, if 
he ignores the question, does so at his peril, for the 
defence puts him to prove the averment. 


_ Appéal from a judgment of the Full Court 
at Hong Kong, ‘dated the 19th coe 
1907, affirming a judgment of Piggott, °C. J 
dated the 26th of July 1908. 

Mr. Younger, K. O., Mr. Sharp, K. O., and 
A. C. Nesbitt, for the ‘Defondants-Appellants. 

Mr. P. 0. Lawrence, K. O. and Kerly, 
for the Plaintiffs Respondents. 

Judgment. 


_ Lord Robertson.—Their Lordships are of 
opinion that the respondents non-suited in the 
suit, ought to have- been the plaintiff for want 
of title; and that the appeal must, therefore, 
be allowed. 

The grounds of this conclusion may be very 
shortly stated. 

The action is for breach of trade-mark in 
Hong Kong,and the trade-marks founded 
on originated with persons named Bovet, 
and were used by them in their business at 
Hong Kong as dealers in watches. That 
Hong Kong business of selling watches to 
the public belongs now not to the respon- 


dents but to a certain Madame Bovet, and- 


the relation in which the respondents stand 
to Madame Bovet is simply that of manu- 
facturers to'a customer. Accordingly, the only 
watches which they sell at Hong Kong 
they sellto Madame Bovet, and with those 
sales to her their business in Hong Kong be- 
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gins and ends. It results that the,only person 
deceived, so far as they: 
are concerned, is Madame Bovet, and 
that is not their case ab all. Their case 
consists in ignoring the contractual relation’. 
(of manufacturers to dealer) by” which 
they are connected with, and are separated 
from Madame Bovet, and identifying 
themselves with the trade which belongs 
to her'and with which, by family as well 
as by business interest, they are connected 

With the trade-marks themselves they 
have a much more direct connection, for’ 
they hold an assignment from the trustee 
in bankruptcy of some former Bovets, 
which, if paper would do, apart’ from 
business, might give them a good enough 
title. But it is trite law (now embodied in 
statute), as regards registered trade-marks, 
that an assignment of trade-mark, without 
the business, confers no effective right. It 
has been suggested indeed ‘by the Chief 
Justice that the following words in assignment: 
support the title, “avec I’entréeprise dont 
elles [the trade-marks] servant a dsstinguar 
les produits.” But these general words 
occur in an assignment executed in Switzer- 
land and must be applied by evidence to 
Hong Kong; and, unfortunately the evidence 
proves that in Hong Kong the business, 
on the incidents of which and injuries to 
which the respondents rely, is de facto not 
theirs and is not carried on for them. About 
these facts there is no- ambiguity or doubt 
at all. Mr. Heerman, of Messrs. Gaupp 
and Co., who act for the plaintiffs, on the 
one hand, and Madame Bovet, on'thè other, 
are perfectly explicit on the point. 

It was argued for the respondents that - 
the trial had been so conducted that this point 
of title was not now open to the appellants 
But, on the pleadings, the appellants 
expressly -stated that they did not admit the 
averments of title and then lay by. In such 
a situation a plaintiff, if he ignores the 
question, does so at his peril, for the 
defence puts him to prove his title. For- 
tunately, however, the matter is not left 
tobe determined on mere question of pleading 
for the evidence at the trial and the additional 
évidence taken during the hearing of the 
appeal place the question on aclear footing 
of ascertained fact. 

It was in the end courageously maintained 
for the respondents that they, in their 
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quality of “mannufacturers, had sufficient 
interest to sue the action. No authority 
supports this contention and it is against 
principle. It is quite true that the respon- 
dents are interested in the success of Madame 
Bovet’s business, but this can’ never put 
them in her shoes in vindicating her rights 
against wrong-doers. 

Their Lordships will humbly advise His 
Majesty that the appeal ought to be allowed, 
the judgments below discharged, with costs, 
and the plaintiff non-suited. The respondents 
must pay the costs of the appeal. 

d Appeal allowed. 





MADRAS HIGH COURT. 
Civm Apprat No. 33 or 1907. 
October 7, 1909. 

Present :—Sir Ralph Benson, Offg. 
Chief Justice and Mr. Justice Miller. 
'R. Œ. ORR AND ANOTHER—PLAINTIFF3— 
: APPELLANTS 

versus 


R. M. M. S. T. V. E. CHIDAMBARAM 
CHETTYAR AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Owil Erocedure Code (Act XI Vof 1882), ss. 2, 474, 588 
(23)—Interpleader suit—Dismissal—Decree —Order— 
Lessor and Lessee, ; 

One R, thé wife of a Zemixdar, granted a lease of 
certain properties, which her husband ‘had leased to 
her in perpetuity, to the plaintiffs. After the death 
of R and her husband defendants Nos.1 and 2 gave 
notice to plaintiffs to pay rent to them alleging that 
they were lesseea from the daughters of R and, there- 
fore, legally entitled to recover rent. 
` The 7th defendant, R’s husband’s adopted son, also 
gave notice to plaintiffs for payment of rent to him 
on the’ ground that the lease by B was only benami 
for his father’s benefit. 

The plaintiffs, therefore, filed an interpleader suit. 

The Subordinate Judge dismissed it on the ground 


that it was prohibited by section 474, Civil Procedure ` 


Oode (Act X1V of 1882), as the 7th defendant could not 
be said to claim through R, under whom the plaintiffs 
held : i ý 

Held, (1) that the order of the Subordinate Judgo 
dismissing the snit was a- formal expression of his 
adjudication on the defence set up in the suit and 
was a ‘decree’ within the meaning of section 3 of Act 
XIV of 1883, ji 

(2) that section 474 of the Code of Civil Procedure 
(Act XIV of 1882) was-no bar to the action, as on 
the allegations set forth by 7th defendant he was only 
claiming through R. the plaintiffs’ landlord. . . 

Suart v. Welch, 4 Myl. & C , 805 at p. 323, Nickalson v. 
Knowles, 6 Mad: 47, Cook v. The Earl of Rosslyn, 65 E.R, 


871 at p. 878, Dungry v. Angore, 80 H. R. 644 at p. 645, . 


referred to. 


Appeal against the decree of the Subordi- 
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nate Judge of Madura East in Original Suit 
No. 55 of 1906; dated 19th September, 1906. 
Judgment.—tThis is an interpléader 
suit which has been dismissed by the Sub: 
ordidate Judge as not sustainable in law. 
The plaintiffs’ appeal against this dismis- 
sal and we think the appeal is well-founded. 
For the purpose of this appeal it is sufficient 
to state the following facts. The late 
samindar of Sivaganga granted perpetual 
lease of certain villages to his wife, Raku 
Nachiar in 1887, Subsequently, in the same 
year, he leased to the plaintiffs, for a long 
term of years, the whole zamindart, exclud- 
ing the villages already leased to his wife 
and other relations. In 1889 Raku Nachiar 
gave. a sub-lease of five of her villages to the 
Plaintiffs for 29 years on a rent of Ra. 10,000 
a year and put the plaintiffs in possession 
receiving the rent in advance up to June 1900, 
Raku Nachiar died in 1892, leaving her surviv- 
ing four daughters, who are defendants Nos. 3 


. to 6, and an adopted son. In 1898 the zamindar 


died, and his adopted son (7th defendant) 
became the minor ramindar. In Original 
Suit No. 18 of 1901, thé 6th defendant and 
one Ramanathan Chetty, the late father of 
the defendants Nos. 1 and 2,to whom the 
6th defendant had leased the above five vil- 
lages, sued to recoverthem fromthe defendants 
Nos. 3 to 5: and the 7th defendant put ina 
petition stating that the villages belonged to 
him and claiming ta be made a party, which 
was dismissed. In March 1902, the parties 
to Original Suit No. 18/01 enteredinto a com- 
promise, and in pursuance of it gave notice 
to the plaintiffs that the plaintiffs should 
pay the rent of the five villages in future 
to Ramanathan Chetty, the father of defendants 


“Nos. 1 and 2. 


On the 22nd of June in the- same year 
the Court of Wards, as guardi,an of the minor 
ramindar (the 7th defendant), also gave notice 
to the plaintiffs, stating that the leases 
executed in 1887 by the late zamsndar in 
favour of Raku Nachiar were colourable tran- 
sactions, executed by him benam# in the name 
of his wife, but for his (the late zamindar’s) 
benefit and that the lease of the five villages 
granted -by-her to the plaintiffs in +1889 was 
‘for- the benefit of the later zamindar and 
requiring the plaintiffs to pay the rents of the 
villages to the Court of Wards on account of 
the minor zemindar. In these circumstances 
the plaintiffs,- not knowing whether they 
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should pay the rent to the defendants Nos. 1 
to’6 or to the 7th defendant filed this (inter- 
pléader) suit and deposited in Court the rent 
due, Rs. 5,60,601. 


The Subordinate Judge having held that 
the suit was unsustainable with reference to 
the provisions of section 474, Civil Procedure 
Code (Act XIV of 1882), the plaintiffs 
appeal. 

The Vakil for defendants Nos. 1 to 6 tak 
the preliminary objection that the order of 
the Subordinate Judge dismissing the suit 
is not one of the orders in interpleader suits 
against which an appeal is provided for by 
clause 23, section 588 of the Code of Civil 
Procedure, nor is it a decree within the de- 
finition in section 2 of the Code. We think 
the latter contention is not sustainable. 

The order of the Subordinate Judge was 
the formal expression of his adjudication on 
the defence set up in the suit and it decided 
the suit so for as the Subordinate J udge was 
concerned. It is, therefore, a decree?” within 
the meaning of section 2 of the Code. We 
disallow the objection. The main reason 
given by the Subordinate Judge for holding 
that an interpleader suit will not lie on the 
facta stated in this case, is that section 474, 
Civil Procedure Code, expressly prohibits a 
tenant from suing his landlord for the 
purpose of compelling the landlord to 
jnterplead with any person other than.a 
person making claim through the land- 
lord” and he considered that in the pre- 


`. gent case the 7th defendant could not be said 


to claim through Raku Nachiar, (the land- 
lord under whom the plaintiffs held), but must 
be regarded as claiming adversely to her.’ 
He also dwelt on various circumstances 
which in his view went to show that the 
“ih defendant's plea of benami was not true 
and onthe argument that the lease of the 
plaint villages having been given with the 
late samindar’s consent, the 7th defendant 
would be estopped from again demanding 
from the plaintiffs any rent paid by them 
to Baku Nachiar’s representatives (defendants 
Nos. 1 to 6). 

Whatever might be the case with regard 
to payment, made bona ‘ide before the plain- 
tiff had notice of the 7th defendant’s claim, 
it is difficult to see how plaintiffs would be 
protected if they wrongly paid away the rents 
after notice of his claim: and in the case of 
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Suart v, Welch(1), the Lord Chancellor, refer- 
ring to the caseof Nickalson v. Knowles (2), 
stated that the authorities at law show 
that Sir J. Leach was not warranted in re- 
fusing the injunction upon the ground that 
the case of the party giving the notice was 
so clearly unfounded as not to entitle the 
plaintiff to have it tried, In the present 
case the Court of Wards has made a formal 
claim to the rent of the plaint villages on 
behalf of the 7th defendant and we must 
proceed and deal with the question of inter- 
pleader without reference to. any alleged 
weakness in his case. We must, in fact, 
decide the question on the supposition that 
the case put forward by himis, or may be, 
true. If that case is true, then Raku Nachiar 
was in the position of a trustee for the real 
owner, who was the szumtndar; andthe de- 
fendants Nos. 1 to6, who claim as her heirs, 
are trustees for the 7th defendant, who is 
now the zamindar. No doubt the general 
rule-of English Law is that an interpleader 
suit will only be maintainable if the landlord 
subsequent to the letting has done some act 
whereby his right to recover the rent is 
entangled, Cook v. The Earl of Rosslyn (8), but 
there are exceptions to this rule. In the 
case of Dungry v. Angore (4), the Solicitor, 
General referred to the case of Wood v. Rayee . 
tried before Lord Thanlaw and said a house 
was devised to trustees for the separate use 
of Mrs. Kayee, with a provision for the rent 
to be paid to the person, to whom she 
should givea letter of attorney. The trustees 
not acting, Mr. and Mrs. Kayee entered. In 
1787 the trustees, at the instigation of her , 
gon, insisted that as the estate was devised 
to them, they had a right to receive 
the rent and apply itto answer repairs 
on other parts of the estate, and they gave 
notice to the tenantnot to pay. Inconsequence 
of his refusal the lessor proceeded upon the ' 
lease; and the tenant filed a bill. It was 
insisted, as it 18 now, that a person who had 
taken a lease from another, could ngt file such 
a bill. The Lord Chancellor said it would be 
the most detrimental thing to the public and- 
to tenants, because nothing can be more 
material than thattenants shall be safe in 
the occupation of the estate; that if the land- 
lord has a complete title, he may indemnify 

1) 4 Myl. 40. 805 at p. 328. , 

2) 5 Mad. 47. 

8) 65 English Rept. 871 at p. 873. 
(4) 80 English Ropt. 644 at p. 645. 


| sistent with it. 


tI) | 
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them; but thatif he does not take care of the 
“defence, the consequence is the tenant had a 
right to come into equity and the Lord Chan-_ 
cellor after expressing his concurrence “with | 
the decision in Wood v. Kayee said: “The 
. title of the trustees was derivative froma that 
of the cestus que trust, and was consistent with 
it. The tenant did not come to disavow the 


. title of the landlord. It was a question be- 


‘tween the trustees and. the cestui que trust with 
which the tenant had” nothing to do.” 
Dungry v. Angone (4). The principle of 
that case seems to us to be applicable- 
to' the present case. According to the allega- 
tions of Yth- defendant the title of Raku 
Nachiar (and of defendants Nos. 1 to 6) 
was derivative from the sumindar and was con- 
“The plaintiffs do not deny 
‘the title of Raku Nachiar to grant them the 
| lease, but they do not know whéther she did 
' 80 in her ownright or benams for the samindar. 
‘The plaintiffs have-no interest in the matter 
‘except to be protected from “being made to 
pay, the rent twice-over. The 7th defendant 
does not deny the title of Raku Nachiar to 
grant thelease. He affirms it, but says that 
it was granted on his fathers’ behalf, and he 


has now succeeded to his father’s rights..Then - 


it was argued that section 474, Oivil Procedure 
Code, which contains the rule applicable to 
the Courts in India; is narrower than the rales 
deducible from the English cases and forbids 
A tenant to sue- to compel hia landlord to 
interplead | with any person other than a por~ 
son making claim through ` -such landlord.” 
We must, therefore, see whether the7th defen- 
dant makes claim: through Ruku Nachiar and 
itis not diffionlt to hold that he does so. 
What he says is that Raku Nachiar was 
entitled by arrangement with 'her husband to 
hold the position of the landlord and what he | 
claims is the right to stand in her. shoes. In 
other ‘words he makes claim through her 
-when he claims: to-ocoupy as between- him- 
self and the plaintiffs, the same position. which 
she occupied.’ So.far as the plaintiffs are 
concerned, the 7th defendant does not claim: 
any right different from that of Raku Nachiar. 
He, no doubt, claims the right when he has 
received the rent to appropriate it to: himself”, 
as being the owner of the land, and denies that ' 
Raku Nachiar held that position, but that 
claim makes no difference so far as the plain- 
tiffs are concerned. As against them the 
claim of the 7th defendantis simply tooccupy 
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- the - position of Raku Nachiar. He clairs 


gel 


to be the landlord by reason of the lease exe- 
cuted by her, and sohe claims through her, 


“For these,reasons we think that it is open to 


the plaintiffs to maintain this interpleader 
suit. We accordingly set aside the deoree of 
the Subordinate Judge, and remand the suit 
for disposal according to law. Appellants 
will have their costs both in this and in the 
lower Courts. Costs of the other parties will 
be provided. for in’ the ‘fresh decree of the 


lower Court. : 
Appeal allowed. 





(s. 0. 850. 813; 18 O. W, N.177; 5 M. L. T. 89.) ` 
OALCUTTA HIGH OOURT.. 
Snconn, Cryin Apreat No. 1896 or 1903. 
` May 27, 1908. : 
Presènt :—Mr. J natica Brett and 
: Mr. Justice Coxe. ~ 
SANTISHWAR MAHANTA AND oTaars — 
“ Darenpanrs—APPRGLARTS ’ 
versus 


; LAKHIKANTA MAHANTA, Porno — 


RESPONDENT. - 

Limitation Aot (KV 07. 1877), 8. 20 —Part-payment— 
Debtor literate—KEndorsement written by another but 
signed by debtor—Civil Proselure Oode (A XIV of 
1832), 8. 574—Judgment of appetla’e ` Court—R-ators 
to be stated. | 

A mere reference to the evidence of certain 
witnesses in a previous part of the judgment of an 
appellate Court is nota sufficient compliance with 
those provisions of the law, which require that a Judge 
shall in his judgment state his findings with the 


reasons thereof. 
Where the debtor can wits, an endorsement 


written by another person and signed only by the 
debtor is not an endorsement which is, as far as 
was possible, in his handwriting, and sufficiont 
under the proviso to section 20'of the Limitation Act i 
to oreste & now period of limitation. 

Mukhi Haji v. Oorerjt, 23 O. 645, (F.B.), applied; and 
Madabhusi v. Singara, 7 M. 55, Hllappa x. Annamalat, 
4M. 76 and Jamna v. Jaga, 28 "8. 262, distinguished. 

Appeal from the deéree of W. B. Brown, 
Esquire,Judge of Assam Valley Districts, dated 
August 3, 1906, reversing that of Major E. 
Halliday, Sub- Judge of ‘Nowgong, dated May 
5, 1906. 

- Babus-- Jogesh Ohandra Roy and Girija 
Prasanna. Roy. Chowdhury, for the Appellants. 

Babu Hem Chandra Mitra, for:the Re- 
spondent. ° 

Judgment.—The main question, 
which arose for determination in the auit; 
out of which this appeal arises and which 
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“has been considered ‘at the hearing of..the 
“present appeal, is whether the claim of the 
plaintiff to recover the balance of the money 
due on the bond was barred by limitation ` 
- or- nob, 


The plaintiff, “to: Suppose his tention 


-that the claim is not barred, has relied on - 


an endorsement of payment made on the 
80th Chait 1809-B. S.,by the defendant of 
the. sum of Rs. 53. The body of that en- 


`a , dorsement was admittedly not in the hand- 


- writing of the debtor, and the question, which 
was raised and discussed in the Courts below, 
was whether the signature on that en- 
dorsement was in his handwriting or not. 

: The “Court of first instance held that the 
signature was a forgery, that the endorse- 
mènt was a forged endorsement, andthat-the 
plaintiff -was not entitled to rely-on it in’ 

-order to save his claim from being peered by 
limitation. 


- Qn appeal the lower’ appellate Court has 
_come to a different conclusion. The District 
i Judge has not felt himself prepared to accept 
` the view taken by the’ Court of first instance, 
that the signature: to'the endorsement was 


"ko | distinguishable from the admitted: sig- - 


nature of the debtor to another endorsement 
in the same document as to support the con- 
clusion that the former was a forgery. 


“on what he describes baldly as the ‘oral 
evidence, has, come to the conclusion that 
the payment of the interest and the en- 
dorsemeut have been satisfactorily ‘proved 
and that the suit is not barred by limitation. 

There was a further plea of payment put 
forward on behalf of the defendant, which 

. was disallowed by the District Judge, ‘and 
as to which no argument has been advanced 

: in support of this appeal. The Judge, how- 
ever, relying on the- fact that the endorse- 
ment. had been satisfactorily proved and 
that the payment was a payment made 
on account of interest, decreed the plaintiff's 

. suit. A 


The defendant has appealad, and in gup- 
` port of the appeal two main contentions have 
- been urged. The first is that the payment 
was not 6 payment made on account of. 
interest. 
~ -It has been argued that the lower appel~ 
late Court in support of its conclusion that 
- the payment was a payment on account of 


he- 
District Judge, relying on the signature and 


interest, has merely er to the oral evi- ` 
dence, but has ‘not discussed that- evidenca, 
or attempted inany wayto- show how that 
evidence supported the conclusion that the 
‘payment was made on account of “interest, 
The provisions of-section 20 of the Indian 
Limitation Act are clear and precise, and 
distinotly lay: down that before a payment 


“made on account of interest due on a debt can 


be taken to save.the balance of the debt from 
being ~ barred by limitation, it must be 
proved , that the payment was. made on 
account of interest as such. 

The learned Vakil for the ner hag 
suggested that in the previous part of his judg- ` 
‘ment the District Judge specifies with sufficient - 
clearness the witnesses on whose evidence he 
relies to support the conclusion’ to which he 
has arrived, that the payment was a payment 
made pn account of interest. We.are unable, ~ 
however, in second sppeal, to go into the: evi- 
- dence so as to ascertain what these witnesses 
have said, and we are mnable to hold that 9 
mere reference to the evidence ‘of these wit- 
nesses in.a previous part of his judgment, is 
a sufficient compliance with “those, provisions 


of the law, -which require that a Judge shallin, _- 
his judgment, when deuling with the matters ` ` 


“in issue between the parties, state bis findings 
with the reasons ‘thereof upon each ` separate 
issue.. -> 

The first contention ‘urged in support of 
the appeal must, therefore, prevail, and the 


“judgment and decree of the lower appellate 


‘Court must ‘be set aside and the case gent back 
in order that a proper decision may be arrived 
at by that Court on the issue whether the pay- 
ment of the Rs. 53 made on the 30th. Chait 
1309 was a payment made on‘aécount ‘of inter- | 
est as such. 

The second point, aie has besa raised 


in support of the appeal, is, that, if the pay- - - 


ment be-taken to be a part payment of the. 
principal of the debt, then the -endorsement `~ 
‘on which the plaintiff relies to prove the fact ~ - 
of that payment, cannot be accepted ae sufti- 
cient, because the 7 Proviso to section 20 of. the 
Limitation Act requires, that in order to ‘save .. 
-limitation-in the.case of the payment of a part 
“of the principal of a debt, the fact of such 
payment shall appearin the handwriting. of- 
the person making the same, and that in the 
present case the endorsement relied on tó. 
save limitation iA noti in t handwriting of the 
debtor, - - 
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” We have already noticed that the body of 
the endorsement is in the handwriting of a 
person other than the debtor, and that all 
that is found to have been written by the 
debtor is the signature: and in support of 
his “contention the learned Vakil relies on 
the decision of a Full Bench of this Court 


in thecase of Mukhi Haji Rahmutulla v. Ooverje : 


Bhuja (1). 

. The learned Vakil for the respondent has 
argued on the other hand that if the payment 
was a payment made of part of the principal 
of the debt, then the endorsement was suffi- 
cient to, comply with the provisions of the 
proviso to section 20 of the Limitation Act, 
as-it bears the signature of- the debtor. In 
support of this view he relies on the case of 
Madabhusi Seshacharlu v. Stngara Seshaya 
(2), andthe case of Elleppa Nayak v. Anna- 
malai Goundan- (3) and also on the case of 

Jamuna v. Jaga Bhana (4): 

_ The learned Judges of this Court, who re- 
ferred the case of Mukhi Haji Rahmuttulli v. 
Coverji Bhuja (1), to the Full Benoh, were, 
however, careful to. distinguish it from 
the Madras cases. The learned Judges, after 
noticing that in the Madras cases it was ‘held 
that the signature by a marksman to, what 
was, as to the rest, in the handwriting of 
another person, was sufficient to satisfy the 
Act, go on-to say that in each of those cases 
the person, who made the payment, could not 
write and, therefore, that, so far as was possible, 


the fact of the payment appeared in his hand- “ 


writing. The learned Judges of the Full 
Bench in their judgment in stating that the 
Madras cases were outside the subject of the 
case before them appear to have accepted the 
view taken by the referring Judges., In the 
case then before the Full Bench, the endorse- 
ment had been made in the presence of the 
debtor by -his agent, and it was distinctly held 
that, in order to create a new period of limit- 
ation under the proviso to section 20 of the 
Limitation Act, the fact of part payment of 
the principal of a ‘debt must appear in the 
handwriting of the person making the part 
payment, and-not in that of any other person 
however authorized. 

No doubt, as the learned Vakil for the Te- 
spondent-has pointed out, there is the point of 
distinction between that case and the case be- 
fore us, that in the present case the endorse- 

{3} C. 548, (2)-7 M. 55. 

8) 7 M. 76. (4) 28-B. 262, 


ment is found ý. “Fave: been signed by the 
debtor himself. That fact, however, is not 
sufficient to distinguish this case in pripciple 
from that which was before ‘the Full Bench. 
The principle laid down by the referring 
Judges which seems to have been accepted by 
the Full Bench was that in order to comply 
with the provisions of the law it was neces- 
sary that as fur as was possible the fact of the 
payment must appear in the handwriting of 
the person making the same. The learned 
Judges of the Full Bench in dealing with this 
point expressly say that the intention of the 
proviso to section 20 af the Limitation Act 


, must be, so far as possible, to exclude. oral 


evidence and to substitute for it the real evi- 
dence furnished by the handwriting of the 
person making the payment. 

It seems to us that in this case, where it 
has been distinctly found (and is admitted) 
that the debtor can write, it is impossible to‘ 
hold that un endorsement written by another 
person and signed only by the debtor is an 
endorsement which is, as far as was possible,- 
in his handwriting, and, therefore, which 
is sufficient under the proviso to section 20 
of the Limitation Act to create a new period’ 
of limitation. Weare of opinion, therefore, 
that the contention advanced on behalf of the 
respondent cannot be accepted, that inthe pre- 
sent case, if the endorsement relied on by the 
plaintiff be held to refer-tothe part payment 
of the principal of the debt, it was sufficient- 
in law to save the present claim from being 
barred by limitation. 

We sef aside the judgment and decree of 
the lower appellate Court and remand the 
case to that Court in order that the Judge 
may come to a finding, whether the payment 
of Rs. 53 relied on by the plaintiff was made- - 
by the debtor as a payment of interest as such 
or not, and then proceed to dispose of the 
appeal according to law. g 


-- Oase remanded, 
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. GOBINDA CHANDRA 0. ‘OHOUDEURY BAM OHANDRA. 


(s. c. 18 O. W.N. 95.) 3 
. CALCUTTA HIGH COURT. 
SROOND CIVI APPRAL No. 1647 oF 1906. 
` May 29, 1908.. 
. Present — Mr, Justice Caspersa and 
Mr. Justice Sharf-ud-din 
 GOBINDA CHANDRA MAHAPATRA— | 
DEFENDANT—ÀPPELLANT 
CHAUDHURY RAM CHANDRA 
- NISANKA MAHAPATRA AND OTHEBS— 
PLAINTIFFS— RESPONDENTS. 

Bengal Tenancg Act ( FIL of 1885), 8. 87 and 178— 
Orissa—Interest on arrears of rent—Drspoasesston of 
tenant by landlord—Liabsliy of paying previous arrears 

. of rent. 

Section 67 of the Bengal Tenancy Act applies to 
Orissa, but section 178 does not; therefore, in Orissa 
a’ contract may be made between a landlord ‘and 
his tenant modifying the provisions of section 67 
with to payment of interest on arrears of rent. 

Tf a landlord dispossess a tenant and the tenancy 
comes to an end, the tenant is not relieved from the 
Hability of paying the rents already accrued due in 

respect of previous years, '- 

“+ Rani Lalita v> Rani Surnonoyës; 5 0. Y: N. 358, 
_ referred to. 
‘, Appeal from the decree of J. J. Platel, 
Esquire, Distriot Judge of Cuttack, dated the 


4th July, 1906, reversing that of Babu Bamdeb | 


Das Chaudhury, dated the Bist December, 
1905. |, 
_ Babus -Botdo Nath ` Dutt aad Agemonus 
Dutt, for the Appellant. ~, 
Babu Ashutosh Mukerji, for the Respond- 
ents. . 
Judgment.—This i is an appeal in an 


action to recover arrears of tjara rent for the. 


second frst of 1309. 

The defendant pleaded payment. 

The first Court allowed certain payments 
and allowed interest in accordance with section 
67 of the Bengal Tenancy Act at the. rate of 
12 per cent. per annum. On. appeal to the 
District Judge, the plaintiff’s claim has been 
fully. decreed with costs. 


For contentions have been ne RE, before’ 


us on behalf. of the tjardar defendant. On 


the first contention~that the defendant is- 


- entitled: to collection charges, we are informed 
that there is a stipulation to that effect in the 
qabuliyat arid the learned Vakil for the plain- 
tiff consents that the decree of the lower 
appellate Court should be varied so as to 
allow a deduction of these collection charges, 
namely, to the amount of Rs. 4-15-3 (Rupees 

‘four, annas fifteen and pies three). < 

The second argument of the learned Vakil 


. arè merely payment-orders. There 


for the defendant i is directed to the a cof 


interest which the District Judge has. raised 


from 12 per cent. to Rs. 372 per cent.’ -It is 
conceded that-section 67 of the Bengal Tenancy 


Act applies to Orissa and that section 178 of ` 


the same Act does not. The natural result of 
this state of things is that a contract may be 
‘made between a landlord and his tenant 
modifying the provisions of section 67 with re- 
gard to payment of interest on arrears of rent. - 


_. The parties to this litigation did modify that 


section by stipulating that arrears of rént 
should carry interest at 374} percent. per 
annum. We do not see how we can interfere 
with the contract: rate agreed upon.. 

The third contention ‘concerns the barats 
(payments-orders) issued by the plaintiff on. 
the defendantto pay certain amounts to third 
persons, such amounts being subrequéntly 
deducted - from the tjara rent. We have 
examined specimens of these barats. They 
is no 
finding that the sums mentioned in the barats 
were actually paid to the- proper recipients, 
and that being so, we must accept the conclu- 
sions arrived at by the Conrt below. 

Another contention has been somewhat 
faintly pressed upon us, namely, that regard- 


‘ing a payment of Rs. 37 tothe plaintiff's 


son; this person says that it was paid on. 
account of the first kist of 1869, whereas . this 
suit is for the second kist. We cannot inter- 
fere with the finding arrived at by the learned 
District Judge. _ 

The last-argument advanced is on a a point 


. which is not specified in the grounds of appeal 


and was not consideredin either of the Courta 
below. In paragraph 5 of his written statement, 
the defendant pleaded that he having asked ‘a 
deduction of the rents of the ‘aforesaid lands, 
the plaintiff instead of deducting the same 
dispossessed him from the said jara mouzah 
in the year 1810 and himself realised the 


rents from the tenants by khas collaction. On- ~ 


the merits of this contention, it does not 
appear whether the deductions were asked 
for in respect of 1809 or whether they were- 
for 1310. However that maybe, we are not 


--prepared to accede to the contention that if a 


landlord dispoasesses a tenant and the tenancy 
comes to an end, the tenant is, therefore, 
relieved from the liability of paying the rents 
already accrued due in respect of previous 
years. This is a view which is not borne 
out by the authority of Rant Lalita Sundari _ 
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WABADIP, OHANDRA PAL v. BHAIRAB OHANDRA DHAR. <, i < 


v. Rant Surnomoyee Dasi (D, to which our 


attention is called. 


In'the result, the éppeal i is dismissed with 
the small variation, we have already indicated, 
as to the sum of Rs. 415-3. f 

Ín the- ciroumstances we pass no orders. as. 


“to costs. 


Appeal dismissed. 
(D 60. W. N. 868. ESRT ee Bk 





|. (BOSO. WAN On 
 OATLOUTTA -HIGH COURT. 


-MISOELLANEOUS OIVvIL APPRAL No. 46 or 1907. 


| March 30, 1908. 
Present :—Mr. “Juastioe Stephen and 
Mr. Justice Holm wood. - 


DEFENDANTS— APPELLANTS 
VeTEUus 


BHAIRAB CHANDRA DHAR AND ANOTHER 


—PLAINTIFFs—RESPONDENTS. . 
" Bengal Tenaxcy -Act (VI of 1885), 18. 86 (6) ‘and 
171—Under-raiyat +m posvevsion by paying rent due 
from raiyat--Subsequent surr ender by raiyat — Rights of 


, Under-raiyat. ; 


: pores Basu, Sub-Judge 
dated October . 30, 1906, reversing that of 
; Babu Amrita Nath Mitter, Munsif of Bajitpur, 


The operation of sub-section.6 of section 86 of the 


. Bengal Tenancy Act is confined to-a case where thé 


holding is subject to an incumbrance secured by a 
registered instrument and does not extend to a case 
where the holding is subject to a chargé by e of 
ol.-(b) of sub-section (1) of section 171 of the Act.. 

But if the raiyat surrenders his holding when itis - 
in possession of his under-ratyat-under section 171, 
the superior lazidlord’s claim to khas possession of the 
holding should he postponed until the amount due to 


-the under-ratyat is paid off. 


‘Appeal from the order of Babu Aswini 
of Mymensing, 


dated April 30, 1906. 

Babu Gobindo Ohandra Dey Bov, for the 
Appellants. 

Babu Dwarka Nath Ohuckerbutly and Mr. 
G. Strcar, for the Respondents. 


Judgment: The plaintiffs in this case ` 


are ‘ulukdars and “they are suing for “khas 
possession of land formerly leased todefendants 
Nos. 17 to 20. The land was originally leas- 
ed to these men in 1301 for 9 years. The 
-defendants Nos. 1 to 5 who are the appellants 
now before us are under-lessees of these 


` vatyatz. In 1806 a rent decree was passed 
~ ‘against the rasyats and the property was put 
- up to. sale. 
‘ . paid: the amount of the decree'and thereupon 


‘On this the present appellants ` 


. became mortgagees by the operation of law 


_ under section’ 171 of the Bengal Tenancy Act 


‘Subsequently in 1311 the ‘ratyats stead 
their holding to the plaintiffs,and the plain-” 
tiffs accordingly brought the present suit in 
order to recover khas” possession of the 
land against’ the present - appellants. The 
position occupied by'the appellants is pretty 
clear. They'had the first charge on the land 
under section 171 (b) of the Bengal ‘Tenancy 
Act in respect ofthe money which they had 
paid. It is argued that under these circum- 
stances the surrender to the landlord was 
not valid because it'was made without their 
consent. This argument is founded on section 
86 (6). of the Bengal Tenancy Act. We can- 
not, however, hold-that it has any force. The 


: NABADIP CH RA PAL AND OTHERS — ` operation of that sub-section is confined to a 


case where the holding is :subject to an in- 
cumbrance secured by a registered instrument, 
which, is not this case. It is perfectly true that 


‘the plaintiffs’ claim under section 171 is the Ey 


first charge on the land, but this does not put 
him into the same position asthat of a man 
holding by a registered instruments. The 
reason for the provisions in section 86" (6) is 
plainly to prevent collusive incumbarnce and 
subsequent surrender. This mischief is one 
not to be apprehended where the charge is 
one under section 171. . 

‘The ‘learned Subordinate Judge in. ‘thé 
Cocrt below-has remanded this case under 
séction'562, ©. P..C:,in order that the first 
Court may determine the amount still due 
to the present appellants on their mortgage 
by operation of law. In doing this he has 
“made a mistake because he should have gent 
down an issue of fact to be tried by the - 
“Munif, namely, to determine the amount still 
due to defendants Nos.1to 5 in order’, that 
the khas possession claimed by the plain- 
tiffs should be postponed until that amount 
is paid to the defendants. : 

The Subordinate Judge’s order of remand. 
should be altered accordingly, otherwise his 
judgment i is perfectly corréct, and this appeal 
is, therefore, dismissed with costs. 

We assess- the hearing fee at two gold . 
mohurs. 

K i "Order modified, 


J 
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HARADHAN RAKSHIT v. GIRISH OHANDBA MUKERJI. 


(s. c. 18 0. W. N. 98.) : 
OALCUTTA HIGH COURT. 
MISCELLANEOUS CIVIL Appeat No. 516 or 1907. 
July 23, 1908. 
Present :—Mr. Justice Caspersz and 
" Mr. Justice Sharf-ud-din.. 
HARADHAN RAKSHIT—PEETITIONER— 
APPELLANT 
versus 
GIRISH CHANDRA MUKERJI— 
; OPPOSITE PARTY—RESPONDENT. 

Oivil Procedure Code (Act XIV of 1889), 8. 244— 
Auction-purchaser in execution against unregistered 
trangferes of occupancy holding—Representative of 
judgment-—debtor, 

The purchaser in execution ofa decree against an 
: unregistered transferee of an occupanoy holding, 
‘being bound by a subsequent rent decree against the 
recorded tenant, is his representative within the 
meaning of section 244 of the Civil Procedure Coda, 
-and is entitled to apply to have asale which took 
place in execution of the decree against the recorded 
tenant, set aside. . 

Ishan Chander v. Bans Madhub, 24 ©. 62 (F. BJ), 
10. W. N. 86; followed; and Asgar Ali v. Asaboddin, 9 
O.W.N. 184 and Gopi Nath v. Bajani Kanta, 10 0.W.N 
240, referred to. 
<. Appeal from an order of Mr. P. ©. Mitra, 
District Judge of Bankura, dated September 
5, 1907, reversing that of Babu Gopessur 
Banerjee, First Munsif of Bankura, dated April 
29, 1907. 

Facts.—The appellant purchased in 
execution of a decree against an unregistered 
transferee of an occupancy holding. After 
that, the holding was sold in execution of @ 
rent decree passed against the registered ten- 
‘ant. The appellant made an application to 
have the sale set asideunder sections 244 and 
811 of the Ciyil Procedure Code. The first 
Court granted the application, but that order 
was set aside on appeal. 

Babu Dwarkanath Mitter, for the Appellant. 

Babu Digambar Chatterji, for the Respond- 
ent. 

- Judgment.—The questions raised 
before us are whether a second appeal lies 
to this Court and whether the appellant 
has locus standi to make the present appli- 
cation. 

The judgment of the lower appellate Court 
has proceeded mainly, if not wholly, on the 


question whether the appellant had a locus. 


standi to come in, under sections 311 and 244, 


©. P. O. The application was dealt with at ` 


length by the Oourt of first instance and that 
Court allowed the application and set aside 
the sale complained of. The Munsif did not 


- gay very distinctly -that the conduct of the 


landlord, and whose instance the sale was 
held on the 14th March 1906, was fraudulent, 
but we gather that all the essentials both 
under sections 311 and 244 had been made out 
in the opinion of the Munsif who concluded 
his judgment by observing that ‘the sale is 
-vitiated with frand.’ Now, the lower appel- 
late Court in dealing with the merits has 
dealt with a hypothetical case only. The 
District Judge observes:— If the findings of 
fact arrived at by the. Munsif be correct, 
they amount only to an irregularity ‘and 
not to fraud, though the Munsif towards the 
end of his judgment says that the proceedings 
were vitiated by fraud, on the findings them- ` 
selves the case could not be placed higher than 
under section 311.” 

It appears to us that the District Judge 
has fallen into error in not accepting the 
decision of this Court which was brought 
to his notice, namely, the decision in that case 
of Azgar Ali v. Asaboddin Kasi (1). That case 
was followed in Gops Nath Ohattopadhya v. 
Sajani Kanta Singh (2), where the decree- 
holder was also the auction-purchaser. But 
apart from these two cases, there is the deci- 
sion of the Full Banch in Ishan Ohunder 
Sirkar v. Beni Madhub Sirkar (3) and we 
invite the attention of the District Judge to 
the observations at page 73 of the report. 

The appellant before us purchased on the 
26th August 1896 in executicn ofa decree 
against an unregistered transferee of the 
occupancy holding in question. The unregis- 
tered transferee, as also, the execution-pur- 
chaser became bound by the subsequent rent 
decree in execution of which the holding was 
sold. Being bound by that decree he must 
on the authority of the Full Bench, be held to 
be a representative of the recorded tenant, 

„against whom the rent decree was obtained, 
and, in that view of the matter, he was entitl- 
ed to come in under section 244 and apply to 
have the sale set, aside. He placed his case, 
no doubt, partly under section 311; but in such 
a case the full force of his allegations would 
concentrate on the case of fraud which he 
.prosecuted with reference to section 244 of 
the Code. Upon this point, the District Judge 
has not given his decision. 

We think that we should not deal with the 

mg O. W. N. 184. 

10 0. W. N. 240. 
6 240, 62; 1 0.. W. N. 86. ` 
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case ourselves, as to d? so would involve a 
‘ consideration of the ‘evidence and we are nob 


entitled to find facts sitting, as we are, in - 


- second appeal., Hiven if ‘fraud ‘be regarded 
- a9 8 question of law, the parties are entitled - 


to an express decision in the lower ` appellate- ` 


Court upon the evidence on which the Munsif: 
recorded a distinct finding.. We do not think 
it would bein accordance with the practice 
of this Court for us to. examine the findings 


of the Court of the first instance and, so to __ 


speak, ignore the: existence of the Court of 
first appeal. The procedure wefollow. was also , 
followed in, the author ities which are here’ 
cited.. - 
We, therefore, allow this gates and send 
back the. case .with „this intimation of our 
opinion. that the case must be tried out on 
the merits by. the District Judge.- 

Costs will “abide. the result. $ 

Wo assess the conia ia this Obar a as 3 3 gold 
mohuras. | -- 
< Let the record be cont down at once.“ 


ppent allowed.” 





(s. o. 18 0. W. N. 100) - 
CALCUTTA HIGH COURT. 
Seoonp Crviu. Appast No- 53 oF 1907. 

i - June b, 1908. .. 

-Present :—Mr. Justice Coxe and 

7 Mr. Justice Doss. 

SOBHA RAM DASS—Deroypant No. 1 
, 7 APPELLANT `” A 
versus 
MOHESHWAR SARMA— Pramuni AND 
GANGA PRIYA: DEBYA—Deranpant 


- ° No. 2—Reéronpgnt.. ” i 
-Divil Proceture Code (Act XIV of 1892), 3. 810-A— 
Deposit in nams of judgment-debtor by stranger —Sale 


set aside but om appeal canfirmst—Dseree-holdor’s - ce 
‘ing that the deposit money was--his- own: 
money. -This claim was -allowed-and -hence 


right to attach deposit money. 

Plaintiff in execution of a decree against defen- 
dazt No. 2 brought her property to sale. She then 
entered into an agreement with defendant No. 1 that 
the latter should make a deposit of the decretal 
amount in her name and that after the sale was set 


. , aside tinder section 310-A of the Civil Procedure’Code ~- 


gho would sell the property to defendant No.1. The 


gale was set aside and. the property was conveyed to. 


defendant No:1. But subsequently the order setting 
aside the sale was reversed and the kale was con- 
firmed. ae decree: holder then attached the money | 
in de 

H Ae Khan the sale was rountieiied: defendant 
‘No: 1 beoame the owner of the money, and ene 
seat holder had no o right to attach it. 


` Esquire, 


“ikan, ons wee Ge er. 4 


- Tig a 


` Appeal from-the decree of W. B. Browns 
- District Judge 'of Assam Valley 
Districts, dated November 20, 1906, reversing 
that of Babu Kishori Mohun Sen, Maunsif of 
Gauhati, dated: December 12, 1904. 


ieee Dwarka Nath Ohiickarbutly a and Mr. , 

G. Sircar, for the Appellant. ` - 
-Babu Jadu Nath Kanjilal, for the Be- - 
spondents. t 
. Judgment. ; 


‘Coxe, J.—The plaintiff in this case obtain- 
ed a decree against defendant No. 2-and in 
' execution of that decree he brought her pro- 
perty to sale. Defendant No. 2 then entered’ | 
into an agreement with defendant No. 1 that ` 
the latter should make a deposit of Rs 1,050 
in her name in’ order, that the sale might 


ott 


. be set. aside under section 810-A of the Civil 


Procedure Code, and it was further agreed 


that if.the sale was set aside, defendant No. 2 - 


should sell. the property to defendant No. I. 
‘Defendant, No. 1 accordingly madethis' de- 
posit himself in thé name of defendant No. 2. 

- The application to set aside the sale was 


granted and-the sale was, set aside on the ` 


22nd-January 1901. Thereafter defendant 
No. 2 executed `a ĉonveyanċe of most of: the 
land: in favour of defendant No. I for con- 
sideration. of Rs. 900 but this transaction 


came.to-nothing because in some way which. 


is not-clearly explained .the decree-holder 


-appealed against the order passed on the 


application under section- 310-A-.of the Code 
of the Oivil Procedure and that order: was 
set aside and the sale confirmed. ‘After that 


` tho defendant No. 2 filed. an application to 
= withdraw:the amount in deposit. The decree- 
` holder at once applied to attach the money 


in satisfaction of.the remainder of his decretal 
debt. 
Defendant No. 1 then pat in a olaia alleg- 


this suit, was brought bythe plaintiff, decree- _ 
holder, to recover from. both defendants thesum 
of Rs. 557 the balance of-his ‘decretal amount 
under his original decree ‘against. defendant. 
No. 2.° 


The suit was dismissed by tho Munif; but- ` 


on appeal the District Judge get. aside the, 
judgment and decree of the Cóurt'of first ingt- 
ance’ and. decreed the suit. ` ' 

Defendant No. 


p “has apponiod: to, “this, 


`. to'plead what are the real facts. 
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. The question, as the learned District Judge 


pointed out, was whether the money in de: 
posit belonged’ to defendant No. 1 or to de- 
fendant No. 2, and the District Judge begins 
by expressing his opinion that “tho Munsif 
is right in holding that it was the intention 
of- the -parties from the beginning that the 
money in deposit should belong to defendant 
No. 1.” But the- learned District Judge 
thinks that the parties were unsuccessful in 
carrying out ‘their intention and that the 
‘effect . of the first defendant’s depositing this 
“money in the name of defendant No. 2 was 
to make ita loan from defendant No.1 to 
defendant No.2. Ido not think that this 
is the necessary effect of that transaction. 
If the sale had been set aside and the plain- 
tiff, decree-holder, had been defeated or de; 
layed in his attempts: to execute his decree, 
then, no doubt, the defendant No. 1 would not 
have been | allowed afterwards to maintain 
that this money which he had himself no 
right to deposit under section 310-A, and had 
deposited, thérefore, in the name of defendant 
. No. 2, was really his own money. But when 
or the application of the decree-holder himself 
that sale was confirmed and the deposit by 
defendant- No. 1 became wholly. infructuous, 
I-see no reason why in this suit by’ the 
decree-holder in which the depositor is the 
defendant, the latter should not be. allowed 
Suppose 
that this, deposit had in the first instance , 
been made 31 days after the sale and the 
application’ to set aside the rale had been 
immediately . refused. In that.case I do not 
think it could reasonably have been said that 
the decree-holder had a right to proceed 
against it for the balance of his dues against 
, defendant No. 2. 


It Áppears to me e ihal when , this sale was 


confirmed on the application of- the decree- ' 


older, the parties were restored’ to their ori- 
ginal condition and were practically in the 
same position as if the deposithad beon refused 
in. the first place. 


For these reasons I am of opinion that thie 3 
decision of the Munsif is correct that the 
plaintiff is not entitled to proceed against 
defendant No. 1 for the balance of the amount 
decreed in his favour against defendant No. 2. 
Accordingly the judgment and decree of the 
: lower appellate Court are reversed, and: the 
suit is dismissed with costs, 
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` 


Doss, J.—The real quéstion in this- case is, 
who was, on the. day the sale was confirmed, 
the owner of the money which had been de- 
posited by defendant No. lin the name of 
defendant No. 2. Ifit was the money of 
defendant No. 2, then undoubtedly the plain- 
tiff had a right to have his-decree satisfied 
out of it. But if it was the money ‘of. defen- 
dant No. 1, then the plaintiff had no Tight to 
proceed against it. 

Now, this question ‘can only be a, by | 
considering the arrangément under which de- 
fendant No. 1 deposited:the money in Court. 
The arrangement was that defendant No. 2 
should sell his lands, in case‘the sale was set 
aside, but if the sale was not set aside. De- f 
fendant No.1 would take -back the money 
from Court. . Therefore, when the sale was 
confirmed, the condition‘ on which the money 


: was paid into Court failed and the contract 


between the parties fell through or became 
impossible of performance.- . Thereupon, the 


“parties were relegated to their original posi- 


tion and the defendant No. 1 became entitled - 
to have the money paid back to him; or in 
other words, when the sale was confirmed, 
defendant No. 1 became.the owner of the 


‚money. Consequently the, decree-holder has 


no right to follow that money as belonging: ‘to : 
defendant No. 2. 

For these reasons, Jam of opinion that the 
plaintiff's suit should be dismissed and this - 
appeal decreed with-costs. 

Appeal allowed. 


- (8.6.18 O.W. N. 104; 8 O L. J. 864) 


CALCUTTA HIGH COURT. 
UBIMINAL Revision Case No. 611 or 1908. 
`~ July 24, 1908. 
Present :—Mr. Justice Brett and Mr. J Justice 
Ryves. 
ABDUL RAUF AND ANOTHER—2ND Parry— 
s PETITIONERS : 
Versus 
RAHOMUDDIN BHUIA—Ilst Party— 


OPPOSITE Party. 

Criminal Procedure Code Act (V of 1898), s. 145— 
Adjournment of proceedings sine die— Not legal. 4 

A Magistrate has no jurisdiction’ to postpone a pro- 
ceeding under section 145 of the Criminal Procedure 
Cofle sine die pending settlement of the property. 
under Regulation VII of 1822, and at the same tme 
to retain the property under attachment. `- 

Facts.—In this case the Deputy Mieis 7 
trate drew upa proceeding under section 145 


of the Criminal Procedure Code and at the 


a. 


ar 


gs 
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RAI BENODE BRHARI BOSE v. RAL PASUPATI NATH ROSE.. 


same time attached: the lands. After that; he 
postponed the case sine, die: pending settle. 
ment of the lands under Regulation VII of 
1822 but retained the property under attach- 
ment. The District Magistrate confirmed 
thet order. 


- Rule against tho order of À. J. han Esq., . 


District ‘Magistrate, 
February 1908: 

Babus Dasaratht Sanyal and Abani Bhusan 
Muhkerjee, for the Petitionres. 

J udgment.—Wwoe have heard the learn- 
ed Vakil in support of this tule and nobody 
appearing to oppose it, -we “think it must be 
made absolate. 

_ The-.order of the Magistrate, dated the 3rd 
April 1907, postponing the proceedings under 
section 145 of the Code of Criminal Procedure 
sine die and atthe same time retaining the 
property covered by those proceedings under 
attachment, is an order which he certainly 
had no.jurisdiction to pass. The reasons 
given in the order itself for passing it are 
not, in our opinion, tenable. ‘There i is nothing 


Faridpur, dated 22nd 


whatever to show that the estate or area in 


which the land in dispute is ‘situated is now 
under settlement by the revenue authorities 
under the provisions of Regulation VII of 1822, 
-and even'if it had been, the Deputy Magist- 
rate does not appear to have followed the 
` instructions contained in section 84 of that 


Regulation. We hold that the reasons given - 


for postponing the proceedings under section 
145 of the Oode of Criminal Procedure stne 


die arebad in law. We, therefore, makethe rule- 


absolute, set aside the order of the, Magist- 
rate and direct him to proceed under section 
145 of the Code of Criminal Procedure and 
conclude the Dapogeu nee according to law. 

. Rule made. absolute. 


“(a. o. 18 O. W. N. 108.) 
f - CALCUTTA HIGH COURT. 

. Lurrers Patent Civis APPRAL No. 72 or 1907. 

July 19, 1907. i 
. Present : :—Sir Robert Rampini, A. C. J. 
and Mr. Justice Mitra. : 
- RAL BENODE BEHARI BOSE axo ` 
O DAE AE a li 


RAT PASUPATI NATH BOSHE-— PLAINTIPR © 


— RASPONDENT. 
` divil Procedure. Code (Act XIV of 1882), s. 684— 
- Second appeal—Ground—Charter Act, s- 15—Judg- 
meont—Order of remand, 


` 
+ 


That the lower appellato Court has misunderstood 
the result,of the first Oourt’s local investigation, or 
that it has erred in the importance attached to certain 
documents which were admissible in evidence, is no 
ground of ‘second appeal. . 

: Where the judgment of a single Judge of a High 
Court sets aside the decree of the lower appellate 
Oourt and remands the case for re- -hearing, it is a 
judgment within the meaning of section 15 of the 
Charter Act as it deals with the whole case. 

Appeal under section 15 of the, Lettera 
Patent from the decree of Brett, J. one of tha 
Judges of the High Court, dated the Ist of 
May 1907, in Second Appeal No, 2089 of 1905. 

Babus Taru Kishore Chowdhry and Brojo 
Lal Ohuckerbutiy, for the Appellants. 

Babus Lal Mohan Das-and Dwarka Nath 
Mitter, for the Respondent. 

J udgment,—Thisi isa kian Patent 
Appeal against a decision of Mr. J ustice Brett 


-dated the lst May, 1907. 


- The suit is one brought by the plaintiff to 
establish his right to the passage of water 
from a water-course or pyne. 

, The first Court gave the plaintiff a decree. 

On appeal to the Subordinate Judge that 
officer found that the plaintiff had failed to 
establish the existence of the ‘water passage 
from’ M. N. tothe Ahar A. B.O.D. at the time 
whén he ‘and the defendanta’ ‘father were 
joint proprietors of Kunda and Hasowli. The 
plaintiff declared that he had a right to the 
flow of water through the channel which leads 
to his reservoir and he also claimed that he 
‘had a right to erect’a dam at'M. N. and to 
obstruct the flow of water at another place 
marked: HE. F. so that the water should not 
flow in the direction of the defendants’ mou- 
zah through the pyne. 

Now, the Subordinste Judge says that the 
plaintiff has no such right; ‘and he has dis- 
missed the suit. . ` 

The plaintiff then preferred a second 
appeal to this Court: Mr. Justice Brett who 
heard that appeal has evidently come to the 
conclusion. that the judgment of the Sab- 
ordinate Judge is wrong on facts. ‘He finds 
fault with that judgment upon tbree points, 
namely, first, that the Subordinate Judge has 
erred in the importance which he has -at- 
tached to the two maps. of 1868 and 1900; 
secondly, that he has misunderstood the result 
of the Munsif’s local investigatian, ‘as given 
‘in’ the Munsif’s notes, and by reason of his 
so misunderstanding those notes, has entirely 
misdirected his mind in dealing with the 


facts of the case; and, thirdly, that he has 
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failed to take into consideration at all the 
evidence of the witnesses who have been 
examined. 

Now, it-appears to us that these faults 
which the learned ‘Judge of this Court has 
found with the judgment of the Subordinate 
Judge raise no question of law. They raise 
‘only a question as to the weight which the 
Subordinate Judge has given to certain 
portions of the evidence adduced before him. 
Mr. Justice Brett was, we think, not justi- 
fied in interfering with the findings of the 
Subordinate Judge on the grounds. above- 


~- ‘mentioned. To allude to them a little more 


in -detail, they- are as follows. In the first 
place, Mr. Justice Brett speaks of the 
importance which the Subordinarte Judge 
has: attached to the two maps of 1886 and 
1900. Now, it is not said that these maps 
were inadmissible - in’ evidence. They are 
‘relevant to the subject of the dispute-and 
the Subordinate Judge had a right to at- 
tach to them whatever weight he thoughi fit. 
Then, the same observations may apply 
to the -result of the Munsif’s local investi- 
‘gation, as given in the Munsif’s notes. On 
one point the Subordinate J udge has agreed 
with the Munsif and on another point he 
has disagreed with him. But the fact that 
he has disagreed with the Munsif’ on one 
‘point is no more a point of law than the fact 
‘that he agreed with him on another point. 
_ Lastly, as to the allegation that the Sub- 
„ordinate Judge did not take into consider- 
-sation at all the evidence of the witnesses 
who were examined, there seems to us to 
be no justification for any such inference. 
_As a matter of fact, the Subordinate Judge 
“has alluded- to the evidence of one witness 
in his judgment. It is true that he does 
‘not expressly allude to the evidence of other 
_ Witnesses; but this is probably because he 
„considered. their evidence to be worthless. 
“Tt is. a well-known fact that when two 
,zemindars quarrel they produce partisan 
_witnesser, “whose evidence is usually of very 
‘little weight. In-a dispute about a water- 
_course the question has to be decided mostly 
.on documentary evidence and on a considera- 
-tion of circumstances of the locality, the 
_- different levels of the land, and the direc- 
_ tion in which the water flows. In such cases 


We see no reason, therefore, to suppose. 
that thére was any point of law raised in 
second appeal which justified the Judge of 
this Court in interfering with the finding 
of the Subordinate Judge; and we accordingly 


_ set aside the decision of Mr. Justice Brett 


and restore that of the Subordinate Judge. 
It is to be understood that, as found by 
the Subordinate Judge, the plaintiff’s natural 
right to the flow of water from the pyne 
is not to be disturbed. The- Subordinate 
Judge on this point has said:— ‘The right 
to ‘overflood’ the defendants’ lands with 
water flowing out from A. B. C. D. 158 right 
which has not been claimed in the suit. 
“This is such a’ right which no Court 
of equity would allow. The plaintiff might 
place a small bund in the bed .of his sata 
upon his own land to prevent his water 
to escape, but be has certainly no legal 
right to prevent the defendants from using 


“that water in any way they liked after it 


entered into his lands.” 

We must mention that a preliminary objec- 
tion was raised -by the respondent to the 
hearing of this appeal, namely, that the 
judgment of Mr. Justice Brett is not a judg- 
ment within the meaning of section 15 of 
the Charter Act. But we consider that it is 
a judgment within the meaning of that 
section, because it deals with the whole. case, 
and, setting aside the judgment and decree 
of the Subordinate Judge, it refers the case. 
to him for re-hearing. 

The appeal is decreed with Goste: 

[The decision on the second point in the 
above appeal, viz, whether the judgment of 
the learned Judge remanding the whole case . 
is a judgment within the meaning of section 
15 of Charter Act, has’ been followed in 
Letters Patent Appeal No. 40 of 1907 decided 
on the llth August 1908 by Rampini, A.’C. J. - 
and Doss, J.—Ed.}- 


Appeal allowed. j 


‘the testimony of partisan witnesses is of very 


- little. assistance. 


ps Gra seks 
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LALITESHWAB SINGH v. Maharaja RAMESHWAR SINGH; 


(s. o. 18 0. W. N. 118.) ` ‘Raj estate. - The babuana- mehals were thus | 
CALCUTTA HIGH COURT. practically excluded from the Raj estate. 
- Reaunar Crvm Appran No. 414 or 1907. The dependency, however, ofthe former to 
April 9, 1908. the latter was kept- up in the matter of the 
Present: :—Mr. Justice Mitra and Mr. Justice payment .of the Government demands. The 
' Caspersz. babuana mehals would; also, according’ to 

| DALITESHWAR SINGH—Derenpaxt custom lapse into the Raj estate-on‘failure -of ` 
“NO. I—APPELLANT: male descendants of the Babus. They could: 
É versus l not be ‘called tenures or ` dependent- taluks. - ~ 
MaharajaRAMESHWAR SINGE BAHA- ` - Maharaj Kumar Guneswar Singh Bahadur, 


DUR AND oTaERs—PLaIntirFs—RESPONDENTS. jt, appears, admitted’ “his liability’ to pay the. 


Babuana grant—Durbhinja ` Raj—Lnability to pay.” 
cosses—Contribut Tntm ast. - Government demands to- the “Maharaja, ¢. é., 


The babana meh2ls are practically excluded from revenuecesses," dak-cess and Nimakéar leviable: 
the Darbhanga Raj Hstate and they cannot be called -from the babuana mehals ` in his possession. : 
aana OF aependent aree: pues grantees are In a “bond, dated the-19th July -1900,-in 

un y vernmen revenue and cesses in res-- 
pect of thois mehals; and if the Darbhanga Maharaja . favour of the: present p laintiff, he admitted 
pays them ho ia entitled-to recover from the grantees such liability. In” fact, the bond was execut- 
of those mehals with interest at the rate of 12 ed’for arrears im respect of the cesses and‘ 


~ per cent, per’annum. Nimaksar due up'to the June kist of 1807 > 
Golam Ahmed v Behtry Lall ,(1862) Marshall’s Rept. 
- 93,1 Hay 500, Nulli? v, Bros aranan 17 W.R. 179 Interest also was-stipulated to be- payable- at 


and Bistoo v. Nithoremones, 19 W.B. 98, referred to, 9 per cent. per annum on the amount covered 
Appeal from the decre of Babu Ambica- by the bond.’ The appellant is one of the‘sons 
Charan Dutt, Sub-Judge of Durbhanga, dated of Maharaj Kumar Goneswar Singh, and he 
the 29th of May 1907- was one of’his co-parceners according’ to` the 
" Babus Umakal’’ Mukherji, Buldeo Narain Mithila- School -of “Law. The -appellant, 
Singh and Moulvi Muhammad [shfug, for the however, denies his liability: to pay any-of: 


Appellant. the public demands with respect to` the 
Dr. Rash Behary Ghose and Babu Ram babuana- mehals. He, also, “denied the plain-- 
Charan Mitter, for the Réspondents: » tiff’s title to thé Raj, but this’ plea has been 


Judgment.—tThe appellant was one abandoned in this Courf: The learned Vakil 
of defendants in the suit under appeal, forthe appellant has also conceded before us 
The ‘plaintiff-respondent sued for recovery that according to the Rajgi sanad of- 1850, 
of the sum of Rs. 50,867-1-7{ ‘alleging. the appellant, slong -with his ` co-parceners, 
that he was entitled to recover the sum trom is bound to contribute towards the Govern: 
the defendants as rent, cesses, dak-cess and ment revenue, and that the claim as regards 
Nimaksar, payable to him with respect toa the Government revenue was maintainable, 
babuana. property, t.e., certain’ mehals in’ : As régards the cesses- and the Nimaksar’ 
pergana Padri which were at one time included the contention raised is that the Rajgt sanad . 
within the Durbhanga Raj Estate. Maharaja did not require Maharaj Kumar Guneswar - 
Rudra Singh Bahadur made over by a Rajgi Singh to pay ‘the-same'to the Raj. But 
sanad of the year 1850, the Raj to his eldest Nimaksur is, in reality, a part ofthe Govern- 
son Maharaj Kumar Maheswar Singh Baha. ment revenue, though it bears a different 
dur, afterwards, Maharaja Maheswar Singh - name, and the “dak-cess' and road and public 
Bahadur and ho stated in that document that works cesses came to be levied. from estates. 
he had made a babuana grant of certain under legislative enactments ‘passed years 
mehals in pergana Padri to his son Maharaj after the Rajgi sanad. * They are chatges for 
Kumar Guneswar - Singh Bahadur. The which the Maharaja’ was liable-to Govern-- - 
instrument, if any creating the grant, is not ment, and he did pay them, but he was not 
on the record: The Rajgt sanad, however, in posséssion of the Babuana mehals, and the 
contains a direction that the Maharaja forthe »defendants are bouid to -pay them: to thë 
time ‘being. would be entitled to realize the Maharaja to re- imbursé him for his'lọss. ` 
Government revenue of the mehale granted They are undoubtedly": ‘payable’ by thë 
to the Babus, and that the Maharaja- himself holders of the babuana-mehals who enjoyed 
would “pay the Government revenue ofthe the profits and realized the cesses from the 
babuana mehals along with the revenue of the tenants in occupation of the lands., In: fact, 
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the liability to pay these charges was ad- 
mitted by Maharaja Kumar Guneswar Singh 
and in a case which was decided by this Court 
on the 10th February, 1882, with reference 
to similar babuana grant, it was held that 
the grantee was liable to pay all the Govern- 
‘ment dues with respect to the mehais in his 
occupation. Oesses aré recoverable from the 
proprietors or- holder of estates, and so is 
Nimaksar, and the Collector looks to him for 
payment, and the 
paying the same, along with the amounts 
payable by himself for mehals in his own 
occupation, made payments which - benefited 
the babuana grantees. These amounts are, 
therefore, recoverable from the grantees. 

The learned Vakil for the “appellant has 
attacked the claim for interest on the arrears 


of- revenue, cesses, and Nimaksar, the conten-, 


tion being that under Act XXXIT of 1839, no 
liability attaches to pay interest unless the 
claim is covered by the provisions of that Act. 
Bat the Act excepts usage and the claim in 
this case is, in substance, a claim in the 
nature of a. claim for contribution. The 
plaintiff and the defendants are not indeed co- 
proprietors, neither .do the defendants hold 
the babuana mehals as.tenure-holders. But, 
according to the true interpretation of the 
Rajgt' sanad of 1850 they must pay all the 
Government dues through the plaintiff and 
the plaintiff, if he pays the smount, is, in our 
opinion, entitled to be fully re-imbursed and 
compensated for his loss. - 
Claims for contribution have always in this 
province been regarded as exceptional, and 
interest at the ordinary rate of 12. per cent. 
per annum has always been allowed in con- 
tribution suits from .the date of. the 
payment by the plaintiff. It was so held 


in Golam Ahmed Shah v. Behary Lall (1)., 


The learned Judges in that case followed an 
earlier case decided by the Sudder Dewany 
Adawlut. The same view, as regards the 


liability to pay interest, was upheldin Nullit - 


Biswas v. Prosunno Moyee Dossee (2) and Bistoo 
Ohtinder Banerjee v. Nithoremonee Debia (3), 
A démand, as contemplated by Act XXXIT 
of 1839, was held-to beunnecessary to support 
a claim for interest. 

_ Weare, therefore, of opinion that the olaim © 
for interest was proper and has been properly 
allowed by the lower Court. 

9 1862 Marshall’s Rept. 280 ; 1 Hay 500. 
(2) 17 W. B. 179, (8) 19 W. R. 98. 


plaintiff-respondent in 


The ordinary rate of interest is- 12 per 
cent. per annum and that is the rate of in- 
terest realisedfrom tenure-holders and ratyats 
by landlords. We do not see why we should 
not allow the ordinary rate as to interest in 
the present instance. This case ‘is not the 
first of its kind, and the demand is not novel 
in character. Maharaj “Kumar (Guneswar 
Singh had, as we have seen, executed a bond 
for arrears and the liability of the defendanta 
was well- known and ascertained. The re- 
venue,cesses, dak-cess and Nimaksar were practi- 
cally ecdertained amounts and were paid by the 
plaintiff to the Collector to the knowledge of 
the defendants and they “must pay interest” 
at the current rate of 12 per cent: per annum, 
up to the date of suit. They themselves are 
entitled to recover from their tenants 
interest on cesses at that rate according to the 
Cess Act. There is no reason why we should 
adopta different rule in this case. 

The rate of interest will be six per cent. per 


annum on the consolidated amount from the . 


daie of the decree. 
The result is that this appeal is dismissed 
with coats. 
Appeal dismissed. 


‘ 





(s. 6. 18 0. W. N. 116.) 

f CALCUTTA HIGH COURT: - - ; 
REGULAR Crvm Aepsans Nos. 277 AND 278 
or 1905. 

January 10, 1908. 

Present : :—Mr. Justice Mitra and Mr. Justice 
Casperaz. 

MUNICIPAL CORPORATION or PABNA 

—APPBLLANT 
versus 
JOGENDRA NARAIN RAIKUT AND 


OTHERS— RESPONDENTS. | 

- Land Acquisitton Act (I of 1894), s». 18 and b0— 

Parties, when land 18 acquired for ciumpany—Secretary 
of State necessary putty. 

A company or corporation for whose benefit any 


land may be acquired 18 not a necessary party inthe . 


proceeding, but the Secretary of State is a necessary 
_party. Under section 50 of the Land Acquisition Act 
such a company or local authority may appear for 
the purpose of watching the proceedings or assisting 
the Secretary of State, but it has notthe power to 
ask for á reference under ‘section 18, nor does the Act 
give it the right of appeal. Ezra v. Secretary of State, 
80 O. 86, referred to. 
Appeals from the décrecs of Babu Chandra 
Nath Ghose, Sub-Judge of Pabna, dated the 


14th of February, 1905. - 


Vol. IV 


MADHO LAL Y. EMPEROR, 


Facts.—Government acquired certain 
lands for the Pabna Municipality, and claims 


for compensation_were preferred by six per-— 


sons. The Land Acquisition Deputy Collector 
awarded compensation tothe claimants who 
were dissatisfied with the award and applied 
‘under section 18 of the Land Acquisition Act 
for references to the District Court. The Sub. 
Judge who heard the references modified the 
award of the Deputy Collector. Against those 
decrees these appeals were preferred. The 
Secretary of State was not made a party to 
these proceedings. í 

In Appeal No. 277, Babu Abinash Ohandra 
Guha, for the Appellant. p 

Babu Brojo Lal Ohuckerbutty, for the Re- 
spondents. ee 

In Appeal No. 278, Babu Brojo Lal Ohuckere 
butty. for the Appellant. | 

Babus Hemendru Nath Sen, Syama Churn 
Roy and Abinash Chandra Guha, for the Res- 
pondents. - f 

Judgment.—These are appeals in 
proceedings under Act I of 1894, the Land 
Acquisition “Act; but, unfortunately for the 
parties, the proceedings have been misconceiv- 
ed from the very beginning. The Collector 
made awards under section 11 of the Act. 
The claimants were not satisfied with them 
and they evidently asked for references. .- The 
references would be under section 18 of the 
Act, and in a proceeding for the ascertainment 
of compensation on a reference under section 
18, the claimant is to be regarded as the plain- 
tiff and the Government ed 
in the words of the learned Judges who decid- 
ed the case. of Hera v. The Secretary of State 
for India in Counctl (1) “Ss the invariable 
practice and the duty of the Collector in such 
cases is pointed out in clear terms in Rule 45 
of the Board's rules.” - 

A company or corporation for whose benefit 
any land may be acquired by the Collector 
` ig not a necessary party in the proceeding and 
there can be no doubt that no proceeding can 
properly go on inthe absence of the Secretary 
of State for Indiain Council. Under section 
50 of the Act, a company ora local authority 
for whose benefit the acquisition is made may 
appear and adduce evidence for the purpose 
of determining-the amount of compensation. 
But that is in che nature of the addition of a 
party simply for the purpose of watching the 
proceedings or assisting the Secretary of 

-(1) 80 O, 86 at p. 89. 
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“ascertained in his presence. 


efendant. “This” ~ 


833 


State. Such a company: or local authority 
has not the power to ask for areference under’ 
section 18 of the Act; neither does the Act 
give it the right of appeal. It might have been 
proper in the present proceedings for the 
Corporation of the Pabna Municipality to be 
represented’ for certain purposes. But the 
appeal of the Corporation: cannot be allowed 
and the proceedings must be set aside on 
account of the person directly interested in 
the ascertainment of the amount of com- 
pensation, namely, the Secretary of State for 
India in Council. 

We are, therefore, compelled to set aside 
these proceedings ond we direct a remand in 
these cases to the District Judge in order that 
the Secretary of State may be made a party 
in the proceedings and the compensation 
We make- no 
order as to costs. 





. Proceedings set aside. 


i (s. c. 18 C. W. N. 124.) 
CALCUTTA HIGH COURT. 
Crimtnat Revision Case No. 849 or 1908. 
August 20, 1908. . 


` Present :—Mr. Justice Brett and Mr. Justice 


- Ryves. 
_MADHO LAL—PETITIONER 
versus 


EMPEROR—Opposits PARTY. 

Arms Act (XI of 1878), 8. 19 cl. (f)—Sérvant, 
possrssion of gun by— Use for his vwn purpose — Master's 
license. A 
- Where the accused was using without license a gun 
for his own purposes, he was held to be acting in 
infringement of the terms of section 19 cl. (f) of tho 
Arms Act, although the gun belonged to the master of 
the accused, who hada license and who had lent it 
to the accused. 


Rule against the conviction order of Babu 
Brij Bansi Sahay, Sub-Divisional Magistrate 
of Sasseram, dated 14th May 1908. 

Babu Atulya Churan Bose, forthe Petitioner. 
-~ Judgment.—tin this case a Rule was 
issued on the District Magistrate to show 
cause why the conviction and sentence passed 
upon the petitioner for an offence under sec- 
-tion 19, cl. (f) of the Arms Act, should not 
be set aside. - 

It appears from the facts of the case as set 
out in the trial record that the petilioner was 
found with agun inthe village of- Kharari at 
6 o'clock one morning and that a’ Head Con- 
stable whose attention had been drawn by 
hearing of the gunfire went to the village. 


_ At the time of the Head Constable’s arrival 


£ 


i 
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the accused -was found ,re-loading the gun 
and there were some powder and shot and 
caps in paper parcels alongside of him. 

The defence set up Was that the gun 
belonged to the master of the accused 
and- that the master of ihe accused 
was at thetime in the village in which the 
accused was firing the gun. The lower 
Court, however, found son the evidence that 
the master of the accused was not in that 
village at all but was in a different village 
and that the accnsed was using the gun for 
his own purposes and that the gun had been 
lent to him by his master. 

- In support of the Rule it-has been argued 
that the possession of the accused of the gun 
at that time at that place was really a 
- possession on behalf of his master and, there- 
fore, no offence was committed and in 
support of this contention we have been 
referred to three cases. These, however, are 
' inour opinion, clearly distinguishable from 
the present. “The first case, In the matter of 
Kali Nath Singh (1), Was a case in which a 
_“pervant was carrying’a gun- for his master. 
Tt was not proved in that case that the servant 
wasusing ‘the gun for -his own purpose as 
in the present case. In that case it was 
held that such ‘possession by the servant was 
really possession on behalf of his master, and 
i t view we sgree. 
a next is the case of Prabhat Ohandra 
Chowdhury v. Emperor (2), in which, it was 
held that a man who had snatched up “his 
brother’s gun, his brother being absent from 
the. house at the time, and fired at a mad dog 
with the intention of killing it, had com- 
mitted no offenceundersection19 of the Arms 
‘Act, such temporary possession not being a 
possession aù contemplated by that section of 
the Actin.infringement of the ‘terms of the 

b. - i - 
g7 third case of -Queen-Hmpress v. Qun- 
gadin : (8) seems at first sight rather to 
support the case for the present petitioner; 
but on looking into the facts it is also clearly 
distinguishable. - In that’ case the person 
prosecuted was aservant of a gentleman who 
had been exempted from the operation of the 
Arms Act by a Notification of the Govern- 
ment of India and the question which had to 
be decided in that case was, what acts on the 


: 8 C. W. N. 994. 
` 8 12 C. W. N. 272; 35 O. 219; 3 M. L. T. 190 ;7 


Cr. L. J. 112;7 O. L. J. 242.. - 
(8) EBAH HB --~ TE ee <>, 
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part of the servant could be held to be acts 
which amounted to personal use on behalf of’ 
his master within the terms of the Notifica- 
tion and it was held thatthe use of the gun 
by the servant for the purpose of shooting 
game for the master might fairly be termed 
to be personal use of: the gun for the master- 
within the meaning of the Notification. We 
have not, however, any Notification to in- 
terpret in the present case and, in our opinion, 
the act of the petitioner was clearly an act in 
infringement of the terms of section 19, cl. (FY 
of the Arms Act. He was himself in posses- 
sion of the gun and was using it and he had 
no license forthe same. The fact that his. 
master had a license and the gun belonged to- 
his master would not be sufficient to excuse. 


_ the accused for the possession and use of the 


gun inthe manner in which it is proved to. 
havé been used in -this case. - 
-- The rule is, therefore, discharged. 


Eule discharged, ` 





_ (sa. 860. 874.) 
CALCUTTA HIGH COURT. 
ORIGINAL CIvIL (MATRIMONIAL) Surr 

No. 1 or 1909. 

eee June 14, 1909. 
-Present :—Mr. Justice Harington. 
BOWEN ; 

versus 


. BOWEN.. i 
Fraud on Ovurt, agreement to effect—Agreement not 
carried out—Right: of parties—Divorce—Collusion— 
Collusive agreement rot curied-into effect. = 
When parties enter into an agreement to` effect a 
fraud on the Court, and then before anything is done: 
to carry out the agreement, they change their minds 
and decline to carry out the fraud, their rights -are 
not affected. á s vo, 
A husband and wife`entered into an agreement, 
during the pendency of a suit for divorce. by the 
husband on the ground of the wife’s adultery with 
the co-respondent, to the effect that for~ some peou- 
niary consideration the wife would not defend the suit 
but would furnish evidence against herself and_ the 
co-respondent. The eement was not carried 
out and the wife denied the adultery and defended 
the suit: 
Held, that the agreement which had fallen through 
d not constitute collusion, so as to debar the hus: 
and from the relief claimed. ~ : 
Churchward v. Ohurchward, (1895) P. 7, referred to. 
Petition for divorce by the husband on the 
ground of the wife’s adultery with thé co- 
respondent.- --- .. - g : 
Mr. Stokes, for the Petitioner.. -- . ., 
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Mr. Pugh and Mr. Hyam, for the Respond- 
ent, 

J udgment.—This i is a petition by ‘the 
husband for dissolution of his marriage by 

` reason, of his wife's adultery with one George 
Evance. 

The-respondent denies the sanitary; makes 
.a counter-charge of adultery against her hus- 
band and alleges he is by reason of this mis- 
conduct disentitled to the relief he claims. 

“The co-respondent does not defend the suit. 

The marriage took place in April 1903, the 

‘respondent being at that time fifteen years 

, of age while the petitioner was thirty-two. 
- There was issue of the marriage one child 
born in June 1904, ~ 

. According to the petitioner the respondent 

„refused him his marital rights as far back as 
1904. The wife denies this and says they 
lived together until 1907, but the question is 

‘of small importance as it is common ground 
that after the wifes return from Mussodrie 
in that :year, though residing together, they 
were not living as man and wife. 

. Their differences came to ahead in February 
_1908: the wife. left her husband’s protection 
‘and remained away until October in that 
year whent there was a reconciliation. At 
-this time the parties were residing at No. 9, 

. Dent’s Mission Road—a house kept by a Mrs. 
Barnes in which the ‘co-respondent was a 
lodger. The petitioner having, as he.says, 
suspicions as to his wife’s conduct with 
Evance moved to Garden Reach taking the 
respondent with him. They appear to have 
been unable to geton together; they went 
accordingly early in December to Messrs. 
Ghose and Kar, the attorneys, to consult them 
as'to getting a divorce. At this interview 
the wife proposed that her husband should go 
to a house of ill-fame, and that she: should 
have him watched, so that the evidence she 
considered necessary for a divorce might be 
obtained. It is common ground that the 
proposal was made and that the husband re- 
fused to accede to the proposition. The wife 
asserts and the husband denies that it was in 
consequence of a suggestion of his that she 
made this proposal. 

-Later in December the hosana became gus- 
picious, and on the 16th of that month at 8-30 
or 9 par. he followed his wife who went from 
their house in Garden Reach to No. 9, Dent's 
Mission Road. There he discovered that his. 

wife was in the room occupied by Evance, 
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Hoe was afraid to go in; but retreated to the 
next house which was occupied by a friend of 


“his, named Jarratt, whence he could see into 


the room in which his wife was. He followed 
her again onthefollowing night takinga detec- 
tive with him again seeing her in-the co-re- 
spondent’s room. He then-went home packed 
up his things and left the house. On the 
19th he followed her again, and again saw 
her in the same room. i 
- The respondent’s account is that she went 
with her husband and a Parsee as far as the 
gate of No. 9, and that she went into it to see, 
Mrs. Barnes. She says she went three or 
four times altogether, and she did go into 
Evance’s room. The hall was being white- 
washed, ahd she and Mrs. Barnes and Mr, 
Cleaver and Mr. Outhwaite who resided in thè 
house were all there, as well as Mr. Evance. 
She denies that she ever was alone with 
Evance or was guilty of misconduct with him, 
After her husband left the house in Garden 
Reach the respondent had an interview with 


- him at the Docks, at which he told her he 


had put the matter in- his solicitor’g hands. < 

The petition was filed ‘on January 7th and 
then’ follows correspondence, ~ ‘between . 
the petitioner and’ respondent which forms ‘a 
very singular feature'in the case. It begins 
with ‘a-letter fram Mrs. Bowen, dated 19th 
Jonuary, which contains the phrase: “I hope 
whatever you have against me is nothing buat 
the truth, and not by what you have heard, 
What you might gain now by lies, you will 
be punished for hereafter. 

Then follows another letter from her, dated 
the 26th January, asking-for an interview 
about the child, which is answered by the 
husband on the 27th suggesting she should call i 
and bring the boy with her. 

Next comes a very remarkable letter dated 
the 31st January from Mrs. Bowen. She 
begins by saying that she has not sent the 
letter she promised, because she hears Evance 
is not going io defend. She expresses 
a wish to see Mr. Bowen, but fears being 
watched by Evance. Then she says “don't be 
afraid of-me. I won’t play you a double game 
if you will only keep your word,” and the 
letter ends with a paragraph, - “I will give 
you something else which will settle the swine 
properly should he defend. I don’t think he 
will as he has not a brass farthing. Ta Ta for 
Yours, Winnie.” < 
-. Then there is-an undated letter from 
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Mrs. Bowen stating that she is trying to get. 


the.co-respondent’s solicitors not to defend the 
suit. 

When, questioned about these letters aah 

about the promise referred to, Mrs. Bowen says 
„that, in consideration of being allowed the 
“euatody of the. child and being paid a sum 
of Rs. 5,000 by her husband, she agréed to 
write a letter to her husband admitting her 
guilt and the “something to settle the swine” 
was an incriminatory’ letter which she would 
write, and “put a back date on it” (to use her 
own expression): and arrange for it to fall 
into her husband’s hands to be used against 
Evance. 
- She says that auspeoting’ her husband’s 
bona fides she got her sister to ask himto deposit 
the money with her until the case should be 
over. : When he refused to make this deposit, 
she knew he would not keép his promise and 
„the agreement went off. = 

“Mr. Bowen when cross-examined on these 
letters gives a very halting explanation about 
- the promise being to keep the case out of the 
. papers. 

Nothing transpired after January 31st until 
the 9th of-February when Mrs. Bowen filed 
“her answer. 

. The case has been fought with vigour by 
the petitioner and with | cere: -bitterness by 
the respondent.- 

The first question i is, has the adultery been 
proved? 

[His Lordship then dealt with the evidence, 
and came to the conclusion that the respondent 
had committed Bean with the co-respon- 
dent. | 

The next qüestion is,do the facts disclosed 
at the hearing establish a case of connivance 
or collusion’ so as to debar the petitioner 
from the relief he claims? 

The circumstances that the wife’ s adultery 
took. place so shortly after her “proposal i in 
‘the attorney's office might raise a suspicion 


of connivance, but I do not think there was . 


connivance, because if there was, there was no 
reason why the respondent should not have 
asserted it. The admission about the letter 
-she was prepared to write makes it impossible 


‘+ to believe she could have been deterred by 


any regard for, her own character. 

On the question of collusion I have no doubt 
‘there was an agreement made sometime after 
January 19th, by which, in consideration of a 
: pecuniary pean the respondent was pre- 
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pared not only, not to defend the suit but to 
furnish the petitioner with evidence, which 
she believed would be- conclusive against 
herself and. against the co- -respondent. 

But this agreement fell through, probably 
“because the petitioner did not pay. . 

Had the agreement been acted on, it 


_ would have olearly constituted a “case of. 


collusion. 

But the- agreement not acted on, thoush 
extremely disgraceful , to the petitioner and 
to the respondent, ‘does- not constitute 
collusion, because itin no way affects the 
decision of the Court. If parties agree that 
a matrimonial offence shall be committed, or 
if they conspire to` bring about a state of 
circumstances from which the Oourt would 
infer that a matrimonial offence had been com- 
mitted, such’ conduct would be a fraud onthe 


Court and would ‘constitute collusion, or if 


the parties conspire to lay a false case before 
the Oourt orto conceal from the Oourt facts 
material forthe decision of the case, this 


< Would be collusion as it ‘would affect the 
` decision of the case. 


Further, as is pointed 
out in Ohurchward v. Ohurchward (1), “ there 
may be a case of collusion where there is an 
agreement not to defend and where the parties 
are acting in complete concert in ‘the prosecu- 
tion of the suit, and the Oourt’ is thus de- 
prived of the security for eliciting the whole 
truth afforded by a contest of opposing in- 
terests and is rendered unable to pronounce `a 
decree for dissolution of marriage, with suffi- 
cient confidence in its justice. In all these 
cases the petitioner is disentitled to relief, be- - 
cause he has done something to affect’ the 
decision of the case. There has been either 
suppressto vert or suggestio, falsi, or at the lowest 
a concert between the parties tobring. about a 
divorce which raises a suspicion that any facts’ 
likely to defeat. the- object of the agreement 
will not be placed before the Court. : 
But when parties enter into an agreement 
to effect a fraud on.the Court, and then 
before anything is done.to carry out the agree- 
ment, they change their minds, and whether 
from good orbad motive decline to carry 
out the fraud they had contemplated, then I 
do mot think their rights are affected. In 
the present case the agreement in no way 
affects the decision of the Court, because 
it was not carried out. The case has been 


defended and defended ‘with- at 
(1) (1806) P. 7, E PROIE, 


` Yol. IV] l Z 
“DHANNA SINGH v. GURBAKHSH SINGH, 


No admissions of any sort have been made, 
and there is no reason to suppose from the at- 
titude of the parties that the Court has been 
_ deprived of any safeguard. ‘ 

I hold, therefore, that the petitioner is 
not disentitled to relief in conséquence of the 
arrangement which he and the respondent were 
at one time prepared to carry out. i 

There is no evidence at all in support 
of the recriminatory charges. The re- 
spondent has charged her husband with 
adultery . . . . ‘ 

The evidence of adultery against the 
husband consists solely of confessions of misg- 
conduct which he is alleged to have made 
to the wife. Even if the wife could be 
believed as to this, the confessions would 
not under the canon law have been suff- 
cient, but the husband contradicts her and, 
for reasons I have stated, I do not con- 
sider her a person whose word is to be 
relied on. : : 

In the result I hold that the wife has com- 
mitted adultery, that no act has been done 
by agreement between the parties which has 
affected the inception, prosecution or decision 
‘of the suit; and the recriminatory charges 
have wholly failed. A 

There must be a decree nisi with costs 
against the co-respondent. I make no order 
with respect to the wife’s costs. 





(s 0. 91 P. R. 1909; 161 P. W. R. 1909.) - 
PUNJAB CHIEF COURT. 
; FULL COURT. ‘ 
SECOND Orvin Apprat No. 98 or 1908. 
April 8, 1909. 

Present :—Sir William Clark, Kr., Chief 
Judge, Mr. Justice Reid, Mr. J ustice 
Robertson, Mr. Justice Kensington. 

Mr. Justice Rattigan and Mr. J ustice 
Shah Din. , 
DHANNA SINGH— DEFENDANT —ÅPPELLANT 
versus 
_ GURBAKHSH SINGH AND oriizrs— 
` PLAINTIPFS— RESPONDENTS. 
Pre-emption—Vendee acquiring status equal to that 
of pre-emptor subsequent to institution of suit but before 
passing of decrese— Whether plaintiffs’ right can be de- 
feated—Nature of right—Principles governing the” reo- 
latte rights of pre-emptor ani vendee—Tims which 
should be taken into consideration in comparing the’ re- 
lative rights. 
Held—By the Full Oourt, ( Rattigan, J., dissenting). 
Tn a suit for pre-emption, based on the ground that 
at the date of sale the plaintiff pre-emptor was a 
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proprietor in the village in which the property in suit 
was situate and the vendee was not, the vendee oan- 
v not defeat the pre-emptor’s olaim by showing that he 
‘beo1ms a proprietor in that Village, by gift or 
otherwise, after the date of the institution of the suit, 
but before the passing of the pre-emption decree. 
Sanwal Das v. Gur Parshad, 90 P.- R. 1909, 4 Ind. 
Oas. 179; 159 P. W. R: 1909; relied upon, 


Per Olark, 0. J.—A plaintiff-pre-emptor loses his 
right if at time.of decree he no longer possesses a right 
of pre-emption and also in the case where the vendee 
has transferred his rights toa person against whom 
plaintiff has no right of pre-emption. 

Per Robertson, J.—The right of pre-emption is simply 
the right to have one substituted for another pur- 
chaser in respect of the property claimed and the 
plaintiff must, at the time of the suit, be able to show 
that by reason of his relation to the vendor, the pro- 
perty or the defendant, he has`s right which is” 
superior to any right the defendant may possess ab 
that time. 

The basis of decision in a pre-emption suit should 
be the relative strength of rights of pre-emption at 
the date of suit, 

Per Kensington, J—A vendee cannot improve. his 
position, so as to defeat a right of pre-emption against 
him, by anything which he does subsequently to, the 
date of sale. ` 

Darehan Khan v. Sohaura Mal,.124P, R. 1907; 48 
P. W. R. 1907; 30 P. L. B. 1907, not approved. 

Per Rattigan, J.—The right of pre-emption is a right 
of a most exceptional and burdensome nature, and as 
it infringesupon the owner's ordinary rights of dealing 
with his property, it should not be decreed unless 
and until the claimant has conclusively established 
his right thereto. f 

This so-called right isnot a right in property (us 
in re atena) but merely a right to acquire property in 
certain defined circumstances (jus ad rem acquiren- 
dam). , 

Sect Nath v. Budhu, 186 P. B. 1894; Muhammad 
Ayub Khan v. Rure Khan, 95 P. R. 1901; 125 P. L. R. 
1901; Lashkari Mal v. Isher Singh, 94 P. R. 1902; 134 
P. L R.1902, relied upon 

The claimant for pre-emption has no right, title or 
interest in the proporty sought to be pre-empted until 
he pays the amount which the Court decrees to be 
payable by him for its purchase. 4 

At any time prior to decree, the claimant for pre- 
emption may lose his so-called right of pre-emption - 
either because he has himself parted with the pro- 
perty by reason of the possession of which he claimed 
that right, or because the original vendee has 
transferred the property claimed toa person who 
has rights of pre-emption in respect thereof either 
equal or superior to those of the claimant: 

Atma Ram v. Devi Dyal, 49 P. R. 1901; 157 P. L. B 


- 1901, Muhammad Ayub Khan v. Rure Khan, 95 P. B- 


1901; 125 P. L. R. 1901. Mahmud Khan v. Khuda 
Bakhsh, 26 P. B. 1908; 145 P. L. B. 1908; 89 P. W. R. 
1908; Partab Singh v. Fatta, 45 P. R. 1906; 120P. L. R. 
1908, relied upon. - 

‘The right of pre-emption is in reality a right by which | 
the claimant has to substitute himself for the original 
vendee. It isa right to acquire property: in prefer- 
ence to another person. 

The object of the law in recognizing this right is to 
retain property in the hands of persons who are more 
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er leas intimately connected with it and who very 
naturally desire to keep out strangers. 

So long as a plaintiff who claims pre-emption can 
assert that ho has e more intimate connection with 
the property than the vendee, the law gives him the 
exceptional privilege of oompeliing the latter to 
transfor the property to him. But in order to obtain ' 
this privilege, he must be in e position to satisfy the 
Court, at the time when it 1s proceeding to pasa wa dec- 
ree, that he does actually stand in this singularly 
privileged position with regard to the property. 

~ The very object and the basis of the pre-emptive 

right is to prevent the introduction of strangers, as 
co-sharerg in the property, and in its very concep- 
tion and nature, it is a “transient right.” 

Rajo v. Lalman, 6 A. 180; Fagw Ali Shah v. Ram 
Etshen, 188 P. R. 1907 (F. B.); 84 P. W. R. 1907, re- 
lied upon. 

Per Shah Din, J—Equality with the pre-emptor 
means equality with him as regards the right of 
purchasing the property tx dispute, and this right exists 
and can only exist, at the time when the sale ia made 
and at no later period, and 16 implies the existence 
of a corresponding obligation which is imposed by law 
upon the vendor to offer his property, before actual 
sale, to a person having a right of pre-emption in res- 
pect of it. 

If. after the sale the vendes acquires other pro- 
perty, whether before or after the institution of the 
suit for pre-emption against him, such acquisition 
cannot relate back to the time when the sale of the 
property in dispute was made in his favour and he 
cannot be rightly considered, by reason of such sub- 
sequent acquisition, to have acquired a right of 
equal purchase with the pre-emptor qua the pro- 
perty gold tohim by the vendor in violation of the 
pre-emptor’s right. 

In comparing the rights, inter se, of the pro-emptor 
and the vendee in regard to the salein dispute, the 


point of time to be regarded isthe date when the ` 


sale in question took place and not any later date. 

Under the Punjab Pre-emption Act, a pre-emptor’s 
cause of cation arises when a sale 18 made in viola- 
tion of hia rights. In all cases in- which a cause 
of action is well-founded under the Act, with refer- 
ence to the state of things which existed at the 
time of sale, that cause of action, viewed as a valid, 
gruund of claim, cannot be lost or affected’ by reason 
of a new circumstance coming into existence after 
the sale. , 

Jankı Pershad v. Ishar Das, 2\ A. 874; Sakina Bibi 
v. Amwan, 10 A. 472; Ram Gopal v. Piari Lal, 21 A. 
44), dissented from. 

Where A, a stranger in the village, purchases land 
in respect of which both B and C have equal 
rights of pre-emption, and before a suit for 
pre-emption is brought in respect of that land 

B against <A, the latter (A) re-sells the 
land to O, the former’s (B’s) suit must fail against 
both A and O. The reason of the rule is that the 
second vendee C had an independent right of pre- 
emption as against A in respect of the subject of sale, 
which was equal to that of B at the time when the 
, sale took place in favour of A, and that the re-sale .by 
A to C was made in recognition of C’s pre-existing 
right of pre-emption. 

Amir-ullah Shah v. Tabe Hussain, 188 P. B. 1884, 
Jlahtab-ud-Din v. Karam Ilaht,78 P. R. 1898; Serh 
Hal y. Hukam Singh, 20 As 100. 
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Appeal from the decree of W. A. Le- 
Rossignal, Esquire, Divisional Judge, Amritsar 
Division, dated the 17th December 1907. | 

“Messrs. Lal Ohand and Sukh Dial, for the 
Appellant. i ; 
Mr. Gurcharan Singh, for the Respondents. 
REFERENCE TO FULL BENCH. 

Shah Din, J. (1644 Nov. 1908)—This appeal 
arises out of a suit for pre-emption brought by 
the plaintiff in respect of certain land in 
Mauza Harpur which was sold by defendants 
Nos. 2 and 3 in favour of defendant No. 1 on 
the 22nd June 1904. By way of defence tothe 
the plaintiffs’ claim the vendee pleaded that he 
was a proprietor in the village at the date of 
sale and that, therefore, he had. equal rights 
of pre-emption with the plaintiff in respect of 
the sale in question. Tho aforesaid plea was | 
based upon an alleged gift of land in. Mauza 
Harpur in favour of the vendee by his- father 
Hazara Singh some time in May .1902. The 
‘first Court framed an issue on this point, and, 
after recording the evidence produced by the” 
parties found that an oral gift of 34 kanals and 
2 marlas of land had been made by the vendee’s 
father in his favour, not in May 1902, as 
alleged, but on the Ist October 1905, muta- 
tion having been sanctioned in .respect of 
the land gifted on the 24th November 1905. 
Holding, therefore, that the vendee was not 
a proprietor in the village at the date of the 
sale, the first Court decreed the plaintiffs’ 
claim., 

On appeal to the Divisional Judge, the plea 
of the vendee being a proprietor in the village 
before 1904 on the basis of the alleged gift 
in 1902 was again repeated but was overrul- 
ed. The next point raised (which does not ` 
appear to have been specifically taken in the 
grounds of appeal) was that the vendee 
became a proprietor in the village at any 
rate on the Ist October, 1905, by- virtue of the 
gift of 34 kanals and 2 marlas of land made in 
his favour by Hazara Singh. and that inas- 
much as by that date the plaintiff had not 
by obtaining a decree. enforced his right of. 
pre-emption in respect of the sale in dispute, 
his suit could not succeed against the vendee 
whose status as a proprietor in the village was 
then, so faras a pre-emptive right was con- 
cerned, equal to that of the plaintiff. The 
Divisional Jadge did not accept this contention 
ag sound, and after a certain modification of 
the decree as to the price payable by the 
plaintiff, dismissed the appeal. - 
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`~ Upon further, appeal to this Oourt, the, 


oase came on for hearing before Mr. Justice. 


Rattigan in chambers when the points raised 
in the lower appellate Court -were again 
urged by Rai Sukh Dial for the appellant 
vendee. The learned Judge agreed . with 
the Oourts below. in. overruling as ‘untenable 
thé plea of the alleged gift of 1902, and found 
that the véndee was not a proprietor in the 
village at the date of sale or. of the 
institution of the’ suit. Holding, however, 
that the -vendee became a _ proprietor 
by virtue of the gift of 1905, + e., after the 
institution of the suit but before the plaintiff 


obtained'his decree for -pre-emption,.he felt ` 


disposed to accept the appellant’s’ contention 
that the vendee by thus acquiring land in the 
village placed. himself, as regards rights of 
pre-emption, upon an equal footing with the 
plaintiff pre-emptor so as to be able to defeat 
the plaintiffs’ suit. There ‘being, however, 
no direct authority on the poins, the learned 
~ Judge thought it desirable to refer the ques- 
tion to a Division Bench for detetmination. 
Before proceeding to discuss the question at 
issue, we may note that the appeal before us 
is really a Division Bench case, as is admitted 
by counsel. on both sides, and that it was by 
an oversight that it was laid before a single 
-Judge for decision. We have, therefore, to 
deal with the whole case and not merely with 
the one question referred by-the learned J udge 
in chambers, ; 
Mr. Lal Ohand, who appeared for the appel- 
. lant; contended :— |, Sg 2 
(1) that the Courts below have erred in 
holding that the alleged gift in favour of the 
appellant by his father in 1902 is not proved, 
and that, therefore, he was not a proprietor 
in the village at the date of the sale; and 
(2) that in any case the gift of the lst 
October, 1905, having been held to be proved, 
the appellant became `a proprietor, in the 
village before the plaintiff enforced his right 
of pre-emption and completed his title by.ob- 
taining a decree and thereby placed himself 
on a footing of equality with the. plaintiff 
so far as the. question of pre-emption was 
concerned. - . f . 7 
“As regards the’ first contention, we are 
clearly. of Opinion that the bare statement of 


Hazara Singh, father of the vendee, in support - 


‘of the alleged gift of 1902 can carry no 
weight in this case, nor do .wé attach any 
importance in this connection to the most 
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inconclusive entry in the Tuhsil dak baht to 
which our attention was called by . Mr. -Lal 
Chand. .We have no hesitation, therefore, 
in holding, in .agreement with: the Courts 
below, that the gift. of 1902 is not established. 
. The facium of the’ gift of 1905 is clearly 
proved by mutation proceedings on the 
record ‘and is not disputed by the plaintiffs’ 
counsel. In connection with the second 
contention,’ therefore, it must be held that 
the defendant-vendee became a proprietor 
in the village after the institution of the: suit 
but .before the decree for. pre-emption was 
passed ‘.in plaintiffs’ favour; and the 
question which ‘arises: for consideration is 
whether under those circumstances the vendee 
can in law be held to ocoupy a position of 
equality ‘with the plaintiff as regards his 


‘right of pre-emption gua tha sale in dispute, 


80 as to ‘be able tt defeat the plaintiffs’ suit, 
Mr. Lal Chand contended that thig question 
must be answered in the affirmative, and in 
support of that contention he relied upon the 
following authorities:— : 

Mughal v. Jalal (1), Khan v. Mahanda (2), 
Partab Singh v. Fatta (8), Darehan’Khan vy 
Sohaura Mal (4), Ram Gopal v. Piart La? 
(5), Bhagwan Das v. Mohan Lal (6), Ram Hit 
Singh v. Narain Rat (7). Ho also referred by 
way of analogy to the decision in Balkishan 
v. Kishan Lal (8) and. Busiamji v. Seth 
Purshotam Das (9). as laying down that under 
certain circumstances events which transpire 
subsequent to the institution of the suit may 
affect the’ rights of the plaintiff as based on 
the original cause of action. . ~ 

Now, in Muyhal v. Jaial (1) all that wag 
held was that where a share ina joint holding 
had been sold to three persons of whom two 
were co-sharersin the holding but.the third 
was-not, and the latter before the ‘institution 
of a suit’ for pre-emption’ sold his share to 
another co-sharer in the same holding, the 
plaintiff who was also a co-sharerin the land 
could not succeed as against the .three co- 
sharers who were ;vendees at the date of 
suit, and whose rights were in no way. inferior 
to those of the plaintiff pre-emptor. The 

(1) 69 P. R. 1898. ; 
- (2) 32 P. R. 1902 ; 30 P. L. R. 1902.". 


(8) 45 P. R. 1908 ; 120 P. L. R. 1908. 
(4) '124 P. R. 1907; 43 P. W. R. 1907; 39 P. D. E 


1997. 
(5) 21 A. 4t. (7). 26 A. 389 
(6) 95 A. 421. (8) -11 A. 149; 
(9) 25 B. 606. > 
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view which the learned Judges took in that 
case was that the co-sharer to whom the 
stranger vendee had transferred his share 
after the sale but before the date of the suit, 
must beheld to have acquired the said share 
by coming forward and asserting his superior 
right of pre-emption (page 236, last para: 
graph). That decision is, therefore, clearly 
distinguishable from the present case on more 
grounds than one and cannot help the appel- 
lant. ' 

In Khan v. Mahanda (2) it was ruled that 
the pre-emptive right ofa co-sharer of land 
in joint holding does not subsist after parti- 
tion at the application of:the vendee. There 
the position of the plaintiff pre-emptor was 
changed for the worse before the date of suit, 
with the result that he was before he sued to 
enforce his right, placed on a footing of equality 
with the vendee as regärds rights of pre- 

_emption. The latter had, however, in no way 
improved his position, by acquiring a higher 
status after the date of sale and before suit, 
go as to enjoy equal advantages of pre-emptive 
right with the plaintiff at thedate when the 
sale was made. 

Ram Gopal v. Piari Lal (5) carries the 
principle enunciated in Khan v. Muhanda (2) a 
step further, as there the partition of the 
joint holding in which the plaintiff was a co- 
sharer at the time of sale took place, not 
before, but after the institution of the suit. 
But the main feature common to both the 
decisions is the one adverted to above, etz., 
that in both cases it was the pre-emptor’s 
position which was changed for the worse, 
thus disentitling him to enforce his pre- 
emptive right on the ground alleged in 
the plaint and not the vendee’s position 
that had improved irrespective of the 
pre-emptor’s altered status, so as to pro- 
vide him with a ground of defence to 
the pre-emption suit which he did not possess 
at the time of sale. The rule of law laid 
down in the first paragraph at page 445 of 
the report of the Allahabad decision, on which 
Mr. Lal Chand laid great stress in support 
of his position, is, in our opinion, expressed in 
too wide language and if pushed to its logical 
conclusions would lead to grotesque conse- 
quences. g 

‘In Bhagwan Das v. Mohan Lal (6) the 
principle laid down in Amir-ullah Shah v. 
Tabe Hussain (10), Mahtab-ud Din v. Karam 

(10) 188 P. R. 1884 
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Illahi (11), Serh Mal v. Hukam Singh (12), vis., 
that a re-sale by the vendee to a third person 
with rights of pre-emption equal to those of 
the plaintiff pre-emptor before the date of the 
pre-emption suit defeats the pre-emptor's 
claim, was extended to a case where the ven- 
dee himself acquires equal rights by virtue of 
another purchase between the date of sale in 
dispute and that of the suit for pre-emption. 

In Ram Hit Singh v. Narain Rat (7) it was 
held that where after an alleged cause of 
action for pre-emption had arisen, but’ before. 
the suit was brought, the vendees acquired, 
by the dismissal of another suit for pre-emp- 
tion brought against them by two of the plain- 
tiffs on a different cause of action, a title as 
co-sharers in the village in which the property 
sought to be pre-empted was situate, the title 
so acquired was a good answer to the subse- 
quent suit for pre-emption. 

In Darehan Khan v. Sohaura Mal (4), which 
is a single Bench decision, it was held that 
person, who was at the date of sale a co-sharer 
in certain land, cannot claim pre-emption in 
respect of a sale ofa share of that land as 
against a vendee, who at the date aforesaid 
was not a co-sharer but who became such co- 
sharer before the suit for pre-emption was 
instituted. 

The three last, mentioned decisions were 
claimed by Mr. Lal Chandas strongly support- 
ing his position, ii so far as they -lay down 
that in the case of a sale subject to a right of 
pre-emption, the vendee may by improving 
his status after the date of sale but before the 
institution of suit, defeat the pre-emptor’s claim. 
It was urged that the above principle was 
also fully applicable to a case where the ven- 
dee acquires a higher status as regards rights 
of pre-emption after the institution of the suit, 
and that there was no reason in principle 
why such vendee should uot be able to defeat 
the pre-emptor’s suit by improving his posi- 
tion at any time before the decree of the first 
Court was passed in favour of the plaintiff 
and complied with by him. We cannot help 
thinking that if the principle contended for 
were accepted as sound, it would inevitably 
lead to most urdesirable consequences by 
opening the door to all kinds of fraudulent 
devices, and would, when pushed to its logical 
conclusions, practically nullify the law of 
pre-emption as regards agricultural land. 

ay) 78 P. R. 1898. 

12) 20 A. 100. 
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With all respect for the learned J udge who 
decided Darehan Khan v. Sohaura Mal (4) we 
entertain grave doubts as to, thé . correctness 
of the principle enunciated by him, and we 
are equally: unable to accept the soundness of 
the two Allahabad decisions Bhagwan , Das v. 
Mohan Lal (6) and. Ram Hit Singh v. Narain 
Rai (7) which appear to support that princi- 
ple. The last cited authority professes to be 
based on the judgments in Janki Prasad v. 
Ishar Das (13) and Ram Gopal v. Piari Lal 
(5), which, when properly examined, do not 
warrant the application of the wider principle 
sought to be deduced from them. Oncé the 
extension contended for ig conceded, it is 
somewhat dfficult to see where the line can be 
drawn, or how the non-proprietor vendee can 
be prevented, in a case like the present, from 


defeating the pre-emptor’s suit by becoming. 


a proprietor in the village at any time before 
the decree of the final Court of Appeal (see 
Bhagwan Das v. Mohan Lal (6) at pages 428, 
429); the rale of law laid down in Partab Stngh 
v. Faita (3), is not disputed, bnt we fail to see 
how it helps the appellant in this case. = 
Mr: Lal Chand admitted that tha -question 
before as was not directly covered by author- 
ity but-he requested (and Mr. Gurcharn 
Singh for the respondent joined with him in 
the request) that in view of the importance of 
the point raised and its bearing on pre-emption 
suits in general, it be referred to a Fall 
Bench for decision. In this connection it 
was brought to our notice that a reference 
to a Fall Bench arising ont of Santoal 
Dass v. Gur  Parshad (14), in which 
an analogous question is involved, is pending 
in thisC ourt, and having ‘since read the judg- 
ment delivered in that case we find that, 


though the question 1eferred there is different. 


from the one before us, one of the learned 
Judges, Mr. Justice Chatterjee, has already 
expressed views perfectly in accord with those 
which we are disposed to hold in this case. 
As the argument of counsel in the above- 
mentioned reference is likely to travel over 


the ground partly covered by the present 


appeal, we think it desirable to refer the 
question involved in it to the same Full Bench 
that will dispose of that reference. : 
The question. referred may be stated as 
follows:— . 
i 21 A. 874. 7 


~- _ (14) 90 P. R. 1909; 4 Ind. Oas. 179; 159 P. W. B, 
1909, 4 4 
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Ina suit, for ‘pre-emption, based 'on' the 
ground that at the date of sale the plaintiff 
pre-emptor was a proprietor in the village in 
whioh the property sold’ is situate and the , 
vendee was not, can the vendee by becoming 
@ proprietor in that village, whether by gift 
or otherwise, after the date of the institution 


_of the suit but before the passing of the pre- 


emption decree, defeat the plaitiff’s claim? 
OPINION OF THE FULL BENCH. 

Clark, C, J. (22nd Dec. 1908)—My judgment 
in Full Bench case, Sanwal Das v. Gur Parshad 
(14), decides to a great extent the point 
referred on this appeal which is— S 

“In a suit for pre-emption, based on the 
ground that at the date of sale the plaintiff 
pre-emptor was a proprietor in the village in 
which the proporty sold is situate and the 
vendee was not, can the vendee by becoming 
a proprietor in that village, whether by gift or 
otherwise, after the date of the institution 
of the suit but before the passing of the pre- 
emption decree, defeat the plaintiffs’ claim?” 

In that: judgment I held that a vendee 
could not by a contemporaneous purchase 
defeat the rights of a pre-emptor; and it 
follows a fortiori that he cannot defeat them 
by a subsequent purchase whether prior or 


- subsequent tothe institution of the suit, a 


point which I also discussed in that judgment. 
It is argued for the vendee that a long course 
of decision has established that it is not suff- 
cient to look to the plaintiff pre-emptor’s 
cause of action as it existed at the time of sale, 
but that his superior right of pre-emption: at 
the time of decree must also be made out and 
that it follows from this that his right at the 
time of decree must invariably be superior 
to the vendee’s. It may be conceded that 
where the plaintiff at time of decree no longer 
possesses & right of pre-emption, he has lost 
his right of pre-emption and also in the case _ 
where the vendee has transferred his rights to 
a person against whom plaintiff has no right 
of pre-emption. So far as the original cause 
of action has been disregarded, but it is along 
step from this concession, to infer that the 
only question is the comparative rights of the 
pre-emptor and the vendee at the time of the 
decree. | ; F e E a 

The principle on which the decision above 
referred to is based is, that it would defeat the 
object- of the law of pre-emption if a pre- 
emptor were allowed to pre-empt when he at 
the time of the decree no longer Possessed the 
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qualifications which entitled him to pre-empt. 
But this principle'does not at all apply to the 
case of a vendee who only acquires his pre- 
emptionright after the sale that is challenged. 


On the contrary it would defeat the whole 
object of the law of pre-emption if a vendee 
were allowed to buy and then when a pre- 
emptor came forward set about to acquire 
the qualifications necessary to give him a right 
of pre-emption. Such conduct is, moreover, 
opposed to the ordinary. principle of justices. 

I would answer the questien referred ‘in 
the negative. . 

‘Reid, J. (23rd Dec. 1908)—I concur in the 
judgment of the learned Chief Judge, and for 
reasousrecorded in my judgment in Sanwal Das 
v. Gur Parshad (14), I concur with the learned 
Chief Judge in answering the question referred 
in the negative. 

The principle contended for by the ‘learned 
advocate for the appellant would, if establish- 


ed, lead to the evils pointed out by my bro-’ 


ther ‘Chatterji, and I'am unable to hold that, 


- because the pre-emptor’s position may de- 


teriorate, the purchaser’s position may improve 
after the purchase without any independent 
deterioration of the pre-emptor’s position. 

` Rattigan, J. (12th Jan. 1909)—The question 
raised in this reference is as follows:— - 

“In a suit for pre-emption, based on the 
ground that the date of sale the plaintiff 
pre-emptor was a proprietor in the village 
in which the property sold is situate, and 
the vendee was not, canthe vendee by becom- 
ing a proprietor in that village, whether by 
gift or otherwise, after the date of the insti- 
tution of the suit but before the passing of 
the pre-emption decree, defeat the plaintiff's 
claim?” - -2 : 4 

The learned Judges who referred this ques- 
tion to the Full Bench have in their order 
cited all the authorities bearing on the point, 
and I need say no more as to this than 
that there is in point of fact only one 
decision directly relevant and that is 
the ruling of the Allahabad High Oourt re- 
‘ported as Bhagwan Das v. Mohan Lal, (6). 
That ruling has up to date not been dis- 
sented from and it is to some extent sup- 
ported by the decisions in Ram Hit Singh v. 
Narain Rai (7) and Darshan Khan v. Sohaura 
Mal (4). So far, then, as actual authorities go, 
the ‘above question ought to be answered in 
the affirmative. - Itis; however, contended 
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that the ruling in Bhagwan Das v. Mohan Lal 
(6) is erroneous, and as we are, sitting asa 
Full Court we are,of course, bound to con- 
sider the question independently, though natu- 
rally prior decisions on the point involved, 
whether of this or of any other Court, cannot 
be ignored. ' . : 


T-regret to find’ that the learned Ohief 
Judge and my brother Reid held opinions 
from which I am reluctantly and with diff- 
dence compelled to differ, In my humble opini- 
on, it is essential for a claimant for pre- 
emption to show that he possesses the right, 
to which he lays claim, up to the date of 
decree, and Ican find nothing in the judg- 
ments of the Chief Judge and my brother 
Reid or inthe referring order in this case to 
shake my views. i 

I think that the following propositions 
are well established and cannot be controvert- 
ed:— P 
(1) that the right of pre-emption is a right 
of a most exceptional and burdensome nature, 
and that as itinfringes upon the owner’s 
ordinary righta of dealing with his property, 
it should not be decreed unless and until the 
claimant has conclusively established hisright 
thereto; , i 

(2) that this so-called right is not a right 
in property (jus in re aliena), but merely a 
right to acquire property in: certain defined 
circumstances (jus ad rem acguirendam), Dhani 
Nath v. Budhu (15), Muhammad Ayub Khan v. 
rey Khan (18), Lashkari Mal. v. Isher Singh 

17); : h : 

(3) that the claimant for pre-emption has 


‘no right, title or interest in the property 


sought to be pre-empted until he pays the 
amount which the Court decrees to be payable 
by him for its purchase (see the cases above 
cited); ` | 

(4) that at any time prior to decree, the 
claimant for pre-emption may lose higso-called 
right of pre-emption either because he has 
himself parted with the property by reason 
of the possession of which he claimed that 
right, or because the original vendee has 
transferred the property claimed to a per- 
son who has rights of pre-emption in respect 
thereof either equal or superior to those of 
the claimant, Atma Ram v. Devi Dyal (18) 

15) 186 P. R. 1894. ; ; 

16) 95 P. R. 1901 ; 125 P. L. R. 1907. 

17) 94 P. R. 1902; 184 P. L. R. 1902. 

18) 49 P, R. 1901; 157 P. L. B. -ISOL m oie 
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Muhammad Ayub Khan v.Ruré Khan (16), Khan 
v. Muhanda (2).- This point is conceded by 
the ‘learned Chief Judge in his judgment in 
the present case, and I need not dilate upon 
it further, except to observe that in respect 
of such transfers by the vendee, the ordi- 
nary rule of lis pendens is apparently not 
Goo Mahmud Khan v. Khuda Baksh 

19); 4 A 

` (5) ` that the right of pre-emption is in 
reality a right by which the claimant has to 
substitute himself for the original vendes; and, 
- lastly and - : 

. (6) that the right of pre-emption is a 
right to acquire property in preference to another 
person (section 4 of the Punjab Pre-emption 
Act 1905). 

From the above summary it is clear that 
a- pre-emptor who has an undoubted cause 
of action at the time of the institution of the 
suit oan lose his right to a decrees, even 
after the institution of the suit, if (a) he him- 
self parts with the property by reason of which 
he claimed pre-emption, or (b) the vendee 
transfers the property sought to be pre- 
empted to a person against whom the plain- 
tiff has no right of pre-emption. The prin- 
ciple enunciated in the anthorities which 
establish these propositions is, I take it, 
founded on the broad ground that a right 
of pre-emption is a right of preferential puar- 
chase, and that the object of the law in re- 
cognising this’ right is to retain property in 
the hands of persons who are more or less 
intimately connected with it and who very 
naturally desire to keep out strangers. So 
long, therefore, as a plaintiff who -claims 
pre-emption can assert that he has a more 
intimate connection withthe property than 
the : vendee; the law gives him the exception- 
al- privilege of compelling the latter to transfer 
the property tohim. But surely in order 
to obtain this .privilege he must be in a posi- 
tion to satisfy the Court, at the-time when 
it is proceeding to pass its décree, that he 
does actually stand inthis singularly privi- 
leged position with regard to the property, 
and if it be once admitted (asit is) that “his 
right to a decree fails if he has lost that posi- 
tion at any time prior to the date of decree 
owing to his own property having been trans- 
ferred by him or to the property in suit having 
been transferred to one who has rights equal to 

(19) 26 P. R 1903; 145 P. L. R. 1903; 39 P. W. R. 
1908, ; ; 
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his own, the logical inference would certainly 
seem to be that he no less effectually loses his 
right if, at any time prior to the passing of the 
decree, the vendee can on any other ground 
satisfy the Courtthat the plaintiff's position 
and rights are in no whit superior to his own 
and'that gua the property claimed he is no 
more a stranger than the plaintiff. The learned 
Chief Judge concedes that “it would defeat 
the object of the law of pre-emption if a pre- 
emptor were allowed to pre-empt when he at 
the time of decree no longer possessed the 
qualifications which entitled him to pre-empt.”’ 
I entirely agree, and I would ask how can 
the pre-emptor be said to possess the quali- 
fications which entitle him to pre-empt if, 
prior to the passing of decree, the vendee has 
been able to clothe himself with rights which 
put him on an equality with the pre-emptor?P 
Can the Court in such a case assert, when 
passing its decree, that the pre-emptor has a 
preferential right to the property? Obvious- 
ly and admittedly he has not, and [ can 
conceive of many cases in which it would be 
most inequitable that a pre-emptor should, in 
such circumstances, be granteda decree. For 
example:—A sells his share in joint property 
to B, the sonof X who is a co-shaver with 
A, B is not related to A and has no property 
of his own in the village. Z, an occupancy- 
tenant of the holding, sues for pre-emption, 
and after the institution of the suit but before 
decree, X dies, leaving all his property to B, 
the vendee B thus becomes a co-sharer in the 
holding and had the sale to him oconrrad 
subsequent to X’s death, the claim of Z 
would obviously have been absurd. Bat ac-. 
cording to the learned Chief Judge, the Court 
would, in such a case, be bound to grant 
Za decree for pre-emption and this,’too, dos- 
pite the fact that at the dateof -the decree 
B was by inheritance a co-sharer in the hold- 
ing. - A rule of law which would result in such 
gross injustice does not commend itself to 
me, nor can I, in view of the possibility of such 
cases, agree that “it would defeat the whole 
object of the law of pre-emption ifa vendee 
were allowed to buy and then, when a pre- 
emptor came forward, set about to acquire 
the qualification necessary to give hima right 
of pre-emption.” Itis not denied that a 
vendee.can, if he so pleases, effectually defy 
&® pre-emptor by acquiring the qualifications 
necessary to give him aright of pre-emption 
provided he acquires these qualifications before 
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he purchases the property in dispute.’ The 
only -result, then,of upholding the learned 
Chief Judge’s opinion will be to make it ne- 
cessary for the vendee to acquire those quali- 
fications before, instead of after, the sale. In 
practice will this make any difference P It 
may be said that the vendee cannot in all cases 
succeed in acquiring those qualifications, but 
presumably if he can acquire them after the 
sale he can acquire them just as easily before 
the sale. To my mind, therefore, itis idle to 
found avy argument in such cases upon public 
policy, forif.the right -of the pre-emptor can 
be frustrated in themanner indicated, it is 
futile to argue that the vendee should not be 
allowed to frustrate his rights by action’ subse- 
quent to the sale. 

Despite the differences which in some “res- 
pects exist between the law of pre-emption 
as it obtains in the United Provinces and in 
the Punjab, ik will, I think, be conceded that 
the observations of that very learned- Judge, 
Mahmud J., upon the general nature of the 
right andthe reasons for its recognition are 
as applicable to this Province as to the neigh- 
bouring Province. Imay, therefore, be per- 
mitted to refer to those observations and to 
. point: out upon the authority of that learned 
Judge that the very objectand basis of that 
right is to prevent the introduction of stran- 
gers as-co-sharers in the property, and that 
in its very conception and nature, itis “a 
transient right,” Rajjo v. Lalman (20). These 
observations were quoted -with approval by the 
Jearned Chief Judge in the judgment which he, 
as one of the members ofthe Full Bench, de- 
livered in the case reported as Faqir Alt Shah’ 
v. Ram Kishen (21). 

Accepting this description of the right, 

I must confess that I failto see, how the 

object of the law is set at :maught if this 

“ transient right” of the claimant for pre- 

emption is defeated by the vendee, at any 

time prior to decree, being able to satisfy the 

Court that heisnot “a stranger,” but, on the 

contrary, a person who stands in just as 

-strong a position as the plaintiff. Of course, 
if it could be held that events: subsequent to 

the institution of the suit were -not to be 

considered by the Court and that the claimant 

for pre-emption was entitled under any cir- 
cumstances to succeed upon the state of facts 

as they subsisted at the date when he pre- 


(20) 5 A. 180. 
(21) 138-P. R, 1907.(F-B.); 84 P. W.R, 1907. 
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sented his plaint, I frankly admit-that my. 
present contention ‘would necessarily fail. - 


` But no one goes to this extreme, and it 


is admitted that in certain circumstances 8 
plaintiff whose claim at the date of suit cannot 
be contested, may lose his right prior to the 
date of decree. In other words, it is not denied 


. that plaintiff's cause of action is in certain 


contingencies liable to be defeated pendente _ 
lite, and the only point of difference between 
some of my brethren and -myself is as to the 
nature and character of those circumstances: 
It may be politic to restrict thore circum- 
stances in the-manner and to the extent indi- ' 
cated by the learned Chief Judge, but I trust 
Imay be pardoned if I venture with every 
respect to deny the logic of that restriction. 
The crucial point, in my opinion, is for the 
Court before it passes its decree to see whether 
the defendant (who may be the vendee ora 
transferee from the vendee) is, qua the plain- ` 
tiff, a stranger whose ' * introduction,” whether. 
intoa village ora house, is opposed to` the 
policy of the law. IfearIam guilty of con- 
siderable repetition in emphasising this aspect 
of the question, but my excuse must be that I 


` regard it as the essence of the point before us.. 


To my mind, what the Court has to look to 
before it gives one man'the right. to deprive 
another of the just results’ of his contract, “is 
whether the former isat the time of its decision 
in a better legal position qua the property 
claimed than the person to whom that pro- 
perty has been legally transferred. J say. 
“legally transferred,” for I know of no author- 
ity which forbids an owner of property from 
transferring it to A instead of to B, though in 
many cases B may be entitled, as a very 
peculiar privilege, to compel A to allow him 
to substitute himself as vendee of the property 
in place of A. Upon principle, therefore, I 
would answer the present reference in the 
affirmative, but I am further fortified in my. 
opinion by the decisions of the High Court of 
Allahabad in Bhagwan Das v. Mohan Lal (6) 
and Ram Hit- Singh v. Narain Ras (7). 
Robertson, J.— (15th Jan. 1969).—I- find it 
very much more difficult to come to a decision: 
in this case than in the case which I have just 
dealt with, Sanwal Das v. Gur Parshad (14). 
But it appears to me that when once we 
have granted that a plaintiff in a pre-emption 
suit can lose his right by the deterioration of 
his own right, we are committed to the view 
that he can also lose it by the appreciation of- 
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the defendant’s right. ` It appears to me that 
in any suit for pre-emption what the plaintiff, 
has to prove is that at the time he seeks relief 
he is entitled to it, i.e., that when the suit is 


filed he had a right superior to the rights of > 


the original purchaser to purchase the pro- 
perty in question. 
The right of pre-emption is simply the 


right to have one substituted for another’ 


purchaser in respect of the property claimed, 
and the plaintiff must, in my humble judg- 
ment, at the time of the suit, be able to show 
that by reason of his relation to the vendor, 
the property and the defendant, he has 8 
right, within the terms of the Act which is. 
superior to any right the defendant may 
possess under the Act at that time. 
Admittedly he may lose his right by a 
change in his own position. No doubt the 


. Judgments are in cases in which the _ plaintiff 


has lost all rights of pre-emption, but cases 
are possible in which the plaintiff at the time 
of sale might possess a superior right and 


still at time of suit possess, not that right but 
-an inferior right. 


Thus landis sold in patti A. Plaintiff is 
an owner in ptatt A, he is also an occupancy- 
tenant in paiti B. 

The purchaser is not an. owner in patti A, 
but is an occupancy-tenant of the land in suit, 

Thus at the time of sale plaintiff comes 
under section 12 (c) secondly and fifthly. 

Defendant comes under section 12 (c) four- 
thly and plaintiff has a superior right. Prior 
to suit he sells his land in pattt A, but retains 
his occupuncy-rights in patti B, remaining, 
therefore, in class section ]2 (c) fifthly and so 
having a right to pre-empt against outsiders, 
but one inferior to defendant who comes under 
section 12 (c) fourthly. . 

Under the rulings, accepted by the learned 
Chief Judge, plaintiff must lose his suit. 
Now let us take the converse case. 

The plaintiff is a tenant having a right of 
occupancy in the land sold. The defendant 
isa tenant having a right of occupancy in 
other land. Plaintiff is, therefore, in class 
section 12 fourthly, and defendant is in section 
12 fifthly, and plaintiff has a superior right. 
But before suit defendant buys the land of 


which he is occupancy-tenant and so comès. 


into class section 12 secondly, the land being 
in the same patti as that in dispute. In this 
case. is the plaintiff’s claim still to be decreed P 
Also under secton 13, if a defendant having 
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an inferior claim under section 13 soventhly 
buys before suit property to which the suit 
in question is servient and comes under siathly, 
What is to happen P 2 

I think, agreeing generally with the learned 
discussion of the question by my brother 
Rattigan, that if we accept the view, as to 
which I confess some doubt, that a plaintiff 
can lose his superior rights by depreciation 
then a defendant can defent the claim equally 
by an appreciation of his rights before the 
suit is brought. The question is one of much 
doubt, and I feel the difficulties of either 
position strongly. But on the accepted rul- 
ings and other authorities as they stand 
and on my own view of what is consistent and 
logical, [think that the basis of decision in 
& pre-emption suit should be the relative 
strength of rights of pre-emption at the date 
z suit. I do not think it necessary to go beyond 
that. 

Kensington, J.(8th April 1909)—I agree with 
thoseof my learned colleagues who arein favour 
of answering the question referred in the nega- 
tive. The question whether’ -the ruling in 
Darehan Khan v. Sohaura Mal (4), is correct 
is not directly covered by the reference, 
but the line of argument therein is the sand 
as thatnow taken by my learned brother 
Rattigan. : I can only say that it does not 
commend itself to my judgment. I am in 
favour of holding thata vendee cannot im- 
prove his position, so as to defeat a ‘right 
of. pre-emption against him, by anything 
which he does subsequently to the date of 
sale, There are difficulties enough in the law 
of pre-emption without adding to them by 
the dangerous doctrines of analogy. We have 
a perfectly clear position if we look to the 
date of sale, and to that alone,as determin- 
ing the rights of the parties, and I should 
have considerable hesitation in following 
rulings to the effect that later: depreciation of 
a pre-emptor’s rights will bar his suit. That, 


- however, is not the point immediately before 


us now, and the correctness of those rulings 
need not be discussed. What does seem to 
me clear is that we ought, at any rate, to go 
no further in the direction of adding 
to the normal uncertainties of the law. If we 
adopt the argument so strenuously urged by 
Mr. Justice Rattigan, where are “we to draw 
the line P Is the vendee to be allowed to go on 
taking fresh opportunities of improving his 
position, and thereby defeating the prò- 
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emptor, until the case is finally disposed of 
in the highest Court of Appeal P I can see no 
logical ground for saying that his hand is to 
be'stayed at one time more. than. another, 

absurd though the result might be, if he is 
allowed practically unlimited time and oppor- 
tunity, and I cannot see that the law requires 
us to interfere at all in his‘favour. In my- 
humble opinion the only safe.rule to lay down 


is that he is limited to such rights as heholds . 


at the time of sale, I would, therefore, answer 
the question referred in the negative. 
~ Shah Din, J.—I have already expressed 
with sufficient clearness my opinion on the 
question referred i in the order of reference, 
and-after reading the learned judgment of 
my. brother Rattigan, in which he strenuously 
maintains the opposite view, I still adhere-to 
that opinion. In his argument before the 
Full Court, the learned Advocate for the 
appellant has added littleto what he urged 
before the Division Bench; snd it -is; there- 
fore, necessary only to consider further one 
or two points which have been dilated upon 
in my brother Rattigan’s dissentient judg- 
ment. f 

Of tho six Sropositions. laid down by my 
learned brother at the commencement of his 
judgment, I accept without: demur all, save 
and except the first part of the fourth pro- 
position, namely, “that at any-time prior to 
decree the claimant for “ pre-emption may 
lose his so-called right of pre-emption, because 
he has himself parted with the property by 
reason of the possession of which he claimed 
that right’. This proposition is further on 
explained as meaning that a pre- -emptor, who 
has an undoubted cause of action at the time 
of the institution of the suit, can lose his right- 
to a decree, even after the institution of the 
suit, if he himself parts with the property by 
reason of which he claimed pre-emption; and 
this loss of right is said to be founded ‘on the 
broad ground that the object of the law in 
recognising aright of pre-emption is to retein 
property in the hands of persons who are 
more or less intimately connected with it and 
who, therefore, desire to keep out strangers. 
From this it is argued that a plaintiff, who 
claims the privilege of preferential purchase, 
must be in a position to satisfy the Court at 
the time when a decree is proposed to be 
passed in his favour, that he is more inti- 
mately associated with the property in suit 
than the vendee, and that he must loge that 
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privilege if, at any time before the passing 
of the decree for pre-emption, the vendee 
can, on any -ground,. satisfy the Court that 
the plaintiff's position and -rights are in no 
way superior to his own,:and that qua the 
property claimed he is no morea stranger 
than the plaintiff himsef. The plaintiff- 
pre-emptor, it is urged, cannot be said 
to possess the qualifications which entitle 
him to pre-empt if, prior to.the passing of the 
decree the vendee has been able to clothe 
himself with the rights which puthim onan 
equality with the pre-emptor. 

-Even if, for the sake of argument, the 
initial proposition laid down by my learned 
brother in the terms set out above, be accepted 
as correct, I think, with all possible deference, 
that the inference which. is sought to be 
deduced therefrom, as indicated- above, does 
not by any means follow as a necessary logical 
conclusion, dt isnot, in my humble-opinion,; 
correct to say that because a pre-emptor may 
in certain contingencies, (as for example, by 
selling the property: by virtue of which he 
claims pre-emption) lose his right of pre- 
emption after the institution of the suit but 
before the passing of the pre-emption decree 
that, therefore, he must lose that right if the 
vendee, at any time before the decree, im- 
proves his position by becoming owner of 
other property, the ownership of which before 
the date:of sale would have enabled him to 
enjoy.an equal right of purchase with the pre- 
emptor. '- There is, it seems to me, a clear 
distinctién “between the position of a pre- 


„emptor seeking to enforce his right of pre-` 


emption by yirtue of his possessing certain 
definite advantages because of his special 
connection with a particular kind of property, 
the subject of a sale, and that of a vendee.of 
that property who, at the ‘time of the sale, 
possesses no such advantages. The former, 
it is said (on grounds which I shall presently 
examine), must. continue down to the date 
the decree in his favour to occupy the -pri- 
vileged position with regard to the property 
in suit by virtue of which he was at‘ the date 
of sale entitled to claim pre-emption; ‘and it 
is considered inequitable to permit him to 
enforce his rights if, prior to'decree he loses 
the advantage of that position by reason of 
a material change in his connection with the 
yery property, the ownership of which con- 
ferred that advantage upon him. The latter, 
on the other. hand, possessed at the. date of 
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sale no rights of any kind based upon any 
ownership of property and obviously started 
with no valid ground of defence to the pre- 
emptor’s superior claim; and that’ being s0, 
how canit be said that, though’ the pre- 
emptor’s position remains absolutely unchang- 
ed both as regards his own property, and the 
property in suit, the vendee, by acquiring 
before decree other property of which he was 
not anowner at the date of sale, 
his position gua the property in suit, so as to 
make the pre-emptor lose the right which he 
undoubtedly possessed at the time of sale and 
even atthe date of the institution of the suit. 
The pre-emptor’s position obviously neither 
improves nor deteriorates if after the sale 
he acquires or parts with any property other 
than the property by virtue of which he had 
a right of pre-emption at the date of sale; it 
is only if he loses the latter property, that is 
to say, the property by virtus of which he 
claims pre-emption, that if has been ruled. 
that his“‘right of pre- -emption is lost. Why 
should a different principle operate in favour 
of the vendee; in other words, why should 
the vendee by acquiring after the sale pro- 
perty “other than what he already owned at 
the date of sale and also other than the 
property by virtue of which the pre-emptor 
claims pre-emption, be considered to have 
improved his position as compared with the 
position of the pre-emptor, which has remain- 
ed unchanged and to have placed himself on 
a footing of equality with the latter. 

Looking at the matter in another’ way, I 
fail to understand how the vendee, who 
at the time of sale had not aright of equal 
purchase, or (as I have already ventured 
to term it) aright of equiemption, with the 
pre-emptor, can at all place himself on a 
footing of equaltty with the latter by reason 
of acquiring any property afler the date of 
sale. Equality with the pre-emptor means, if 
it means anything at all, equality with him 
as-regards the right of purchasing the property 
in dispute; and this right exists, and can 
only exist, ab the time when the sale is made 
andat no later period, and it implies the 
existence of a corresponding obligation which 
is imposed by law upon the vendor to offer 
his property, before actual sale, to a person 
having a right of pre-emption in respect of it. 
If, before actual sale, the vendee twas not 
entitled to an offer of the property sold from 
the vendor, and if the pre-emptor was BO 
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entitled, then the vendee had:not a right 
of equal purchase with the--pre-emptor, and, 
therefore, was not, at the time of the sale in 
question, on a footing of equality with him. 
If after the sale the vendee acquires other 
property, whether before or after the institu- 
tion of the suit for pre-emption against him, 
surely such acquisition cannot relate . back to 
the time when the sale of the property in 
dispute was made in his favour, and he cannot 
be rightly’ considered, by: reason of such 
subsequent acquisition, to have acquired a 
right of equal purchase with the pre-emptor 
qua the property sold to him by the vendor 
in violation of the latter’s right. Acquisition 
of property subsequent to the sale in dispute 
would doubtless put the vendee ona footing 
of equality with the pre-emptor as regards 
sales which. would take place after such 
acquisition, but-upon no principle underlying 
the law of pre-emption, can it enable the 
vendee to say that he had thereby succeeded, 
either in absolving the vendor from the pri- 
mary obligation of offering the property in 
suit to the pre-emptor, or in acquiring the 
right to purchase that property himself at the 
time when it was purchased by him, which 
was equal in all respects to that of the pre- 
emptor. 

I may illustrate my meaning by eee 
to the facts of the case out of which the 
present reference has arisen. On. the 22nd 
June, 1904, when the sale in dispute took 
place, the ‘plaintiff. -pre-emptor was'a pro- 
prietor in the village, while the defendant- 
vendee was not a proprietor. On the date 
aforesaid, therefore, -the pre-emptor had a 
preferential right of purchase in respect of 
the property in dispute as comparaed with 
the vendee, which means that the vendor 
was under a legal obligation, before he 
actually sold his land to the vendee, to: 
make an offer of it to the- pre-emptor, 
and’ that his omission to make such 
offer and the subsequent sale by him to the 
vendee was an infringement of the pre- 
emptor’s right of pre-emption. This infringe- 
ment of his right afforded the pre-emptor 
a cause of action against both the vendor 
and the vendee, upon which the present 
suit for pre-emption was based. At the. 
time of the sale and also at-the date of 
the institution of the suit (visz., the 22nd 
June 1905), the vendee admittedly had, 
and could have, no right of-equal purchase. 


348 


DHANNA SINGH V. GURBAKHSH SINGH. 
with the pre-emptor, and, therefore, did not 
occupy a position of equality with him. 
When, therefore, on the, lst October 1905, 
the'vendee’s father made a gift of certain land 
in the village in his favour, whereby he 
became a proprietor in the village, could it be 
predicated of him (the vendee) that by reason 
of becoming a proprietor on the Ist October, 
1905, he was “able to clothe himself with 
rights which put him on am equality with 
the pre-emptor”; in other words, to be more 
precise, could it be said that on the above- 
mentioned date the vendee acquired a right 
of equal purchase with the pre-emptor in 
respect of the property in snit, at the time 
when the original sale-took place, t.e., on the 
22nd June 1904 P This question can be an- 
swered in the affirmative only if it can be 
maintained that the vendee’s alleged right of 
equality must be referred back to the date of 
the orginal sale in his favour which afforded 
the pre-emptor his cause of action; and I 
confess, I fail to understand how, upon any 
principle of substantive law or procedure, the 
vendee’s subsequently acquired status can 
be so referred back with the result of 
conferring upon him a right of equi-emption 
as regards with the pre-emptor the pro- 
perty in suit. The vendee, by reason of 
thé gift in his favour, could, under no 
circumstances have a retrospective right of 
purchase in respect of any sale of land that took 
place prior to the date of the gift; though he 
undoubtedly acquired thereby a right of 
equal purchase with the present pre-emptor, 
and .with all other proprietors in the village, 
in regard to sales which might have occurred 
after the date of the gift or that will take 
place in future. JItisin this limited sense 
that the gift in question by making him a 
proprietor in the village put him on an 
equality with the pre-emptor, but this will help 
him only in regard to sales which occurred or 
which will occur after the date of the gift, and 
has no bearing upon the sale which is the 
_ subject-matter of the present litigation. In 
comparing the rights tnter se, of the pre- 
emptor and the vendee in regard to the sale in 
dispute, the point of time to be regarded is 
the date when the sale in question took place 
and not any later date. If on that date their 
rights of purchase in respect of the property 
in suit were equal, the pre-emptor’s claim 
must fail; if, on the other hand, their rights 
ab that time were not equal, in other words, 
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if the pre-emptor had then a preferential 
right of purchase as against the vendee, the, 
former’s right must prevail, and no gift of 
land in favour of the latter and no purchase 
of land by him subsequent to the date afore- 
said, will, in my opinion, serve to “clothe him 
with rights which will put him on an equality 
with the pre-emptor.” 

It is the disregurd of this fundamental 
principle which, in my judgment, is res- 
ponsible for the confusion of ideas upon which 
the argument of the vendee’s learned Advocate 
in this case proceeds; and the Allahabad 
decisions which he has cited in support of his 
position will, upon close examination be found 
to be based on a similar misconception of the 
relative position of the pre-emptor and the 
vendee in a dispute arising out of the assertion 
of aright of pre-emption. As I have said 
above, even if it beconcededthata pre-emptor, 
whose position deteriorates, for some reason 
or other, after the date of a disputed sale but 
before decree, loses his right of pre-emption, it 
does not by any means follow that the vendee 
can, irrespectively of any independent de- 
terioration of the pre-emptor’s position, im- 
prove his own gua the property in suit by 
acquiring other property between the date of 
the sale in question and the date of the 
decree in pre-emptor’s favour. But, it seems 
to me,. with all deference to the learned 
Judges of the Allahabad High Court 
who have held that opinion, that the first 
part of the above proposition is hardly 
justified upon a strictly legal view of the 
right of pre-emption, at least as known in 
our own Province. 

In Janki Parsad v. Ishar Das (13) it was 
held that in-order that a suit for pre-emption 
may be successfully maintained, it is 
necessary not only that a cause of action 
should arise in favour of the pre-emptor at 
the time of the sale on which the suit is 
based, but that such cause of action should 
subsist at the time when the suit is brought. It 
is noteworthy that the view which was here 
accepted by the Allahabad High Court was 
urged before them on the basis of the Muham- - 
madan Law, and that it was argued that 
the principle upon which the rule of 
Muhammadan Law onthe subject was based 
was equally applicable to pre-emption suits 
based on the Wajrb-ul-arz (page 375). It 
is well-known that the Muhammadan Law 
of pre-emption on this point favours the 
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vendee, Sukina Bibi v. Amiran (22) and as 
that law has always been freely adminia- 
tered in pre-emption cases by the High Court 
in the United Provinces, it enters very 
largely into the conceptions underlying the 
case-law in those Provinces by supplying 
rules of decision by analogy in most instances 
where no definite statutory provisions can 
be appealed to. 

Under the Punjab Pre-emption Act, a 
pre-emptor’s cause of action arises when a 
sale is made in violation of his rights 
(section 18 of the Act), and it appears to 
me that in all cases in which a cause of 
action is well founded under the Act, with 
reference to the state of things which existed 
at the time of sale, that cause of action, 
viewed as a valid ground of claim, cannot 
be lost or affected by reason of a new ‘cir- 
cumstance coming into existence ‘after the 
gale. In.the Allahabad case, for instance, if 
the pre-emptor had a good cause of action 
in respect of the sale of the share of land 
then in dispute by reason of his being a 
co-sharer in the thoke of which the land sold 
formed part, that cause of action was 
complete and accrued to him once for all on 
tne date of the sale and continued to substst as 
a cause of actton tn respect of thut sale, 
evén after the pre-emptor ceased to be a 
cosharer in the thoke by reason of a partition 
of it before the suit was filed, which partition 
could obviously not relate back to the time 
when the sale in question was made. Once 
his cause of action is complete, a pre-emptor 
is entitled to come into Court at once; and 
I find it difficult to perceive how his cause 
of action as such can be said not_ to subsist, 
because he delays to institute his suit, and 
because meanwhile a circumstance has come 
into existence which did not exist at the 
time of, and, therefore, did not affect, the 
accrual of the original cause of action. It 
seems to .me, therefore, that the learned 
Chief Justice of the Allahabad High Court 
misconceived, if I may venture to say BO, 
the true legal import and effect of a cause of 
action when he laid down in the decision 
cited above that, in the circumstances stated, 
the pre-emptor’s cause of action did not 
subsist at the date of suit. 

In Ram Gopal v. Piari Lal (5) the principle 
laid down in the above-mentioned case was 
carried astep further, and it was decided, 

(22) 10 A. 472. 
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in disregard, as it seems to me, of. the 
principles which underlie,a castomary right 
of pre-emption -and which regulate ‘the 
accrual of a pre-emptor’s cause of action, 
that the pre-emptor, who was a co-sharer 
with the vendor at the time of the sale of a 
share of a holding, had lost his right 
as against a stranger ` Yendee, because 
before decree the joint holding had become 
the subject of a perfect partition. In both 
the Allahabad cases just cited, it was 
admitted that there’ existed no judicial 
precedent on the question before the High 
Court, and: in the absence’ of authority on 
the subject an appeal was made td the 
analogy of the Muhammadan Law and to 
general principles. General principles, how- 
ever, so far as they are deducible from the 
statutory provisions relating to pre-emption 
in the Punjab, are, in my opinion, much 
more in favour of the pre-emptor’s cause of 
action, after it has once accrued, not being 
affected by any contingencies that arise 
after the date of sale; for, ‘strictly speaking, 
it cannot be said, as I have shown above, 
that by reason of any . such contingencies 
arising. the cause of action in question, which 
was well-founded in the light of the state 
of things existing at the time of the sale, 
was subsequently lost or in any way weakened 
as an original ground of claim. 

In Bhagwan Das v. Mohan, Lal (6) the 
Advocate for the vendee sought i in his argu- 
ment to push the principle laid down in Ram 
Gopal v. Pari Lal (5) to its logical conclu- 
sions, a8 he contended that the pre-emptor 
concerned lost his right of pre-emption by 
reason of the joint holding, in which he 
and the vendor were co-sharers:at the date 
of sale, having been partitioned after the 
decree of the First Court, but before the 
appeal was finally heard in the High Court; 


-and I certainly think that if the principle 


of the earlier decision was legally correct, 
the contention advanced by: the vendee’s 
Advocate was not only plausible but 
perfectly sound. The learned Judges of the 
High Court, however, perceiving the 
anomalous consequences that would flow 
from an acceptance of that contention, 
refused to extend any further the principle 
of their own previous decision, contenting 
themselves with the remark that “we certainly 
are not inclined to extend the rule in the 
way “desired by the learned Advocate” 


. (pages 428-429). A principle 
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which does 
not- admit of.being pushed to its logical 
conclusions is at best a faulty principle, and 
though it may outwardly appear to be an 
attractive one, we should not, unless con- 
strained to do so for some reasons of undeniable 
weight, accept it as one applicable to valuable 


‘rights created or safeguarded by Statute. 


While refusing to extend further in the 
case under consideration a principle accepted 
as sound by their own Court on two previous 
occasions, the learned Judges of the Allahabad 


, High. Oourt proceeded in this .very.case to- 


‘lay down a new principle not covered by 
precedent, which in its practical application 
is calculated .to, lead to startling results. 
They held, that if a stranger purchases a 
share in a village which is ‘subject to aright 
of pre-emption, but after such, purchase 
and before any suit for pre-emption is brought 


against him, purchases another share in the. 


same village, he cannot be deprived of the 
first-mentioned share by a pre-emptor whose 
right was superior to his at the time when 
the first sale took place in his favour. In 
support of this decision the learned Judges 
relied upon the principle underlying the 
.valing in.Serh Mal v. Hukam Singh (12) 
which principle is fully recognized by our 
own Court (see Amir-ullah Shah v. Tabe 
Hussain (10). and Mahtab-ud-Din v. Karam 
„Ilahi (11)), but which, with all possible 
deferenee, is not applicable to cases of the 
kind before the Allahabad High Court. That 
principle is that ‘where, for instance A, a 
. stranger in the village, purchases land in 
respect of which both Band O have. equal 
rights of pre-emption, and before a suit for 
, pre-emption is brought in respect of that 
land by B against A. the latter (A) re-sells 
the land to O, the formers (B's) suit 
must fail against both A and C. The reason 
of the rule is that the second vendee C had 

n - tndependent right of pre-emption as 


‚against A in respect of the subject of. sale, 


which was equal to. that of B at the time 
when the sale took _place in favour of A, 
.and that the re-sale by A to © was made in 
recognition of Cs pre- -existing right of pre- 
emption. Since, therefore, the pre-emptor 
.B could notaftirm that at the time of the 
original sale he had a preferential right of 
‘purchase as against © (though he may 


_have had such a right against A), O cannot 


be made to give. way to. B's claim, simply 
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because B asserted his right through OUount 
while C did so privately. The competing 
rights of B and C have to be-compared with 
reference to the state of things existing at 
the time of the original sale, and according 
to that test, B has no superior right to that 
of, ©, and cannot, therefore, succeed against 


C, Surely that principle has no application 


to a case like the one before the Allahabad 
High Court, where admittedly the ‘vendee 
had no üght of equal purchase with the 
pre-emptor at the time when the sale in 
dispute took place, and where the second 
sale was of property other than that sold 
on the first occasion and was in favour of 
the same vendee, who could in no way 
predicate . of himself by reason,of this 
second sale to him that he had a right of 
purchase in respect of the first sale equal to 
that of the pre-emptor. 

The second purchase by the vendee i 
that case had, and could have .had, no. 
retrospective effecb so as to put him on a 
footing of equality with the pre-emptor in 
regard to the sale in dispute, which afforded 
the latter his complete cause of action; and 
it is,therefore, obvious that the vendee, 
in spite of the second purchase by him, 
could nob occupy the same position as.the 
rival pre-cmptor C occupied in the illustration 
given above. With all due respect. therefore, 
to the learned Judges of the -Allthabad 
High Court, I venture to think that the 
principle laid down for the first time in 
Bhagwan Das v. Mohan Lal (6) is not a 
sound application.of the ratio decidendt of 
Serh Mel v. Hukam Singh (12) and is incon- 
gruous with the fundamental conceptions 
of the customary or statutory right of pre- 
emption as known inthe Punjab. - 

I may here refer to the ruling of this Conrt . 
in Mahmud Khan v. Khuda Baksh (19) which 
fully supports the view I have ventured to 
express above. Ln that case the principle laid 
down in Amir-ullah Shah v. Tabe Hussain (10), 
Mahtab-ud-Din v. Karam Ilahi (11), and Serh 
Mal v. Hukam Singh (12), was accepted and 
was extended to a re-sale made by the original 
vendee, after the institution of a suit by a 
pre-emptor, to a third person who had an in- 
dependent right of pre-emption in respect of 
the original sale equal to that of the first- 
mentioned pre-emptor, and who also had as- 
serted his right by suit. The Judges observe 
ed at page 145: ` No doubt, he (the second 
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vendee) gets no further rights as against 
the respondent by the deed of sale per se, but 
ke can maintain that sale, if he,can prove a 
pre-existent right to have it executed in his 
favour. So far only does the doctrine of ls 
pendens apply that the sale could create no new 
right in his favour having its birth, subse- 
quent to the suit of the respondent, but obvi- 
ously he ts not debarred from asserting any 
pre-existent right hs may have had against 
tie vendor and the venlee by the mere 
fact that some one else had brought a claim 
against them in reference tothe same pro- 
perty.” 
In'Ram Hit Singhiv. Narain Rat (7); again 
a principle similar the one laid down in 
Bhagwan Das v. Mohan Lal (6), is enunciated 
without any discussion of the fundamental 
conceptions involved upon the analogy of the 
rulings in Janki Prasad v. Ishar Das(13), and 
Ram Gopal v. Piari Lal (5) which. as I have 
ventured to point out above, involved a wholly 
different -principle bearing upon the alteration 
of the position of a plaintiff pre-emptor be- 
tween the date of suit and the date of the 
decree of the First Court. The decision of 
this Court .in Darehan Khan v. Sohaura Mal 
(4) accepts the correctness of the decision in 
Ram Hit Singh v. Narain Rai (7), and is to 
that extent’ in favour of the vendee in the pre- 
sent case. Muhammad Nawaz Khan v. Mus- 
sammat Bobo Sahib (22), which is relied upon 
in Darehan-Khan v. Sohaura Mal (4) as being 
in favour of the vendee in that case, does not, 
when properly examined, - really support his 
position, as'I have endeavoured to explain in 
my judgment in the Full Bench case of 
Sanwal Das v. Gur Parshad (14). y 
The simplest and the soundest principle to 
‘apply in case of disputed pre-emption such as 
the: one ‘before us, is to look to the state of 
things existing at the time of the sale in ques- 
tion and to compare the rights of .purchase 
_ qua the property in suit possessed by the pre- 
- emptor and the vendee (or the transferee from 
the vendee) at that time. If their rights were 
equal, at the time of sale, the, pre-emptor 
-must fail; if not so equal, the pre-emptor 
should succeed, regardless of the apparently 
strange consequences that may, in rare instan- 
ces, flow from the enforcement of this rule. 
The only way in which, consistently with the. 
above principle, the .vendee. in the present 
case ean resist the pre-emptor’s suit by rea- 
(28) 44 P. R. 1908; 75 P. L. R. 1908. 
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“gon of the gift Made by his: father in his 


favour after the institution of that suit, is by 
showing that in consequence, of that gift he 
acquired the same rights of purchase in res; 
pect of the land in dispute as his father, had 
But this he is precluded 
from urging as laid down in the Full Bench 
decision of the Allahabad High Court, Shep 
Narain v. Hira (24), and in our, own Full 
Bench case, Fagir Ali Shah v. Ram Kishen 
121), for the simple reason that a voluntary 


transfer of land by giff from the father to - 


the son does not confer upon, the latter the 

right of pre-emption which the former, pos- 
sessed by reason of his ownership of the sub- 
ject of gift at the time “when the disputed 
sale took place [see, also Muhammad. Ayub 
Khan v. Bure Khan (16)]. 
vendee’s argument were accepted in the pre- 
sent case, the legal effect of it would be pre- 
cisely the same as if he had been allowed to 
step into the shoes of his father as , regards 
all rights of pre- -emption which vested in the 
latter af the time of the sale under consider- 
ation, and by virtue of which the father, if he 
himself had been the vendee, would have been 
able to resist the present suit for pre-emption. 


The principle of deciding a case of digput- 3 


ed pre-emption „by. referance to the relative 
rights of purchase possessed by the pre- -emptor 
and the vendee at the, time of sale, was also 
accepted and acted. upon in the case of Bhupa 
v. Kori Mal printed as a footnote to Kalu y. 


Bhupa (25), (page 161) and i in Kear, Singh v., 


Muhman Singh (26). É 

“With regard to the passage in the Judg- 
ment of Mahmud.J., in Rajjo v. Lalman (20) 
to which my brother Rattigan has referred, 
and in which that learned,. Judge speaks of 
the right of pre- emption being in its very 
conception and nature ‘a trangient right” I 
need only here refer to a fuller diseugsion of 
the same point by the same eminent Judge 
in the Full Bench case of Gobind Dayal y 
Inayatullah (27), at page 811, where the use 
of the word ‘ ‘transitory ” in connection. with 
the right of pre-emption ig explained., 


‘And yet, if the N 


if the argument of the "learned Advocate for, 


the vendee in this case with regard „to the | 


vendee being entitled to improve, his position. 

after the institution of the suit we epted, 
Gs) 6 a Serer 

(25) 80 P. R. 1893. 


(28) 25.P. R. 19087 SLE: Wa R- 1008; 128 P. Li R. | 


1908 
"en 7 A. 775. 
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it is clear that the line could not be logically 
drawn at the decree of the First Court, for I 
fail to see how, consistently with the conten- 
tion advanced, thé vendee could be prevented 
from conceivably improving his position at 
any time before the decree of the final Court 
of appeal. Suppose, for instance, that in a 
case like the present the pre-emptor’s suit 
were dismissed by the First Court on the 
ground that he had waived his right of pre- 
emption, and the dismissal were upheld on 
“the same ground by the Divisional Court 
from whose decree an appeal were preferred 
to this Court; aud suppose that just 
before the appeal came on for hearing here 
(say five years or more after the date of 
the original sale) the vendee were to become 
a proprietor in the village by gift, or sale. 
Would he be permitted to urge in this Court 
in the event of this Court holding that there 
had been ' no waiver of his right of pre-emp- 
tion by the pre-emptor and that the suit 
should not have been dismissed on that ground 
that the pre-emptor had lost his right as 
against the vendee because of the latter hav- 
ing become a land-owner in the village before 
a decree had been passed in favour of the 
former ? Add to this the delay that may be 
caused by possible remands by the Divisional 


Court and by:this Court, and the result would ` 


be that very. many years after the date of the 
original sale~tl*é> pre-emptor’s suit may be 
thrown out, after he has incurred consider- 
able expense and undergone great personal 
inconvenience, on a ground which was never 
pleaded by the vendee in the First Court, 
and which the pre-emptor could not possibly 
anticipate or meet. Such results are too 
serious to be brushed aside with a light heart 
and the whole object of the law of pre-emp- 
tion wduld be defeated if we were not to take 
these anomalous results into consideration. 
Some inconvenience might possibly result in 
adopting the uniform rule which | have ven- 
tured to discuss above, but instances of such 
inconvenience will be much rarer than would 
be the case if the vendee’s contention in the 
present case were to prevail. Tor the fore- 

going reasons I would hold that the relative 
` rights of the pre-emptor and the vendee in 
this case must be considered with reference 
to the facts existing at the time of sale, and 
I would answer the question referred to us in 
the negative. 
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(s c. 86 C 889). = 
CALCUTTA HIGH COURT. 
CRININAT, Revision No. 367 or 1909. , 
May 25, 1909. 

Present :— Mr. Justice Caspersz and Mr. 
Justice Ryves. 
DASARATH RAI—PBTITIONER 

_ Yersus 
EMPEROR—Opposire Party -. 

Criminal Law—Appral—Jurisdictun—Compalency 
of Magistrate who summoned accused, to hear appeal 
from canviction—Aocused summoned fer criminal tres- 
pats but convicted alas of muchief and assault— 
Legality. 

A Deputy Magistrate sent a complaint for local in- 
vostigation and report to a Sub-Deputy Magistrate who 
The 
matter came before the Joint Magistrate who without 
expréssing any judicial opinion hostile to the accused, 
summoned them to stand their trial. The Joint 
Magistrate transferred the case to another Deputy 
Magistrate who convicted the accused. They appealed 
and the appeal was heard and dismissed by the Joint 
Magistrate: à ý 

Held, that the Joint Magistrate was not incompetent 
to hear the appeal. - 

It is open to the trying Magistrate to convict the 
accused of the offences of assault and mischief, al- 
thongh they had been summoned to answer a charge 
of criminal trespass only. 

Mudoosmdun Sha y. Hari Dass Dass, 22 W. B. Or. 
40, followed. 

Criminal Role against the order of the 
Joint Magistrate of Darbhanga, dated March 
22. 1909. z 

Facts.—The facts of this case are suffi- 
ciently stated in the judgment. The accused 
were convicted by Mr. A. M. Rashad under 
sections 352, 426 and 447 of the Indian 
Penal Code, although they had been summon- 
ed under rection 447 only. The accused 
appealed from the conviction and sentences 
and the appeal was heard and dimissed by 
Mr. Whitty who without expressing any clear 
opinion hostile to tho accused summoned 
them to stand their trial. 


Babus Dasarathi Sanyal, Akhoy Kumar 
Bane jee and Buldeo Singh, for the Petitioners. 

Babu Srish Chand:a Chowdhary, Junior 
Government Pleader, for the Crown. 

Judgment.—tThis is a rule calling 
upon the District Magistrate to show cause 
why the conviction and sentence of the peti- 
tioners should not be set aside on three 
grounds: first, that the Joint Magistrate had no 
jurisdiction to try the appeal, inasmuch as he 
had taken cognizance of the complaint against 
the petitioners; secondly, that the offence 
for which the petitioners were tried was one 
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within section 447 of the Indian Penal Code, 
whereas they have been convicted under 86C- 


tions 426 and 352, which is also contrary to` 


the provisions of section 246 of the Criminal 
Procedure Code; and, thirdly, that there is 
no finding as to the „necessary intent under 
section 447 of the Indian Penal Code. Cause 
has been shown by the learned Junior Govern- 
ment Pleéader. 

It appears that the complainant charged 
the petitioners with certain offences. On the 
15th December 1908, Babu Darga Prosad, 
a Deputy Magistrate, who received the com- 
plaint, and examined the complainant re- 
corded an order:—‘Story seems doubtful. 
To Sub-Depnuty Magistrate, Babu Rameswar 
Prosad, for favour of local investigation and 
report by 21st December 1908.” The Sub- 
Deputy Magistrate having examined wit- 
nesses submitted a report recommending the 
dismissal of the complaint. The matter came 
before Mr. Whitty, Joint Magistrate (then 
in charge of the criminal business of the 
sudder Sub-Division) who, without expressing 
any clear opinion hostile to the petitioners, 
thought that they ought to be summoned 
to stand ‘their trial. In the opinion of Mr. 
Whitty, the Sub-Deputy Magistrate had not 
given satisfactory reasons for recommending 
the complaint to be dismissed. Onthe date 
fixed, the matter againcame before Babu Durga 
Prosad, Deputy Magistrate, who-took bail from 
the-accused persons present in his Court. On 
the next date fixed, the 8rd February 1909, 
Mr. Whitty (as sudder Sub-Divisional Magis- 
trate) transferred the case for disposal to Mr. 
A. M. Rashad who convicted the petitioners 

‘under sections 426, 352 and 447 of the 
Indian Penal Code, although they had been 
summoned to answer a charge under section 
447 only. 

In these circumstances, we are of opinion 
that the joint Magistrate, Mr. Whitty, had 
jurisdiction to hear the appeal. Itis true 
that he summoned the petitioners as accused 
persons, but that was because he was in 
charge of criminal business as, we have already 
mentioned. The cognizance of the case had 
already been taken on complaint by the senior 
-Deputy Magistrate, and Mr. Whitty did net 
take action under section 190, sub-section (1) 
clause (c) of the Criminal Procedure Code, 
as has been argued that he must have done. 
If he had no power to transfer the case from 
the file of Babu Durga Prosad, the irregularity 
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is covered by section 529 (f) of the Criminal 
Procedure Code. The objection is very tech- 
nical and has no substance. Moreover, the 
joint Magistrate (Mr. Whitty), not having 
expressed any judicial opinion upon the facts 
stated in the report of the Sub-Deputy Ma- 
gistrate, was not incompetent to hear an 
appeal,from the judgment ultimately convict- 
ing the petitioners. He was not debarred 
from so doing by the provisions of section 
556 of the Criminal Procedure Code. It may 
be mentioned in this connection that no ob- 
jection was taken to Mr. Whitty’s trying the 
appeal, either in the Court below or here, on 
the ground that he should not try the appeal 
because he had already formed or expressed 
an opinion on the merits of the case hostile to 
the petitioners. 


In the next place, in our ‘opinion, it was 
open to the trying Magistrate to convict the 
petitioners of the offences of assault and mis- 
chief, although they had been summoned ito 
answer a charge of criminal trespass only. 
The learned Vakil relies on the note to section 
246 in Sir Honry Prinsep’s l4th Edition of. 
the Criminal Procedure Code; but it appears 
to us, on a plain construction of section 243, 
that the Magistrate is not bound, when he 
thinks that other offences have been proved 
to re-open the trial and follow the procedure- 
of sections 243 and 244. Sucha view would 
necessitate a re-hearing of all the evidence in 
the same trial, and is clearly opposed to the 
manifest intention ofthe Legislature. It was 
held, under the Oode of 1872, in the case of 
Mudoosoodun Xha v. Hari Dass Dass (1), 
that it is open to the Magistrate to “convict 
an accused person, who has been, summoned 
before him on the footing of' a complaint, of 
any offence which is the subject of the defini- 
tion in section 148 (now section 4 (h) of the 
Code), if he thinks that the ‘facts established 
by the complainant and his evidence only 
amount to an offence within that section,” 
notwithstanding the terms of the summons 
in answer to which the accused appears in 
Court. 


We think, therefore, that this Rule must 
fail upon the second ground algo. 

With regard to the third gréund of this 
Rule we think that the finding of the Deputy 
Magistrate as to the necessary intention of the 
petitioners is sufficient to convict them, and 

(1) 22 W. R. (Cr.) 40. 
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the conclusions at which the Joint Magistrate 
arrived, on appeal, were to the same effect. 
The result is that we discharge this Rule, 
and direct the petitioners to surrender and 
serve out their punishment. 
Rule discharged. 





(s. 0. 18 C. W. N. 126.) 
CALCUTTA HIGH COURT. 
OrpinaL Reviston Oase Nc. 790 or 1908. 
August 26, 1908. 

Present :—Mr. Justice Brett and Mr. Justice 
Ryves. 

TARA CHARAN SARKAR AND ANOTHER— 
lst PARTY— PETITIONER 
versus 
BENGAL COAL Co. Lp. AND ANOTHER— 
2ND Party—Opposrte Parry. 

Crim'nal Procedure Code (Act V uf 1898), 8. 145, 
(5)—Procecdings tranaferred by Magistrate fro'n file 
of Deputy Mayistrate—Power of Magistrate to quash 
price*dings summary. nee 

Where a Magistrate took a case under section 145, 
Criminal Procedure Code, on his own file from that of 
a Deputy Magistrate, and forthwith quashéd the 
proceedings on the ground that in view of admissions 
made in a certain letter from the first party to the 
Magistrate, no proceedings under the section should 
have been taken: ` 

Held, that the order was without jurisdiotion. 

If the Magistrate were satisfied that there was no 
dispute likely to cause a breach of the peace, then 
he could have quashed the proceedings under cl. (5) 
of section 145. 

Rule against the order ef the Deputy Com- 
missioner of Manbhum TA H. Coupland), 
dated 20th June 1908. 

Mr. S. P. Sinha, Advocate-General, and 
Babu Joy Gopal Ghosha, for the Petitioner. 

Mr. Norton and Babu Baikuntha Nath Das, 
for the Opposite Party. ` 

Judgment.—tin this case the Rule was 
issued calling upon the Deputy Commissioner 
andthe Opposite Party to show cause why the 
order of the Deputy Commissioner, dated the 
20th June 1908, quashing proceedings under 
section 145, Criminal Procedure Code, should 
not be set aside and why an order should not 
be passed by this Court directing that the 
proceedings instituted do continue before the 
Deputy Magistrate, Babu Manmatha Nath 
Mukerjee, before whom they were originally 
instituted op the ground that the order of 
the Deputy Commissioner appears to have 
‘been passed without taking any evidence and, 
therefore, was passed without jurisdiction. ° 


The facts of the case out-of which this 
Rule arose appear to be briefly as follows :— 
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The Eastern Coal Company, on the 3rd 
April, 1908, wrote a letter to the Deputy 
Commissioner of Manbhoom stating: that 
they had obtained a prospecting coaling lease 
of Monzah Hira Khund from one Tara Churn 
Sarkar on the 22nd February last and that 
they had commenced to prospect for coal. 
Subsequently, the Bengal Coal Company Ltd., 
alleging that they had obtained a lease of the ` 
same mousuh on the 2nd April from one 
Kali Mohan Bhattacharjee, who represented : 
that his father was dead, had stationed 
peons and chuprasees in the mousah for the 
purpose of preventing the Eastern Coal 
Company from asserting their rights. The 
Deputy Commissioner in reply wrote a 
letter, dated the 10th April, 1908, to the’ 
agents of the Eastern Coal Company, which, 
after stating that from the Managing Agent’s 
letter of the 3rd April it appeared that 
the other company were in actual physical 
possession, and after.warning the Managing 
Agents of the Eastern Coal Company to the 
effect that they would be responsible for any’ 
breach of the peace which might. occur if 
they carried out the proposal which they 
had made in their letter of the 8rd April 
to goon to the land on the 15th April, 
concluded by stating that he, the Deputy 
Commissioner, had given orders to the 
Police to make an enquiry into -the facts 
and that he would, if necessary, take action 
tunder section 145 of the Code of Criminal 
Procedure. The Police seem to have made 
an enquiry on the spot and a report was 
submitted on the 20th April which was laid 
before a Deputy Magistrate and was after- 
wards made over to Babu-Manmatha Nath 
Mukerjee, another Deputy Magistrate for 
orders. Babu Manmatha Nath Mukerjee on 
the basis of that report drew up proceedings 
under section 145 of the Code of Criminal 
Procedure. Afterwards, in consequence of 
what occurred in the course of those proceed- 
ings, that Deputy Magistrate, being of 
opinion, that his impartiality was questioned, 
referred the case to the Deputy Commissioner, 
who thereupon on the 20th June, 1908, 
took the case on his own file and forthwith: 
quashed the proceedings, and the order 
quashing the proceedings is to the following 
effect :—“I will under the circumstances take 
the case on to my file and quash the present . 
proceedings which in view of admissions 
made in the letter, dated the 3rd April, 
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1908, from the Eastern Coal Company Ltd., 
should not have been taken.” . 

Against this order the present Rule has 
been obtained. We. have read the explanation 
of the Deputy Commissioner and we have 
heard the learned Counsel who has appeared 
to oppose the Rule and we think that the 
Rule should be made absolute. Hi 
` It hasbeen contended by the learned counsel 
that the Deputy Magistrate- who instituted 
the proceedings had -no jurisdiction to do 
so as there were no materials in the police- 
report which would justify him in holding 
that there was a danger of a breach of the 

< peace. We cannot accept this view and after 

` reading the police report- we hold that 
there were circumstances stated in the reports 
from which the: Deputy Magistrate would 
have been justified in coming to the conclusion 
that there was danger of a breach of the 
peace. ` 

Tt “bas next been contended that the only 
proceedings which the Deputy Magistrate 
should have taken to preserve the peace 
were to bind down the servants of the 
Eastern Coal Company; who, it is suggested, 


were clearly and admittedly outof possession’ 


and ‘were trying to assert their Possession. 
We are unable to hold that it is clear from 
thg. report of the police that the Bengal 
Coal Company were in actual and rightful 
possession of the mouzah. The allegations 
made in the letter of the 8rd April were 
that the Hastern Coal Company had obtained 
a lease from a person who had been in 
peaceful and rightful possession, that under 
that lease they had commenced to prospect 
for coal and that they were prevented in 
the exercise of their legal rights by the 
acts of the Bengal Coal Company who hed 
placed peons and other servants in the mouzah 
to obstruct their possession. 

Lastly it has been coritended that the 
Deputy Commissioner was justified in law 
in quashing the proceedings under the 
provisions of sub-section (5) of section 145 of 
the Code of Criminal Procedure. The sub-sec- 
tion runs as follows:—‘‘Nothing in this section 
shall preclude any party so required to 
attend from showing that no such dispute 
as aforesaid exists.or has existed; and in 
such case the Magistrate shall cancel his 
said order, and all further proceedings 
thereon shall be stayed, but subject to such 
LER EOE Te : : 
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cancellation the order of the Magistrate under 
sub-section (1) shall be final.” | 

No doubt if we were satisfied that the 
Deputy Commissioner had passed his order 
on the 20th Juné on a full consideration 
of all the facts and after hearing the objec- 
tiong, if any, of the parties, we should not - 
have been prepared to interfere with his 
order quashing the proceedings. So far, how- 
ever, as we can judge from the terms of 
the order itself and the materials on the 
record before us, the order was passed entirely 
on the interpretation which the Deputy 
Commissioner had placed on the terms of 
the letter of the 3rd April which’ he treated 
as an admission on the part ofthe Eastern 
Coal Company that the opposite party were 


< In actual possession of the mouzah in question. 


This interpretation appears to have been 
arrived at and acted upon in spite of the 
protests of the Eastern Coal Company that 
their letter did not admit of such interpreta- 
tion and that they never intended to make 
any such admission, and without giving 
them an opportunity of supporting their 
allegations that they had not-made such 
admission. ; 


In these circumstances we hold that the 
Deputy Commissioner had no jurisdiction 
under sub-section (5) of section 145 of the Code 
of Criminal Procedure to summarily quash 
the proceedings and wethink that after the 
proceedings which had been initiated by 
the Deputy Magistrate, the parties were 
entitled tobe heard in support of their 
written statements unless other facta had 
been brought to the notice of the Deputy 
Commissioner which were sufficient to satisfy 
him tbat no dispute likely to cause a breach 
of the peace existed. So far as we are able 
to judge from the order of the Deputy 
Commissioner and the circumstances under 
which it was passed, no such facts were 
brought before him beyond the letter, on 
which, the Eastern Coal Company alleged 
he had placed an incorrect interpretation. 

We, therefore, direct that the Rulé be made 
absolute and the order of the Deputy Com- 
missioner passed on the 20th June, 1905, 
quashing the proceedings under section 145 of 
the Code of Criminal Procedure, be set aside 
and the proceedings be revived. j 

Tt is, in our opinion, undesirable that the 
case should go back for hearing to the 
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Deputy Commissioner and we, therefore, 
direct that'the case be transferred for hearing 
to the Deputy Magistrate at Asansole. 

An application has been made to this 
Court on behalf of the Bengal Coal Com- 
pay Ltd., stating that in addition to the facts 
get outin the order of the Deputy Com- 
missioner other arguments were advanced 
before him to support their contention that 
the proceedings under section 145 of the 
Criminal Procedure Code should be quashed; 
and we are asked in sending the case back 
io direct that the Magistrate before whom 
the proceedings are taken, do consider those 
arguments. We cannot pass any order direct- 
ing the Magistrate to consider any special 
arguments; but wé have no doubt that the 
Magistrate to whom the proceedings are now 
sect will consider and give due 
any arguments which may be advanced on 
behalf of both parties. ; 


Rule made absolute. 





MADRAS HIGH COURT. | 
Sxoonp Crvi AppzaL NO. 701 or 1906. 
September 22, 1909. 

Present :—Mr. Justice Munro and Mr. 
Justice Abdur Rehim. 
PAKKIRIMAHAMAD SAIB—Ptaintizr— 
APPELLANT 
versus 
SUBRAMANIYA NAICKER AND OTHERS— 

DEFENDANTS—RESPCNDENTS. 

Burt for possession of house—Allegation that defen- 
dunt becamé owner of house under a fraudulent decree 
—Spectal prayer to set aside the decree not made— 
General prayer for any other relief—Afaintainability 
of suit—Pleadings. 

Plaintiff sued for possession ofa house which he 
purchased in execution of a decree, obtained by him 
against lst defendant and his father, and from which 
he was dispossessed by order of Oourt onthe application 
of 5th defendant who purchased the same house under 
a mortgage decree. Plaintiff alleged in hir plaint 
that 5th defendant’s decree was fraudulent and, collu- 
sive and an issue. was framed on that point. Beyond 
praying for possession of the house and such other 
suitable relief as the Court may deem fit to grant, the 
plaintiff did not specifically ask for cancellation of the 
5th defendant’s decree. The lower Courts dismissed 
the suit, hotding that it was not maintainable for want 
of this prayer : 

Held, (1) that the suit wos maintainable as an issuo 
was framed onthe question of the fraudulent nature 
or otherwise of 5th defendant’s decree and a finding 
on that issue in the affirmative would justify the get- 
ting aside of the decree; 


effect to’ 


(2) that the relief for cancellation of-the 5th- de- 
fendant’s déoree was embodied in the general prayer - 
‘for any suitable relief’ and it was competent to the 
Court to set the decree aside. , 

Second appeal against the decree of the 
District Court of Chingleput in A: S. No. 
192 of 1905, presented against the decree of 
the District Munsif of Poonamalie-in Original 
Suit No. 344 of 1904. -. : 

Facts.—tThe facts of the case are suffi- 
ciently clear from the following judgment of 
the District Munsif :— 

“The Material facts and dates are as 
follows :—On 16th March, 1893, Kuttiappa, 
father of Ist defendant, executed 8 mortgage 
of the suit house to 5th defendant. On 28rd 
August, 1897, defendant. filed Original Suit 
No. 424 of 1897 against Kuttiappa and pre- 
sent lst defendant and obtained a decree on 
8rd September, 1897, directing sale of the 
property. On 1€th March, 1898, he brought 
the property to sale and purchased it himself. 
On 5th October, 1898, 5th defendant, sold the 
house for Rs. 50 to 2nd defendant, who sold 
it on lst November, 1900, to 4th defendant, 
for Rs. 30.” $ 

“The 3rd defendant, daughter- of the 2nd 


_defendant claims a sale of half the house 


from 2nd defendant under a document, dated 
18th March, 1899, for Rs. 50.” 

“On 8th March, 1897, plaintiff filed S. O. 
No. 276 of 1897 against lst defendant and his 
father and obtained a simple money decree 
on 18th March 1897. He attached the same 
property and brought it to. sale on 2nd 
October, 1902, and purchased it himself and 
got delivery of possession on`23rd, February 
1904. This delivery was cancelled by order 
dated 30th March, 1904, and possession restor- 
ed to him.” i 

“ Plaintiff now files this suit for recovery 
of the property.” ' 

““Plaintiff’s case is that, the decree in 
Original Suit No. 424 of . 1897 was obtained 
fraudulently with intent to defeat his rights. 
There is, however, no prayer for cancellation 
of the decree which directed sale of the pro- 
perty in pursuance of the mortgage.” g 

“Until and unless the decree in question 
is set aside on the ground of fraud, it re- 
mains in full force and effect. Plaintiff, I 
consider, is bound, in the first instance, to 
obtain cancellation of the decree. The de- 
cree was not an ordinary money decree. It 
was a decree directing the sale of the pro- 
perty in pursuance of the mortgage. The 
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sala had been held and the title had passed 
to-Sth defendant. .As long as the decree 
subsisted, the plaintiff had no right to attach 
the property ” i 

-7.“ Ib is argued that the plaintiff was not 
a party to the decree and that it does 
not, therefore, bind him. It does bind him, 
-inasmuch as he comes in under Ist defen- 
dant and Kuttiappa, whose alleged title, not 


subsisting at the time, he attached and pur- 


chased. The decree, as I have said, was a 
decree directly dealing with the property. 
I cannot -grant any relief which will have 
the effect of nullifying it, unless and until 
it is set aside and this can only be done in 
a suit properly framed for the purpose. A 
decree can-only be set aside by another 
decree.” or 

: "I hayo allowed plaintiff the opportunity 
.of withdrawing the suit and filing a suit 
‘properly framsd to admit of the relief sought 
for being granted to him. This he is not 
willing to do.” 

“I find that the saitas framed ia not sas- 
tainable and dismiss ib -with costs.” 

On appeal the District Judge upheld the 
Munsif’s deeres and sustained the objection 
that the suit was not maintainable. 

- The plaintiff preferred a second appeal to 
the High Court. - | KN. 

Mr. G. Krishnaswami Aiyar and Mr. T. 
Arumainatha Pillay, for the Appellant. Le 

Mr. R. V. Seshagiri Row, for the 4th Re- 
spondent. ee 

Judgment.—the second issue fram- 
ed raise’ the question whether the decrea in 
Original Sait No. 424 of 1397 was fraudulent 
and collusive, .and a finding that if was 
-would justify its.setting aside. In the plaint 
there is in addition to the prayers, for pos- 
session and gosts,.a prayer for any other 
suitable relief, and under this ganeral prayer 
ib isopan tothe Court to set the decree 
aside. We,-therafore, raverse the decrass of 
tha Ooarts balow land remand the suit for 
dispo33al acsording toSflaw. Costs will abide 
the eyent.. : 


Appeal allowed. 
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MADRAS HIGH COURT. 
Omm Aresar No. 149 or 1904, . 
October 4, 1909. 
Present :—Mr.’Justica Wallis and 
Mr. Justice’ Miller. ; 
CO. VSNOATACHARIAR ANDYANOTHER— 
APPELLANTS 
versus 


SRINIVASA ATYANGAR AND OTHERS— 


RESPONDENTS. : 

origaze—Usufructuary-mortgaze of an ijara lease 
for a term—Mortgaged lands tn possesston of occupancy- 
tenants—Eviction of tenants for arrears of rent—Pur. 
chase of the holding by m rigagee—Assignment by mort- 
gagee of lunds thus acquired, whether binding on 
wnortgagor—‘Accretions or accessions’ to property— 
Whether mortgages 48 (rustee to mortgagor m respect of 
such accretions—Duties of mortzagee—Transfer of 
Property Act’ (IV of 1882), ss. 68, 108—Trusts Act 
(II of 1882), 8. 90. . 

Plaintiffs, the :jaradars of suit village, mo: 
their ivjra right to lat defendant by way of kshaya 
bhoyyam (usufructuary mortgage) for aterm. During 
the subsistence of the mortgage, the mortgagee 
brought to sale items Nos. 1 to 22 which were in-the 
possession of tenants fortarrears of rent under the 
provisions of the Rent Recovery Aot, ejected the 
tenants thorefrom and obtained possession of the 
properties, Subsequently the lst defendant mort- 
gageo, assigned theseitems as well as item 23—a 
portion of a forest—to his undivided son and caused 
pattahs to be registered in the latter's name. The 
plaintiffs, on redeeming the mortgage, were pub in 
possession of all the lands except the said items. They 
then fled the suit alleging that the landa acquired 
from tenants under process of the Rent Rocovery 
Act were held by the mortgagee in trust for them 
and were liable to be delivered to them atredemption. 
The mortgagee urged that they were not ‘accessions’ 
or ‘accretions’ bat bacame his separate proparty : 

Held, (L) that the mortgagee was- not entitled to 
include the lands acquired from tenants in his p itta 
or to make any disposition of the mortgaged pro- 
perty in his own favour and of such a kind as to 
give rise to a possible conflict between his interesb 
and his daty, (it being found on facts that the 
assignment to the son was benim) ; 

(2) that in respect of these properties the mortgages 
oscupied the position of trustea to the mortgagora 
and was bound to deliver tion to the mortgagors at 
redemption. | 


Appealagainst the decres of the. District 
Court of Salem, dated 29th February, 1904; in 
O. S. No. 21 of 1902. : 

Facts.—tThe allegations in the plaint 
were as follows :—Plaintiffs are the perma- 
nent ijaradare of Puliampatti. village in 
Kadathor Mittah. On 12th October, 1886, 
plaintiffs Nos. 1 to 3 morigazel the 
village with possession to lst defendant, 
for Rs. 5,000 (which bore interest "ab 
10 annas pet cant.) sbipulating that the 
ysufroct should discharge the principal and 
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interest in 14 years and the village be restored 
to plaintiff ab the end of fasli 1309, and 
adding that should the Rs. 5,000 be paid by 
plaintiffs in any one year, one year’s enjoy- 
ment should be foregone. According to this 
arrangement plaintiffs paid to lst defendant 
on 26th May, 1898, the full balance then due 
and recovered possession of the village less 
the 23 items of property now in dispute. 

Of these 23 items Nos. 1 to 22 were in 
the holdings of ryots. Under the provisions 
of the Madras Rent Recovery Act, lst defen- 
dant, as such’ mortgagee, ejected the said 
tenants and obtained possession of the items. 
After holding them for some time Ist defen- 
dant fraudulently and -nominally issued 
pattahs for them in 2nd defendant’s name. 
No. 23 is a portion-of the forest belonging to 
the plaintiffs in the village. In respect of 
this item also lst . defendant newly issued a 
pattah fraudulently and nominally in 2nd 
defendant’s name. 

First defendant as such ETTE was the 
trustee for plaintiffs. Defendants have thus no 
right to the said lands and they are bound to 
restore them to plaintiffs with mesne profits. 

First defendant pleaded tnter alra that items 
Nos. 1 to 22 became his separate property and 
were not mere accessions or accretions to the 
estate, that he was competent to assign them, 
that he was not a trustee in respect of them 
to the plaintiffs, and that those items were 
acquired in lieu of the rents and profits due 
to lst defendant; plaintiffs, therefore, acquired 
absolutely no titleto them, either actual or 
constructive. 

The following,- among other issues, were 
framed :— 

Issue 2 : Whether the items Nos. 1 to 22 of 
the plaint mortgaged property are accretions 
and accessions to the estate mortgaged to lst 
defendant. 

Issue 3: Whether lst defendant is the plain- 
tiffs trustee in respect of the said items. 

Issue 4: Whether the said items form the 
separate property of lst defendant. 

Issue 5: Whether the transfer of the said 
items by~lst defendant to 2nd defendant was 
bona fide and is valid against plaintiffs. 

The District Judge found on the 5th issue 
that the assignment in favour of 2nd defen- 
dant was nominal and was not supported by 
eonsideration. 

_ On the second issue the Judge held that 
land acquired by Ist defendant on the 
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eviction of uaa was really an enlargement 

of the tjaradar’s right, that it was the 

Kudivaram right going to swell the Melvaram 

right, the dual ownership in the lands 

coalescing in lst defendant till the lands were 

re-granted to the plaintiffs. The District 

Jadge held, therefore, that it was not a- 
misnomer to apply the term ‘ accession > to the 

present instance. 

On the 3rd and 4th issues the Judge found 
that lst defendant was the trustee for plain- 
tiffs in respect of these items and that they 
did not become his separate property. His 
reasons for the findings are thus expressed :— 

ce vases First plaintiff was the permanent 
tjaradar of the village. Thus he had all the 
rights of a Mittahdar, subject to a possible 
reversion to the latter. Plaintiffs’ full rights 
were mortgaged with possession to lst defen- 
dant who held and enjoyed the village from 
12th October 1886 till 26th May 1898. 
He was entitled to hold till 30th June 
1900, but le was paid Rs. 1,000 out of 
the debt, equivalent to 2 years’ enjoy- 
ment, and he was given some compensation 
for non-enjoyment between 26thMay1298, and 
30th June 1298. The instrument of mortgage, 
Ex.—À, passed to lst defendant all the rights 
which plaintiffs possessed as landlords under 
the Rent Recovery Act.. The holdings in 
‘the village were as follows :— 
* - '# * o * * * 
Secondly, certain lands were recorded in the 
names of certain tenants, and in these they 
had the Kudivaram or occupancy-right sub- 
ject to payment of rent to the tyaradar. * 
* In the case of 
ae 2 the ner could be ejected under the 
last portion of section 10 of the Rent Recovery 
Act. After such eviction the landlord could 
either re-grant theland to a fresh tenant on 
the old or on new terms, or he might reserve 
the Kudi right with himself, in which case 
he would be the full owner of the land and 
could getit cultivated as he might choose, or 
he might keep the Kudi right in abeyance 
temporarily, waiting for a favourable oppor- 
tunity for re-granting the land”, 
* * * +o «# * # * 


“Riah defendant’s action (in introducing 


” himself as a tenant) is fundamentally opposed 


to the position he occupied and clearly falls 
within the objectionable instances ` quoted 
from Lewin and within the class of cases 
provided for by section 90 of the Trusts Act, 
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There is no use in complaining of any harshe 

ness, asthe law is clear and as old as the 

hills, and the Ist defendant is a private Vakil 
of many years’ standing. Lord Ohancellor 

King expressly refers to such possible hard- 

ship and yet declares that the trusteeis the 

one man in the world who cannot gain such 
an advantage. The decision in Raja Kis- 

hendatt Ram v. Raja Mumtaz Ali Khan (1), 

is also substantially against lst defendant”. 

“Im the result the plaintiff’s claim was 

decreed. 

. The defendants appealed to the High Court. 
Mr. K. N. Atya, for the Appellants. < 
Mr. V. O. Seshachariar, for the Respond-. 

ents. . - 
~ Judgment.—wWe think the decision 
of the lower Court is right. Assuming that 
the lst defendant was entitled under the 
powers conferred upon him as mortgagee by 
Exhibit-A to admit tenants to items Nos. 1 to 
22 when they became vacant, we think he 
had no right to admit himself which he did 
by including these lands in his patia. A 
mortgagee is in the position’ of a trustee and 
cannot grant leases or make other dispositions 
of the mortgaged property in his own favour 
and of such a kind as to give rise to a possible 
conflict between his interest and his duty. 
We also think the District Judge is right in 
coming to the conclusion that the Ist defen- 
dant did not part with his interest in these 
items by transferring them to the patiah of 
his undivided son. We think that where 
-person in the position of a trustee makes a 
grant of the trust property to his undivided 
gon the relation of the parties is sufficient to 
raise the presumption that he is himself 
interested and to bring the case within the 
mischief of the rule. 

These observations also apply to item No. 
23 which was granted by the lst defendant on 
cowle to his son the 2nd defendant. 

The appeal is dismissed with costs. 
` . Appeal dismissed. 
(1) 5 0. 198; 50. L. B.212 ; 6 L A. 145. 
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(s. c. 88. L. R. 149.) 
. SIND JUDICIAL COMMISSIONER'S 
_ COURT. 
Suir No. 128 or 1908. 
August 25, 1909. 
Present :—Mr. Pratt, A. J. C. and 
Mr. Crouch, A. J. C. 
BAWA CHHATAGIR-— PLAINTIFE 
versus 

MATANOMAL AND OTHERS—DEFRNDANTS. » 

arbitration Act (IX of 1899), #8. 4 (8), 19—Arbitra- 
tron—Submisstorn—At bitrater allowing time to expire— 
Submisswn not extingutshed—Undue influcn"e—Mere 
mental dist eas insuficient! o raise presumption of undue 
influence—Misconduct—Arbitra'or proceeding with 
reference in spite of prirate notice of revocation—Speci- 
fic Relief Act (I of 1877), 8. 9—Possession—Juridical 
pussession—Possess'on as servant or manager not 
juridical possession —Estoppel—Plainirf formally ad- 
mutang ownership of defendants— Whether canset up his 
own ownership. 

Per Pratt, A.J. G.—Where an arbitrator has allow- 
ed the time toexpire without extending it under the 
Arbitration Act or making an award, the submission 
is not thereby extinguished There may bea sub- 
mission although no arbitrator has been named. 

Mere mental distress is not sufficient to raise a 
presumption of undue influence. It must be shown 
that the opportunity was usedto gain an unfair ad- 
vantage. 

Gobardhan Das v. Jar Kishan Das, 22 A. 224,followed. 

Where an arbitrator proceeds with a reference 
in spite of a private notice of revocation from a party 
which is not sanctioned by the Court, he cannot be 
said tq be guilty of misconduct, 

Per Orouch, A J. C.—In order to succeed under 
section 9 of the Spemflo Relief Act the plaintiff 
must show that his possession was a juridical 
possession. 

Where a person has, in his own right and not 
merely as representative of another, such control 
over immovable property as to be-able to exolade 
defendant from it, and he has the intention of exer- 
cising guch power of exclusion, he has a right, if 
dispossessed by ‘defendant without his consent, other- 
wise than in due course of law, to seek relief under 
section 9 of the Act. 

Aservant or manager or any person who exercises 
control in a purely representative capacity cannot 
be said to be in juridical possession. The posses- 
sion is in the person on whose behalf the control 
is exercised. 

Meaning of possession explained, 

Pandhatnath v. Mahabu Khan P. J. 1895, 360; 
Amin Veribat v. Shivram Rajaram, P. J. 1896, p. 688; 
Mustupha Saheb v: Santha Pillai, 28 M. 179, at p. 183, 
referred to. ‘ 

Where the plaintiff got and retained possession 
by formally admitting the ownership of the defendants, 
he cannot be heard when he contends that he is 
really the owner. : 


Facts appear from the judgments. An 
application was made by the defendants for 
an order to stay proceedings under the 
Indian Arbitration Act, - 
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The. following order was passed by Mr. B. 
M. Pratt (Judicial Commissioner). 

Order.—On a reference to the diary it 
appears that the case was fixed for issues 
on the 5th June and on that day the applica- 
tion for stay of proceedings was put in. The 
case was not taken up on the 5th but onthe 
9th andon that day the defendants made an 
oral motion for an adjournment to file a 
written statement. This motion even if a 
step in the proceedings was subsequent to 
the application for stay and is, therefore, no 


“bar to it. 


Next itis urged that there is no submis- 
sion in existence as the arbitrator has allow- 


‘ed the time to expire without extending or 


making anaward. But this omission of the 
arbitrator does not extinguish the submis- 
sion. The parties may proceed to nominate 
a fresh arbitrator under section 8. There 
may be a submission although -no arbitrator 
has been named. See section 4 (b). 

The applicants appear to be willing to do all 
things necessary to carryoutthe arbitration. 
Iseeno reason, therefore, to refrain from mak- 
ing an order under section 19. 

Order, therefore, that the proceedings in 
this suit filed by the opponent be stayed: All 
costs on the opponent. 

An application was made by the plaintiff 
for revocation of reference and the following 


` order was made by Mr. E. M. Pratt (Judicial 


Commissioner). 


Order.—tThe applicant was on the 31st 
January evicted from a temple bythe op- 
ponents who allege that he was only in 
possession as their servant. The opponents 
involved the assistance of the Police to evict 
him and filed an information against him for 
an offence under section 447, Indian Penal 
Code. The applicant after eviction sent hig 
‘pleader to the Magistrate’s Court where the 
pleader filed two documents which purported 
to bea complaint under section147, Indian 
Penal Code, and an information under- sec- 
145, Criminal Procedure Code. - 


On the 4th February the applicant with- 
drew the complaint and information, his 
pleader had filed before the Magistrate and 
the opponents also dropped their prosecution 
before the: Poliee. 


On the 4th February the applicant and the 


opponents signed a submission by which 
the dispute as to the possession of the temple 
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“was referred to the arbitration of Mr. Basar-. 


mali 

Four months later on the 9th June the ap- 
plicant made this application seeking to revoke 
the submission. The grounds alleged in the. 
application are:-— 

(1) that the applicant was compelled to 
execute thereference under threats of crimi- 
nal prosecution and coercion. 

(2) that the object of the reference was the 
stifling of a criminal prosecution. 

(3) that the opponents committed fraud in 
not disclosing to them that Basarmal the 
arbitrator was their friend. g 

(4) Misconduct of the arbitrator. 

As to the first ground the applicant has 
admitted that there was no talk ofa refer- 
ence to arbitration before the criminal pro-. 
secution were withdrawn. The case, there-. 
fore, that the arbitration was obtained by 
threats of criminal prosecution and that its 
object was to stifle a criminal prosecution 
falls.to the ground. It may be noted that 
as a matter of fact no prosecution had actu- 
ally been instituted against the opponents for 
the applicant did not appear to affirm his 
complaint and information eats the Magis- 
trate. 

_ As to coercion all that is NA, is that the 
applicant was evicted with the assistance of 
the Police and that he was in fear and in 
mental distress as he was separated from his 
children who were left inthe house on the 
temple premises. There in no evidence, how- 
ever, that the aid of the Police was invoked 
in order to induce the applicantto sign a. 
reference. l 

That the applicant was not in any fear 
appears from the fact-that his pleader was 
present at the time of eviction and that he 
instructed the pleader to prosecute the op- 
ponents. That he was in mental distress at 
the separation from his children ig doubtful 
for he himself admits that he deliberately 
allowed his family to remain inthe honse' 
in order to create evidence in his own favour of 
possession. 

The applicant has no where said that any 
threat was used or illegal act done in order 
to induce him. to sign the reference Mr. 
Wadhumal contends that even if the facts 
do not prove coercion yet they amount to 
undue influence. But mere mental distress 
is not sufficient toraise a presumption of 
undue influence, Itmust be shown that the 
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opponents made use of the opportunity to gain 
an unfair advantage [Gobardhan Das v. Jat 
Kishen Das (1)]. Here it is clear on the 
-evidence of Basarmal that the applicant with- 
.drew the prosecution as to his intervention 
and agreed to the perfectly fair suggestion 
of Mnulchand that the dispute be referred to 
arbitration. The applicant actually took part 
in proceedings before the arbitrator and delay- 
ed four months before making the present ap- 
plication. f 

Asto fraud it is urged that the opponents 
should have told the applicant that Basar- 
mal was their friend. But there 
duty on the opponents to make any such dis- 
closure. : 

As to misconduct of the arbitrator none is 
proved. Itis only said that he proceeded 
with the referenée in spite of a notice of 
revocation from the applicant. This he was 
entitled to dofor the revocation had not been 
sanctioned by the Court. ‘ 

At the close of the case it was urged that 
the arbitrator is functus officte by reason of 
the time for the award having expired. If this 
is so thenthe present application was unne- 
cessary and should have been withdrawn. I 
decline to go into this point which does not 
arise out of the present motion. Application 
dismissed with costs. 

Subsequently the plaintiff made an appli- 
cation that the case should proceed in Court 
as the defendants had taken no steps in 
the matter and the following order was passed 
by Mr. H.N. Crouch (Additional Judicial 
Commissioner). ; 

Order.—On the 29th September of last 
year the Court ordered proceedings in this 
suitto be stayed under section 19 of the 
Arbitration Act. At that time there was no 
arbitrator in being, with authority to adjudi- 
cate. Onthe 16th October Mr. MclInnerny, 
on behalf of the defendants, wrote to Bawa 
Chatagir suggesting that Mr. Basarmal should 
be appointed arbitrator and warning him 
that if he did not come to some arrangement 
within 3 days the Headman of the Wava 
Community would appoint Seth Chellaram 
as sole arbitrator. Noreply was received 
to this. On the 19th November Mr. Hirda- 
ram wrote a second letter to the Bawa, calf 
ing upon him to nominate an arbitrator 
within 7 days, failing which his clients would 
proceed according to law. Mr. Hirdaram ap- 

(1) 22 A, 224, 
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parently intended to take action under seo- 
tion 8 (2) ofthe Act, but up to the date of 
the present application being filed, neither 
he nor his clients have taken any steps to get 
an arbitrator appointed.’ The Act contemp- 
lates a business-like -procedure on the part 
of those desiring to refer, and the whole 
object of the Legislature will be frustrated if 
it is to be utilised asa means of prolonging 
litigation indefinitely. Mr. Hirdaram pleads 
that the Bawa should have replied to the letters 
has 
known for nearly a year that the Bawa has 
no intention of referring the disputes to arbi- 
tration if he can avoid it. An application 
should have been made to the Court, early in 
October last, for the appointment of an 
arbitrator. 

I construe the order staying proceedings for 
such reasonable time as would enable the de- 
fendants ‘to get an arbitration carried 
through. A formal order staying proceedings 
is always expressed to be “Until’ further 
order”. Defendants have already had an ex- 
cessive time and I consider that they have 
shown themselves to be nòt ready and willing 
to do all things necessary for the conduct of 
the arbitration. 

Having regard to the obstinate attitude 
adopted by the Bawa towards arbitration, I 
believe that the difficulty of obtaining a satis- 
factory arbitrator, and of bringiug the arbitra- 
tion proceedings to asatisfactory and speedy 
conclusion would be almost impossible. It 
is, in my opinion, desirable that the dispute 
between the parties should be settled in 
Court. . ; 

I, therefore, order thatthe suit shall pro- 
ceed, as each party is equally to blame for 
the failure of the reference. I make no order 
as to costs. i 

The case eventually came on before Mr. H. 
N. Oronch, Additional Judicial Commissioner, 
who passed the following judgment. 

Mr. Lalchand Hasomal, for the Plaintiff, 

Mr. Hirdaram Mewaram, for the Defen- 
dants. 

Judgment.—tThis isa suit for pos- 
session under section 9 of the Specific Relief 
Act. Plaintiff alleges in his plaint that he 
was till recently in possession of the pre- 
mises known as the temple of Sitala; that two 
months before suit he was dispossessed of 
the premises, otherwise than, in due course 
of law; prays that defendants be dispossess- 
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ed and thathe be pol in possession of the 
property. - 

~ Defendants in their written statement 
‘contend that, by an agreement, dated 10th 
October, 1901, plaintiff was appointed aservant 
to manage the temple by the Wawa communi- 
ty, to whom exclusively it belongs. 

The following issues were settled :— 

(1) Isa reference to arbitration of the 
-questions in dispute in this suit 
pending? If so, is the suit barred P 
Was the plaintiff recently in pos- 
session of the premises described in 
paragraphs 1 and 2 of the plaint 
2 in his own right, and not as ser- 
vant of the Wawa community ? 
Of what premises: was plaintiff in 
` possession at date of suit? 
Is the suit maintainable under sec- 
Si tion 9, Specific Relief -Act? 
(5) Is the suit sufficiently stamped? 
(6) Is plaintiff entitled-to any relief 
against defendants Nos. 6 and 7 ? 

Issue 1 has been disposed of by previous 
orders. 

I find on issues 2 and 4in the negative. 
No finding will be necessary on issue 3. Issue 
5 has not been pressed or argued. Defendant 
Nos. 6 and 8 have been struck off at plain- 

8 request. Defendant No. 7 is admittedly no 
longer i in possession of,or concerned with, the 
property in dispute: 1 find that plaintiff is 
entitled to no relief as against him. 

Plaintiff alleged that he was “in possession” 
of the premises, and he “claims” possession 
without any qualification. That is to say, the 
Conrt is asked to turn thedefendants ont, and 
put plaintiff in pussession, with a right to ex- 
clude defendants until they have vindicated 
their right by suit at law. 

The premises of which possession is asked 
consist of (1) a temple, (2),a garden ora 
piece of open ground attached to the temple, 
and (3) quarters in which the officiating Bawa 
ordinarily resides. Inthe garden are some 
huts let out on rent. 

Plaintiff is stillin possession of the residen- 
tial quarters; he purports to seek possession 
of the temple andopen ground attached there- 
to. Plaintiff admits that all Hindus, including 
the defendants, can go into the temple, when 
they like, to worship the idol tbere, and can 
walk into the garden, the entrance to which 
is from the temple. Headmits, also, that 
Be has no right to shut up the 6 temple and use 


(2) 


ws ys s =.. w 


’ 


INDIAN OASES. 


_ [1908 


it for wrong purpose, and that defendant use 


the temple for their caste meetings. f 


The position which plaintiff enjoyed prior 
to his being turned out is described in his 
evidence. He was officiating priest, custodian, 
and menial. Itwas his duty to officiate at 
religious services, to lock upthe building 
when not required for use, to sweep the floor, 
look after repairs, &c. His remuneration con- 
sisted of offerings from the worshippers 
and rent received for the huts. He now 
alleges himself to be the owner of all thé 
property. 

In order to ascertain whether or not glaine 
tiff was dispossessed ofthe premises. shortly 
before suit within the meaning of section 9 
of the Specific Relief Act, and is now entitled 
to relief, it is necessary to consider what is 
meant by being entitled to the “possession” 
of specific immovable property in section 8, 
and by “dispossessed” in section 9 of the Act. 
“Possession” must imply, first, some actual 
power over the object possessed, and, second- 
ly, some amount of will to avail himself 
of that power. These essential elements 
of possession were doscribed in Roman ‘law 
by the terms “ corpus” and “ animus”. re- 
spectively» 

The corporeal element is the Physical con- 
trol. To be the possessor of an object, a 
man must have it so far under his con- 

trol as to be able to exclude others from 
it. (Holland Jurisprudence, 3rd edition, 
page 158). 


The mental element varies greatly in degree. 
It is in the lowest degree when the person 
having control of the object asserts'no right 
over it on his own behalf, but merely intends 
to protect it. Such is the “animus” of a 
servant, or manager, or any defendant who 
exercises control in a purely representative 
capacity. ‘It is conceded, under all systems of 
law, that control accompanied by such degree 
of intention does not amount to juridical pos- 
session. See Holland; page 161, and Amin 
Veribai v. Shivram Rajaram (2), Pandhainath 
v. Mahabu Khan (3). The possession is inthe 
person on whose behalf the control is being 
exercised. 

- The highest degrae of intention is manifest- 
éd when the possessor denies the existence of 
any right over the objectin any other person 


- (2) P. J. (1898) p. 688. 
. (8) P. J. (1895) p. 360,. , 
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but himself. Such is the “animus” of the actual 
owner. 

Between these two extremes, we have the 
cases of a lessee, usufractuary, and trustee, 
&e., where the titleof another is not denied, 
bab where there is the power of control and an 
intention to exclude not only all strangers, but 
even the owner himself. 

Now, “possession” in law is a substantive 
right or interest, which exists and has legal 
incidents and advantages apart from the true 
owner's titte (Pollock and Wright cited in 
Mustapha Saheb v. Santha Pillai (4)), and 
where a person has, in his own right, and 
- not merely as representative of another, such 
control over immovable property as to be 
able to exclude defendants from it, and he 
has the intention of exercising such power of 
exclusion, he has aright, if dispossessed by 
defendant without his consent, otherwise 
than in due course of law to seek relief under 
section 9 of the Specific Relief Act. 

We haye, then, to consider in this case (1) 


whether plaintiff had, at the date of his” 


alleged dispossession, ‘such: control over the 
temple premises as to beable to exclude the 
defendants therefrom,and (2) whether he was 
exercising such controlin his own right-or 
merely as a representative. 

Exhibit—D, ‘is an agreement, bearing. date 
the 12th October, 1901, signed by the plain- 
tiff, and explains folly the nature and ex- 
tent of thecontrol which plaintiff exercised over 
the premises. . 

There is, in the first place, an absolute ad- 
mission that plaintiff is not the owner. “The 
above property is the hereditary property of 
the Hindu Wawa Community.” 

There is, in the next place, an admission of 
the right of the members of the community 
to enter the temple, apparently at any time, 
for the purpose of prayer, dc. Paragraph 8 
runs :— I shall supply the Wawa community 
of Karachi with oil, tobacco, water and fuel 
when they will come to pray and worship. I 
shall never make ‘takrar’ with them, nor shall 
I hinder them;” and paragraph 7 runs: SI 
shall always behave well, as itbehoves temple- 
keepers. I shall not prevent any man who 
will come from time to time to pray, worship 
and adore in the temple.” 

_ Itis clear from these passages thatplaintif’s 
control over the temple was not such that he 
could exclude defendants. f 


| (4)128 M. 179 atfp.1183, 
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Agni; paragraph 2 rly states that, 
plaintiff is “deputed tolook after ‘and, to, 
manage” the temple, and his duties are CATO- 
fally defined in subsequent paragraphs. He: 
is to sprinkle water on persons who come, 
to perform ceremonies with regard to small- 
pox; he is.to keep the light burning in. the. 
temple., 

Thereis not a passage in the ainak 
which could be construed as transferring any 
interest in any immovable property, or` as 
giving juridical possession, if any. The agres- 
ment is a contract of service. Plaintiff is to 
look after the temple and perform’ certain 
duties, inconsideration of which heis given 
the right to collect certain dues. 


Some stress might be laid on the fact that 
he is under a duty to execute repairs, and to 
collect rents, and that his duties implied a 
continual presence in the temple; but such 
duties, and their corresponding rights, do 
not necessarily constitute juridical possession; 
the essential element of which is the power 
and intention to exclude others. The agree- 
ment makes it asclear as words can that 
plaintiff was merely to look after the temple 
and ground of whichthe Wawas were emphati- 
cally declared the owners:~ His possession was 
clearly representative. 


Plaintiff now alleges that this agreement 
was signed by him when in a state of intoxi- 
cation, and that it has not been acted on. But 
it has never been set aside, and evenif it were 
executed under the influence of’ drink, it 
would be revocable only (Pollock on - Con- 
tracts, pages 94-95), and a suit to setit aside 
has long been time-barred. In Exhibit—15, 
on a reference to arbitration executed on the 
9th February, 1908, the agreement is affirmed 
and it is distinctly admitted in a recital that 
he was a servant only. This reference ho 
attempted to get set aside in Sait No. 19 of 
1908 onthe ground that it had been executed 
under duress, but he failed to establish the 
allegation. (See Exhibit—16). 

- Mr. Lalchand has contended thatthe Court 
should not look at the agreement, but should 
merely’ have regard to the admitted fact that 
plaintiff was in possession, and he has offered 
to prove that plaintiff’s intention throughout 
was to act as owner. But, where an admit- 
‘tedly genuine document is offered ‘which ex- 
plains the previous possossion, and describes 
its exact nature and is really the basis of the 
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previous possession, surely the Court cannot 
but consult ib. 

Further, plaintiff's own admissions show 
that the docament accurately describes the 
rights and duties attaching to’ his former 
possession. The only difference is that he 
alleges that his mental condition was that 
of 4n owner andnotofa servant. But he 
cannot be heard when he contends that, 
although he got and retained possession by 
formally admitting the ownership of defen- 
dants, he is really the owner. (Section 116, 
Evidence Act). 

It is quite possible that plaintiff has a 
grievance; he may have been wrongfully 
turned out; he may be entitled to an in- 
junction prohibiting defendants from pre- 
venting him from entering, and remaining 
in, the temple and collecting dues; but it is, 
in my opinion, clear that his remedy is not 
a suit for possession under the very special 
provisions of the Specific Relief Act. 
Plaintiff is asking for more than he is en- 
titled to. 

The snit i3 dismissed with costs. 

Suit dismissed, 


——— 


(s. c. 100. L. J. 407; 14 C. W. N. 147.) 
_ CALCUTTA HIGH COURT. 
Crvm Rows No..2102 or 1909. 
: July 14, 1909. i 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
GOBIND MOHUN DOSS AND OTHERS—- 
DEFENDANT8— PETITIONERS 
DETSUS 


KUNJA BEHARY DOSS—Puamtire— 
Opposite Parry. 

Civil Procedure Code (Act V of 1908), 0. XZ, R. 14— 
Documents, production of—Fruming of issues—Com- 
mission—Discoverv, object of —Delegation of power to, 
Comuissioner —Inspeotim, right to—Right to have 
copies—Taking notes of documents—Power `of High 
Court—Interlocutory order made without jurisdiction— 
Charter Act (24 and 25 Vict. O. 104), s. 15. 

An order under Order XI, Rule 14, may be made 
before the issues are framed. 

The order for the production of documents isto be 
limited to such documents alone as relate to matters 
in question in the suit, and the Court must before it 
makes the order determine for the purpose thereof- 
what are the matters in question in the suit. But this 


may very well be made even before the issues have, 


been framed. 4 

A party cannot obtain a commission for the inspec- 
tion or produotion of books or papers in order that he 
may ransack them for evidence to make out his case ; 
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he is entitled to production or inspection only when 
the same is material and necessary to establish his 
cause of action. 

A party cannot ask for discovery with a view to 
ascertain the evidence on which his opponent’s action 
or defence rests; but where the documents are 
material to the case of the applicant, it is no objec- 
tion to their production or inspection that they relate 
to the case of his adversary. 

When the Court is satisfied that an order for pro- 
duction of doouments should be made, the time and 
place of inspection should be specified, and it should 
also give directions as to the manner of inspection. 

A Oourt ought not to delegate to a Commissioner the 
exercise of the power which the Court possesses under 
Rule 14 to require the production of any document. 
If a party be advised that the production of any 
particular document in Oourt is necessary, he must 
make an appropriate application to the Court. 

The right to inspection ordinarily includes thé 
right to have copies of the document. 

Ormerod v. St. George’s Ironworks, (1905) 1 Oh. 608; 
74 L.J Oh. 373; 53 W. R. 602; 92 L. T. 541, and Bevan 
v. Webb, (1901) 2 Oh. 59 at p. 74; 70 L. J. Oh. 536; 49 
W.R 548; 84 L. T. 609; 17 T.L. RB. 440, followed. 

The inspecting documents may take notes of 
their contents. 5 

If the High Court is satisfied that an interlocutory 
order has been made without jurisdiction or under 
such circumstances as are likely to‘ cause irreparable 
injury to one of the litigants, the High Court. has 
ample power to set matters right under section 15 of 
the Charter Act. 

Rule against the order of the Sub-J udge of 


Docca, dated May 25, 1909. 


_ Dr. Rash .Behary Ghose, Babu Baikuntha 

ath Das, Tarakishore Ohowdhury and Bipin 
Ohunder Mullick, for the-Petitioners. 

Mr. B. Ohackerbutty and Babu Sarat Ohan- 
dar Bysack, for the Opposite Party. 

Judgment.—wWo are invited in this 
Rule to set aside an order made by the 
Subordinate Judge of Dacca on the 25th 
May last under Order 11 Rule 14 of the 
Code of Civil Procedure of 1908. 


The petitioners before this Court are defen- 
dants in an action commenced by the Opposite 
Party in the Oourt of the Subordinate Judge 
for dissolution of partnership for accounts 
and for incidental reliefs. The suit was in- 
stituted on the 12th March and the 6th May 
was fixed for ihe settlement of issues. On 
‘that day the defendants -entered appearance; 
upon their applicution time was granted to 
some for two months and to others for one 
month to enable them to put in their defence, 
and the 8th July was fixed for the settlement 
of issues. On that day the defendants appli- 
ed to the Court to call upon the plaintiffs to 
produce the documents in their possession. 
The plaintiffs did not oppose. this: application 
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and prayed that the defendants might be 
called upon to produce the papers in their 
possession. The Subordinate Judge recorded 
an order to the effect that it was apparent 
that both the parties viewed each other with 
suspicion, andas the partnership which was 
sought to be dissolved had apparently been 
in existence for nearly a century, it would be 
safe-to have all the.papers of the business 
before the Courtand marked for identification. 
On the 10th, May the plaintiffs made a formal 
application for an order upon the defendants 
to produce the account papers of the business 
-and three days.later.they. themselves produced 
in, Court the documents in,,their own posses- 
sion. On the 17th May the defendants filed 
their petition of objection in which they 
contended that the Court had no authority to 
call for the papers of a business which was 
held at a place beyond the local jurisdiction 


_ of. the Court, that many of the papers. 


mentioned in the list filed. by the plaintiffs 
had no existence, that the production of the 
papers would dislocate the work of the busi- 
ness, and cause irreparable injury and, 
that in substance the application of the 
plaintiffs was not bona fide, and should 
not be entertained. On the 22nd May the 
plaintiffs filed their answer.to this petition of 


objection and stated therein that on.the 6th. 


May the pleader for tbe defendants had 
. stated in Court that there was no dispute 
that the defendants were partners, that 
the only matter 
them was asto the extent of the share of each 
of the contending parties and that consequent- 
ly time was needed to file their written state- 
ments. It was further alleged that the story 
now set up by the defendants that the 
plaintiffs had no interest in the alleged, 
partnership business was an after-thought 
and ought not to be seriously entertained. 
The Subordinate Judge went very, carefully 
into the matter and onthe 25th May made 
the order which is now challenged before this 
Court. The material portion of this order is 
in the following terms: 

“I (1) That the-defendants shall produce 
all the collectien papers of their ~taluks, 
zemindaries, and other landed property: in 
their possession, of every fifth year or back- 
wards from 131]. .(2) that the defendants 
shall produce the jumakharach and’ khattan 
papers of the business, of every fifth year and 

backwards beginning from 1314, 
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II. I appoint Babu Satis Chandra Chatter- 
jee as Oommissioner in this cage. “The defen-. 
dantsare directed to produce whatever papers, 
title-deeds, decrees, -account-books &ce., they, 
have in their possession or in the possession 
of the pleaders, mukhtears or other persons 
except (1) and (2), and the Commissioner is 
directed to (a) make a detailed inventory 
giving a copy of the title-page of those 
papers; (b) sign and mark under date each 


“page noting the interlineations at the bottom 


of each page; in case of, a blank page to 
tomark jt as blank; (c) page mark each ‘hata 
and account-book; (d) impound any particular, 
document which he may think important and 
bring the same before the Court after sign- 
ing do.” 

The order further. gives direka as to 
the manner in which the. Commissioner is to 
act so that minimum of inconvenience may be 
caused to the parties. 

On behalf of the defendants the propriety, 
of this order has been assailed substantially 
on two grounds, namely, first, that it was. not 
competent to the Court to make an order of 
this description before the issues had been 
settled, inasmuch as till that stage had been 
reached, no one could predicate what were the 
matters in question in the suit, and, secondiy, 
that the order is unreasonable, Specially i in 80 
far as it delegates to the Commissioner the 
power to decide, what documents should be 
impounded and brought before the Court. 

In support of the first contention it has 
been pointed out that., ‘Order 11, Rule 14 
authorises the Court to order the production 
of such documents only as ,relate to the 
matter in question in the suit and that it is 
impossible to say what the matter in question 
in the suit is till a written statement has been 
filed by the defendant and issues framed. Re- . 
ference has also been made to the form No. 6 
in Appendix C to the Code of Civil Procedure 
to show that when the documents are pro- 
daced the par ty, at, whose instance the, order. 
has been made is at liberty to inspect and 
peruse them and to make notes of their. 
contents, It has been suggested that as. in 
this case the Subordinate Judge has directed 
that neither the plaintiffs nor anyone on their, 
hehalf will be entitled to take-.any copy of 
entries or documents and as they are not, to- 
be allowed ta have access to or examine the 
papers produced, it is conclusively established 
that the order for the production of the docu- 


366 
GOBIND MOHUN DOSS V. KUNJA BEHARY DOSS. 


ments i is erroneous. It has been argued on 
the other hand on behalf of the plaintiffs that 
the order for production has been rightly 
made and that so much of it as prevents the 
plaintiffs , from access to or examination of the 
Papers produced, i is erroneous and inconsistent 
with the- provisions of the Code. After a 
careful examination of the arguments ad- 
dressed to us on both sides we must hold 
that the contention of the petitioners that an 
order under Order 11, Rule 14 cannot be 
made till the issues have been ‘framed is 
not well-founded. Rule 14 provides express- 
ly that it shall be lawful for the Court at 


` any-time during the pendency of any suit to- 


order i the production of documents. - If the 
Legislature had intended that an order of this 
description should be made only after the 
issues have been framed, the Rule might 
have been appropriately worded. No doubt 
the order for the production of documents is 
to be limited~to such documents alone as 
relate to matters in question in the suit, 
and the, Court must, consequently, before it 
makes the order, determine for the purpose 
thereof what are the matters in question in 
the suit.- But this may very well be made 
even before the issues have been framed, for 
as has happened in the circumstances of the 
present ease, thô- statements by the parties, 
themselves may, enable the Court to ascertain 
the points in ‘controversy before the written 
statement has been filed. The petition of the 
plaintiffs filed on the 22nd May shows clearly 
that on the 6th May the pleader for the de- 
fendants had stated that one at least of the 
matters in controversy between the parties 
was as io the extent of the interest of the 
plaintiffs in the partnership business; for the 
determination of this question, the papers of 
the partnership business would obviously be 
of great importance. Our attention was in- 
vited to the practice which prevails in the 
English Courts in the matter of the produc- 


tion of documents, and as Order 11, Rule 14 of 


our Code is practically identical with Order 31, 
Rule 14 of -the Rules of the Supreme Court 
in England, reference may usefully be made 
to the English decisions on the subject. It 
appears that in the Chancery Division, it is 
the usual practice to allow a plaintiff discovery 
before evidence; see, for instance, the case of 
Union Bank of London v. Manby (1), in which 
ly: (1879). 13 Oh. Div, 289. . - 2 
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r 


it was observed by, Lord Justico James that 
althongh a plaintiff has not in all cases an 
absolute right to obtain production’ of docu- 
ments ak soon as his statement of claim. has 
baen delivered, yet where there is no doubt 
what the matters in question are, an order 
for production may ba made before the de- 


‘fence has been delivered. To the same effect 


are the cases of Henbord v. Monk (2) and 
Augustinus v. Nernicks (3). We are not 
unmindful that in the King’s Bench Division, 
discovery is not generally granted until after 
defence. But as was pointed out by Sir George 
Jessel in Bustros v. White (4), where there is 
any conflict or variance between the rules of 
the common law and equity with reference 
mutter, the rules of equity 
ought to prevail. We are not prepared, there- 
fore, to uphold the contention of the petitioners 
and lay down as an inflexible rule of practice 
that no order for production of documents can 
be made under Rule 14 till the issues have 
been framed; todo so would, in our opinion, 
be an unwarrantable restriction of the plain 
language used by the Legislature in that 
Rule. 

It was further dtigoantad by the learned | 
Vakil for the petitioners that the very fact that 
the Subordinate Judge has directed that thé 
plaintiffs were not at liberty to examine the 
documents produced, conclusively showed, 
that the documents were of a character th 
production of which ought not to have been - 
ordered. In our opinion, there is no founda, 
tion for this argument. If the Subordinate 
Judge really intended to hold that the plain- 
tiffs would not be entitled to examine the 
documents, the restriction ‘was clearly’ erroi 


‘neous and made.the order for production prac- 


tically infructuous. 

Tho principles applicable to cases of this 
description are perfectly well-settled. A party 
cannot obtain a commission for the inspection 
or production of books or papers in order 
that he may ransack’ them for evidence to 
make out his case; he is entitled to produç- 
tion or inspection only when the same is 
material and necessary to establish his cause 
of action. No doubt a party cannot ask for 
discovery with a view to ascertain the evi- 
dence on which his opponent's action or de» 


fence rests; bat where ` the. , documents are 
a (1878) 9 Oh. Div. 616. i 
3) (1880) 16 Oh. Div. 13. : ; 
(4) (1876) 1Q. B. D. 428, | 7 sie 
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material to the case of the applicant, it is no 
objection to their production or inspection 
that, they relate to the case of his adversary. 
When the Court is satisfied that an order for 
production of document should be made, the 
time and place of inspection should be speci- 
fied, and it should also give directions as to 
the manner of inspection. In the case before 
us we are not prepared to support the direc- 
tion of the Subordinate Judge that neither 
the plaintiffs nor any one on their hehalf 
shall have access to or examine the papers 
produced before the Commissioner. The 
first ground on which the order of the Sub- 
ordinate Judge is challenged consequently 
fails. i 


In support of the second ground, it has“ 


been urged that the determination of the 
question as to which of the papers were to be 
brought before the Court, ought not to have 
been delegated to the Commissioner. It has 
also been suggested somewhat faintly that 
the direction given as to the time, place and 
manner of inspection were open to criticism. 
We are satisfied, however, that there is really 
nothing objectionable in these directions. But 
it is desirable to make tt clear that after the 
inspection has been carried out, the docu- 
ments are to remain in the custody of the 
defendants subject to the qualification which 
we “Shall presently state. We are of opinion 
that the Subordinate Judge ought not to have 
delegated to the Commissioner the exercise 
of the power which the Court possesses under 
Rule 14 to require the production of any 
document. When a particular document has 
been produced before the Commissioner and 
marked by him in the manner directed by 
the Subordinate Judge, it will be open to the 
plaintiffs to inspect it, and if they are advised 
that the production of any particular 
document in Court is necessary in the interest 
of justice, they must make an appropriate 
application to the Court, and the question 
will then be dealt with by the Subordinate 
Judge in the presence of both parties under 
Order 11, Rule 14. : 
We consequently direct that the order 
made by the Subordinate Judge be varied to 
this extent, namely, that the direction to the 
Commissiuner. to impound any particular 
document which he may think important 
and to bring the same before the Court, is 
cancelled. We further direct that the instruc- 
tion to the Commissioner that the plaintiffs 
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are not to be aliowed access tothe documeħts 
produced or to examine them, is also cancelled. 
In lieu thereof we direct that the plaintifs | 
be allowed an opportunity to examine the 
documents produced and that liberty be reserv- 
ed to them to apply to the Subordinate, Judge 
for production in Court of any particular 
document that may be found necessary for 
the purpose ofthetrial. We may add that the 
right to inspection ordinarily includes the 
right to have copies of the document Ormerod 
Grierson & Uo. v. St. Georges Iron Works (5) 
and Bevan v. Webb (6); but according to the 
practice which obtains in England the parties 
cannot make copies for themselves ‘though 
they are entitled to be supplied with copies 
on payment of necessary fees to the Court. 
In the present case it would be sufficient to 
diract that the plaintiffs will be at. liberty 
not merely to inspect the documents.’ but also 
to. make ‘notes of their contents. If they ` 
find it necessary to obtain copy of a docu- 
ment they must apply to the Court for direc- 
tions. i i 
We desire to add thatit was not i 

contended before us that this Gaa Ta A 
jurisdiction to revise the order of the Sub- 
ordinate Judge. In-our opinion thers is no 
possible ground for controversy that if the 
Court is satisfied that an interlocutory order 
of the description now befors, us has been 
mada without jurisdiction or under such cir- 
cumstances as are likely to cause irreparable 
injury to one of the litigants, this Court 
has ample power to set matters right under 
section 15 of Stat. 24 and 25° Vict.’ Chapter 
104. It is needless, therefore, to consider 


-whether the case of Dhapi v. Ram Pershad (7) 


was correctly decided or to investigate the 
precise ' extent of the revisional powers of 
this Court under section 115 of the Civil Pro- 
cedure Code. i f ' 

The result, therefore, is that the ord i 
the Subordinate Judge will be affirmed Ra 
ject to the variations indicated. As the peti- 
tioners have substantaily ` failed, they must 
pay the opposite party the costs of thig 
Rule. We assess the hearing fee at 3 gold 
mohurs: 4 - - 

| Order varied. ç 

(5) (1905) 1 Oh. 503 ;74 L. J. Oh. 873. 53 7, 
49) (2908) 1, 1. J. Oh. 873; 53 W. R. 503; 


(6) (1901) 2 Oh. 69 at p. 74, 70 L. J. ' m 
W.R 648; 841. T. 609, 17 T D B, 40. 7 SSA 
(7) 14C. 768, 
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DAKHINESWAR MISRA t. HABIS CHUNDRA CHATTERJI. 


(s. 0. 10 C. L. J. 450.) 
CALCUTTA HIGH COURT. 
Orvit RULE No. 1864 or 1909. . 

August 5, 1909. 
‘Present :—Mr. Justice Mookerjee and 
s “Mr. Justice Vincent. 
DAKHINESWAR MISRA axp OTHERS — 
< ACoUsED—PRTITIONERS 
- tersus : 
HARIS CHUNDRA CHATTERJI— 
Opposite Party. 

Criminal Procedure Oode (Act V of 1898), 3. 476—- 
Execution proreedmg Tadiaial proceeding—Proséecu- 
tion, sanction for, 

A Court directed the attachment of certain mov- 
‘able properties in exeoution of a decree. When the 
Court Officers went to effect the attachment, they 
were „resisted by the judgment-debtors. The Oourt 
thereupon held an enquiry and made an order under 
‘section 476 of the Criminal Procedure Oode for pro- 
~ secution of the petitioners under section 183 of the, 
Penal Code: . 

Held, that the Court was quite competent to make 
the order, inasmuch as the facts on whichit directed 
the prosecution came to its knowledge while it was 
engaged in a judicial proceeding, namely, in a pro- 
ceeding in an execution case which had not been 

: finally disposed of. 

Bhila Nath Dey v. Emperor, 10 0. W. N. 65; 8 Cr. 

L: J. 1142, followed. 
_ Hara Charan Mookerj 
L.-J- 161; 9 C. W. N. 364; 2 Or. L.J. 110 and Kanto 
Ram. v. Gobardhan, 85 0. 188; 7 Or. L. J. 159, doubt- 
ed and distinguished. 

Rule against’ the order of, the Munsif. of 
Asansole, dated | April 7, 1909. . 

Babu Atul Kriéhna Roy, for Babu Manmatha 
Nath Mukeryjee, for the Petitioners, 

Babus Nalini Ranjan Chatterjee and Sajani 
Kanta Sinha, for.the Opposite Party. i 

Judgment.—We are invited in this 
Rule to set aside an order of the Oourts below 
made under section ‘476 ofthe Criminal Proce- 
dure Code. In suppert of the Rule it has been 
urged that the offencefor which the prosecution 
of the petitioners was ordered was not brought 
tothe noticeofthe Courtin the course of ajudi-. 
cial proceeding;and in support ofthis view re- 
liance has been placed upon the cases of Hara 
Oharan, Mookerjes.v.. The. King Emperor (1) 
and Kanto Ram Das v. Gobardhun Das (2). 
16 appears that the Court below directed the 
attachment of certain movable properties of 
the judgment-debtor in execution of a decree 
for money obtained on the 7th December. 
1908. When the officers of the Court went 
to effect the attachment, they were resisted 
- (4) 82 0. 867; 1 0. L. J. 161; 9 0. W. N. 364; 2 Or. 
LJ. 110. 

(2) 83 0. 133; 7 Cr. L. J..159. ; 


‘Procedure Code has no application. 


es v. Empsror, 32 O. 367; 1 C. 


by the present petitioners. The peon es 
ed to the Court that he could not find the 
judgment-debtor and when he. attempted to 
seize the movables, resistance was offered by 
the present petitioners. The Court thereupon 
held an enquiry and made an order under 
section 476 of the Criminal Procedure Code 
for prosecution of the petitioners for an 
offence under section 183 of the Indian 
Penal Code. On behalf of the petitioners 
it has been argued that an execution ‘pro- 
ceeding is not a judicial proceeding, and 
that consequently section 476 of.the Criminal 
In our 
opinion this contention has no foundation. 
The cases upon which reliance has been. 
placed are clearly ‘distinguishable. In Hara. 
Oharan Mookerjes v. The King-Hmperor (1), 
resistance was offered at the stage of delivery 
of possession to a purchaser, and it was held 
by the majority of the Court that delivery of 
possession was not a judicial proceeding.- ‘In 
Kanto Ram v. Gobardhan Das (2), the ques- 
tion arose as to whether fraud committed in 
taking out execution of a satisfied decree was 
fraud committed in the course of a judicial 
proceeding. The question was not argued, 


-but the learned Goyernment pleader who 


appeared on behalf of the-Crown admitted 
that the decision of this Court in Hara Oharan 
Mookerjee v. The King-E'mperor (1) supported 
the view that the offence was not. committed 
in the course of a judicial proceeding. It is’ 
not necessary for us to express any opinion 
upon the correctness of the decisionin Kanto 
Ram v. Gobardhan Das (2), first, because the. 
facts of that’ case are distinguishable from 
those of the case now before us, and secondly, 
because the case was decided upon an admis- - 
sion made by the Government Pleader. We 
may add that ifa question arose as to the cor- 
rectness of the decisions in Hara Oharan Moo- 
kerjeev. The King-Emperor (1) and Kanto Ram’ 
v. Gobardhan Dus (2), we would be prepared 
to referthe matter for decision to a Full 
Bench. . The case now before us, however, is 
completely covered by the decision in Bhola 
Nath Dey v. The Emperor (3). In that -case 
the decree-holder proceeded to execute a 
warrant of attachment of movable pro- 
perties of the judgment-debtor. He was 
prevented by the judgment-debtor and 
several other persons who beat the decree- . 


holder and threatened the peon..,The. Peon 
(8) 10 O. W. N. 65; 8 Cr. L. J. 148. 
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reported the matter to the Court and the 


.decree-holder also made a complaint. The 
Court held an enquiry and under section 476 


of the Criminal. Procedure Code, ordered the . 


Prosecution of the offenders under section 183 
of the Indian Penal Code. : On this’ state of 
. the facts, it was held by this Court that. the . 
Munsif was quite competentto make the order 
under section 476, inasmuch as the facts on 
- which He ‘directed the prosecution came.to 
his knowledge while he was engaged in a judi- 
cial proceeding, namely in a proceeding in an 
execution case which had not been finally dis- 
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posed of. It is not suggested on behalf of the” 


petitioners that the present case isin any way 
distinguishable from the case mentioned. 


The result, therefore, is that this Rule must 


be discharged. We make no order . as to 
costs. 

. We may add that a question viie arise 
whether it was cpmpetent to this Bench to 
consider this Rule. In-the case of Kali ` 
Prosad Ohctterjee v. Bhuban Mohini Dasi (4), 
it was. held that cases of this description 
should be heard by the Civil Bench, whereas 
in the case of Hem Chandra Roy v. Atal 
Behary Roy (5), a doubt was raised as to 
whether the case ought not to-be. heard by 
“ the Criminal Bench. In: ‘the present case, 


however, the Chief Justice has directed that’ 


the case should be heard. by, this Bench as 
at present constituted. -It.is not - “necessary, 
therefore, to. consider any question, of _juris- 
diction. 
ea Rule discharged. 
(4) 8 0. W.N. 78. ns 
_ (5) 35 ©. 909. 





© (6.6.18 0. W. N. 166; 35C. 108548 C. L.J. "286; 
5 M. L. T. 91.) 
CALCUTTA HIGH COURT. -> 
Ssconn Civit APPEAL No. 693 or 1907.. 
July 24, 1908. 
Present :—Mr. Justice“ Stephen and Mr.: 
- „Justice Holmwood. . 5 
NAGENDRA. BALA. DEBYA— 
DavanDaxt No. 1—APPELLANT 
_ versus 
-TARAPADA ACHARJEE—PLAINTIEE—e 


RESPONDENT. > 
r “Limitation Act (XY of 1877), 8. 22—“ New plaintif” 
—Pro forma defendant, added-as co-plaintif. 
Whera pro- forma defendant i is ‘subsequently made 


arco- -plaintif ` ho is not a“ new plaintiff’ within the + 


maig of scotion 23 of the Limitation Act, and the 
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suit will:not be oe even if he be transferred to the 
category o paneer after the pariod of limitation. 

Abdul y. Amir, 34 C. 612; 11 0. W: N. 621;-5 C. L. 
J. 486; 2 M. L. T. 312 (E. B) and Rambunkar v. 
Akhil, 85 C. 519; 11 0. W. N.'350; 5 C. L. J. 242; 2 
M. L. T. 187 (F. B.) distinguished. 5 

Krishna v, Mekampsruma, 10 M. 44; Or rental Bank 
v. Charriol, 12 C. 642 and Guruyya v. Pettatrani 23 
B. ll-at p. 20, referred to. 


Appeal from the decree of Babu Radha 
Nath Sen, Sub-Jndge of Rajshaye, dated 
December 15, 1906, affirming. that of Babu 
Satis Chandra Biswas,: Munsif of Naogaon, 
dated February 26, 1906. - - , é 

Babu Mohini’ Mohun Ohakravarts, for the 


“ Appellant. 


Babu Satish Chandra Ghose for ‘Bibi 
Hemendya Nath Sen; for the ‘Respondent: S ? | 


Judgment.—This is. suit for two 
years’ rent of a puinz holding and was origin- 
ally brought by - plaintiff. No. 1, one of the 
respondents before us, at a period when Do 
portion of the claim was barred -by any 
limitation. Plaintiff No. i is an 8 annas co- 
sharer of the holding and as his co-sharer 
refused to join him, he made him a pro forma 
defendant. He stated in his _ plaint that he 
sued for the entire 16 annas of the rent due, 
but at the same time he asked to have award- 
ed to him only half of the money actually 
due. The suit was decreed ex parte, but was 
subsequently re-opened under section 108, C. 
P. C., on defendant’s applying 2 year after. 
After this .plaintiff No. 1 procured the 
amendment of his plaint in tivo ways, namely, 
by having a guardian ad litem appointed 
for the first defendant, and a ‘description of 


- the pro forma defendant as-an executor to a 


deceased lady added to- his name. `- 

The pro forma defendant also procured 
himself to be made a plaintiff instead of a 
defendant. All these changes were made 
after the expiration of three years from the 
time when rent last became<due; and in the 
Court below it was argued that each of them 
caused. the, suit to be time-barred under 
section 22 of the Limitation Act. The 
first two ‘changes, the introduction of. .a 
guardian and the description of defendant 
No.. 2  were-not relied on -before ts,’ as 
bringing section 22 into operation,” and we. 


. have only to consider the effect of changing 


defendant No. 2 into a plaintiff after the 
expiration of the period of limitation. Had 
he been then brought info. tle‘ stit for the. 
Arst time there would be no d ‘doubt that the 
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section would apply; see Abdul Rahman v. 
Amir Ali (1), where an assignee was substi- 
tuted as plaintiff for the assignor under section 
872, O. P. O., and Ramkinkar Biswas v. 
‘ Akhil Chandra Ohoudhury (2), where a defen- 
dant was added under section 32. In both 
these cases, however, the added party was 
brought into the suit forthe first time bythe 
order of the Court. Here the added plain- 
tiff was brought into the suit at its institu- 
tion, his interest was that of a plaintiff, and 
the original plaintiff had a right to enforce 
his interest as a co-sharer. The Ohief 
Justice in Abdul Rahman v. Amir Ali (1) 
describes a new plaintiff as a person who 
has not before been a plaintiff; but we cannot 
think that this ought to be heldas excluding 
a person in the position of thé added plaintiff 
in this case. In Krishna v. Metamperuma (3), 


two defendants were added as plaintiffs at a -: 
{ime when tbeir remedy was time-barred, - 


but this was done againat their wishes and 
they were not entitled to the same relief 
as the original plaintiffs. This was held 
to be irregular and-they were replaced 
in their original position as defendants. 
Here the facts are just the reverse and 
the course followed there is not open to 
us. Nor according to the Oriental Bank 
Corporation v. Oharriol (4), as explained 
in Guruyya Gonda v. Datigtraya Anant (5) 
and in Ramkinkar Biswas v. Akhil 
Ohandra Chowdhury (2), can wehold that 
the addition was irregular merely because 
it was after the period of limitation. If the 
added plaintifffis to be 'treated as a new 
plaintiff, the original plaintiff will lose all 
the advantage that he sought to derive from 
making him a defendant at first. To hold 
that the added plaintiff is not a new plaintiff 
seems to be in accordance with the decision 


of the Madras Oourt, and not inconsistent , 


with the decisions of this Court. It is further 
“to be observed that there is no question of the 
original plaintiff being debarred from his 
remedy by section 22, as the section applies 
only to the added plaintiff, and in this 
case it is probable though we need rot 
actually decide the point, that the original 


(1) 11 C. W. N. 521; 84 C. 612; 50. L. J. 486; 2 
E T 31 a B.) > 
2 . W.N. 850; 85 0. 519; 5 O. L. J. 242; 
L. T, 137 (F. BJ) ERA 
(8) 10 M. 44 i 
(4) 19 0. 642. 
(5) 28 B. 11 at p. 20, 


plaintiff, on his present plaint, could have 
recovered the remedy that he now seeks 
without the added plaintiff appearing in the 
suit at all, and he could certainly have re-: 
covered it on a properly drafted plaint, 
which brings the case within the rule laid 
down in the Bombay’ decision we have refer- | 
red to. . . 

This view of the case obviates any dificulty 
arising from the question of whether the 
original plaintiff sued for 1% annas or 8 annas 
of the rent; and this appeal is, therefore, 
dismissed with costs. i 

Appeal dismissed. ` 





(s. c. 10 G. L. J. 449.) 
CALCUTTA HIGH COURT. 
Crvit Rute No. 3128 or 1909. 
< August 24, 1909. - 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. ; 
ASUTOSH DEB SARKAR—PtarntiFr— 
. PETITIONER 
Tersus — ‘ 
APURBA KUMAR DEB SARKAR— 
Dersxpant—Opfosite Party. 
Artitration—Reference—Commtssioner, application 
be‘ore— Withdrawal from arbitration—Fin1l agreement 
—Cwil Procedure Code (Act Faf 1908), Beh. II para 1. 
Under paragraph 1 of the Second Schedule of the 
Civil Procedure 'Code, 1908, an application for a réfer- 
ence to Arbitration has to be made to the Court.- A 
Commissioner appointed to examine a witness has only 
limited authority and it is not competent to him to 
receive any application for reference to arbitration. 
When there was no final agreement to refer the 
matters in dispute to arbitration, the parties may re- 
sile from the position. 
Civil Rule against the order of the Munsif 
of Diamond Harbour, dated August 2, 1909, 
Babus Botdo Nath Dutt and Tarakeswar 
Pal Chowdhury, for the Petitioner. 
Babus Mahendra Nath Roy ,and Atulya 
Oharan Bose, for the Opposite Party. ` 


Judgment.—We are invited in this 
Rule to set aside an order made by the Court 
of first instance, by which the matter in 
controversy between the parties has been 
referred to arbitration. It appears that a 
Commissioner was appointed to examine a 
witness in the case. On the 25th July last 


-when he went to ‘examine the witness, the 


parties presented to him a petition in which“ 
they agreed torefer the matters in controversy : 
to- the arbitration of the pleader for the 
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plaintiff.’ On the following day, the Com- 
missioner returned his commission unexecuted 
and filed the petition in Court. On the 29th 
July the plaintiff, with the consent of- the 
defendant, made an application to the Court 
in which it was stated that the arbitrator had 
declined to act without fees and that time 
would be necessary to fix the amount of fees 
to be paid to him. The case was accordingly 
adjourned till the following day. The plain- 
tiff then made an application by -which he 


prayed that two other arbitrators might be ` 


added so that the matter might be heard by 
three arbitrators together, and he stated that 
if this was not agreed to by the defendant, he 
would not consent to have the matter refer- 
red to arbitration at all. The Court considered 
this application, held that it was not open 
to the plaintiff to resile from the position 
which he had taken up on the.25th July, and 
made the order which we are now called upon 
to set aside. It is quite clear that the applica- 
tion of the 25th July was not an application as 
contemplated by the Code. Under paragraph 
I of the Second Schedule of the Civil Pro- 
cedure Code of 1908, 
reference to arbitration has to be made to the 
Court. It is not disputed that the Commis- 
sioner had limited authority; he could only 
examine 8 witness and it was not competent 
to him to receive any application for reference 
to arbitration. Itis also clear from the appli- 
cation-of the 29th July that there was no 
final agreement to refer the matters in dispute 
to arbitration. Apparently when the appli- 
cation of the 25th July was made, the parties 
were under the impression that the proposed 
arbitrator would act without fees. They 
discovered later on that he would not act 
without remuneration and they could-not 
come to any agreement, either as between 
themselves or as between the ‘suitors on 
the one hand and the arbitrator on the 
other, as to what fees would have-to be paid. 
Under these circumstances, it is impossible 
to hold that the plaintiff had on the 25th 
July agreed to a reference to arbitration in 
such amanner as to make it impossible for 
him to resile from the position which he 
had taken up. We are further of opinion 
that inthe events which have happened in 
this case, it is not desirable that the matters 
in dispute should be decided by an arbitrator. 
“The Rule is, therefore, made absolute and the 
order of the Courtbelow discharged. We 
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make no order as to costs. The record will 
be sent down at once so that the case may be 
tried out by the Court of first instance. 

Rule made absolute. 





(s. c. 10 O. L. J. 458.) 
CALOUTTA HIGH COURT. 
Civ Rupe No. 2681 or 1909. 

: August 26, 1909. - 
Present :—Mr. Justice Mookerjee and: 
. .Mr. Justice Vincent. 
SATBESH CHANDRA SARKAR 
AND OTHERS—PLAINTIFFS—PETITIONERS 
Versus 
KUMAR BONOWARI MUKUNDA DEB 
—Darenpant—Opposite Parry. 

Patni Regulations VIII ef 1819, ss. 5 and 6—Un. 
registered tranaferee—Deposit of rent—Recojnition by 
zemindar. 

The semingar need not recognize any one ozoopt the 
registered pitmdar. ~ 

` Raghub v. Brojonith, l4 W. R 489 and Gyanoda 
Kantho Roy v. Bramomoyi Dasi, 17 O. 162, followed. 

Therefore, failure on the part of the transferee of a 
puintto got himself registered in the office of the 
semindar, does not absolve the transferor from the 
liability to pay patai rent, as the zemindar is not bound 
to receive any rent from the unregistered transferee. 

Where such transferee deposits the decretal amount 
to prevent a sale, but the sale takes place notwith- 
standing it, for the deposit was by a person whom the 
semmdar was not bound to recognize, the transferee 
cannot sue to get back the amount -of the deposit 
whioh was not taken away by the remindar. 

‘Tura Soonduree v. Radha Soordur, BAW, R. 63, dis- 
tinguished. | 
, Rule under section 25 of the Provincial 
Small Canse Courts Act 1X of 1887 against 
the order of the Munsif of Bolpur, dated 
May 22, 1909, . 

Babu Hemendra Nath Sen, for the Peti: 
tioner. 

Babu Khetra Mohan Sen, for the Opposite 
Party. 


Judgment.—wWe are “invitèd in this 
Rule to set aside a decree of the Court below 
by which the suit of the petitioners for 
refund of money paid by them to the de- 
fondant to prevent the sale of a putni taluk 
under Regulation VIII of 1819, has been 
dismissed. It is admitted that ‘the putni 
originally stood in the name of Matangini the 
mother of the petitioners. In July 1902 she 
executed a deed of gift in favour of the 
„petitioner, but they did not take any. steps 
in accordance with the Regulation to have 
their names registered in the office of the 
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landlord.- During the life-time of their 
mother, they continued to pay rent in her 
name. Sometime after her death, they made 
an attempt to pay rent in their own name, but 
the landlord refused to accept the money. 
They then made various deposits in Oonurt. 
The landlord ignored these deposits and 
proceeded to put up the muni to sale under 
the Regulation. It was to prevent this im- 


pending sale that the money was paid. The 


case for the petitioners: is that money was 
obtained from them by compulsion, that the 
landlord ought to have received the sums 
which from time to time were tendered by 


the petitioners, and, that at any rate he ought — 


- to have withdrawn from -Court the sums 
‘which were duly deposited. The Small 
Cause Court Judge has held that the plain- 
tiffs have no cause of action and that inas- 
much as they did not register -their names 
“under Regulation VIII of 1819, the landlord 
was not bound to receive any rent from 
them und was entitled to bring the putni to 
sale. In this View, he has dismissed the 
suit. In our opinion, there can be no possible 
question that the decree made by the Court 
below is correct. 
- It was held by this! Court in the .case of 
Raghub Ohunder Banerjee v. Brojonath 


‘Koondio Ohowdhry (1), that where arrears - 


of putni rent were due, in applying to the 
-Collector to bring the property to sale, the 
eemindar need not recognise any one except 
“registered putnidar. The same view was subse- 
quently affirmed inthe case of Gyanoda Kantho 
Roy Bahadur v. Bramomoyt Dasi (2). In this 
case, the question arose, whether failure on 
the part of the transferee of a putnt.to get 
himself registered - in the office of the 
semindar, absolved the transferor from 
the liability to pay putni rent. The learned 
Judges discussed:the terms of sections 5 and 
6 of Regulation VIII of 1819, and then pro- 
| ceeded to observe as follows : “ Having regard 
to these provisions, it seems to us that the 
: ‘purchaser i in the present’case, ought to- have 
applied to. the semindar to register the 
transfer of the tenure, and at the same time 
to have paid or tendered the prescribed fee, 
‘and had she, does so, and also furnished the 
‘security, which the, semindar was entitled to 
‘demand, the zemindar could not have refused 
= register the transfer. The purchser, 
(1) 14W. R. 489. ; 

` (2) 17 O, 162, > z 
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(4), in which 


she 
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however, did nothing of the kind, and, there- 
fore, the zemindar was not buund to register 
the transfer or recognise the purchaser as the 
tenant, and under these- circumstances, we 


_think that the plaintiff has still a right to 


lpok to the ostensible tenants, that is, to the 
defendants in the present suit, for her rent.” 
This view is in harmony with the decision of 
their Lordships of the Judicial Committee in 
the case of Luckhinarain Milter v. Khettro Pal 
Singh Rey (8). In the case, the question arose 


_ as to the position: of an assignee of a dus‘putnt, 


(23 


and it-was held that until the assignment 


has been registered or the assignee has been 


accepted by the putnidar as his tenant, the 
assignor is not discharged from liability, and 
sach liability may be énforced, by ‘the sale of 
the durputni taluk in execution of a decree 
against him for the rent.” Reliance, however, 
was placed by the learned Vakil. for 
the petitioners upon the case of Musammat 
Tara Soonduree Debia 'v. Radha Soondur _ 
it was ruled that where 
a semindar puts up a putni for sale 
„under ‘Regulation’ VIII of 1819, knowing 
that the rent due to him has been paid into 
Court by. the putnidar, the sale is invalid, 
even if the notice‘served on the semtndar was 
illegally served. This decision is clearly 
distinguishable, as the deposit was made by 
the putnidar. The only defect in the proceed- 


“ing wasthat notice of the‘deposit was not duly 
_ served on the gemtadar. l 
“< ever, was aware of the fact of the deposit, and 


The semindar, ‘how- 


notwithstanding the fact that deposit had been 
made to his knowledge, proceeded to’sell the 
property. In the case before ns, the deposit 
has been by a person whom. the zemindar is 
not bound to recognise. We must, therefore, 
hold that the view taken by the Gourt below 
is correct, and its decision cannot be assailed. 
The Rule is discharged with costs, two gold 
mohurs, 


Rule discharged. 
Wh 20 W. R. 380, . 
4) 24 W. R. 63. 
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(s. c. 10 O.L. J. 456.) 
‘CALCUTTA HIGH COURT. - 
Orvitn Rurs No. 3226 or 1909. 
August 26, 1909 
Present :—Mr. Justice Mookerjee and 
Boe: Mr. Justice Vincent. - 
KALI CHAR, 
: 7 — PETITIONER 
_ versus ` 
DEBENDRA NATH KAR— JUDGMENT-- 


h DEBTOB—-OPPOSITE PARTY, F z 

Mortgage decree—Salr, postponement ol— Letter from 
District Judge—Judicial proceedinjs—S8tay of sale 
upon terma. y 


In execution of a mortgage decree, a 8ub-Judgo 
directed the mortgaged properties to be sold. Shortly 
after this, a common manager was appointed under 
the Bengal Tenancy Act in respect of the estate of 

‘the judgment-debtors, and the District Judge wrote 
a letter to the Sub-Judge requesting that the sale 


might be postponed. The Sub-Judge postponed the 
sale : 


Held, that the execution 


fore the Sub-Jndge was a judicial proceeding, and 
if, the impending sale was desired to be Postponed 
the judgment-debtors ought to have made a proper 
application to the Sub-Judge who should nob have 


taken any action upon the letter of the District 
Judge. š 


. The order should have been made on terms, and 
care should have been taken to Protect the decree- 
holder from any loss likely to result from the delay. 

< Rule against the order ofthe Sub-J udge of 
Cuttack, dated June 21, 1909. 

Baba Girish Ohandra Pal, for the Peti- 
tioner. ; 

Babus Umakalt -Mukerji and Joy Gopal 
Ghosha, for the Opposite Party. = 


_Judgment.—wWo are, invited-in this 
Rule to set aside an order made by the 
Subordinate Judge in the Court below, for 
postponement of a sale in execution of a 
mortgage decree till the 15th ‘March 1910, 
It appears that the decree nisi was made on 
the mortgage on the 17th December 1907. On 
the 7th August, 1908, the mortgagee made 
an application in which he prayed thatthe 
order absolute might be made under section 
89 of the Transfer of Property Act and 
farther that the mortgaged properties might 
be bronght to sale. On the 22nd August 
1908, the order absolute was passed, and 
two days later, the properties were directed 
to be sold on the 17th November. Shortly 
after this, a common manager appears’ to 
have been appointed, in respect of the es- 
tate of the mortgagors, under the Bengal 
Tenancy Act, and on the 18th June 1909 
the ‘learned District Judge addressed a letter 


proceeding pending be- 
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to the Subordinate Judge, in whose Court exe- 
cution proceedings were pending, requesting, 
that the sale might be postponed till February 
1910. It wasstated in this letter that arrange- 
ments were in progress for the sale of a 
portion of the estate, mouzah by” mouzah, - 
for satisfaction of the debts due to different 
creditors and that execution sales in the 
the estate to ruin and 
brevent all the creditors from- getting their 
dues. On the 21st June, the Subordinate 
Judge recorded the followingorder:—“Receiv- 
ed District Judge’s letter No. 151, dated the 
l8th instant for postponement of sales of all 
Kar estates (of which the property advertised 
in this case is one) till the end of February. 
next. Tho sale is, therefore, postponed to 15th 
March next. Issue fresh proclamation. 
Decree-holder to pay costs.” We are now 
invited to set aside this order on the ground 
that it was irregularly made. In answer; 
it has been suggested by the. learned Vakil 
who appears to show canse that the proceed- 
ings were throughout irregular, inasmuch 
as adate had been fixed for the sale of the 
mortgaged properties without any application 


by the decree-holder for execution of his. | 


decree. There is no substance, however, in 
this contention. As wo have already stated, 
the application of the 7th August, 19C8, was 
for a two-fold purpose. It invited the Court 
to make tho order absolute and also to 
direct the sale of the mortgaged properties. 
This, in our opinion, was sufficient compliance 
with the requirements of section 89 of the 
Transfer of-Property Aot, which was at the 
time in force. As to the order for postponement 
of the sale, no attempt has been made to 
support it. The execution proceeding pend- 
ing before the Subordinate Judge was a 
judicial proceeding, and if the judgment- 
debtor desired that the impending sale 
should be postponed, a proper application 
ought to have been presented to the Conrt 
in due course. The Subordinate Judge ought 
not tohave taken. any action upon a letter 
received from the Distriat Judge. He could 
proceed only on the basis of an application - 
regularly made, and, if he thought that any 
indulgence ought to be granted to the 
judgment-debtor, the order should have 
been made on terms, and care ‘should have 
been taken to protect the decree-holder from 
any loss likely to result from the delay, 
and to award him any costs that he might 
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have already incurred or. would have to 
incur by reason of the postponement. 

The result, therefore, is that this Rulemust 
be made absolute and the order of the 21st 
June discharged. We do not, however, desire 
to hamper in any way the exercise of 
` judicial discretion by the Subordinate Judge, 
should an application be presented to him 
for postponement of the execution sale. If 
such an application is presented, he will 
have to deal with it under section 47 of the 
Code of 1908 read: with Order 21 Rules 
26 and 89, upon the facts which may be 
judicially brought to his notice. We make 
no order as to costs. Let the record be sent 
down at once. 

E Rule made absolute. 





; (8. c. 5 L. B. B.-108.) 
LOWER BURMA CHIEF COURT. 
, Seconp Crvm APPRAL No. 220 or 1908. 
June 14, 1909. f : 
i Present :—Mr. Justice Moore. 
ARANACHELLUM CHETTY AND ANOTHER 
—PLAINTIF¥S— APPELLANTS , à 
versus 
ISMAIL HUSSAIN—DEFENDANT— 
RESPONDENT. 

„Limitation Act (XV of 1877), è. 20—Linitation Act 
(LX of 1908), 8. 20—IWhole entry about fact of pay- 
ment must appear in the handwriting of a literate 
debtor—“ Appears in the handwriting of the person 
making the same,” meaning of—Iliterate debtor—Effect 
of ufiwing mark to entry made by another. 

The signuture by a debtor, who is literate, of an 
endorsement of part payment of principal by a third 
person, not his agent, is not a sufficient compliance 
with the proviso to section 20 of the Limitation Act. 
The term “handwriting” ın section 20 refers to the 
whole miy about the fact of pedir 

Mukhi Haji Rahuminula v. Coverji Bhuja, 23 0. 545; 
Joshi Bhaishankar v. Bas Parvati, 28. B 246; Santish- 
. war Mahanta v. Lakhtkanta Mahanta, 18C W. N. 177, 
5M. L. T. 89; 85 0. 813; 4 Ind. Oas. 321, followed. 

Narsingh Das v. Bachatar Singh, 99 P. R. 1884, dis- 
sented from. 

Obiter dictum: 

. When an illiterate debtor affixes his mark to a 
statement of payment, he adopts the writing as his 
own, and thereby causes the fact stated therein to 
appear in his own handwriting. 

Madabhushi Seshacharlu v, Singara Seshaya, 7 M. 
-55; Hllappa Nayak v. Annumalas Goundan, 7 M. 764; 
Mukhi Haji Rahmuttulla v, Corerji Bhuja, 23 O. 646, 
relied upon. . $ 

Mr. PAN. Ohari, for the Appellants 

Mr. Ba Hla Aung, for the Respondent. 

Judgment.—tThe plaintiffs-appellants 


brought this suit against respondent-defendant 
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for recovery of Rs. 882-15-6 due upon an 
equitable mortgage of a house’ and its site by 
deposit of title deeds, and joined to their 
prayer for sale of the mortgaged premises a 
prayer for a personal decree against defendant, h 
their claim to the latter remedy being based 
upon a promissory-note executed at the time 
of deposit of title deeds. The promissory- 
note is dated 28th December, 1903, and the 
suit was instituted on the 8rd October 1907, 
plaintiffs alleging a payment by defendant of 
Rs. 10 towards principal upon the 20th: De- 
cember 1906. 

The Court of first instance decreed plaintiffs’ 
claim in full, granting - them a mortgage 


. decree and a decree against the defendant 


personally for the deficiency, if any, upon 


‘sale of the mortgaged property. : 


Against this decree defendant appealed to 
the Divisional Court on the ground that the 
suit was barred by limitation as far as de- 
fendant’s presonal liability was concerned. 
The learned Divisional Judge held that the 
suit was barred by limitation inasmuch as 
the fact of ‘payment of principal did not 
appear in the defendant’s handwriting, and 
setting aside the decree of the Court of first 
instance dismissed plaintiffs’ suit with costs. 
It is admitted that the Divisional Judge erred 
in setting aside any portion lof the lower 
Court’s decree other than that which made 
defendant personally liable. Plaintiffs did 
not lose their rights under the mortgage even 
though their suit on the promissory-note might 
be barred by limitation. 

The endorsement upon the promissory 
note upon which plaintiffs rely runs as fol- 
lows :— 3 

“90-12-06 Paid Re. 10/-ten rupees” 

(Singned) “ Iswar, Hussarn” 

Tho lower Courts agree in finding that this 
sum of Rs. 10 was actually paid, and wag 
paid towards principal. Itis admitted that | 
the words “ 20-12-06 Paid Rs. 10-ten rupees” 
were written not by defendant but by a third 
person. The signature to the endorsement 
is disputed by defendant. The Judge of first 
instance found that it was defendant’s 
own signature. The Judge of the Divisional 
Court came to no finding as to whether the 
signature was defendant’s writing or not, | 
He held that the endorsement itself being" 
admittedly not in defendant’s handwriting 
the fact of his having signed it would not, if 
true, avail to extend the period of limitation 
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in the suit, the fact of the- payment not 
appearing in the handwriting of: the person 
making the same within the terms of sec- 
` tion 20 of the Limitation Act. That section 
provides that when part of the principal of a 
‘debt is before the expiration of the prescribed 
period paid by the’ debtor or by his agent 
duly authorized in this behalf, a new period 
of limitation shall be computed from the 
date of such payment “ provided that in the 
case of part payment of “the principal of a 
“debt the fact of the payment appears in the 
handwriting of the person making the same.” 

The question for consideration is whether 
the signature by defendant, who is literate, 
of endorsement of part payment of principal 
by a third person, not his agent, is.a sufficient 
compliance with the conditions of this proviso, 

Inthe case of Madabhushi Seshacharlu v. 
. Singara Seshaya (1), defendant was illiterate. 
Endorsement of part payment of principal 
was made by a third person, not defendant’s 
agent, and defendant affixed his mark beneath 
it. It was held by a Divisional Bench that 
signature by a mark was under the circum- 
stances a sufficient compliance with the Act. 
: No reasons for the decision are given. 

In the case of Hliappa Nayak v. Annamalat 
Goundan (2), the facts were the same as in 
the preceding case, viz., the endorsement was 
not in the writing of the debtor, who was 
illiterate, but he affixed his mark to it. 

_ Hutchins, J., who held that this was a 
' sufficient compliance with the requirements 
of section 20, based his decision upon the 
ground that “ when there is a writing setting 
forth the fact of the payment and the debtor 
affixes his mark or signatare thereto he adopts 
the writing and makes it his own and by his 
signature causes the fact to appear in his 
own handwriting.” And he alludes to the 
practical inconvenience which would arise 
froma strict construction of the words of the 
section which would render it impossible to 
give the same effect to a payment by an 
illiterate as to one by an educated person. 

Kindersley, J., expressed some doubt as to 
the correctness of this opinion, but was 
content to follow it as expressing the opinion 
of the majority of the Judges. 

The Punjab Ohief Court in the case of Nar- 
singh Das v. Bachatar Singh (3) adopted the 
reasoning of the Judges of the Madras High 
_ GQ) 7M 55. (2) 7M. 784, 
~ (8) 99 P. Br 1884, alee 
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Court in the above noted cases and held that 
when a debtor who is able to write attaches 
his signature to a statement of payment 
he adopts the writing as his own, and 
thereby causes the. fact stated therein to 
appear in his own handwriting. f 

The Madras cases were considered by a Full 
Bench of the Oalcutta High Court in the 
case of Mukhi Haji Rahumitulla v. Ooverji 
Bhuja (4) The payment in this case was 
made by a duly authorisedagent of the debtor. 
The entry of tho payment was in the hand- 
writing `of the cashier of the agent. The 
learned Judgés held that the words of sec- 
tion 20 were imperative and negatived the 
supposition that the handwriting of another 
person, however, authorized by him who made 
the payment could be contemplated by the 
proviso to that section. They held, therefore, 
that this entry was nota sufficient writing 
within the proviso. 

In Bombay, in the'pase of Joshi Bhatshankar 
v. Bai Parvuti (5), the facts held proved 
were that the debtor himself made the pay- 
ment and being temporarily unable to write, . 
owing to an affection of the eyes, directed 
another person to make the entry of payment, 
The lower appellate Court following the 
Madras rulings held that the debtor had there- 
by adopted the entity as his own. A Divisional 
Bench of the High Court held that the entry . 
not being in the handwriting of the person 
making the payment was not within the 
words of the section which were imperative 
and must be strictly followed. In Jamna v. 
Jaga Bhana (6), in the case of an illiterate 
pérson affixing his mark to an endorsement 
the Madras rulings were followed by Sir 
Lawrence Jenkins, ©. J., who remarked 
that were the matter res integra he might 
have felt diffculty in arriving at the 
same conclusion, but that itwas of paramount 
importance, in matters entering into the daily 
life of the people, that a long settled rule of 
law should not lightly be disturbed. The 
long settled rule of law, however, only gov- 
erns the special case of illiterate persons. 

The latest authority on the point 
is the case of Santishwar Mahanta v. 
Lakhtkanta Mahanta’ (7), which is on all 
fours with this case. It was there ruled 


(4) 23 0. 548. (5) 26 B. 246. 

(6) 28 B. 263. 

(7) 18 O. W. NAL77;5 M. L. T 89; 350. 813; 4 Ind, 
Cas. 821. 
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that when thedebtor can write an endorse- 
ment- as to payment of principal written by 
another person butsigned by the debtor him- 
self is not sufficient “under the provisions 
of section 20, Limitation Act, to create a new 
period of limitation. ` i 

The Madras cases were again referred to 
and distingnished asin those cases the per- 
son making payment could not write and as 
faras was possible, the fact of -payment ap- 
“But the ratio 
decidendi in the later Madras case seems to 
have. been rather that the person who made 
his mark thereby adopted the handwriting 
as hisown. -And the learned Judges of the 
Madras High Court appear to have been of 


“the opinion. that the same reasoning would 


` 


apply in the case ofa literate person signing 
his name to an endorsement of payment by 
some other person. In their view he would 
by his signature adopt the ‘handwriting as 
hig own and it would thereby become his 
handwriting. ' i ` a 
With due respect: I am unable to con 
in this reasoning. The sectión is very plainly 
worded and it requires the fact of the pay- 
ment to appear in the- handwriting of the 
person making the payment. not in handwrit- 
ing which he may be held to have adopted as 
his own. : : A 


Section 19 of the Act which deals with ac- 
knowledgments of liability requires such ac- 
knowledgments tobe “in writing signed by 
the party, etc,” and the difference in the 
wording of this section and of the proviso to 
section 20 indicates, I think, that it was- the 
intention of the ‘Legislature that the fact 
of part payment of principal should be record- 
ed by the person making the payment and not 


merely-thatit should berecorded by some other. 


person above his signature. : 
. Think, therefore, that the case of San- 
tishwar Mahanta v. Lakhtkanta Mahanta (7) 


was rightly decided. „And I, therefore, hold- 


that in the present Gase the endorsement in 
question, even if signed by the debtor, is not 
sufficient to save limitation.” 

I, therefore, set aside the judgment and 
decree of the lower appellate Court, and I set 
asidé so much of the judgment and decree of 
the-Court of first instance as makes defendant 
personally liable for the sam for recovery of 
which plaintiffs sued. -© | 
` Costs in the Court ‘of first instance to be 
borne by defendant, In this Court and in the 
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lower appellate Court each party to bear his 


own costa. i Gg ah 
Decree modified. 


> 


ALLAHABAD HIGH COURT. `. 
Finst Cryin Appsat No. 298 or 1907. 
November 9, 1909. 
‘ Present :—Sir John Stanley, KT., 
Chief Justice and Mr. Justice Banerji. 
Pandit PARBHU DAYAL— PLAINTIFF- | 


We APPELLANT g 

ý -~ versus i 

Sheikh ALI AHMAD AWD OTHERS— ` 
> DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 8. 588—Exe- 
cution of appellate decree—Restitutton—Mesme profite— 
Execution Cowrt—Jurisdiction—Auetion sale, validity | 
of-Mortgage—Iedemption. : 7 : 

Bexeonted a usnfructuary mortgage in favour of 
D in 1863. R’s interest in the property was subseqnent- 
ly purchased by one Zand his sons. Z died in 1876. 
Tn 1877 his song broughtasnitfor redemption against D. 
The suit waa decreed by the first Court on the condi- 
tion of the plaintiff's paying a certain amount of mort- 
gage mohey. They paid the amount and got possession 
of the property. Onappeal the High Court- decreed 


a larger amount to the mortgagee than what was de- - 
creed by the Court of first instance. The excess 80, , 


décreed by tho High Court was‘ not paid to the mort- 
gagoe within the fixcd time. The mortgagee thereupon 
applied in- execution to get-back the property and 
also prayed for mesne profits for the period during. 
which he bad been oui of possession’ owing to the 
decree of the first Court. The Court awarded the 
mesne profits. In order to realize these the equity - 
of redemption was pnt to saleand was purchased by 
the mortgagee himself. Subsequently the represen- 
tative of the mortgagor sold a portion of the property 
to P. In a suit brought by P to redeem the mortgage 
of 1863: 
` Held, that P had no right fo redeem. en ai 
Field, farther, that a decree of reversal by an appel- 
late Court contains by necessary implication a direc- 


-tion to the Court below to canse restitution to be 


made of all the benefits of. which the successful 
party in the appeal was deprived by the enforcement 
of the erroneous decree of the Court‘of first instance. 
Hurro Chunder Roy Ohowdhry v. Shooradhoxee Debia, 
9 W. R. 402; B.L. R. Sup. Vol. 985; Dorasami Ayyar v. 
Annasams Ayyar, 23 M. 308; The Collector of Meerut v. 
Kalka Prasad, 28 A. 665;,4. W. N. (1006) 171; 3 A. 
L. J. 665; followed. In the absence of a specific direc- 
tion in the decree of the appellate Court, the Court 
executing the decree is not deprived of its jurisdic- 
tion to award mesne profits by way of restitution. 
The qxecuting Court has jurisdiction to: decide whe- 
ther mesne profits shonld or should not be awarded, 
and if any sale takes place for the realization of the | 
mesne profits so determined, it is a valid sale. Kalka 


Singh v. Parus Ram, 22 O. 434, 22 L 4.” 68, distin- "| 


guished. x 4: ae 
| First appeal from the decision of the Bub- 


a 


4 


Wa 
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“to the mortgagor. 
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ordinate Judge of Aligarh, dated the 27th of 
September, 1907. 

Mr. Satish Chandra Banerji (with bim Mr. 
J. N. Chaudhri), for the Appellant. 

Mr. Ghulam Mujtaba(with him Messrs Moti 
Lal Nehru, Gulzary Lal, and Mohan Lal 
Nehru), for the Respondent. z 

Judgment.—tThis appeal arises in a 
suit for redemption of a mortgage, dated the 
5th of February 1863, executed by one Ram 
Bakhsh in favour of one Debi Das, in respect 
of a 10 biswas share of the village Lodhamai. 
The mortgage was usufructnary and it was 
provided in it that the profits were to be 
appropriated i in lien of interest, except a sum 


- of Rs. 100 per annum which was to be paid 
There were other pro-- 


visions in the mortgage which for the pur- 
poses of this appeal it is unnecessary to refer 
to. In 1866 Ram Bakhsh sold 7 biswas. out 
of the 10 beswas, that is, his equity of re- 
demption in the 7 biswas, to Abdul Rashid, 


| Abdul Aziz and Mahmud Khan, ‘defendants, 


sons of Zahur Ahmad Khan. In 1571 Zahur 
Ahmad Khan purchased at auction 2 biswas 
19 biswansis and 10 kachwansis out of the re- 
mainder of the mortgaged property. The re- 
maining 10 kechwansis was purchased by Debi 
Das, who thus broke up the integrity of the 
mortgage. Zahur Ahmad Khan died in 1873 
leaving him surviving the three sons abeve- 
mentioned, five daughters and two widows. 
In 1877 the three sons under the guardian- 
ship of their mother, brought a suit for re- 
demption of the mortgage of 1863 against 
Debi Das. On the 25th of May, 1878, the 
suit was decreed by the Court of first instance, 
the decree providing that the plaintiffs should 
pay to the mortgagee Rs. 6,967-1-4. On the 
17th of -July, 1878, the plaintiffs to -that suit 
obtained possession of the mortgaged pro- 
perty in execution of that .decree. 


the 2nd of June, 1879, this Court held that 
the mortgagee was entitled to a further 
sum amounting to nearly Rs. 9,000 and 
varied -the decree of the Court below by 
directing payment of the above sum in ad- 
dition tothe amount which the decree of the 


Court of first instance had ordered the-plain-* 


tiffs to pay. The additional sum so-award- 
ed was not paid by the plaintiffs and the 
result was that the decree became infructu- 
ous. Debi Das thereupon applied for and 
resumed. possession on the Ist of April 1880; 


R 


< joined as parties-to the suit. 


Debi Das ~ 
preferred an appeal to this Court and on 
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He then asked the Conrt to grant him mesne 
profits for the period during which he was 
out of possession by reason of the plaintiffs 
having executed the decree obtained by them: 
from the Court of first instance. On the 
13th of March, 1881, the Court awarded to him 
Rs. 5,615-14-10 as mesne profits. For the 
realization of this amount Debi Das caused 
the equity of redemption of the plaintiffs to 
that suit to be sold by auction on the 20th 
of Angust, 1381, and himself purchased it. In 


-1886 he mortgaged the 10 biswas to Sagar 


Mal and Jumna Das who obtained a decree on 
their -mortgage and caused 9 bwas 19 
bisipansis and 10 kachwanets to be sold by auc- 
tion. This was purchased by Dilsukh Rai : 
and Ali Abmad, defendants first-party. On 
the 7th of December 1901 the three sons of 
Zahur Ahmad Khan sold 4 biswas of the pro- 
perty to the present plaintiff Prabhu Dayal. 
In 1902 Prabhu Dayal, his vendors, namely, 
the three sons of Zahur Ahmad ‘Khan 
and the daughters of Zahur Ahmad Khan 
brought a suit to redeem the mortgage 
of 1863. That snit was dismissed by this 
Court in 1905 on the ground among others 
that the heirs of Debi .Das had not been 
On the 7th of 
September 1905 Abdul Rashid, Abdul Azis 
and Mahmud Khan sold to Prabhu Dayal 
a further 1 biswa share and on the 16th of 
January 1905, Parbhu Dayal instituted the 
suit out of which this appeal has arisen 
for redemption of the mortgage of 1863. 

The Court below has dismissed the suit on 
the ground that the equity of redemption of 
the mortgagora had validly passed to the 
mortgagee Debi Das under the auction sale 
which took place in 1881 and that, therefore, 
the plaintiff acquired no right under his pur- 
chase to redeem the mortgage. 

The plaintiff has preferred this appeal. It 
is not denied that if the equity of redemption 
was acquired by the mortgages the plaintiff’s 
suit must fail but it ia urged by the learned 
Advocate for the appellant that the Court 
had no jurisdiction to award mesne profits, 
that the anction sale held in 1881 for the re- 
alisation of the mesne profits so awarded was 
a nullity and that the equity of redemption 
of the plaintiff's vendors did not pass to.the 
mortgagee Debi Das. This contention is bag- 
ed on the argument that the decree of the 
High Court varying that of the Court below 
did not direct the awurd of mesne profits, Re- 
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liance is placed on the terms of section 583 
of the Code of Civil Procedure, 1882. We 
are unable to accede to the contention of the 
learned Advocate. In our opinion a decree 
of reversal by an ‘appellate Court contains 
by necessary implication a direction to the 
Court below to cause restitution to be made 
ofall the benefits of which the successful 
party in the appeal was deprived by the en- 
forcement of the erroneous decree of the Court 
of first instance. As observed by Sir Barnes 
Peacock, C.J, in Hurro Chunder Roy Ohow- 
dary `v. Shooradhonee Debia (1), “It is the 
legal effect of a decree of reversal that the 
party against whom thé decree was given is 
to have restitution of all that he has been de- 
prived of under it. A Court of Appeal does 
not necessarily enter into the question whether 
a decree it is about to reverse has been execut- 
ed or not.” <A similar view was held by the 
Madras High Oourt in Dorasami Ayyar v. 
Annasami Ayyar (2), and by this High Court 
in The Oollector of Meerut v. Kalka Prasad (3). 
The absence of specific direction in ‘the decree 
of the High Court for payment of mesne pro- 
fits did not deprive the Court which made the 
order of the 3lst of March, 1881, of its juris- 
diction to award mesne profits by way of res- 
titution. It is clear that the Court which 
could enforce the liability of the defeated 
plaintiffs to make restitution was the Court 
of first instance, That Court had jurisdiction 
‘not only to restore to the mortgagee the 
possession which he had lost but all other 
benefits of which he had been deprived. As 
we have stated above, the decree of the 
High Court awarded to the mortgagee a fur- 
ther sum in addition to that awarded by 
the Gourt of first instance and the effect of 
the non-payment of this additional sum was 
that the suit stood dismissed. The mortgagee 
‘contended that under the terms of the mort- 
gage he had the right to continue in posses- 
sion and to receive the rents and profita so 
long as any amount remained due to him 
under the mortgage and was, therefore, entitled 
to the rents and profits which he did not ob- 
tain during the period of his dispossession. 
The only Court which could determine the 
question thus raised and had jurisdiction to 
decide that question was-the Court of the 
Subordinate Judge. It had jurisdiction to 


decide whether mesne profits should or should - 


(1) 9 W. E. 402; B. L. R. Sup. Vol 986. 
(2) 28 M. 308. 
(3) 28 A. 665; A. W. N. 1908 171; 3 A. L. J. 686, 
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not be awarded., Whether its decision was 
correct or erroneous is immaterial as the 
Court had jurisdiction to decide rightly and 
to decide wrongly. Even if it be assumed 
that it erred in awarding mesne profits, it 
cannot be said that it acted without juris- 
diction. Dr. Satish Chander Banerji, the 
learned Advocate for the appellant, ‘atrenu- 
ously relied on the ruling of their Lordships 
of the Privy Council in Kalka ‘Singh v. 
Paras Ram (4). That ruling is in our judg- 
ment wholly inapplicable to the present case. 
There a Court had made a decree for posses- 
sion but not for miesne profits. The Court exe- 
cuting the decree in spite of the absence of a 
direction in the decree itselfas to the pay- 
ment of mesne profits awarded such profits 
to the decree-holders and sold the judgment- 
debtor’s property for the realisation thereof. 
It'was held that the order of the Court exe- 
-outing the decree forthe award of mesne 
profits was without jurisdiction. That is not 
the case here. As we have pointed out above 
the Court of first instance was competent to 
determine the question of restitution. It had, 
therefore, jurisdiction to award mesne pro- 
fits by way of restitution and it cannot be 
rightly contended that in so awarding it, it 
acted without jurisdiction. We are, therefore, 
of opinion that the sale which took ‘place in 
execution of the decree for mesne profits so 
far back as the year 1881 was a valid sale 
and conveyed to the purchaser the equity of 
redemption of the vendors of the plaintiff. 


The next contention on behalf of the ap- 
pellant is that the order of the 3lst of March 
1881 was procured by the mortgagee by fraud. 
We are not satisfied that any fraud was per- 
petrated. It is true that the mortgagee had 
withdrawn from Court the amount awarded 
to him under the decree of the Court of first 
instance but that circumstance did not, in any 
way, affect his right to claim mesne profits 
upon the decree of the Court of first instance 
being varied and superseded by the decree of 
the lower appellate Court. There was no- 
thing which he concealed from the Court and 
we failto seein what respect it can be gaid 
that he acted fraudulently to the injury of the 
interests of the mortgagors. | 

The third contention on behalf of the appel- 
lant is that the Court below ought not to have 
dismissed the suit totally and thatthe whole 
of the equity of redemption had not passed 

(4) 22 0. 434; 221, A: 88. : 
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. to thé mortgagee Debi Das. 
after the death of Zabur Ahmad Khan, a 
portion of his interest in the mortgaged pro- 
perty was inherited by his five daughters, 
~- two of whom died in 1897. The brothers of 
those daughters itis urged inherited a por- 
tion of their share and as this share was ac- 
quired after the auction sale and as the 
sisters were no parties to the suit in which 
mesne profits were awarded the share of the 
sisters inherited by the plaintiff's vendors 
was saved to them and as purchaser of such 
share the plaintiff is entitled to claim redemp- 
tion. As we have already: stated, Abdul 
Rashid, Abdul Aziz and Mahmud Khan sold 
4, brswas to the plaintiff on the 7th of Decem- 
ber 1901. The sale-deed distinctly refers to 
the 4 biswas as being part of the 7 biswas 
mentioned in the khewat as khata No. I. The 
7 biswas share was purchased by Abdul 
Rashid, Abdul Aziz and Mahmud Khan from 
the original mortgagor Ram Bakhsh in 1866. 
Therefore, so far as the 4 hiswas conveyed by 
sale-deed of the 7th of December, 1901, is con- 
cerned it was property which was owned by 
. the three. brothers before the suction sale of 
1881. As for the 1 brewa sold to the plain- 


tiff under the sale-deed of the 7th of July. 


1905, it is described in the sale-deed as being 
part of khatas Nos. 2 and 3. The khata No. 2 
consists of l biswa 9 biswansts and 15 kachwansis 
which it is admitted in the plaint was given 
by. Zahur Ahmad Khan in his life-time to his 
three sons. The third khata no doubt com- 
prises property left by Zahur Ahmad at his 
death and inherited by his heirs; but as only 
1 'biswa out of khatas Nos. 2 and 3 was sold to 
the plaintiff and the plaintiff’s vendors owned 
a larger shire than 1 biswa in those khetas in 
their own right, and not as heirs to their 
sisters, We see no reason to presume that they 
intended to include in the sale a part of the 
share inherited by them from their sisters. 
We are, therefore, not satisfied that the sale 
to the plaintiff comprised any part of the pro- 
perty which his vendors may have acquired by 
right of inheritance to their sisters. 

The last contention on behalf of the appel- 
lant is that hè is also lessee from the three 
sons of Zahur Ahmad Khan and as such is 
entitled to claim redemption. The nature of 
the so-called lease is set forth in paragraph 
5 of the plaint. It is manifest that the lease 
has not come into force and that in reality 
what is called a lease is only an agreement to 


It is said that . 
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grant a lease which would come into operation 
in the event of the lessors, recovering posses- 
sion of the property now in the hands of 
transferees from the mortgagee. By virtue of 
a transaction of this nature the plaintiff is not 
entitled to claim redemption. f a 
. For these reasons we agree with the Court 
below in holding that the plaintiff's suit was 
untenable and accordingly dismiss the appea 
with costs including fees on the higher scale. 
$ : Appeal dismissed, 
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SIND JUDICLAL COMMISSIONER'S 

COURT. j 
ORIMINAL AppraL No. 66 or 1909. 
August 31, 1909. 
° Present. :—Mr. Lucas, J. C. 4 
EMPEROR 
versus os 
SHEWA UKA. Je 

Criminal Procedure Oode (Act V of 1898), 8. 526 
(8)— Refusal to gront opportunity to accused to apply 
Sor transfer—Subsequent proceedings illegal, 

The refusal by the Magistrate to grant a reasonable 
opportunity for the accused to apply for a transfer 
before putting him on his defence is illegal under 
section 526 (8), Criminal Procedure Code, and the pro- 
ceedings subsequent to such refusal are also illegal, 

Empress v. Gayitri Prosunno Ghosal, 15 O. 455 ; 
and Surat fall Chowdhry v. Empress, 29 O. 211, 
followed. ké 

Appeal against the decision of the Can- 
tonment Magistrate, Karachi (Major A. B. 
Sangster). E 

Mr. Gurdassing, for the Appellant.” kh er 

Mr. Lalchand Ohuharmal, for the Orown. 

Judgment.— The refusal by the 
Magistrate to grant a reasonable opportunity 
for the accused to spply for a transfer 
before putting him on his defence was illegal 
ander Criminal Procedure Code, section 
526 (8), and the proceedings’ subsequent 
to such refusal were illegal, vide Empress v. 
Gayttrt Prosunno Ghosal (1) and Surat Lall 
Ohowdhry v. Bmpress (2). 

The conviction and sentence are set 
aside and itis ordered that the case ‘be re- 
tried ab initio. The District Magistrate. is 
requested to order the re-trial by a different 
Magistrate. *, 

The accused should be released on bail. ` 


-Conviction set aside, ` 


(1) 16 C. 455. (2) 29 O, 211. 
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GOBINDA MOHUN DAS ©. KUNJA BEHARI DAS. 
(s. 0.10 O. L. J. 414; 14 0. W. N. 153.) 
OALCUTTA HIGH COURT. 
Orv Rous No. 2557 or 1909. 
h : July 23, 1909. .- 
` Present : :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
GOBINDA MOHUN DAS AND OTHERS— 
~- DEFBNDANT8—PETITIONERS 
~ ~ wersts : 
“KUNJA BEHARI DAS AND oruers—- 
PLAINTIPFS— OPPOSITE PARTY. 
Pleadinga—Scandalons matter—Diahonesty, allega- 
_ tion of —Affidavit—Allegations on bdelie/—Grounds for 
belief to be stated— Civil Procedure Oode (Act F of 
1908), 0. XIX, R3. 

Scandalous matter should be avoided in pleadings, 
and gny proceedings before the Court may be objected 
to for scandal and the scandalous matter ordered to 
be expunged. The Court may take action of ita own 
motion or upon the application of the aggrieved party. 

` Allegations of dishonesty are scandalous, but they 
‘cannot be treated as such if they are relevant to the 
iague. 

Fisher -y.-Owen, B Ch. D. 653, followed. 

Allegations of ‘dishonest. conduct should never bo 
made in pleadings ifno reliefis sodght on that gronnad, 

: Brooking v. Maudslay, 65 L. T. 343, follow 

If in an affidavit, allegations are ‘made ` belief, 
thë grounds for such belief must be stated as: provided 

- by O. XIX, B. 8 of the Civil Procedure Code; and if 
they are not stated the Court will reject the affidavit. 

Rule-obtained by the defendants in a suit 

pending i in the Court of the: Sub-Judge of 


Dacca, for its transfer to the Court at Barisal. . 


“Dr. Rash Behary Ghose’and Babu Bipin 
Chandra Mullick, for the Petitioners.. 

Mr. Ohuekerbutiy,” Babus ` Dwarka 
Chuckerbutty, Khetter Mohun Sen and Sarat 

< ‘Chandra Bysak, for-the Opposite Party. 

“ Sudgment.—wWe are invited in this 
Rule, under sections 22.and 24 of the Civil Pro- 
cedure Code of 1908,to transfera suit pending 
in the Courtof the Subordinate Judge of Dacca 
to the'Conrt of the Subordinate Judge-at 
Barisal. The suit] was instituted on the 12th 


March last by the plaintiffs’ Opposite Party for. 


dissolution of three partnership businesses, 
for accounts and for incidental reliefs.. The 
6th of May was fixed for settlement of issnes, 
but as the defendants’ have obtained time 
from the Court to file their written statements, 
the suit is still at the preliminary stage. On 
the 25th May last, the Subordinate , Judge 


made an order for production of documents’ 


against the,- defendants who are applicants 
before this Court.- On the Ist July these 
‘defendants applied to this Court for transfer 
of the suit‘and obtained the rule now under 
consideration, The substantial grounds upon 
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Nath 


“which the transfer is sought are three-fold ; 


namely, ‘first, that the main partnership 
business in respect of. which dissolution ig 
now asked for, is carried on at Barisal, and 
the papers of that . business- which must be. 


_produced and examined at the trial of the 


suit are in that town, so that if the case is 
heard at Dacca and the papers are required 
to be produced there, the work of the business 
will be interrupted and the business itself 
may he completely ruined; secondly, that’ 
the majority of the witnesses likely. to be 
called by both sides are men- residing in the 
of Barisal and their examination 
at Dacca or on Commission at Barisal would’ 
lead to much inconvenience and. involve 
needless expense; thirdly, that the records 
of numerous cases decided by the Civil, 
Criminal ‘and -Revenue Courts at Barisal’ 
which will ‘have to be called for to disprove 
the case of the plaintiffs and establish the 
defence may be more - conveniently examined 


_ at Barisal than at Dacca. The application 


has been strenuously opposed on behalf of’ 
the plaintiffs as well-as some of the defen- 
dants whose interest appears to be identical 
with that of the plaintiffs. On their behalf 
it has been urged, first, that as dissolution 
is sought in respect of three partnership 


businesses two of which are: situated at - 


Dacca, the transfer of the suit to. Barisal 
would -enhance rather than -diminish the 
inconvenience to the suitors; secondly, that 


as some of the witnesses are residents of- 


places other than Barisal and must in any- 
event be examined on Commission,- no sub- 
stantial advantage is to be gained by-a trans- 

fer of the suit to Barisal; and thirdly, that 
records of previous litigations ‘between the 
parties in Barisal Courts may be produced 
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i 


at Dacca, with quite as much facility as ` 


at Barisal. It has further been suggested 
that as the plaintiffs are arbiter litis, they 
have the right to bring their suit in any 
Court which the law allows, and the suit 
ought not to be transferred unless it is 
clearly- established that the. balance ` either 
of convenience or expense is in favour -of a 
transfer of the case. In support of thig view, 
reliance has been placed upon. the. decision 
of this Court in the case of Khatija Bibi y 
Taruk Ohander Dutt (1). It bas also been 
suggested in the affidavit filed by. the plaintiffs — 


that- the defendants are me £ 
a) oc. 980; 13 C. D. R182 considerable 
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influence at Barisal and are on terms of 
intimacy -with the two Subordinate Judges 
of that district and that the transfer of the 
‘case to Barisal will place the plaintiffs at a 
disadvantage as they will not be able to 
secure the services of good pleaders. It has - 
been, argued onthe other hand that these 
allegations are untrue and scandalous and 
ought to be struck off from the record. It 
may be further added that each side has 
impugned the affidavit filed by the other, on 


_the ground that it contravenes Order XIX, 
Rule 


3 of the Code of Civil Procedure, 
inasmuch as the statements of the deponent 


„are based on his belief fhe grounds where- 


of are not stated. After a careful considera- 


tion of the arguments addressed to us on |, 
‘both sides, we have come to the conclusion 


that in the interests of justice, the suit 
ought to ve transferred from Dacca to Barisal. 

Upon the materials which have been placed 
before the Court, it is manifest that although 
“the suit is nominally for dissolution of three 
partnership businesses, _there is practically 
only one business in full operation, and that 
is the one carried on at Barisal. It appears 
that the original business was started in 
Dacca in the name of Rambandhu a century 
ago ; a branch of the business was established 


„at Barisal about 1816 and another branch 
,was eStablished at Dacca about 1841. In the 


year 1859 the business of the parent firm 


‘at Dacca ceased, though annually an account 


book was prepared and the heading only 
was entered in it; and since 1892 the branch 
firm at Dacca has also ceased to carry on 
‘business. Under these circumstances, it is 
manifest that the business now in full 
operation is at Barisal and the records in 
respect thereof are retained in the same 
place. There can be no question, therefore, 
. that the trial of the suit at Dacca and the 
consequent production and detention of the 
papers at Dacca will not only cause serious 
inconvenience to the parties but may hamper 
and injure the business itself. It is further 
clear that alarge proportion of the witnesses 
to be examined are at Barisal and may 


_be more conveniently examined there than 


at Dacca. The circumstance upon which 
stress was laid by the plaintiffs that some 
of the witnesses reside in places other than 


+ Dacca and Barisal and must consequently be 


examined on Commission at considerable 
experise.and inconvenience, does not really- 


BY 
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` pointed 


“Tf a statement of this 
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touch the matter. It seems to us to be fairly 
clear that so far as examination of witnesses 
is, concerned, the inconvenience is likely 
to be greater if the case is tried at Dacca 
than at Barisal. It cannot also be seriously 
disputed that the records of the previous 
litigations between the parties most of which 
apparently in Barisal may be more 
conveniently produced and examined if the 
case is tried at Barisal than at Dacca. On 
a consideration, then, of all the circumstances, 


‘the conclusion is irresistible that whether 
‘tested from the point of view of expense 


or convenience, the place-of trial ought to 
be Barisal. This brings us to a consideration 
of the allegations made in the thirteenth 
paragraph of the affidavit of the plaintiffs 
As we have already stated, it was argued 


“on behalf of the petitioners that the allega- 


tions contained in that paragraph are 
untrue and scandalous and ought to be 
expunged or the affidavit ought to be directed 
to be taken off the file. It’ is well-settled; as 
out in @ work of high authority 
(Daniell on Chancery Practice Vol. I p. 336), 
that scandalous matter should be avoided in 
pleadings, and any proceedings before the 
Court may be objected to for scandal and the 
scandalous matter ordered to be expunged. . 
character is inserted 
‘in an affidavit, it may be ordered to be 
taken off the file or the partictilar passage 
“may be directed to be expunged. The Court 
may take action of its own motion or upon 
the application of the aggrieved ‘party. But 
the question still remains, what is the test 
to be applied, to determine, ‘whether a matter 
is scandalous. There can be no doubt that 
allegations of dishonesty are scandalous, but 
they cannot be treated as such -if they are 
relevant to the issue, for in the words of 
Lord Justice Cotton in Fisher v. Owen (2) 
“nothing can be scandalous which is relevant,” 
‘or, as put by Lord Justice Brett in Millington 
v. Loring (8), the mere . fact that these 
paragraphs stated a scandalous fact dces 
not make them scandalous. The sole question i 
is, as Lord Chancellor Selborne stated in 
Ohristie v. Ohristie (4), whether the matter 
alleged to be scandalous would be admissible 
im evidence to show the truth of any allega- 


‘tion in the pleadings, which is material with 


reference to the relief prayed. Now, judged i in 
(2) (1878) 8 Ob. D. 653. 
(3) (1880) 6 Q. B. D 198. 
4) (1873) L. R. 8 Ch. App. 499. 
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the light of these principles, what is the 
position in.the present case ? A vague allega- 
‘tion is made that one of the defendants is 
a man of very: great influence in the 
‘town of Barisal, and to the information 
and belief of the deponent, is on terms of 
intimate friendship with all the leading 
members of the Barisal Bar as well as the 
Government Officials; from this we are invited. 
‘to draw the inference that the members of 
the Bar will be so untrue to the traditions 
of their profession ‘that the plaintiffs will 
not be able to secure the services of good 
pleaders. There ig not the remotest sugges- 
tion that the plaintiffs have approached any 
individual members and have been refused 
legal assistance in the matter of this 
litigation. The charge, therefore, comprehen- 


sively brought against all the members of- 


the Bar, must be treated as reckless and 
without any solid foundation. It is further 
suggested that the two Subordinate Judges 
are tenants of houses belonging to the Barisal 
branch of the firm which is under the 
management of the defendants. The deponent 
does not venture to state explicitly that 
the plaintiffs do -not expect justice at 
the bands of these Subordinate Judges, but 
the insinuation obviously is that these J udicial 
Officers are likely to be prejudiced i in favour 
of the defendants. In our opinion, an 
insinuation of. this character ought not to 
“have been recklessly made in an affidavit 
filed in this Court. We may add that we 
have made a reference on this subject to 
the learned District Judge and the two 
Subordinate Judges. The latter officers stated 
that although the first- defendant and his 
co-sharers are the proprietors of the houses 
occupied . by them, they would not feel 
embarrassed ifthey had to iry their cases 
and that asa matter of fact, they had tried. 
the cases of these defendants against other 
people without suggestion of any objection. 
The learned District Judge further adds that, 
for many years, these defendants were the 
landlords of the houses in which successive 
District Judges resided, and that without 
_ any objection their cases -had always been 
tried by District Judges. It further appears 
from the affidavit in reply on behalf of the 
petitioners that the Subordinate Judge of 
Dacca in whose Court the case is now 
pending resides in a house of which the 
landlords are three of the defendants, and yet 
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up to the present stage no suggestion has 
been made by any of the parties that he 
was for that reason disqualified from trying 
the present suit. It is quite clear from the 
paragraph of the affidavit on behalf of the 
plaintiffs to which reference has already 
been made, that they do not resist 
the transfer on this ground, but merely 
stated the facts which convey a covert 
insinuation against these Judicial Officers. 
As wag observed in the case of Brooking v. 
Moudslay (5), allegations of dishonest conduct 
should never be made in pleadings if no 
relief is sought on that ground. We regret 
that statements of this character should have 


_ found place in an affidavit filed in this 


Court and we direct that paragraph’ 13 of | 
the affidavit of Jadu Nath Das be expunged. 

There is only one other observation which 
we wish to make in connection with this- 
matter. As already stated, each of the 
parties assailed the affidavit filed on behalf 
of the other on the ground that it was in 
contravention of Order XIX, Rule 3 of the 
Code. There can be no question that each of. 
the affidavits is to some extent open to 
criticism. But as considerable laxity in these 
matters has been tolerated in the past, and 
as in this casethe facts and circumstances can 
be gathered with sufficient certainty from 
the records before us, we do not propose on 
the present occasion to reject the affidavits 
or to make any special order for costs as 
we should otherwise have felt inclined to 
do. We need only invite attention to the 
observations of the Court of Appeal in the 
case of Re Young Manufacturing Oo. (6), 
and to the judgment of Sir George Jessel in 
Quarts Hill v. Beas (7). 

Tf in future an affidavit is filed in which 
allegations are made on belief without a 
statement of the grounds for such. belief, . 
the Oourt will be prepared, if objection is 
taken, to enforce the strict rule. 

The result, therefore, is that this Rule 
is made absolute and the suit is transferred 
to Barisal to be tried by such Subordinate 
Judge there as may be determined by the 
District Judge. The petitioners are entitled 
to their costs of this Rule. We assess the 
hearing fee at five gold mohurs. 

Let the record be sent down at once. 


. Rule made absolute. 
A 1886) 55 Law Times 343. 2 
6) (1900) 2 Ch. 758. ` 
C7) (1882) 20 Oh. D. 501 at p. 508. 
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“NAYAKOTI NARAYANA CHETTY V. LOYALINGA OHETTY. 


h MADRAS HIGH COURT. 
“Seconp Cryin Appear No. 225 or-1907, 
~ ‘4 November 16, 1909. 

Present :—Sir. Ralph Benson, Judge, and Mr. 
a Justice Krishnaswamy Iyer. . 
NAVAKOTI NARAYANA -CHETTY 
' AND ANOTHER—APPELLANTS 

versus 


LOYALINGA CHBETTY—Rusponpenr. , 

Transfer of - Property Act (IV of 1882), 88. 54, 55 — 
Bale to a mnor is invalid, 

The Privy Council decision in Mohori Bibee v. Dhar- 

modas Ghose (1), declaring contracts by minors void 
applies also to. sales of immovable propertiesto per- 
sons who are minors. Suoh gales are wholly void.- 
: Per Benson, J.—A. sale necessarily involves the 
idea of a contract as its foundation, and the Privy 
Council has held that a contract by a minor is not 
‘merely voidable at the option of the minor but is 
void.’ - je, eee ' / 

Per Krishnaswamy Iyer, J.—There can be no sale 
unless there are mutual agreements in its inception. It 
must be invariably preceded by a contract for the sale 
of thé property which, as defined by section 54 of tho 
Transfer of Property Act is a contract that tho sale of 
such propertyshall take place on terms settled between 
the parties. Section 55 again imposes on the buyer lia- 
bilities in the absence of a contract to the contrary The 
imposition of these liabilities involves the notion of 
competensy to contract, which the opening words of 
the section also suggest: It being, therefore, im- 
possible to, conceive of a sale without a reciprocal 
promise, past or concurrent, there can be no legal 
sale in favour of a minor contracting ‘party. 

Sindhsheri Ganpatsangji v. Abraham, 20 B. 755; 
Behari Laly. Beri Lal,8 A, 408, Amirthathmmal vy. Peri- 
asami Pillay, 82 M. 325, ò M. L. T. 255; Baijnnth Singh 
v. Palta, 30 A. 125, A. W. N. (1908) 38; 6 A. L. J. 96; 
Valentine v. Cavili, 4R. 24 Q. B. D. 166, and Edward 
v. Carter, 1898, A. O. 860, referred to, 

- Meghan Dubev. Paran Sinyh, 80 A. 63; 5 A. L. J. 14; 
A. W. N. (1909) 10, distinguished. 


Judgment. = 
Benson, J.—The question for decision in this 


second appeal is whether the sale evidenced 
by Exhibit-A is void. 


“4 


The District Judge has held that as the ` 


sale was made to a minor (the Ist defendant) 
itis void under the ruling of the Privy Coun- 
cil in the case of Mohori Bibee v. Dharmodas 
Ghose (1). K SS 

I think that the decision of the DistrictJudge 
isright. A saleis atransferof ownership in ex- 
change fora price paid or promised orpart paid 
and part promised (section 54 Transfer of 


Property Act) and it is, in my opinion, im-, 


possible to conceive of a price being settled 
except as the result of an agreement between 
the parties. In other words a sale necessarily 


‘Involves the idea of a contract as its founda- 
(J) 80 C. 539; 7 0. W. N. 541; 5 Bom. L. R. 421. 


tion,and the Privy Council. has held that a, 
contract by a minor is not merely voidable at 
the option of a minor batis void. ` o 
The second appeal, therefore, fails and is 
dismissed with costs. g 
Krishnaswamy Iyer, J.—The question raised 
in this case is one of considerable importance: 
The Privy Conncil has decided that a contract 
by a minor is void. It does nok follow from 
this that a promise made to a minor in return 
for a past consideration and not for a 
reciprocal promise is necessarily void. Itis 
not stated that the acceptance of a promise 
made by an adult requires competency to 
contract on the past of the acceptor. Suppose 
an adult person promises to pay a boy a 
sum of Rs. 10 for an errand that the boy-hag 
executed for him can it be said that the pro- 
mise is not enforceable? Section 2 of the 
Indian Contract Act defining consideration 
says when at the desire of the promisor thé 


“promisee or any other person has done or 


abstained from doing or does or abstains from 
doing or promises to do or abstains from doing 


. something, such act or abstinence or promise 


is called a consideration for the promise”. 
This no doubt is at variance with the English 
Law. See the notes to Lampligh v. Brith- 
wait (Smith’s Leading Cases, Volume 1 page 
T51). But whatever limitations may be 
imposed upon the language of the Act they 
cannot invalidate a promise made in return 
for a past consideration which ‘ifas moved 
from the promisee at the request of the pro- 
‘misor, though it did not originate with a 
view to the subsequent promise. See Sindha- 
shri Ganpatsingjt Himatsingit v. Abraham(2). 
This being so how does the matter stand in 
the case of a promise to a minor? It is 
difficult to see any distinction when the con- 
sideration is nota reciprocal promise. How- 


| ever this may be, the question arises what 


the effect of the Privy Council decision is 
upon a sale of property to a minor. Section 
7 of the Transfer of Property Act nullifies a 
transfer of property by the minor: There is 
no general provision in the Act as regards 
the validity of a transfer to a minor. Clause 
(A) of sestión 6 of the Act requires for the 
validity of a transfer that it should be made 
toa person legally not disqualified to be.a- 
transferee. It is nowhere stated that a 
minor is so disqualified. The fact that he 


can be a donee under section 127 of -the 
(2) 20 B. 755, A i 


1 


“part paid and part promised”. 
` complete a transaction of sale there must, be. 


i in its inception. 
-a contract ‘of sale with reference’ to the- 
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Transfer of Property Act is sufficient to refute 
the notion that a minor cannot be a transferee. 
It remains: however, a question to be solved 
whether a minor can purchase property. À gale 
is-defined by section 54 of the Transfer of 


Property Act as ‘a transfer of ownership in- 


exchange for. @-price paid or promised or 
In order to 


two things, a transfer of ownership and a 
price paid or. promiséd in exchange. The 
mere fact that some money was already due 
to the minor will not make it a price unless 
the minor agrees to treat itso. If, on the 
other hand, there is a promise to. pay 8 price 
that would beinvalid as -a minor’s contract 
and there can be no sale aot all without a 
price. Inthe case eithér of’ money already 
due to a minor or ofa promise to pay by him, 
the minor's contract to make it a price is 
essential to convert the mere transfer of 
ownership into a sale. There can be no sale, 
therefore, unless there are’ mutual agreements 
Asale is often spoken of as 


mutuality of obligations. It myst invariably 
be preceded by a contvact for the sale of the 
property which, as defined by section 54, is a 
contract that the sale of such property shall 
take place on terms-scttled between the parties. 
Section.55 “again imposes liabilities on the 


` buyer in the ‘absence of a contract_to the. 


~- contrary. The.imposition of. these liabilities 


‘involves the notion of competency to contract - 
. which the opening words of the section also | 


‘suggest. lt being; therefore, impossible to 
-conceive-of a sale without a reciprocal pro- 
mise past or concurrent. I must come to. the 


“ conclusion that there i is no legal sale i in this 


` 


l reference to a sale. 


case. i 

In Sheppard and Browne's Commentaries 
‘on the Transfer of Property Act the following 
“sentence occurs. “It is upprehended a mort- 
gage may validly be made in his (minor's) 


favour”. and reliance is placed on Behart Lal. 
“v. Bent Lal (8). 


No opinior, however, is ROEN with 
Whether the observation 
„is correct with reference to a mortgage and 


‘the case js good lew after the Privy Council ° 


decision it is not necessary to express any 
opinion: 
-mortgage does not always requiré a . reciprocal 


promise, pastor present, on the part .of the 
0 3 A. 408.5 - ee 


` it within reasonable time. 


‘on 


It may be that the execution ofa 


mortgagee when there is no sichi promise, it 
may well be that a mortgage by a person 
competent to contract in favour-of a minor is 


‘valid. Tbe -decisions in Amirthathammal v. 


Periasami Pillai (4) and Baijnath Singh v. 
Palin (5) pre-suppose a valid sale and confine 
the vendor to the remedy of recovering the 
purchase money on default by the purchaser. 
The case of Meghan Dube’ v. Paran Singh 
(6), does not touch the present question. 
All that is decided was that -a sale in the 
name of a minor but to the family -of which 
he was a member was valid. | 

Reference was made at the Bar to the 
English Law and the decision, Thurstan v. 


Nottingham Permanent Benefit Building Society” 


(7) was relied on. With reference to the latter 
it is enough to quote the words of Cozens 
Hardy (L. J.) at page 13. To refute the 
appellant’s argument, he says: “The first was 
a contract for the purchase of the land. This 
was voidable only and not void and has been 
adopted and confirmed by the plaintiff since 


‘she attained 21.-Under this contract and as a 
légal consequence of it there arose a vendor's ° 


lien for unpaid purchase money”. These 
observations clearly distinguish the c case from 
the law in India; Pollock on Contracts, 7th: 


Edition, page 64, was also referred to. The . 
learned author -there: says: 


‘It seems to 


follow that no “property will - pass to the - 


“infant by the attempted contract of sale and 


that if he pays the price orany part of it 


before delivery of the goods he may recover _. 


it back, as indeed he might have done before 
the ‘Act (Infants, Reljef Act); For the con- 
tract was voidable and he was free to rescind 
But ibt does not 
follow that ifthe goods are delivered no pro- 
perty passes, or that if they are paid for the 


“money may be recovered back. ` At all events 


an infant who has paid for goods and received _ 
and used them cannot. recover the money 
back”. The above passige based upon-the 


construction of the Infants Relief Act and - 


the history of that- legislation cannot afford 


‘any guide to the ascertainment - of the law in 


India: Indeed the judgmentof Lord Coleridge, 
C: J. in Valentini v. Canali (8),puts the matter 


A. W. N. (1908) 38; 5A. L. J-96. 
L.J. 14, A. W. N. (1908) 10. 
LH Ch, 83; GO.W. RE 99 


pees? eee T. 255.7 
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round of natural'justice which section 1 ~ 
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of the Infants Relief Act could not, be Sansa 
to violate. Says His -Lordship: ‘No doubt 
the-words of section lof the'Infants Relief 
Act are strong and general. But a reasonable 
construction should be put upon them. The 
construction which has-been contended for on 
behalf of the plaintiff would involve a 
violation of natural justice. When an infant 
‘has paid for something and has consumed or 
used it, ib is contrary to natural justice that 
he should recover back money which he has 
paid”. And again: “The object. of the 
statute would seem to have been to restore 
the law for the protection of infants upon 
which judicial decisions were considered to 
have imposed qualifications’. Before’ the 


Infants Relief Act the position was this with - 


reference infants’ contracts in England. 
Simpson on the Law of Infants says- at page 


4, The acts of an infant fall under three: 


heads according as they are (1) void, (2) 
voidable at the election of the infant on those 
claiming under him, (3) binding on him as 
fully as if he had attained 21”. The last 
class which related to transactions beneficial 
to the minor was left untouched by the Atct. 
` It did not affect class (1) either. And to state 
it shortly it rendered the acts falling under 
class 2 void. Before the act the law with 
reference to an infants’ purchase is stated 
thusin Dart’s Vendorsand Purchasers, Vol. 1, 
page 32: “An infant can purchase but on 
his attaining 21 he may at his option adopt 
` or abandon the contract ” and again “an 
infant after attaining majority must, if he 
intend to abandon his contract, do so within a 
reasonable time to be determined ón the cir- 
“cumstances in each case. If his election be 
to avoid the purchase he ought to disclaim.” 
What the effect of section 2 of {the Infants 
Relief Act will be upon the foregoing state- 
ment of the law, it is not easy to say. But 
the author of the well-known work above 
referred to gives the wholesome advice that 
the only safe rule of practice is to have an 
entirely new contract, not one which isin 
terms or according to its fair construction 
“merely a confirmation of the previous voidable 
contract, but see Hdwrads v. Oarter (9). The 
English Law, therefore, does not help us to a 


_decision of the question of the validity of a 


salein India. The conclusion already ex- 
pressed as to the invalidity of the sale in 


@ (1898) A. 0. 360, 
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‘to the mahal on partition. 


383 


question remains unaffected. The second 
appeal is dismissed with costs. á 
` Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Sgoonp CIvIL APPRAL No. 1394 or 1907. 
November 29, 1909. - 
Present :—Mr. Justice Tudball. 
RAM LAL AND otaers—Derenpants—: 
APPELLANTS z N 
VEBUS 
DEBI SINGH AND eae Ba 


RESPONDENTS. 

Appetl—One of the apvrellants dying pending: the 
appeal— Representative of the deceased not brought on 
record—AU persams interested not before Court-~' 
Abatement of appel. 

One of the -appellants against a joint decree died- 
during the pendency of the appeal in the High Court. 
His representatives were not brought on the record: 
Held, that the appeal must abate as the Court had 
not before it all those persons whose interest might 
be affected by the decree. ` 

Kamla Pat v. Baldeo, 22 A. 222, followed. 


Second appeal from the decision of the 
Additional Judge of Meerut, dated the 4th 
of July, 1907. © 

Mr. J. N. Mukerji, for the Appellants. 

Mr. J. N. Ohoudhri, for the Respondents. 

Judgment.—This appeal arises out 
of a suit for declaration of title brought 
by the plaintiffs-respondents against certain 
defendants. The suit related to certain plots 
of land. The plaintiffs claimed that these 
plots belonged to them and were allotted 
The defendants 
claimed that these plots had been allotted 
to them on partition. The defendants were 
the. owners of one mahal, the plaintiffs were 
the owners of the other mahal. The Court 
of firat instance decreed the suit in respect 
of one plot and dismissed it with respect to 
the other. On appeal the lower appel- 
late Court granted the plaintiff a decree in 
respect to both plots excepting an infinite 
simal area of one. The decree was a joint 
decree against all the defendants, the latter 
all appealed. Pending the appeal one of 
them died and his representative in title 
was. not brought on the record within the 
period allowed by law. An application was 
as a, matter of fact made out of. time but ~ 
it- was, disallowed. 

A preliminary objection is now takeh bə- 
fore. me that under the authority of the 


$ee ` 


must be held to have abated because. this 
Coutt hpa not before it all those persons whose 


- interest. might be affected by the decree. 


That suit was one ta.obtain a -certain decla- 
ration As in that suit so also in the present 
“one, one of the sppellants-died pending the 
appeal: and” ‘his "representatives were not 
brought on: the tecord a the period 
„allowed by law. pa WA 

The two cases are: in my opinon parallel. 


` It is impossible to bring before the Court 


- gent 


- 


Galah 


LTA) 29 A5222, =. 
Pee ae Kaga it 


, 28 `B. 461; ‘Anrinamah v, Mabbu Bali Reddi, 


all persons whose interest may be affected 


‘by -- the: deerée.-in appeal. The: appellants 


have only themselyes to thank for the pre- 
‘state ..of affairs. 'Thé-appeal must, 
therefore, be deemed to, have abated. T- 
.dismiss the sppeal with ‘costs including, in 
, this Court; foes - “OL. the higher scale. . |, 
- Appeal dismissed. 


. r na 
J vik a D 
ee 


6 © MADRAS HIGH COURT: 
ganas ivin Aprpran No. 1040 oF 1904. 
October 5,1909.° '... 
Presents :—Mr. Justice Wallis and Mr. J astice 
. - Miller, ‘ 
ADIU SURYAPRAKASA ROWA 2 
oc. APPRLLANT . te ae 
ie -Dz MOTEUE |” 
NIDAMARTY - GANGARAJ U AND “OTRAS 
:— RESPONDENTS. . ~ ; 
„Hindu Law— Adaiption—Adoption by oi of 
@ deceased ` co-parcener 
band’s brother's widow in whom thé estate had vested 
on her hxnbana’s > decease—ddoption defeating: an. es: 
tate a'ready vested, principle sore STON the ana- 
logy of. 
-Aand E werd undivided co- -parceiers. A having 
pre- deceased B the y family properties vested in B’by 
survivorship, and ‘on Bs death descended to his. 
widow. After Bis death, A’s.widow adopted the 2rd 
defendant a8 & son. Tha lower Court found that 
he ‘adoption was made with the implied consent 
£, andjwithout ‘opposition from B’s widow. 
“. Held, (Milter, doubting) that the “consent, of 
B’s widow, even if given, could ‘not validate the 
adoption as the estate-had already vested inher. - 
Mussamat Bhooban Moyes Debia v. Ram- Kishore’ 
Acharj: Chowdhury, 10 M. L A. 279; 3 W. BY 16 
; Vellanki Venkata Krishna Rao v. Venkata Rama. 
hai, 1 M. 174; 4L A. 1; 26W- R. 21; Padmakumari 
Debsa Ohowahrans v. The Oourt.of Wards, 8 O. 302; 
B LA. 229; Thammayal v. Venkatarama, 10 A. 205; ` 
Mamk Chand Golecha v: Jaggat Settani Přun Kumari 
Babi, 170.518; Ramkrithna v. Shanirao, 26 B. 526; 
Hahikyamala, Bose v. Nanda Kumar Hose, 38 O. 1306; 
40. L. J: 357;,11 C. W. N. 12; Anandibat, v. Kashabah, 
8 M. 


_ ANDIAN_ 045. 
> ADINI RURYAPRAKASA V, NIDAMARTY GANGARAJU. 
_ryling-jn Kamla Pat v. Baldeo-‘(1) the appeal, 
-8 I. A. 184 and Chandra v. Gojarabai, 


weeks.. 


toth the consent of her hus- > 


-~ 1909 
5. C6 Rep: 108;- Firađa Pratapa‘ Raghundda ` Do 
Y. Broso Kishoro ' Patta Deo, 1 M. 69;25 W. R. 291, 


"14. B. 463; 


Vasudeo vy.’ Ramcharidra,_22- B. 551; “Payara y. 


| Appanna, 28 B. 327, referred to. ~ ‘ 
. Second appeal against the det of the 
- Court of the Additional Subordinate: Judge of 


Godavari at Rajahmundry in -A. S.No. 482 
of 1902, presented -against the decree of the 


` District-Munsif's Court of Bhimavaram in 


0. S. No. 810-of 1900. 


J udgment.—The plaintiff denied the me 


alleged adoption and it was: for the defen- 
dant to ‘show that there was a valid. adop- 
tion, It Lakshminarasayya ‘did not predeceasé 
his brother, ther unless the adoption by the 
brother’s widow was made in this. life- time, 
it was. bad at’ any rate in the. absence of: ‘the 
consent of Lakshminarasayy’s widow. It was, 
therefore, for the defendant to show that:the 
adoption was made. at a time when thé widow 
was competent to adopt after the death: of 
Lekshminarasayya’s- ‘widow, or that. it-was 


‘made with the consent of. this :widow and 


validated by such. consent. We- must, 
therefore, call for a ‘finding ag to whether. 
the. adoption , was made after the: widow's. 
death: or in- her life-time, and if in “her 
life-time whether her consent was obtained, 
and was sufficient -to validate tha: Bdgption. 

3. Fresh: evidence: ‘may’ be taken.“ = 

,. The ‘finding must be submitted within six 
“ Seven aga will be allowed for fling 
objections. 


: This ‘second apel again oani ‘on-for | 


hearing on- Friday the 4th day of: December, 


1508, on receipt of a letter from the Dist: K 


rict. Judge `of- Godavari for the. transfer- of 
A. S. No. 482 of 1902 from the file- of the 
Additional * Subordinate- Judge's Court. of 
Godavari at Rajahmundry to ‘that of the 
Subordinate Judge’s Court of Kistna.at Ellore, 
the Court made the following = = ~ 
¿ Order.—Inmadditien to the finding salled 
for it: should also be. found whether, if the 
adoption took place. after: Lakshminarsayya’s 
death, it took place with the consent, of. his 
widow. 

“In WG AN with tha ee orders the 


Subordinate: Judge of Ellore submitted the . 


following 
` FINDINGS—1. “The High - " Court call 
ed for: findings..on two: issues, the first 


of which was whether the widow. was com- -- 


petent to adopt at the date of the adoption 
of „the 2nd defendant and hethen, dithe 
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adoption took place after Lakshminarasayya's 
death, it took place with thé consent: of his 
widow. 

2. Ishall deal with both the issues together. 
Nidamarthi Narasaraju and Nidamarthi 
- Lakshminardsaiyya were brothers. According 
to the plaintiff the two brothers were undivid- 
ed, and on the death of Narasiraju, Laksh- 
thinardsayya became the sole Owner by right 
of survivorship. Ou the contending defen- 
dants’ behalf the allegation was that Laksh- 
Minarasayya died first so that on his death 
Narasaraja became the owner of the pro- 
perties. 

3. If the contention of the 2nd defen- 
dant were true, -Narasaraju betng the last 
male-holder any adoption made by his widow 
Ching Péramma would be valid in case she 
- had permission or authority from her hus- 
band or hië gnatis. In the present case it 
wad. alleged that China, Peramma adopted 


the 2nd defendant with the consent of the 


gnatis and, tharefore, such an adoption ought 
to be held valid, If on the other hand the 
plaintiff's contention were accepted as true, 
on the death of Narasaraju, the property 
having vested in his undivided brother Laksh- 
minarasayya, the widow China Peramma be- 
tama a mere maintenance holder and- she 
could not ag such. adopt.. From the evidence 
already recorded it is clear that the two 
brothers Narasarajo and Lakshminarasayya 
hever became divided. Thus the main ques- 
tion . arising for decision will be whether 
Narasaraju or Lakshminarasayya died first. 

4. The plaintiff and the 2nd defendant 
adduced ` otal evidence in support of -their 
respective contentions. But the deposition 
of the present 2nd defendant given in O. 
8. No. 93 of 18960n the file of the District 
Munsif’s Oourt of Ellore was exhibited “ab 
this trial. Therein he admitted that Nara- 
saraja died first. Apart from the oral evi- 


dence which, however, appeared to be unsat-— 


isfactory, thereis Exhibit—J from which it 
is clear that Narasaraju died first. 

‘ 5, According to the 2nd defendant, Nara- 
saraju’s widow China Peramma adopted him 
with the consent of the gratis. The question 
then arising for decision will be whether she 
had the consent of the widow of Lakshmi- 
narasayya. No specific evidence was’ let in 
on this point. The 2nd defendant’s pleader 
argued that the two widows Ohina Peramma 
and Ramanamma, onthe death of their 
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“was adopted by one 
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respective husbands, divided the properties 
between them and continued to hold and 
enjoy them separately and that at such a 
time the adoption of the 2nd defendant by 
one of the widows, China Peramma, was - 
made with the consent of the gnatis and the 
other widow raised no objections whatever 
and, therefore, the consent of Ramanamma 
must be implied from her silence. 

6. It does not appear that Ramanamma 
raised any objection either at the time of 
the adoption or afterwards. It does not 
appear that she sued to have the adoption 
set aside.. That the adoption did take place 
there can be no doubt, becanse; besides the 
oral evidence, there is admitted documentary 


“evidence in the suit which shows beyond 


all doubt that the 2nd defendant was really 
adopted by China Peramma. His name was 
also entered in the accounts and he alone 


-was leasing out the lands as adopted son. 


Upon the documentary evidence alone it can 
be fairly said that the 2nd defendant was 
adopted by China Peramma. 

7. The two widows were living apart 
from each other enjoying separate portions 
of:the property, and the adoption having 
taken place withthe consent’ of the gnatis 
and at such a time no objactions haviug 
arisen on the part of the widow Ramanamma, 
it may fairly be presumed that she gave 
her consent to the adoption made by Ohina 
Peramma. No doubt ‘specific evidence as to 
the actual consent is not forthcoming, but 
at this distance -of time it will not bo 
possible for the 2nd defendant to prove 
consent by evidence. He was barely ning 
or ten years old-on the date of adoption 
and the adoption itself took place abont 89 
years ago. Further the 2nd defendant who 
-of the widows: was 
after all one of the reversioners to succeed 
to the estate of the two brothers on the 
death of the two widows. It may, therefore, 
be presumed that the widow of the elder 
brother made the adoption, and the widow 
of the younger brother kept-quiet without 
raising her objections. Seeing that the 
adoption cannot but be true as appearing 
from the documentary evidence frled in the 
suit and there being no evidence whatever 
that Ramanamma either at the time of the 
adoption or at any- time afterwards raised 
any objections to this adoption, it may be 
fairly presumed that there was her consent 
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for this adoption. In this view I will find : 


that the adoption was validly made. 

8. As for the question whether the widow 
was competent to adopt, the evidence is to 
the effect that the gnatis gave permission. 
_ Although the properties vested in Lakshmi- 
narasayya on the death of Narasaraju, still, 
in the circumstances of this case, seeing 
that the two widows enjoyed ' the properties 
separately and seeing that China Peramma 
was the widow of the elder brother, it may, 
I think, be found that with the consent of 
Ramanamma, the widow of the younger 
. brother, the widow of the elder brother 
adopted a boy who would ultimately succeed 
to the estate, That boy was the 2nd defen- 

dant: 
was in any manner inclined to adopt any 
other boy. 

9. Thos Ramanamma by “her conduct 
offered no opposition to this adoption and, 
therefore, in the circumstances, her silence 
might bə taken to be consent. It’ was 
further in the interests of Ramanamma, if 
she did not like the adoption, to have object- 
ed to the adoption. The adopted son latter- 
ly exercised acts of ownership as adopted 
son and Ramanamma seems to have kept 
quiet. Soch acquiescence on her part 
amounts to consent. 

10. Thus the properties held by the two 
- brothers, on the death of one, became vest- 
ed by right. of survivorship in the other, 
The adoption of the 2nd defendant made to 
| the deceased brother under the authority 
given her by gnatis, put an end to the 
survivorship. In these circumstances I find 
both the issues for the 2nd defendant and 
against the plaintiff. 

This 
hearing after the return of the finding on 
Thursday the 16th day of September, 1909, 
and having stood over for consideration till 
this day, the Court delivered the following 

Judgment. 

Wallis, J.—It has been held by the Privy 

Council in Mussammat Bhoobun Moyes Debia v, 


Rama Kishore Acharj Chowdhry (1), Vellanki 


Venkata Krishna Rao y. Venkata Rama 
Lakhmt (2), Padmakumari Debía Ohowdhrant 
`v. The Oourt of Wards (3), Thayammal v. Ven- 
katarama(4)and Mansk Ohand Golecha v. Jaggat 
(1) 10 M. I. A. 279; 3 W. B.15 (P. 0.) 
~(2)1M. “174; 41. A.1;26 W. R. 21, 
(3) 8 0. 802,81. A. 229. 
i 10 M. 205. : 


It does not appear that Ramanamme 


-view taken by Jenkins, 


second appeal coming on for final | 


Settant Pran Kumari R, 5), ‘that an aaa. 
made by a. widow to her husband after their- 
son had died, leaving a widow in whom the 

estate had vested, was void and did not take 

effect when, after the death of the son's widow, 

the estate devolved by inheritance on the 

adoptive widow herself. These decisions of 
their Lordships have been interpreted. by 

Full Benches of the Bombay and Calcutta 
High Courts in Ramkrishna v. Shamrao (6), 
and Mantkyamala Bose v. Nanda Kumar 
Bose (7), ap meaning that a widow’s power 

is absolutely at ‘an end once’ the es- 

tate has vested in the „heir of ‘her 

deceased son, and is not revived even if the 

widow herself afterwards succeeds to the 

estate. If the widgw having once lost the 
right to adopt when her son’s inheritance 

devolves on another does not re-gain it on. 
becoming herself the owner of the estate— 
if, that is to say, she cannot in these cir-. 
cumstances by her consent a8 owner vali- 
date an adoption made by her as widow, 
it would seem to follow that the consent 

of the person on whom the estate “has 

devolved by inheritance from the son jis 

ineffective to validate an adoption, made by 

the widow, and this was apparently the, 

C. J. in Anandibas, 

v. Kashibai (8). This was expressly decided 

by a Full Bench of this Conrt in Annamah 

v. Mabbu Balt Reddy (9), where it was held 

that, when after theson’s death the estate 

had vested by inheritance in his grandfather, 

and the grandfather signified his consent 

to the widow's adoption by himself giving 

the boy in adoption, his consent as owner 

did not render the adoption yalid. 

- In the present case we have to deal with: 
an estate which was vested in two undivided 

co-pareceners A and B, and on the death of 

A passed by survivorship to B, and on B's 

death descended to his widow; and the 

question is as to the effect of an adoption 

to A made by A’s widow with the consent 

of the Sapindas and also, itis alleged, with 

the consent of B’s widow. Now. it is clear that 

A’s widow might, with proper consent, have 


“validly adopted a son to A during the 


life-time of his surviving. co-parcener B, 
Sri Virada Pratapa anaa Deo vy. Broo 
i 17 0. 518. > 
6) 26 B. 526. 
(7) 38 O. 1806; 40. L. J.357; 11 O. W. N. 12. 
(8) 28 B. 461. 
(9) 8 M. H. C, Rept. 108,” 


a oÈ a co-parcener who has lost her right to <"; 


ea 
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_ MURLIDHAB v. MATRU MAT, 
Kishore Patta Deo (10), and Ohandra vi 


Gojarabat (11), but in the last case it was. 


held, that such an adoption if made after 
the deatir of the surviving | co-parcener and 
the vesting of the estate in his widow could 
not divest the estate, 78s of course it would 
if, valid.” 7 
“Then as to the alleged gnent of B's 
‘widow, the question whether’ the consent of 
the person in whom the ‘estate had vested 
-by” inheritance would validate such an adop- 
tion was léft open by a Foll Bench of the 
Bombay ` High” Court in Vasudeo Vishnu 
Manohar v. Ramchendra Vinayak Modak-(12); 
in Payapa Akkappa Patol v. Appanna (13), 
„it was held that it ‘would, but this was be- 
fore the decision of the’ Full Bench ‘in 


, Ramkrishna v. Shamrao (6), that a widow ` 
z ‘cannot adopt when the estate comes to her . 


“by inheritance after it has devolved on: her 
_ 8on’s widow; and in Anandibai v. Kushsbat (8), 
Jenkins, C. J. seemed to think, as already 
“observed, that in such a case consent would 
be ineffective. This was also the'decision 
in, Annamah v. Mabbu Bali Reddy (9) by 
A ‘which we are bound. If in these cases consent 
vis inoperative, there doés not appear to be 
“any sound reason for applying a -different 
„rale in ‘the case of an adoption by tha widow 


adopt independently of ‘such consent by 
reason of the estate having: devolved on-the 
| widow of the last co-parcener. 


: evidence justifies the presumption drawn by 
“the lower Court that the widow’ in -whom 
the estate was vested duly’ gave her con- 
Bent. i 49 

In the result the appeal is allowed and 


4 ‘the plaintift’s, suit decreed with costs through- 


ont. 4 
Miller, J =T ‘do “not think this is at alla 
Alan aa bat I am not prepared’ to differ. 

TE the power to adopt is at an snd, then 

. on thé authorities no consent can:‘revive it, 
but if the only obstacle to the divesting of 

,Ramanainma’s estate is the facb that it had 

_vested in her and was notin Peramma at 


. the time of the adoption, the power to adopt - 


_ being still ‘alive; then-I find some difficulty 
in seeing why the obstacle should not be 
removable by consent. And ib is not “very 
- (IO JM: GP W mee TA Iba. , 
5 aoa 483. 4 eoon 

(32) 22 B. 651. 


"+ (18) 23 B, 927. Ng 


inibian oasis, 


To this view 
- it is unnecessary to. consider whether “the 
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clear to me that tha power te adopt i is at 
an end in this case within the meaning of 
‘the Privy ‘Council rulings.. -In all the cases 
cited the .deceased had a son natural or 
“adopted before the proper . limit was reach- 
ed: nevertheless seeing that in Raja Fellanki 
Venkata Krishna Row v. Venkata Rama 
Lakshwi (2) the fact that the adoption 
is in derogétion of another estate is stated 
as the feature which distinguished that case 
from Musumat Bhoobun Moyee Debta vy, Ram- 
kishore Achar) Chowdhry (1), I cannot say 
that the rule which my learned brother pro- 
poses to apply could not be deduced from . 
-the decisions to which he has referred. 2 
AT; therefore, though with some hesitation, 
agree in making the decred which he pro-- 
poses to make: 
E Appeal allowed, 





ALLAHABAD HIGH COURT, 
i First Civiu ArrgaL No, 115 o¥ 1907. 
November 25, 1909, 
Present:—Sir John Stanley, Kr., - 
Chief Justice and Mr. Justice Banerji. 
MURLIDHAR—Pratntrrr—Avrantanr . 
Versus 
MATRU MAL—Dsren paNt—Rmspon en. 

-Sale—UConstderation, partial, failure of —Recision of 
contract—Refund of cannot be’ claimed till 
recision—Reciston on the ground of false representatin — 
Accuracy of the statements tested. 

By a sale-deed executed in favour of the plaintiff 
two mortgages were assigned tohim. ` It turned 
‘out subsequently that the sum stated to be due under 
the two mortgages was not the sum actually due; 
and that the amount actually due was something 
less than the amount stated and paid by the plaintiff. 
The plaintiff did not want to reacind the contract of 


< sale, on the other band hé wanted to stick to the 


b 

an; that so long as the sale subsisted , he was not 
entitled to a refund of the purchase- -money : 

Held, further, that if representations were made 
regarding the nature and character of the - - property 
which effected its ‘value and -those ropresentations 
were subsequently found to be false to the knowledge 
of the party making them, the other party to the 
contract would be entitled to rescind the contract and 
to be relieved of the bargain, ‘butif he tested the 
acoaracy of the statements made to himhe cannot 
be held to have been deceived and is not entitled 
to. rescind the contract. . Atwood v, Small, 6 OL and 
z 232, referred to. | 
_: First appeal from the ‘decision ‘of the 
Subordinate Judge of Aligarh, dated the 21st 
«of January, 1907. 

. Mr. Abdul Raoof (with jaa Mr. aw, 
Dillon), for the Appellant. ‘ 
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MURLIDHAR tv. MATRU MAL. 


Mr. Abdul Majid (with him Mr. Gobind 
Prasad), for the Respondent. 

Judgment.—tThe facts of this case 
are set forth in our order of 7th December, 
1908, by which we referred an issue to the 
Court below for a finding on the question 
whether the mortgage of the 14th of April, 
1893, had been fully discharged before the 
sale-deed in favour of the plaintiff was exe- 
cuted. That Court has found that a sum of 
Rs. 1,562-3-8 was due on the date of the sale. 
Objections have been taken to this finding- 
but, they are in our judgment untenable. 
There is no force in the first and the third 
objections. 


ona right basis. The fourth objection is 
equally untenable. As underthe terms of the 
lease executed by the mortgagor on the dato 
of the mortgage of 14th April, 1893, profits 
were payable to the mortgagee at the end of 
each year and not half-yearly, the learned 
Subordinate Judge was right in the method 
pursued by him in calculating the amount 
due on the said mortgage. 

It follows from the finding of the Court 
below that the defendant did not make a 
totally false statement as to the amount dae 
upon the two. mortgages assigned by him to 
the plaintiff. No doubt it appears from that 
finding that the fall sum of Rs. 5,300 men- 
tioned in the sale-deed in, favour of the 
plaintiff as due under the two mortgages 
was not actually due but the amount due 


_ Was a sum less by about Rs. 2,000. The 


question is whether under these circumstances 
the plaintiff is entitled toa refund of the 
purchase-money. It is contended on behalf 
of the defendant that the plaintiff has not in 
his plaint prayed fora recision of the Bale, 


_ that he is still in possession of the mortgaged 


property and is adhering to the bargain, that 


| there was no fraudulent misrepresentation 


“and that before the contract of sale was 


completed an account was taken by him in 
the presence of the sons of the deceased 
mortgagor, Baldeo Singh, that those persons 
accepted the correctness of the account and 
attested the sale deed of the plaintiff and that 
the plaintiff is, therefore, not entitled to rescind. 
These contentions seem to us to be well-founded. 
By the sele-dead i in favour of the plaintiff two 
mortgages were assigned to him. As regarda 
one of them, namely the mortgage of the lst 


of May, 1893, he has not relinquished it or 
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Asto the profitsof Afzalpur we ~ 
. think the Court below has calculated them - 


. came together. 
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offered to relinquish it. He has not given” 


` up the property but is enjoying the profits 


of it and has not offered to account for them. 
He does not, moreover, seek to rescind the 
contract of sale but has on the contrary given 
effect to itand is still adhering to 8 part of | 
the bargain. So long asthe sale subsists he 
‘isnot entitled to a refund of the purchase - 
money. It is true that if representations 
“were made regarding the nature and character 
of the property which affected its value and 
those - representations were subsequently 
found to be false to the knowledge of the 
party making them, the other party to the 
contract would be entitled’ to rescind the 
contract and to be relieved of the bargain - 
but if he tested the accuracy of the state- 
ments made to him he cannot be held to have 
been deceived and is not entitled to rescind the 
contract; see Alwood v Small (1).- Assum- 
ing, therefore, that the present guib is in 
substance one for the recision of the contract 
of sale, we think,,it has been established by- 
the evidence that an account was taken snd 
that the plaintiff took an assignment , of the 
mortgages after having satisfied himself aa 
to the amount due. The defendant in his 
deposition stated that the heirs of the mort- 
gagor, namely Jodh Singh, Raghubir’ Singh 
and Jhamman Singh ' were present at the | 
time the sale-deed in favour of Murlidhar” 
(plaintiff) was executed”. He added “ there 
had been negotiations between Murlidhar and 
Jhamman Singh and others. Both of them 
An account was made and 
something more or less than Rs. 5,800 was 
found due. Iremitted Rs. 500 on account of 
the two bonds. The sale-deed was executed 
for Rs. 5,300. I remitted Rs. 5CO0 at the _ 
requést of Kunwar Bhure Singh; Jodh Singh, 
Jhamman Singh and Raghubir Singh signed 
the sale-deed after understanding the account”. 
This statement wes not made for the first 
time in this suit, for we find that in his 
written statement in the suit of Lachhman 
Das, a puisne mortgagee of the property, he 
said that an account had been taken before 
the execution of the sale-deed in the plaintiff's 
favour. Bhure Singh, whose correct name 
is Babori Singh, supports the defendant. He 
says: “ Matru Mal made a contract of the sale 
of the documents executed by Baldeo Singh 
to Murlidhar in my presence. At that- time 
an account in respeot of ene documents 
i (1) 6 Cl and F. 282, 


~ presence”. 


, -thew entered into the bargain. 
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-erecuted. by-Baldeo Singh iu favoni ‘of Mira 
Mak was mada: . .. 


Singh ss « ~ end cartain -other persons 
were present when the account a aaa Lala 


Aftor the settlement of. accounts ithe contract 
-as to the sale..and lease was_made in my 
The plaintiff - denies that an 
account was made out in his _ présence but-he- 
says that the amount due was stated to be 
- Rs. 5,826 and that Rs. 500 was remitted - 
and the sale-deed was executed for Rs. 5,300. 
_ He admits that Jodh Singh, Jhamman’ Singh: 
and Raghubir Singh attested the sale-deed. 
It seems to be highly probable that an ac-_ 
count was taken, otherwise .the exact amount 


| alleged to-be due under the mortgages could 


not haye been” ascertained and the son of the 
mortgagor would not shave. been” madé to, 
witness the sale-deed. ` Whether the amount 
was accuraté-or not," is immaterial. `The 
plaintiff -satisied himself on the point and 
It is manifest ` 
that he.did not rely solely on the statement 


-of the defendant, mortgagee, and that he: was points tis: because (1) the,Medical evidence = 


- nob. deceived. He is not, therefore, entitled to 
be relieved. from his contract and thesuit must. 
fail. He was apparently entering into a 
speculative transaction and if he has-sustained 
any-loss he is himself to blame. For these- 
reasons we dismiss the appeal with costs - 
| including fees on a the higher-seale. - : 
ee dismissed. 
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- MADRAS HIGH COURT. 
“BEFERRED TRrIAL No. 49 or 1909. 
(Carartwat Appears Nos. 669 and 672. 
~ or 1909). : ; 
: November 29, 1909. 


Prezent: :—8ir Ralph Benson, Tale, and Mr: `- 


Justice. Abdur Rahim. 


_ Inve MUTHAN: PAPAYYA, Ist Prisoner. 


_Evidence—App~ovr's testimony—Corroboration ng- 
cessary— Nature of ~corrobor.stion—Duty of Sessions 
Judges-t) sift facts. -- 

Where thè evidenceof an approver is entirely uni. 
corroborated by any evidence to- show ‘that it was 
the accused who committed the offence with which. 

i he is charged, ‘the accused cannot be convicted. : 

The approver’s evidence must be corroborated by `- 


material facts tending to point to the aconsed as s thé 


guilty person. , 
Where’ the evidenda against an ngeka person ~ 
charged with murder consisted of -only tho testimony 


. -Mutlidhar, Kishori - 
Lal, Jnamman Singh, Jodha Singh, Baghubir- ` 


_ these ` matters. Ee 
that it was beforé the post mortem was held or 


` -spoken -to them. .Then the Sessions 


: murder., 


‘of the accomplice or approver, and the Sessions Judg- . 
convicted the accused on the'groand that the, Madiéal 


4 cartificate was consistent with the approver’s/ stabe- 


motits avid that marks of blood were found at tho -spot 


| the deceased fell:. | 

: Held, that the conviction. was bad and. should be 
get agide.. = 
_ Observations onthe Anty of Sessions Judges to 


sift facts in Sessions trials when this is not sufficiently 7 


` done by pleaders for prosecution and-defenca: 

Trial referred by the Court of Session of the 
Ouddapah Division for éonfirmation of: the 
sentence of . death . passed upon the ‘said Lst 
prioner “in Oase No..51 of ap Calender ‘for 


Judgment.—we are AA to sup- 
port the conviction in this case. - It rəsts 
| wholly, ‘on. ‘thé evidenca of the approver Sid- 
‘dugada and that: evidence is entirely unor- 
roborated by airy evidence: to show that it 
was the accijed who Gomnitted the murdor. 
On: this short- ground we ‘must hold that the 
conviction is bəd ir ea and must ba: ‘Bat 
aside. _ ix A 

The Sessions Judge i says that the ad ên 
of the approver is corroborated on ‘several 


-is consistent with it,(2)Siddugadu showed the 
` prosecution: witness- Inspector the place where’ 
the deceased fell and blood was found at the 


< spot, - (3) Siddugadu pointed out the: spot _ 


where the mutton: which the deceased -was 
carrying had been left. The evidence doés - 
-not show at.what date Siddugadu pointed out 
~- There is nothing. to 


isbbis cas. A AN” 


` whioh bhe'approver pointed . out as the place where, 


‘show , 


‘before the whole village -was ‘awaré of the ` 


other, -facts, so that any one might hava. 
:Jadga 
pays. that .the -Reddi said that Siddugadu 
of the’deceased and left near the scené of the 
The: evidence of the, Reddi is that 


‘ib was" the. ‘Sub-Inspector who ‘showed Biri 


_ the- cloth. 


Even if it was. Siddugadu wh dia 80, “ig 18 


_ pointed out # piece of cloth out from the cloth .. 


no raal-corroboration-of the truth even of his ' 


~ general story, for:it isa matter that-could 
It certainly. i is no . 


most easily be concocted.- 


‘corroboration -of the approvers evidence 


against the`two accused. The approver’s evi- ' 


dence must be corroborated by. -material facts 
“tending to point to the accused as the guilty 
persons, but there is no ‘such corroboration. 
“There is pin fact, nothing but the: approver "8 
word for it to show that the murder was not 


> 


` 


ae 
committed: by himself with or. without the ‘aid 


of other persons: . - 
We acquit the acoused Mutham “Pagar 


and Kakarla Narappa of the charge of murder _ 
of which: they have been convicted and direct - 


their release from custody. ‘We must also 
. point out to the Sessions Judge that the trial 


of this grave case has not been conducted with ` 
-In “the. 


‘such care asit ought to have been. 
post mortem certificate the cause of death was 
< stated to ‘be asphyxia, but in his. -evidence 
- the : . Assistant. Surgeon said nothing of 
asphyxia but ascribed death to a wound on the 
head which caused bleeding inside, yet the 


Sessions Judge did not aska single question. 


of. the witness in regard to this very. im- 
- portant inconsistency - «whioh. was the more 
- important in view of the fact that the ap- 
prover: said. nothing. about throttling.or other 
violence- likely to. cause death -by asphyxia 
‘or to account for the symptoms stated in 
the’ post mortem certificate which indicated 
asphyxia by throttling. The post mortem 


certificate in fact throws doubt on the truth ` 


.of the approver’s evidence,.as to how death 
:was caused, but the Sessions -Judge has not 

- noticed the matter at all. 
| Again it appears that the approver ' mana 
a statement to the Magistrate after he was 
arrested, but, so.far.as appears, no enquiry 


as “to the facts stated therein was made by. 


the Sessions, : Judge, yet it ‘would have 
‘been of value in testing the truth: of the ap- 
- prover" 8 subsequent ‘statement which was 
made long after the date of the offence. 


. There. ig also a. great want of-’ exactness ` 


p “and fullness in the examination of witnésses 

. .by the Sessions Judge, so that it is in many 

‘matters impossible to test-the evidence .by 
reference to other evidence on recòrd. ; 

“We trust that the Sessions Judge will, in 
-eonducting future trials, bear in mind that it 
is his: duty to sift the facts if this is not suf- 

, ficiently done by the pleaders appearing for the 
: prosecution or ane defence. Seg Ss 


‘ 


` Conviction quashed. 
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+ MADRAS HIGH COURT. = °°” 
Sxconp Orvin Apprat No. 1858 or. 1905. 
October 27-1909. 


` Present :—Sir Ralph Benson, Ofig. Obiet ; 


Justice and Mr..Justice Krishnaswamy’ Iyer. 
DURI SEG eee 
Versus 
TADPATRI VEERAVADAMBU AND OTHERS 


— RESPONDENTS. 
Hindu Law—Partition—Award of arbitrators divid: 


‘ting properties of co-parceners ard directing enjoyment 


till a certain date—Reservation of right to- re-paristion 
on thé expiry of the period—Sale by one of the co-par- 
ceners of a- portion, of his share—Right of rendee to 
claim partition—Sale of a portion of one. co-parcengr’s 
‘property in Oourt auction—Auction purchaser i is a neces- 
sary party to‘the sut for partition—Awction purchaser 
impleaded ‘after period of limitation, effect of: 
Defendants Nos. 1, 2 and 3, having referred their 
disputes as to their common properties to arbitration 3 
the arbitrators made an award dividing the ‘properties 
and allocating “to each defendant certain specified 
items. The award, however, réserved to the co- 
parceners the right to re- -partition the properties ‘at 


-the end ,of Sarvajith (1887—1888)’ when the ‘profits 


and losses should be made equal -and the said Jands 
divided by the parties - equally.’ Plaintiff, having 
purchased.a half visam out of first defondant’s share, 


sued defendants, after the end of Sarvajith, for. parti- 


tion and delivery to him of his portion: In the mean- 

time some of ‘the properties of first defendant were 
sold in Oourt auction in execution of a dôoree against 
the defendants and were ' transferred latterly bythe 
auotion purchaser to 4th defendant. The plaintiff 
did not implead, the 4th defendant in his, suit,in the 


first instanoe, and by the time 4th defendant was. 


added as a party, the claim as against her had be- 
come barred. The lower: appellate Court dismissed 
the suit on.the ground that first defendant, by. his 
alienation of portions of his properties,. had elected 
to forego his privilege of claiming a fresh division at 
the end of Sarvajith ‘and that plaintiff who stepped 
in his shoes had no better right. In second appeal 
to the High Oourt: g 


Held, (1) that the right of lst defendant to claim 
re-division according to the award of the arbitrators 
was not lost, either by voluntary alienation of his 
properties to plaintiff or by their sale in Court auc- 
tion and that plaintiffs suit was sustainable; 

(2) that the award could not: -be> construed as a 
contract entered into by the co-parceners;- . 

Krishna Panda v. Balaram Panda, “19 M. 200; 
Sornavalli Ammal v. Muthayya Sastrigal, -28 M. 598, 
and Bhajahari Saha Bantkya v. Behari Lal Bisak, 33 
0. 881 ; 40. L. J. 162, referred to. ` 

(3) that in the plaintiffs suit for partition it was 
nooomaxy, to implead 4th defendant and to bring in 

Pp eee sold in Oourt auction; 
t the failure to implead- 4th defendant as a 
had the effect of rendering the whole suit 


- Hable to be dismissed; 


‘Tmam-ud-din v. Liladhar, 14 A. 524 ‘and Kalidas 
Kevaldas v. Nathu Bhagwan, Li B. 217, referred to. 

(5) that, as at the date when 4th defendant was 
made a party, more than 12 years had elapsed from 
the end of Sarvajith and the claim against her had 


4 
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become barred, the suit was liable to be dismissed in 
toto as relief could not be given to defendants Nos. 1 
to 3 independently without joining the 4th defendant 
and including in the claims the lands bought by her. 


` Second appeal against the decree of the 
“District Court of Vizagapatam in Appeal 
Suit No.73 of 1904, presented against the 
decree of the Court of the District Munsif 
of Vizagapatam in Original Suit No. 189 of 
1900. 

Judgment.—Defendants Nos. 1, 2 
and 3 acquired amongst themselves 4 tirthis, 
13 vřsams and one pie of land in the Agraha- 
ram of Sangavalsa. In 1876 there was an 
award of arbitrators on a submission made 
by them dividing the common properties. 
That document is Hxhibit-H.- The plaintiff 
purchased half & visam of land from “the 186 
defendant on the 28th March, 1897, out of the 
lands that had fallen to the lst defendant in 
the divigion made by the award. 

` The District Munsif gave the plaintiff a 

i ostes for his half visam by, directing a divi- 


sion of the entire property of the three 


brothers. ‘The District Judge has dismissed 
the suit. The first question to be decided is 
whether the plaintiff was entitled to the divi 
sion and this turns on the right understand- 
ing of the provision contained in Exhibit—H. 
Exhibit—H says: “Time is fixed for the parti- 
tion of the said paddy fields up to the end of 
the year Sarvajith (1887-1888). So it is 
settled that each should enjoy the lands 
allotted for his share until then, and that, at 
the end of the said term, they should again 
divide the said lands so that the profits and 
losses are equal and E enjoy.’ ` 
* * * * *. 
Time is fixed for ie partition of the said 
Palungrab Tope and Mango Tope lands up to 
the end of the year Sarvajith (1887-88). 
So it is settled that, until then, each shoald 
enjoy the lands allotted to his share accord- 
ing tothe above arrangement, and that at 
the end of the said term the profits and losses 
should be made equal and the said lands divid- 
ed by the parties equally. 
* + * * + * * 
What is the effect of the foregoing clauses P 
The arbitrators donot makea final division 
of the properties. They direct enjoyment 
separately of the plots, specifically assigned 
to each of the sharers and instead of making 
a final partition direct a future division to 
be made in the year Sarvajith. It is clear 
that subject to the separate enjoyment of the 


z 


. Balaram Panda (1), 


- plaintif 
‘first defendant can now claim re-partition 


shares allotted a each the parties are entitled 
jointly or as tenants-in-common to all the 
properties temporarily divided until the 
division to be made after Sarvajith. Every 
part of the property comprised in this allot- 
ment is subject tothe common ownership to 
be finally terminated by partition after 
Sarvajith. The plaintiff as the purchaser 


- of an undefined half vtsam or of the definite 


plots amounting in extent to a half visam, 
must be entitled to ‘claim a: partition after 
Sarvajith as the second and third defendants 
would, notwithstanding .the alienation’.of a 
portion of the lands by.the first defendant be ` 
entitled to claim a. partitién against the 
Ist defendant. It is impossible to construe 
Exhibit—H as a contract entered into by de- 
fendants Nos. 1 to 8. See Krishna Panda v. 
Sornavalli Ammal v. 
Muthyya /Sastrigal (2) and -Bhujahari. Saha 
Banikya v. Behary Lal Bisak (3). Their 
joint tenancy or- tenancy-in- common which 
existed before the award Exhibit—His not 
finally ‘put an end to, but continues-to remain 
till the end of Sarvajith though subject to 
separate enjoyment of special ‘allotments till 
then. No objection was. taken in the written 
statement ofthe contesting ‘defendants and 


“mo issue was framed as to whether tke 


plaintiff as a mere ,purchaser. of a- portion 
of the property allotted to tha 1st defendant 
under the award was entitled to claim a parti- 
tion under the terms of the award. And 
the District Judge in paragraph 8 of his 
judgment] distinctly ~concedes “that as pur- 
chaser from the Ist defendant the respondent- 
stands in his shoes and if the 


from his brothers, respondent can : laim re- 
division.” 

We may usefully add the sent of Free- 
man in his book on Co Tenancy at p. 279 in 
support of the District Judge. CIF, how- 
ever, there remain any States wherein the 
Courts really intend to assert that a convey- 
ance by one co-tenant of part of the common 
property is void, in any other sense than 
that such conveyance will not operate to 
diminish or impair the rights of the non- 
assenting co-tenants, such Courts.are falling 
into ‘minority, as the more recent decisions 
tend strongly towards the recognition of 
such conveyance as a valid transfer of all the 

mi 19 M. 290, (2) 28 M. 693, 

8) 8 O. 881; 4 O. I. J. 182. ©. ~ 
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grantor's’ interest in the property-- therein 


described: entitling “the. grantor to certain 


tights- that the co-tenants of the grantor’ 
-¢annot wantonly disregard; section 204. The 


District J udge, however, comes to the conclu- 
sion that the first defendant -must be deem- 


_ ed‘ to have ‘elected to forego the privilege he’ 


possessed: of claiming afresh’ division at the 


| endot - Sarvajith: by. his failure to preserve 


) 


hia‘share ‘intact. Some portion of the land 
which had fallen to the share of the lst de- 


-fendant- was sold for arrears of Kattavadt 


under, a ‘decree - obtained by the. zamitndar 
against defendants’ Nos.1 to 3 and other 
sharers. Assuming for the sake of argument 


E that- the-lst defendant was- responsible for 


the sale of a portion of his property- because 
he ould have- avoided it by payment, ‘the 


| property: sold must be held to have been im- 
pressed with the liability to-re-parbition at the ` 


- end of Sarvajith 3 m the same:manner thatthe 


half visam purchased by the plaintiff in pri- 


vate sale was itself liable to re- partition if - 


the second: and ied defendants chose to-insist 
upon it. x “te 


Tr edutiot be ations: said that the Ist de-. 
-fendsit lost his right to re-partition. by the 


saleof'a portion for arrears -of rent: - he 


‘District Judge himself points out that if the 
property when sold had been the joint pros ` 


- -perty of the: three brothers they-could’ have 


for re-partition. 


no complaint; that - it was not kept available 
All that c&n.be said is that 


“the properties divided by the award in. San- 


D 


” the plaintif—’ was entitled to maintain this- - 


gavalsa being liable to re-partition the plaintiff 
isnot entitled any more than the Ist defen- 


dant was to claim a re-partition: of a portion. 


of the properties divided: omitting those that 


‘were sold for arrears of rent and have come 


jnto-the hands of the lst defendant’s wife, the 


“Ath defendant, as transferee. of the purchaser 


in auction. 


We may refer by way. ot nolo to suits ` 


by purchasers from one of. several co-parce- 


ners in a Hindu family of his share in a - 
~ portion of the family property where ‘the 


whole faniily property is required to be parti- 
tioned for the purpose of assjgning the plain- 
tiffa their share; See Mayne’s Hindu Law, 
section 494. We mist, therefore, hold that 


suit for the recovery: of his half visam He a 
re-partition. 

It remains, however, to corísider whether i in 
the above view the suit was rightly conceived. 


` Š 
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without the 4th defendant having been’ im-: 4 
- pleaded ` as a party in the first instance. ` 


The remarks already ‘made are ‘sufficient - 


to shéw that no .re- partition could be made: Sn 


without the -lands in the 
the 4th- defendant - being 
hotchpot., 

At the time the. fourth defendant was “add- 
ed asa party, more than 12 years, had elapsed ` 


„possession, of 
brought,” into” 


“from the’ end of Sarvajith and the suit: would, 
' And. 


as against her, be barred by limitation, 


as she was a necessary party, the whole suit -` 


Bhagvan (5). If relief could be given to the ` 
plaintiff against defendants Nos. 1 to 3. with: 
out jpining the 4th defendant and including: 


the lands bought by her the claim.might be _ 


dismissed as against her merely. See Rany 
Kinker Biswas v. Akhil Ohandra,Ohauduri (6). 
That being impossible the wholesuit fails. We ` 
would:on this ground support the decree of the 
District Judge and dismiss’ the second appeal, 
but. without costa. - 

“Appeal dismissed. 


(4) 144 624, ` (5) 7 B. 217, 
e ta 137; 5 C. L. J. 2485 11 o, 
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2 ALLAHABAD HIGH COURE. . 

„FrrsT-C1vIL APPEAL No. 351 oF 1907.. 
-~_ November 30, 1909. 

Present : :—Sir John Stanley, KT., 

Chief Justice,and Mr. Justice Banerji. 
BETI MAHA LACHMI BAI—PLAINTIFE—- 
APPELLANT 
tersus 


RAJ AJA. BAHADUR AND ‘ormens—Daveiants ` ; 


— RESPONDENTS. 
Hindu Law=-Delt_Futher oi tumoral, habits Pre- 


-sumption as to the nature of deb 


In a Hindu family the hoe oes ofimmoral habits: 
Held, that the more fact of the borrower being of im- 
moral habits would not raise any presumption as to. v 
the debt being incurred for immoral purposes unless 


there be some evidença to Bonner tho. debt with -` 


immorality. 
First appeal fron the: decision of the Sub- 


ordinate Judge of Mainpuri, dated the 26th `- 


of September, 1907. ` 


Mr. Sunder Lal (with him Mr. Gokai Prasad ka 


and “Mr. -Moti Lal Nehru), for the Appellant. 


Mr. 9. 0. Banerji- (with him, Mr.- JEN. I 


Ohaudhri), for the Respondents. - 
_ Judgment.—this appeal arises! out 


‘was liable to be dismissed. See Imam-ud-din., - 
v. Liladhar (4) and Kalidas Kevaldas v. Nathu i 


if 
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of a suit for foreclosure of a mortgage made on 
the 30th of June, 1900, for one lakh of rupees 
by two brothers, Raja Bahadur and” Jang 
Bahadur. The defendants are the two mort- 
gagors Raja Bahadur and Jang 
and the three sons of Jang Bahadur, 
The suit was defended by the sons of Jang 
Bahadur on the ground that the debt was not 
incurred for family necessity but that it was 
incurred for immoral purposes. In the third 
paragraph of their written statement they 
alleged that Raja Bahadur and Jang Bahadur 
were spendthrifts, debauchers, drunkards 
and imprudent men and that they have 
squandered all the ancestral household pro- 
perty of the family. Inthe fourth paragraph 
they say that of the debts stated in the docu- 
ment sued on as having been paid some are 
fictitious and have no existence at all. Then 
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Bahadur - 


they go on to state that “If any debts are ` 


actually proved their amounts must have been 
improperly spent by Raja Bahadur and Jang 
Bahadur or must have been paid to defray 
the expenses of their drink and debauchery.” 

They further state that no part of the debts 
mentioned in the bond ‘sued on was paid on 
account of family expenses and’ that the 
defendants, the sonsof Jang Bahadur, were not 
benefited thereby and are not liable. We 
may observe that the mortgage-deed, on which 
the claim is founded, recites the various debts 
which are alleged to have been antecedent 
debts discharged out of the amount secured 
by it and only two . sums amounting. to 
Rs. 5,491-11-11 are alleged to have been paid 
in cash to the mortgagors at the time of the 
mortgage, The Court below has found that 
Raja Bahadur was not a person addicted _to 
immorality but as regards Jang Bahadur the 


learned Subordinate Judge was of opinion: 


that he led an immoral life that he was ad- 
dicted to gambling and drinking and that 
most of the money which he borrowed from 
1892 to 1895 was required to satisfy his im- 
moral propensities and his craving for liquor 
and gambling. With the exception of a sum 
of Rs. 23,044-12-6 and another sum of 
Rs. 2,101-12-6 which he holds were debts 


incurred for family necessity, he was of. 


opinion that the minor gong of Jang Bahadur 
were not liable for any of the other -debts. 
- He has accordingly made a decree deolar- 
ing the minor sons to be liable for one- 
third of the amounts, stated above and he 
has directed foreclosure of their one-third 
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share in the event of their failing to, pay. a 
third of the amounts aforesaid. As agains 

the mortgagors he has made a decree for fore- 
closure in respect of the whole of the amounts 
borrowed. The decree we notice is very care: . 
lessly drawn. In the opening part of it, it 
declares all the defendants to be liable and 
directs all of them’ to pay the amount dua 
upon the mortgage in suit and orders fore- 
closure ofthe whole of the property mort- 
gaged in the event of the said amount not be- 


_ing paid. But lower down there iga direc- 


tion for payment of one-third ‘of the twa 
items mentioned above by the sons of Jang 
Bahadur. | ak ee caro 

The plaintiff has preferred this appeal and 
it is contended on his behalf that, the Court 
below was wrong ‚in holding that from the 
mere fact of Jang Bahadur being w man of 
immoral habits it may be reasonably. présum- 
ed that the debt in question ‘was incurred for 
immoral parposes. It is urged on bis behalf 
that the whole amoynt borrowed was. taken 
with -the exception of Rs. 5,491-11-J1 to pay 
off antecedent debts which were properly in- 
curred and fop. which the minor defendants, 
the sous of Jang Bahadur, were liable equally 
with. their father. The mortgage bond in 
favour of the plaintiff sets forth the various 
items of debts which were discharged by the ` 
plaintiff out of. the amonnt secured by the 
bond. The first item is a sum of Re. 55,175-14-9 
paid to the Allahabad Bank in “discharge of- 
a mortgage decree and of a simple decree for 
money. As regards the amount due to the 
Bank on foot of these decrees there is no evi- 
dence to show that it was borrowed for pur- 
poses of immorality. On the. contrary it ap- 
pears that Raja: Bahadur and Jang Bahadur 
were carrying on business as commission 
agents. and they borrowed Rs. 25,000 from 
the Bank on the 13th of April, 1892, for the 
purposes of their business. It was what ig 
called a cash credit bond and the amount 
secured by it was drawn from time to time 
as occasion arose for the purposes of the busi- 
ness carried on by the two mortgagors. 

As regards the amount of the simple money; 
decree there is nothing to show that the 
debt in respect of which it was’ passed was 
incurred for any immoral purpose, ‘As re, 
gards the second item mentioned in the mort- 
gage-deed namely Rs. 26,305-14-1, this, ag we 
have said above, hag been held by the Court 
below to bə binding- on the minors with 


N 
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the exception of a small sum of about 
Rs. 1,000. The learned Subordinate Judge has 
not explained the reason for disallowing this 
small sum and we fail tofind any reason which 
justifies his action. There were decrees in 
favour of Lakshmi Bai and the amount was 
paid in discharge of those decrees. The, next 
item is one of Rs. 5,000 and it has been 
fully proved that this sum was paid to Har- 
nand Rai Phulchand and to Sri Nath and 
Shanker Nath-on account of moneys borrowed 
from them by the mortgagors with the’ ex- 
ception of Rs. 525 which was paid to Jang 
Bahadur in cash. The next item is one of 
Rs. 8,026-7-3. for which Rani Kishori held a 
a money decree against the mortgagors. There 
is no evidence whatever to prove that any of 
these debts was incurred for purpo3es of im- 
morality. The learned Advocate for the res- 
pondent whilst conceding that thére is, no 
evidence to prove that any one of these debts 
Was incurred for immoral purposes contends 


‘that from the fact that Jang Bahadur was a 


tnan of immoral habits it may be presumed 
that he incurred the debts for purposes of im- 
morality. He urges that Jang Bahadur had 
abundant means to satisfy all his legal re- 
quirements and that the debts were the result 
of his extravagance and immorality. We are 
unable to agree with him that'the mere fact 
of one of the mortgagors being a person of 
immoral habits would raise any inference con- 
necting the particular debts incurred by, him 
with bisimmoral conduct. It has been re- 
peatedly held that some connection must be 
shown between the debt and the father’s im- 
morality. -All that the defendants have at- 
tempted to prdve in this case is that Jang 
Bahadur, the father of the minor defendants, 
‘was a debaucher, a gambler and a man given 
to drink but as has been conceded on behalf 
of the respondents there is no evidence what- 
‘ever to connect the debts with the immorality 
of Jang Bahadur. On the contrary the nature 
‘of the debts, the dates at which they were in- 
‘ourred and the previous transaction to which 
they reatel clearly indicate that they were not 
debts incurred for immoral purposes. The de- 


l cree obtained by Lakshmi Bai which was dis- 


charged by the plaintiff was a decree in a suit 
in which the minor sons of Jang Bahadur 
then in existence were made parties. In that 


‘guit no plea of immorality was raised. In the 
‘present suit, as we have pointed out above, it. 
wad not stated in the written statement that 
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any of the debts discharged by the plaintiff 
was actually incurred for’ immoral purposes. 
All that the defendants allege is a general 
charge of immorality and they say that the 
debts must’ havé been incurred to defray the 
expenses of drink and debauchery. We are, 
therefore, unable to agree with the conclu- 
sions at which the learned Subordinate Judge 
arrived. As regards the items paid in cash 
the sum of Rs. 491-11-11 has been proved by. 
the witness Babu Ram to have been ‘taken 
for’ the purchase of a stamp paper for the 
bond in suit. Thesum of Rs. 5,600 which 
was paid in cash in the presence of the Sub- 
Registrar has also been proved by Babu Ram 
to have been taken to carry on the business 
of-the defendants’ Indigo Factory. ` So that it 
is clear that these items were taken for the 
necessities of the joint family of which the 
mortgagors and their sons are members. The - 
debt is, therefore, one for which the whole of - 
the joint family property mortgaged by Raja 
Bahadur and Jang Bahadır is liable and the 
decree in favour of the plaintiff should have 
been a decree for foreclosure of the whole of 
that property. We may point out that the 
learned Subordinate Judge was clearly wrong - 
in directing that the minor sons should pay 
only one-third of the amount which hé found 
to be an antecedent debt for which the family 
was liable. For the whole of that debt the 
family property could be validly mortgaged 
and the mortgage would be binding on the 
members of the family. 

The result is that we allow the appeal, vary 
the decree of the Court below and decree the 
plaintiffs’ claim in full with interest at the 
‘contractual rateup to the date of payment and 
costs in both Courts including in this Court 
fees on the higher scale. We fix the-3lst of 
May, 1910, as the date on or before which , 
the amount found to be due shall be paid. 

Appeal allowed. 





ALLAHABAD HIGH COURT. 
Frest Crvin APPRAL No. 252 or 1907.- 
November 19, 1909. 

Present :—Mr. Justice Richards and . 
` Mr. Justico Tudball. 
KANHAYA LAL—DEFENDANT—ÅPPELLANT 
versus 
AJUDHIA PRASHAD AND OTHERB— 


PLAINTIFFS—RESPONDENTS. ' 
Hiudu law—Bequest for charitable purposes— Will— 
Constrxction. l ; 


- as his private property, 


Vol. VA 


KANHAYA LAL Y. AJUDHIA PRASHAD. 

One B made a wakf of the whole of his property 
for some- charitable objects. He appointed his, 
daughter M mulwall: of the waqf, and gave her power 
to appoint her successor.. B`also provided that half of 
the imcome should bo spent on the maintenance, food 
and raiment of M, disbursing the pay of the servants 
engaged on the property, paying the Government 
revenue and defraying conveyance charges and ex- 
penses in Courts: eld, that the entire bequest was 
for charitable purposes and that after the death of 
M, B's heir was not entitled to one half of the income 
of the property in his personal capacity. 

Ashu Tosh Dutt v, Doorga Churn Ohatterjee, 5 O. 438, 
5 0, L. R 29, 6 I. A. 182, distinguished. 

First appeal from the decision of the Dis- 
trict Judge of Moradabad, dated the 11th of 
July, 1907. i 

Mr. Bunder Lal (with him Mr. Gokul 
Prashad), for he Appellant. | 

Mr, W. Wallach (with him Messrs. Ryves 
and Bendéde Behari), for the Respondents. 

Judgment.—this appeal arises ont of 
a suit instituted under section 539 of Act (XIV 
of 1882). One Bansidhar by his Will dated 
the 5th of March, 1692, made a wagf of the 


“property therein mentioned providing for the 


disbursement of the income of the property on 
certain charitable objects. - He appointed his 
daughter, Musammat Muni, mutawalls of the 
wngf and gave her power in her life-time by a 
written document to appoint her successor as 
mutawalli. Musammat Muni never exercised the 
power of appointing her successor, but upon: 
her death Kanhaya Lal defendant appears to 
have taken possession of the property and 
succeeded in having it entered in his own name 
He actually mort- 
gaged it to his own wife for Rs. 11,500. 
Kanhaya Lal alleges, and we may assume that 
itis true, that he paid back this Rs. 11,900 by 
‘a relinquishment of the mortgage. Even in 
the present appeal the defendant Kanhaya 
Lal contends that he is entitled to one-half of 
the income as his private property. The learn- 
ed Judge of the Court below found that the 
testator created a wagf of the whole of the 
property and the defendant was not entitled 
to any portion of the property or income there- 
of. He removed Kanhaya Lal from the trustee- 
ship and appointed the Collector of Moradabad 


in his place, subject to the Local Government 


giving their consent to his acting. When 


~ the case came before us we adjourned the 


hearing of the appeal in order to ascertain 
whether the Collector was willing to act and 
also whether the Local Government were 
satisfied that he should do so. Itisnow ad- 
mitted that the Collector is ready and willing 
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to act and the Government have consented to’ - 
his doing so. The appellant contends, first, 
that under the terms of the Will he is'entitled 
to one-half of the income of the property in 
his personal capacity and in support of thie’ 
contention the judgment of the Privy Council 
in Ashu Tosh Dutt v. Doorga Ohuran Chatterjee 
(1), is cited. In that case a Hindu lady left cer- 
tain property to her sons to support the daily - 
worship of’an idol and defray the expenges of 
certain other religious ceremonies .with the 
provision that in the event of there being- a 


‘surplusage ‘after the charitable purposes. had 


been satisfied, such surplusage should be 
applied to the support of the family. Their 
Lordships held that the provisions of the Will 
amounted to a bequest of the surplus to the 
members of the joint family., The terms of 
the Will in the present case are very different. 
In the first place the testator begins by ex- 
pressly making wagf of the whole property 
and the only similarity that can be suggested 
in the two Wills is that-Bansi Dhar’ provided 
that half of the income should bespent on the 
maintenance food and raiment of his daughter 
and in disbursing the pay of the servants en- 
gaged onthe entire property, paying the 
Government revenue of the whole of it. and 
defraying the coveyance charges and expenses 
in Courts and all incidental expenses.” No 
specific portion of the income was set apart 
for the daughter. Itis also to be remembered 
that she was expressly appointed mutawalli 
and it is very reasonable to suppose that this 
provision for her food and raiment was made for 
herin her capacity as a mutawalli. In our 
judgment theCourt below was quite correct in 
holding that on the true construction of the 
Will, Kanhaya Lal defendant was entitled 
to no part of the income of the property as 
heir of Bansi Dhar. It was next contended 
by the appellant that the Collector ought not 
to be appointed as a trustee but a member of 
the family ought to be so appointed. Consider- 
ing the conduct of Kanhaya Lal in respect of 
the trust property and also the fact that he ~ 
even now claims a portion of it as his private 


, property we hardly think it lies in his mouth 


to claim that he orany nominee of his should 
be appointed a trustee. Theplaintiffs-respond- 
ents ask that theyor some of thèm should be < 
appointed trustees.’ No objection to the dec- 


` yee of the Court below on their behalf was filed 


within time, but we have been asked to 
(1) 5 O. 488 55 0. L, R. 206 ; 61 A. 182, 4 


"998. z 


LUNG 
g NARAINSAWMY NAIDU v. -OHELLAPALLI, 


imi jt to be filed now. If we thought that 
“the ae gabe reason “for eatertain- 


, b Hig, san 


ees 6, has, been.. admitted before’ us 
ab certain , disputes “ineluding a riot” took. 
placs concerning | the management’ of thik pro- 


= the Dalan Aow Be eat 
t 


> perty; . If will, of cc course, be open to the Col- 


- Tector to get the’ assistance of some. member or 
members öf- the family | in, the managenient 
of ‘the trhst, -if he is able to find suitable 
persons, = We, o @urse, do not intend to 
impose ‘any restrictions’ upon his ` discretion 
-inthe matter. “We dismiss the appeal wìth 
costs to be paid by the appellant Kanhays Lal. 
Qosts in this Court will include feés on. the 
higher, scale, .- 
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EERO} : MADRAS HIGH. COURT. - 
| Siconi ‘Cru Appgat No. 546 or 1907. 
Novèmber 4, 1909. - 

peti :—8ir Ralph Béhson, Ofig. Ohief” 

‘Taur and Mr. Justice Krishriaawatay Iyer. 
“6. NARAINSAWMY NAIDU GARU, 
Ta NIDADAVOLE ESTATE: 
pi - E eee - 
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 OĦÉLLAPALLT HANUMANULU— 


; “DEFENDANT —RESPONDENT. 

r > Pleader and- client Moneys collected -by pleader in 
execution of a decre, obtained by his client—Right of 
appropriation for dues in, , other cases—Contract Act 
(HX of 1872), 8. IT. 

A pleader in India, like'a solicitor in England, has 
fo right’ fo retain: moneys realised by him on behalf 
of ‘his client in:one cause'for his dues in other causes 
conducted by him... - 

. Bazixy. Bolland, ASÈ. R. 131, Hall v. Laver, 68 
É. R. 1188‘U Hare %71), Mackenixe’ v. * Mackititosh, 64 
L. T. N. 8.706, referred to. 

. Bection: 217 of the Indian Contract Act, does not 
apply to such - a case. 4 


Second appeal against "Be decree of the 


: - District Oourt of Kistna at Mousulipatam 


in Appeal Suit No. 218 of 1905, presented 


against the decree of the Court of. the District _ 


Munsif of Beswada in Original. Suit No. 21 
of 1905. 

J judgment. In the face of the speci- 
fic instructions contained in Exhibits E and F, 
the defendant had no business: to appropriate 
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Appeal dismissed, 


11909, 


the amounts realised in execution of ‘the 
small cause decree towards his dues in other . 
‘cases conducted by him, even if we are to 
assume a previous course of practice according’ 


' to whioh ib was usual to make such appro- 


priations. It is not suggested that these. 


-instructions were subsequently cancelled. or 


varied. The casés cited by Mr. Thiruvenga- 
dacharyar are good authority for the position 
that a solicitor has no right ‘of retainer in | 
‘monies realised by him-in one cause for his ` 
dues in others causes conducted by him. Sea: 
Baran v. Bolland, (1) Hail v. Laver (2), 
Mackenzie v. ` Mackintosh (3). A pleader - in ` 
India has no larger rights. Section 217 -of. 
the Contract Act does not help the defendant.” 
We must, therefore, reverse the decrees of thé 
Courts below. The plaintiff will have a 
decree for Rs. 556-144 with: interest at 6 
per cent. from the 1st June, 1903, to this date 


with further interest at 6° per cent on the- ` 


whole sum antil realisation not exceeding Bix 
months from this date. The Plaintiff i is en- 
titled to his. costs. krun aik, 


mn Turit, Appeal aòwed. 
* (1) 4S R. R. 121. a 

(2) 66 E. R. 1158 (1 Hare 571) 

(8) 64 L. T. N.S: 706. > 





`~ > OALCUTTA stan oouRT: 
MISORLLANEOUS Civit APPEAL No. 18. OF. 1909. 
November 80, 1909: 
Present :—Mr. Justice Caspersz and ` 
Mr. Justice Doss. 
KHITISH CHANDRA SANYAL—Dzoned- 
ee ae 


+ 


HARI. OHARAN DASS. AND wini upg- 
` MERT-DEBTORS—RuSPONDENTS. -` 

i ` Pransfer of Property Act (IV of 1882) bs. 89, go 
HMortgage-decrese— Appli ion for sale of” part of: 
mortgaged property. 
: Although a mortgage decree- holder, by applying for 
the sale of a part of the - mortgaged premises, under: | 
‘goes a certain amonnt of risk, yet in the absénce of ` 
any evidence that his mortgage: dues would’ not be 
realised by the sale of a part only of the property, 
the Court cannot direct him | to “proceed against the - 
whole. 

*Appeal from the’ order of the District’ 


Judge of Pabnaand Bogra, dated November- 


- 18, 1908, affirming that of the Second Munsif . 


of Pabna, dated July 4, 1908. 
Babu Shama Oharan Roy, . for the Appel- 
lant, 4 R 


. fest error. He-has directed thé dégrée- kol ar 
_ appellant to proceed against the: whole of 


J 


E Srono ee 
g f-t 4 | ta í 
a a Ne > S 7 $ = ae Tp od ee SC en as oes 
Wok INI). f res oes ae - `I. B9 
DANDAYUDAPANI p> ~oarmianal s a] kanan Peer i754 oy s: mth KAN 
C- Bgbhu Harish’ Ohandrd. Bon, for He Respond. z ps MADRAS HIGH. COURT. Ye aw 
Aia «ee -Je a Cafuinat: Baviatx, Gase-No..382- OF 1909m 
-Judement. or both’ fhi jeonikênbion i cigs coe Beas. Perrnion’ No, A85 iia 
daised in this ‘second. -sppeal, = think it the . ga In a TOR 1908)... ai hio ato 
‘learned District Judge: has’ ‘fdlleninto* m ni, ae ee “ Navember6, 1909. stat” leat” 


Wa Pease lir Ralph: Bancon} Ofig“ i Chief. h 
ý < Mustiee:g and Mr. Justice ‘Abdar-Rehiin. 
mortgaged : propeity, ‘in'dne-and-the sam ae : DANDAYUDAPANT. SHO Neen < 


application,: and he: hag. - exonerated the d. > ; ee oa. 
fendant.No. 2 ‘from lisbility mad the m re ' KEN 
‘gage-decrea; © e i J Dra AL SHOLAGAN alias: VELU. 
» -Section 89 of the. Tratisfor “of Property Age {SHOLAGAN “AND: orHEne—AcovseD— a] 
provides thab.“the:Courtshall. pads’ an: si : a Coowtrk-Peririonens. | < - 
that the miortgaged . -property: or ‘a -gu ficier. Chiminal Pr ‘ocedure Code (Act V of 1898 ), 8 "250— 


part “thereof. be sold.” Tha apana ttt elle of aan panja” ton by a Dwisioniil Firat’ lass 


wdrs- of rérision by ‘District’ Magy- - 


by applying for the sale. ofa „part of the-mort) - a de Rf by District Magistrate of 
‘Baged:premised undergoes s certain = an wf dlacherge—Procedure, . ia 


risk,” butin -the absence of any evidence ab I WS Dot pee Tae at ower to- xr 
a Sgbording iB Magis 
his: mortgage daestwould. not. be-réaliséd by vhs ding tofe ation under soction, 250, Chin a 


, ‘~ -the “gale. ofa part-only of the’ -prdpertyy we ` Prooedtire iro. Oo 
think the” order directing “him, iB: prdcecd Where tae Magistrate ia asked to Tevise an 


. against: the. whole ernot be justifia A dk zal Divisional Magistrate, discharging an 


‘question may arise in this. connedtion when: F 
-a decree is applied for under section 90 of the under 5 on Sage -Oriminal ' Procedure Oodé,: the 


aeai 7p n, and at-the aame time, directing the 
compat: ay compensation’ to the accused 


Transfert of Property Act; if that prochdure™ ik ‘proper—dpurse for the Distriob Magistrate to adopt 


“eventually followed by the “decree; Holder! is either'to decline to interfere;.or “if he thinks in- 


' As to that; however,’ we say ‘nothing Airpro! an Cae ee yr to’ refer the’ matter to the 


Which. can deal both: with, the grad 9 
sent. 5 erie of- discharge: “and with: the- order for Payment! 43 
. Then, with” EER ioi the: sécond “dikkohio _ compensation: ` ' : 


of the learned District. Judge; -we observe tha . Petition under AN 435 Bad ‘439 of the 


- the case “is only one of construction “of thi Criminal-Proeedure. Code, praying ‘thé High’ 


decree. ` The mortgage suit: was not. wa Court Ht to-wovize the _ Proceedings of the District > 


: bythe defendant No. 1,-it’ was contestad hy th ` “Magistrate of Tanjore in Criminal R. ©, Noz- 
defendant No. 2, and against him ee ia 21 of 1909 against the order of the Firat Class 


order outstanding that the suit-is decréed=that Sub- Divisional Magistrateot Tanjore Division, 
‘the-defendant: is to pay costs of the litigatio ‘datedthe 7th May, 1909, in’ Calendar Case No. 
and that the. mortgaged: property- -boréold - 150 of 1908. 


-.Such!-a deores „undoubtedly ` had the—éffée! ` This-cage ‘coming „on for hearing after-ger- 
_.of binding. the, interest of the" đsfeäidant vice of notice on the accused : Upon perusing ` ` 
. No, 2 in the property, ‘for, if hẹ had-no- ink ` the: ipetition and the proceedings of the 

, terest in the «whole or part of tha mortgaged District. Magistrate of Tanjore and. the order . 


property, he ‘would not - “have: been-made: a -ofthe Sub: Divisional Magistrate of , Tanjorg 


| party to.the suit nor would the suit’ haya bes and the record in the case and “upon hearing 


decreed again. him. - the’ ‘arguments ‘of Mr. T. R. Venkatarama 
< The appeal is  allowedand the deciée-uldot ‘Sastri and. P. S. Subramania Iyer, Vakila 
is permitted to proceed’ in accordance—with for the petitioner; of the Public Prosecutor, 





-law against apart of the inortgaged property. contra andi af Mr, S: .Gopalasamy “Iyengar, 


and against, the interest’ of the defendan t_No. 2 Wakil forj the- 3rd and 7th accused and. the 
therein. ; He- may proceed against-bogh the other avons not appearing, in, person or by 
defendants “Nos. 1- and, 2i in ki df PNI counsel, the‘Court made the following 


plication. ce Order: we. are not..prepared to say 
. The decreé- holder i is ‘entitled to Kios; of, ` thaf the District . Magistrate was. wrong in 
this appeal, shräo gold mohurs. te =a “We holding that he’ had no power to deal , With 
“a i TERN ee = Magistrate’s. order to . pay 
ehh oe PE z < Appeal: ‘allowed, on- mada conan 250, Cr. P: 0. ‘Bat, 
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GANODA SUNDARI Y. GIRISH CHANDBA Roy, EMPR R v. CORPORAL ALLEN. 


we think that he ought to have gon&into'the the year 1896 (1303 B.8.). The othər pro- 
méin question raised by the petition bfore pertyiän suit has not been alluded to in the 
him, viz., wnether the Divisional M sbrate’s argument on this appeal. -Rashmoni was the 
order of discharge was right or not: '` fhe daughterof Jugal Kishore who .was one of. 
found that it was right, he should; Have three.brothers. Both. the lower Courts have 

_ declined to interfere, in which case the matter given plaintiff a decree for the one-third 
would probably have rested there and not share. Lot. 
have been brought before this Oourt. If he In second appeal two contentions have been 
found-that the order of’ discharge was not raised : first that the authority to adopt 
right he might properly have referred the conferred on Rashmoni by her husband, by 
matter for the orders of this Court, which means of an “ Anumattpatra,” has not been 
could then have conveniently dealt both with strictly proved ; and secondly that the share 
‘the order of discharge and with the order for of Jugal Kishore was not one.third but one- 
payment of.compensation. sixth in the lakAraj property in suit. 

We will, therefore, direct the District . Itis-true that the Anumatipalra was not 
Magistrate to restore the petition to his file produced in evidence, but in our opinion ib 
and to deal with it in the manner we have was not necessary to prove that documenit. 
indicated. Purna Chandra Roy was taken in adoption 

Oase returned. . by Rashmoni some thirty-four years ago and 
; all parties including the defendant-appellant 
herself by their acts and conduct recognize i 
oo pe ; + the validity of the adoption. Itis the case 
CALCUTTA HIGH COURT. of no one that the power to adopt was: not 





Snoonn Civit APPRAL No, 650 of 1907. -- strictly pursued. To facts like these,- section 

_ December 7, 1909. 91 of the Indian Evidence Act has no applica- 
Present :—Mr. Justice Caspersz and tion and the decision in Krishna Kishori 

j Mr. Jastice Doss. ; Ohaudhrant v. Kishori Lal Roy (1), cited for 

_ GANODA SUNDARI CHOWDHRANI— the defendant-appellant does not assist her, 
DeFENDANT—APPELLANT : = because secondary evidence of the contents’ of 


_ versus the Anumatiputra has not been given. It has 
GIRISH CHANDRA ROY—PuaintirrF—, been sufficiently found that the adoption duly 2 


RESPONDENT. took place in virtue of an Anumatipatra. 
Hinda Jou dae eee ee of . With regard to the ‘second contention, we 
proof—Beidence Act (T of erp observe that it is now raised for the first time: 


Where a boy was taken in ado tion by a Hindu > FOT N x 

widow some 34 years ago, invirtue of an anumatipatra All we need say is that Exhibit—2 on which 
from her husband, and all parties by their acts and the argument is founded does not prove that 
conduct recognized the validity of the adoption the share of Jugal Kishore was only one-sixth. 


i case to adopt . ps 
= eae ban je gag ak EA He being oneof three brothers was entitled to 


sary to prove the axumatipatra in order to prove the one-third share and that was the share 
adoption, and that to facts like these, section 91 purchased by the plaintiff. 


Sethe videos tad no splation” D pe Tho appeal fails on both the points takon 
0. 486 (P.O); 141. A. 71, distinguished. om "> and is dissmised with costs. orn 
“Appeal from the decree of the Sub-Judge | i Appeal dismissed. - 
of Mymensing, dated December 14, 1906, - (1) 140. 486 (P. 0.); 14 L A. TL - ' 4 
affirming that of the Munsif of AIswargnnj, 


dated June 4, 1908. ; 


Babus DuarkaNath Ohakravarti and Ohandra ALLAHABAD HIGH’ COURT. 

Kanta Ghose, for the Appellant. | -° CRIMINAL ORIGINAL Terran No. 4 or 1909, 
Babu Brojo Lal Ohakravarti, for the Re- . December 6, 1909. on 
gpondent. oe Present :—Mr. J stios Richards. a 
Judgment.—tThis is an appealina . 5 EMPEROR ne 
suit instituted by the plaintiff for declaration Ng DRS: 
of his title toa one-third share in certain CORPORAL ALLEN. 


property. purchased by him from Eashmoni Oriminal Prosedure Code (Act V of 1898) ss. 503— 
and her adopted son Purna Chandra Roy in Issue of Gommission or letter of request—Heanmination 


WoL Iv 


; EMPEROR v. OORPORAL ALLEN, 


were: 
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to teste Omissions in Criminal cares. ff RE 
-Àn application was made on behalf oftairacou ed 
in a Criminal caso for the 19306 of -a saa a or’: 


OF twit teres reading in England — Ii jh Gov “re =e : 


a letter of request for the examination d 

residing in Hoagland: Hel J, that the High 

ao authority either to issue a Commission or. atter | 
of request to the Mnglish Conrts for the examination ' 

of a witness in a Criminal case. =] 
Empress v. S. Mvorga Chatty, 5 B. 888, retatred to. | a | 

t 

! 








Application in the case of Oorporal-Allen. 
Mr. R. Alston, for the Crown. 
. Mr. A. P. Boys, for the Accused. - 
; Order. —This i is an application tor thé 
issue of a Commission to take the evidencd of 
certain’ Mr. H. Frost at present tesiding. at 
Hiawatha, 73 Belle Vue Road, South- bourné 
un Sea, England. Section 503 of the- ‘Code 
of Criminal Procedure provides for-the issue 
ofa Commission in criminal cases in India 
~ where the witness is residing in India.or in 
the territories of any prince or chief-in-India, 
There is no provision in the Code for > the issue 
of a Commission for the examination of a 
witness in criminal cases residing elsewhere. 
In the case of Hmpress v. S. Moorga Ohatty-(1), 
-it was admitted that there was no ‘authority 
for granting a Commission in criminal--case. 
One of the learned Judges at page 369 pointed - 
out that there was a deficiency in the Indian 
Law in this respect and he expressed a hope 
that snch a deficiency would bo. supplied. 
f The learned counsel on behalf of. thé accused 
has admitted that there is no authority for 
the-issne of a Oommission. He asks, however, 
for leave to amend his application ‘and-praya 
that instead of a Commissions letter of re- 
quest may be sent by this:‘Court to the Supreme 
Court of Judicature in England. . The Orimiinal 
Procedure Oode „makes no provision—to-the 
issue of such a “letter of request ” but- the 
learned counsel suggests that the Statute 22 
Victoria cap. 20 and the Rules framed-by the 
Supreme Oourt in England under that Act- 
supplies the deficiency. ” Section 1 of the last 
mentioned Act is as follows:— ‘ Wheva,-upon 
an application for this purpose it is made to 
appear to any Court or Judge having authority 
under this Act that any Court or Tribunal of 
competent jurisdiction in, Her Majesty's 
dominions has duly authorized, by Commission, 
order or other process, the obtaining, the 
testimony in, or in relation to, any.action, suit 
or proceeding pending i in or before such Court 
or Tribunal, of any witness or witnesses gat ‘of 
the jurisdiction of such Court or Tribunal and 
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withigthe-jurisdiction of such first anan 
Cour the Court to which such Judge 


gs, ‘or, of such Judge, it shall be lawful for 
such Court: ¢ Or Judge to. order the examination 
the.person or persons appointed and in 
mannerand form directed by such Commission, 
order or ofher process as aforesaid,. of such wit- 
néss or witnesses accordingly; andit shall be 
lawful for.the said Court or Judge or any- 
other J udgò having anthority under this Act 
by any ‘subsequent -order to command the 
attendan noe of any person to be named in such 
IN 
orderifor_the purpose ‘of being , examined or 
the {production of any writings or other 
documents to be mentioned-in such order and 
to give- all such directions as to the time, 
plac’ and manner of such examination and all 


R j 


. obhernmabters. connected therewith as may 


appéai reasonable and just and any such 
order may be enforced and any disobedience 
ther anished in like manner as in case 
of an-arder made by such Court or, Judge i in 
@ cause depending in such Court or before such 
Judge-”:-It séems to me. (assuming that the 
Statūte refers to criminal cases at all) that 
this section assumes the issue of a lawfal and 
regular order either in the form of a Oommis- 
sion or-other wise appointing certain person or 
persons in England, Ireland or Scotland to take 
the evidence of the witness and that the Statute - 
merély provides for carrying into. effect such 
regularorder of a Court of competent jurisdic- 
tion in His Majésty’s dominions. It enables 
the English, Scotch or Irish Courts to enforce 
attendance of a witness before the person named 
in, and appointed by, the order of Courtsin India 
or. ‘elsewhora i in His Majesty’s Dominions.’ Tb 
seems -tome that no letter of- request ought to 
issue-from-the Indian Courts unless one of the 
latter.has alraady,under proper authority, made 


“a regalar and legal order for the examination 


of the witness. I am also of opinion that 
this Court must look to the Code of .Criminal 
Procedure for authority to make such an 
order, and, a3 I have already pointed out, no 
such authority exists in the Code of Criminal 
Procedure. Mr. Boys relies on ‘Order 37, 
Rales a to 59 of the Rules of the Supreme 
Gus ofJudicitara in England. 22 Victoria | 

eye Ty ection VI, authorizes English Courts 
te a sila for carrying into effect the 
provisizas of the Act.- Rules 54 to 
58 ‘dEtthe Rules of the Supreme Oourt 
of ‘Indicature are made under. authority 
of Foreign Tribunal Evidence Act, (85d and 





- provides that Rules 54 to 58 shall” ve a 
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Extradition Act, 1870. Rule 59, no, aka 
far as may be to applications d the 
Evidence by Commission Act, 1888 
Victoria Cap. 20). It is quite clear that’ Rules 


“made under the authority of an Act’ cannot 


extend the provisions of the Act itself and 
if the Act itself does not authorize the issue 
of a letter of request independently of the issue 
ofa Commission, the Rules made under the Act 
cannot authorize the issue of such a: letter. 
It does not seem to me, however, that Rule 59 
is in any way inconsistent with the Hvidence 
by the. Commission, Act, 1859. It merely 
provides.that Rules 54 to 58 of Order 37 shall 
apply as far as may be. I hold that I have no 
authority either to issue a Commission or a 


letter of request to the English Courts for the- 


‘examination of a witness ina criminal case. 
No object will be gained by allowing any 
amendment of the application which "must; 
therefore, be rejected. 

Application rejected. 





OALCUTTA HIGH COURT. 
MISCELLANEOUS CIVIL APPRAL 
No. 270 or 1908. 
November 15, 1909. 
_Pressnt : :—Mr. Justice Mookerjeo and Mr. 
Justice Teunon. 
Srimati KAMINI DEDI- Pnois 
ÅPPELLANT 
VETSUS 


“AGHORE NATH MOOKERJEE— 


OPPOSITE PARTY— RESPONDENT. 

Limitation Act (XV of 1877), Sch. II, art. 180— 
Revivor, what constitutes—RHaecution relating to costs— 
Privy Counoil dares Confirmation lower Courts’ 
decrees — Lwi Procedure Oode (Act XIV of 1882), ss. 244, 
258—Payment not certified’ not to-be proved under 
8. 244. 

In order to constitute a revivor ofa decree, there 
must be, expreasly or by implication, a determination 
“that the decree is still capable of execution, and the 
decree-holder is entitled to enforce it. An-order for 
execution operates asa revivor, because it necessarily 
. implies such a determination. Where the objection 
of the judgment-debtor was overruled and it was 
decided that the decree was-not barred by limitation, 
the effect of the order was to entitle the decree-holder 
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Although an order of the Privy Council might 
merely confirma decree of the Court below, that 
order is the paramount decision in the suit, and any 
application to enforce it 18, in point of law, an appli- 
cation to execute the order and not the decree which 
it confirmed; to such an application in its entirety arti- 
cle 180 is applicable. 

Luchmun Persad Singh'y. Kishun Per shad Singh, 8 0. 
218 ; 100. L. R. 425 (F. B.), followed. 

A payment not daly corned under section 258 of 
the Civil Procedure Code, 1882, cannot be proved 
under section 244 when an appropriate application in 
that behalf under the former section would be success- 
fuly met by the plea of limitation. 5 

nobundhu Nundy v. Hari Mati Dassee, 31 0. 480; 
8 0. W. N. 797, explained. 

Asisan v. Matuk Lal Sahu, 21 C. 437, referred to. 

Gadadhar v. Shyam Churn, 12 C. W. N. 485, Ram 
Doual Banerjee v. Ramhari Pal, 200. 82 and Bairagulu 
y. Bapanna, 15 M. 802, relied upon. 


Appeal from the order of the First Sub- 


“Judge of 24-Perganas, dated March 31, 1908. 


‘Babus Samatul Chandra Dutt and Satish 


- Chandra Mookerjee, for the Appellant. 


Moulvi Shamsul Huda and Babu Manmatha 
Nath Mookerjee, for the Respondent. E 

Judgment.—Tbis appeal, preferred 
by the judgment-debtor, is directed against. 
an order by which execution for.costs has’ 
been allowed to proceed on the basis of an 
order of Her late Majesty in Council made on 
the 17th May 1888. The order of the- 
Court below has been assailed on two grounds, 
namely, first, that the application for execution ` 
which was presented on the 4th March, 1907, . 
is barred by limitation, and secondly, that _ 
certain payments, alleged to have been made 
but admittedly not certified to the Court under 
section 258 of the Code of 1882, ought to Have 


_ been allowed to be proved under section 244. 


: to proceed with the execution and there was conse- - 


„quently a revivor of the dearee. 
Moénohar Das v. Futteh Chand, 30 O. 979 and Umrao 
Bing’ v. Lachnit Narain, 26 A. 361, distinguished. . 
Buja Hossein v. Monohar Das, 24 0. 244 and Gans- 
apalki y: Balasundara, 7 M. 540, referred to. . 
, Jogendra Chandra Roy v. Sham Das, (1909) 1 Ind. 
~ Oas. 168; 9 0. L. J. 271 ; 36 C. 548, followed. 


In support of the first contention it has 
been argued, in the first place, that there 
was no revivor of the decree of Her Majesty 
in Council within the meaning of art. 180 of 
the Indian Limitation Act of 1877, and in the 
second place, that even if art. 180 governs 


` the matter, it has no application in so far as 


the execution relates to the recovery of the 
costs allowed by the Courts. in this country, 
The facts relevant to the first branch of this 
argument are not disputed. It appears that 
after three applications for execution in 1889 
and 1891 to which no detailed reference is 
necessary for our present purpose,the fourth - 
application was made in 1894, to which the 
judgment-debtor objected on the ground that. 
it was barred by limitation. The Subordinate 
Judge, overruled the objection on the 9th 
March 1895. After this decision, however, 
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the decree-holder intimated to the Court that 
he would not proceed with the execution at 
that time, and the Subordinate Judge record- 
ed the following order :—‘I see no reason to 
hold that the decree is barred. Objections 
overruled. The deéree-holder’s pleader states: 
that the decree-holder does not wish -at pre- 
sent to proceed with the case. The applica- 
„tion is struck off’. It has been argued: by 
the learned Vakil for the appellant that inas- 
much as there was no express order-for 
execution on the 9th March, 1895, there was 
no revivor of the decree within the meaning 
of art. 180 and in support of this position. 
reliance has been placed upon the cases 
of Monohar Das v. Futteh Ohand (1) 
and Umrao Singh v. Lachmi Narain- (2). 
In our opinion the cases to which. re- 
ference has been made are clearly - dis- 
tinguishable, and do not lend any support to 
the contention of the appellant. In the first 
‘of these cases, an application for execution 
was made and notices were directed to issue 
under sections 232 and 248 of the Code, but 
subsequently the proceedings were dropped. 

Under these circumstances it was rnled, that 
there was no revivor of the decree. But Mr. 
Justice Harington pointed out, with reference 
to the decision in the case of Suja -Hossein 
v. Monohur Das (3), that there ‘would 
have been a revivor of the decree—if--an 
order had been made which gave the decree- 
holder aright to execute the decree and that 
from the date of such order there would have 
been a fresh starting point of time. Substan- 
tially to the same effect are the decisions 
in Umrao Singh v. Lachmt Narain (2), 

and Ganapathi v. Balasundara (4): -The 
essence of the matter is that to constitute 
a revivor of the decree, there must ba, 
expressly or by implication, a deter- 
mination that the decree is still capable of 
execution, and the decree-holder is entitled 
to. ‘enforce it. An order for execution operates 
as arevivor, because it necessarily implies 
such a determination. In the case before us, 

the objection of the ‘judgment-debtor was 
overruled and it was decided that the decree 
was not barred by limitation. The effect of 
this order was to entitle the decree-holder te 
proceed with the execution and there was 


consequently arevivor of the decree.’ The 

learned Vakil for the appellant has not 
(1) 30 ©, 979. . (2) 26 A. R61. ` 

(8) 240. 244 


(4) 7 M. 640. 


“intelligible 


~ 


been -ablé to dini the. position that there ` 
would. have been a revivor of the decree, if 
after- the objection of the judgment-debtor 
had been. en overruled, an order for execution 
had been-recorded, and, the proceedings had 
been discontinued the very next day by reason | 
of the-failure of the decree-holder to pay the 
process-faes. In our opinion there is no 
difference in principle between 
that casé_and the one now before us. We 


. must accordingly hold that there was a revi- 


vor of the decree, and we are supported in 
this view -by the decision of this Court in the 
case of Jogendra Ohandra Roy v. Sham Das 
(5). The first reason upon which the 
plea of limitation is sought to be sustained 
cannot be supported. = 

It has” been argued in the second place ir in 
support of the ples of limitation that art. 180 
applies only in.so far as the costs allowed by. 
the decree of the Privy Council are concerned 
and that in so far as the decree-holder seeks 
to recover the costs of the Court of first 
instanée and of this Court, the application is 
governed by art. 179 of the Limitation Act. 
This “contention is clearly opposed to the 
decision of a Full Bench of this Court in the ` 
case Of Luchmun Persad ‘Singh v. Kishun 
Pershud- Singh (6) where it was ruled 
that “Although an. order of Her Majesty. 
in Council might merely confirm a decree of 
the Oourt below, that order was the paramount 
decision in the suit and any application to 
enforce it wasin point of law.an application 
to execute the order and not the decree which 
it confirmed; to such an application in its 
entirety art. 180 is applicable. Itis clear, 
therefore, that the present application for 
execution is not barred by limitation. 

The second ground upon which the decision 
of the Subordinate Judge has been assailed 
valates to certain alleged payments which were 
not cartified under section 258 of the Code 
of 1882. It.has been strenuously contended 
that it. was open to the judgment-debtor to 
prove and obtain credit for these payments 
under section 244 even after the lapse of.the 
time prescribed by art. 173A of the Limitation 
Act of 1977 for making an application ander 
section 258. In support of this contention 
reliance has been placed upon the cases of 


(5) (i909) LInd. Oas. 163 ; 9 C. L. 5.271; 960. 
543. 


(6) 80. 218; 100. L. R. 425, 
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Dinobundhu Nundy v. Hari Matt Dasee (7) 
Azizan v. Matuk Lal Sahu (8) and Gadadhar 
Pandev. Shyam Charan Natk(9). None of these 
cases, however, really lends any support to 
the contention of the appellant. The first 
two cases to which reference has been made 
merely lay down that if a payment has not 
been certified under section 258, a suit is not 


“maintainable to establish such’ a payment and 


to obtain aninjunction restraining the decree- 
holder from executing the decree on the ground 


- that it has been satisfied. No doubt in the case | 


of Denobundhu Nundy v. Hari Matt’ Dassee 
(7), the’ learned Judges observed that section 
244° was a bar to such a siit and section 258 
did not restrict the operation of that section. 
It ia obvious, however, thatthis is so for the 
reason that a proceeding under section 258 
falls; ‘within the scope of section 244. Bat 
AS ' explained in the case of Gadadhar 
Panda v. Shyam Churn Nuik (9), the 
learned Judges never intended to lay down 
that a payment notduly certified under sec- 
tion258 may be proved under section 244 even 
though an appropriate application in that be- 
halfundertheformersection, would be success- 
fully met by the plea of limitation.. Indeed, 
if the contrary view were maintained, the 


effect ofart. 173 A of the Limitation Act would - 


be completely nullified. The;view we take is 
supported by the cases of Eam Doyal Banerjee 
v. Ramhari Pal (10) and Batragulu v. 
Bapanna 
a payment which has not been certified 
under section 258 cannot be proved under 
section 244 of the Code. Tt may further be 
observed that this position is obvious from 
clause 8 of section 258 itself, which provides 
that unless a payment or adjustment has been 
certified it shall not be recognised as a pay- 
ment or adjustment ofthe decree by any Court 
executing the decree. It is manifest, therefore, 
that the payments which are alleged in this 
case to have been made some years ago, and 
which have not been certified to the Court 
under section 258, within the time allowed 
by the law, cannot now be proved under 
section 244. The second ground upon which 
the order of the Court Rely is attacked thus 
“completely fails. 

“The result, therefore, is that the order of the 


na below must be affirmed and this appeal 
(7) 81 O. 480;.8 O, W. N. 797. 
(8) 210. 437: (9) 12 0. W. N. 485. 
i 200. 82. . : 
15 M. 302. 
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(11), where it was ruled that , 
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dismissed with costs. We assess the. hearing 
fee at five gold mohurs. 4 . , | - 
i - Appeal dismissed. , - 
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ALLAHABAD HIGH COURT. , 
First OrviL Apprat No. 97 or 1908. 
...-' November 22 , 1909. 
Present :—Mr. J atine Richards and ` 
` Mr. Justice Tudball. 
NAZAR KHAN AND ANOTHER—PLAINTLFIS— 
APPBLLANTS 
VETEUS 


SADAR KHAN AND orusis—Darswbawrs— . 


` RESPONDENTS. 

U. P. Land Revenue Act(III of 1901), 8. 11 — Parti- 
tion—Direction to file Owil Suit—Limitation to file the - 
suit—Priv tte partition not green effect to. 

Plaintiffs sued for a declaration that they were en- 
titled to exclusive possession of certain land 
alleging that they had gotit by private partition 
amongst the oo-sharers, and had planted certain grove 
over it: Held, that they were uot entitled to such ' 
declaration even ifthey made out a case that the 
private partition had actually taken place. 

Where a suit is instituted in a Civil Court in 
pursuance of an order of the Revenue Court under geo- 
tion 111 clause I (b) of Act III of 1901, “it is barred 
by time if it is instituted after the expiration of the 
three months mentioned in the clause. 

First ‘appeal from: the decision of the Addi- 
tional Judge of Meerut, dated the 22nd of 
January, 1908. 

Mr. Satya Ohandra Mukerji, for the, , Appel- 
lants. 

Mr. J. N. Mukerji, for the Respondents. 


Judgment.—This appeal arises under 
the following circumstances. The defendants 
sued for partition in the Revenue Court. The 
plaintiffs in this suit set up a claim to ex- 
clusive possession of a part of the property 
included in the application for partition. The 
plaintiffs were referred to the Oivil ‘Court. 
They, accordingly, instituted the present suit 
and alleged that therehad been a private par- 
tition under which anarea of 36bighas, 3 biswas 


“out of 54 bsghae and biswas 4 were partitioned 


and that ona part of the land allotted to them. 
by the private partition they had planted 
certain grove and they claimed a declaration 
(not that they are entitled to the possession of 
the whole land allotted to them by the private 
partition) but that they are entitled to. ex- 
clusive possession of so much of the land- as 
they had planted with trees. This was. a;de- 
claration to which they were clearly not 
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entitled ever assuming that they made out & 

case that the’ private partition had- “actually 


taken place.. The Court below has found that 
there was no’ private partition and- we are 


Court, which procasđed with the partition not? 
withstanding this appeal, has arrived -at the 


same conclusion. It is unnecessary for us to | 


go further into the matter and we arè quite 
of opinion that the suit of the plaintiffs’ was 
properly. dismissed. We notice, ‘however, that 
the learned Judge has held that æ snit insti- 
tuted in a Oivil Court in pursuance of. an 
. order of the ‘revenue Court under ection 111 
clause I (b) of Act IIT of 1901 is not barred 
even though it may not have been instituted 
untill after the expiration of the three months 
-mentioned in, the clause.. We entirely dis- 
agree with this view. Clause II expressly pro- 
vides that if a party who has-been directed to 
9 to the Civil Conrt, fails to comply with the 
requisition, the revenue Court “shall” decide 
the question. against him. “Wae dismiss the 
appeal: with costs inclading in this Coart foes 
on the' higher goale, 
Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Carminai Rerseenog No. 664 or 1909. 
‘ December 3, 1909. = > 
Present :—Mr. Justice ‘Tudball.: 
BAL DEO SINGH—Appuicant 
versus `, 
EMPEROR— OPPOSITE Party. 
arms Act (XI uf 1878), 88. 4, 19° (a)— Ammunition, 
definition of—Empty cartridge cases, possession of, 
Empty, cartridge cases fall within the definition of 
ammunition given in section 4 of the Arms Act. 
Therefore, a conviction under section 19 (a) of the Act 
for the possession, of such cases is legal: - 

King-Emperor ¥. Hbrahim Alithoy, 7 Bom. L. R. 
474, followed. i 

Jamin Khan v. The Empres, 20 P. R. 1890, Or. ai 
followed. - 

Reference, -dated 29th of October,- “1909, 
submitted by the Segsions Judge ‘of Mainpuct. 
“The Government Advocate, for the Crown. 

« Order.-—One Baldeo Singh’ has been 
“Bona ked under section 19 (a) -òf the Arms 
Act and sentenced” to pay ‘a fine of Bs. 5) i in 
that he’was im possession of certain empty car- 
tridge cases which had already been used for. 
firing. The Oficiating- Sessions Judge ‘of 
Mainpuri‘has‘referred’ the cage-to . this Court 


E 


. because in liis opinion such empty cartridge h 
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cased, do not fall within the. dafinition’ „of 
amnttinition i insection 4 of the Arms Act. The 
only-gn ‘ground which he. gives for his opinion ` 
The 

Empress (1). “I canot ` possibly. Ateo with 
the opinion expressed by the Officiating ` Ses- 
sions-Judgé of Mainpuri. Ié requires but the 
insertion of a, percussion cap to make a cart- 
ridge case fit for future use. Gun-wads | ane 
specifically included withia the definition of 
“Ammunition” ahd: ‘to “hold that cartridge cases 
were not part of: ammunition would in my 
opinion lead to an absurdity. “This paint was 
considered bya Bench of the Bombay | High 
Court in -King-Empəror v. Ebrahim Alibhoy 
(2). ` It was there held that an empty 


cartridge’ case fell within the definition of | 


ammunition. I fully agree with the opinion 
expressed therein The case is not one which 
calls for any interferencé by this Court as the 
fine imposed ‘i 188 small one. 
be returned. x | $ 

gee Oase returned. 

-(1) 20 P. R. “1890, Or. ' aaa -5 7. 
(2) if Bom. L. R. K 
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MADRAS HIGH COURT. 
CRIMINAL Revision Casas Nos. 381 AND 433 
or 1909, ` ' 
ORDHINAL Revision’ Petition No. 284 òr 1909. 
“(Casz RererrED No. 103 or 1909. J. 
me November 15, 1909. 
Present :—Mr. Justice Krishnasawmy Iyer. 
y. 8. RANGASAWMY IYER awp ‘OTHERS 


` —Peritionnrs. - 
Madras Forest Act (F of 1882), s+, 36, 86— Rules 2, 
7 &-10 of Rules by Local Government—Form 9 
Cutting of tree — Moving’, meaning, of —Whether moving ` 


in the act of cutting constitutes an offsnce under tho 


Forest Act. 

Section ‘85 of the Forest Aot, in empowering Gov- 
ernment to:make rules as regards transit, and : Form 
No. 2, speaking of a. transport do not contemplate 
the moving, which is involved in the cutting óf a tree 
as comprised within the. meaning of the ‘word ‘transit? 
or ‘transport’. 

Under Rule 2 of the Rules framed {by Government 
under the Forest Actthe word.‘moving’ has not the 
sense attached to it in the definition of ‘theft’ in the 
PenalCode. ~ ‘ 

Petition, under séctions 435 and 439 of ihe. 
Civil Procedure Oode, praying. the High 
Court to’ revise the order of theSub- Divisional 
Magistrate, Nariakkal, in Criminal” Appeal 
No. 25 of 1909,-confirming the sentence and 


conviction by the Stationary Sub-Magistrate 


Let the, řecord 


i 
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of Namakkal in Calendar Case No. 49"0f 1909 ` 
and case referred for the orders of the High 
Court under section 438 of theCivil Procedure 
Code by the Sessions Judge of Selam in his 
‘letter, dated 28th June, 1909. 

These cases coming on for hearing: Upon 
perusing the petition and the judgments of 
the lower Courts and material papers in the 
case and the. letter of reference and the re- 
cords submitted theréwith and upon hearing 
the arguments of Mr. J. Collyer Adam, Coun- 


sel for the petitioners and of the Public Pro- ` 


secutor contra, the Court made the following 
Order.—tThe accused have been charged 
under Rules 2, 7 and 10 of the Rules made 
‘by Government under sections 35 and 36 of the 
Forest Act. The offences charged against 
them are that they cut down certain sandal 
‘wood trees and had them removed from the 
‘place of cutting to a certain shed and some 
‘fields. The first question that arises is 


whether the cutting of the trees is itself an , 


` offence under the Rules. 
. The Government is empowered to ake 
Rules to regulate the transit of'all timber or 
of certain classes of timbers within ‘local 
-limits. Section 85 also provides that such 
Rules may prohibit the import and export or 
moving within defined local limits of tim- 
bers without a pass. Now Rule 2 provides 
that it shall not be lawful to’ import sandal 
-wood into or ‘export- sandal wood from or 
move sandal wood within the areas specified 
without a permit as specified’in Rule 4. Rule 
4 refers to certain forms of permits and Form 
No. 2 contains the heading “ Permits for 
the Imports, Export of timber, Transport 
from private landsor from foreign territory.” 
It seems to me to be clear that section 35 in 
empowering Government::to. make rules as 
regards.transit arid Form No. 2 speaking of 
-transport donot'contemplate the moving which 
_ is involved in the cutting of a tree as com- 
vised within the meaning of the word 
transit’ or ‘transport.’ The collection of the 
words import, export and moving is also to 
be remembered in determining the significa- 
tion of the word moving. I am quite aware 
that in the-definition of theft under the Penal 
Code, moving which is involved in the very 
act of cutting with the intention to steal 
would amount to the offence of theft; but I 
am not prepared to hold that under Rule 2 of 
the Forest Act, the- same. sense isto be at- 
tached to that word, The next question is 
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whether the offence -is bronght home to the 


-accused in this case of moving timber from 


the place of cutting to the shed and. the fields. 
I agree with the argument of the petitioner’s 
Counsel that there is no evidence against the 
first or the 2nd accused of any ‘connection 


with the moving of the timber from the place . 


of cutting though it was obviously’ their in- - 
terest to-have the timber so moved. The 
learned Public Prosecutor does not refer 
me to any evidence in support of the view 
that they have been concerned in the aots 
charged. ` 

As regards the other accused who have ` 
been convicted, I am not prepared to inter- 
fere with -the finding of the Courts below 
that upon their admission they are guilty. , 
~- I am quite unable to understand from the 
record of this case what reason there was 
for the forest authorities to delay the permit 
or the affixing of any property mark that 
might be necessary. Whatever the reason - 
may be, Jam only concerned with the qnestion 
as to whether, upon the facts, accused other 
than Nos. l and 2 who have been convicted 
are guilty.’ I'am unable to say that their 
conviction is wrong but I think the sentence 
of a fine of 4 annas is sufficient as regards each 
of those accused. The fines paid by the lst 
and 2nd: accused are ordered to be refunded 
and the excess in the fines paid by the other 
accused will also be refunded. 

Sentences reduced. 


ALLAHABAD HIGH COURT. 

Brest Civit APPRAL No. 28 or 1908. 
November 29, 1909. 
Present:—Sir John Stanley, KT., 

Chief Justice and Mr. Justice Banerji. 
HAFIZ GHAFOOR-UD- DIN— Piati — f 
APPELLANT 
VETEUS 


HAFIZ HAMID HUSAIN anp orHERs—- 
DEFENDANTS— RESPONDENS. 

Owil Procedure Ootle (Act XIV of 1882), £. 244—Re- 
presentalive— Purchaser from judgment-debtor during 
attachment subsequently set astde—Suit, maintain- 
abtlity of. 

«A purchaser of the property of the judgment-debtor 
during the pendency of an attachment, subsequently set 
aside, cannot be deemed to be the representative of the 
judgment-debtor within the -meaning of- section 244 
of the Code of Civil Procedure, 1882, and, therefore, a 
suit against such purchaser by the decree- "holde i is not 3 
barred by ‘section 244, : ~ 


` 
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INDERJIT Vv. BHARAT SINGH. 


First appeal from the decision of the Sabor 
dinate Judge of Bareilly, dated the 26th 


‘of November, 1907. 


“Mr. M.L. Agarwala (bor Mr. B. 0’ onor, with 
him Mr. Ghulam Mujtaba), for the Appellant. 

«© Mr. W. Wallaoh (with him Mr. L.M. Banerji, 
for the Respondents. 

Jadgment.—tThis ` appeal arises out 
bf a suit brought under section 283 of Act 


i No. XIV of 1852 under the following circum- 


stances:—One Fakhr-ud-din. had two wives 
namely Musammat Latifannissa and Musammat 
Shakurunnissa. The latter died in 1894 and 
on her death Ghafoor-ud-din, plaintiff- appellant, 
her brother, brought a suit claiming one-half 
of the amount alleged to be her dower. He 
got an ex parte decree against Fakhr- ud-din on 
the 19th of January 1898 and in execution of 
that decree caused certain property to be 
attached in February 1898. Fakhr-ud-din 
appealed against the decree to this Court and 


thereupon the case relating to the execution ` 


ofthe decree was struck ‘off the files on the. 
24th of December 1898. This Court set 
aside the ez parte decree on the 26th of Novem- 
ber 1900 and remanded the case to the Court 
below for fresh ; trial.. The lower Court 
re-heard the “case and. made a decree for 
Rs. 75 but upon appeal to this Court that 
decree -was varied and a decree was- made on 
the 27th of April 1904 forthe full amount 
claimed by the plaintiff. Meanwhile Fakhur-ud- 
din died and his second wife Latifannissa and 
his sister Nasirunnissa were brought upon the 


` record as his legal representatives. 


After the passing of the final decree of this 
Court, application was made for execution of 
that decree and certain property was attached 
in 1905. The defendant, Hamid Husain filed 
an objection and prayed for the release of the 
property from attachment on the allegation 
that under a sale made in his favour on the 
9th of August 1898 he was the owner of the 
property and it was not liable to sale. This’ 
objection_having been allowed the suit out 
of which this appeal has arisen was brought 
by the plaintiff for a declaration that the 


` property was liable to be sold in execution of 


his decree. The Court below has dismissed 
the suit on the ground that Hamid Husain 
must be deemed to be a representative of the 
judgment: debtor within ‘the meaning of 


‘section 244 of Act No. XIV of 1882 and that 


the suit was, therefore, not maintainable. It 


". ig contended on behalf of the appellant that 
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-as the decree made by the Court of first in- 
stance on the 19th of -January 1898 was set 
aside -by this Court, everything which took 
place in execution of ‘that.decree came to an 
end and that, therefore, by reason of his having 
purchased the property during the pendency 
of an attachment in execution of the decree 
which was set asido the defendant cannot be 
‘deemed to be the representative of the jadg- 
ment-debtor within the meaning of section 
244. This contention is in our judgment well- 
founded. Indeed the learned Counsel for the 
respondent has not disputed its correctness. 
As the decree in execution of which the 
property was attached in 1898 was set aside 
.by this Court on the 26th of November 1900 
everything that was done in pursuance of 
that decree came'to an end and, therefore, the 
defendant cannot be-said to be the purchaser 


-of the property pending a subsisting attach- 


ment. The matter could not form the subject 
for an adjudication under section 244 of the 
Code of Civil Procedure 1882 and this suit’ 
wy muintaintble .against the defendant. 
We accordingly allow the appeal and as the | 
suit was dismissed upon a preliminary ground ` 
and the decision of the Court below on that 
ground is erroneous we remand the case to 
that Court under Order 41, Rule 23 of theCode 
of Civil. Procedure with directions to re-admit 
it under its original number in the register 
and.to dispose of it on the merits. Oosts here 
and hitherto will follow the eventand the 
costs of this Oourt will include fees on the 
higher scale. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 


. Finer OIvIL APPEAL FROM ORDER No. 51 oF 1909, 


December 8, 1909. 
Present :—Sir Gorge Knox, Judge and 
Mr. Justice Piggott. 
INDERJIT AND ANOTHER — DHEPNDANTE— h 
. APPELLANTS 
versus 
BHARAT SINGH— PLAINTIFF — 

| RESPONDENT. 

Usufructuary mortgage—Redemplion= Tina for re- 
demptron fived—Suit before the fired period, maintain 
abtfity of. 

Where a mortgage- -deed fixed a period of ten years 
for redemption, a-suit to redeem prior to the expir- 
ation of that period is premature. 

` Firat appeal from. the order of the District 


48, 

RAM NIHORA 0, RAM RUP, 
Judge of Agra, dated the 28th of ‘April, 1969. 
- Facts.—A mortgage with possession 
was executed in 19502. The mortgage- deed 


contained the following provision :—. “Jab- 
bamahjith waqt khali khet ke arsa dus sal ainda, 


“tarikh tahrir wasiga haza . se ada karunga...... i 


uswagt haqiut marhuna qabza murtahenan muz- 
kur se fugulrehn kraunga.” 

The ‘mortgagors sued for redemption in 
1908. The Court of first instance dismissed 
the suit as premature. The lower appellate 
Court reversed the decree of the Court of first 
instance on the. preliminary point and re- 
manded the case to be tried on merits. De- 
fendants appealed to the High Court. 

‘Mr. Govind Prashad, for the Appellants. 

Mr. Gulzart Lal, for the Respondent. : 

Judgm net.—We are of opinion that 


under the terms of the particular contract _ 
embodied in the mortgage-deed in suit the. 


intention of the parties was- that the mort- 
gagee should enjoy possession for ten years. 
The suit for redemption is, therefore, pre- 
mature., , 

“ Woe accordingly set aside the order of the 
lower appellate Court and restore the 
decree of the Court of, first instance with 
costs. 


“Appeal allowed. ., 


b. 
ee 


ALLAHABAD HIGH COURT. 
Fret Orvit APPEAL FROM ORDER No. 38 , 
. oF 1909, 
December 3, 1909. 
Present :—Mr. Justice. Karamat Husain. 
RAM NIHORA MISIR—Appriicant— 
; APPELLANT 
wersus i i 
RAM RUP MISIR .AND OTHERS— OPPOSITE 


Party—-RESPONDENTS. : 
Frovnetal Insolvency Act (UI of 1907), 8. 15 (1) 
“Any other’ suficient caxse,”—Applicant “ able to pay 
has debts” —Courts’ power to dismiss partition. 


Section 15 of the- Insolvency Act confers very wide 


powers upon Court and authorises it for “ any. suffi- 
cient cause ” to dismiss the petition for a declaration 
of insolvency. The fact that the applicant is able to 
pay off his debts is s sufficient cause ice the dismissal 
of his petition. 


First appeal ue order of. tha District 
Judge of Ghazipur, dated the 20th February 
1909. 

Mr. Hartbahs Sahat, for the Appellant.. 

Mr. Govind Prashad, for the Respondents. 

Judgment.—The facts are briefly 
these ;—Ram Nihora Misir presented an ap- 


INDIAN CASES. 


“dismissal of the applicant’s . petition. 
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BARADA KINKAR V. NABIN OHANDRA. 


plication to be declared an insolvent. The 
Court below after a careful consideration of ve 
the evidence tendered by him and by- his 
creditors came to the conclusion that the ap- 
plicant was ina position to pay his’ debts 
and rejected his application. 

The learned District Jadgeat the and of his 
judgment says:— It will thus beséen that he 
is at present worth over Rs. 250 and can liqui- 
date his debts. I find that he has failed 
to make ont a case for a declaration of in- 
solvency, and I reject his petition with 
costs.” The applicant has preferred an appeal 
from that order. It is argued by his learned’ 
Vakil that the learned District Judge was in 
error in dismissing the petition under section 
15 ofthe Insolvency Act. In my opinion the 
Court below was perfectly right in dismissing 
the petition under -the said section. The 
learned Vakil for the appellant, however, | 
contends that as soon as an application for 
a declaration of insolvency is made, thé Court | 
notwithstanding a finding that the appli- 
cant can pay his debts is bound! to declare i 
him insolvent. A 


Iam unable to accept this contention. Sec- 
tion 15 confers very wide powers upon Court - 
and authorises itfor “any other sufficient 
cause” to dismiss the petition. The fact that 
the applicant is able to pay off his debts - 
is, in my opinion, a sufficient'cause for the ' 
The 
result is that I dismiss -this appeal with 
costs, e 
< Appeal, dismissed. - ` 


CALCUTTA HIGH COURT. 
MISCELLANEOUS Civit APPEAL No. 597 or 1908 
November 26, 1909. ak 
Present — Mr. Justice. Caspersz and r 
Mr. Justice Doss. . e 
"BARADA KINKAR CHOWDHURY axp 
ANOTHER—J UDGMERT-DEBTORS—A PPELLANTS 
versus 
NABIN CHANDRA DATTA AND-ANOTHER— 


DEORER-HOLDERS— RESPONDENTS. °` 

Limitation Act (XV of 1877), Sch. TI, art. 179, cl. (4) 
and Ewop. 1—Decree fir costs against several j 

debtors—Egsecution agamst some, effect of, as to limit. 


„ation, against the reat, 


The decree-holder obtained a decree for costs in 
1£03 against several defendants. He executed the 
decree against some of them in 1605. In 1908 hẹ 
applied for execution against the other defendants; 
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- Held, that. there’ was no provision in the Civil, 
Procedure Code, 1882, directing that an application, 
for execution must be, when possible, with reference’ 
tothe entire decree; that the application for execution 

against some only ofthe judgment-debtors must be, 
deemed, m virtue of explanation 1 of art. 179 of the” 
second Schedule of the Limitation Act, 1877, to have 
taken effect againat the others; and that’ that applica- 
tion was one in accordance ‘with law within the 
meaning of that article; and the present appiéitioj 
is not, thersfore, barred. » 

. Radha Kishen Lall v. Radha Pershad Single 18 C. 
_ 515, Nepal Chandra Sadookhan v. Amrita Lal.§adoo- 

khan, 26 0.888 and Subramanya v. Alagappa, 80 M. 288; 
2 M. L. T. 189, followed. 

Balkishen Das v. Bedmati, 20 C. 388, fered to. 

Appeal from the order of the District 
Judge of Chittagong, dated September 7, 
1908, reversing thatof thé Muusif of Satkania, 
dated July 14, 1908. . 

` Babu Harendra - Narain Milter, 
peline. 

: Babu Dhirendra ` Lal Kastgir, for the” Be- 
dai. 

J udg ment.—The question for determie 


for the 


nation in this second appeal is whether the’ 


application, dated the 27th March, 1908, for 
the execution of the decree, Daring date the 
80th June, 1903, is barred by the Rule of three 
years- prescribed by article 179 (4) of the 
second Schedale ‘of the Limitation Act, xv 
of 1877. i 

The lower Courts have differed as to the 
construction of the Artiéle, and the arguments 


before us have. been directed to ® variety of- 


reported cases some only of which we think it 
necessary to: mention. 

The facts are that the decree was one for 
possession of land against onesetof defendants, 
for possession through tenants against another 
set, and for costs, and mesne profits, against 
all the-dəfendants. 

The decree-holder proceeded- to recover 


costs ‘against some of the défendants on the. 


18th August, 1905, but he did not at that 
time .proceed against the defendants Nos.2. 
and 11 who are the appellants in this Court. 

The Munsif' thought that, inasmuch as 
the decree-holder had. executed his decree 
piece-meal, and had not proceeded against 


the defendants-Nos. 2 and 11, the period of ` 


limitation running against these defen-. 
dants must be reckoned from the date of the 
decree and not from thé 18th August 190%. 

The District Judge, apparently, because 


no authority was cited for the view held by - 


. the first Court, has held otherwise, and per- 
* 1 Ind. Ong, 889 is to the same eifect, Ed, 
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mitted exeoútion .to proceed Against all- the 


- judgment-debtors. 


The argument turns on the meaning of the: 
words-~"in accordance with law’—in article: 
179 (4). Was the application to realise costs 
from some only of the judgment- debtors in 
accordance with law? We entertain no 
doubt that it was in accordance with law. ' As 
observed i in Balkishen Das v. Bedmatt Koer(1), 
the words ‘ ‘in accordance with law” rèlate to 
the execution of the decree and it cannot be: 
said that a ‘person who executes a decree with 
the permission of the Court—a permission 
which the Court is expressly empowered to 
give—is not doing so in accordance with law. 
It was stated, in another caseof this Court 
RadhaKtshen Lall-v. Radha Pershad Singh (2), 
that there was no provision in the Code of Civil 
Procedure(Act XIV of 1882)directing-that an 
application for execution must be, when possi- 
ble, with reference to the entire decree. In 
Nepal Ohandra Sadookhan v. Amrita Lal 
Sadookhan(3), the learned Chief Justice called 
attention to the undesirability of executing 4 
decree piece-meal, but, nevertheless, the exeou- 
tion was permitted to proceed. In a case 
the facts of which very nearly resemble those 


.of the case with which we are now dealing, 


we refer to the case of Subramanya Ohettvar v. 
Alagappa Ohettiar (4), Sir Arnold White, C. J. 
and Mr. Justice Millér relied on paragraph 2 
of explanation 1 in connection with article 179 
of Schedule II of the Limitation Act. It- ‘ap- 
pears from that explanation that where the 
decreeor order has been passed jointly againat 
more persons tHan one, the application, if 
made against any one or more of them, or 
against his, or their- representatives, shall take 
effect against them all. ` 

Now the application to realise cata was 
undoubtedly made against some only of the 
judgment-debtors ; but, in virtue of this ex- 
planation, it must be deemed to have taken 
effect against the defendants Nos. 2: and 
11 also.. That being so, and ifthe appli- 
cation, as we have already obseved, was in ac- 
cordance with law, the plea of limitation cannot 
prevail in favour of these defendants. 

Turning to the words of the Code (Act XIV 
of 1882), we find that when an application: 
for execution of a decree is made, it. must 

(r 200. 888 at p. 394. 

(2) 18 0. 515 itp. 518. -; > 

26 0. 888. -> Es 

a SOM. 268; 2 M, L. T. 189. 
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. fulfil the conditions of section 235; and sec- 
tion 245 further provides that if any of the 


requirements of ‘sections 235, 236, 237 and 
238, have not. been complied with, the-Court 


may reject the application, or may allow it to ` 


‘be amended then and there, or within a time 
fixed by the Court and if the application be 
not so amended, it shall be rejected. It ap- 
pears td us that this is the true meaning of 
the words “in accordance with law.” If the 
application is in accordance with those pro- 
ceedings cf the Code, and the Court permits 
execution to proceed; then, as we have already 
` observed in connéction with the case in 
Balkishen Das v. Bedmati Koer (1), the exe- 
cution must be deemed'to bind even those of 
several joint-judginent-débtors who were not 
actually made parties to that particular execu- 
tion’case. = * re E 
We may add, to make our meaning quite 
oléar, that section 245 of ‘the Code of Civil 
Procedure (Act XIV of 1882) is, in its terms, 
the same as the corresponding section in Act 
X of 1877 which was the case in contemp- 
lation when ths Limitation Act of 1877 be- 


‘came law. : f K 
. For these reasons, we think, the judgment 


of the lower appellate Court is correct and > 


ee 
' Fhe ‘appeal is 


dismissed with costs—three 
gold mohurs.” a 


Appeal dismissed. 





e, (g, 0, 8 B, L. R. 155). 
“ SIND JUDICIAL COMMISSIONER’ S 
COURT. 
ORIMINAL Revision No.- 106 or 1909. 
August 26, 1909. 
- -Present :—Mr. Lucas, J. O., and 
| Mr. Knight, A.-J. O. ; 
EMPEROR 
, versus | 
“Code Act XLV of 1060), h Prim Campiona 
Í í 34. On inart— 
Pree sg rte ks to attend Cata nat taken 


NG "C6, 4 ' p 
“Fike oompikinant was ordered to attend Court on the 
fixed Zor hearing of the case. =~ ; 
ar failed to attend but the Magistrate did not 
take up the case owing to other demands on his 
ea that the compldinant could not, under the 
circumstances be convicted of an offence under-sec- 

tion 174 of the Penal Code. h 
Application for revision of the order of the 


First Class Magistrateand Mukhtiakar, Robri, 
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(Mr. Jevatram), granting sanction to the pro- 
secution of the applicant under section 174; 
Indian Penal Cade, before his Head’ Munshi, 
2nd Class Magistrate. ` P 

Mr. Rupchand, for the Applicant. ` , 

Judgment.—Wė set aside the order 
directing a complaint to be lodged against the 
accused. It appears from the diary that the 
Magistrate did not take up the case on the 
16th March owing to other demands on his 
time, and under these circumstances no 
conviction can be. had. 
Order set aside. 





(8. c. 80 P. W. R. 1909.) - 56 
PUNJAB CHIEF COURT: 
Srconp Orv Appea No. 21 or 1908, 7 
: October 23, 1908. | 
Present :—Mr. Justice Kensington and -. 


= "Mr. Justice Shah Din. : 
SHER SINGH-—-PLAINTIFP— APPRLLAN 
, - ; _ versus ae i 
GOBIND SAHAI AND ANOTHRR— ~ 
- DEFENDANTS— RESPONDENTS. ; 
| Owil Procedure Oude (Act XIV of 1888), 98,18 and- 
43—Mortgaje— Redemption—Suit for possession of pro- 
prietary holding without mentioning shamilat— Mortgage 
created by decree—Emecution of decree barred— 
Subsequent suit for possession of the same land by way 
of redemptron—ddverse possession—Construction of 
decree—Bar to recoiering shamilat—Res judicata. 

In 1897, S sued G and A for possession of 248-Kanale 
and 18 ‘marlas of land, without mentioning anything 
about the shamilat appertaining therefo, on the allega- - 
tions that he was the owner of- that area but the 
defendants had taken forcible possession of it under 
an alleged title of mortgagee. Sgot a decree therefor, 
conditional on his paying to Gand A Rs. 837-8-0. The 
decree was in the following terms :— 

“Yeh hukm diya jata hat ke agar mudar 887 Rupaia 
Sanna barai muda-alat adalat men dakhal kare to 
dakhal aragi mutdatiya par pawe,” 

8 failed to execute the above decree, - oe! i 

In 1907, 8 claimed possession of the said proprie 
holding (which then measured 287 kanals and 6 ra 
with 373 kanals 17 marlas of shamilat land on payment 


- of the amount abovementioned t, 


Held, that (1) The 1st suit was clearly not one for 
redemption of a mortgage, but simply for possession, 
but even if it be considered as a suit for redemption; it 
did not bar the second snit. ` 5 

Dhanpat Mal v. Jhagger Singh, 188 P.W.R. 1908: 93 
P.R. 1908, followed. 5 

(2) The decree created a judicial hypothec and es- 
tablished between the parties the relation of mortgagor 
and mortgagee. . . , 

Ram Singh v. Nodh Singh, 98P.R.,1879,(F. B.), Dewa 
Singh v. Harnam Singh, 57 P. R.1888, Buta Singh y, 
Jhagra, 10 P. R. 1888.-and Muhammad Bhah -y, 
Badhu Singh, 187 P. R. 1889, referred to. | < 


"ok 


4 


‘ 
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. (8) The claim as regards the #hasmilat land is bar- 


red by section 48, Civil Procedure Code, 1882, as the ` 


lst suit did not cover a proportionate share of the 
shamilat which cannot be treated. as & mere accessory 
to the proprietary holding. 

Ramdas y. Amir Shah 118 P. B. 1901, followed. 


Further appeal from the order of H. A. 


Rose, . Esquire; : Divisional Judge, Multan 
Divison, dated the 4th October, 1907, revers- 
ing that of M. G. Merédyth Young, Esquire, 
Munsif of the 1st class, Montgomery District, 
dated the 21st May, 1907; decreeing plain- 
tiffs claim on payment of Rs. 837-8. , 

Pandit Sheo-Narain, for the Appellant. 

Mr. Shadi Lal, for the Respondents. - z 

Judgment.—tThe facts, so far as they 
are material to the decision of the appeal 


- before us, are briefly as follows :— 


In 1891, the present plaintiff, who was 
then a minor, obtained a- pre-emption decree 
in respect of the. land in ‘suit against one 
Harkarn Das. It appears that Kala Singh; 
who acted as.the next friend of the plaintiff 
in that litigation, was in some way connected 
(either as gumashta or otherwise) with the 
firm- of the defendants Gobind Sahai and 
Amir Chand, and the latter for some reason 
or other, into ‘the precise nature of which it 


is unnecessary to enquire at present, paid the 


` have themselves -declared owners, 


„purchase money into Court within the prescrib- 
ed period and obtained possession of the Jand. 
In.the course of the mutation- proceedings 
which.‘ followed the pre-emption- decree, the 
defendants who, as we have seen, had paid 
in the’ purchase- -money for the pre-emptor, 
tried to get mutation „effected, in their awn 
‘names on the ground that the pre-emption 
suit was benami and that they were the real 
proprietors of the land under the decree. On 
81st January, 1897, the Tahsildar ordered 
that the land ‘be mutatéd in--the names 
of Gobind Sahai and Amir Chand, ‘but 
on appeal -this order was reversed by the 
Collector, who on 9th ‘April, 1897, decided 
that “Sher Singh must be recorded “ag owner 
until the respondents can_ sue formally to 
“but that 
“the possession of the respondents must be 
ghown in the column of the cultivator’s 
name. ‘An appeal from this order. was 
-dismissed by the Settlement Commissioner on 
13th August; 1897. The entries in the 
revenue papers have ever since - continued to 
be made in accordance with the above order. 

On 17th ‘June, 1897, the plaintiff Sher 


Singh, who had meanwhile attained majority, 
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‘dants the’ sum of Rs. 837- 8, out of Court. - 


ail 
sued the present defendentss for p posaėgaion . of 


246 kanale and 18 marlas of ‘land | on the 
allegations ‘that the ‘plaintiff was the owner of 


` that area, but that the defendants had taken 


forcible possession of it under an> -alleged 
title as ‘mortgagees. It is admitted- -on both 
sides that the area then in dispute; viz., 246 
kanals and 18 ‘marlas, is identical with the pro- 
prietary land in khata No. 51, which now 
measures 237 kanals and 16 marli: exclusive 
of the 373 Fanals and 17 marlus, khata No. 48, 
which, on partition of the shamilat land, has 
‘fallen to ‘the share of the separate ‘holding 
in suit and has always been in possession of 
‘thé defendants. The “District Judge after 
going very fally into the. _ciroumstances that 
Danties decreed to tlie plaintiff ` on 28th 
October, 1897, possession of 246 kanals and 18 
marlas conditional . on his paying to the 
defendants, Rs. 837- 8; which he found ‘the 
latter had paid into Court for the plaintiff in 
respect of the pre-emption- decree .of 1891. 
The plaintiff did not sue out execution of the 
above. “décrée,” nor has lie paid to, the defen- 
The present suit has’ “been. brought by 
Sher Singh, plaintif, for. possession by re- 
demption of 237. kanale end 18 marlas(Khata 
No. 51)and of 373 kanals and 17 mdrlas(Khata 
No: 48) which, as „shown above, at one time 
formed } art of, the village “shamlat, on pay- 
nent ‘of Rs. 837-1 8:0 on the grounds that the 
previous. décree of 28th’ October, 1897, had 
created a charge i in the nature of a ‘nortga, 
for the abovementioned amount on the land 
in soit in ‘favour of the defendants, and that 
the plaintiff is entitled to redeem the land on 
the footing of that, mortgage, 
~ The Court ‘of, “first instance „decreed the’ 
claim, bat’ on appeal the learned, Divisional 
Judge dismissed it “principally on ‘the ground 
that ‘ “there never was qny., mortgage ” of the 
land in sait, and ‘that the ‘decree of the 
District Judge, dated 28th. October,. 1897, 
“did ‘not éreate” between, ‘the parties, the 
“relationship ” of mortgagor ‘and mortgagees. ` 
The” Divisional’ Judge also discussed the ques- 
tion whether a ‘second suit for redemption was 


“ab all maintainable, and holding that it was 


“not overruled, the plaintiff’s contention that 
even if the decree of 1897 did not deélare a 
judicial hypothec, @ second, suit could be 
brought for obtaining the same relief as was 
claimed in the previous suit. “As to this part 
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of the judgment of the lower appellate Court 
we may “observe that in our opinion no ques- 
tion arises in this case at all ag to whether a 
second suit for redemption is. or ig not 
miintainable, for the simple reason that the 
suit. of 1897 was clearly not one for redemp- 
tión of a mortgagé, but one for possession of 
land unconditionally without „payment of any 
sum to the defendgnts, who were alleged to be 
in” wrongful posséssion of the same. If, 


however, any such question does arise in this. 


oagé, it is concluded by the recent Full Bench 
decision of this Court iu Dhangut Mal v. 
Jhaggar Singh (1), in which it is held that a 
second suit for redemption does lie in this 
province. ° 

Before us on farther appeal the questions 
which have been discussed on both sides 
are: p 

(1) whether the decree of 28th October, 
$897, created between the plaintiff and the 
defendants the relation of mortgagor and 
mortgagees P 

(2) whether if the said decree did EDANE 
such a relation, the suit, so far asit affects 
373 kanals 17° marlas, of land, which at one 
time formed part of the shamslat and has 
since the partition of the shamilat’ been in 
pdigession of the defendants is barred by sec- 
sion 43, Civil Procedure Code? 

“As regards the firat question, the appel- 
lant’s pleeder has relied.on Dewa Singh v. 
Harnam Singh (2), and Buta Singh v. Jhagra 
(3), while the respondents’ counsel has cited 
Ram Singh v. Nodh Singh (4) and Muhamad 
Shah v. Mahant Sadhu Ram (5), and has 
strongly urged that the. last mentioned 


authority is’ on ll fours with the one 
-~ case and nust be ‘followed. 


The -decree- which we have to construe.i in 
this case is-in the following terms :— 

Yeh hukam diya jata hat ke agar mudat 837 
rupara 8 anna adalat ‘men barat muda-alat 
dakhil kare to dakhl arasi mutadawiya par 
pawe. 

Now in ‘coustruing’ this decree’ we are 
entitled, : according’ to a uniform current ‘of 
decisiotis to look at the-judgment of the 
District Judge, who passed the decree, and we 
find “on looking ‘at ‘that judgment that the 
sentence that immediately’ precedes the para- 

f: 93 P. 3: 1908, 138 P. W.R. 1908 (F. B.). 

57 P. 3.'1883. 

3) 10 P. 2. 1888. - 

(4) 93 P. R. 1879. 

(8) 187 P. By 1889, 
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graph embodying tho final order of tho J nage 
runs: as follows :— 

“In other words I find that the defendants 
have a charge for Rs.837-8-0 against the land 
and the plaintiff must pay this amount 
before he can -obtain possession of- -the 


land.” Hos. CES 


Reading the decreé in the light of the above 
sentence, as we are perfectly Justified i in- doing, 
we think that the only reasonable conclusion 
which under the circumstances disclosed in 
this case, we can come to, is that the decreé 
of 1897 was intended to créate, and did 
create, what, in the terms of the iadginent i in 
Buta Singh v. Jhagra (8), we may call” a 

“ judicial- hypothec” and established betweén 
the then plaintiff and the defendants, who 
are also parties to the present-suit, the rela- 
tion of mortgagor and mortgagees. The 
decisions in Deva Singh v. Harnam Singh (2), 
and Buta Singh v. Jhagra(8), are np. doubt in 
some respects, as has been contended by Mr. 
Shadi Lal, distinguishable from the case 
before us, but on the other hand the authority ‘ 
that he so strongly relies on, vis., Muhamad 
Shah v. Mahant Sadhu Ram (5), is no less 
inapplicablé to the facts of this litigation. 
The terms of the decree in the last mentioned’ 
decision are by no means identical with the 
language of the decree of 28th October, 1897, 
as construed in the light of-the penultimate 
paragarph of the judgment of the District 
Judge. The question beforeus is one which 
has to be decided in each case with reference 
to its own particular facts and to the languags 
of the judgment and the decree passed therein. 
as embodying an expression of “judicial 
adjudication apon the respeotive rights of the 
parties before the Court. Thata decree can 
expressly establish the relation of mortgagor 
and mortgagee between parties to a suit is- 
not denied by Mr. Shadi Lal and it is equally 
incontestable that such’ relationship may be 
equitably inferred from the language used 
in the judgment and the decree, though it is 
not declared in ,s0 many words to exist 
between a plaintiff and a defendant. . In 
Muhamad Shah v. Mahant Sadhu Ram(5), tho 
learned Judges held the same view, as will, 
qppear from the following extract from their 
judgment. 


“ The only circumstances under which de- 


fendants’ possession would not be adverse, 
would be that the Court had dedana the rela. 
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tion of mortgagor and mortgagee sitar in form- 


. or equitably, to exist between the parties. But 
such a force cannot be ‘given to the terms of 
the decree; it is impossible to extract such an 
intention or meaning from -the language 
used.” ~ 

For the foregoing reasons we hold that the 
decree of 1897 created between the present 
plaintiff and the defendants the relation of 
mortgagor and mortgagees i in Tespect of the 
land then in suit, vis., 246 kanals 18 and marlas 
ofland, which now measures 237 ‘kanals and 16 
marlas (Khata No. 51), and ‘it follows that 
tho plaintiff is entitled to obtain possession of 
this area on payment to the defendants of 
Rs: 837- 8-0 which was the amount of the 
charge’ ‘created on the land by ` the decrée 
aforesaid. 

As regards _the second. question set gat 
above, it is manifest that as the suit of 1897 
did not cover the 373 kanals and 17 marlas of 
land, now in dispute, in addition to the above 
’ mentioned 237 kanals and 18 marals (khata No. 

51), there does not exist between the parties 
the ‘Pelation of mortgagor and mortgagees in 
regard to that area and that, therefore, the’ 
plaintiff cannot sue for possession of it by 
way of redemption of a mortgage. We sre 
also clearly of opinion, as contended by Mr. 
Shadi Lal, that upon the all egations on which 
the plaititiff.came into Court in 1897 he was 
bound to include, in thé suit for possession 
which he then instituted, the 373 kanals and 17 
marlas of land now in dispute, and that hav- 
ing omitted to do so, he is now precluded 
from claiming possession of that area by the 
provisions of section 43, Civil Procedure Code. 
Ram Dase v. Amir Shak (6), is authority for, 
holding that rights in the shamilat land should 
` not.be treated as a more accessory to the hold- 
ing separately held by a village proprietor and 
that being so it cannot, we think, be held that 
the suit of 1897, which related only -to the 
proprietary holding of 246 kanals and 18 marlas 
necessarily covered a proportionate share of 
the shamilat. 


- We accept the appeal, and in modification, 


of the decree of the lower appellate Court, 
pass a decree in plaintiff’s favorr for posses- 
sion of 237 kanals and 16 marlas, (khata No. 51)? 
conditional on his paying into Court or to the 
defendants. Rs. 837-8-0 on or before the 3156 
of March 1909. - We’have thought fit to fix 
“a time limit’for payment of the above amount 
. (6) 118-P. R., 1901. 
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in vior of the tigation of 1897 having proved 
infructuoug by reason of no: definite period 
having-been fixed for such payment. < 
‘Thé claim in respect of 373 kanals and 17 
marlas, khata No. 48, stands, disinissed. < 
The parties will bear their ‘own costs 
Wrong nen 


Appeal isl re 
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ti a. 860, 917. ) 
“OALCUTTA' HIGH COURT, ` 
CRIMINAL Reviston No. 482 or 1909. 
May 27, 1909. 
Present :—Mr. Tastice Cakpersz and 
Á Mr. Justice Ryves. 4 
PURNA CHANDRA NANDAN—<Acorsep 
versus 
“TA RAK’ NATH CHANDRA— 
: COMPLAINANT, - ' 

* Workmen’ 8 Breach of Contrast Act (XII of '1859), 
8. 1—App'ioation of the Act —Person entitled to do work 
by contract and to receive percentage on profite—Refutal- 
t) work for breach of contract by enployer—Remedy in 
Cevil Court, 

"A person was employed by a Oompany to do certain 
work on a monthly'salary. There was an agreement 
between the parties by which the person was entitled 
to get the work done by contract and also to get a 
statement of accounts annually and to receive a cer- 
tain percentage on the profits and was entitled to a 


- percentage of the reserve fund in'the event of that 


Oompany boing wound up, the.person:left hig employ- 
ment on the allegation that his employers failed to 
perform their part of the agreement: 

Held, that the Workmien’s Breach of Oontraot -Aob 


“had no ‘application and.that the remedy of the parties’ 


lies ‘in the Civil Court. 

The words “shall wilfully, and without lawful or 
reasonable excuse, neglect or refuse to perform such 
work: according to the terms’ of‘his contract’ in gec- 


- tion 1 ofthe Act’are equivalént to the expression 


“fraudulent breach: of contract” mentioned in the 
preamble. 

Oriminal‘ Rule against . the order of the 
Third Presidency Magistrate of Calcutta, 


` dated April 16, 1909. 


Facts.—The complaint-in this case. was 
filed against the petitioner under sections 
2 and 8 of Act XII of 1859. The: ‘Court... 
directed the petitioner to work for, one year 
and a half, till, the balance of the sam. 
advanced . was repaid, and to enter into a 
recognizance to do so in the amotat of Rs. 
50. All the other, facts are’ stated, in the 
jugdment. 

Babu Sarat Ohandra Roy Gibiat “for 
the Petitioner. 
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Mr, 8. Chakravarty and Babu - -Hiru 
Chakravarty, ‘for ‘the Comiplainant. 


Judgment.—tThis; is a Rule on the 
Chief Presidency Magistrate and on the 
opposite party, to show cause why, the convic- 
tion and orderunder Act XIII of 1859 passed 


, against the petitioner should not be set aside. : 
We have -heard the learned counsel against — 


the Rule on hehalf of the.employer and, the 
learned Vakil in support of the Rale. It 
appears that, on the~20th April, 1907, the 
petitioner entered into an agreement with the 
firm of Messrs. Khan & Co. to work for them 
for a >” period of three -years a8 a ‘grinder and 
polisher of surgical’ “instruments on a salary 
of-Rs. 30 per mensem. He received an advance 
of Rs. 54; and he agreed to repay it by 
monthly instalments of Re. l- 8. He çon- 
tinued to` work in the firm for- about’ 18 
months. and then he left his employment. 
If the agreement stopped short at the point 
mentioned, it is possible that the case would 
come within the provisions of Act XIII of 
1859. -But it seems to` us, having regard to 
the agreement in this case, that tliat. Act has 
no application. We have read the agreement, 
“and it is quite clear that there are- provisions 
init under which the petitioner was entitled 
to privileges far above those of an ordinary 
artificer or labourer. For instance, he was 
entitled, if le chose, to get the work done by 
contract: He was also entitled to get a state- 
ment of accounts annually, and to receive a 
certain percentage on the profits. ‘In the 
event of tke Company , being wound up, he 
was entitled to a percentage of the reserve 
fund. Having regard to all these circumstan- 
ces, we are of opinion thatthe Act in ques- 
tion hás no application, and; even if it does 
apply, it ssems to us that the condition pre- 
cedent to the operation of that Act is-wanting 
in this‘case. The preamble to the Act sets 
out that it is intended to prevent fraudulent 
breaches of contract. Ib may be that the 
preamble-of an Act is not to be considered as 
part of the actual Statute, But, although 
the word ‘fraudulent ” doés not appear in 
the body of the “Ket the words uséd there 

ro “shall wilfully, and “without lawful or 
reasonable excuse, neglect or refuse to per- 
form or get’ performed such work according 
to the terms of his contract.” The words 
are for all practical purposes equivalent to the 
éxpression * fraudulent breach of contract ” 
mentioned in the preamble. -There is no 
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- finding i in this case that the petitioner wilfally 
and without reasonable excuse refused to per- - 
form his contract. It is hard to seò how 
such a finding could be arrived at. The ' 
petitioner left his employment, he Bays, be- 
cause his employers failed to perform ‘their 
part of the agreement. We think the remedy 
of the parties, if they have any, lies in the 
Ġivi} Court. For these reasons, the -Rule is 
made absolute. We set ‘aside ‘the order of 
the: Presidency Magistrate. 

Rule made dilate: 





(s. c. 86 O ‘990 ) 
“ CALCUTTA HIGH COURT. 
‘-Sgconp Orvin APPRAL No. 2557 oF 1907. 
_ -June 7, 1909. 
Present Mr. ‘Justice Coxe and Mr. Justice 
É Ohatterji. - - i 
JAGADBANDHU SAHA— Parser — 
APPELLANT 
> versus 
RADHA: KRISHNA PAL Deviant — 
' RESPONDENT. : 
` Estoppel—Sale—Tranafer of Property Act. (av oj 
1882), s. 54. i 
The principle of estoppel cannot be invoked to’ do- i 
feat the plain provisions of a statute. -> 
- Begam v. Muhammad Yakub, 16 A. 844, Ram Bakhsh ` 
vb Mughlant Khanam, 26 As266, and Karalia Nanubhat .. 
v. Mansukh: am, 24 B: 400; distinguished. A ý 
Appeal from the decree of the Sub-Judge 
of Tipperah, dated August 28, 1907, modi” 
fying that of the Munsif of Ohandpur, dated 
December 10, 1906. . . 
Babu Basanta Ocomar- Bose, for the Ap- 
pellant.. . 4 
Babu Romesh Ohandra Sen, for Dr. Preo 
Nath Sen, for the Respondent. 
Judgment. —In this case the plain- 
tiff attempted to sell certian land to the 
defendants for Rs. 110; and put them in ~ 
possession. They then attempted to mort- ` 
gage the same land back to him with. some 


other lands for Rs.100. Neither the sale-deed “| 


nor the mortgage bond was registered, and 
the plaintiff brought this suit for recovery - 
of possession on return of the sum of Rs. 10 
paid to him-by the defendants as part con- 
sideration.’ The Munsif gave him a decree 
for khas possession and mesne profits subject 
to the deduction of the sum- of’ Rs. 10 with 
interest. On appeal, the learned Subordinate 
Judge considered that the equities on the 
defendants’ side preponderated over those on 
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the plaintiff's, and: thatthe, plaintiff | was, 
gatopped by his conduct from recovering pos- 
session. He accordingly. gave the plaintiff a 
decree for the unpaid balance of the- con- 
sideration — money, and directed that, ‘this 
should be a charge on the disputed land. : 
The, plaintiff appeals to this Court and . 
relies on section 54 of the Transfer of Pro-. 
perty Act, which lays down that in the case 
of land worth Rs. 100 and upwards sale can 
be made only by a registered instrument. , Tf, 
in the case of such-property sale can be made 
only by a registered instrument, it appears to 
us to follow that where a registered instru- 
ment is not executed there is-no gale; and if 
that is the case here, the plaintiff's title is 
not extinguished and hé is entitled to recover | 
possession’ of the property. The learned 
pleader for the appellant has cited a number 
of casea’in support of his argument, but the 
words of the section are “in themselves so 
simple and unambiguous that we do not think 
- ib necessary to refer to those cases in detail. 
Cn the other hand, itis argued that the 
Plaintiff isestopped by his conduct, having 
received Rs. 10 as part-payment and put the 
defendants in possession. But you . cannot. 
invoke the principle of estoppel to defeat the 
plain provisions of a statute, and we cannat 
evade the effect of section 54 by holding that 
the plaintiff i is estopped from pleading it. The 
learned pleader, for the respondents haa re- 
lied on two-dases decided inthe Allahabad Higa 
Court namely, Begam v Muhammad Yakub 
(1) and Ram Bakhsh v. Mughlant Khanam (2), 
Those cases were different from the one which 
~ is now under our consideration, and we do 
not think that they bind us in any way 
to hold that the attempted transfer to the 
defendants in this case was a valid sale. 
Another case referred to is Karalia Nanubhat 
Mahomedbhai v. Mansukhram Vakhatchand (8). 


In that case the conveyance was ultimately , 


registered and, therefore, under section 47 of 
-the Registration Act, took effect from the 
date of sale. That case, therefore, is quite 
distinguishable from the present one. 

In our opinion, the decision of' the Munsif 
is perfectly correct, and this appeal will, 

therefore, be allowed and that decision restor-'. 
-ed with costs. 


a 
fa 
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(s. ©. 36 ©. 928; 140, W. N. 178) 
CALCUTTA HIGH COURT: 
re CRIMINAL RrvISIOS No: 407 OF 1909." 
on i "2° Jane 10, 1909: oS 
Present: Mr, Justice Caspersz and 
“Mr. Justice'Ryves.’ : ' 
DALMIR pee PARTy— 
i g ' PETITIONER E 
i ` versus pee 
| KHODADAD KHAN —Fmsr Party— 
Opposite PARTY. 
Criminal ' Procêdure Oude’ (Act Vof 1898), s. 147— 
Order to be directed to party, not through the agency of 
police. 

Bection 147 of the, Oriminal Procedure. ‘Code | oon- 
templates orders directed to the’ persons “Who are 
partiés to the dispute, and the Magiktrate is not’ em- 
powered to’ carry ‘out an order under’ that -section 
through the agency of the police. ' - 

Pasupati Nath Hose v. Nardo Lal Bose, 5 O. W. N. 
67; 28 C. 784 and Lalit Ohandra Neogi v. Tarini Per- 
sad’ Gupta, 5 0. W. N. 385, distinguikhed. ' ~% 

Criminal Rule against the order of the 


‘District Magistrate of Monghyr, dated Haron 
. 29, 1909. 


Mr. Asyur and Babu Ranendra- N ath Bariin, 
for the Petitioners. 

Babu Kulwant Sahai, for tho Oppaita 
Party. .- 
| Judgment. —This isa Rule calling 
upon the District Magistrate ‘and on the” 
opposite party to show cause why the order 
of the Deputy Magistrate, dated the 19th 
March-1909, directing the polige to see that 
the -bund is removed, should not be sét aside 
on the ground that the Deputy Magistrate 
had no jurisdiction to make an order, ‘direct- 


‘ing the bund to be removed by the police, 


within the’ purview of section: 147 of the 
Criminal Procedure Code. 


We have heard the learned Vakil showing 
cause against the Rule and the learned 
counsel in support ofit. It’ appears that, on 
the 23rd December, 1908, the Deputy Magis- : 
trate passed. an order in the following 
terms:—“ I, therefore, -order that the bund, 
which -is an obstruction, should be re- 
moved, and order that the second party (the 
petitioner) should- not erect any constraction 
until they pbtain the decision of a com- 
potent Court adjudging them entitled to do 
such a thing. The first party (the opposite ~ 
party in this Rule) should deposit Rs. 25 for. 
the cost of removing the ‘obstruction, which 
will -be' done under the supervision of tha 
police.” On the llth of January 1909, the : 
petitioner obtained & temporary injunction 
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from the Officiationg Subordinate Judge of 
Monghyr restraining the defendants (the first 
party) from demolishing the embankment in 
question, and, on the lst March 1909, that 
injunction was continued until further orders. 
The Subordinate Judge observed: “the de- 
fendants might move again when danger to 
their property would be imminent, and the 
Court might then pass necessary orders ‘after 
local investigatién, if necessary.” A copy of 
this order was forwarded to the Deputy 
Magistrate for his information. The Deputy 
Magistrate, thinking that the injunction could 
act against the . first party only, and not 
against the Oriminal Court, and. being of 
opinion that it was imperatively ‘necessary 
that the bund should be removed before the 
rains set in, proceeded to direct the police to 
see the bund removed. 

There is, therefore, unfortunately, a conflict 

“between the Civil and Oriminal Courts in this 
' respect. We, liowever, do not propose - to 
travel beyond: the scope of our*Rule. We 
confine ourselves to decide whether the order 
of the Deputy Magistrate, dated the 19th 
March 1909, directing the police to see that 
the bund is removed, was or was not passed 
without jurisdiction. 

‘The learned Vakil for the opposite party 
relies on the casé of Pasupati Nath Bose v. 
Nando Lal-Bose(1), where the learned Judges 
held that, under section 147 of the Criminal 
Procedure Code, the Magistrate is competent 
to direct that the obstruction be removed. 
This case was followed in Lalit Chandra Neogt 
v. Tarini Persad Gupta (2). These cases, 
however, deal with directions made by a 
Magistrate against parties to the proceedings, 
and they aré not authorities for the order 
passed on the 19th March in the present case, 
some seven weeks after the original order of 
the 23rd December 1908 disposing of the 
case. 

We do not find in section 147 of the Crimi- 
nal Procedure Code any indication that the 
Legislature intended the Magistrate to varry 
out an order under the section through the 
agency of the police. The section clearly 
contemplates orders directed to the persons 
who are parties to the dispute. In this view 
of the matter, we must discharge the order 
of the Deputy Magistrate, dated the 19th 
March 1909, and make this Rule absolute, 

1) 5 0. W. N. 67; 28 O. Toe 

ta BU. W. N. 885. : 


“INDIAN CASES 


: eS. 
1909 


We may add that if the Magistrate is of 
opinion that the public peace will be disturbed 
in connection with this embankment, it will 
be open to him to MiLa aown one or both of 


c 


the parties under section 107 of the Criminal ' 


Procedure Oode. 
Rule made absolute. 


(e. o. 86 C. 955; 140. W. N. 82.) 
CALCUTTA- HIGH COURT. 
OBIMINAL APPRALS Nos. 494 AND 514 or. 1909. 

June 30, 1909. `. i 
Present:—Sir Lawrence Jenkins, KT., 

' Chief Justice and Mr. Justice Caspersz. 
JYOTISH CHANDRA MUKERJEE: ayn 
ANOTHER—AOCUSED—APPELLANTS 

4 - versus 
- - EMPEROR. 

“Penal Oode (Act XLV of 1860), sa. 485, 471, 477 A- 
Porgery—Dishonsetly using furged documen's —Falsifica- 
tion of avcounty—Crimingl Procedure Code (Act V of 
eh 8. 38)—Depositior of wensaas, reading over 
o him, 5 


For each one of the offences of forgery,using a - 


forged dooument as genuine, and falsification of 
accounts, there must be an intention to commit fraud. 

Where the acoused altered certain accounts for the 
purpose of showing the receipt of æ certain amoant 
which had been crimmally misappopriated: Held, that 
the real purpose was not to defraud, but to remove evi- 
dehices of crime, and that he was not ais? under 
sections 483, 471 or 477 A of the Penal 

Lolit Mohan Sarkar v. Queen-Emyp ess, 920. 818, 
and Emperor v. Rash Behari Das, 36 C. 450; 12 0. W. 
N. 681;7 Cr. L. J. 878, distinguished. 

AS to whether or not there is an intent to defraud 
in any particular case must depend on the aotual oir- 
cumstances of that case. 

The provisions of section 350 of the Oriminal Pro- 
cedure Code are obligatory and not directory. The 
evidenco given by a witness should be read over to 
him in the presence of the acoused or his pleader, in 
all cases, as provided by the section. 

Appeals against the orders of the Additional 
Sessions Judge of Bankura, dated May 18, 
1909. 

Mr. P. Mitter a 
Mukerjee, for the Appellant in Criminal Appeal 
No. 494, (Krishna Gopal Sen, the Post 
Master. j, 

Babu Khetter Mohun Sen, for the Appellant 
in Appeal No 514, (Jyotish Qhandra ae: 
+he treasurer.) 

Mr. Morton, for the Grouse 

Judgment. 

Jenkins, C. J.—These are two separate 
appeals preferred by two accused who’ have 
been convicted and sentenced at the Bankura 


| 


and Bubu- Manmotho Nath. 
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Sessions. The accused in: Appeal No. 494 has 
been, convicted under sections 409; 465, 471 
and 477 A, and he has been sentenced to three 
months” rigorous imprisonment for the offence 
under section 409, and to two years’ rigorous’ 
imprisonment under section 465 of the Indian 
Penal Code. - The accused in Appeal No. 514 
lias been convicted under sections 465, 471 
and 477A, and he has been sentenced to one 
year and six months’ rigorous imprisonment 
under section 465. That the accusedin Appeal 
No. 494 is guilty of the offence under section 
409 is,‘ we think, clearly established.’ The: 
judgment of the learned Judge on this part of 
the case is very careful; and his reasoning 
convinces us that his bonblaaion: is correct. 

“We; therefore, must affirm the conviction’ and 
sentence. under-section’409. But we are un- 
able to uphold the conviction and sentence 
under the other sections against this accused. 

Section 465 prescribes the punishment for for; 
gery; section 471, the punishment for using as 
genuine’a forged document, and section 477 A 
for falsification of accounts. For each one 
of these offences there has to be, so far as this 
case is concerned, an intent to commit fraud; 

and, on the facts that are established, it ean 
not be said that this intent is made out. The 
intent'to commit fraud is said to cozsist in the 
preparation of certain booxs with a view +o 
showing that the sumof Rs. 10, which had 
been misappropriated by the postmaster, in 
fact-was received on the 12th of January, wheres 
as the proper accounts did not show that that 
sum was paid. Looking at the case in its broad 
features, the real purpose was not to ‘defruad 
but to remove the evidences of crime. For that 
ho charge has been framed as against the az- 
cused. It would apparently be, if at all, un- 
der section 201 that sucha charge could be 
framed; and, as against the acoused postmaster, 
no such charge would lie, as it hasbeen decid- 
ed more than once that a charge against a 
principal offender will not lie undet that ‘séc- 
tion, nor has there been any charge against 
the accused treasurer under that section. As 
to whether or not there is an intent to defraud 
in any particular case' manifestly must depend 
on the actual-circumstances of that case: and: 
the facts now before us are distinguishable 
from those in Lolit Mohan Sarkar v. Queen- 

Empress (1) and Hmperor v. Rush Behari Dass 
(2),.in that here the entry shows that the 

(1) 22 0. 813. 
a). 85 O. 450,18 0: W. N. 681; 7 Cr. L. J, 878. 
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postmaster was liable, and it is’a “statement of, 


the true position of affairs, whereas in “those 
cases the accounts were framed i in sich a way. 
as to conceal liability and to preset an untrue - 


state of affairs: and, this having been put to 
the : learned counsel on behalf of the 
Crown, he was compelled to ‘concede’ that it 


would be difficult for the Orown in these cir-| 


cumstances to say that the intent to ‘defraud 


in its true legal significance had been made’ 


out. In our opinion, the learned counsel was 
perfectly right in the view he took. and we 
agree with that view. The charges, therefore, 
so far as they rest on an intent to defraud, 
t.c., the charges under séctions 465,- 471° and 
477 A, fail with the result that, as against the 
postmaster and also as against ihe treasurer, 
tha conviction and sentence-under these. sec- 
tions must.be set aside. - - 

The result, therefore, is that the conviction 
and sentence of the scones in No. 494, the 
postmaster, under section 409, is affirmed, bat 
his conviction and sentence “ander - the other 
sections are set aside; and the treasurer, the 
accused in No. 514, is“ acquitted, and -we 
direct his release. . 

There is one further point to which I Sula 
draw attention, and itis a matter of procedure 
in regard to the reading over of depositions as 
required by section 860 of the Criminal Proce- 
dure Oode:- In the course of the trial, ‘Mr, 
Morton on behalf of the Crown asked that thé 
evidence given. by a witness should be read 
over.to him in the pressnce of the accused or 
his pleader as provided by section- 360 To 
this the learned Judge replied that it would 
involve a great waste of time. He. then said 

“the section seems to me directory and .not 
obligatory. If the witness detects a mistake he 
can come back and say so. This is the univer- 
sal practice in Sessions Courts: my experience 
extending to about six such Courts. Optima 
est legum interpres consuetudo.” I do not agree 
with this view, for the custom indicated by 
the learned Judge cannot alter the plain words 
of the Act. Mr. Morton’s application was 
right, and if, as has been represented to us, 
that section is disregarded i in practice, then I 
have no hesitation in saying that the practice 
is erroneous. It has not interfered with our 
dispasal of this case, because we are able to hold, 
in the special circumstances, ‘that the omission 
is not fatal. But such a-depsrture from the 
terms of the Criminal Procedure Code might 
“lead to considerable embarrassment, and place 


í 
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a serious impediment in the proper | administra- 
tion of justice, for there are cases in which it 
‘has been held that, for the purposes of & prose- 
oution on the ground of perjury, depositions 
to which the procedure laid down in section 
360 ‘has not been applied, cannot be properly 
used. ` I; therefore, trust that, if the practice 
exists, it will bə discontinued in deference to 
the clear direction of section 360 of the Crimi- 
“mal Procedure Code. 

| Caspersz, J.—I agree. 





A (a. 0. 36 O. 960.) 
CALCUTTA HIGH COURT. 
Crvm Rura No. 1201 or 1909. 

July 9, 1909. : 
Present : —Mr. Justice Sharf-ud-din and 
i Mr. Justice Richardson. 
SINGER MANUFAOTURING 00.— 
Epes aneh On aka 
versus 
RAJA PROSAD—-Devavnant—Orrosina 


Parry. 
` Contract Act (IX of 1872), 8. 74—Deposit of secu ity 
—Forfetture on breach of contract— Penalty. 


Where a certain sum is deposited as security for ` 


the performance of a contract, the forfeiture of the 
gum on breach of the contract is not a penalty and 
will not be interfered with if the amount is reason- 
able. 

Manian Patter v. The Madras Ry. Co., 
_ 16M. L. J. 87, followed. 


Raulo against the order of the Sub- Judge *~ 


of Monghyr, dated January 19, 1909. 

Mr. Mehta and Babu Dwarka Nath Mitter, 
for the Petitioners. 

Babu Khetter Mohan Sen, for me Cpperite 
Party. > 
Judgment.—this is Rust on “the 
opposite party to show cause why the order 
of the Small Cause Court Judge, dated the 
19th January, 1909, should not be modified. 

The farts are that the plaintiffs, who are 
agents or behalf of the Singer Manufactur- 
ing Company, let out under a written agree- 
ment a sewing machine to the defendant. 
The agresment provided, inter alta, that the 
defendant should pay for the hire of ‘the 
machine a sum of Rs. 5 every month in 
advance. At the time of the delivery of the 
machine, a sum of Rs. 20 was paid by, the 


defendant to the plaintiffs and the agreement ` 


stated in the preamble that no credit was to 
be given for this sum, on account of rent 
unless and until a purchase was effected in 
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. vision for the forfeiture of that sum was 
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accordance with other provisions. In clause 
(e) of the agreement there is the following © 
further condition:—‘‘When the hiring is 
terminated and/or the machine and accessories 
are returned to the owner, the hirer shall not, 
on any grouud.whatever, be entitled to any 
allowance, credit, return or set off for pay- 
ment previously “made.” The defendant 
having failed to pay the monthly rent and 
being still in the possession of the machine, a 
suit was brought by the plaintiffs in the 
Small Cause Court. The claim was for Rs. 40 
as rent and Rs. 105 as the price for the 
machine. It seéms that, after the institution 
of the suit, the defendant-express himself as 
ready to return thé machine, and-the plaintiffs 
were willing to tuke it back, and it was ac- 
cordingly returned. The claim for the price 
of the machine was, therefore, not pressed. 

A decree has been made by the Judge of 
the Small Cause Court awarding the plaintiffs 
Rs. 20 on account of rent of the machine, 
the balance of the claim for rent being reject- 
ed on the ground that Rs. 20 had already 
been deposited. 

The plaintiffs have obtained the present 
Rule. : 

The question involved is whether the sum 


| of Rs. 20, which was paid to the plaintiffs 


at the tone of the delivery of .the machine, 


should.or should not be taken into acount i 


determining the amount of rent due. 

. The lower.Court has held -that the. pro- 

in 

the nature of a penalty. ‘ i 

_We do not think so. -In the case of Mantan 
Patter v. The Madras Railway Company (1), 
it was held “that neither section 27 of “the 
Indian Contract Act, nor the principles 

_of law laid down in decisions, dealing with 
promises to pay specified sums -in case of breach 
of contract,- apply to cases of forfeiture of 
deposits for. breach of stipulations even when’ 
some of them are bat trifling; while others 
are not such. In such cases the Ruleis that 
where the instrument refers to a sum deposit- 
ed as security for performance, the forfeiture 
will not be interfered with if reasonable in - 
amount,” 

e We do not consider that as apd amonit. 
Rs. 20 was at all unreasonable under the i 
circumstances, and we think that the sum of 
Rs. 20 is subject to forfeiture under the 


agreement. 
(1) 29 M. 118; 16 M. L. J, 87. 
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` BRIGHT v. BRIGHT. 
Let the amount decreed to the-plaintiffs be 
increased by Rs. 20. 


The Rule is made absolute with costs. 
© ~ Rule made absolute. 





(s. 0. 36 0. 964). 
CALCUTTA HIGH COURT. 
ORIGINAL Crv (Marrtwonta) Sum No. 6 k 
or 1909. 
July 19, 1909. 
Present:—Mr. Justice Fletcher. 
BRIGHT >: 
versus 
A BRIGHT. 

Divorce Act (IV of 1869), 8. 3 (1)—Jurisdiction of 
Court—“ Last resided together.” g 

Where the husband and wife never hada permanent 
residence, a divorce suit may be instituted in the 
Oourt which has jurisdiction over the place where 
they last resided 
time. 
< Suit for divorce by the husband. 

Mr. Langford James, for the Petitioner, 

Judgment.—this a patition pre- 
sented to the Court by the petitioner for 
the purpose of obtaining the dissolution of his 
marriage with the respondent on the ground 
of her adultery with the co-respondent. 

At the hearing, I was satisfied with the 
proof of the adultery and also with the reasons 
given for not bringing the suit earlier. ` 

The only question on which I reserved 
judgment was as to the jurisdiction to make 
a.decree, - A - 

Now, the only period during which the 
petitioner and the respondent resided together 
in Calcutta was for a period of 16 or 17 days 
in the month of December 1901 when they 
finally separated. Prior to that, the peti- 
tioner and the ‘respondent had co-habited 
together at Raigarh, and if the petition 
had been presented when the parties were 
living together at Raigarh, it would have had 
to be presented to the High Court at Bombay. 

At the: time of the presentation of the 
present . petition, the petitioner, the re- 
spondent and co-respondent were all resident 
in Bombay - ` 

The petitioner, however, says that the 
Indian Divorce Act gives him an option of 
either bringing his suit in the High Oourt 
at Bombay as the place where the husband 
and wife “reside;” or in this Court as -being 
the High Court of the place where the parties 
“last resiđed together,” 5 
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1 have, therefore, to consider whether the 
husband and wife “last resided together” dur- 
ing the short visit to the Grand Hotel, 
Calcutta, in December 1901. i 

I have come to the conclusion, not without 
some hesitation, that in this particular case 
the parties did last reside together in Calcutta. 
This, I think, is one of those cases where the 
husband and wife never had a permanent 
residence. The petitioner was engaged as 
an Engineer on the Railway and his habitation 
seems to have changed very frequently. It is 
difffenlt to say which of the many places at 
which he dwelt before he separated from hig 
wife in 1901, was his ‘residence’ or ‘last 
residence’ except on the basis that this is one 
of the cases where the actual abode for the 


. time being is the only residence. 


I accordingly hold that the husband and - 
wife ‘last resided together’ in Calcutta and 
pronounce a decree nisi for dissolution of 
the marriage between the petitioner and the 
respondent. 

As there is no evidence that the co-re- 
spondent was aware that the. respondent 
was a married woman before the filing of 
the petition, I cannot make any order for 
costs against him. 
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-ALLAHABAD HIGH COURT. 
Seconp Oivi Arrazak No. 946 or 1908. 
- November 26, 1909. - 
Present:—Mr. Justice Tudball. 
Musammat PARBATI—Ptatntire— 
APPELLANT | 
versus | 
BHAWANI SINGH AND 0OTHRRS— 


DEFENDANTS— RERSPOND ENTS. 
Pre-emption—Wajib-ul-arz—Hissadar—dActual co- 


~ sharer—Mere record of name inthe Khewat— Right to 


prée-empt, 

Where a wajtb-ul-arz gives a right of pre-emption 
toa hissadar, the right extends to the actual co- 
sharer in the village. The mere record of a poerson’s 
name inthe khewat does not give him a right to 
pre-empt. S , 

A daughter-in-law, whose name is recorded in the 
khewat in respect ofa zamindari, which formed the 
joint property of her father-in-law and his brother, is 
not a co-sharer within the meaning of the wajib- 


„ul-arz. - 


Second Appeal from decision of the Addi- 
tional Subordinate Judge of Aligarh, dated 
the 4th of June, 1906. 

Mr. Gulzari Lal, for the Appellant. 

Mr. Govind Parshad (with him Mr. Benode 
Benari), for the Respondent, 
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-Judgment.—this appeal: arises .out 


of a suit to enforce a right of pre-emption- 


in respect to a certain zamtindart share. 
The plaintiff.is one Musammat Parbati, 
-widow ofa deceased.son of one Kirpa Ram. 
Kirpa : Ram and his brother Khiali Ram 
were members of a joint Hindu family 
‘and the property which now stands in the 
name of the plaintiff is part of the ancestral 
property of Kirpa Ram and ‘Khiali Ram. 
Moreover, there has been no partition in 
the family. The plaintiff Musammat Parbati 
still lives jointly with Khiali Ram, The 
share inthe village which now stands ‘in 
her name has not been conveyed to her, in 
any legal manyer or by any document. This 
suit for pre-emption was instituted in’ her 
name by Khiali Ram himself acting as her 
general attorney. It was dismissed in the 
Court of first instance: on-the ground that the 
wajtb- “ul-arz ‘on which reliance was placed to 
. prove the alleged custom: proved: on the con- 
‘trary a contract and nota custom and the 
period of settlement. having, come to an end, 
the ., contract‘ was no longer- binding. On 
appeal the lower appellata Court held that 
the wajib-ul-arz clearly’, denoted a custom 
under which co-sharers were entitled to pre- 
empt in certain order. But the lower appel- 
- late Court held thatthe plaintiff was not 
a co-sharer at all. This decision was based 
upon evidence .produced by the’ plaintiff 
herself. It is attacked on second appeal 
(1) on the ground that ghe inherited the 


property under the Will of her father-in- law, . 


(2) onthe ground that Khiali Ram has 
stated on oath that she was entitled to the 
share recorded in her name, and as no body 
else was entitled to object to her right of 
ownership, she was entitled to pre-empt the. 
property now in suit. The will of her 
deceased father-in-law was not mentioned'in 
either of the Court below, nor has it been 
proved, nor is it in evidence before me. As to 


the statement of Khiali Ram, it carries no. 


weight in the present case. It has clearly 
been made as a despairing effort to prevent 
- the suit being lost. On the face of the plain- 
tiff’s evidence it is Glear that the share which. 
now stands recorded in her name is the 
property of the joint family consisting. of 
Khiali Ram and his co-parceners. The plain- 
tiff is a Hindu widow of that family. Asa 
matter of fact she is not a co-sharer. The 
mere recording of her name in the khewat 
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does not entitle her to pre-empt. The wajib-ul- 
arz clearly. gives a-right to-a person who isà ~ 
hissadar, that.is,.an actual co-sharer in. the 
village. Jn no sense of the word is the 
plaintiff a co-sharer. The utmost that can be 
said in her favouris that hername is recorded. 
That alone gives. her no right of pre-emp- 
tion. In my opinion the decision of the lower 
Court is perfectly correct. JE „therefore, dismiss 
this appeal with costs, pier 
- mM Hees dismissed. 
i as OV 
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- MADRAS HIGH COURT. `‘. 
` Bhconn CIvIL APPRAL No. 643 op 1906. 
November 9, 1909. 4 
Present :-+Mr. Justice: Manro and Mr. Justice 
Abdur Rahim: 
R. GOPALAKRISHNA TYER—Aveattant 
TOTEUS 
D. GOPALAKRISHNA IYER AND’. 
OTHERS— RESPONDENTS. 

Transfer of Property Act (1V of 1882),«8. 130, 131, 184 
— Assignment of debt—Recognition cf assignment by 
debior—Notice of assigument to deblor—Notte for pay- 
ment of debt to assignee, conditioned on non-payment by 
the asstgnor—Nottce by transferee: as- efectual as = 
assignor, 

An assignment ofa debt lawfully due ani owing 
by a person to the assignor binds the débtor- who 
is thenceforward liable for its payment to the trans- 
feree. The debtor. cannot refuse to recognise ‘the 
transfer, provided he has notice of ‘it, and payment 
to thé assignor, after notice _of assignment, will not . 
absolve the debtor from liability to the transferee. | 

If the debtor had paid the original creditor before 
notice of assignment, he can- plead such payment, 
in discharge of his liability although, at the, time 
of payment, the right had vested in the assignee. 

Notice of assignment may haye conditions ' or quali- 
fications attached to.it. 

Where the assignor notified to his debtor that 
the money due to him shonld be paid to his assigned 
provided it was not paid already by the assignor 
himself : < 

Held, that the notice waa perfectly valid as a notice 
of assignment and “did not entitle the debtor to 
refuse payment to the assignee if he knew that the 
assignor bad not paid the amount himself, ‘ 

Durham Brothers v. Robertson, (1898) 1 Q. B. "785; 
67 L. J. Q. B. 484; 48 L. T. 438, disti ked. cra 

Under section 181 of the Transfer of Property Act, 
the transferee can sign the notice if the transferor 
refuses to do so,and he need not set out the circum: 
stances under which he | gives notice. 

If the transferor gives ‘an invalid- notice, the’ 
transferee is entitled to give a legal notice, so as to: 
prevent the original debtor from defeating the assign- . 
ment, 

Obiter.—The Transfer of Property’ Act doss not, 
ay down what the debtor is to do when’ the- fact 


£ 


Vol IV] 


GOPALAKRISHNA V. GOPALAKRISHNA. 


„of the assignment or ita validity and -operation is 
in. dispute, but there can be mo doubt that in sucha 
-caso if he has received a duly signed notice of the alleged 

assignment, the only safe course’ for him is not to 


pay either of the claimants bub to ask them to in- - 


terplead. , If he pays'one of them He does so at his 
peril and he will be obliged to` pay over agan to 
the right ‘person if the person to whom he paid 
had no title. - 

William Brandt's Sont and Qu. v. Dunlop Rubber 
Co ,,(1905), A. O. 454,74 L. J.K B 898; 98 L. T. 495; 
i ait. L R 710, 11 Com. Oas. 1, referred to.. . 


Second Appeal against ‘the decree of the 
District Court of Tinnevelly in A. 8. Nos. 
- 258 and 286 of 1905. presented against the 
decree of the Subordinate Judge's - -Opurt of 
“Tinnevelly in Original Suit No. 4 of 1904. : 
Hon. Mr. P. S.,Sivaswami | Atyar (Advocate 
General), for the Appollant. 4 
., Mr. Grant, for the 8rd Respondent. 
Judgment. | 


< Abdur. Rahim, .J.—This second spends is 
preferred by the plaintiff: in a suit which 
he instituted in the Tinnevelly. Subordinate 
Judge's Court to recover Rs. 3,200 consist- 
ing of principal (Rs. 3,000) und interest 
- (Rs. 200) from six defendants -of ‘whoni 
defendants Nos. 1, 3 and. 6 are respondents 
before us, and the questidn with which we 
are concerned relates to their liability. . The 
sum of Rs, 3,000 was due on account of 
advances made from‘ time to time by the 
plaintiff. to defendants- Nos.’ 1 and 3 who 
on the 19th November, 1902; executed a 
hypothecation deed (Exhibit—A) in favour 
of the plaintiff, by which: they hypothecated 
the money due to them both. from the 
S..I..R. Co., the Gth. defendant: in the- case, 


on account of cértain work ‘done by them - 
for the Rajlway Company in what. is called 


- the Ist Division and also the amount due to 
the 1st defendant alone from the same Rail- 
way Company for works done by him on 
the: 2nd Division of the‘ line. On the same 
date as the ‘deed of hypothecation the Ist 
defendant executed a power-of-attorney (Ex= 
hibit—D)- authorizing the plaintiff to receive 
_. from- the Railway Company so much of the 
Rs. 9,400 due by them to the Ist defen. 
dant. as could then be drawn and to give 
a -propsr discharge for the amount to the 
Company.. The plaintiff ontof the sam whan 


_ drawn was to satisfy the debt. due to Him- ` 


self from .the Ist and the 3rd defendants 


and pay over the balanca to the l1st:defen-: 


dant. - 
given to Mr.. 


Notice of the assignment was dily 
Lindsay, an Exéoutive Engi- 
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“the Ist defendant. 
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neer of the Railway Company. but he refused 
to recognize thé -aasigameént at all. Further 
correspondence ensued with the result that 
the plaintiff placed the matter in the hands 
of his lawyers who very properly pointed 
out to Mr. Lindsay’ that tho attitude he 
thought fit to take up on behalf of the 
Railway Company was absolutely indefon. 
sible and in defiance of: the law. But Mr. 

Lindsay was not willing to acknowledge his 
mistake and pay to the plaintiff the amourt 
which had’ become payable to the Ist defen- 

dant by the Railway Company.. So what. 
he did was to send for the plaintiff and the 
Ist deféndant to his office where a bill for 
Rs. 4,902-3-6 for the lst defendant’s works 
was drawn up and signed by the 1st défen. 

dant and attésted by the plaintiff ant two 
cheques one for Rs. 3,500 and’ the other “for 
the balance were made out ‘in: favour’ of 
The cheque for Rs. 3, 500 
was then at the desire of Mr. Lindsay endors- 
ed-and made over by the lst defendant to ` 
the ' plaintiff. Directly the plaintiff and lst 
defendant went-out-of the Engineer's room, 
the endorsement on the cheque in favour òf 
the plaintiff was scored out by the lst dofen- 
dant who then endorsed it tọ his own ser- 
vant and this man cashed the cheque. - -The 


-entire amount of the cheque less ‘a sindll 


sum which ‘was ‘paid. to the ‘plaintiff’ on 
account of the intérest which was due till 
then was received by defendants Nos. land 
3- who were in neel of money for carrying 
out further works for the Railway Company. 
The power-of-attorney (Exibit—D) executed 
by the Ist defendant’ was cancelled but not 
the hypothecation bond Exhibit—A which 
remained in possession of the plaintiff: “All 
this happened on the 9th February, 1903, and 


‘on’ the lst May. 1903, defendants Nos. 1 


aud 3 executed a power-of-attorney (Ex- 

hibit—E) in favour of the plaintiff authorizing 

him to receive front the Railway Company tha 

sum of Rs. 3,000 which was still due to tha 

plaintif under. Exhibit—A. out of the amount 

of the final bill which became’ due. to: them 

from the Railway Company for the works - 
executed by them in connection with the 

1st Division and which had been mortgag- 

ed_ to the plaintiff under Hxhibit—A. 

Here we may conveniently pause and deal 
with the contentions which’ as grounds of 
defence ara common ‘to the Ist and 3rd 
defendants’ as -well as the 6th defendant, 


Y 
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The first contention is that by what hap- 
pened on the 9th February, 1903, in the 
room of Mr. Lindsay, the hypothecation bond 
was discharged. Itis absolutely clear from 
the facts just stated, and these facts are 


as- found both by the Sibordinate Judge - 


and the District Judge, that so far asthe 
parties .to the bond .were concerned, they 
never intended that the ‘plaintiff should 
have the proceeds of the cheque or that the 
liability of defendants Nos. 1 and 3 under 
the bond should cease. The 3rd defendant 


was not even present at the interview. What ` 


the learned District Judge, however, says is 
that payment by a cheque was treated both 
by the lst defendant in whose favour it was 
drawn by the Railway Company as well as 
by the plaintiff as absolute paymentin the 
same sense as if the payment was made in 
current coin of the realm- This has not 
besn’ disputed by the learned Advocate-Gen- 
eral who appeared for the appellant nor 
does he quarrel with the conclusion of the 
District Judge that the liability of the Rail- 
way Company for the amount due to the lst 
defendant in respect of the 2nd Division 
Works was extinguished by such payment. 
And here we take it—and it has not been 
contended otherwise—that . although the 
cheque was drawn by Mr. Lindsay in favour 
‘of the lst defendant and made over by the 
former to the latter and not to the plaintiff 
to whom the amount due was assigned, 
yət since the lst defendant at the request, 
of Mr. Lindsay endorsed the cheque in favour 
of the plaintiff who took it, the plaintiff 
could not call upon the Railway Company 
to pay him over again the amount payable 
by the Company in respect of the 2nd Division 
Works for which the cheque was given. This, 
not because the liability of the Railway Com- 
pany in respect of that debt was satisfied by 


"payment to the plaintiff who alone was entitled 


to. it but because the plaintiff having per- 
mitted and been content that payment should 
be made to a third person, would be estop- 
ped from holding -the Railway .Company 
still liable for that amount. And apparently 
both the plaintiff and.the Ist defendant 
taking this view of the transaction cancel- 
led Exhibit—-D the power-of-attorney in res- 
pect of the money-due for the 2nd Division 
Work. But the. lower appellate Court goes 
further and finds evidently on the_evidence 
of Mr. Lindsay that this gentleman repre- 
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senting the Railway Company intended that 
the hypothecation bond by which not only 
the amount payable to the Ist defendant - 
for the 2nd Division Works but also the money ` 
which was payable for the lst Division Works 
to the lst and 8rd defendants was mortgaged 
should, be discharged. The Railway Coma 
pany were not a party to the bond andno . 
demand was made upon them and no pay- 
ment was made by them with respect to the 
1st Division Works. It is not easy, therefore, 
to conceive how any intention on the part of. 
Mr. Lindsay could affect the operation of 
the bond in respect of what might bedue - 
to the lst and 3rd defendants for works that 
had not been paid for. Of course it was- 
open to the plaintiff and the Ist and 8rd- 
defendants to treat the bond as discharged 
although the debt dae by the latter to the 
former ‘was not in fact ‘satisfied but such 
agreement has not been found and ‘is negativ- 
ed by the proved facts of the case. The 
District Judge is, therefore, wrong in holding 
that the hypothecation bond is discharged. 
We also agree with the contention of the 
plaintiff that the power-of-attorney, (Exhibit 
—E) dated the lst May, 1903, was in itself 
a valid assignment to the extent of Rs. 3,000 
out of the amount payable by the Railway 
Company for the lst Division Works. The’ 
answer given by the District Judge to that 
contention is that Exhibit—E was “intended 
to be provisional in the sense that it was 
not to be acted upon unless it was approved - 
by Mr. Lindsay. Bot that was never tho 
case of the defendants with respect to Hx- 
hibit—H and the parties did not go to trial 
on such an issue. We, therefore, hold that 
it was not open to the District Judge in 
appeal to. make out a new case onthe point 
for the defendants. Bat before us, Mr. 
Grant, who appeared for the Railway -Com- 
pany, has argued that in the plaint the suit 
is based on the hypothecation bond alone and 
not on the power-of-attorney of the lst May 
1903. But the power-of-attorney is distinotly 
seb out in the plaint and its legal effect 
was one of the points discussed in both the: 
lower Courts. We think thereis no force 
in, this objection. 

The only question which now-remains for 
consideration is whether there was sufficient 
and valid notice of the assignment to the: 
This, of course, concerns only 
the 6th defendant. The’ facts ia this connes- ~, 
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tion are not in dispute: On the Ist May, 
the day Exhibit—H.was executed, defendants 
Nos. land 3 sent a letter (Exhibit—F2) to 
` the . Executive Engineer No. 1 Division in- 
forming him that they owed Rs. 3,000 to R. 
Gopalakrishnier, the present plaintiff and had 
executed a power-of-attorney in his favour 
authorizing him to draw from the Railway 
Company Rs. 3,000 out ofthe amount due 
on’ their final bill’ and at the same time 
requested the Executive Engineor’to pay this 
amount to the plaintiff when the bill would 
be ripe for payment in due course unless in 
the meantime they themselves had otherwise 


paid of the debt due by them to the plain-- 


tif. On the 7th May the plaintiff himself 
wrote a letter (Exhibit—F) to the Enginear 
saying that the defendants Nos. 1 and 8 
owed him Rs. 3,099 for which they had 
executed in “his favour a hypothecation bond 
under which the debt still dae to them from 
the Railway Company was mortgaged to 
him and that they also executed a power-of; 
attorney entitling him to draw Rs. 3,000 from 
the Company and wound up with a request 
for payment. The plaintiff at the same time 
forwarded copies of the bond Exhibit—A and 
the power-of-attorney Exhibit—H to the Hn- 
gineer. In this notice there was, no quali- 


fying clause as in’the notice given by defen-: 


dants Nos./1 and 3, namely, that the pay- 
ment of Rs. 3,000 was to be made by the 
Company if the debt due by the defendants 


Nos. land 3 to the plaintiff had not already: 


been discharged. On the 11th May the Hxeou- 
tive Engineer wrote (Exhibit—F 4) to defən- 
dants Nos. 1 and 3in reply to their letter Ex- 
hibit—F2: “Idecline-to have anything to do in 
their private transaction nor-do I recognise 
any power-holder. Payments will’ only be 
made tothe contractors as per agreement,” 
and on the 12th May, he forwarded a copy 
of this reply to the plaintiff in answer to the 
latter’s letter of: the 7th May. Whatever 
the nature of the agreement mentioned in 
Exhibit—F4, if there. was any such agrese- 
ment no reliance was placed on it either in 
the lower Courts or before us. What has 
to be noted hereis that the Railway Com- 
pany on this.as on the previous occasion 
simply refused in utter defiance of the law 
to recognise any assignment-of the money 
due by them to the contractors and not that 
they thought that there was any risk in 
paying. the plaintiff because: of the qualify- 
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ing “words mentioned .above in the notice 
given by the contractors. On the 21st May, 
the plaintiff sent another letter, Exhibit—F1 


insisting that the Ocmpany could not dis- 


regard the assignment and that if they failed 
to pay him he would be obliged to seek 
redress in a Court of law. He received no 
reply to this; and on the 23rd October be- 
ing informed that the defendants Nos. 1 and 
& had completed their works and that the 
bill was ready for payment he worte again - 
to the Hngineer requesting him to pay the 
amount of Rs. 3,000 to himself and on no 
account to pay it to defendants Nos. 1 and’ 
3. The Railway Oompany, however, gave no 


- heed to these letters and soon afterwards 


paid Rs. 11,000 to defendants Nos. 1 and 
3, the entire amount due forthe work done 
on the Ist Division. 

The ‘District Judge holds that the nities 
Exhibit—F2 given by: defendants Nos. 1 and 
3 was notin accordance with law being only 
a conditional notice and, therefore, the Rail- 
way Company were justified in paying them. ' 
He does not say that the transfer of the 
contractor’s claim ' against the Company was 
not a» valid and legal ‘transfer nor has any 
such contention been put forward_ before 
us. If there was a valid and effectual trans- 
fer then according to section 130 of the _ 
Transfer of Property Act, the rights of defen- 
dants Nos. 1 and 3 against the 6th defen- 
dant immediately vested in the plaintiff, who- 
thus became entitled to enforce them ‘whe- 
ther notice of the transfer was given or not. 
The transferors, defendants Nos. 1 and 3, 
wereno longer entitled to payment of the 
debt so transferred. But if the debtors— 
the Railway Company—paid their original 
creditors without notice of assignment of 
the debt then the law would allow them to 
plead such payment in. discharge of their 
liability although at. the time of payment 
the right had vested in thé assignee, the 
present plaintiff. Notice is not necessary to 


„perfect the title of the assignee of a debt 


but until the debtor receives notice of the as- 


_ signment in accordance with the law his deal- 


ings with the original creditor will be pro- 
tected. Sections 130 and 131 of the Transfer 
of Property Act lay down thatthe notice 
shallbe express and in-writing—and so ib is. 
inthis case—and signed by the transferor or 
the transferee. Here -before. the : Railway 
Compvy mado any paymént to.defendanty 
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Nos. 1 ard 3, they had received. one such no- 
tice signed by defendants Nos. 1 and 3 (Ex- 
hibit—F2), copies of the bond Exhibit—A and 
the power-of-attorneyExhibit—H, the originals 
of both o? which were signed by defendants 
Nos. 1 and 3,. and three letters written on 
three different dates by the plaintiff (Ëx- 
hibits F,.FI, F3) notifying the assignment to 
the Company. The notice signed by the 
creditors mentioned that they had authorised 
the plaintiff by 8 power-of-attorney to draw- 
the sum of Rs. 3,000 without any condition or 
qualification’ but the request to the Railway 
Company to pay the plaintiff is qualified by 
use of the words “in case our .loan is not 
cleared till then.” The Act does not say that 
the, notice tobe valid must be free from any 
condition or ` qualificatién but- Mr. Grant 
relies upon the case of Durham Brothers v. 
Robertson (1) as laying down that the notice 
of assignemnt must not be conditional. 
But that case decides nothing as to the 
form of the notice and all that is decided 
there is that the assignment must be absolute 
| and not by way of charge only as required by 
the Judicature Act. That the transfer of the 
‘debt by way of security as in this case is good ~ 
under the Transfer of Property Act, has not 
been’ seriously . questioned at the bar as it 
‘could hardly he in the face of section 134. 
Piven’ in'the sense of, the English Law, the 
_ assignment under Exhibits, A and E would be 
an absolute assignment. What then is the 
duty of a debtor, the claim against whom has 
been sbsalutely transferred to another person 
and who has received notice of such assign- 
ment from his creditor but has at the same 
time been requested by the latter to pay the 
transferee only if the liability which formed 
“the consideration of the transfer has not 
already been discharged. The utmost that 
could be fairly claimed for adebtorin that 
position is thatif his creditor after giving 
-such notice represents to him that he has 
satisfied the claim ofthe transferee and the 
transferee himself takes no steps to realise the 
_ debt from the original debtor, the latter would 
be justifiéd in paying the transferor, but the 
Railway Company in this case did not pay the 
contractors until long after they had received 
a number of nolices of the assigninent— 
and no irrégularity-is alleged in those notices 
—coupled with demand of payment from the 


k (1) (1898) 1 Q. B. 765; 67 L. J. Q- B. 434; 48 L. T. 
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plaintiff. nor is it saggested that they paid 
defendants Nos. 1 and 8 in bona fide reliance 


-on any representation by the latter that they 


-had paid off the debt due to the plaintiff and, 
therefore, the assignment ‘ceased to be oper- 
ative.- The Railway Company paid the con- 


tractors and not the plaintiff because they a 
would not recognise ‘the assignment to the“ 


plaintiff at all. The Transfer of Property. 
Act does not lay down what the debtor is to 
do when the fact of the assignment or its vali- 
dity and operation is in dispute; bat there can 
be no doubt that in such a case if he- has 
received a duly signed notice of the alleged 


assigoment, the. only safe course for him is- 


‘not to pay either of the claimants but to ask 
them to. interplead. If he pays one of them 
he does 80 at-his peril and he will be obliged 
to pay over again | ta the right person 
if the persons to whom he paid had 
no title, (See Willaim Brandts :Sons and 
Oo. v. Dunlop Rubber Company (2). Even if 
the notice Exhibit—F2 was not.a yaild notice; 
the Railway-Company had as we have pointed 
out perfectly good notice from the, plaintiff 
before they paid. the defendants Nos. 1 and 
3. Under section 131 the transferee ean, siga 
the noticeif the transferor refuses, to do so 
but it was never alleged that circumstances 
did not exist which justified the plaintiff in 
giving the notice and the Act does not require 
that these circumstances should be mentionéd 
in the transferee’s notice. And it would 
hardly be reasonable to say that if ‚the trans- 
feror refused to give. a, proper notice but 
gave a notice which was invalid 
law, the transferee could not give’ no- 
tice of the assignment go as to prevent the 
original debtor from defeating the assignment. 
We hold that the liability of the 6th defen- 
dant to the plaintiff was not discharged. -by 
payment to defendants Nos. 1 and 3. 

The appeal must, therefore, be allowed, the 
decree of the District Judge reversed and that 
of the Subordinate Judge restored with costs 
in this Conrt and the lower appellate Court. 
The memorandum ‘of objections . ig dismissed 
with costs. 


Munro, ITa agree. : i bee eG 
z Appeal cae a 
(2) (1995) A. O. 454; 74. J. K. B. 898; 93 L. T. 
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MADRAS HIGH COURT. Heki to BN kan ika nk d door- -~ 
2 OR pa` ways did not justify defendants’ action in obstructin 
| Crry Cryit Court Arrear No. 28 or 1903. the already. existing “karen for passage oF light nd 
h Noyember 5, 1909. beg “which plaintiff had acquired a prescriptive right. 
Present :—Sir Ralph Benson, Offg. Chief __, Dyers’ Company v. King, L. R. 9 Eq. 438 at p. 442 
z . ‘ 2 è . à ké P > 
Justice and Mr. Justice Krishnaswamy Aiyar. referred to. 7 


; ` (6) that compensation in money was not an ade- 
ESA ABBAS SAIT—PraintirF—APPELLANT quate remedy for the obstruction caused by defendants 


versus. 2 i -which materially interfered with the physical comfort 
JACOB HARRON SAIT AND ANOTHER of the occupants of the room. , ot 
oe — DREENDANTS— RESPONDENTS. The High Court issued a mandatory injunction 


|" Easements Act (V of 1882), 8, 5, ilus. (b) and ss. 18, directing defendants to remove so much of the wall 
og, 83—Rayht of way, whether a continuous easem n as interfered with the free passage of lights and ‘air 
' Right to light and atr—Nature and ewteht of the pres- through the plaintiff's window to the extent óf-the 
- criptwe right in India—Dvfference between Jinglsh and old dimensions, “and restrained defendants from 
Indian Law—Interference with light and air that the building any wall in future so as to interfere with 
tenement wab 'atcustomed to recewe during the statutory plaintiff's right to the extent of such dimensions. 
period—Substantial damaye—Relief by way of injunc- ` Madoosoodan Dey v. - Bissonuth Dey, 15 B. D. R. 361 
tion and compensation, when awardáble. ~ atp. 8675 Bhelfer v. Crty of London Electric Lighting 
_ Plaintiff and defendants became owners of adjoin- Oo, (1895) 1 Oh. 287 at pp. 821 and 822; Kine v, Jolly, 
ing houses, both of which belonged to one L. , There (1905) 1 Oh. 480; Jollyv. Kine, (1907) A C. 1; 76 
was a lane between them through which plamfiff L J.Ch. 1; 95L. 7.656; 23T. L. R. I, ' Higgs v. 
- claimed a right of-way for the’ scavenger to pass. It Betts, (1905) 2 Ch 210, Ohotalal Mohanlal v. Lalisbhay 
was found that the owner did not convey any interest Surchand, 29 B 157 and Anath Nath Dev v. Galstaun, 
in the lane to tho plaintiff, and that the plaintiff didnot 35 C. 661; 120 W. N. 619, referred to. - oe 
have 20 years’ enjoyment of such-a right of way ~ Appeal against the decree of the Madras 
‘sincé the severance of the tenements, The defendants City Civil Court, dated the, 15th day of May 
built a wall along the western edgé of the lane 80288 4908 in Original Suit No. 107 of 1908. -- 
„to completely close up the window in the eastern wall J i d cane ee gates at : 
-of-plaintiff's house opening into thelane. The window u gsment.—tThe plaintiff in. this. C888 - 
was found to have existed -for more than 20 years, became the owner of the western .house 
but it was also found ee hé room was rebuilt amd through Exhibits B and BI. The defendants 
‘the dimensions ofthe window e e plaintif. | - ae j 
Plaintiff claimed (1) a right of ae through Ie Jang ON the other hand became -entitled to the 
-and (2) an injunction restraining the defendant from eastern house through Exhibits C and D. 
interfering with the passage of light and air through Both houges originally belonged ` to one 
his window: i Bs : Lazaro. The dispute relates to'a lane three 
` Held, (1) that plaintiff was not entitled to the right z see È 
-of mas S Moh was nota continuous easement, anil as- feet broad - between ‘the tw o- houses, and 
ing that it: was used as a passage for scavengers certain rights claimed by the plaintiff therein. 
„when L owned both the premises there was nc ap- The defendants denied the existence of the 
` parent and continuous easement within the meaning lane. This plea has been negatived.by . the 


ee ota wae ontitied to light and air City.Civil Judge and we think his conclusion 


through the window to the extent of the old dimen. 18 Perfectly right on the evidence. The plain- 
“sions, and that defendant’s action, in blocking up all tiff claimed common ownership in the lane. 
light to'the window. was actionable. and this question ‘formed the subject of. 


og at Kopiak am ai STD DT e House of issue (1). In his plaint the plaintiff restricted 
3 . A n 


(1904) A. 0.179; 78 L J. Oh., 484; 63 W.R.80;90 his claim to common’ enjoyment: It. is 
L. T. 687.; 20 T. L. R- 475, that, “to constitute en ac- | admitted on the platntiff’s behalf, that Lazaro ` 
tionable obstruction of ancient lights, there must be a did not convey any, interest in the lane to 


substantial privation of light, enough to render thé oc- | : + ge 
cupation of the house uncomfortable according to the the plaintiff. We must, therefore, uphold the 


ordinary notions of mankind” does not apply to Judge's finding as regards the ; claim to 
India. | : a - common ownership: The plaintifi’s claim to 
(4) that section 28 ofthe Indian Easements Act aright of passage through the lane, for his 
adopts the rule of law, laid down in Calcraft v.` scavenger cannot also be sustained. The 
Tompe 15 Mi -B 35, that the right pn plaintiff has not had 20 years’ enjoyment of 
‘can be acquired ‘by 8 ry prescription is & rig PERT A s g ie 
‘toù continuance of the whole, or substantially the te a right of oe PROS the | severance ‘of 
whole quantity, of light which had cometo the window the. tenements. For itis admitted the. lane 
“during a period of 20 years. tig a was blocked up'ten years ago. A right ‘of 
Scott v. Pape, D. R. 81 Oh. D. 654; 65 L.J.Ch-426; way is not a continuous eagement- (see 


80 J.P. 645; 64 Ir. 7.309; 34 W.R 465, Olurkv. illustrati : £ 
Clark, L. B..1-Ch. 10 and Kelk v. Parson, L. B. 6 Ob. illustration (b) to section 5 of the Indian 
B09 ; 19° WR. 665 p24 L. T. (N. 8) 890; reforred to. ` Basements Act, V of 1882). And, therefore, 


(5) that the fact that plaintiff created a means for even assuming that it was used as a passage 
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for scavengers at the time when Lazaro 
owned both the premises, there would be no 
apparent and continuous easement within 
the meaning of section 13 of the Indian 
Easements Act. 

* It. remains to consider whether the rest 
of the plaintiffs claim is. well-founded. The 


, plaintiff claims an eusement of light and air: 


through a window in the eastern wall of his 
house opening into the lane in question. The 
defendants dispute the presence ofthe window. 
That it has existed for more than 20 years 
is established by the evidence of the plaintiff's 
Ist and 2nd witnesses. And we adopt the 
conclusion arrived at by the City Civil 
Judge that the evidence on the plaintiff's sice 
largely praponderates aver, the. defence 
evidence as regards the period of its existence. 
Thè finding of the Court below as regards 
the dimensions of this window has not been 
seriously questioned. We have no Feason to 
doubt its correctness. ~The plaintiff: has 
rebuilt the room to which the window was 
the means of access for light and air. The 
new window is placed in thé site ‘of the old 
one, though it exceeds the old dimensions 
of 17 ft. by 1 fb... It is clear that the plaintiff 
is not entitled in. respect of that excess. But 
his right to light and air through the 
window to the extent of the old diménsions 


` cannot be affected. The defendants have built 


a wall along, the © western edge of the lane 
so as to completely close up the window and 
debar all access of light and air from the 
side: of the lane. Are the defendants entitled 
to do this? Several cases have’ been cited in 
the course of the argument on’ both sides. 
But, before referring to any of thém, we 
"may draw attention to section 28, clause Ce) of 


. the Indian Easements Act, whichi is decisive of 


. the law 


ia this Presidency. It runs as 
follows :—“The extent of a prescriptive right 
to the passage of light or air to a certain 
window, door or other opening is that 
quantity of light or air which has been 
accustomed to enter that opening during the 
whole of the prescriptive period irrespectively 
of the purposes for which it has been used.” 
This is not in accordance with the view 
taken by the House of Lords, in Oolls v. Home 
and Oolenial Stores, Limited (1). The rule there 
stated -was ‘that “to constitute an actionable 


obstruction of ancient lights, there must be 
(1) (1804) A. 0.179; 78 L. J.’ Ch. 484; 53 W. BR 
80; 90 L. T. 687; 20 T. L. B. 476, 
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a substantial privation of light, enough to. 
render the occupation of. the house uncom- 
fortable according to the ordinary notions of 
mankind.” Any diminution. ‘of light is 
insufficient. Even a substantial diminution of 
light that the premises have been accustomed 
to receive is not also sufficient to found a 
cause of action. But it must be such a | 
diminution as to render the light remaining - 
“insufficient according to the ordinary notions 
of“ mankind for the comfortable use and 
enjoyment of the house as a dwelling house.” 
As pointed out by Lord Macnaughten, this 
was not the view taken in Caleraft v- Thompson 
(2), and Scott v. Pape(3). What Lord Macnau- 
ghten characterises 28 the extreme view taken 
in these cases was “that the right which was 
acquired by the so-called statutory prescrip-_ 
tion was a right to a continuance of the whole 
or substantially the whole quantity of the 
light which “had come to the window during 
a period of 20 years.” At the time of the 
passing of the Indian : Easements Act, this 
was apparently the prevailing view based 
upon the 8rd section of the Prescription Act, 
2 and 8,, William IV, cap. 71, notwithstanding 
Qlarke v. Olark (4), and Kelk v. Pearson (5). 
But whether this was so or not, there is no 
doubt the Indian Legislature chose to ` adopt 
the view enunciàted by Lord Chelmsford in 
Caleroft v. Thompson(2): ‘And to remove any 
doubts there might be if the language of- 
section 3 of the English Prescription Act, 2 
and 3, William IV, cap. 71, was adopted, 
the Indian Legislature made its meaning 
clear by stating that “the extent of the 
right is the quantity of light or’ air 
which has been accustomed to enter that 
opening during the prescriptive period.” 
Whatever difficulty there may be in applying 
the law in England to the circumstances of 
a particular case, as to which see Jolly v. 
Kine(6), there can be none so far as section 28 
of the Indian Hasements-Act is concerned. . 
The case with which we are dealing is-not 
one of mere diminution of the light and.air 
passing through the window, but of total ob- 
struction. And, therefore, even if the English 


law were applicable, it would fall within the 
(2) 15 W. R. 887. 
13) (1886) 31 Ch. D. 5545.55 Le. J. Ch. 426 ; 50 J. P. 
645 ; 54 L. T. 399; 84 W. R. 465. 


(4) 1 Ch. 16. 
(6) 6 Oh 809; 19 W. R. 66 SaL (WS) 8 
(6) (1907) A. C. 1; 76 L. J. Ch. 1; 95 L. T. 658, 23 ot 


L. B. 1. 
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rule that the obstruction would be actionable 
if it rendered the room unfit for comfortable 
enjoyment. The window is the only source 
of access for fresh air. It is the only passage 
for the light from the open sky. 

It. was attempted to be argued that in the 
reconstruction of the room, door-ways have 
been opened on the western and southern 
sides, which, though not directly communicat- 
ing withany open apace but only into another 
_Troom or verandah, would be the means of 


ingress for other light. It does not appear- 


that this arrangement makes the place fit 
for comfortable enjoyment in respect of light 
and air, notwithstanding the defendants’ 
obstruction. Indeed the fact thatthe plaintiff 
had found it necessary to enlarge the window 
negatives such a possibility. But we do not 
think that -there is any warrant for the 
defendant justifying his action on the ground 
„of | possible light and air in consequence of 
“changes ` made by the plaintiff which might 
be a source of additional light to the room in 
qnestion. In Dyers’ Company v. King(7), it was 
said by Vice-Chancellor James: “the right is 
a right as between the owner of the dominant 
tenement and the owner of every servient 
tenement, heba: arightto as much light to and 
for the use of his house over his neighbour’s 
- land as he enjoyed 20 years ago; and the 
neighbour, has, no right to deprive him of, 
the light whioh has so come to and for 
the.use of the house over the neighbour's 
land, .because the owner of the dominant 


tenement has * * * obtained other. light.”- 


The circumstances do not justify the supposi- 
tion of a release by the. dominant owner by 
implication. Nor is the access of light and 
air by means of the new arrangement so 
material as, to use the language of James 
C., “to be much in excess of anything required 
by the dominant owner for the reasonably 
comfortable enjoyment of the premises as he 
enjoyed them.” The above case is quoted with 
approval by Lord Lindley in Oolls v. Home 
and $Oolontal Stores, Limited (1). See also 
Galeon Easements, VIII Edition, page 335. 
Though the extent of the right is determined 
under the Indian Easements Act by. the 
quantity of light and air that has been 
enjoyed through the opening in question for 
‘the prescriptive period, ^the Act does 
-not make every ‘infringement of -that right 
. the basis of an action for compensation. The 
(7) L. B. 9 Eq. 488 at p. 442; 39 Ind. Ch. 889; 22 
L. T. 120; 18 W. R. 404. 
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proviso to’section 33 of the Indian Easements: 
Act, enacts that the: disturbance ofthe 
easement should have actually caused ' sub- 
stantial damage to the plaintiff.’ What 


‘amounts to substantial damage is stated: in 


three explanations added .to the section. ' 
Explauation 2 relates to the -free passage of . 
light: and explanation 3 to that of air. In the 
lst case the damage is not substantial unless, 
firstly, -it is likely to injure the plaintiff by 
affecting the evidence of ths easement or by 
materially diminishing the value of the 
dominant herituge; or, secondly, it interferes 
materially -with the physical comfort of the 
plaintiff dc. There can be no doubt that in 
the present case the act done by the defen- 
dants is likely -to injure the plaintiff by 
affecting the evidence of the easement. It 
is unnecessary to consider whether there is 
evidence to show that it will materially ` 
diminish the value of the dominant heritage. 
It may be said “with equal confidence that 
the obstruction caused -will materially 
interfere with the physical comfort’ of the’ 
plaintiff. It may perhaps be that by introduc- 
ing substantial damage, as defined, as the 
pre-requisite of an action for compensation, 


. the Indian Legislature ` has tried to reconcile 


the conflicting views propounded in England 
in the cases already referred to. Although 
the extent of the right.acquired -i8 apparently 
larger. under the Indian Aot, interference 
with it is not made actionable ih every case; 
at least as regards the claim to compensation 
or injunction. By bringing in “material 
interference with the physical comfort of 
the plaintiff” as one of the alternative casés cf 
substantial damage, & result is arrived at, 
similar tó that reached in Colls’s case (1). As 
regards the easement tothe free passage of 
air, substantial damage is caused. only if 
the act done interferes materially with the 
physical comfort of the plaintiff though it 
is not injurious to his health. The olosing 
of the-only aperture which could admit 
fresh air in this case must be regarded as a 
material: interference -with the physical 
comfort of the plaintiff. Our notions: as 
regards the relative importance of the 
easements as to light and air must differ in 
“a tropical country from those in England. 
As pointed out by Mr. Justice Markby in 
Madhoosoodun Dey v. Bissonath Dey" (8), “In 
England an aperture is made chiefly for 


(8)165 B. L. R, 861 at.p. 867. 
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light the sun being less bright, and the air 
eolder there, we desire to obtain all the 
light we can, and only to admit just so much 
airas is necessary for wholesome ventilation; 
for ' which reason we always use glass in 
our windows. In this country the object is 
precisely the reverse—to get as.much air as 
possible,.and toexcludethe superfluous light.” 
We do not attach any importance to the 
evidence of Mr. Pogson. which cannot out- 
weigh the circumstance that the only passage 
for the ingress of fresh air has been closed 
by the action of the defendants. We think 
such an obstruction must materially interfere 
with the physical comfort of the occupants of 
the room. The plaintiff, therefore, is entitled 
to relief. , 

It has been argued’ for the respondents that 
compensatiomin money is an adequate remedy. 
-Reliance “is placed on the observations, of 


A.L. Smith, L.J., in Shelfer v. Otty of London. 


Electric Lighting Co. (9)and also on those of 
some of the learned Lords in Colls v. Home and 
Colontal Stores, Limited (1). The decisidn in 
Kina v. Jolly- (10), confirmed by the House, of 
-Lordsin Jolly v. Kine (6), has also been referred 
to in.support of the defendants’ argument.” 
-We do not think that these cases lay down any 
hard and fast rule. The injury in the present 
case, no doubt, cannot’be regarded as merely - 
threatened -or;intended. The easement lias 
been. actually disturbed by the building up 
of the wall soas to close the aperture. But 
the’ defendants -have not completed their 


construction so that a mandatory injunctiòm - 


might lead to serious damage and loss to 
them. The case falls under clause (a) of 
section 35 of the Indian Easements Act; and 
section 54 of the Specific Relief Act, I of 1877, 
warrants the order we propose.to make. We 
do.not think that the injury to the plaintiff’s 
legal rights is small, in which case damages 
might -be the more appropriate relief. In 
` Higgins v. Betts (11), Farwell, J., held it to be 
@ proper case for injunction notwithstanding 
the decision in Colls’s case (1). And in Ohotalal 
Mohanlal v. Lallubhai Surchand (12), Jenkins, 
O. J., granted an injunction even after hearing 
Colls’s case (1) cited. The facts of Anath Nath 


Dev v: Galstaun (18), were very different. We 
- (9) (1895) 1 Oh. 287 at pp. 921, 822; 64 L. J. Ch. 
216; 12 B. 112; 72 L.T. 84; 48 W. B. 238, - 
-(10) (1905) 1 Ch. 480; Ta L. J. Ch. 174; 98 L. T. 209; 
58 W. R. 463 21 T-L. R. 1 
AI) (1905) 2 Oh. 210; 74 InI. O; 621; 98 L T. 
s50; 63 W. R. 549; 2U T. L o bea 
(12) 29 B. 157. (13)}85 0. 661} 12 0. WN. 519. 
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think it will be sufficient to give the plaintiff 
a decree in the following terms,‘ that ‘the 
defendants.bs directed to remove’ so much 
ofthe wall already raised by them as interferes 
with the free passage of lightand air through 
the plaintiff's window to the extent of the 
old :dimensions, 14 by 1 ft, and: that the - 
defendants be further directed not to build 
any wall so as to obstruct the passage. of 
light and air-through the said window to 
the extent of its old dimensions. The rest of. 
the plaintiff's claim will stand dismissed. 
Each party will bear his costs througtont. 


“Eo 





ALLAHABAD HIGH ‘COURT. an 
CURIMINAL REFERENOE No. 542 OF 1909. 
November 18, 1909. 

Present: Sir George Knox, Kr., Judge, 
and Mr. Justice Karamat Husain. 
MUNSHI AND OTHBRS— A PPLICANTS 

versus 9 


EMPEROR—Opposita Party.” 

Crimrnal law—Conriction—Magr trate convicting 
accused not “according to his own conscience-—Con- 
tiction bad— Practice. 

Where a Magistrate convicted the accused not àc- 
cording to his own conscience, the conviction was geb 


asidé as illegal. - 
Criminal reference E E by ` the 


Additional Sessions Judge of Aligarh, dated 
the 30th of August, 1909. 

Babu Balram Ohandra, for the Aoristi 

> Order.—Munshi, Ganeshi, Ram Phal 
and Tika were convicted by a Magistrate of the 
First-Class of Bulandshahr for an offence 
under section 325, I. P. C. They were sen- 
tenced each of them to pay a fine of 
Rs. 10 and to imprisonment for one day. 
Ths Additional Sessions Judge of Aligarh 
has forwarded the case to us with a recom- 
mendation that the. sentence be enhanced. 
Before sending the case on he calléd upon 
the Magistratefor any. explanation that he’ 
might wish to offer. We agree with the 
learned Additional Sessions Judge that the. 
explanation sent in by the Magistrate-is a 
most extraordinary one. If any méaning can ` 
be given to it, it-appears to bear. this 
meaning that the learned Magistrate if he 
had been allowéd to follow his own convic-' 
tions as regards the nature-of the case and 


_ the facta he would have dismissed the case 
- as false and revengefal. We do not under- 


stand how under these circumstances he: could 
bring himself to pass such an, order asthe 


if 


a 
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conviction of an accused and the passing of 
a sentence upon him even though that 


“ sentence was in his opinion a light one. A 


Magistrate who does not follow his own 
conscience unreservedly in-deciding as 50 


- whether a person is guilty or not isa Magis-. 


trate who has not learnt the first: part of. 
his daty. For obvious reasons we cannot” 
and donot make any pronouncement whethar 


“the accused is or is not guilty. Under the 


* 


circumstances: we have no alternative bat 

to set aside the trial in foto and direct 

that the accused. be. tried by the District. 

Magistrate,of Aligarh or such other competent 

Magistrate as he may appoint to try the case. 
i SA Oase sent back. 





~ (a.c. 24 P. W. B. 1909 Cr) 
PUNJAB OHIEF OOURT. - 
CORIMINAL APPRAL No. 464 or 1909. . ~ 
October 28, 1909. ` | : 
Present :—-Mr. Justice Rattigan and `; 
; Mr.. Justice Shah Din. 
BHAG SINGH AND oraers—Conviots— 
eee < ‘APPELLANTS ` 
x ` versus - 
EMPEROR—RESPONDENT. f 
Confession, definition of—Retracted. confessio3— 
Corruboration—Conferswn of co-accused—Discoverg of 
wmportant’ fact—Evidence Act ‘I of 1812), 8. 27. 
‘An admission of all’ the ingredients required to ` 
constitute an offence is a corfersion. A statement of =he 


“following kind cannot be regarded as a confession , of 


complicity in an offence. 3 , 
“I told the other accused that if they wanted to 
kill my husband they were at liberty to do'so ani I 
would bring no case against’ them. But. when taey 
arrived ab my husband’s house on the fateful night I 
endeavoured to restrain them and was only preverted 
from doing so by their threats to kill me and my son 


: if interfered “I did neither- take “any part ‘in the 
` ‘murder nor did I in any way assist the murderers a-ter 


my husband was put to death. a 7 f 

2. A confession taken in conformity with the strict 
provisions of the Law by a-Magistrate cannot be rrled 
out of Court simply because the accused was procuc- 
ed before the Magistrate with the sole object of having 
his confession recorded. by him. Crown y. Piarw, 21 
P. R. 1869 Cr., not applied. : 


” 


3. A confession of a co-accused is corroborasive < 


evidence of another co-accused’s confession ‘if the’ 
former supports.the latter in all its ‘material parts 

4, A confession retracted at an early opportunity- 
must be very carefully scrutinised before itis “at- 
cepted by the Courts.” But if the confession is made 
under circumstances’ which preclude ‘the idea shat 
it, was not genuine, and xf the-confession is such that, 
had there been no retraction, the Court would not 
have hesitated to accept itas a voluntary admis- 
gion of guilt, ite value is not diminished simply” be- 


about 4th March “last. 
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sign eat P 
cause its author has subsequently thought fit to dis- 
claim it. Saad Hussain v. Crown, 16 P. R. 1903, 
Or; 158 P. L R.1903, followed. : ht et 
5. The fact of pointing out the place where: 
murdered+body is found strougly corroborates the, 
confession in a very material particular. But when, 
tho place has already been pointed. out by another 
co-accused the value of this’ evidence remains very 
small eet Sie “es ag 
6. Inthe absence of any evidence connecting the. 
accused with commission.of the crime it is not lawfal 
to convict an acoused person simply on the strength of 
the co-accused’s confession. ` , ` 
Appeal from_the order of Major A. A. 
Irvine, Sessions Judge, Lahore Division, 
dated the .29th July, 1909, convicting the 
appellants. - : 4 si 
Mr. Nand Lal, for the Appellants. ' i 
- Mr. Brodway, for the Respondent. | 
“Judgment.—Four persons, Bhag 
Singh, Shamun, Hira Singh . and Musammat 
Hukmi; have been convicted by the Sessions 
Jadge of Lahore, under section 302, Indian 


Penal Code, of having caused the death, by ' 


strangulation, of one Rattan ‘Singh on™ ‘or 
The three persons’ 
first named have been sentenced to death and 
their case comes ‘before us both on their 
appeals and for confirmation of the capital’ 
sentences. Musammat Hukmi has, for reasons 
given by the Sessions Judge, been sentenced 


to transportation’ for life and against this’ . 


sentence she hus also appealed to this Court. 
In this judgment we propose to :deal with 
all four cases together. That Rattan Singh; 
who was a manof abont 45 years of age and 
the husband ‘of Musammat Hukmi and the 
uncle.of Bhag Singh, was murdered on dr 
about the date above-mentioned and that the 
cause of his death was slrdngulation, | are’ 
facts which are proved -beyond ‘all ‘doubt, 
and the sole question with which we have 
to deal is whether the four accused persons, 
orany of them, were or was guilty of thé 
offence of which they have ‘severally been 
convicted. ` ve ai 

The’ circumstances of the case and ‘the 
facts alleged by the prosecution are set forth’ 
in great detail in the very elaborate judgment 
of the learned Sessions Judge, and it would: 
serve no good purpose for us torepeat them: 
We need only say that we have heard the 
case asa whole argued at considerable length’ 
by Mr. Nand Lal on behalf of Rhag Singh, 
and Shaman and by the learned, Assistant 
Legal Remembrancer on behalf of the Crown, 
and that we have-in addition examined the’ 
record very carefully for ourselves, ` - 
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- The case for the prosecution rests almost 
entirely on.confessions and statements made 
by - three of the accused persons, (Bhag 
Singh, Hira Singh and Musammat Hukmi) 
supplemented by evidence as to incriminating 
conduct on the part of certain of the accused 
persons. Before proceeding, we might note 
that the learned Sessions Judge is in error 
in describing the statement made by ° Musam- 
mat Hukmi to Lala Mangal Sen, Magistrate, 
lst Olass, on the 15th March, 1909, asa 

“oonfession.” .. The learned Judge through- 
out’ his judgment so describes it, but it is 
obvious froma perasal of it, that it is in no 
sense “a confession.” The woman does, no 
doubt, at first admit that she told the accused 
Bhag Singh and Shamun that if they wanted 


to kill her husband, they were at liberty to , 


do so and that ghe would bring no case 
against them, but she goes on to say that 
when they arrived at the deceased's house ‘on 
the fateful night she endeavoured to restrain 
them and was only, prevented from doing 
so by their threats to kill her and her son if 
she interfered.’ A statement of this kind 
cannot possibly be regarded as a confession of 
complicity in the offence. She emphatically 
denies that she took any part in the murder or 
that she in any way assisted the murderers 
after the deceased was put to death. All 
thit she admits is that she was present 
(as she naturally- would be) at-the time 
when her husband was done to death. Tho 
l ed Sessions Judge, however,.has treated 
this statement as a confession and has based 
the conviction of the woman largely upon this 
construction of her statement. 

With this preliminary remark we proceed 
to deal with the case of each accused. 

As regards Bhag Singh, the evidence against 
him consists of his own confession to the 
Magistrate and of the confession of the co- 
accused, Hira Singh, which, in all material 
points, corroborate his own admissions. Fur- 
thermore, it is clear from the files of cases 
produced, by the prosecution that there had 
been for some time past ill-feeling between 
him and the deceased, who was his uncle. From 
these files it is established that criminal pro- 
ceedings had been instituted against Bhag 
Singh and Shamun andothers by Rattan Singh 
and Musammat Hukmi in 1906 and that in 
‘1907 Bhag Singh had, in turn, sought the 
aid of the Criminal Oourts against Rattan 
Singh, Musammat Hukmi and Musammat 
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Deo (the daughter of Musammat Hukmi 
and Rattan Singh). There was thus- motive 
on the part of Bhag Singh to encompass the 
death of his uncle with whom he was on bad 
terms, and as a near collateral, Bhag Singh 
would naturally be intensely annoyed at the 
evil conduct of Rattan Singh, who was 
admittedly a drunkard and wastrel. ` 
We seeno reason whatever to doubt the 
general truth of the confession made by Bhag 
Singh. Tt bears the impreza of veracity on 
its face, so far as he himself is concerned, and 
it is idle‘to impeach it as the result of police 
extortionor tutoring. If the police were unable 
to force or to cajole Shamun and Musammat 
Hukmi into making confessions favourable to 
the prosecution, itis absurd to suppose that 
they were responsible for the confessions made 
by Bhag Singh and Hira Sidgh. Shamun isto 
all intents and purposes a servant of Bhag 
Singhand Mussammat Hukmii isan unprotected 
female, and if the police’ could not-secura 
“confessions” from them and they certainly 
did not—it is absurd to argue that they 


, Were more successful with Bhag Singh, a 


man of independence and some position. 
In our opinion, the confessions of Bhag 
Singh and Hira Singh, so far as those 
confessions implicate themselves, are genuine 
and were made voluntarily. .It isan entirély 
different question whether those confessions 
should ‘be allowed to affect thé cases -of 
Shamun and Musammat Hukmi, but with 
that aspect of the question we will deal later 
on when we come to deal with the case as 
against those persons. 

Mr. Nand Lal objected. to the admissibility 
of these confessions in evidence on the ground 
that the accused persons were taken before a 
Magistrate simply in order to have their 
confessions recorded, and he contended, on 


‘the authority of Orown v. Piaru- (1), ‘that 


such confessions were no better than 
confessions made directly to the police. 
We cannot accept this contention. In the 
first ‘place, the accused were produced before 
the Magistrate not only in order that their 
confessions should be recorded but also with 
a view to obtaining an order of remand, and 
ig the next place, we think there is a vital 
difference between a confession made to’a 
Police Officer and a confession taken in con- 
formity with the strict provisions of the law by 


a Magistrate. We see no reason why a con- 
Ci) 21 P. R. 1869 Or. 
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fession of the latter kind should be ruled 
out of Court simply -because the accused 


_ were produced before the Magistrate with 


the sole object of having their confessions 
recorded by him, and we need only add that 
the ruling cited by Mr. Nand Lal was given 
ata date prior to the enactment of the Indian 
Evidence Act. 5 
The learned Advocate further contended 
that a retracted confession is ‘entitled to no 
weight. Speaking generally, we agree that 
a confession which is retracted at an early 
opportunity mustbe very carefully scrutinised 
before it is accepted by the Courts. But if the 
confession was made under circumstances 
which preclude. the idea that ib was not 
genuine, and if the confession is such that, 
had. there been no retractation, the 
Court would not have hesitated to accept 
itas a voluntary admission of guilt, we do 
not think that its value is diminished simply 
because its author has subsequently thought 
fit to disclaim it, (Sajjad Hussain v. Crown 
(2), and . cases there cited). In the present 
case we have no hesitation in holding that 
the confessions of Bhag Singh and Hira 
Singh were made voluntarily and under 
circumstances which tend to show that the 
Police had no hand in -inducing them. We 
` accordingly uphold the order of the Sessions 
Judge as regards Bhag- Singh and we thinkhe 
was rightly convicted of the murder of Rattan 
Singh. A 
The case against Hira Singh is even 
stronger than that against Bhag Singh. 
Against him there is not only his own con- 
fession. There is also the confession of Bhag 
Singh which implicates him as one -of the 
principal offenders and in addition we have 
the fact that it was he who first -pointed out 
to the Police the place where the body of 
the deceased would be found. It was actually 
found there and this fact strongly corroborates 
the statements in the twu confessionsin a very 
material particular. Here. again we agree 
with the Sessions Judge that the guilt of this 
accused has been fully proved and we accord- 
ingly uphold his conviction and sentence. 
“As regards Shamun we are, however, 
unable to agree with the Sessions Judge, 


forthe all sufficient reason that there is in- 


reality no evidence against him. He has 
throughout maintained his innocence and has 


declined to make any confession. .There is, 
(2) 16 P. B, 1908 Cr. ; 158.P. L. R. 1903. 
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moreover, evidence on the record to, the 
effect that Bhag Singh had an intrigue with 
his wife and prima -facie it would ‘appear 
unlikely thathe would assist that person in an 
offence of this kind. The one and only point 
made against this accused is that he also 
pointed out the place where the corpse was 
burried. Per se this would be a good piece 
of evidence against Shamun, but its value in 
the present case is largely discounted by the 
fact that Hira Singh had already- pointed 
out this place to the Police before Shamun 
was called upon to show where the body had, 
been burried. It is nowhere stated in 
evidence that Shaman admitted that he had 
assisted in burying the body in this place. 
All that the Sub-Inspectors and the other 
witnesses say is that Shamun pointed out 
the spot in question. Section 27 of the Indian 
Evidence Act is, therefore, inapplicable though 
evidence to the effect that Shamun: pointed 
out the spot would clearly be admissible as 
evidence of conduct on his part. But the 
value of this evidence is small when we 
remember that the spot had already been 
shown to the Police before Shamun gave 
any information on the point. Taking all these 
facts into consideration we find it impossible 
to hold that Shamun’s guilt has been satis- 
factorily established. Knowing that there 
was suspicion that Bhag Singh had reason 
to be inimical towards Shamun, we cannot 
implicitly accept the allegations made by the 
former against him, and Hira Singh in this 
matter was apparently acting as the tool of 
Bhag Singh. While, therefore, the confessions 
of those two persons are good as regards their 
own part in the offence, we do not think it 
would besafe to act upon those confessions 
so far ag Shamun is concerned, in the absence 
of any real. corroborative evidence. We 
accordingly accept his appeal and acquit him 
and direct his immediate discharge. 

The case against Musammat Hukmi is 
of the weakest possible character. From the 
files placed on the record it is obvious that 
in 1906 and 1907 she was on the worst of 
terms with Bhag Singh, as there’ were 
Oriminal proceedings at that time between 
her and him. The learned Sessions Judge. 
remarks that things may well haye changed 
during 3 years, andthat it is quite possible 
that she had become disgusted at her hus- 
band’s evil ways and was not averse to 
getting rid of him. But there isno evidence 
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to show that she had thrown in her lot with. 
Bhag Singh, and éven if she was angry 
with her husband for his dissipated cénduct, 
it by no means follows that she was ready to 
“consent to his murder. It is-not unlikely 
that in a moment of anger she remarked to 
Bhag Singh that she would not prosecute 
him if he murdered Rattan Singh. She says- 
quite candidly that she did make such œ 
remark, but she also. asserts (and we gee, 
no reason to disbelieve her- statement) that 
when Bhag Singh and his friends actually 
put their threats into execution, she did 
her best to try to stop*them but was frighten- 


ed into silence by their threat to kill “her and: 


her son. - 

._Åpart from. the confessions of Bhag 
‘Singh and Hira Singh there is not a scrap 
of evidence against the woman. She was 
no doubt, present when the murder was. 
committed, but this fact, which accounts for. 
her knowledge of. what was done with the 


deceased’s pagri and safa, in no way proves. 


that she was a party to the crime. As 
Rattan Singh was murdered at night in his 


- own house, his wife would naturally be ‘pre- 


~sent on’the occasion and would see all that 
occurred. If,as the files of_previous "cases 
would suggest, Bhag Singh was on bad 
terms with Musammat Hukmi, it is not 
surprising that he endeavoured. to incriminate 
her in his confession. 

The motive for the E, LEK in the crime 
was, according to the prosecution,an intrigue 
between her and Hira singh, but.the learned 
Sessions Judge has very rigutly discarded 
this theory. .The medical evidence shows 
very clearly that-an intrigue of this kind 
was most improbable owing -to the woman’s 
‘state of health. The Sessionad Judge’s own 
view.is that Musammat Hukmi desired the 
death of her hugband because he was wasting 


her son’s estate. We cannot accept-this theory.. 


It is admitted that the woman brought -no 
action ofthe kind so common in this Pro- 
vince for, a declaration that Rattan Singh’s 
acts would.’ not affect the rights of his 
son. and we donot think that itis fair to a. 
woman to-say that she would consent to the 
murder-of her husband simply. because he 
was wasting his estate. As we'have already 
remarked, she has at-no time admitted 
complicity in the crime and in the circumst- 
ances we cannot accept. the statements of 
Bhag Singh and Hira Singh as sufficient 
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evidence of her guilt. Woe, therefore, accept: 
her appeal also and direct. that she be forth. 
with released from detention: ` 

Appeul of Bhag Singh and Hira "Singh 
rejected and that of Shamun and Hukmi accepted... 


= - 


4 





. (8 c. 25 P. W. R. 1909 Or). i 
PUNJAB CHIEF COURT. 
Criminal Revision No. 1035 or 1909. 
October 6, 1909. -> - 
Present :—Mr. Justice Johnstone. : 
shared SHAH—Convior—Purrrioneg, ; 
- versus A wt 
_EMPEROR—Rusponpent. - 

Oriminal Procedure Code (Act Y of 1898), 8. 0, 
Separate tral—Conduct -before previous bond. 

In cases under section ‘110, Criminal Drocedure 
Code, each accused is entitled to an entirely indepen- 
dent examination of his own cage. 

To take up facts against an accused of dates older. z 


“than the previous security bondis against law and 


justice and cannot -bé- made ground for fresh pro- 
ceedings. 

Petition for revision. of the order of District 
Magistrate, Jhang, dated the 4th June, 1909, 
confirming that of Honorary Magistrate, 1st 
Class, Chiniot, dated the 28rd April, 1909, 
ordering the petitioner to furnish security 
in the sum of Rs. 500 for his good ‘behaviour. 

Lala Tirath Ram, for the Petitioner. i 

Judgment.—These two cases, . 1035 


-and 1036, ‘have. been argued at the same 


time, but they are essentially distinct, though 

the witnesses are more or less the same. 

. In section 110 -cases each accused is entitled 
to an entirely independent examination of 

his own case. , This-is the case of Bahadur 

Shah, and the Magistrate-who tried it had 

fallen into an obvions: error.’ Stating that 

last year, t.e., in 1908, accused was bound 

over, he says he has not yet mended his ways. 

We are not told the date of the*'’order' 
in the case of last year, but the bond must 

have been fora year, and thus that bond can 

not have expired at -most more than a few’ 


_ weeks before the present prosecution was 


instituted. No conduct of the accused’s before 
the date of that bond can fairly be imported. 
into the present case and made a. ground for 
fresh proceedings; and yet we find not. only. 
the Magistrate but the learned District Magis-. 
trate also laying great stress upon a dacoity 
case of 5 years ago in which accused was ac- 
quitted. Then the first Court mentions; the 
theft of Bahawala’s buffalo and says accused. 
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promised to return it and did 80. We-do rot 
know the real facts of this case, and at least cne 
witness says it happened 23 years ugo. Another, 
concrete case is 4 years old (Ahmad’s)., Then 
“other cases of suspicion are mentioned, mostly 
1908, and so before expiry of previous bond. 
It is improbable that accused would, while 
under bond, actin this way. The perscns 
whose animals he was named as having stolen 
are persons whom he denounces, and not with- 
out reason, as being his enemies. On the 
whole I am of opinion that there is no suñ- 
cient evidence of a relevant kind against, the 
petitioner. To take up facts against him 
of dates older than his previous security bond 
is against law and-justice, 
I set aside the order placing Bahadur Shah 
on security and acquit him. i 


Revision accepted. 





| (e 100. D. J. 470.) 
CALCUTTA HIGH COURT. - - 
RRGULAR OrvrL APPBAL No. 428 or 1907. 
S September 2, 1909. _ h 
-| Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. i 7 
ZAKI HASAN AND ANOTHER— DEFENDANTS — 
K APPELLANTS 


‘ versus ‘ 

|. DEO MATH SAHAI AND OTHERS— 

p PLAINTIFFS —RESPONDENTS. 

Mortgage—Sub-mortgagee—Decree for sale of mort- 
gagee right of his mortgagor—Frame of 8ust—Original 
mortgagor not necessary party. 

A Stb-mortgagee of mortgagee rights in immov- 
able property is entitled toa deoree for sale of the 
mortgagee rights of his mortgagor. , 4 ' 

Ram Shanker Lal v. Ganesh Parshad, 29 A. 285 
| (B.B); 4 AL. J. 278; A. W. N. (1907) 97; 2 M. L. 
T. 248, followed: = ' 

Muthu Vijia v. Verkaia Ohallam, 20 M. &5; 
Narayan v. Ganojt, 16 B. 692; Padgaya v. Biji, 20 B. 
,549 and Bansi Lal v. Durga rasad, 9 O. L. J. 489: 
2 Ind Cas. 645, relied upon. 

But it is not obligatory upon him to frame hid 
action in such a way as to enable him to foreclose not 
merely his. mortgagor but also the superior mort- 
gagor. Therefore, the original mortgagor need not 
be joined in the action for foreclosure between the 
mortgagee and his derivative or sub-mortgagee. 

Appeal from the decree of the Sub-Judge 
of Saran, dated July 27, 1907. ° . . 

Babu Umakalt- Mukerji and Moulvi Ma- 
homed Mustfa Khan, forthe Appellants. : 

Babus Jogesh Ohandra Roy and . Akkoy 
Kumar Banerji for Babu Jnanendra Nath-Bose, 
for the Respondents. i 


` The two 
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Judgment..—tThis is an appeal pi 
behalf of. the - third and fourth defendants 
in an,action, to enforce a .mortgage securitye 
The first defendant , executed the bond, in, 
favour of the plaintiff on the 25th Septem- 
ber, 1904, for a sum-of Rs. 5,500, and 
got it registered on the, 12th November 
following. The date fixed for repayment was 
the llth December 1905. On the 27th 
June, 1906, the plaintiff commenced this 
action against the mortgagor and his son 
and two other persons who had purchased 
the property aba sale in execution of a 
money decree against the mortgagor on the 
8th June 1906.. The claim was resisted by 
these purchasers, substantially on the ground 
that the bond represented a fictitious transac- 
tion and had been executed solely with a 
{view to place the properties ont of the reach 
of the:creditors of the mortgagor. The Sub- 
ordinate Judge overruled this contention 
and made a decree in favour of the plaintiff. 
purchaser-defendants have, now 
appealed to this Court, and-on their, behalf 
the decision of the . Subordinate Judge has, 
been assailed on two grounds,. namely, first, 
that as the plaintiff is a Sub-mortgagee he is 
not entitled to maintain the suit as framed, - 
and secondly, that upon the evidence it is 
conclusively proved that the alleged mortgage - 
represents a fictitious transaction. . “ 

‘ In support of the first of these grounds, - 
our attention has been invited tp the 
mortgage-deed, which shows, on the face 
of- it, that the property given’ by way of 
security, was held by the mortgagor tnder 
usufractuary mortgage from the proprietors. 


‘It has been argued that the position of the 


plaintiff, therefore, is that of a Sub-mort- 


‘gagee, and, as such he isnot entitled to main- 
.tain an action on his security: In support of 


this proposition, reliance has been placed - 
upon- the cases of Ganga Prasad v. Ohunni Lal 
(1) and “Ram Jatan Rot v. Ramhit. Singh 
(2). These decisions, however, do not support 


. in any way- the contention -of : the appellants. 


They deal with the question of the right of 


. a Sub-mortgagee to bring tosale the properties 


comprised in the superior mortgage. The 
question raised before us is -of an entirely 
different description. But we may observe 
that the two cases mentioned have been 
subsequently overruled by a Full Benchin’ 


(1) 18 A? 118. SE 
(2) 27 A. B11; A. W. N. (1905) 76; 2 À. L. J. 434, 
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Ram Shankar Lal v. Ganesh- Parshad (8), in 
which it was ruled that a sub-mortgagee 
of mortgagee rights in immovable property, 
is entitled to a decree for sale of the mort- 
gagee rights of his mortgagor. This is in 


accord with the principle recognised by 
the Madras High Court in Muthu - Vajia Raghu. 


natha v. Venkata Ohellain (4), by the Bombay 
High Court in Narayan v. Vithalmaval Ganojt 
(5)and Padgaya v. Baji Babaji (6) and by this 
Court in Bansi Lal v. Durga Prasad (7). 


- Jt is not necessary to examine whether it 


is open to a Sub-mortgagee to frame his guib 
in such a way asto enable him to foreclose 
not merely his mortgagor but also the 
superior mortgagor; but it is indisputable 
that itis not obligatory upon him to frame 
his action in this way. As pointed out by this 
Court in Jajneswir’ Dutt. v. “Bhuban Mohan 
Mitra (8), the object of a mortgage suit is to 
cut off the equity of redemption . and to bar 


_ the rights of the mortgagor and of those 


claiming under him; the only proper parties 
to such a suit are the mortgagor and the 
mortgagee and those who‘ have acquired 
interest under them . subsequent to the 
mortgage. It is-manifest, therefora, that the 
original mortgagor need not be joined in an 
action for foreclosure between the mortgagee 
and his derivative or sub-mortgagee. In the 


- case before us, the plaintiff seeks to enforce 


his own security and to bar the equity of 
redemption of his alleged ` mortgagor. The 
mortgagor of that mortgagor is manifestly in 
no way interested in the controversy between 
the parties to this litigation and cannot con- 
sequently be drawn into it. The firat ground 
taken on behalf of the appellants as to the 
frame of the suit entirely-fails. f 

The second ground on which the decision 
of the Subordinate Judge is attacked relates 


‘to the merits of the case. [Their Lordships 


then considered the evidence on the record, 
and, at the request of the parties, took 
additional evidence to elucidate points not 
fully cleared up in the Court below. After 
reviewing the whole evidence the judgment 
proceeded]. 

Upon the whole evidence now on the 
record, a considerable portion of which has 

(8) 29 A. 885(F.B.);4 A. L. J. 273; A. W. N. 
(1907) 97; 2 M. L. T. 248. : 

(4) 20 M. 85. `- (5) 15 B. 692. 

(B) 20 B. 549. 

7) 90. L J. 429; 2 Ind Oas. 645. 

3 33 0, 425; 8 C. L. J. 208. é 
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been adduced bafora us, we ara svtisfied 
that the mortgage does not represent a real 
transaction The second ground taken on 
behalf of the appellants must consequently bo ` 
sustained. l ; 

The result, therefore, is that this appeal 
must be allowed, the decree of the Subordi- 
nate Judge discharged, and the suit dismissed 
with. costs both here and in the Court below, -~ 
payable by. the plaintiff to the third and fourth 
defendants. 

Appeal decreed. 





(s. o. 100. L. J. 478.) 


CALOUTTA HIGH COURT. 
Recovar CIvIL Appaats Nos. 203 AND 269 
or 1908. 

-August 20, 1909. 

Present :—Mr. Justice Mookerjee and: 

Mr. Justice Vincent. : 
GADADHAR BHATTA—TENANT-OLAIMANT- 
— APPELLANT 

versus . a 
LALIT KUMAR CHATTERJI AND OTHERS 
—Zemindar-CLAIMANTS— RESPONDENTS. ~~ 
Land acquition—Oovenant ia permanent ‘leate— 
Landlord to get entire acquisition money —Validity of: 
A condition -in a permanent lease -that if the 
tenancy is terminated by reason of the acquisition 
of the land for public purposes, the whole amount of 
the acquisition money shall be payable to the land- 
lord, is valid?” 
Morzan and London and North-Western Ry. Co. 
In re, (1896) 2 Q. B. 469, followed. ~ 
Appeals from the decrees of the District 


Judge of Hooghly, dated February 27, 1908. 


Babus Botdo Nath Dutt, Nanda Lal Banerjee 
and Ohandra Sekhar Banerjee, for the- Re- 
spondents. vit 

Judgment.—this appeal arises out of 
a proceeding for apportionment of compensa- 
tion awarded under the Land Acquisition Act. 
The dispute is between’ the landlords and 
their tenant, and their rights are regulated by 
a lease granted on the 28rd June 1891, which 
was subsequently varied by another lease on 
the 3rd January 1893. By the original lease 
the rent was fixed and was described as not 
diable to enhancement or reduction. At tha 
same time it was stated that neither the‘ lessee 
nor his heirs would ever be able to make gift, 
sell or alienate any portion of the land or to 
encumber it in any way. The lease further 
contained an express covenant- to the effect 
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that if the land was acquired or required by 
Government or by the’ Riilway Company or 


“by any other Company’ or Corporation, the 


landlord would get the value of „the land and 
all fixtures and structures erected by him, 


` and that the tenant would obtain the ‘value: 


merely of the fixtures and ‘structures erected 
at his expense, and that no claim or demand 


by the tenant for the value of the land would ` 


be entertained. By the subsequent lease of 
1893 the covenant against alienation was 
modified, and it was provided that the lesseé 
would have the right to make a gift or sale or 
any other form of alienation. It was express- 
ly provided, however, that all the other’con- 
ditions of the lease of 1891- would be kept in 
tact. Now the contingency: contemplated by 
the original lease has happened and the 
land has been acquired for public purposes. 
The tenant, however, in contravention of the 
covenant into which he deliberately ‘entered 
. by the lease of 1891 claims to receive a share 
of the compensation awarded for the value of 
the land. His contention is that when in 
1893 the interest under the lease was made 
` transferable, the clause about the payment of 
compensation for the land exclusively to the 
landlord must be treatd to have become in- 
operative. In support of this extraordinary 
contention, no authority has been cited, but 
reliance has been placed upon section 23 of 
the Indian Contract Act and upon some 


< .observations of the learned Judges of the 


Allahabad High Court in Mahram Das v. 
Ajudhia (1). Section 23 of the Contract Act, 
~ however, is obviously of no assistance to the 
tenant. No doubt-section 23 provides that 
the consideration or object of an. agreement 
is lawfal, unless it is forbidden by law, or is 
_of such a nature-that it permitted it would 
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that the covenant is either immoral.or op- 
posed to public policy. The’ decision of the 
Allahabad High Court in the case to which 
reference has been made, has obviously no 
application to the circumstances of the present 
case. There the transaction was by way of 
sale, and the question, arose as to the effect of 
a covenant against alienation. It was pointed 
out that a provision against alienation which 
absolutely, debars. the person to whom the 
proprietary rights have passed from exercis- 
ing’ these rights, imposes conditions which no 
will recognise or give: effect to. 
Consequently a covenant in a sale-deed. the 
effect: of which is to disable the vendee 
from either alienating or enjoying the in- 
terest conveyed to him is contrary to’ public 
‘policy: This principle was recognised by 
the Legislature in sections 10 and 11 of the 
Transfer. of’ Property Act. It is to be 
observed, however, that even a covenant ‘of 
that description is expressly regarded as 
operative if it finds a place in a lease 
and is for the benefit of the landlord. 
It may be added that we are not able to 
discover how this covenant for the payment 
of the entiré purchase money representing ` 
the value of the land, to the landlord, is in 
any way repugnant to the condition under 
which the leasehold interest was made trans- 
ferable. “It is‘obvious that there is a distinc- 
tion between a covenant’ which is operative 
during the continuance of the tenancy and a 
covenant which comes into dperation only 
upon thé termination of the tenancy. The 


“effect of the tivo leases’ of 1891 and 1893 


taken together is that so long as the tenancy 
continues, the tenant- is in a position to 
alienate his interest. To this is superadded 


defeat the provisions of any law, or.is fraudu-~ the condition that if the.tenancy is terminat- 


lent, or involves or implies injury to the 
person or property of another, or the Court 


ed by reason of the acquisition ‘of the land 
for public purposes, the whole amount of the - 


is itas immoral or opposed to public ~ acquisition money becomes payable’ to the 


policy. Itis, not suggested that this par- 
ticular covenant-for payment of compensation 
“money to.the landlord alone is forbidden by 
any law, nor have we been shown how this 
covenant if permitted to be operative would 
defeat the provisions of any law. It has not 
peen-argued that itis fraudulent ; in fact it 
>was deliberately entered into by the tenant 
and was expressly affirmed in the subsequent 
lease of 1893. . There is no suggestion also 
(1) 8 A. 452. 3% 


landlord. ` It has been strenuously’ contended 
that if “this ‘latter clause were considered 
operative, the clause by which the right of 
alienation was conferred would -become prac- 
tically inoperative. We are unable to 
appreciate the force of this contention. No 
doubt, as any purchaser would ‘regulate the 
price by a regard to all the terms and condi- 
tions of the lease and in-view' of the result 
likely to follow from a possible acquisition of 
the land, no purchaser would be willing to 
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pay duite as much as he would otherwise 


have paid as the. value of the tenancy. But 
clearly this does not in ‘any way invalidate 


the covenant; no authority has been produced 


against this view. On the other hand, the 
learned Vakil for the respondent has, drawn our 
attention to the case of In re Morgan and 
London and North Western Railway Oompany 
(2), which indicates that a -covenant of the 
description now in question is perfectly valid 
and enforceable. , 

The result, therefore, is that the decieiomaf 
the Court below must be: affirmed and this 
appeal | dismissed with , costs. We assess. the 
hearing fee at three gold mohurs. ~- 

It is conceded that Appeal No. 269 of 1908 
will “be ‘governed by this judgment. That 
appeal also is dismissed with costs, three gold 
mohurs. 

-(2) (1896) 2 Q. B. 469. A A Ty 
: Appeals dismissed. - 





i (8. o. 10 OLL. 7 482) - 
CALCUTTA HIGH COURT. 
URBIMINAL Revision No, 1071 or 1909. 
` October 8, 1909. ; 
Present : :—Mr. Justica Mookerjee and 
: Mr. Justice Chatterjee. 
UPENDRA NATH MANDAL AND OTHERS 
` — PETITIONERS 
versus 
| RAMPAL —OPPOSITR PARTY. 

Criminal Procedure Code (Act V of 1898), #8. 183, 
| 187—Order, without taking evidence— Waiver by party. 

In a case under section 138, if the party summoned 
appears and shows cause, the Court is to. apply the 
provisions of seotion 187 the language of which is 
mandatory, and the only course open to the Magistrate 
ig to take evidence, even if the party agrees to abide 
by the decision of ‘the Magistrate based, not upon evi- 
dence legally received, but upon information gathered 
upon local enquiry, forno waiver on thé part of 
the party can confer on the Magistrate authority to 
act in a manner not prescribed by the Legislature. 

Criminal rule against the order of the 
Sub- Divisional Magistrato of Contai, dated. 
July 19, 1909. 

Babus Amarendra Nath Bose and Lalit 
Mohan Bunerjee, for the Petitioners. 

Judgment.—wWe are invited in this 
rule to set aside an order made by ‘the Sub- 
Divisional Magistrate of Contai, under section 
183-of the Criminal Procedure Code. On the 


24th. May a conditionalorder wasn made against. 


the „petitioners under that ` section. They 
showed cause on the 19th June and denied that 
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thero was any public road at the place wher?” 
they had erected the disputed hedge. On 
that date the Magistrate recorded an order to 
the effect that he would hold a local enquiry on 
the 30th June. The local enquiry was as A 
matter of fact held on the 4th July, and the 
Magistrate appears to have gathered informa- 
tion from the people on the spot, the majority 
of whom made statements which, if accepted, 
would justify an order under section 133 of 
the Criminal Procedure Code.: Three days 
later, the order now in question was passed. 
The petitioners take exception on the ground 
that the Magistrate has not acted in accordance 
with the provisions ofthe Oriminal Procedare 
Code and that the order cannot be supported 
as it is not based upon any legal evidence. In 
our opinion, it cannot be reasonably disputed 
that the proceedings are irregular, bab it has ` 
been urged by the’ Magistrate as also by the 
Sessions Judge that this is not a criminal 
proceeding and that as the parties consented 
to an irregular procedure, they cannot now ~ 
invite the Court to set aside the proceedings 
on the ground that they were irregular. The 
Magistrate in his explanation submitted ‘to 
this Court statea that the parties consented 
that he should hold a local investigation and 
that any order that he might make upon in- 
formation gathered on the spot would be treat- 
ed as binding upon them. There is a contro- 
versy as to what was actually agreed upon 
by the parties before the Magistrate; but we 
shall proceed on the assumption that the pre- 
sent petitioners consented to abide by any 
order which the Magistrate might make upon ` 
the result of his local investigation.. The 
question arises, whether an order of this des- 
cription is contemplated by the Code. 

Section 135 provides that the person against 
whom a conditional orler has been made may 
either show cause against tha order or apply 
to the Magistrate by whom it was made. to 
appoint a jury to try whether the same is 
reasonable and proper. If he adopts the first 
of these courses, section 137 prescribes the 
procedure to be followed. Ifhe adopts the 
second course, section 158 prescribes the pro- 
cedure to be adopted by the Magistrate. ` In, 
the case before us, us the petitioners appeared 
and showed cause, we have to apply the pro-. 
visions of section 137. Sub-section 1 of ‘that i 
section provides that if the person called upon 
to show cause appears and shows cause against: - 
the order, the Magistrate shall take evidence 
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in the matter as in a summons case. Sections 
354 and 355 then indicate the procedure to be 
-followed in recording the evidence. The langn- 
age used by’ the Legislature in section 137 
is, as observed in Kishori Lal v. Emperor (1), 
Clearly mandatory, and, if the: party appears 


‘. to show cause, the only course open to the 


Magistrate is to take evidence in the. matter 
as in a summons case. The law does not còn- 
template that he should act as an arbitrator 
at the instance of the parties. The reason 
for this is manifest. ; 
: As in a proceeding. under section 133, pub- 
lic rights are involved, the matter must be 
determined by the Oourt upon legal evidence 
and not made the subject of compromise by 
the disputing parties. In this view of the 
matter, it is clear that even upon the assu mip- 
tion.that the present petitioners agreed to 
abide by the decision of the Magistrate based, 
not upon evidence legally received, but- upon 
information gathered upon local enquiry, the 


order of the:Magistrate cannot be support- ` 


ed.. No waiver on the part of the petitioners 
could confer onthe Magistrate -authority to 
act in a’ manner. not prescribed by the “Legis: 
lature. -The- result, therefore, is” that -the 
Rule must be. made absolute and the order of 
the Court below discharged! The costs, if any; 
paid by the petitioners must be refunded. 
` `- Rule made absolute: 
(1) 13 C. W. N. 867; 4 Ind. Cas. 72 ; 10 Or. L. J. 494,- 





(s. 0. 10 O. L. J. 484.) 
~ CALCUTTA HIGH COURT. 
Orianan Revision No. 1070 or 1909, 
f October ‘8, 1909. : 
Present :—Mr. Justice Mookerjee and: 
3 Mr. Justice Chatterjee. ` = 
-RAJANI KANTA PANJA—Opposite 
l PaRTY—PRTITIONRR ~, 
versus 
. EMPEROR.. 

Oriminal Procedure Code (ActV of 1808) as. 188, 556 
—Hagistrate issuing notice as Chairman of Local Board 
—Case should not be tried by him. - 

It is highly undesirable that-a Magistrate should 
judicially act in a case which he has himself extra- 
judicially investigated, and in whioh, upon -facts sọ 
investigated, he has come to conclúsions ‘of fact-ad- 
verse to the party against whom he subsequently 
initiates proceedings under the Oriminal Law. 

Therefore, where a 
a certain Local Board issued a notice calling upon 
the petitioner to remove a certain obstruction, , and 
the petitioner submitted a representation | which- 
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proved infractuous, and subsequently the Magistrate 
initiated proceedings against the, petitioner. under 
section 188 of the Criminal Procedure Code: held that 
the ‘concern of the Magistrate with the oase is not 
merely in a public capacity go as to take the case 
out of section 5656 of the Criminal Procedure Code; 
Janki Das v. Empe~or,5 A. L. J. 857; A. W. N. 
898, referred to. ` 
Criminal revision against the order of -the 
Sub-Divisional Magistrate of Bishenpnr, 
dated May 24,1909. | fae - 
Babu Manmatha Nath Mukerjee, for Babu 
Joy Gopal Ghosha, for the Petitioner, . 
Judgment.—Wo are invi'ed in this 
Rule to consider the legality of an order made 
by Mr. Rakhal Mohan Banerjee, Sub-Di- 
visional Officer of Bishenpore, under section 
133 of the Criminal Procedure Code, It 
appears that Mr. Banerjee is also the Chair- 


. man of the Bishenpore Local Board within the- 


Magistrate as the Chairman of - 


jurisdiction of which the public ' way, in 
respect of which the alleged obstruction has 
been erected by the petitioner, is situated. 
It is alleged that on the 8th December, 1908, 
the petitioner received a notice signed by 
Mr. Banerjee as Chairman of the Bishenpore 
Local Board and ‘purporting to, have been 
issued. from the Bishenpore Local Board 
Office. This notice ‘called upon: him to ; 
remove the alleged obstruction within seven 
days and also to show. cause within -three 
days why he should not be criminally pro- 
secuted, failing which steps would be taken 
against him according to law. In reply to 
this notice, the petitioner. submitted a, repre- 
sentation, which proved infructuous. Sub- 
sequently on the 22nd March Mr. .Banerjee 
in his capacity as the Sub-Divisional Officer 
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public capacity or by reason only that he has 
viewed the place in which an offence is 
alleged to have been committed or any other 

place in which any other transaction material 
to the case is alleged to have occurred, and 
made an inquiry in connection with the case. 
To the section is further appended an illust- 
ration which runs as follows :— “A, “as 
Collector, upon consideration of information 


furnished to him, directs the prosecution of B 


for'a breach of Excise Laws. A is disqualified 
from trying the case as a Magistrate. ” Tn 
the case bafore us, the Magistrate in the 
explanation which he has submitted admits 
that he received extra-judicial information 
about the alleged obstruction before he 
<. initiated proceedings under section 133 of the 
Criminal Procedure Code in his capacity as 
Sub-Divisional Officer, and we are not pre- 
pared to hald that his concern with the case 
has been merely in a public capacity, -so as 
totake the cdse out of section 556 of the 
Criminal Procedure Code, the illustration to 
which appears to us to cover the care com:- 
pletely, [Janki Das v. Wmperor (1).] The 
Magistrate. therefore, ought not to have taken 
cognizance of the case, except with the per- 


_missionof the Court to which anappealliesfrom . 


his Court. Apart from the section, however, we 
_ are of opinion thatit is highly undesirable 
that a Magistrate should judicially act ina 
-case which he has himself extra-judicially 
investigated, and in which, upon facts so 
investigated, he has come to conclusions of 
fact adverss to the- party against whom he 
subsequently initiates proceedings under the 
Criminal Law.’ The “Rule is consequently 
‘made absolute and the order of the Court 
below discharged. 

à Rule made absloute, 

P J. 397; A, We N. (1908) 95; 7 Cr. L. J. 





(a. c. 10 O. L. J. 486.) 
CALCUTTA HIGH COURT. 
APppLIGATION FOR REVISION. 
July 81,1909. . 
“Pressné : :—Mr. Justice Mookerjee and 
~ Mr. Justice Vincent. 
GANGX NARAIN PAL—PETIMIONER, 
versus 
CORPORATION or OALOUTTA— 


OPPOSITE PARTY. 
Oaloutta Municipal Act (II B. O. of 1899), ss. 466, 
574 mig Sch, AVI, ch 8—ZJron includes weh; 


B&YB :— 


` The petitioner stored inet joista eto without a 
license. He was convicted under section 574 of the 
Calcutta Municipal Act for not taking out a license 
under sectién 466 (1): - 

Held, that as the term ‘ “iron” as used in Sch. 
XVII, ol. (8) of the Act includes “ steel”, the convic- 
tion is right. ks 

Application for revision of an order of the 
Municipal Magistrate of Calcutta. 

Facts.—The defence admits that ‘the 
accused stores plates, pillars &.,. in the pre- 
mises in question without a license, but con- 
tends that these articles being of steel the 


- accused was not bound to take out a license - 


under _ section 466 (1). The point for deter- 
mination is, whother steel is_included within 
the term tren in Sch. XVI, ol. (8) of the Act. 
- The Municipal Magistrate in his judgment 
‘I have carefully considered the 
question whether iron- includes steel, and have 
no hesitation in answering itin the afirma- 
tive. Allthe authorities that are available 
support this view. In Encyclopedia Britannica 
9th Edition Vol. XIII, p. 238 underthe gen- 
eral head 1; General characters of iron and 
its relationships to other elements,'- it- is 
written: ‘The peculiar physical characters 
of iron, more specially when inthe form of 
steel dc. &c.’ Thomas Turner in his Lectures 
on Iron Foundry page l says i— Iron is 
commonly met with in these forms, namely, 
cast-iron, wrought i iron, and steel.” In. page 
1. of the Treatise’ on “steel” by Greenwood 
and Sexton; it is “written — It may be suffi- 
cient to say that ali commercial varieties of 
iron except malleable iron and cast iron may 
be called steel.’ Howe in “Iron, Steel and 
other alloys” says :— “Steel, iron which is 
malleable at least in some one range of tem- 
perature’ &c. Again in Watt's Dictionary 
of Chemistry p.'52 we find ordinary iron is 
divided into three kinds (1) Pig or - Gast 
iron (2) Malleable or wrought iron (3) steel. 
It is indeed a matter of common knowledge 
that steel is but a form of iron.” 

The accused was convicted under section 
466 (1) and 574 and fined Rs. 25. He 
moved the High Court. 

Babu Joy Gopal Ghosha, for the Petitioner. 


Order.—Tho question raised i in this ap- 
plication i is, whether the term “iron” as used 
in Schedule 18 el.(8) of the Calcutta Munici- 
pal Act of 1899 includes ‘steel.’ .The learned 
Magistrate has in a caréfally considered 
judgment given ample reasons in support of © 


- his conclusion that iron does include * ateel, 
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` We agree with those reasons and, therefore, 
reject this application. ` : 
| Application refused. 





(s. c. 10 C. L. J. 488). 
OALCUTTA HIGH COURT. 
REGULAR CIvIL APPRAL No. 147 or 1907. 
March 3, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff: 
Bibi AZIRAN AND OTHERS—DEFENDANTS— 
ÅPPELLANTS 
versus 
“Bibi KASIMAN AND OTH&RS—PLAINTIFFS— 


. RESPONDENTS. 

Contract—Oonstraction—Intenlion. of parties—Hmo 
to be gathered, 
- The Court is bound to give effect to the intention 
of the parties to a contract, but that intention 
must be gathered from the language. used in the 
document, and not from any extraneous considere- 
tions, ` 


Appeal from ‘the decree of the Sub- Judge 
of Patna, dated June 21, 1907. 

Moulvi Syed Shams-ul- Huda and Moulvi 
Mahomed Ishaq, for the Appellants. : 

Babu Umakali Mukherji “and Moulvies 
Mahomed Mustafa Khan and Syed Mahomed 
Tahir, for the Respondents. 

Judgment.—tThis is an appeal on 
behalf of the defendants in an action for 
recovery of money due under a usufructuary 
mortgage executed on the 12th February 
1895. The tjara lease which was in the nature 
` of a usafructuary mortgage was to run for 
a term of seven years from 1303 to 1809; 
it covered one-half of the property and the 
Government Revenue was payable, half by 


‘the mortgagor and half by the mortgagee. 


There was a default in the payment of 
Government Revenue in 1906, as a result 
of which the property was sold on the 6th 
June of that year. The plaintiffs alleged 
in their plaint that they were entitled 
under the terms of the ijara contract to 
recover the. mortgage money with interest 
from the surplus sale-proceeds. and if the 
latter proved insufficient, 
balance from the first defendant personally. 
They further alleged that the sale had been 
brought about bythe default in payment of 
the Government Revenue of the mortgagors 
and that the latter had managed to purchase 
- the property benams in the name of Hanuman 
Sahu. This part of the case, however, they 
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abandoned in the Court of first instance, upon 
the allegation that it would be very difficult 
to prove the alleged benamr. The defendants . 
in their written statement contended that the 
interpretation put upon the covenant for 
repayment of the mortgage-money in the 
event of sale of the mortgaged premises and _ 
consequent dispossession of the mortgagees 
therefrom, was erroneous, and that as, in the 
present instance, the sale had been occasioned 
by the default of the mortgagees, they were ` 
not entitled to recover the money. Before 
the Subordinate Judge; reliance was placed 
on behalf of the. plaintiffs, apparently 
upon the provisions- of section 73 of the 
Transfer of Property Act, and two issues 
were raised as to whether the plaintiffs were 
estopped from bringing the suit and as to 
the party through whose default the sale had - 
taken place. The Subordinate, Judge held ` 
- that the default was on the part of the mort- 
gagors because during the year 1905-6, they 
had paid less than their proportionate share 
ofthe Government Revenue. He deolined, 
however, to examine the whole accounts and 
to determine the validity of the contention 
of the mortgagors that they had made excess 
payments in previous years and that if the 
accounts -were- taken for the entire period 
between the date of the creation of the mort- 
gage and. the.time of the Revenue Sale, it 
would-be established that there was no 
defaulton-their part. In this view of the 
matter, he mads a decree in favour of tha 
plaintiffs. - i 
“The defendants have now appaalel to 
this Court, andon their behalf it has baen 
contended that the Subordinate Judge has 
taken a very restricted view of the case and 
that the question of default ought to have 
been determined either with reference -to thé 
last instalment for default of payment of 
which the sale took place or on the basis of 
the accounts extending over the entire period 
between the mortgage and the Revenue Sale. 
It has been argued, on the other hand, by the ` 
respondents that thé question of default 
ought to have been determined with raference 
“to the twelve months only which preceded 
the Revenue Sale. In our opinion, the view 
“put forward on behalf of tha respondents 
is not well-founded, and, that if it were 
necessary to go into the question of default, 
with reference to the provisions of section 73 
of the Transfer of Property Act, the accounts 
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Tor the entice period between the creation of 
the mortgage and the date'of the Revenue 
Sale must be examined. It is needless, how- 
ever, to examine the whole accounts to de- 
termine the question of default in the present 
litigation. “The learned Vakil for the re- 
spondents has contended, and in ‘our opinion 
rightly, thab upon the terms of the Yara con- 
tract which regulates the rights and ‘liabilities 
of the partizs, the plaintiffs ‘are entitled to 
succeed. ‘The clause of the ijara which bears 
upon this question, is in these terms :—“ If 
the property be, may God forbid it; sold by 
auction on eccount of any Government de- 
mands of far any other cause and goes out of 
possession of the tjaradars, they, the said 
tjaradars, shall be competent to. realize the 
entire pesgki money with interest at rupee 
one per cent. per mensem from the surplus sale 
proceeds and from the pérson and other “pro- 
porties of me, the declarant.” “There can be 
mo question that the terms of this covenant 
are very comprehensive and completely cover 
the contingency which has happened. ' The 
learned Vakil for the appellant has, however, 
strenuously contended that the effect of this 
covenant ig precisely the same as that of 
bóótion '73 of the’ Transfer’ of Property 
Act,’ and that: the mortgagors are not 
entitled to the benefit of ‘the covenant if 
it ‘is proved that the sale took place by 
reason of their default. He has invited our 
attention ‘to the ' covenant for payment 
of Government Revenue in an earlier part 
of the deed, and suggested that.if the 
two ‘clauses were, as, indeed they ought 
to .be, reac together, the only reasonable 
construction of the second clause would be 
that, if there was default in payment of the 
‘Government Revenue in contravention of 
the earlier clause, the benefit of the second 
clause could be lost to the mortgagee. We 
areunable to adopt this contention as well- 
founded. No doubt, we are bound to give 
effect to the intention of the parties to the 
contract, bui that intention must be gathered 
from the larguage used in the document, and 
not from any extraneous considerations. In our 
opinion, if we were to accede to the contention 
of the appellant, we would do violence to the 
language ofthe particular covenant, because 
in essence we are invited by the learned 
Vakil for ‘the appellant to read into that 
particular ccvenant the words “ for any reason 
‘other than rour default.” His argument in 


“kolah dash, 
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substance is that the effect’ df the clause is the 
same as if it had been in the following terms: 

“if the ijara property besold by auction on ` 
account of any Government demands -or for 
any cause other that your default, and goes 
out of the possession of ‘the tjardars,- they 
shall be competent to realize the entire peshgi 
money.” : In answer to this argument, we 
need only observe thatif thig was what was 
intended by the parties, the language of the 
document ought to have appropriately ex- 
pressed that view. We musthold, therefore, 
that under the terms of this document the 
plaintiffs are entitled to succeed. The result 
is that the decrae made by the Subordinate 
Judge must be affirmed and this appeal dis: 
missed. 

The learned Vakil for the appellants igs 
finally suggested that the effect of immediate 
execution of the decree may embarrass his 
clients. - He explains that, according ‘to. his 
case, the property has been sold. by reason 
‘of the default of the mortgagees, that 
his client has suffered considerable damage 
by reason of the Revenue Sale, that: 
it is open to him to bring a suit | for 
damages against the mortgagees for, the 
loss'suffered by reason of their default, ‘and 


. that if the decree is allowed to be immedi- 


‘ately executed, he would’ be “considerably 
handicapped in that litigation. In these cir- 
cumstances, he prays, and, in our opinion, not 
unreasonably, that, a cliuse should be inserted 
in the decree to the effect that execution is 
to be delayed for a.petiod of three months 
from this date. This. will accordingly | be g 
‘done. 

Under the circumstances of the case, we ` 
direct that each party should pay his< own costs 
of this appeal. 

We understand that the decree of the Court 
below gives to the plaintiffs a lien upon one- 
half only of the surplus sale proceeds deposit- 
ed inthe Collectorate and entitles them to 
recover the balance, if any, of the decretal 


‘money from “other properties of the defen- 


dants. | The!decreeis affirmed in this respect. 


| Appéal dismissed. 


Vou rv) ; 
PEARI DAI DEBI 0. JOTINDRA NATH. 
(s. 0.10 0. L. J. 498.) 

: CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Civ No. 47 oF 1903. 
August 30, 1909. 

Prégent : :—Mr. Justico Mookerjee and 

T ~ Mr. Justice Vincent. 
PEARI DAI DPDEBI—PLAINTIFE—PETITIONBR 
VET8US 
JOTINDRA NATH BOSE AND 0THERS— 
DEFENDANTS. 

Jurisdiction of Court—Alteratim of judgment Sore 
completion— Discretion, 

Whep an order or judgment of the Court has: once 
been perfected, the Court has no jurisdiction to alter 
it, but ao,long as the order hes not been perfected the 
Judge has the power to reconsider the matter But 
the Oourt-will not'do so when it ‘would mean a re- 
consideration of. the whole matter in controversy 
between the parties. 

Where the appellate Court ordered that “the 
record must be amended by adding the executors as 
‘co-plaintiffs, and -subject to that being done, there 
must-be a decree for specific performance AB againat 

- defendants”, ahd when the executors were added as 
plaintiffs, the defendants applied that the suit as 
constituted was barred by limitation : Held, that the 
order of the appellate Court meant that as soon 

. 'ag -the executors were. brought on the record the 
deored in favour of the plaintiff should follow as a 


matter of course and that the defendante’ application” 


‘could not be entertained, 
Application by the Defendants. 
Mr. C. 0. Ghose, for the Petitioner. 
Mr. N. C. Sen, for the -Opposite Party. ' 
<“ Judgment.—We are invited by 
“earned counsel for the defendants in this case 
‘to recall the order made on the lat March 1909 
_and to dismiss the suit. The application i is of 
a somewhat novel character, and it is con- 
sequently necessary to state the circumstances 
‘under which it has been made. 
_ This action, which was commenced as far 
back as the 20th June 1898 to Sai né specific 
performance ‘of an agreement! made on the 
21st June 1895, was dismissed by Mr. Justice 
Chitty on the 6th April 1908. “An appeal 
was’ preferred against his judgment, and on 
the lst March, 1909, judgment was delivered 
in the appeal. The concluding portion of 
- that judgment is as follows :— “There is, how= 
ever, one matter which has not been argued 
before us or in: the Court of first instance, 
viz., that the executors of Bangsa Gopal are 
necessary parties to this suit. This suit has 
‘been brought by the heirs of Bengsa Gopdl. 
The contract is, however, one entered into by 
the executors of his will and they ought to | 
“have been the plaintiff. In these circum- 
‘stances, the record must be amended by adding 
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the executors as co-plaintifis, and subject 


to that béing done, there must ‘be & decree 


for specific performance of the agreement ‘as 
against the heirs of Troylukho Nath Bose. 
It is not denied that the 
titled to a reduction of the purchase money in 
respsct of the sum of Rs. 1,046-13 received 
by the executors from the Monghyr Court. 
This appeal mast, therefore, bè allowed with 
costs, ‘both here and in the Court of first 
instance,” 


“No steps, however, fats been taken, till 
quite recently, to bring the executors- of 
Bangsa Gopal on the record as directed by 
this judgment; consequently, an application 
was made by the defandants last week for an 
order upon the plaintiffs to bring the executors 
of Bangsa Gopal on the record and also for 
an order, in the alternative, that on failure 
to do so the-suit should stand dismissed. 
This application was made on notice, and 
the plaintiffs obtained time till the 27th 
August to carry out the order of the Court, 
On the 27th, an application was made to bring 


the executors of Bangsa Gopalon the.record,. 
‘and, as soon a3 it was intimated by the Court 


that the appplication wuld be-granted, the 
learned counsel for the defendants applied 
that the suit should be dismissed. His con- 
tention in substance was, that now that the 
suit had been properly constituted, it was 
barred -by limitation under section 22 of the 


Limitation Act, and in support of this posi- . 
_ tion, 


he ‘placed reliance on the case of 
Imam Alt v. Batj Nath Ram Shah (1), 
and Ram Kinkar Biswas v. Akhil Ohunder 
Chaudhri (2). The learned counsel for the 
plaintiffs objected that it was not open to 
the defendants to impeach the validity- of 
the judgment delivered on the lst May, 1909, 
in this indirect manner. To this, the learned 
counsel for the defendants answered that 
so long- as' the order had not been finally 
drawn up, the Court had inherent power to 
rescind the order if it was shown that the 
order was erroneous and should never have 
been made. As authorities for-that view, 
he placed reliance on the cases of In re Nt. 


Nazaire. Company (3), In re Suffield and 
(1) 33 0. 618 ; 10 0. wW. N. 55l: 3 0.3L. J. 676. 
(2) 35 0. 519; 2 M. L. T. 187;5 C. L.J. 242,11 © 


-0. W. N. 350 (F. B.) 
. (8) (1879) 12 Oh. D, 88. ` ~ 


defendants are en- 
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Watts (4) and Neale v. Gordon Lennon (5). 
These cases, no doubt, lay down the pro- 
position that when an order or judgment. of 
the Court has once been perfected, the Court 
has no jurisdiction to alter it, but that so long 
as the order has not been perfected, the 


_Judge has thepuwer to reconsider the matter. 


ment we have set out indicate 


u 


The cases. however, are not authorities for 
the -proposition that it is obligatory on the 


- Court to reconsider the matter and withdraw 


theorder previously made. The suggestion 
in the present ĉase is that we should recall 
the considered judgment of the 1st March 
1909. This would “obviously mean recon- 
sidération of the whole matter in controvsy 
between the parties. The terms of the judg- 
| plainly that 
it was then intended that as soon as the exe- 
cutors of Bangsa Gopal were brought on 


the record, the decree in favour of the  plain-_ 


tiff should follow asa matter of course. In 
our opinion, to use the language of Sir 
George Jessel, in the case of In re St. Nazatre 
Company (3) the present application is in 
essence a petition of appeal against an order 
made by the Court of appeal, and the defen- 
dants are really seeking to take advantage 
of the circumstance that thero has been a 
change in the constitution of the Bench. 
We do not think it wonld be right for: us 
now to re-open the whole matter in controversy 
between ‘the parties ‘and to discharge the 
order made on the Ist March 1909. We have 
thé less hesitation in saying this as we are 
satisfied that if the defendants have any 
grievance, they are not without a remedy; as 
goon 
be entitled to appeal to His Majesty in Council, 
and it will be open to them in that appeal to 
contend that the suit as finally constituted by 
order of this Court, was barred by limitation 
and ought to have been dismissed. 4 
The result is that the application for bring- 
ing the executors’ of Bangsa Gopal on the 
record is granted, and the- application to 
recall the order of the lst March 1909 is 
refused.. Under the circumstances we make no 
order-as to costs. | 
“Mr. Sen.—The order could not be complet- 


_ed by us on Saturday—-we~ ask time till to- 


day. h ` 7: 
` (4) (1888) 20 Q. B. D. 693 ; 36 W. R. 584; 58 L. T, 
91i; 5M. B. È 88, - 
(5) (1902) App. Cas, 485;73 L. J. K. B. 989; 68 
J, P. 757 ; 87 L. T. 841 118 T. L. R. 79) ; 51 W.R. 140, 


> 
` 
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as the decree ig drawn up, they will ` 


Tur Court.—The order must be completed 
this day. : 
$ ; Application refused. 





(z. c.10 0. L. J. 527.) 

- -CALCUTTA HIGH COURT. 
REGULAR Crvic Appear No. 395 or 1904. 
_ August 31, 1909. 

Present :—Mr. Justice Mookerjée and 
Mr. Justice Vincent.  _ 
BIDHUMUKHI DASI—Puatntiyr— 
APPELLANT 
Lersus ; 


JITENDRA NATH ROY axp OTHERS — 


DFFexDAXTS—RESPONDENTS. | 

Civil Procedure Code (Act XIV of 1882),s. 18—Res 
judicata, Oonstructive—Code, essence of, to be exhaus- 
tive—Judge not to disregard letter qf enactment—Thak 
map, entry thatit was prepared +m presence of party, 
admisstble—Dossession of more than one pe) son— 
Possession to be considered urth person having tiile, 

Under section 18 of the Code of Civil Procedure, 
1882, adecreé in a previous suit cannot be pleaded 
as res judicata in a subsequent suit, unless the 
Judge by whom it was made had jurisdiction to try 
and decide not only the particular matter in issue 
but also the subsequent suit itself in which the issue ig 
Bubsequently raised. ; F 

The essence of a Code is to be exhaustive on the 
matters in respeot of which it declsres the law, 
and it is not the province of a Judge to disregard or go 
outside the letter of the’enactment according to its true 
construction. 4 


Gokul Mandar v. ‘Padmanund Singh, 99 O, 707 
and Shbo Raut v. Baban- Rant, 86-0. 353; 70. LJ. 
470; 12 C. W. N. 359, followed. i 

If a defence might and ought to have been taken 
in“a previous litigation but was nob taken with 
the- result that the suit was allowed to be décreed 
ev parte, the position of the defendant isthe same 
as if he had raised the defence directly- and sub- 
stantially and had been defeated, and he would be 
barred by the doctrine of, constructive res judtcata, 

Shyama Charan Banerji v. Mrinmayi Debi, 81 O; 79, 
followed. , s 

An entry in the thak map that it had been prepared 
in the presence of the tahsildar of certain parties, jis 
admissible in evidence. i ; E ei 

Jarao Kumari v. Lolonmani, 18 O. 924; 17 I. AL 146, 
distinguished. k atk ©- 
~ Abdul Hamid Mian v. Kiran Chandra Roy, 1 0. W. 
N. 849, followed. 

As soon as a personis entitled to posession and 
enters in. the assertion of that possession, or which 
is exactly the same thing; any other person enters by 
command of that jawful owner, so entitled to posses- 
gion, the law immediately vests the actual possession 

in the person who so enters. Ifthere àre two per- 
sons ina field, each asserting that the field is his, 
and each doing some act in the assertion of the 
right of possession, the person who has the title ia to 
be considered as in actnal possession. E 


Ci 
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` Dictum of Maule J., in Jones v. Ohtpmin, 2 Bx. 893 ; 
76 R. R. 794, followed. 

Appeal from the decree of the Sab- -Ja 1dge 
of Jessore, dated June 8, 1901. 

Babus Mahendra Nath Roy and Mahendra 
Kumar Mitra and Dr. Priya Nath Nen, ‘for the 
Appellant. 

Dr. Rash Behary Ghose, Babus Jagat Ohun- 
der Banerji and Lalit-Mohun Banerji, for the 
Respondents, - 

Judgment.—The subject-matter of 
the litigation which has culminated in the 


present appeal id an area of 344 bighas of 


land. The circumstances under which the 
plaintiff and defendants, respectively, claim 
the ownership of the disputed property, 
are of some complexity but when they are 
carefully analysed, the questions in controversy 
between the parties turn out to be fairly 
simple of solution. 

For members ofa family of Mitters, by 
name Bhagabati Charan, Ramdoyal, Dindoyal, 
and Chandra Kant, all descendants of one 
Jagannath, were the owners of two properties, 
one a kharija talug which they held directly 
under the Government and which bore No. 


697 (former No. 353) on the Revenue Rolls- 


of the Collector of Jessore, and another a 
matrust jama or hereditary tenure which 
they held under the predecessors of the’first 
two defendants, who possessed a putni right 
in that property. For the sake of brevity, 
the first of these properties may be described 
as the taluk, and the second as the ganti. 
‘The Mitters were entitled to one-fifth share 
of three villages, namely, Gayalbari, Durba- 
juri and Kallora included in the former, 
and held- two villages, Icharbahar and 
Gayalbari included in the latter. On the 
8rd February 1859, they executed a mortgage 
by way of conditional sale of these properties 
to one Iswar Chandra Bose,’ the father of 
the eighth defendant, who, admittedly entered 
into this transaction on behalf of his daughter. 
The mortgage-deed was not produced in 
the Court below, but- by consent of parties 
has been received in evidence in this Court, 
and it appears from that document that there 
was no schedule of details of the lands 
comprised in the two properties given by way,of 
mortgage. In 1862, the mortgagee commenced 
an action to foreclose the mortgagors and their 
representatives-in-interest, and to recover pos- 
‘géssion of the properties comprised in the 
security. He joined as parties to the suit the 
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co-sharers of the mortgagors in the talug, and 
also the semtndar aud the putnidar under 
whom the ganti was held by the mortgagors. 
To this plaint was attached a schedule - of 
boundaries of the numerous parcels of land 
included in the properties mortgaged, and 
they `- were classified es included in the talug 
or in the ganti. On the 17th January 1266, 
æ decreé was-made in favour of the mortgagee, 
and subsequently, on the basis of this fore- 
closure decree, the mortgagee obtained pos- 
session of all the properties. The result was 
that the right of the mortgagors to continue in 
possession terminated. It is clear, however, 
that they continued in possession, and on 
the 15th December. 1868, Bhagabati Charan 
and the other mortgagors executed a gabultat 
in fayour-of Iswar Chandra Bose, in 1espect 
of the lands comprised in the villages, 
Gayalbari and Kallara, at an annual rental 
of Rs. 534-13-0. Consequently, the position 
of the Mitters at the time was that of tenants 
under Iswar Chandra in respect -of the lands n 
comprised „within the taluq. There is “no 
evidence to show as to who was in possession 
of the lands of the yanti at this time, and 
it may be assumed that Iswar Chandra had 
possession of those lands, On the 27th 
January, 1892,; the eighth defendant, the 
datghter of Iswar, as the person beneficially 
interested inthe property acquired under 
the mortgage transaction, granted a maurast 
leage to the husband of the present plaintiff 
in respect of her one-fifth share of the 
talug, and thus demised her interest in the 
villages Gayalbari end Kallora. The lessee, 
Ram Lal Roy, is proved to have been the 


~pleader of the family of the. semindars of 


Narail, of whom the eighth defendant was a 
member, and it has been suggested that 
this lease, which is the root of the title of 
the plaintiff, was -granted to her husband 
on extremely favourable terms in recognition 


-of his services as legal adviser. Ram Lal, 


shortly after the grant of the lease in- his 

favour, obtained a decree for rent against 
the Mitters due under the lease of 1868, This 
decree was executed, and on the 22nd August, 
1895, Ram Lal purchased in execntion the 
tenure created in favour ofthe Mitters in 
1868. The plaintiff, as the representative 
in interest of her husband, claims to recover 
possession of the disputed area as comprised 
within the talug, of which she has now a 
permanent lease) granted by the document 
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of 1892. The defendants, on the other hand, 
claim to retain possession of these lands as 
inoluded within the ganti. The history of 
the devolution of the ganti interest has 
‘now tobe narrated. As we have already 
stated, after the foreclosure decree of 1866, 
Iswar Chunder gat into possession of the 
ganti. In 1872, the father of the first 
two defendants, _Gobinda Chandra Roy, 
who was the putntdar and the immediate 
landlord “of the gantidar, commenced an 
action against Iswar Chunder for assessment 
of.,rent upon the allegation thet he had 
encroachec. upon the adjoining lands of his 
landlord, and was thus in possession of a 
much larger, area than that for which he 
paid the rent. In this litigation, Govinda 
Chunder claimed the lands. now in dispute 
as included within his ganti, and asserted 
his right to have rent assessed theretpon. 
Iswar Chunder resisted the claim upon 
the allegation that the-lands were. ontside 
the ganti, and comprised , not within the 
puint of the superior landlord, “but within 
the talug, which he had acquired by virtue 
of the- mortgage and held directly under 
the Government. The ‘case was heard in the 
Court of first instance by a Munsif, The 
point: in controveray between the parties 
was, whether the-lands then in dispute 
be ei are. identical with the lands now 
in controversy, ‘were comprised within the 
talug-as allaged by Iswar Chunder, or within 
the- ganti, as alleged by Gobinda Ohunder. 


There was an elaborate enquiry, and the : 


Court placed reliance upon a local investigation 
" which had been made for the purposes of the 
mortgage sait of 1862. Iswar Chunder relied 
principally upon a thak map, to which much 
attention was not paid, because it was produced 
at a very lete stage of the proceedings. The 
Court came to the conclusion ‘that’ Gobinda 
Chunder had established by evidence that 
the disputed ` lands were sifuated in 
Gayalbari and were comprised in the ganti 
and that Iswar Ohnunder 
substantiate -his allegation that they were 
comprised within the talug. In this view, 
rent was assessed upon these lands, and a 
decree was made in favour of the then plaintiff 
on the. 30th November 1875. Iswar Chunder 
then sppesled to the District Judge, who 
affirmed the decision of the Court of first 
instance on the 28th November 1876, with an 
dmportant variation, namely, that as both 
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parties admitted that the excess lands mast 
be incorporated with the original’ jama, he 
directed that the lands.be so: incorporased 
and the whole form one tenancy. Against 
this decision, an appeal was preferred. by 
Iswar Chunder'to this Court, but it was 
dismissed on the 4th April 1878. The 
result of this litigation, therefore,| was ‘that 
Gobinda Chunder successfully asserted his 
title to these lands as the landlord of the 
ganti, and the defence set up by Iswar 
Chunder’ that the lands were comprised .in 
the éalug and bore no ‘relation’ to. the 
ganti, was overrnled. Subsequently, in 
1878, Gobinda Chunder brought another 
action for rent against Iswar Chunder—on. 
this occasion in the Court of the Subordinste 
Jadge—for recovery of rent of a period sub- 
sequent to that. in respect of which rent had 
been claimed in the previous. suit, but on 
the basis of the enkancement. decree in 
that litigation. There was no opposition, and 
the suit was decreed ew parte, As the decree 
was not amicably satisfied, Gobinda Chunder 
proceeded to enforce it, and on the lst Novem- ` 
ber, 1378, purchased the tenure in exea- _ 
tion. The sale was confirmed on the 14th 

December, 1878, and possession was deliverad 


to the decres-holder purchaser. On the 11sh 


January 1881; Gobinda Chunder granted a 
lease for a term of 5 years of the lands of the 
ganti purchased by him, to one of the Mitters 
by name Bhagabati Charan; but before the 
expiry of this lease on the 3ist August,” 
1884, Gobinda Chunder granted .a mourasi 
lease of the same lands to one Radhika 
Charan, who, it is admitted, took the lease 
for the benefit of the wives of the two Mitters, 
Bhagabati,Churn and Chandra Kumar. The 
Mitters apparently céntinued in possession 
under this lease; but default was made in 
the payment of rent, with the result thet 
Gobinda Chunder obtained 8 decree, took 
out execution, purchased the properties et 
a sale for arrears of rent on the 20th Auguat, 
1894, and subsequently obtained a sale 
certificate on the 31st October 1894. Ths 
ease for the first two defendants, tha 
representatives of Gobinda Chunder, is thas 
the disputed lands are comprised in tha - 
ganti, and that they are entitled to retain ` 


-possession thereof as holders of the tenure, 


The substantial questions in controversy 
‘between the parties, therefore, reduce to two; 
“rst, what is the effect of the litigation 
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‘of, 1872, which was’ terminated by the 
decred of this Court in 1878, as also of,the 
litigation of 1878, which terminated ‘in the 
purchase by Gobinda Chunder of the ganti 
held under him by Iswar Chunder ; secondly, 
woro the disputed lands “as a matter ‘of 
fact comprised originally. in the talug orin 
the ganti? se 

So far asthe first of these questions is 
concerned, it has been argued by the learned 
Vakil for ‘the appellant that the “decision 
of the, Mansif in the sdit for’ assessment of 


_ rent brought “by Gobinda Chunder in 1872 - 


does not opérate as res judicata, because 
the present suit is triable only by a Subordi- 


‘nate Judge. Ib, has not been disputed by the. 


? 


learned Vakil for the respondents that the 
view put “forward by the appellant is 
supported by the observation of their Lord- 
ships of the Judicial’ Committee in the case 
of Gokul Mindarv. Pudmanund “Singh (1) 
In this case, Lord Davey observed that 
under section 13 of the Code of 1882 a decree 
in a` previous suit cannot be pleaded as 
res judicata in 8 subsequent suit, unless the 
Jadge by whom it was made had jurisdiction 
to try and decide not only the particular 
matter in issue but also the subsequent sult 
itself in which the’ issue is subsequently 
raised. He further observed that the essence 
of'a Code is to be exhaustive dn the matters 
in respect of which it declares the law, and 
it is not the province of a Judge to. disregard 
or go outside the letter of the enactment 
according to its true construction. - This view 
has beén adopted by this Court in the 
case of Shibo Raut v. Baban Raut (2). It 
may bo ‘assumed, therefore, “that the 
decision in the suit of 1872, that the lands 
in dispute then were included in the ganti 
and not in the tajug, does not operate by way 
of res judicata in the present litigation. This, 
however, 18 by no means conclusive -upon 
the question ‘in controversy between the 
parties. We must not overlook the subse- 
quent litigation ‘of 1878, in which Gobinda 


= Chunder successfully asserted his claim to 


recover rent for all the lands determined 
as comprised within the gants by the decree 
in the suit of 1872. Assume for a momen 
that it was open to Iswar Chunder’ to- 
contest the claim in that _ litigation, to plead 
that the decision in the suit of 1872 was 


(1) 29 0. 707. + - . Ha 
(8) 85 0. 858; 7 O. L. J. 470 y12 0. W. N. 269. 
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not res judicata, and to invite the Court io 
come to an independent -determination of 
the question of the title of Gobinda Chundér 
to claim rent in respect of the disputed lands 
Iswar Chunder, however, did nothing of the 
kind. He allowed the decree to be passed 
against him, which was subsequently enforced 
with the result that the decree-holder 
acquired the ganti by purchase at execution 
sale, Obviously, the representative of Iswar 
Chunder is’ barred “by the doctrine of 
constructive res judicata, for, as was pointed 
out by this Court in the case of Shyama 
Oharan Banerji v. Mrinmayi Debt (8), if a 
defence might and oughtto have been taken 
in’® previous litigation but was not taken 
with the result that the „euit, was allowed 
to be decreed ex parte, the position of the 
defendant is the same as if he had raised the 
defence directly and substantially and had 
been defeated. In this view, it would follow 
that the question whether the. disputed 
lands are comprised within the talug or 
the ganti, cannot be 're-agitated by the plain- 
tiff in the present litigation. |. ; i 
There is, however, another, aspect of “the 
matter which presents, in our opinion, an 
equally substantial bar to the claim ‘of the 
plaintiff. The effect of the deorée in the suit 
of 1872 was to establish the relationship of 
landlord and tenant in respect yf these lands 
as between Gobinda Ohunder and Iswar 
Chunder. In a Court of competent jurisdiction 
in fact in the only Court which atthe time WAS 
entitled to have seisin of the matter, Gobinda 
Chunder successfully asserted his claim to 
have rent assessed upon the disputed lands as 
against Iswar Ohunder. The relationship 
so constituted was confirmed in the Court of 
Appeal, where, by consent of the parties, - the 
excess lands were declared to be comprised in 
the ganti, and direction was given that, those 
lands be incorporated with the original jama - 
and, that the whole do form one tenancy. 
Assume fora moment that it was open to 
Iswar Chunder to maintain an action in a 
Court of superior jurisdiction for declaration 
that this decree was erroneous in fact or law 
or was for some other reason -not operative 
against him. He has never asserted his right 
to gontest this decree. If it is assumed that 
a suit for this purpose could have been brought 
either within six years fromthe date of the 


cause of actio di ti | ba 
Soe andhaka ee ee 
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12 years under article 144 from the date 
when Gobinda Chunder successfully asserted 
an adverse title against him, the time to 
bring such, a suit has long expired. It is 
manifest that the title of Iswar Chunder to 
set aside the decree of 1278, even if it be as- 


sumed that such a suit could have been main- 


tained, became barred by limitation in 1850, 
if not in 1884. Secretary of State for. India v. 
Krishnamoni-Gupta (4). It is difficult to 


- appreciate how nearly 24 years after the date 


of the decree of this Court made on the 4th 
April 1878, the representative of Iswar Chun- 
der can successfully impeach the decree made 
against him. He cannot be allowed to ignore 
that decree and to place himself in a position 
of advantage which he could not possibly 
occupy if he made a direct attempt - to’ assail 
that decree. 

It was suggasted by the learned Vakil for 
the appellant that as the Mitters wera in actual 
occupation of the lands,-it was immaterial 


to Iswar Chunder whether the lands were- 


treated as comprised in the talug or in the 
ganti, both of which had vested in him. This 
argument, however, is obviously fallacious. 
The contest between Gobinda Chunder and 
Iswar Chunder inthesuit of 1872 was, whether 
the former was entitled to throw upon the 


latter a larger burden of rents than had pre- 


viously been paid, on the allegation that the 


latter was in possession of a larger quantity ` 


of land than before. The sole-point in contro- 
versy was whether the lands in dispute were 
held by Iswar Chunder under Gobinda Ohun- 
der, or by virtue of an independent title under 
Government. ‘Iswar Chunder failed in his 
defence, and the result was that Gobinda 
Ohunder succeeded in his attempt to annex 
these lands to his ganti. This state of things 
has continued for nearly a quarter of a century, 
It is too late for the representative of Iswar 
Chunder now to ignore the decree of 1878 
made by this Court, or the subsequent decree 
of the same year made by the Subordinate 
Judge. We must consequently hold that in 
the view we take the plaintiff is not entitled 
to succeed. oe 

The second question, which’ requires con- 
sideration, is whether as a matter of fact the 
disputed lands were originally included within 
the talug or the ganti. The. Commigsioher 
who was appointed to investigate this matter 


found on the basis of the thak map of 1857 - 
a 29 0. 518 at pe 5843 29 I. A, 104 at pD. 114. 
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that out of the 344 bighas claimed by the 
plaintiff, about 223 bighas were originally h 
included within the ‘talug. 

The Subordinate Judge modified the find- 
ing of the Commissioner, and came: to the 
conclusion that only 204 bigkas, 2 cottas and 
4 chattaks were comprised in the falug. This 
finding has been assailed before us by the 
learned Vakil for the- respondents. In the 
view we have taken of the first question, it is 
‘not necessary for us to go into a minute ex- 
amination of this branch of the case, but we 
may observe that the case for the plaintiff is 
by no means frze’from difficulties. No doubt 
if the thak ma p stood by itself, and there was 
no evidence to the contrary, it would serve as 


- a substantial foundation for the case of the . 


plaintiff. 

We are shot disbiosed, however, to agree with 
the contention of the learned: Vakil for’ the 
respondents that the entry in the thuk map 
that it-had been prepared in the presence of 


‘the ¢tahsildar of-the Mitters is not admissible 


in evidence. ` The case of Jarao Kumari v: 
Lalonmans (5) upon which reliance was placed, 
is clearly. distinguishable. It was there 
ruled that statements by the Survey Officer in 
maps that certain lands were debutter were 
not admissible in evidence, as they had no 
authority to decide whether the.lands were 
debutter or. secular. : Here, however, the ` 
entry, which was made, was ‘within ‘the. scope 
of the Survey Officers, and .whatever may be 
the weight which ought to be attached to such 
an entry, ib cannot be contended thatit is not 
admissible in evidence, in view of the decision 
of this Court in the case of Aldul Hamid Mian 
v. Kiran Chandra Roy (6). It may be assumed, 
therefore, that the thak map indicates that the 
disputed land& were in 1857 treated as com- 
prised in the falug. But since then important 
events have happened. Though there was no 
description of the mortgaged properties in. the 
deed of 1859, yet the mortgagee; Iswar Chun- 
der, now represented by the plaintiff as the 
lessee from his daughter, deliberately gave 
detailed boundaries in the plaint of the suit 
to enforce the mortgage security in 1862. 
lt is impossible for us to discover at this ‘dis- 
tance of time, upon what materials the state- 


. ments attached to the plaint were based. It 


is obvious, howe ver, from- an examination of 
the schedules which were teproduced from the 


(5)-18 C. 924; 17 I. A. 145: L 
(8) 70. Wi N. 849. 
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plaint in the decree that they must have been 
prepared with considerable care and possibly 
upon information specially collected for the 
purpose. It is not disputed that the lands now 
in controversy were shown in the schedule 
to the plaint as comprised within the ‘ganti. 
The. statement so made has subsequently 
received judicial ‘sanction. In the suit'for 


enhancement of rent of 1872, Iswar Ohunder- 


contested the allegation of Gobinda Chunder 
that the lands were comprised in the ganti. 
He was met successfully by his previous 
statement,and Gobinda Ohurder proved by 
independent evidence that the lands were 
comprised not inthe talug but in the ganti 
The decision of the Court of first instance 


was unsuccessfully attacked before the Dis-- 


trict Judge on appeal, and also before this 
Court asthe Court of ultimate appeal. In 
the suit for rent, which immediately followed, 


Iswar Chunder made no attempt to question’ 


the validity of the decision in the previous 
litigation, though as the suit was-commenced 
in a Court of superior jurisdiction, he might 
under the law have possibly availed himself 
of the opportunity to re-agitate the matter. 
The decree made in this second suit for rent 
was enforced, and the decree-holder purchased 
the consolidated gunti inclusive of the lands 
admittedly comprised in it as also the excess 
lands brought into it as the effect of the dec- 
ree in the suit of 1872. The representatives 
of Gobinda Ohunder have, in assertion of 
their right, been in possession of the ganti 
ever since. In this view of: the evidence, it 
would, in our opinion, be not safe to rely sole- 
ly upon the thak map of 1857, to ignore the 
remainder of the evidence,and the series of 
transactions to which we have already refer- 
red, and to declare that the lands are compris- 
ed within the tug and not within the ganti 
. Our attention was invited to the question of 
possession, and it was suggested by the learn- 
ed Vakil for the appellant that, although 
Gobinda Ohunder purchased the ganti in execn- 
tion sale on the 1st of November, 1878, and 
had his sale confirmed on the 14th December 
following, and although he did not lease out 
the- property to one of the Mitters till the llth 
January, 1881, he bad asa matter of fact ng 
_ possession during the intervening period. 
There is no substantial evidence on the side 
of either party as-to the actual possession in 
1879 or 1889, bat it is clear that the case of 
‘Gobinda Chunder throughout has Been that 
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he had actual possession during these two 
yews, and there is some evidence, however 
slight, in support of that allegation. In these 
circumstances,-it would not be unfair to apply 
the presumption of law contained in the lumi- 
nous dictum of Mr. Justice Maule in Jones v. 
Ohapman (7), on the subject of the determi- 
nation of legal possession where physical con- 
trol is doubtful or interrapted: “As soon ag a 
person is entitled to possession and enters in 
the assertion of that possession; or which is 
exactly the same thing, any other person enters 
by command of that lawful owner, so entitled 
to possession, the law immediately vests the - 
actual possession in the person who so enters. 
Tf there are two persons in a field, each assert- 
ing that the field is his, and each doing some 
act in the assertion of the right of possession, 
and if the question is, which of these two is 
in actual possession, I answer that the person 
who has the title isin actual possession, and 
So far as. 
the evidence goes, we think that it is fairly 
clear that Gobinda Chunder successfully 
asserted his claim to-these lands as comprised 
within the ganti in the suit of 1872, that 
those lands were subsequently consolidated as 
comprised in the ganti, that in 1878 Gobinda_ 
Chunder obtained a decree for arrears of these 
lands, that he purchased in execution sale the 


, consolidated tenure, and that since his pur- 


chase he has been in possession at first directe 
ly ‘and subsequently through the Mitters. 
The title of the plaintiff, therefore, even if it 
be conceded that he ‘had at any time any title, 
must be taken to have been barred by -limit- 
ation. In this view also, the claim of the- 
plaintiff must fail. 

We have made no detailed reference to the 
reasons given by tha learned Subordinate 
Judge in his judgment in support of hig con- 
clusion that the plaintiff cannot possibly suc- 
ceed. Those reasons are, in our opinion, of a 
somewhat inconclusive character,and are in 
many places open to criticism. For instance, 
the view taken by the learned Subordinate 
Judge that the decision in the foreclosure suit 
of 1862, operates as res judicatu'is, in our opi- 
nion, entirely unsustainable. In that case, 
no question | arose, nor indeed could any ques- 
tion possibly arise, as to whether the disputed 
lands were comprised in the taluq” or in the 
ganti. The putnidar and the semtndar, who 
had superior interest over that of the ganti- 

(7) (1847-49) 3 Hxch. 803;76 R. R. 704.” 
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dar, had -been joined as parties. and’ the co- 


sharers in the talug had been also brought on- 


the recoré. They appear to have taken ob- 
jection as to whether‘ certain lands -were the 
properties of the mortgagors or the properties 
of other persons; and the objection appears to 
i have ‘guce3eded in part." There was no adjudi- 
cation upon the question’ ‘whether the lands 
now in ‘dispute fell ‘within the ¢alug or the 
ganti. Such a' question was wholly imma- 
térial for the purposes of the mortgage suit, 
because ‘if the lands comprised'in the mort- 
gage security were the properties of themort- 
gagors; it was immaterial to the mortgagee, 
at least tor the purposes of that litigation, 
whether the lands fell within the talug or the 
ganti. “To take another instance, the Subor- 
dinate Judge appears to have felt some doubt 
as to the genuineness of the gabtiliat executed 
by the Mittérs in 1868 in favour’ of Iswar 
Chundra, There can, in our opinion, be no 
doubt that the document was genuine, that it 
represented a true transaction, and: that it 
was acted upon by the parties interested for a 
number cf years. The Subordinate Judge 
appears to have been also doubtful as to “the 
genuineness, of the'transaction embodied in the 
‘ledsd ' of 1892 executed by the eighth defen- 
dant in favour of the husband of the plaintiff. 
‘We are not inélined to share' that doubt. The 
evidence plainly shows that Ram Lal was the 
‘trusted legal adviserof the family of the zemis- 
- dars of Narail. 
in question had long been in the possession of 
_ thé ‘defendant and had’ practically become 
‘irrecoverable. ' Under these circumstances, it 
would be nothing surprising for Ram Lal to 
take his chance of a possible benefit under the 
lease. We need not comment further upon 
the decision of the Subodinate Judge, because 
we feel convinced that whatever criticisms 
may be successfully directed against the 
reasons given by him, there cari be no possible 
-doubt as to the true position of the parties in 
relation to the subject-matter of the litigation. 


For these reasons, we are satisfied that the 
title of the plaintiff was at best originally 
doubtful, and that in the events which have 
happened, that title has either been extingn- 
‘ished by lińitation, or has become unenforce- 
able by refson of the decisions in the suits of 
1872 and 1878, which have remained unchal- 
lenged for nearly a quarter of a century. The 
yesult, therefore, is that the decree of the 
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"It is also clear that the land | 


~ fides 
Subordinate Judge must be affirmed, and this 


appeal dismissed with costs. 
Appeal dismissed. 





(s. c. 10 C. L. J. 281; 11 Bom. L. R. 1197; 380, 967; 
14 0. W.N. 134.) 


PRIVY COUNCIL. 
' APPEAL FROM BENGAL. 
: July 20, 1909. 
Present :—Lord Macnanghten, Lord Dunedin, 
Lord Collins, Sir Andrew Scobloand ` 
Sir Arthur Wilson. 
SETRETARY or. STATE ror INDIA IN 
COUNCIL—Appz.iants 
versus 
INDIA GENERAL STEAM NAVIGA 


TION AnD Ry. Co. LD.—RESPONDENT. 

Land acguraition—Arward—Compensation— Ap; eal— 
Procedure of High Court. 

Where in a land acquisition caso, the High Oourt 
on appeal, after reviewing the earlier awards and 
comparing-the prices realised on sales of land in the 
neighbourhood having regard to the special advantages 
of, or drawbacks to, their respective situations, and 
having heard the evidence of experts on both sides, 
came to a certain conclusion, the Privy Council affirm- 
ed the decision. 


Appeal from a decree ‘of the Culéutta High 
Court’ (Rampini and Mookerje@, JJ.), dated 
April 11, 1906, varying that of the Special 
Land ‘Acquisition Judgé of the 24- Pergurnahs, 
dated January 11, 1905. 

r. Arthur Cohen, K.U., Mr. ‘De Gruyiher 
K 0. and Mr. A. M. Dunne, fot therAp ellant. 

Sir Robert Finlay, K. O., Sir Alfred | Tipps, 

K. C., and Mr. K. Brown, forthe Respondent. 
J udgment. 

Lord Collins.—This is an appeal _fgainst 
a decree of the High Court of Judicature 
at Fort William in Bengal, dated the 11th 
April, 1906, and madein Appeal No. 58 of 
1905, which varied the decree of the Special 
Land Acquisition Judge ofthe 24- Pergunnahs, 
dated the 11th January, 1905, and” made. in 
Lard Acquisition Case No. 200 of 1903." 

The question relates to the amount ‘of 
compensaion payable to the owners of certain 
-land on the left bank of the Hooghly, near 
Calcutta, which has been’ acquired ‘by the 
Government of Bengal under Act I of 1904 
for the purposes of the Port Commissioners ‘of 
Calcutta. 

“ The respondents to this appeal were owners 
of some portions, and lessees of other portions 
of the land in question. 

On the 12th June, 1903,, an award was 
-made by the Land Acquisition Collector under 


x 


. to, the conclusion that the total compensation: 
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section Fl of the said Act of 1894, in which 
he assessed the compensation payable to- the 


-parties interested in the said premises at a- 


sam of Rs. 757,02 4-12-9, | ' BE ee 
. Tho claim vats (raspondant) filed a petition 
of objection to the ‘said award and required 


the matter to be referred by the Collector - 


for the ‘determination of the: Civil Court. 
The matter accordingly came in due ‘course 
befora the Spécial Judge of the 24-Pergunnahs 
‘appointed to hear and determine cases aris- 


ing ont of proceedings under the said . Act,-. - 
who allowed a sam ‘of Rs. 54,594-11-11 in 


addition to the sum awarded by the Collector. 
Against this decision the claimants appeal- 
ed‘to the High Court. That Court, ina very 
careful judgment reviewing-the earlier awards 
and comparing the prices revlized on sales 
of -land in the neighbourhood, having regard 
„to. the special advantages of, or drawbacks to, 
their respective situations, and having heard 
-the evidence of exp2rts on both sides, came 


due to the claimants ought to be 
the sum of Rs. 10,13,591-8. ; f 

It seems to their Lordships “that there is 
‘no question of principle.involved in this appeal. 
In fact, the main argument of the appellant 
is a practical denial of the right of the High 
Court to ‘review the findings of the Special 


increased to. 


J 


Judge,-whose great experience in such. cases, 


they suggested, ought to outweigh all other 
‘considerations. Indeed, when one comes to 
close quarters: with their objetiion to the 
‘decision, it seems to resolve itself into no 
more than. this, that the Court’ gave undue 
weight to the prices paid. ‘on the sale of -a 


` particular piece of land in ‘the vicinity as 


affording a guide to the cdmpensation to be 
awarded in the case before them. -It is by 
no means clear to’their Lordships- that there 
ig any good-ground for this suggestion; KK 
` Their Lordships -will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed. Bs sO zi 


r 


appeal. 


Appeal dismissed. - 
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(8. c. 10 €. L J. 2346 AcLaJ. 857; 28 Bom. L. B. 1934; 
19 M. L. J. 880; 880. 1002; 14 0. W. Nv 1.) 
PRIVY COUNCIL, ` 


, <7!" Appran FRON Bengarti, | 

oo.) > Saly.30, 1909. a 

"~ Present :—Lord Atkinson, Lord Collins. _. 

‘Sir Andrew Scoble and Sir ‘Arthur. Wilson. | 

| ABHIRAM GOSWAMI MOHANT axb 
ANOTHER—PLAINTI#¥S— APPELLANTS 


. 1 versus ee 
‘SHYAMA CHARAN NANDI any oruees 
.  >-Devenpants—Respoypents. - 
Hindu Law Debuttur property— Proceeds of pro. . 
perty usel for support of dol—Evideaca of endnoment— 
Mohunt’s power, tu alienate, debuttur property—Mo- 
karari patta granted by mohunt valid for life-time of 
grantor, when—Limitation Act (XV of 1877), Sch, IT, 
urt 184 controlled by seution 10—Statutes of Li ait. 
atım, how to be consti ued— Purchaser” in art. 134 does 
not include p*rmaxent leases, * eos ae 7 
. The mere fact of the proceeds ofany land being used 
for tho “support of’ an idol may not be proof that 
those lands formed ‘an endowment for the purpose, , 
` but it is a-fact that may well be taken into ‘consider. 
‘ation-when the intention of the founder has to be 
gathered from an ancient document expressed in am- 


biguous-la j 
San aduh Tali v. Komul Bibee, 8 W.R. 48, referr- | 
ed ‘to. Fi aids hs et j f 
- The power of a mohunt to alienate debuttur property 
is, like the power of the manager for an infant. heir, 
‘ limited to cases of unavoidable necessity. < ` 
Prosunno Kumari Debya v. Gulab Ohand, 3 L. A. 145; 
14 B. L. R. 450 ; 28 W. R. 253, followed. -> 
Konwar Doorganath Roy v. Rim Chundar Sen, 41. A 
52; 2 0. 841, reférred to. | : RE k 
Apart from such necéssity, to create a new. and 
fixed rent for all time, though adequate ‘at the time 
in lieu of giving the endowment the benefit’ of an 
augmentation of a variable-rent fron time: to time, 


‘ 


- -would be a breach of duty in the mohunt. 


Bhi*essuree Debia-y. Mothooranath Acharjes, 18 
M L A. 270; 13 W. R 18 (P. C,), followad. ' g 
- In the absence of such-necessity, a mokarari palta _ 
granted by a ohunt enures~ only for the life-time of 
the grantor. oe ; g 
The opetation of article 184, Sch. II of the ‘Limit- 
ation Act; 1877 is controlled by section 10 of the Act. - 
Statutes of limitation, ‘like all others, ought to “re- 
~ ceive such a construction às the language, in its, plain 
meaning, imports. , - ¢ a 
`’ Luchmee Buksh Roy v. Runjeet Ram, 18 B. Li R. | 
CP. O:) 177 520 W. R. 375. : ae 
The plain meaning of the words “ purchased for a 
valuable consideration ” in. art. 184 is that the owner- 
ship òf- the’ property sold has been absolutely 
transferred from the- vendor to the putchaser in 
cdnsideration of a price paid or secured by the pur- 
chaser tothe vendor. The purchaser must’ be--the . 
purchaser of an absolute title. A permanent lessee 
cannot be treated as a purchaser under ‘that article. 
‘Appeal:from the decree of’ the Caloutia -` 
High Court, dated February 17, 1906, reverg-' ' 
ing that of the Sub-Judge of Manbhum, dated 
“Jane 29,1905. ~The judgment.of the High 
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ABHIRAM GOSWAMI MOHANT V BHYAMA ONARAN NANDI, 


Ooart is reported at 33 C. 511: 3 C. L. J. 306: 
10 C. W. N. 788. 

Mr. De Gruyther, K. O., and. Mr. Ross, for 
the Appellants. ' 


Sir Robert Finlay, K. O., and Mr. Uowell, for. 


the Respondents. 
“7 o Judgment. 

Si tandeew Scdble— The subject-matter of 

this litigation ig a mouzah called Gorfalbari, 


in the District -of Manbbum, and the- main | 


questions for consideration are, first, whether 
the mouéah i is debuttur or dewattar property, 
and, secondly, whether, assaming it to be 
so; the mahunt of -the endowment for the 
time being had power to grant a mokarart 
ee or permanent lease, of it. 

- The relevant facts may - “bo shortly stated. 
Tn the village of Achkoda is the shrina of 
two Hindu idols, known asg Raghunath Jia 
and Durga Mata, served by a family of 
Goswamis, among whom the office of mohunt 
has descended, for more than a century, by 
the rale of lineal primogeniture. In 1787, 
one Bichitrananda was mohunt and the origin 
of the title to the mouzch is a sanad dated 
on the 23rd December in that year, which is 
in the following terms:— 

“To the remembered and abode of all bless- 
ings: Sri Bichitrananda Mohunt Goswami, of 
good character. ` 

This deed of patta of debuttur property “ig 
execited | to the following effect:— 

eing in sound health and easy mind, I do 
grant to you by way of lakheraj debuttur the 

mire mousah Gorfalbari, in perguunah 

andra, together with all bile, Jhils, waste 
and-danga lands, jungles and culturable lands 
and whatever exists thereon. By bestowing 
your blessings on us, you do enjoy and possess 
the same with fresh felicity. IfI or any of 
my heirs even dispossass you, the disposses- 
sion shall be ineffectual.” 

Tt was contended on behalf of the respon- 

- dents that, although the grant was to the 
ymohunt, and “by way of lakheraj debuttar,” 
there was no complete or specific dedication 
of the mourah to*the service of any idol, 
“but that the gift wasto the mohunt personally, 
and descendible to his heirs, in return for 
~blessings bestowed on the donor and his family. 
Thére is, wo doubt, much’ force in this conten- 
+idh, but, however ambiguously the intention of 
‘the ‘donor may have been expressed, it is per- 
fectly clear from the evidence in the case that 
‘the ’ donee received the pitt as a gift for the 


‚as the place of repose for the deity.” 


service of the particular idols whose shebatt he 
was, and that the income of the mourah has 
ever since been entirely appropriated to that 
service. The Subordinate Judge finds as a 
fact that “its proceeds have all along been 
spent for the maintenance of the sheba of 
the said idols,” and there is no evidence ab 
variance with this finding. The mere fact 
of the proceeds of any land being used for 
the support of an idol may not be proof that 
those lands formed an endowment for’ the | 
purpose (Muddun Lali v. Komul Brbee (1)] 
but it is afact that may well be taken into 
consideration when, as in this case, the inten- 
tion of the founder has to be gathered from 
ah ancient document expressed, to say the ~ 
least, in ambiguous language. Contemporanea 
erpostito est opitma. ` 7 
But the case for the appellants does not 
rest on this consideration alone. In February 
1860, the then. Mobunt Pranananda, describ- 
ing himself as “Brittibhogi holder of 


-debutiur,” granted to one Aranga' Mohini 


Debi a mokarart patta, or permanent lease 
of the entire mouzah, with the exception of 
five bighas, which were reserved as “sot apart 
In 
this document the mouzah is described as “my 
long-standing ancestral lakheraj debuttur pro. 
perty endowed for the services of the deity.” 
Under this grant, Ananga Mohini, and after~ g 
wards her husband, Magaram, had possession 
of the estate until 1877, when it was sold in 
execution of a decree for rent obtained by 
Pranananda against Magaram, whose interest 
is now represented by the first three respond- 
ents. ‘The five dtghas reserved in the original 
pattah were granted to the same respondents 
on the same tenure by the three sons and the 
widow of Pranananda by a lease dated the 2nd 
‘November, 1896. 

Upon these facts, the learned Subordinate 
Judge found that-Gorfalbari was the debuttur 
property of the idols Raghunath Jiu and 
Durga Mata; and the High Court, feeling a 
difficulty on his point, decided the casa upon 
the question of limitation. Leaving the qués- 
tion of limitation aside for the moment, their 


Lordships are of opinion that the Sabordinate 


Judge was right, and that Gorfalbari must 
be held to be debuttur property; in the-senge 
of having been dedicated to the worship 
of the idols represented by the Mohunt 
Bichitrananda. 

` (1) SW. R. 43. 
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The second question is whether. this being. 
` g0, the mohunt had power to grant a mokarazt 
= potta ‘of the mouzah. It is well settled law 
. that the power of the Mohunt to alienate 
~ -bebtitiur property is, ike the power of the 
manager for an infant heir. limited to cases _ 
of unavoidable necessity. [ Prosunno Kumart 
Debya v. Golab’ Chand (2)]. In the case af 


` Doorganath Roy v¥. Ram Ohunder Sen (8), 


"a mokarari ` potta of dewattfar lands” was 
Supported on the ground that ib was 
“granted in consideration of money said to be 
required for the repair and completionofa 
temple, for which no other funds could bs 
obtained. But the general role is that laid 
down in the case of Shibessuree Debia v. 
Mothooranath Acharjee, (4), that, apart from 
such necessity ^to create a new and fixed 
- renë for all time. though adequate -at the 
time, in lieu of giving the endowment the 


benefit of an augmentation of a variable rent 


“from time to time, would be a breach of duty” 
in the Mohunt. There is no allegation that 
‘there were any special circumstances of 
necessity in this case to justify” the grant 
of the potia of 1860: which on the most . 
““favourabe construction enured only for the 
‘life-time of the grantor, Pranananda, who 
died im 1891, or of the potta of 1896, which, 
at best, conld only.be deemed’ ‘operative dur- 
ing the life-time of Raghubananda, who 
died in 1900. As regards Raghubananda, 
‘who succeeded his father ss Mohunt in 1891, 
the Subordinate Judge found that he became , 
insane about two years before his father’s 
déath, and continued so to the time -óf his 
deatb. The High Court say that “he was 
apparently insane in 1892 and ' againin 1897 


bat the oral evidence as ‘to his being’. 
insane in 1896, .at the date ofthe lease, 
is far from convincing.... The better 


view seems to us that he was not insane in 
- 1896.” Their Lordships can find no satis- 
factory evidence of any lucid interval betwoen. 
the periods when he was undoubtedly a 
lunatic, and as his mental incapacity arose 
from au excessive habitual use of ganja, itis 
“extremely unlikely that such aninterval should 
have ocourred. They agree with the_ Subordi- 
nate Judge’ s finding upon this point. 

“It, remains to deal with the ‘question of 
limitation, upon which the learned Judges of 

. (2) 2 I. A. 146; 14 B. L. B. 450; 23 W. R. 263. 


(8) 41. A.53;20.341. ~ 
TAY IFM A, 270 at 276; 13 W. R. 18 (P. G). 


INDIAN oasis. l - 


SHYAMA CHARAN. NANDE , s j é 


Asi 


the High Court vies etal their. decision. 
The article in the Limitation Act applicable 
to this case is article 134, by which a period 
of twelve years from the date of purchase ; 
is fixed for suits “to recover possession, ‘of © 
immovable property conveyed or ‘bequeathed 
in trust or mortgaged and afterwards purchas- , 
sed from the trastes or mortgages fora vali- 
able consideration.” The operation of. thig 
article is controlled by séction 10 of ‘the Ach 
which provides that. ` 

“No suit against a person in whom property 
üis become vested in trust for any specific 
parpose, or against his legal representatives 
or- assigns (not being assigns for valuable 
consideration), for the purpose of following 
in his or their hands such- . Property shall 
be barred by any length of time.” a 

Statutes of Limitation, like all Gitar: 
ought to receive such a construction as the ` 
language, in its plain meaning, imports.” 


TLuchmee Buksk Roy v. Rünjeet Ram Panday (5) | 


Now; what is the plain meaning of the words 
"purchased for a valuable consideration ”? 
They nisan that the ownership.. ‘of. the pro: 
~ perty sold has been -absolutely transferred 
from the vendor to the purchaser.in consider- 
ation of a price paid or secured by the pur- 
chaser to the vendor. Sir Robert, Finlay, . in 
his able argument for the respondents, con- . 
tended that a mokarari lease is tantamount to 
a conveyance in fee simple, and that the lessee 
must, therefore, be treated .as a` purchaser 
within the meaning of the Limitation Aét. 
But the distinction between the two transao-- 
tions has been well pointed out by Jenkins,’. 
J., in his judgment in the case of Kally Dass, 
Ahiri v. Monmohint Dsses (6). “Because 
at the present day,” saysthe learned Judge,’ 
“a conveyance in fee simple leaves’ nothing 
in the grafitor, it does not follow that a lease, 
in perpetuity here has any auch result. . . 
The law of this country does undoubtedly ’ 
allow ofa lease in perpetrity.... A man who, | 
being owner of land, grants a deiss in per- 


' petuity carves a subordirate interestout of his -~ 


own, and does notannihilate his own interest, 
This result is to be inferred by the use of, the: © 


“words lease which implies an ‘interest still. 


remaining in the lessor.” He held, therefore, > 


that, whether the Transfer of Property Act 


applied or not, such_a lease is forfeitable, `\ 


_ notwithstanding that it is permanent. In .- 


(5) 13 B. L B. 177 at p. 182 (P. CO); 20. W. R. 875, 
(6) 24 C. 440 at p. 44751 0. W. N. 321, ed 
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this opinion their Lordships concur and it 
follows that they’ are unable to give to the 
Limitation Act the wider interpretation adopt- 
ed by the High Court, and totreat the lessee 
as a purchaser under article 134 of the Act. 
The purchaser must be the ee of an 
absolute title. 

For these reasons their EL are of 
opinion that the leases under whioh the 
respondents claim were valid only during the 
life-time of the Mohunt by whom they were 
granted, and they will humbly advise His 
Majesty that this appeal ought to be allowed, 
the judgment of the High Court set aside 
with costs, and the decree of the Subordinate 
- Judge restored. 

The first and fourth respondents, who 
, registed this appeal, must pay the costs of it. 
` Appeal allowed. 





(8 c. 100. L. J 328.) ; 
CALCUTTA HIGH COURT. 
ae TO THE Privy Couxcin No. 58 or 1908. 
August 31, 1909. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Vincent. 
TEGA SINGH—ATPELLANT TO ENGLAND— 
PETITIONER | 
versus i 
BIOHITRU BINGH— RESPONDENT TO 
.. PINGLAND— OPFPOBITH PARTY. 
' Oil Procedure Code (Act V of 1908), O 45 R. 18— 
Priry Council Appeal—Special leare—Appointment of 
Recevver—Jurisdiction ef High Court, 

Order 45 of the Civil Procedure Code, 1908, applies 
oniy to cases in which the appeal to His Majesty in 
Council has been initiated by an application to the 
Court against whose decree, the appeal has been 
preferred, which application i is subsequently-granted 
by that Court. Therefore, Rule 18 of the Order can 
have no application to a case in which special leave to 

' appeal has been granted by tho Judicial Committee. 
Consequently an application under that rule for the 
appointment of a Receiver cannot be entertained by 
the High Comt in such a case 

Hoheshchand:a Dhal v. Satrughan Dhal, 261 A 
281; 27 C. 1, referred to. 

Application under Rule 13 of Order 45 of 
the Civil Procedure Code, for the appointment 

-of a Receiver in a casein which the appellant 
obtained special leave to appeal. 

Babus ,Harendra Narain Mitter, Biraj Mohan 
Mojumdar and Hart Bhushan Mukerjee, for the 
Petitioner. 


Mr. A. Cahudhri and Babu Ganesh Dutt 
, Singh, for the Opposite Party. - 
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Judgment.—wWeareinvited by theap- 
pellant in this case to appoint a Receiver in re- 
spect of the properties which are the subject- 
matter in dispute on appeal to His Majesty in 
Council. | 

The decree of this Court affirmed the decree 
of the. Court below, and an application for 
leave to appeal to His Majesty in Council. 
was refused.’ Subsequently the plaintiff appli- 
ed to the Judicial Committee and obtained 
special leave to appeal. The order of His 
Majesty in Council is in these terms: 

“It is hereby ordered that leave be and the 
same is hereby granted to the petitioner to 
enter and prosecute his appeal against the 
said decree of the High Court: of Judicature 
at Fort William in Bengal dated the 20th day 
of December 1905 upon depositing in the 
Registry of the Frivy Council the sum of 
£200 sterling as security for costs and. that 
liberty be and it is hereby reserved to the re- 
spondent to move their Lordships for an order 
increasing the amount of the said security so 
to be deposited-as aforesaid by the petitioner. 
And the Registrar of the said High Court 
is hereby directed to transmit to the Registrar 
of the Privy Council without delay the authen- 
ticated copies, under the seal of the said High 
Court, of the record, pleadings, proceedings 
and: evidence proper to be laid before His 
Majesty on the bearing of this appeal upon 
payment by the petitioner of the usual fees for 
the same.’ 

Thepetitionernow applies under Order XLV, 
Rule 13 of the Code of 1908 for the appoint- 
ment of a Receiver in respect of the subject- 
matter of the appeal to His Majesty in Council. 
Objection js taken by the respodnent thatthe 
rule in question has no application, because 
the appeal in this case was not certified by 
this Court, but was admitted by special leave 
granted by His Majesty in Council.” in sup- 
port of this contention, reliance is placed upon 
the observations of the Judicial Committee in 
the case of Moheshchandra Dhal v. Satrughan 
Dhal 1). In that case, special leave 
to appeal against the decree of the High 
Court was granted by the Judicial Committee. 
An ‘application was then made to this Court 
that the manager of the estates in dispute 
should remain in possession during the pen- 
dency of the appeal. The application was re- 
fused on the ground that the Code did not give 
this Court jurisdiction over the subjuot-matter 

a) 27 0. 1; 26 I. A. 281. 


| 
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pending ‘an appeal not certified by themselves. 
The petitioner then moved the Privy Council 
and obtained an order for stay of proceedinga. 
Lord Hobhonse in delivering judgment ob- 
served as follows:— Their Lordships cannot 
direct the High Court to act where they have 
no jurisdiction, and they are not prepared to 
differ from the High OConrt on the question 
whether or not they have jurisdiction without 
hearing fall argament on the point. ‘They are. 
at present disposed to agree that the jurisdic- 
tion does not exist; and thongh it may be very 
anomalous that property should be left with- 
ont the possibility of 
pending an appeal granted by special leave, the 
caseis one of great rarity, and not unlikely 
to have | escaped the notices of the framers of 
the Code.” 


On behalf of the petitioner, however, it is 
contended that although this may have been 
the position “under the Code of 1882, the 
matter has been set at rest by the Code, of 
1908 in favour of the view put forward by him. 
Oar attention is invited to two points of differ- 
ence between section 608 of the Code of 1882 
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comes fairly clear that Rule 13 could not have 
been intended to apply to oases in which-the 
appeul had been admitted by special leave of 
the Judicial Committee. > : 
Sections 109—111 of the Code deal with ape 
peals to His Majesty in Council, and define the 
circumstances under which an appeal may be 
allowed. Section 112 then lays down that 
“nothing in the Code shall be deemed ‘to 
bar the full and unqualified exercise of His 
Majesty’s pleasure in receiving or rejecting. 
appeals to His Majesty in Council or other- 
wise howsoever.” This section, it cannot be 
suggested, confers a right upon the subject to 
prefer an appeal to His Majesty in Conndil. 
It merely declares that nothing in the Code 
will affeot the exercise of the appellate juris- 
diction which the Sovereign in Council un- 
doubtedly possesses by virtue of the Royal 
Prerogative. “When we next turn to Order 
XLV, we find that Rale 2 lays down that 
“ whoever desires to appeal to His Majesty in 
Council shall apply by petition to the Court 
whose decree is complained of.” The subse- 


quent orders deal with the mode in which such- 


and Rule 13 of Order XLV of the Code of 1903," #PPlication is to be dealt with. -No reference 


~ In the first place, section 608.of the Code of 

` 1882 provided that “notwithstanding the ad- 

mission of any appoal under this Chapter, the 

decree appealed against shall be uncondition- 

ally enforced, unless the Court admitting the 
appeal otherwise directs.” 


„In the new Code the words “the grantof a 
certifica 
words “the admission of any appeal.” This 
ig abviously of no assistancs to the appellant 
The effect of the alteration is merely to enable 
the Court, in a case in which Rule 13 applies, 
to make an order after the grant of a certifi- 
cate and before the appeal has been finally 
admitted. ` 7 


The second alteration to which our attention 
is invited'is the addition of the words by the 
appointment of a Receiver or otherwise” in 
clause (d). This change also is of no assist- 
ance to the appellant. The object was to 
make it quite clear that, in a case in which 
Rule 13 applies, the Court may afford relief. 
by way of appointment of a Receiver. We 
are not prepared, therefore, to say that Rule 13 
differs, so, far as the present question is con- 
cerned, in any material respect from section. 
608 of the Code of 1882. On the other hand, 
` iftwe examine the frame of the Code, it be- 


for” have been inserted before the’, 


is made, as might have been expected, to any 
application to His Majesty in Council for 
special-leave, and no provision is made for 
what is to happen ifsuch application is grant- 
ed or refused. Itisstatedon behalf of the 
petitioner that when an order for grant of 
special leave is receiyed in this Court, it is 
registered and numbéred as if leave had baon 
granted by this Court. That may bs s83 as a 
matter of Office procedure; but.this circum- 
stance cannot confer on theCourt a jurisdiction 
which it does not-possess. It is clear, there- 
fore, that Order XLV applies only to cases in 
which the appeal to His Majesty in Counail 
has been initiated by an application to the 
Court against whose decree the appeal has 
been preferred, which application is subse- 
quently granted by that Oourt. In this view, 
Rule 13 would not have any application to a ’ 
case in which special leave to appeal kas been 
granted by the Judicial Committee. ‘This 
we think.is also clear from an examination of 
ethe other Rulesin Order XLV. For instance, 
so far as the furnishing of security isconcern- 
‘ed, thé security is to be furnished, not in 
accordance with the Code (Rule 7) or under 
the rules framed by this Court in accordance 
therewith, but under the directions contained 
in the order of His Majesty by which the 
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appeal is admitted Spooner. v, Juddow (2). 
Again, if any question arises. as to the increase 


` of security during the pendency of the appeal, 


‘the matter is to be determined, not by this 


D 


Qoprt under Rule 14, but by His Majesty in 
Council, as šxprossiy directed in the order 
by which leave to appeal was granted. Ou 
these grounds, we are of opinion that the 
application which has been presented to us 
for the appointment of a Receiver cannot be 
entertained under Rule 13, Order XLV of the 
Code, although, it is quite conceivable that if 


| an application were made to the Judicial 


Committee for the appointment of a-Receiver, 


' their Lordships might, if satisfied that ad in-. 


terim protection was needed, direct this Court 
to deal with the matter. 
- We desire to add that even if it were con- 


ceded that we had jurisdiction to appoint 


8 ‘Receiver, we should be reluctant to do so at 
the present stage. The respondent is the 


Manager of a Religious Endowment appointed’ 


under Act.XX of 1863, and it has not been 
disputed that-he is under the control of the 
District Judge. - Before an application for the 
appointment ofa Receiver is made, on the 
ground of waste or mismanagement, the peti- 


_ tioner ought, in ordinary course, to exhaust 


his, remedies before the District Judge. 
. The application is refused with costs, five 


gold mohurs. 
(2) 4M. L A. 858 at p. 361. 
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_ oF 1907. 
August 10, 1909. - 
Present): —Mr. J ustice Mookerjee and 
Mr. Justice Vincent. 
' JADUNANDAN KOER—APPELLANT TO 
pe ENRGLAND—PETITIONBR 
VETSUSE 


RAMJIBAN LAL—RESPONDENT | TO ENGLAND 


— OPPOSITE PARTY. 

“Privy Council Appeal—Death of party—Application 
for substitution—Limttation—Civil - Procedure Code 
(Act F of 1908), 0. 22. 

+ After an appeal has been finally admitted, before 
the transcript of the record is transmitted to England, 
the High Qourt has jurisdiction over the appeal and 
can direct substitution of the legal representatives 
of the deceased parties to the appeal. 

` Order 22 of the Civil Procedure Oode, 1808, has no 
application to appeals to His Majesty in Council, and, 
therefore, no question of limitation arises in an 
ica for suoh substitution, A 
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Application by the appellant for the substi- 
tution of the legal representatives of a đe- 
ceased respondent, in a Privy Council Appeal. 


Babus Jogesh Chandra Roy and Rajendra 5 
Chandra Guha; for the Appellant. 


Babu Lachmt Narayan Ssngh, for the Re- 
spondent. 


: Judgment.—In this case, leave ‘tonne 
peal to His Majesty in Council has been grant- 
ed and the final order for admission made, but 
the transcript of the record has not yet been 
transmitted to England. It now appears that 
Harolal Chowdhury, Joygobindo Chowdhury, 
Newalal Chowdhury and Manilal Chowdhury 


“some of the respondents in the appeal, have 


died. Harolal is alleged to have died on the 
8th January, 1908. Joygobindo on the 23rd 
January, 1908, Newalal on the 18th January ~ 
1908, and Manilal in December 1908. No steps 
in this Court have been taken up, till recently,“ 
by the appellants to bring the legal representa- 
tives of these respondents on the record. But 
while proceedings were pending before the Dis-. 
trict Judge who. under the orders of this Court, 
enquired into the sufficiency of the security 
bond tendered by the appellants, the matter 
was brought tothe notice of the appellants 
onthe 9th August. 1908, and they got the 
legal representatives - substituted for the pur- ~ 
pose of the enquiry before the District Judge 
on the 15th August. 1908. The respondents 
have now applied to this Court for an order de- 
claring that the appeal has abated under Order 
22 Rule 4 of the Code of 1908. The appellants - 
on the other hand have in answer made an ap- 
plication for substitution of the legal represen- 
tatives of the deceased respondents. To the 
grant of this application, objection has been 


taken on behalf of the respondents that the. _ 


proper application to make is one to set aside’ 
the abatement under Order 22 Rule 9, that ` 
any application for substitution ought to 
have been made within six months from the 
death of the respective respondents under 
art. 177 of the second Schedule of the Limit- 
ation Act and that sufficient cause has not 
been shown for extension of the time under 
section 5 of the Limitation Act which is made 
applicable to an application to set aside an 
abatement under clause 3 of Rule 9 of Order 
92. Ithas further been argued, somewhat 
inconsistently by both sides, that as the 
appeal has been finally admitted, this Court 
has no jurisdiction to deal with either appli- 
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cation. This ‘latter point | must A be 
` opnsidered ‘first, - 


16 has been aed in Se! ‘of the pre- 
|. Kminary objection that after.an appeal has 


Been finally admitted; .the powers of this- 


Court are defined "by Order 45 Rule 13, and 


-. that as the matter now before: this Court is- -~ 
, hot covered by that rule, it is. Incompetent to. ° 


| this Court to make an order of any- descrip- 
‘tion. ` There can be no question that this con- 
‘ tention is opposed to what has been the settl- 
‘ed practice of ‘this Court as recognised by 
their--Lordships of the Judicial Committee. 
-After an appeal has ‘been finally admitted, be- 
fore the transcript of the record is transmitted 

~ to`England, this Court ‘has always exercised 
jurisdiction over the appeal. It-is sufficient 
to refer'to the cases of Bishnu Dutt Ohobey v. 
`- Itlabati Misrani (1), and Mir Sarbarjan v. 
t Fakiruddin (2), where this Court directed stay 


of execution of decrée; Kali. Prosad v.. Gir- 


dharilal' (8) and Girdharilal. v. - Meghlul (4), 


. where this Court directed substitution of the 


“legal representátives of the deceased parties 
to the appeal; Jiabarham v. Jiban Ram (5), 
‘where- this ‘Court directed the ‘addition “of 
. parties to the appeal, and Amrttalal v. Jotindra 
Nath (8), Triputi y. Jibankishore- (7) and Deo 
Narain v. Nursing-Singh (8), where this Court 
. allowed appeals tobe withdrawn. This practice 


- i8 supported by the decision of their Lordshipa . 


«of the Judicial Committee in Gangadhar Seal 
. V. ‘Sreemutity Raddamoney Dossee 


had ‘no jurisdiction to entertain any applica- 


tion in an appeal until the petition of appeal: 


- was lodged’after the arrival and registration 
of‘the transcript: in the. Council Office.:. The 
same View is supported by the cases of Harusun- 
deri v. Krishna Nath (10), Gobardhan. v. Mani 
Bibi (11), and Thakoor Kapil Nauth Bahai v. 

: Government (12). er i 
transcript record has been. transmitted, the 

* application has to be presented to this Court, 
which is then forwarded with 8 report:to the 

(1) P. C. App. 41 -of 1997 unreported. ` 
- (2) P. C. App. 2 of 1907 unreported. ` 
~ (8) P. O. App. 33 of 1907 unreported. * 
--(4) P. O. App. 6 of 1907 unreported. 
. (6) P. O. App.‘l of 1907 unreported. 
' (6) P.-O. App. 12 of 1907 unreported. 
. (7) P.O: App. 24 of 1907 unreported. 
` (8) P. O. App..45, 48 and 61 of 1908 moneported: 
6 fe A. 209; 9 Moore’s P. O. 44 - 
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, Judicial [AKK for final disposal. 


(9); in 
which.it was held that the J udicial Committee 


On the other hand, it the 


suffñičient.to refer in this connection to the case 
of Haidar Ali v. -Tasadduk™ Rasul (18). 


in the case of Ram Ohandra v. Rant. Keshabats 
(14), where application was made forappoint- 
ment of a guardian ad litem of an infant 
respondent and for-the purpose of addition of 
new parties as respondents ;.Gopal Prosad v. 
Baja Raghu Nath (15) where application was 
made for substitution of parties and for com- 
promise ‘of the matters in dispute in the 
appeal; Peary Mohan v. Narendra (16); where 
application was made for amendment of! the 
transcript record; and Abhiram `v. Shama 
Oharan (17), where application : was; made 
“for. substitution _ of the legal representa- 
tives’ of one of-the deceased -parties... It 


_ may be pointed ont that the earlier practice 


ofthe Judicial Committee in these and analo- 
‘gons, matters was not quite uniform. Thus 
in the cases of Richards Spooner v, Juddow (18) 
‘and Babu Kast Persad Narain v.Musammat 
-Kawalbast Kooer. (19), the Courts in India ap- 
pear to have actually substituted the legal 
répresentatives on the recerd in place of- the 
party who had died, while in the cases of Raja 
Suti Oharan Ghosal v.. Sri Mudden . Kishore 


--Indoo (20), Gocroo Ohurn . Sein v. Radanath 


Sein (21), Troup v. Hast India!” Company 


(22) and Gobind Chunder Sein v. Valentine - 


Ryan- (23) the applications for- substitu- 
stitution and revival dppear to have bean 
presented to the Judicial Committee direct 
and entertained by them. The practice, how- 
ever, must’ now be taken to be well-settled, 
namely, that as proper evideuce must be given 
of the representative character of the persons 
by or against whom the revivor is sought, the 
title ought to be established upon petition to 
the Indian Court, which thereupon makes any 
enquiries which it may deem necessary and 
orders the petition to be transmitted to Eng- 
land for such order as the Judicial Committee 
may think fit to- make.. Reference’ may in 


this connection be made to the. case of Gour 
* (18) 16 I. A, 209; 160. 184. -. 
- (14) P. 0. App. 22 of 1905 unreported: 


(18) P. 0. Ap pp. 88 of 1908 unreported. 

.(17)-P. O. App. 28 of 1906 unreported. 
“ARES L A-353; 6 Moore's P. 0. 287: , 

19) 5M. I. A. 146. `, : 
QML A 8 AN : eiU 
“ (21) TM. L A. 1. = sE 
| (22)7 M. LAW -. n T 

(28) 9 M. L A. 140, Be ieee 
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procedure indicated in this case waa followed . 
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Mohun Ohakerbati v. Tara. Sundori Debi- (24) 


where after the transmission of an appeal to ` 


England, the appellant obtained leave in the 
-High Court to withdraw it. -Thereupon an 
infant, a party to the suit whose rights were 
involved, applied to the High Oourt’for leave 
to prosecute the appeal. This was refused on 
‘the ground that it was for their Lordships of 


“the Judicial Committee arid not fór the High 


Court to dispose of the matter, On behalf 
of the infant an application was subsequently 
presented tothe Judicial” Committee, and_ 
leave was granted to the petitioner to carry 
on the appeal. “We must take it, therefore, 
that as in the present case, the record has 
mot yet been transmitted to England, it is 
competent to this- Court to deal with the 
‘applications which have been presented. 
‘Now, so far as the merits of the applications 
are concerned, it is fairly clear that the ap- 


_pellants had no knowledge of the death of three’ 


of thé respondents till the matter was reported 
to them in the course ofthe investigation of 
the sufficiency of the security. They at once 
took steps to have the legal representatives 
brought on the record before the District 
Judge, apparently for the purpose of the 
,.enguiry: before him.’ This was, perhaps, 
hot; gnite regular, because the District Judge 
who had been directed to report upon the 
security, had not seisin of the appeal and had 
no jurisdiction to make the. order for sub- 
stitution. The parties substituted, however, 
did not-take exception to the course which 
was adopted, and did not urge that the 
application for substitution must be presented 
to this Court and orders thereupon passed 
‘here. In substance, therefore, the legal 
representatives of -three of the respondents 
have been. brought on the record and 
they have allowed themselves to be treated as 


if they have been made parties by a valid ` 


order of a competent Court. It is desirable, 
however, that to avoid all objections of a 
technical character, an order for substitution 
should now be-made by this Court. So far as 
: Manilal Ohowdhury is concerned, he is stated 


to have died in December, 1908. There is no- ` 


thing to indicate when the fact of his death 
came to the knowledge of the appellants ; but 
it is clear fhat as soon as the respondents 
presented their application on the 13th July, 
1909, for an order that the appeal has abated, 
the appellants ' presented ‘their application 
(24) 17 O, 639, e 
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on the 26th July to bring on the scence the 
heirs of the deceased respondents. It is 
contended under these circumstances by thé 
learzed Vakil for the respondent -that under 
Order 22 Rule 4 the appeal must be taken 
to have abated and that application must, be 
made under Rule 9 of that Order to set aside 
the abatement within the time allowed by 
Art.171. In our opinion, there is no substance 
in this contention. In the first place, Order 
22 has no application to appeals to His Majes- 
ty in Council It cannot be dispnted that 
the Judicial Committee, in respect of pro- ' 
cedure with regard to appeals presented to - 
His Majesty in Council, are not limited by 
the provisions of the Code. In this- view, 
no question of limitation would arise.- In the 
secand place, if Manilal died in December - 
1908, the appeal even ifit had been an appeal 
pending in this Court would not abate till June 
1909, and an application to set aside that 
abatement, would be in time if- made' within 
60 days from the date of abatement. - In- any- 
view, therefore, it is clear that there - is DO 
substantial objection to the substitution of the’ 
parties on the record. We, therefore, direct 
that the legal representatives- of: all the 
deceased respondents be brought on the record 
and notices do issue on them. This -order is © 
made subject to the Rules of the Judicial -` 
Committee’ and any orders and directions 
that may be given by their Lordships in this ` 
matter at the hearing of the appeal.” : 
Application for substitution allowed. 





(s. c. 10 C. È. J. 330.) . 
CALCUTTA HIGH, COURT. 
APPEAY, TO THE Prryy Councit No 55 or, 1905. 

August 10, 1909. - 
Present :—Mr. Justice Mookerjee aad 
; Mr. Justice Vincent. 
SAMARENDRA CHANDRA DEB— 
RESPONDÉNT TO ENGLAND—PPFTITIONBR 
versus 
BIRENDRA KISHORE—ÅPPELLANT TO 
ENGLAND—OPPOSITE PARTY. 

- Privy Council Appeal—Application to High Court— 
Abatement of Appeal—Practice. 

“After the final admissjon of an appeal to the Privy 
Ogunoil but before the transcript of the record is sént 
to England, the defendant respondent made an applica- 
tion to the High Oourt that the appeal may be direct- 
ed to be taken off the file, onthe ground that as he has 
became & Sovereign Prince in the meantime, the 

appeal can no longer be prosecuted- against him. 

d, that the High Court is- competent to deal 
with the application. But the application was sent 
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Po the Judicial Committee to be dealt with, with a 
report that ‘the facts” eat in the petition aro well 


i founded. 


- Application for enoni of an Appeal -to 
the Privy Council. ` 

Mr. Ohackravarti and Babu Harendra 
Narain Mitter, for thé the Appellant. ' 

Dr. Rash Bahar Ghose, Babus Doako Nath 
Ohakravarti and Taruck Ohandra ‘Chakravartt 
for the Respondent. 


Judgment. 
final admission has been made by this Court but 
the transcript of the record has not yet been 
sent to England. The respondent has now 





applied that the appeal: may, be directed to be ` 
taken off the file or -in the alternative that ` 


the petition may be transmilted to their 


_Lordships: of’ the Judicial Committee for . 


disposal. The circumstances under which 
this application: has been made may be shortly 
stated. The plaintiff who is,the appellant 
before the Judicial Committee sued the defen- 
dant who was then the duly appointed Jubaraj 
of.the Gadi of Hill Tipperah for declaration’ 
that he himself by: virtue of his previous ap- 
pointment as Bara, Thakur was entitled to the 
succession after the demise of the then Rajaand 


that the defendanthad noright of succession . 


thereto Oneof the objections taken tothe main- 


tenance of the suit was, that it was nob com- | 


petent to the Municipal Courts of British India 
to entertain a suit of this character in which 
the validity of an-act of State by a Sovereign 
Prince was called in question. The suit was 
dismissed by the Court of first instance and 


this decision ‘was affirmed on appeal to this - 


Court. The plaintiff then obtained leave to 
appeal to. His , ‘Majesty in Council. Daring 
the pendency of this appeal, the father of the 
defendant the Maharaja.of Hill Tipperah died 
onthe 12th March 1909 and on the 3rd June 
following, the Government of India recognised 
and sanctioned the succession of the defen- 
dant to the Raj of Hill Tipperah and-rejected 


the memorial of the plaintiff for- recognition’ 


as Raja. The defendant now contends that 
by virbue of the recognition of the Govern- 
ment of India he has become a Sovereign 
Prince and that the appeal can no longer be 
prosecuted against him. -On behalf of the 
appellant, it has been contended that this 
- Court has no jurisdiction to entertain this 
` application. -In’ view of the decision of this 


Court inJadunundan Koer v. “Ram Jibanlal (D, 
z 120. L-J. B31; 4 Ind. Cas. 454, 


` 
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it is -clear that ito ‘is gagak d to this 
Court to. deal -with this application. 
question is, what order should be passed there- 
upon. The question raised is one of consider- 
able importance and if this Court directed the 
appeal to be taken, off the file, it would be 
open to the appellant < to apply for leave to 
appeal to. His Majesty in Conncil against 
such arder. Itis, therefore, more convenient 


that the application should be considered by 


the Jrdicial Committee. The order will be 
that the application be transmitted to the 
Jadicial Committee- with a report that the 
facts.stated therein appear to this Court to be 
well founded. 


1 


Appeal ‘diemissed. 


(s c. 10C. L. J. 297; 11 Bom. L.R 1210; 14 O.W N. 59.) 


PRIVY CoUNCIL, 
APPEALS FROM OUDH. 
July 30, 1909. 


r 


ro 


_Present:—Lord Macnaghten, “Tord Atkinson, ' 
~ Bir Andrew Scoble and Sir Arthur Wilson. 


MUHAMMAD KAMIL AND oriars— . 
` DEFENDANTŠ— APPELLANTS ý 
DeETEus 


` 


Musammat IMTIAZ FATIMA—Prarytrer—. 


RESPONDENT. 
Custem governing rights of parties—Question of fact 
—lonenrrent dec'sions 41 India—Onus of proof—Alle- 
gation af relingnishment or estoppel. 


The existence of a custom : governing tho rights 


of parties, is a question of fact; and when as 
to that question the Courts in India concurred 


in their judgment, the Privy Council declined tõ- 


interfere. 


It lies upon those who allege relinquishment or es- , 


toppel zo establish their-case. | 
Three consolidated appeals from the decrees 


“of the Judicial Commissioner of Oudh, dated 


September 7, 1904 and January 19, 1905, 
modifying and reversing those of the Sub: 
Judge of Hardoi, dated December 12, 1900'and 
August 31, 1903. 


Mr. De Gruyther, K. 0., and Mr. Kuin. for ; 


the Appéllants. ~ 
Mr. K. Brown and Mr. St. George Jackson, 
for the Respondent. | ~ an 
- ` Judgment. | ae 
Sir Arthnr Wilson. —These are three con- 
solidased appeals from decrees of the Court 
of the Judicial Commissioner ‘of Ondh, ‘dated 


-the 7th September, 1904, and, the 19th of ` 
January, "1905, modifying or reversing those 


of the Subordinate Judge of Hardoi. These 


decrees arise out of two suits, and the suits, 


in question will become intelligible from the 
following pedigrees— 


The sole ` 


“A 
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` SHEIKH MUHAMMAD BASAWAN. 


7 
(Junior) “ 


Bh. Muhammad Bakhsh 


l (Senior) 


Sh. Kadir Bakhsh 


| 
Sh. k Bakhsh. 
Murtaza Bakhsh, 
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D 


Mt. Imtiaz Fatima, wife 


Mt. Lehaz Fatima, 


-. Mt, Bhagbhari, died 


Sh. Muhammad 
Ahmad, died 24 


| 





r 


Sh. Muhammad “Muhammad Mubarak 


laintiff. 


ubhan Ali ef 


5 
gram, p 


of Mir 


died Issueless. 


on 24th January, 1888. 


dicd in 1891. 


Amir, died in 


Bil 


October, 1890. 


` 


Mt. Iftikhar Fatima. Mt. Maryam-un-nisa. ` 


| 








Muhd. Abdus Samad, Deft. No. 4. Mt Biraj-un-nisa. 


died on 18th Jan., 


Ut. Tamiz-un-nisa, widow (3 daughters). 


Bano Bibi. 


| 
Nannhi Bibi. 





1865, A.D. 


> 
Alt, Abida Bibi. 


Mt. Ikran.‘un-nisa. 


A 


Aft. Imtiaz Fatima, junior widow, daughter of Muhammad Hussain 


| 


T 
Md. Akil, deft. No. 2. Md. Fazil, doft. No. 3. Mt. Shams-un-nisa. 
of Bilgram, died on 19th December, 1894. 


al 
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‘From that pedigree it will be seen that the 
nameof Musammat Bhagbhari o¢curs twice, 


. firstin the position which she occupied by’ 


birth, and, secondly, as the senior widow of 
Murtaza Bakhsh. She had, amongst others, 
a brother Mubarak and a sister Imtiaz 
Fatima, plaintiff in the two suits, and the 
principal respondent in the first two of these 
appeals. Another Imtiaz Fatima was the 
junior widow of Murtaza Bakhsh, co-widow, 
therefore, with Bhagbhari. This Imtiaz Fatima _ 
is called in the Courts below No. I. Murtaza 
Bakhsh died in January, 1865, Bhagbhari, 
his senior widow, on the 24th January, 1888, 
Imtiaz Fatima No. I, the junior widow, on 
the 19th December, 1854, and Mubarak in 
1891. 

._ Murtaza died possessed of property which 
passed first to his mother, and after her death, 
to his two widows, of whom each held an 
eight anna share. After the death of Bhag- 
bhari, her co-widow, Imtiaz Fatima No. I, 
retained possession of the whole estate until 


‘her death. On her death mutation of names 


was made in favour of the principal appellants 
in respect of a twelve ‘anna share, and ‘in 
favour of Abdus Samad for -the~ remaining 
four annas. The position of Abdus Samad 
appears from the pedigree, as does that of the - 
principal appellants. 

The first of the present suits was instituted 
on the 3lst of October, 1899. It related to a 
share in the 8 anna share of Murtaza’s estate 
which had been held -by his senior widow 
Bhagbhari. -The judgment of the first Court 
in this case decided that the rights of the 
partiés were governed by the Muhammadan 
law, and not by family custom, as had been 
alleged, and this was affirmed on appeal. 
The existence of such a custom is a question 
of fact, and as to this question the Courts in 
Indig concurred in their judgment. On this 
paint, therefore, their Lordships see no reason 
why they should not follow their usual prac- 
tice of accepting concurrent finding of fact. 

The second of the suits now in question was 
instituted on the 11th of February, 1903, in 
ths same Court as the first suit. The dispute 
related to the estate of Muhammad “Mubarak, 
Who died on the 7th of February, 1891, includ- 
ing in that estate a share of the estate which 
had been that of Murtaza Bakhsh and which 
Mubarak was said to have inherited from 
Bhagbhari, and also property which he took 
by inheritance from his father, 


, 


Vol. 1¥4 


With regard to” the property taken by 
Mubarak’ from Bhagbhari a question was 
raised which -does not apply to the estate 
which he took from his father—the question 
of limitation. As to this question of limit- 
ation, their Lordships are of opinion that it 
was properly dealt with in the Courts below, 
and that the time began to run, at soonest, 
from the death of Imtiaz Fatima, the co-widow 
of Bhagbhari, and not from any earlier period. 

Another question raised was whether the 
now plaintiff, Imtiaz Fatima, had relinquished 
her claim, or was estopped from pressing it. 
Their Lordships are of opinion that the ques- 
tion has been rightly and satisfactorily dealt 
with bythe Judicial Commissioners. It lay 
upon those who alleged such relinquishment 
or estoppel to establish their case, and their 
Lordships agree in thinking that they have 
failed to do so. 

There remains one question, namely, 
what shares did the plaintiff, Imtiaz Fatima, 
take in property- inherited by Mubarak trom 
Bhagbhari, and that inherited by him from 

“his father, respectively ? Upon this point their 
Lordships see no reason to dissent from the 
view taken by the Judicial Commissioners, or 
from the reasons given in support of that view. 

This disposes of the question raised upon 
these appeals. The result is that their bord- 
ships will humbly advise His Majesty that 
all the appeals should be dismissed. 

The appellants in the first two appeals will | 
pay to Imtiaz Fatima (who alone appeared in 
those appeals) her costs of the appeals, and 
Imtiaz Fatima will pay the respondents’ costs 
-of her cross-Appeal, and these costs will be 
set off against one another in the usual way. 

< Appeal dismissed. 
oe: 





(s. o. 10 O. L. J. 836). 

CALCUTTA HIGH COURT. 
APPEAL TO THE PRIvY Counoi No. 32 or 1908. 
August 10, 1909. 

Present :—Mr. Justice Mookerjee and 
` Mr. Justice Vincent. 
SARATMANI DEBI—DEFENDANT— 
APPELLANT TO ENGLAND s 
versus 


. BATA KRISHNA BANERJEE— basea 


— RESPONDENT TO ENGLAND. 
‘Cit Procedure Code (Act F of 1908), 8. 109 cl. (a) 
—Order of remand— Final order” —Pricy  Councsl, 
Appeal, 
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The term “ final- order” within the meaning of. 
clauses (4) and (c) of section 109 of the Civil Procedure 
Code denotes an order whioh finally decides any matter 
directly at issue in the case in respect of the rights 
of the parties. Whether an order is finalor not 

. depends upon its contents Ifit decides finally the 
cardinal point in the suit, if it decides an issue which 
-goes to the foundation of the suit, and,” therefore, is’ 
an order which can never, while the decision stands, 
be questioned again in the suit, it is final within the 
meaning of that section, notwithstanding that there 
may be subordinate enquirieg to be made. 

Where the first Court held that the suit was barred 

but the lower appellate Court held that it was not so 
and remanded the case to be tried on the merits and 
the High Court upheld this order: 
- Held, that the order of the High Court was a final 
order within the meaning of section 109 of the Civil 
Procedure Code and- was appealable to the Privy 
Council, ` 


_ Application for leave to appeal to ika ‘Privy 
Council. 

Dr. Rash Behari Ghose, Babus Dawarka Nath 
Ohakravarti, Turak Chandra Chakravarti, Su- 
rendra Nath Roy and Satyendra Nath Rou, for 
the Appellant. 

Babus Sarat Chandra Roy dharahing and 
Satis Chandra Mookerjee, for the Respondent, | 

Judgment.—We are invited to grant 
a certificate to the appellant thatas regards 
the value of the subjéct-matter andthe nature - 
of the questions involved in this appeal, the ` 
requirements of section 110 of the Code of 
1908 are satisfied. The respondentcommenc- 
ed the suit out of which the present proceed-.- 
ing arises, in the Court of the Subordinate 
Judge of Hooghly and valued therelief claim- 
“edab Rs. 1,500. The defendant took excep- 
tion to the ‘valuation of the suit and further 
contended that the suit was not maintainable 
in view of the provisions of section 244 of the 
Code of 1882. The Subordinate Judge dis- 
missed the suit on the ground that it ‘was 
barred by section 244, and in support of this’ 
view relied upon the case of Jogemaya Dassi 
v. Thackomont Dassi (1). The plaintiff then 
-appealed to the District Judge. The defen- 
dant took a preliminary objection that the ap- 
peal was incompetent and could be entertain- 
ed only by the High Court, -The objection 
was overruled and the appeal heard, with the 
result that the District Judge set aside the 
decree of the first Court on the ground that 
section 244 did not operate as a bar, and re- 
manded the case under section 562 of the Code 
of 1882. The defendant then appealed to this 
Court. On the3rd March, 1905, the appeal 
was allowed and the suit dismissed by 

(1) 240, 473, 
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Maclean, C. J. and Holmwood, J. Subsequently 
this judgment was re-called and the case re- 
agrued with the resalt-that on the 2Ist Feb- 
ruary, 1908, Maclean, C.J. and Coxe, J. dismiss- 
ed,the appeal[ Saratmani Debi v. Bata Krishna 
- (2)].. The appellant alleges that- on her be- 
“half a question was argued before this Court 


that the District Judge had no jurisdiction to _ 


entertain the appeal presented to himand that 
for some reason not explained, this objection 
was not considered. as: appears from ihe 
judgmént. She now applies for leave to 
appeal to His Majesty_in Council. It is not 
disputed, and in our opinion it cannot be 
successfully disputed that- the value of the 
subject-matter of the suit in the Court of first 
instance was upwards of Rs. 10,000 and that 
the order of this Court involves a question to 
` property of like value. There is also no room 
for doubt that the proposed appeal involves 
Substantial questions of law. It has been 
argued, however, vu behalf of the respondent 
that theorder in question which affirms the 
order of remand made by the District Judge 
is nota final order within the “meaning of 
section 109 (a) of the Code of 1908. In sup- 
port of this view reliance has. been - placed 
upon the cases.of Habibunnissa v. Munwarun- 
nissa (3),-Tirunarayana v. Gopalasami (4) and 
Radhakishen v. . Collector of Jaunpore, (5), 
and reference has also- been made to the fact 
that the Judicial Committee refused an appli- 
cation for special leave to appeal to Her 
Majesty in Council in Raja Tusaddak’ Rasul 
y. Furzand Husain (6). In support ‘of the 
appeal; reliance has been placed, on the other 
hand, upon the cases of Hahimbhoy Habibbhoy 
-y. Turner (7), Satyad Mushur Hossein v. Bodha 
Bibi (8), Ananda Gopal v. Nafar Chandra Pal- 
(9) and réference -has also been made to the 
cages of Radha Raman v. Pran Nath (10) and 
Khagendra Nath v. Pran Nath (11). | In our 


Opinion the order against ‘which the appel-- 


lant asks for leave to appeal is a final order 
within the meaning of section 109 of the Code. 
The term ‘final oder’ within the meaning 
of clauses (a) and (b) of the section denotes 
an order which finally decides any matter 
(2) 35 O. 1100; 12 0. W. N. 614. 
_ (3) 25 A. 629. (4) 13 ML 349. 
(5) 28 I. A 28; 28 A. 230. 
(6) 1 Oudh Cases 205. 
(7) 18 I. A. 6; 15 B. 155. 
(8) 22 I. A. 1; 17 A. 112. 
(9) 35 C. 618; 8 C. L. J. 168; 12 O. W. N. 545 
(10) 28 O. 475. x 
- (11). 29 I. A. 99; 29 07895. 
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directly at issue in the case in-respect-of the 
It cannot be -affirmed 
as an inflexible rule of universal application 
that an òrder of remand is nota final order 
for the purposes of the section because it is 
in the nature of an interlocutory order in the 
suit. The answer to the question, whether 
an order is final or not, must depend ‘upon 
its contents. If it decides in effect finally the 
cardinal point in the suit, if it decides an issue 
which goes to the foundation of the suit, 
and, therefore, is an order which can-never, 
while the decision stands, be questioned again 
in the suit, it is final within the meaning -of ’- 
the section, notwithstanding that- there may >, 
This ` 
view is amply supported : by the cases ‘upon 
which reliance has been placed on behalf of 
the appellant. In Rahimbhoy v. Turner (7) 
the appeal was directed against a preliminary 
decree of the High Court of Bombay which 
affirmed the liability of the defendants i in the 
suit to. render accounts and gave various. 
directions as to the extent and mode i in which 
, the accounts were to be taken in view of the 
‘final decree in the suit. The High Court 
held that the decree was not final within the 
meaning of section 595 of.the Code of 
1882 and refused to grant the necessiry 
certificate. Rahumbhoy Hubtbbhoy ‘v. Turner 
(12). The Judicial Committee held that 
the decree was “final on the ground that 
it established the liability of the 
defendants to account, although, ‘as Lord 
Macnaghten observed, the decree in question 
was not the last decree. Again in Saiyad 
Muzhur Ausain Bodha Ribi (8), the Judicial 
Committee held that although every .order of 
remand under section 562 of the Code of 1882 
might not be a final order, yet where anorder 
of this description decides the cardinal point 
in issue in the suit, for instance, the validity 
of a` will, it-is final, notwithstanding that the 
case is remanded for decision om subordinate 
points. A similar view was taken by thisCourt 
in Anando Gopal v. Nofar Ohandra Pal (9) in 
which it was he'd that where an order of 
remand decided questions which went to the 
-very root of’ the matter,—in the particular 
instance, the question: whether certain 
encumbrances had been effectively annulled by 
a notice under section 167 of the Bengal Ten-. 
‘ancy Act—the order was a final order 
although the case ` was. remanded to be 
(12) 14 B. 428, 
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tried out on other issues. The cases of kadha 
Raman v.. Pran Nath (10) and Khagend-a ¥. 
Pran Nath (11), are closely similar to:the case 
now, before us. In each of these cases, 
the suit was brought to set aside an- ex parte 
decree and an execution sale based thereon 
on the allegation of fraud: The suit was 
defended on the ground that it’ was barred 
under sections 13 and 244 of the Code of 
1882. . The Court of first instance allowed 
this objection and dismissed the snit. 
This Court [Pran Nath Roy v. Mohkesh 


- -Chundra Muattra (13)] held that the suits 


were-maintainable, that sections 13 and 
244 were no bar thereto, and, in this view, 
get aside the decrees of dismissal and remanded 
the cases under section 562 of ‘the Civil Pro- 
cedere Code for trial of-the issues on the 
merits. Appeals to Her Majésty in Council 
were. preferred against these orders of remand, 
and no suggestion appears to have been made 
that the orders in controversy were not ‘final 
within the meaning of section 596 of the Code 
of 1882. The appeals were subsequently heard 
by the Judicial Committee and the orders of 
this‘Court were affirmed. The cases relied 


‘upon by the respondents are clearly’ distin- 


guishable. In Jtat Radhakishen v. Collector 
of Jaunpure (5), the order of remand was made 
in an appeal against an’ order refusing to set 
aside an ex parte decree. 
Allahabad ‘held that the proceeding under sec- 
tion 1U8 had not been properly adjudicated 
upon by. the subordinate. Court, as the appli- 
cation under that section had been, refused _ 


without any ‘determination that the defen- 


dants had been prevented by sufficient cause 
from appearing and maintaining his` defence. 
The effect of the order of rémand, therefore, 
as was pointed out by Lord Robertson, was, not 


` to-set aside the ex parte decree but merely to 


‘order directing přocedure. 


~ direct further enquiry on the basis of the ap-- 


plication under section 108. “In other words, 
it was not the suit which was remanded, as 
the decree had not been set aside, but it was 
rather the application under section ‘108 
which was remanded for further investigation. 
Under these circumstances, their Lordships 
pointed out that the order in question was not 
a final order but apparently an interlocutory 
In the case’ of 
. Tusaddak Rasul v. Furzand Hussain (6) the 
` Court of first instance dismissed the suit as 


(18) 24 C, 546, 
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barred: by limitation, . On appeal, the Court 
of the Judicial Commissioner found ‘that the ` 
suit was not so. barred and remanded the cise 
under section 562 of the Code of 1882. The 
defendant then applied for leave to appeal to 
Her Majesy in Council.) The Court of the 
Judicial Commissioner refused to grant leave 
on the ground that the~ question of limitation 
was Only a subordinate question in the case 
and that the cardinal points were the-question 
of legitimacy of one of the parties to the suit 
and the genuineness -and validity of a Will 
executed by his father. - It is obvious from an 
examination of the judgment of the Judicial 
Commissioner that no general proposition that 
an order of remand is not a final order within 
the meaning of section 595 of the Code of 1882 
was intended to be laid down. An application 
was then made for speeial leaye-to appeal to 
Her Majesty in Conncil, and it was rejected 
by their Lordships of the Judicial Committee 
on the l$th July 1898. No reasons were. 
given for the refusal to grant. special leave, 
and the inference cannot ' legitimately be 
drawn that the Judicial Committee intended - 
to affirm the grounds on which “the Judicial 
Commissioner had refused to grant leave. .In 
fact as has been explained by their’ Lordships 
in Moti Ohand v. Ganga Prasad Singh (14) and 
Sadagopa v. Rama Rao (15), as'a rule special 
leave 16 refused unless there is sore substantial 
question of law of general- interest in- 
volved. The twoother cases upon which reliance 
was placed on behalf ofthe respondent, namely, 
Tiru Narayana v. Gopalsami (4) and Habibun- 
nissa v. Munawarunnissa (3) are similarly 
distinguishable. They must be taken to have 
been decided on their own special facts. But 
we must not be taken Lo affirm that if cases 
arose under precisely similar circumstances 
the decisions in question may not require 
re-examimation,» In the case before us, the 
question raised obviously gobs to the very root 
of the’ matter. The defendant denies her: 
liability to be sued in the present action, and, 


_ fram the pleadings, it is manifest that this i 18 


one of the cardinal points in the case, It is 


, quite clear, therefore, on the authority of the 


casés upon which relianóed is placed by the 


“appellant that the ‘order in question is a final 


order within the meaning of section 110 and 

is consequently appealable. The same con-: 

clusion is dedacible from an application of 
(14) 29 I. A. 40, 24 A. 174, . 

> €16),84 I. A. 93; 30 BI. 195, 


` 
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the. test indicated in the judgment , of 
“George Jessel in Shubrook v.. Tufnell (16); 


adapt the words of that learned Judge to ate : 
< case, if -the Judicial Committee differs from 


-the ‘Court below, final judgment would have 


to be entered for. the defendant and there 
would be an end of- the action; the order.in 
question, therefore, is a - final order. > 
<. We- may add.that the “policy adopted by 
the Legislature in the Code of 1908 tends: 
to indicate that ‘an order of the description 
now before us may legitimately; be -treated 
as a final - order -within the meaning of 
section- 110. Section 105 of the new Code 
provides. that although the propriety of- 
interlocutory orders i in the course of a snit 


Ee “maybe questioned in an appeal against the. 


final decree, yet where any party aggrieved 
iby an order of remand from which an. appeal 


~tlies, does not appeal therefrom, he shall 


thereafter be precladed from disputing its 
correctness.. This is a legislative reversal of 
what had been the setiled rule for, many. 
„years past as laid down by vases of the high- 
est authority Moheshur Singh v. Bengal Govern- 
ment (17), Sheonath v. Ramnath (18), Forbes v.” 


_Amegroonessa (19)and Shah Makhun Lali v. Sree . f 


"Kishen (20). In these cases, it was ruled by 
the Judicial Committee that the validity of an 
‘order. of remand might, at the option of the 
party aggrieved, be tested by an immediate 
_appeal against it, or by an objection taken in 
an appeal against the final decree. In the 
same way, section 97 of the Code of 1908 pro- 
‘yides, that if a party. aggrieved bya prelimi- 
wary- decree does not äppeal from snch decree, 


p she shall be precluded from disputing its cor- 
rectness in any appeal which may be preferred 


against the final decree. This again is a le- 
gislative reversal of the decision of the major- 
ity. of the Full Bench in Khadem Hossein v. 
Emdad Hossain (21). We do not rely upon the 
sections of the new. Code as governing the 
question raised before us, because the order 
in question in the present suit was made 
before the new’Code came into force. -Bat we 
think that ‘the provisions of the new Code 
afford a sufficient indication of the ‘policy of, 


< the: Legislature that the -validity of orders of 


_ (16).(1882) 9 Q. B.B. D. 631; 30 W. R. 740, 
g: 7 M. Í A. 302. Ne 
16) 10 BL L'A. 413 ; 8 W. B. 21 (P. C.) 

--' (19) 10 M. I A. 340 ; 5 W. R. 47 (PO) 

-+ (20) 12 M. I. A. 157; 11 W. R. 19 (P. O.) ; 2 B. L. 
R. 44 (P. C.) 

. (21) 290. 758. Lge He pel ys 
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remand and of preliminary decrees ought to 
be tested ‘at the earliest possible opportunity; 
a litigant ought not.to be, allowed to take his 
chance of a final decision in his favour, and, 
when he is defeated, on the merits, to get-the . 
whole proceedings nullified on the ground ' 
that thé preliminary decree or the order of | 
remand was open to objection. We. must 
consequently hold that the order of the High ~ 
Court which affirmé the order of remand made 
by the District Judge isa final order within_ i 
the meaning of section 109 and is conée- 
quently, appealable. A certificate will there- . 
fore be granted that as regards nature and 
value, the case satisfies, the ni Lapak sa of 
section 110. K 4 
: ; ` Leave granted: : 


ra 





“(5.6 13 C. W- N. 153). 
CALOUTTA HIGH COURT... =, 
ORIGINAL Civet Suit No. 288 oř 1908., 
- July 22, “1908, ~ fe 
Present :—Mr. Justice Chitty: , 
BASIR ALI AND ANOTHER—PLAINTIFES 
ı versus 
HAFIZ NAZIR “ALT AND OTHERS — | A 
DEFENDANTS. a= 
- Muhammadan Law— Partition decree—Minors not 
parties, ‘not bound—Dower, prompt, not relaimed by 
rife; passes on to her” hews—Limitation—Contract by 
Jather on behalf if minor sons—-Evidenct to contradict 
statement in documen!—Pin-mo:iey— Personal allow: 


ance. 
Where ina partition suit, certain minor share-holdérs 


. were not parties.and their interests were rot legally, 


protected : Held, that they were entitled to have the 


~ mabter;gone into again, as they were not bound by the 


decree in that anit; but the division as then made 


should not be disturbed more than is absolutely ee 


necessary to properly adjust the interests of “the 
several persons. say 

A prompt dower though not demanded by the wife 
during her life-time upon her husband, forms part of ' 
her estate after her death and passes to her heirs. 

The exeotitor ofa Muhammadan testator takes the 
whole of the estate by virtue of the provisions of the 
Probate and Administration Act; as to two-thirds, 
he isa bare trustee for the -heira, whose rights 4 
Muhammadan testator cannot defeat by will; as to the 
remaining one-third he holds it subject to the 
dispositions of the wilL -` 

Kurratulain v. Nushat- ud-dowla, 838 0. 116: 9 0; 
W. N: 938 (PO. ), followed. - 

Therefore, where a Muhammadan husband is the | 
exécutor of his wife's Will and the amount of the. 
prompt dower remained unpaid, he being “in the 
position of a trustee cannot avail ‘himself’ of the limit 
of three years as provided’ for by the Limitation ‘Act; 
though he might have done so had he held the:dower 


simply as a deb tc io Lie wifc’s celate a 


‘ 
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A Muhammadan father has the power to make a 
contract for dower on behalf of his minor sons, and 
thé contract would be valid and binding even though 
it were made after the marriage; and the amount 
“ named in the contract must be paid irrespective of 
the husband's means, and evidence cannot be allowed 
tobe gone into to show that the parties to the 
contract meant something else and that their intention 
was not to insist upon the payment of dower. 

Sugra Bibi y, Musuma Bibs, 2 A. 673 (F. BJ), re- 
ferred to. i 

Pin-money is inthe nature,of a personal allowance, 
and if the wife did not make any demand in respeot 
of it during her life-time, her heirs cannot after her 
death enforce it against her husband, as it is not a 
debt due to her estate. i 


The ` Advocate-General and Messrs. B. O. 
Matter and S. K. Mullick, for the Plaintiffs. 

Messrs. B. Ohakravarti, O. R. Dass, and B. 
K. Lahiri, for defendant Hafiz Nazir Ali. 
- Mr. 5. S. Ahmed, tor the minor defendant, 
Asgari Begum. A 

Mr. A. Rasul, for the minor defendants 
Ayesha Begum and Nooroozema Begum. 

Judgment.—‘This is a suit brought 
by one Basir Ali an infant by his grandmother 
and next-friend Elahi Jan Begum and by 
Elahi Jan Begum in her personal capacity. 
Basir Ali has since the institution of the suit 
attained full age and Elahi Jan Begum now 
remains on the record only in her personal 
capacity as plaintiff. The defendants are the 
father of Basir Ali, Hafiz Nazir Ali, and the 
three daughters of the first defendant, who 
are all infants. The suit is for a declaration 
that a partition effected by a decree of 1903 
“is not binding om Basir Ali and (it may be 
presumed) on his minor sisters. The plaintiff 
- asks for-an enquiry as to the estate of his 
mother Kobra Begum, for the administration 


of that estate and for an account against” 


the father Hafiz Nazir Ali. The plaintiff also 
seoks.to include in his claim, his share in 
a sum of Rs. 32,000, the dower agreed upon 
between his father and mother and a further 
sum of Rs. 23,800 which he alleges to have 
been due to his mother for arrears of pin- 
money. ; 

“There is no dispute as to the main facis 
which are as follows:—One Morad Ali died 
in 1880 leaving property of very considerable 
value, estimated at some twenty lacs. He left 
several children and a widow, the plaintiff 


Elahi Jan Begum. “One of his -danghters” 


Kobra Begum on the 30th of August, 1882, 


was married to the first defendant, who was, 


then a boy of 14 years of age. On the 16th 
September 1882, a deed was executed by the 
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first defendant’s father under which “ib was 
arranged that the first defendant’ should pay” 
his wife a sum of Rs. -32,000 as` dower, one 


half prompt and the-other half deferred. 


The deed also arranged for an allowance of 
Rs. 100 a month to the wife as pin-money.' 
The wife's family was wealthy, the husband’s 
family impecunious; aud there is no doubt 
that the first. defendant had not then and 
indeed had no immediate expectation of, 
becoming possessed of so large a sum as R$, 
32,000. By a contemporaneous document, it, 
was agreed that the first defendant should 
not remove his wife from her - parent’s house 
or take her away to his country but "that he 
should continue to reside in the house of his 
father-in-law as khana damad. On the 4th of 
September 1901, Kobra Begum filed a suit in 
this Court No. 746 of 1901 claiming her share, 
7/48ths of her father Morad Ali’s estate’ and- 
asking for partition of that share. The plain- 
tiff Elahi Jan Begum was a party defendant 
to that suit with the other members of Morad 
AJi’s family. In March 1902, Kobra Begum 
died leaving her surviving the first defendant, 
her husband, and the plaintiff Basir Ali and 


the minor defendants, her four children. She ` 
left a Will of which she appointed her 


husband sole executor and he “took ‘out 
probate of that Will on the 12th of April 
1902. The Will purported to make no disposi- 
tion of the property but Idft ib to- pass 
according to Muhammadan Lay. As ‘such 
executor, the first defendant got himself 
substituted as party plaintiff in suit, No: 746 
of 1901. Some attempt seems to have been 
made to bring his children algo on the 
record in that suit but it was disallowed. On 
the 5th of March, 1903, a consent-decree was 
passed in that suit, under which, inter alia, 
the first defendant as representing Kobra 
of 7/48ths 
as her share in Morad Ali’s property. That 
decree also provided for a partition of that 
share and it went further and provided for 
partition of the share between the husband 
and children of Kobra Begum, }th to the 
husband and three-fourths to the children. 
Elahi Jan Begum, who ag an’ heir of her 
daughter would be ‘entitled to one-sixth of 
her estate, gave up her claim to that so far 
as Kobra Begum’s share in Morad Ali’s 
property was concerned. On the 12th July, 
1904, the Commissioner made his return in 


ac 


that case. It should be mentioned that Hafiz ` 


. deal ` with the ‘dower 
, divides itself into these two main heads and 
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Nazir Ali was appointed - Hecziver in 
that. cage of the property of himself apd his 


. children. He has been appointed and still is 


the guardian of the property of his three infant 
daughters. Elahi Jan Begum, was the guardian 
of the person and property of the plaintiff 
Basir Ali. who hassinceattained his majority.” 


Seven issues were raised in this case which‘ 


were as follows :— 


I. Whether the plaintiff Basir Ali is bound 


by the decree of the 5th March 1903. 
~ IL. What is the effect of the decree, regard 


being had to subsequent: dealings with the 


property ? 
IL.: - Whether the shares can be re-adjasted. 
IV. Was the agreement as to dower ever 


vo to be an effectual one or was it 


introduced as a penalty to induce the first 
defendant to be a khana damad ? 
Ka N, Whether itis eee on the firat defen- 
dant. ‘~ 

VI. Whether it was excessive. 

VIL Whether Elahi Jan Begam is not 
barred from claiming her share. 

lt will be seen that the first three issues 
deal with the 6/48tba share of Kobra Begum 
in Morad Alis property, The.’ last four 
The case naturally 


1 will so deal with it. The plaintiffs do. not 
seek to disturb, the consent-decree in so far 
as it purported,” “to curtail Kobra. Begum’s 
share by 1/38th. They are content with the 
6/48 ths. It is obvious that Elahi Jan Begum 


“asa party to the suit of 1901 is bound by that 


decree, but it cannot be seriously contended 


that Kobra Begum’s children, who were all, 


infants and were not even parties to that suit, 
could possibly be bound by the decree to 
which their father and grancmother con- 
sented. It, therefore, follows that Basir Ali 
is now entitled to ask that the division of 
the property of the estate of hismother Kobra 
Begum between his father and the children 
should be scrutinised, that an enquiry should 
be held to see whether that was a fit’ and 
proper division to be madé at that time and 


-. whether it was, in fact, -a trae division of 


that portion of her estate in the proportion 
of one-fourth and three-fourths. It was argued 
on the part of the first defendant that a 
partition ‘once made could not. be re-opened, 
unless it was first shewn that it had been 
prejudicial to the interests of the infants 


whose estate, was dealt with under it. Mr. i 


s w 
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Chakravarti quoted some passages from Mr. 
Mayne’s work on Hindu Law. I cannot, 
however; see that they apply to this case. This 
is a question not of partition in a joint undi- 
vided Hindu family but of the division of a 
Muhammadan estate between the heirs who 
are entitled to it. The heirs, who were then 
minors and whose interests were not legally 
protected at the time of the partition, are 
clearly entitled to have the matter gone into 
again. The plaintiff does not ask, nor do I 
think that would be equitable, that the divi- - 


sion as then made should be disturbed more. - 


thanis absolutely necessary to properly adjust 
the interests of the several persons. For that, 
the decree must, provide. 

I then pass to the second question, that.of 
dower. The dower in this case, the-wife having 
died, may be taken asa whole. There is no 
distinction between prompt and deferred, as 
it is admitted that no demand was made by 
Kobra Begum upon her husband for the 
-moiety which was prompt. That the dower 
forms part of her estate and is an asset of 
that estate seems to me to be perfectly clear. 
Tt resembles a sum which: is payable to a man . 
under a Policy of Life Tusurance effected in 
his own name, Though it is not payable till 
after- his death; he can dispose of it by will, 
or-if' he dies intestate, it passes to shis ane 
It*is conceded that the dower -passes to the 
heirs of the lady. It does not do so by Treason 
of any express contract to that effect. It must 
necessarily do so because they are heirs, ?.e., 
as part of her estate. The fact that she did 
not in her life possess it or have a claim to. 
it appears to me tọ make no difference. As 
part of her estate it vests in her executors. 

Mr. Chackravarti argued, at some length, 
that in the case of a Muhammadan executor, 
the property. did not-vest in the.same way 48 
the executors of other denominations, but 
this proposition does not admit of argument. 
Ib is settled by authority: Their Lordships of 
the Privy Council in the case of Kurratulain 
Bahadtir v. Nuzhat-ud-dowla Abbas Hossein 
Khan (1) have stated in unmistakable’ langao-. 
age that the executor of a Mabommadan takes 
the whole of the estate by. virtue of the | 
provisions of the Probate and Administration 
“Act. As,to two-thirds, he is a bare trustee | 
for the heirs, whose rights a Muhammadan 
testator cannot defeat by- Will, As to the 
remaining one-third he- holds it subject to 

(1)-96. WON. -988; 83 C. 116, 7 ¢ 
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the dispositions, if any, of the Will. Here 


there is no distinction, as Kobra Begum did. 


not purport to dispose of even one-third of 
her property in any peculiar way. Ib is 
perfectly clear that, of the whole estate, the 
executor is a trustee and, therefore, in a 
fiduciary | position. This disposes of the 
objection that the claim of Elahi Jan to a share 
in the dower was barred by the law of limit- 
ation. The first defendant being in the position 
of'a trustee it is clear’ that he cannot avail 
himself of the ‘limit of three years as provided 
for by the Limitation Act, though he might 
have done so had he held the dower simply 
as a debtor to his wife’s estate. 

Then, it was argued that Blehi Jan could 
not claim her share of dower, because it had 
been dealt with in the previous suit. I cannot 
find that the subject of dower was in any way 
dealt with in that suit. Indeed, it could not 
be, for that was a suit with respect to Morad 
Ali's ‘estate. As to the amount of the: dower, 
it-was contended that it was ‘excessive and. 
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that the Court would enter upon an enquiry - 


to ascertain how much ought to have been 
contracted for.-It is conceded that the father 
had the power to make a contract for dower 
on behalf ‘of his minor sons. There is also no 
question that such a contract would be valid 
and binding, even thoughit were mide, as 
this-was made after the marriage. (See, 
Wilson's Digest, sec. 45). With regard to the 
amount, Mr: Ohakravarti relied on certain 
passages -in Ohap. II of the Hedya (ree, 
Grady’s Edition p. 41). I have’ carefully 
considered these passages - which were, no 
doubt, -before the learned Judges in the case 
of Sugra Bibi v. Musuma Bibi (2). In that 
case, the Full Bonch held that the amount 
~named in the contract must be paid, irrespec- 
tive of the husband’s means and there is no 
authority quoted against that proposition. 
“That the Courts were bound to give’ effect to 
such contracts is, I think, clear from the 
necessity which the legislature felt of passing 
section 5 of the Oudh Laws Act, 1876. If 
the Courts had been able to deal with the 
- question themselves, there would have been 
no necessity for that provision. I decline to 
allow the first defendant to go into- evideuce 
to show that the parties to the contract meant 
something else—that their intention - was not 
to insist uponthe payment of dower but merely 
te-insist upon the first defendant becoming a 
(2) 2 A. 573. ; 
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khana damad. I think, therefore, that the 
Rs. 32,000 for dower forms part of Kobra ` 
Bogum’s estate and is divisible among her 
heirs. ‘The first defendant will retain one- 
fourth, Elahi Jan wil! be entitled to one-sixth 
but She has made over her share to Basir Ali 
and she is willing that in this sait he should 
take that share. The remainder will. be 
divided among the children of Kobra Begum 
as residuaries, Basir Ali taking a double 
portion as between himself and his sisters. 

. With regard to the claim for pin-money, 
Rs 23,800, this is not, in my opinion, 
sustainable. In the first place, limitation 
would. have run against the wife so that, in 
no event, could more than 6 years arrears 
be olaimed; but, I think, that it was in the 
natute of a personal allowanée which the 
wifa possibly had no necessity to make and 
for which she certainly did not, make any 
demand during her life-time. It is not, I think, 
a debt due to her estate which her heirs can 
now enforce against the husband. 

There will, therefore, be a decree declaring 
the shares of the respective parties in the 
estate of Kobra Begum including the dower, 
t.e., one-fourth to Hafiz Nazir Ali one-sixth to 
Elahi Jan Begum, two-fifths of the residue to 
Basir Ali and one-fifth of such residue to each 
of the 3 minor defendants, it being noted that 
Elahi Jan has given up her. claim to the 
6/43ths share decreed in suit No. 746 of 1901. 

There will be a -declaration in terms of 
paragraph 1 of the prayer of the plaint that 
the decree in that suit of the 5th of March, 
1903, is not binding upon the plaintiff Basir 
Aliorthe minor defendants.’ Refer it to a 
commissioner of partition to enquire whether 
the former partition was just and equitable 
in the interests of the children of Kobra 
Begum. The commissioner to report how 
that partition should be re-adjusted, if neces- 
sary. The commissioner to have regard to 
the former division of the four parties and to 
disturb it as little as possible. 

` The first defendant must account for the 
shares i in the property of his four children 
from such date as he took possession of it- 
as receiver in suit No. 746 of 1901. | 

A Receiver must be appointed of the shares 
of the four children, and (the first defendant 
agreeing) the Rs. 24,000 due from ‘him in 
respect of dower, will form a charge upon his 
share of his wife’s estate. This suit was no 
doubt, necessary, but the hearing has been 
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prolonged entirely on account of the conten-. 


tions raised by the first defendant in which 
he has failed. I, therefore,order that he do 
pay the costs of the second and third days’ 
-hearing of all parties. The other costs of the 
suit will be dealt with as ina partition suit. 
Further directions and subsequent costs 
reserved. Liberty to apply. The commissioner 


is to have regard to any monies expended © 


by the-first defendant on the . improvement 
of the property. 





(s. o. 13 C. W. N. 160.) 
. , CALCUTTA HIGH COURT. . 
Seconn Otv Appzat No. 1822 or 1906. 
~ August 25, 1908. 
Pisa: :—Mr. Justice Coxe and Mr. Tasties 
Bell. 
ABBAS ALI SHIKDAR—DRFENDANT— 
APPELLANT 
versus 
KARIM BAKHSH SHIKDAR AND OTHERS 


—PLAaInTIFF—-RE3PON DENT. 
Transfer of Property Act (IF of 1882), s 54—S4le 


—Muhammadan Las Hiba bil ewaz—Considsration— 


Copy of Koran. 

A copy of the Koran i is | a valid consideration for a 
transfer of immovable property in the nature of a 
Atha bil ewas, 

A gift of immovable property made in -considera- 
tion of a dower debt of Rs. 49 and on account of right 
of inheritance is not a proper Aiba bil eas at all but 

‘a sale within the provisions of section 54 of the 
Transfer of Property Act, and‘can only be effected 
either by a registered instrament or by delivery, the 
property being less then Bs. 100 ın value. Ghulam 
Mustafa v. Her mat, 2 A. 854; Suba Dibi v. Balgobind 
8 A. 178, referred. to. 

"Mahomed Euph Ravutan v. Pattamea, Ammal, 28 M. 
70; Khajooroonissa v. Roshanjehan, 2 O. 184; 26 
W. R. 86; 31. A. 291, distinguished. 

Appeal from the decree of Babu Durga 
Oharan Sen, Sub-Judge of Dacca, dated July 
81, 1906, affirming that of Babu Ramesh 
Chandra Sen, ‘Third Munsif of Naraingunge, 
dated September 16, 1905. 

Babus Dwarka Nath Ohucterbutty and Sarat 
Chandra Bysack,forthe Appellant. 

Babu Gobinda Chandra Dey Eoy, for the 
Respondents. 

Judgment.—in this suit the plain- 
tiffs sued for recovery of certain land, which 
formerly belonged to one Asu Sikdar, on the 
ground that Asu Sikdar had given one quar- 
ter of the property to his wife, the 4th 
plaintiff in lieu of dower, and the remaining 
three-quarters to the first three plaintiffs 

„by a hiba bil ewas in consideration of a copy. 
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of the Koran. The Courts below have decreed. 
the suit and the defendants appeal. 

The first point ‘taken is that the 80- ~callad 
hiba bil swaz in favour of the first three 
plaintiffs is not æ hiba bil ewas at all, but a 
simple kaba or gift, and, therefore, was in- | 
effectual in the absence of any delivery of 
possession. We have, however, been shown.no , 
authority for holding that a copy of the. 
Koran is not a valid consideration | for. a, 
transfer of this nature and we think that 
the appellant’s contention with reference to 
this document cannot be supported. _ f 

The next point taken is that the verbal’ 
gift to ‘the’ 4th plaintiff is, invalid. It. 
is argued that it is either a gift ora sale or 
exchange. Ifit is a gift, itis invalid by 
reason of the fact that possession “was not 
delivered. If it is asale or exohange, it is 
invalid under the provisions of the Transfer 
of Property Act. 

It appears, to us that the'so- called gift was 
a sale. According to the plaint it was mado 


in consideration of a dower debt of Rs. 49, 


and “on account of right of inhéritance. on 
Such a transaction is usually described as-a 
hiha bil ewaz with respect to which it is said, 
in Baillie’s Digest (p. 122, 2nd Ed.) that the, 
transaction which goes by the name of hiba 
bil ewus in India is not a proper hiba bil, 
ewus ab all bub asale. A gift in lieu `of 
dower is- described» as bye mokasa, which is 
also a sale. Under the Mahomedan Law these” 
transactions do not require delivery of pos- 
session, but, if it be granted that they were 
sales, they must“ come within the provisions 
of section 54 of the Transfer of Property 
Act. That they are sales seems to us to 
follow from the definition given in that sec- 
tion and besides the section- tha following 
authorities may be cited, namely, Macnagh-, 
ten’s Mahomedan. Law, p. 217; Ghulam Mus-. 
tafa v. Hurmat (D, Suba Bibi v. Balgobind, 
Dass (2). Ifthen this transaction was a sale, . 
it could only be effected either by a registered , 
instrument or by delivery, the property being. 
less than Rs. 100 in value. ; 
The Court below treats the transaction as , 
a gift and holds thatit comes within the. 
operation of section 129 of the Transfer of- 
Property Act. ‘That section lays down that. 
nothing in the chapter of the Act which. 
relates to gifts, shall affect any rule of Maho-. 
medan Law. But that chapter could not in. 
(1) 2 A. 854. ~ (2) 8 A. 178., 
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-any case affect this transaction,’ “inasmuch: as 
it “refers only 
which the transaction under discussion certainly 
was not. The learned Subordinate Judge relies 
glso on the decision in Muhomed Heuph' Rhvu- 
tan v. Paitamsa Ammal (3) in’ which it was 
held, following Khajoorcontsea v.-Rowshan Jihan 
(4) that in cases of this nature tratisfer of seizin 
is not necessary, “But Khdjooroo nissa Vv. Bowo 
shan Jehan (4) was decided long before- the 
Transfer of’ Property Act, and even then it 
was beld that in the case of ar “deèd of gift 
for consideration, there must'bo a bona’ fidé 
intention on the ‘part of the donor to divest 
himself in ‘presenti ‘of the property, and to 
confor it on ‘the’ dones. Tha’ question whe- 
ther the Transfer ‘of Property Act was ap- 
plicable was apparently not considered in 
Mahomed Eisuph Ravutan v. Pattamsa’ Ammal 
(3), nor is it stated whether the'deed of gift 
in that case was registered or not. ` 

"In our opinion the verbal transfer in favour 
of the Sth plaintiff: pleaded ‘in this case 
was a sale, which being unregistered, “could 
only be effected by delivery of possession: 
We do not think, however, that the learned 
Subordinate. J adige had applied his mind to 
the question whether the 4th ‘plaintiff: ob- 
tained. possession as is stated in the plaint. 
He. appears to hold that, even assuming that 
possession did not pass, «still the so-called 
gift was valid. The case must acoordingly 
be. remanded for the trial of the question 
whether possession was delivered. If it: was, 
- this appeal will wholly fail and -the plaintiffs 
will be entitled to a decree: Ifit was not, 
the appeal will succeed with respeot ‘to a 
quarter of the property in suit. 
dents will be entitled to three-quarters of 
their costs in this appeal. The costs of thig 
appeal with respect to- one-quarter of the 
subject-matter will abide the result of the 
remani, 

Oase remanded. 


_ (3) 23 M 70. 
- (4) 2.0. 184; 26 W. R. 36; 8 I. A. 291, 


tdigifts without ‘gotisideration? 


The respon- - 
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ji (aa, 180. W. N. 168) a 
<- OALCUTTA HIGH COURT. 
Recurar Orr .Apprats Nos. 471. ANDr50d ` 
` | < oF 1907.. > 5 w 
o c> + Angusb 114, 1908- -~ ` 
Present — Mr.. Justice Holmwodd and wet 
© >, Mr. Justice Sharf-ud-din. . zi 
| KANUNGOE KRISHUN: PROS&D— | Ae 
= PLAtNTIFR—-APPELLANT + a tae 
versus a 
< ROMESH- CHUNDER MANDUL AND 
‘ OTHERS— DEFENDANTA — RRAPONDRNTSI “1 / 
Civil’ Procedure Coda (Act XLV. of 1882); 4, 492 —. 
Minor, Oonpromtse by guardian of—-Duty of Court i in 
giving Sanction—Presumption | that Court , considered 
the matter duly. 4 z 
‘ Where a decree against 4 minor was panded on & 
compromise without any judicial enquiry or finding 
as to whether the compromise was for his benefit, 
although a former order of sanction to file the com- 
promise petition was given tg an official of the Court 
who acted as his guardian ad litem: Heid, that, the 
decree was mot binding cn the minor and should, ben 


- got aside. “- 


Ram aed v. Mungal, 16W. 6, 232; harat “ohun. 


der v. Kartik, Chundar, 9 O. 810; 12 0. L. R 455, Lala | 


Aajlıs v. Narain Bibs, TO. W. N. 90, Firupakshappa 
v. Shidappa, 26 B. 109, Kalavati-v. Ohedi Lal, 17 A. 
531; Gobindasami v. Alagsri, 29 M. 104, followed. 
When the Court permits a compromise it must be | 
Presumed in the absence of any evidence to the 
contrary, that the Oourt did its duty in the matter 


and was satisfied before -giving permission thatthe. < 


qompromisze, was for: the benefit . of the minor, 
concerned. 

`~ Midnapur | ‘Genimindari Co. v. Gobind, 80L F3 
31 and Aman Singh `v. ' Naram Singh, AO À. o 
referred to. 

But if.the guardian neglected the minor's ihterost” 
and the Court without making an enquiry passed an 
order prejudicial to the minor and not‘'an xpress 
sanction to the decree, the decree based on: it mist 
Be set-aside. 
< Appeals from the decrees of Babu J ogendra. 
Nath Mukerji, Sub-Judge of Cuttack, dated 
September 19, 1907. í 

Moulvi Shameul Huda, for Babu Mehndi 
Nath Roy and Babu Monmotha Nath, Mukherji; 
for the ‘Appellant. 

Babus Nalini Ranjan Ohatterji and Nogenidva 
Nath Ghose, for the Respondents. 

. Judgment. —These appeals'are by the 
minor plaintiff in two suits which he brought 
through his mother and.guardian fora dex 
claration that neither he nor his ancestral. 


‘properties were bound-by two decrees passed: 


against his father and himself: on the 30th: 
June, 1904, on the basis of a compromise 
which he alleges was collusive and fraudu- 
lent and was inoperative as against him he- 
being a misor. at ‘the time aud.;the decree 


< 
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having been passed without any judicial en- 
quiry or finding as to whether the compro- 
mise was for his benefit, althougha formal 
order of sanction to file the compromise pe- 
titions was given to an official of the Conrt 
who. acted as-his guardian ad item. 

It appears that the grandfather of the 
‘plaintiff, one Hara Prosad Roy, executed a 
mortgage bond charging the ancestral pro- 
perty with a debt for the discharge of certain 
previous debts secured by decrees under 
which the mortgaged property was liable to 
sale. This was on the 30th May, 1890, before 
the plaintiff's birth and was for Rs. 5,200. 

On the 10th September, 1890, the said 
Hara Prosad Roy and the plaintiff's father 
Rim Prosad Roy gave a mortgage of the Rn- 
cestral property for a sum of Ra. 18,500. 
Upon these two mortgages the defendants 
brought two suits Nos. 35 and 36 of 1993 
wrainst the plaintiff. > g 

In suit No. 
tiff who had neglected to look after his son’s 
case and finally refused to -represent him as 
guardian ad item filed a rafunamizh on the 
24th Jane, 1904, admitting the claim. The 
Nazir of the District Judge’s Court, Baba 
- Ananda Chandra Das, who had baen appoint- 
el gaardian ad litem for the plaintuf upon- 
his father’s rapudiation of the: guardianship 
applied for and obtained leave to filea pe- 
_ tition in Court that suit be decreed as olaim- 
ed. 

In suit No. 36 he filed a petition to be 
allowed to enter into a compromise on behalf 
of the minor and obtained leave to do so. 


By this compromise a sum of Rs. 28,000> 


doe for interest on both mortgages was rə- 
mitted. 

Suit No. 35 was decreed according to con- 
fession of judgment against defendants Nos. 
1 and.2, that is, the- father of the plaintiff 
and the plaintiff himself but the only order 
made was against the mortgaged properties. 
This was for nearly Rs. 15,000. Suit No. 36 
was decreed for Rs. 66,770 against the mort- 
gaged properties and it was also declared 
that if the whole decretal amount was not paid 
off by the sale of the mortgaged: properties the 
remainder will ba realised’ by the sale of 
the other’ properties’ of thé defendants Nos. 
1 to 12. 

-In both decrees it was clearly set out that 
under the customs obtaining in the family 
ef the defendants Nos. 1 to 12, that is, 


85 the father of the plain- : 


under their family usages, ‘the eldest son is 
the malik and entitled to all the samindari, 
ate., properties. 

This custom iš admittedly common. ground 
on the pleadings of both parties in these 
appeals but the plaintiff maintains that thers 
is a further custom of inalienability of the 
ancestral property while the defendants main- 
tain that in the absence of any evidence of 
such -farther custom “the principle of law 
laid down by the Judicial Committees in 
Sri Raja Rao Venkata Surja Mahipatt 
Rama Krishna Rao v. Court of Wards_(1), viz., 
that where there is a custom of primogeniture 
there is no‘restriction on slienation by the 
incumbent for the time being unless a special 
custom is proved to the conlrary must. prevail. 
Upon this point, therefore, we must at once 
find against the plaintiff's contention and hold 


that neither at. the tims of the mortgages 


nor ab the time of the decrees had he any , 
right or interest in respect of the mortgaged 
properties so ag to be able to avoid their. 
sale in execution Of a mortgage-decree ob- 
tained against the then incumbent. This 
would bə enough to conclade his case on 
both these appeals were it not for the 
fact, that in suit No. 35 it is still possible 
that proceedings under section’ 90 may be 
taken against him -and that in. suit No. 36a 
personal decree has been passed against him. 

It is necessary; therefore; owing . to thara 
outstanding claims against him to consider 
the point of law on which alone these appeals 
are based, viz., thatthe attention of the 
Court in suits Nos. 35 and 365 .was not drawn 
to the terms of the compromise and that no 
judicial finding was come to whether the com- 
promise was for his benefit or prejudicial to 
his interests. 

The Subordinate mi yə in the Court below 
has altogether dismissed plaintiff’s suits on 


_ the ground that he has failed to show that 


he was not benefited by the compromise 
decree. ` This is, in our opinion, not sufficient, 
It is perfectly clear from the Nazir's evi- 
dence and from the decrees that the ques- 
tion of the benefit to the minor was not 
adequately-considered either by his guardian 
‘or by the Court. The guardiau says he 
knew Ram Prosad Roy the plaintifi’s father 
was a drunkard and yet he did not mike 
any enquiry when the plaintiff's father and 
the pleader assured him that the plaintiff 

(1) 26 I. A. 88; 22 M. 383; 3 C. W. N. 415. 
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was benefited by thesolenamahs.. The Court 
did not ask him anything regarding them. 
A pleader for.the creditors tpld him that 
the plaintiff- was getting a large remission 
and on his assurance he signed the petition. 

. Two illegalities in the decree are shown 
to the prejudice of the minor, one is ‘that 
interest at 12 per cent. has been allowed 
up to the date of realisation, the other is 
that certain debutter properties which the 
plaintiff’s father and grandfather had no power 
to mortgage were- included: in the decree and 
the plaintiff has succeeded in a third suit tried 
along with the two now before us in getting 
this debutter released from the decree and no 


“appeal has been preferred against this relief. 
The only order in suit No. 35-regarding -- 


the sanction necessary ander - section 463, 
©: P. C., is as follows:—“Babu Ananda Chan- 
dra- Das is permitted to file petition admit- 
ting the plaintiff’s claim on behalf a minor 
defendant No. 2” and in suit No. “On 
application Ananda Chandra Das is eee 
ted to file solenamah on behalf of the minor de- 
fendant No. 2.” Now it has been laid down in 
a long series of rulings of this Court commenc- 
ing with Ram Churn Raha Bukshee v. Mungal 
Sirkar (2) and the case of Sharat Ohander 
Ghose v. Kartik Ohander Mitter (3) and end- 
es with an unreported: case in Spl. App. 

No. 977 of 1905 decided on 15th May, 1907, to 
which one of us wasa party, following the case 
of Lala Majlis Sahat v. Musammat Narain Bibi 
(4), that -in order that a compromise may 


.be binding upon a minor the leave of the 
-Court_ must be express and further in the 


later case that it must be arrived at upon 


the exercise of judicial discretion as to the ` 


propriety of the., compromise in the interest 
of the minor. ` The same view has been taken 
by the Bombay Court in Virupakshappa v. 
Shidappa . (5), where. Jenkins, O. J., laid 


down that the general law was even more: 
-favourable to a minor than section 462, 


C.P.C.; by the Allahabad Court in Kalavati 
v.. -Chedi Lal (6), where it was held that i in 
order to make an agreement or compromise, 
to which section 462 applies, lawful it is 


_ necessary that- the next friend or guardian 
- should ask the Oourt to consider the pro- 


posed terms of the agreement or compromise 
and before making the agreement or entering 
into the compromise should obtain permission 
(2) 16 W. R. 288. 
ae 810; 12 0. L. R. 455. (4) 7 0. W. N. 90. 
(5) 26 B, 109, (6) 17 A, 581. 
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` that his Counsel should give an 


4691. 


from the Court. The Court should record 
the fact that such application was, made to it; 
‘that the terms of the. proposed. dgreement 
of compromise were considered by the Court, 
and that having regard to the interest- of 
the minor, the Court granted leave. A similar 
view was taken in the Madras Court in 


-Govindasami Naidu v. Alagirisami Naidu (7), 


following the English case of Wilson v. Brichall 
(8), where Jessel, M. R., stated that the prac- 
tice he followed and that followed by Lord 
Romilly before him had been to require not 
only that the compromise should be assented 
to by, the next friend or guardian but that 
his solicitor should make an affidavit and 
opinion 
that he believes the compromise to be for 


the benefit of the minor. 


Against this long established and race 
body of authority itis urged that in none 
of these cases had leave been obtained and 
in none of them was.the decree set aside on 


“the ground that-the Court had not sufficiently 


considered the question of the miuor’s in- 

terest and a recent decision of this Oourt in 

the case of Mitdnapur Zemindari Oo. Ld. v. 

Gobinda Mahto (9), is cited in which it was 

held that it must bè assumed in the absence | 
of -any evidence to the contrary, that the 

Court did its duty in the matter and “was 

satisfied before giving permission that the 

compromise was for the benefit of the minor 

concerned. 

Now as to this we may observe in a the first 
place that none of the above rulings were 
apparently considered or cited at the bar, that . 
permission was given to compromise and not 


. merely to file a petition and that -we entirely 


agree with the principle that when the Court 


„permits a compromise it must be presumed, 


in the absence of evidence to the contrary, 
that it gave due consideration to the matter. 

But in this case, as we have shown, the 
record clearly shows that -the guardian 
neglected the minor’s interest and that the 


. Court without making an enquiry passed an 


order prejudicial to the minor and not an 
express’ sanction to the compromise. When 
the question of setting aside such a decree 
arises the true rule is laid down'in Aman 
Singh v. Narain Singh (10), where it was 
held that although in appeal such a decree 
avould be held to be invalid as lan a minor 

7) 29 M. 104. 

Eo (1880) 16 Ch. D. 41; 44 L. T. 118, 29 W. R.-27. 

(9)8 C. L, J. 81, (10) 20 A. 98.. 
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itteould! wotb- “after if had become final‘ and 


"beew acted upon be set aside unless it were 


shown to be- prejudicial to ‘the minor. 
:Here-it is clear that the decree so far as it 

hindethe plaintiff!personally and his property 

other-than that mortgaged was prejudicial to 


the: minor and that there was no valid sanc- “ 


tion to the cémpromise. ° 
“The learned Vakil for the irang enie frank: 
ly-ooncedes that if we are against him on this 


point he has no objection to the plaintiff ob: | 


taining a declaration that the decrees so far 
as they effect ‘him personally and his proper 
ties movable and immovable other thar the 
properties mortgaged are in operative and-such 


“18 the order we propose to pass. 


: There -can be no question of setting aside 
the decrees as regards the mortgaged proper- 
ties. Even apart from the clear’ right of 


' alienation vested in-the incumbent for the 


time being under the rule of primogeniture 


“above referred to,'the mortgages were clearly 


‘entered into for ancestral debts which would 
have been’ equally binding on the plaintiff 
even if he had a joint’ interest on the ances- 
tral properties. We, therefore, direct that thè 
‘appeals be decreed in part and that the dec- 
rées of the Court below be modified and that 
in lieu thereof it be declaréd that the decrees 
in suite Nos. 35 and 36 of 1905 are not binding 
on the: plaintiff so far as his person and pro- 


perties- movable and immovable othsr than’ 


the mortgaged properties are concerned with 
costs to the appellant from the respon- 
dents in both Courts and that his suit as re- 
gards the mortgaged properties be dismissed 


-with 4 costs to respondents, the result being 


that appellant will pay half the costs of the 
respondents in both Courts. 
se : Decree modified. 





(0.18 CW. N, 210) 
CALCUTTA HIGH COURT. 
‘Sxcoxp Crvit Appwat No. 1947 or 1906, 
November 11, 1908. i 
` Present :—Mr. Justice Stephen and 
Mr. Justice Doss. 
` AMBICA OHARAN CHAKRAVARTI ; 
| AND. OTHERS—PLAINTIFFS—APPELLANTS 
versus 
JOY CHANDRA GHOSH AND OTHER8S— 
.  DEFÐNDANTS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), 38.103 B-and 
104 J—Evidence, conclusive—Record-of-rights and rent 
roll, settlement of rents vontaimed in, 


. THa effeot of section 104J-id not modified’ 
tion 108B, the two sactions, refer to diffampnb An ject 
matters. . 
< Section 1038 makes the noes oe! rights coniolunito 
and makes it correct until thé contrary is proved. 
Section 104J enacts that the settlement of rents 
contained in the rent roll shall be deemed to be 
conclusive and the rents fair d equitable, no pro; ` 
vision being made for the ‘admission of any’ evidence 
to the contrary. 

Appeal from the decree of Babu Hari ial 
Mukherji, Sub-Judge of Tipperah, dated June 
4,1906, reversing that of Babu Purna Chandra 
Sarkar, Munsif of Comilla, dated August’ 14, 


- 1905. ues 


Babu ' Surat Ohandra Bysáck, for the Appel 
lants. 

Babu Gobind Ohandra Dey Roy, for the Re- 
spondents: 

Judgment.—this suit is itoati fot 
rent in respect of a certain holding: ‘The 
plaintiffs gue for rent at the rate of Rs. 20 
and in respect of their- claim they refer to 
the settlement of the rent which took place 
in the year 1900. The defendant meets this 


_ claim by alleging that the rent is only Rs. 3-2 


which rent it appears was fixed by a 
pottah, dated 1832. It appears “that since 
that date the land has been purchased by thé 
Government ata revenue sale after which it 
was settled with the plaintiffs, and either be- 
fore orafter settlement with them the re- 
cord-of-rights was prepared. The settlement 
of rent was made under Part II-of Chap. x of 
the Bengal Tenancy Act. 

The plaintiffs opntend that thé rent ‘sll 
having been duly prepared and incorporated 
with the record-of-rights is conclusive as to 
the amount ofrent by force of section 1040 
andthe rent roll shows the rent to beRs. 20. 
On behalf-of the defendant it is argued that 
the effect of section 104J is modified by sect 
tion 108B. This appears to us to be wholly 
without foundation. Section 103B makes: the 
record-of-rights conclusive and makes it cor- 
rect until the contrary is proved. It does ` 
not, however, apply to the rent roll which ik 
the subject-matter of the next part of Chap. 
X. Section 104J applies to the rent roll 
alone and to no other part of the record-of- 
rights and section 104J enacts that the settle- 
tent. of rents contained in the rent roll shall © 
be deemed to be conclusive and the ‘rents 
fair and equitable, no provision being made 
for the admission of any evidence to the con: 
rary. The twosections, therefore, 103B and 
104J, refer to different subject-matters and, 


Nol. IV}: 


therefore, the earlier can have no application 
on the effect ofthe latter. The lower appel- 
late Court has considered the effect of other 
sections ofthe Bengal Tenancy Act which 
have - been referred to by the learned counsel 
for the respondent before us. We consider, 
however, that they have no application and 
that the. matter is to be decided solely on 
the. construction of section 104J which is per- 
fectly plain. 

The appeal, therefore, 
judgment and decree of the lower appellate 
Court are set aside and those of the Munsif 
restored. 

The appellants are entitled to their costs in 
all the Courts. ` 


Appeal aie 


n 


! CALCUTTA HIGH COURT. 
Sxconp Crvit APPEALS Nos, 2063 AND 
, ©  2422'r0 2428 OF 1907. 
ii e December 1, 1909. 
Present :—Mr. Justice 'Caspersz and Mr. 
Justice Doss. 
“Bibi JARRAW KUMARI SAHEBA— 
í , PIAINTIFE—APPELLANT 
` versus 
HANIFUDDIN AKANDA— 
~ Devenpant—Rxsponpant: | 

Bengal Tenancy Act (1 LIT of 1885),-a8 3(7),5 (1) 
65—Tenure—Tenure-hilder—Interest in land — 
Sarbarakari pattah—Construction—Permanent tenure 
between remindar and patnidar, creation of, whether 
valid, 

Ifa pattah do not confer on the lessee any 
interest in land, it does not oreate a tenure. 
` Where a semindar gave a surbarakars jama: settle- 
mentof certain pxint mehals bya pattah which 
conferred on the person to whom the pattah was 
given allthe powers’ which the sevtindar had to 
realise the rents payable by the patuidars including 
the,power of suing the latter using the zemtxder’s 
name : Held, that the zemindar merely made arrange- 
ments for the collection of rents; that he did not 
create any ‘interest in land as that of a tenure-holder 
in the sarbarakar, and that what was intended to be 
. created was a personal obligation between the parties, 
and that the sarbarakar could not maintain a suit for 
rent against the patnidar 

< Obiter dictum :—Azemindar cannot lawfully create 
a permanent tenure between his own interest and a 
patni taluk under him, 

Appeals from the decrees of the Sub- Judge 
of Pabna and Bogra, dated June 11, 1907, 
reversing those of the First Munsif of Bogra, 
dated January 7, 1907. 
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is allowed, the 


_tions may arise; 


Babu Nil Madhub Bose, Dr. Rash ‘Behari: 
Ghose, Babus Shtb Chandra Palit, Satish 
Chandra Ghose and Hara Prosad Ohatterjee, for 
the Respondents. 

Judgment.—the-snits were based on 
a sarbarakari patta in fdvour ' of the plaintiff, 
dated the 5th Assar 1292, (June 1885), and’ 
the plaintif alleged that, în virtue of that 
patiah, a permanent intermediate tenure was 
created by the Zemindar between his pro- 
prietary right and the putni taluks-of the: 
tenant defendants, who were, therefore,’ 
bound to pay their rents to the plaintiff, 

The defence was a denial of the creation : 
of any permanent interest, and that: the 
plaintiff having failed to carry out certain 
conditions of the sarbarakari pattah, the 
Zemindar defendant annulled the same and’ 
proceeded to collect: rents directly- from the 
putnidars. ; 

The Court of first, instance ieee the 
suits, and, among other things, held that the 


sarbarakart patiah created a contract” of 
tenancy. 


In appeal, the Subordinate ie of Pubna 
and Bogra has entered judgment for. the 
defendants. In the opinion of the Subordinate 
Judge, a Zemindar cannot create a permanent 


* tenure intermediately between his estate and’ 


a puint taluk ; secondly, the Zamindar defen- 


_ dant did not intend, by the sarbarakari pottah, i 


to vest in the plaintiff any interest in land ; 
and, thirdly, it has been found by the lower 
appellate Court that the plaintiff failed to, 
perform certain servicés mentioned in the 
pattah for the Zemindar, and that, conse- 
quently, the arrangements made in the’ 
paitah come to an end. 


On the opinion expressed by the Subor- 
dinate Judge that a Zemindar cannot create 
a permanent tenure intermediately between : 
his estate and a patni taluk, various conten- 
but we do not think it 
necessary to discuss that question because,- 
on a construction of the sarbarakari pottah in 
suit, we think that the arrangements made 
thereby did not create an interest in land, 
‘and, therefore, not atenure within the 
meaning ofthe Bengal Tenancy Act. 

We shall discuss the provisions of. the pattah 
but, before so doing, we may refer to the 
provisions of the Rent Law defining the 


-Babus Dwarka Nath Chakravarit and Nalini ~ terms with which we are concerned. 


Ranjan Chatterjee, for Appellant, 


Section 3 (7) defines the word ` ‘ tenuro” 
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as being “the interest of a tenure-holder or 
an under tenure-holder”. : ` 
- Seotion 5 (1) defines “tenure-holder ” as 
meaning “ primarily person who has acquired 
from a proprietor or: from another tenure- 
holder a right to hold land for the purpose 
of collecting rents, and so forth. ` à 

| Ib is clear, therefore, that if the pattah in 


favour of the plaintiff did dot confer on her - 


any interest in land, ib did not create œ tenure 
and, if it is not a tenare, the provisions of 
section 65 of the Bengal Tenancy Act, will 
not fatter the Zemtndar. 

Now, the pattah recites and provides, in 
paragraph 19, that a sarbarakart jamai 
settlement, of certain paint mahals, had been 
taken from the Zemindar, by the plaintiff, at 
a certain annual rental. The Yiemindar pro- 
ceeds to say: “I do hereby confer upon you 
` all the powers I had to realise the rents, etc. 
payable by the painidars of the said mahals 


under kabuliats given by them every six - 


months under Regulation VIII of 1819 
according to the law in force for realising 
arrears of rent. By virtue ofthose powers, 
you shall be competent to sue those patnidars 
in my behalf, and using my name, under 
Regulation VIII or any law that may be in 
force for the time’ being for realising arrears 
of rent, and realise the rents with cesses, dak 
tax, interest and costs. I have executed 
am mukhtarnama in favour of you and your 
agent upon your suretyship, lest your applica- 
tion against them under Regulation VIIT be 
not accepted by the Collector, or on the 
ground of the pattahs granted by me to them 
_(painidars)": < 
In the next paragaraph, it is provided that, 
in default of the sarburakar -making pay- 
ments of Government Revenue and producing 
dakhilas and chalans,“ I will be competent 
to pay into the cdllectorates the revenues pay- 
able by you within the said 8 days, and if I 
thus pay the sudder revenues within those 8 
days this sarbarakart jama shall be cancelled 
and become null and void”. 
Tn paragraph 21 power is reserved to bring 
a suit for arrears of rent in respect- of the 
sarbarakars mahal, and, to a certain extent, 
this paragraph supports the contention now 
raised on behalf of the plaintiff. 3 
The last paragraph of the pattah provides 
that “for the performance of all acts and for 
compliance with all the terms and conditions 
of the patta, you and your heirs and represen- 


tatives shall remain ‘fully bound to me, my 
heirs and representatives ’.- a : 
The conclusion at which we have arrived, 
on a reasonable construction of this pattah, is 
that the Zemindar merely made arrange- 
ments for the collection of rents, and payment 
of Land Revenue, by a person who had filled 
the position of sarbarak ar in previous years. - 
The use of the word  sarbarakar” in place’ 
of some familiar word connoting a devolution 
of the permanent interest of a tenure-holder 
car only be explained by the supposition, 


-which we adopt, that the Zemindar did not 


creata any interest in land, as that of a 
terure-holder, in the plaintiff. What was 
intended to be created was a personal obliga- 
tion between the Zemindar and the plaintiff, 
and the use of the fit words in paragraph 


sL already attended’ to, bears ont this con- 


struction, namely, “you and your heirs 
and representatives shall remain fully bound 
to me, my heirs and representatives”. It 
was, in fact, an agreement between the parties, 


< fomded on-a personal relation, and with the 


reservation in favour of the Zemindar to the 
extent specified in paragraphs 19 and 20 of 
the -pattah The Zemindar conferred certain ` 
powers; his name had to be used in legal 
proceedings; and, ‘to elucidate and fortify 
the position of the plaintiff, certain general 
powers-of-attorney were executed, in favour 
of him and bis agent; forthe better carrying 
ont of the arrangements whereby rents were 
collected, and, after deduction of a certain 
profit, the balance was paid to the Zemindar. 

No argument oan be safely based on the 
‘analogy of the Sarbarakari- tenures which 
prevail in Orissa. 

This being our -construction of the patiah, 
and the finding being thatthe Zemtndar, on 
failure of the plaintiff to perform the services 
mentioned, has withdrawn the powers con- 
ferred by the pattah, we think these suits can- 
not possibly proceed. The judgment of the 
lower appellate Court must be sustained with 
costs. A 

Although we do not think it necessary to 
express any definite opinion on the first ques- 
tion, namely, whether a Zemindar can create’ 
a ‘permanent tenure intermediately, between 
hisestate and a putni taluk, no authority 
having been cited to us, we may say on a 
reading of Regulation VIII of 1819 that our 
inclination is to answer that question in the 
negative, that is to say, a Zemindar cannot 
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lawfully create a permanent tenure between 
his own interest anda pulse taluk of the 
- first degree. 

The appeals are disintesed: There will be 
two sets of costs for the two sets of defen- 
dants—the Zemindar and the patnidar. ; 

Appeals dismissed. 





(s+ c. 18 C. W. N. 220). 
~ CALCUTTA HIGH COURT. 
Lerrers Parent Civit Appian No. 105 
or 1907. 
August 14,1908. 

Present :—Sir, Robert Rampini, A.C. J. 

and Mr. Justico Sharfuddin. 

KALI CHARAN .GHOSH AND OTHERS 

- —Prarnrivrs—APPRLLANTS 
versus 
ARMAN BIBI AND Guenevere 
RESPONDENTS. 

Landlord and Tenant—Forfeiture— Transfer of ron- 
transferable holding— Tenant in possession ag sub-fenant 
of transferee—Repudtation of relationship of landlord 
and tenant—Kjeotment. 

The transfer of a non-transferable holding does not 
work a forfeiture. But where on such a.tranéfer, the 
original tenant is in possession ad & sub-tenant of the 
transferee; and in a suit by the landlord for ejectment 
repudiates the relationship, of landlord’ and tenant 
which formerly existed between him and the plaintiff 
and pleads that hia interest was transferable and he 
isin occupation as a sub-tenant ofthe transferee: 
Hel, that the tenant by his act and pleading put an 

_ ond to the relationship of landlord and tenant and that 
- the landlord was’ entitled to eject him and the trans- 
pa ini Kanta v. Ekkowri, 34 C, 689: 11 O. Wi N. 811; 
7 0. L. J. 78, explained, 

Appeal under ‘section 15 of.the Letters 
Patent from the decree of Caspersz, J., dated, 
Jaly 30, 1907, passed in Second: Appeal No; 
1606. of 1906. na | 

Babu Shtb Ohandra Palit, for the Appellants. Hi 

Moulvis Syed Shamsul. Huda and Nuruddin 
Ahmed, for the Respondents. 

Judgment. —This is a Letters Patent 
appeal against the decision of Mr. Justice 
Caspersz. The suit out of which this appeal 
arises was brought by the plaintiffs to eject 
defendants Nos. 1, 2 and 3 and .defendants 
Nos. 4 to 6 from certain occupancy land. 
Defendants Nos.-1 to 8 were the former 
tenants of the land and they have transferred° 
their rights in the land to defendants Nos. 
4to6. But notwithstanding that fact, they 
are still in occupation of the land as under-: 
tenants of the defendants Nos. 4 to6. The 
land hag been held to be of- non-transferable 
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character. < In these circumstances the first ’ 


- Court gave the plaintiffs a decree for eject- 


ment of all the defendants whereas the Subor- 
dinate Judge gave a decree for the ejectment 
of only defendants Nos. 4 to 6, on the ground _ 
that they are the transferees of-the original 
tenants of a non-transferable tenancy and,’ 
therefore, they had no right to the land. But 
he refused to eject the defendants Nos. 1 to 
3onthe ground that they are the original 
tenants and -are still in occupation. This 
decree has been affirmed by the Judge of this 
Court apparently relying upon the case of 
Rajani Kanta Biswas v. Ekkowri Das (1). 
We donotthink that the learned’Judge of. 
this Court fully appreciated the doctrine 
which weintended to lay down in that case. 
Of course it is true that the transfer of a 
non-transferable holding does not work a 
forfeiture. It istrue too that the defendants 


- Nos. 1 to3 have not given up occupation of. 
the land, as they are still cultivating it. But 


it appears from their written statement that- 
they have repudiated the relationship of land- 
lord and tenant which formerly existed be- 
tween them and the plaintiffs. They did not 
raise the pleas that their rights were not, 
transferable and that they were willing to pay 
rent tothe plaintiffs as before. On the con-, 
trary they pleaded that their interest was 
transferable, and had been transferred 
and so they were in occupation of the land as 
under-tenants of the transferees the defen- 
dants Nos. 4 to 6 and not as the tenants of ` 
the plaintiffs, The Judge of the Court below, 
has found as afact that from the date of the 
transfer which took on the lith of March, 
1901, up to the date of the present suit, t.6., 
15th of April, 1905 the defendants Nos. 1 to 8 
have never paid rent for this land and they 


` are not willing to pay rent now, as they plead 


that they occupy the land as under-tenants 
of their transferees. -In these circumstances 
they have by their own acts and pleadings put 
an end to the relationship of landlord and 
tenant which formerly existed between them 
and the plaintiffs and, therefore, it would seem 
to us that the plaintiffs are entitled-to eject 
them. For these reasons we set aside the 
judgment and decree of the lower Court and 
decree this appeal with costs of this Court and 
ofthe hearing before Mr. Justice Casperaz. 
The plaintiffs are entitled to wastlat. 


‘Appeal allowed. 
(1) 11 0. W. N. 811 ;-84 0. e897 0. L. J. 78, 
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a (8. c. 18 O.W.N. 224; 5 M. L. T. 348.) 

- CALCUTTA HIGH COURT. 
Gry Revision Rute No. 2927 or 1909. 
i December 3, 1908. °-- 

_ Present :—Mr. Justice Sharfuddin and 
zt Mr. Justice Coxe. 

ALT -MIAH—AUCTION-PURCHASER— 

a PETITIONER | 
versus . - 
RAMJAN KHAN AND ANOTHER— 
. > Jupament-Deprors—Opposité PARTY. . 

East Bengal and Assam—Bengal Tenancy Art (VIII 
of 1885) —Sala in’ execution of rent decree—Cwil Pio- 
cedure Code ‘Act (XIV of 1882), s 810A, appl- 
cability of. > | es | 

East Bengal and Assam Legislature intended that 
section 810A of the Oivil Procedure Code should 
apply to sales’ under the Bengal Tenancy Act ; and, 

erefore, judgment-debtors or their representatives 
are entitled to apply under that section to set aside 
gales under the Bengal Tenancy Act. 

„Paresh Nath v. Nobogopal, 29 0. 1; 5 C. W. N. 821 
< (E. B.N, followed: j Eai 

Baba Dhirendrh Lal’ Kastagiri, for the 
Petitioner. 4 ' ; 

-Babu Harendra Narain Mitter, for the, 
Opposite Party.. ` : 

Judgment.—tin this case a holding 
was sold in execution of a decree for arrears 
ofrent. One Korla Mia, who had previously 
pufdhased the tenants’ interest’ deposited the 
purchase-money under section 310A of the 
Civil Procedure Code. The Munsif accepted 
the deposit and set aside the sale. The auction- 
purchaser has obtained a Rule from this Court 
to show cause why this order should not be 
set aside as made without jurisdiction. 

The first question that arises for decision is 
whether section 310A applies to sales of 
holdings under the Tenancy Act at all. It 
` was held in Janardhan Gangult v. Kali Kristo 
Thakur (1), that the section does apply. 
Reference may also be made to Benodini Dassi 
v. Peary Mohan Haldar (2), Kunja Behari 
Mondal v. Sambhu Ohandra Roy (3) and Omar 
Ali Majhi v. Basirudeen Ahmed (4). We find 
also that the Legislative Council of, Eastern 
Bengal and Assam have not thought fit to 
follow the example of the Bengal Legislature 
in amending section 170, so as specifically to 
exclude section 310A from applying to hold- 
ings attached in execution of decrees for 
rent: and it is clear that that Legislature 
1) 28 O. 398. 

A 80 W.N. 55. 
(8) 8 0. W.N. 232. f 
(4) 12 C. W. N. Ixiv; 7 C. L.J: 288 - . 
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_ advisedly intended that section 810A. should’ 
apply to sales under the Act. On the other 


hand, in Astruddi Mandal v. Mokhadamoyee' 
Dassi (5), it was held that the section could 
not apply, because it was not a part ofthe’ 
Civil Procedure Code’ when the Tenancy 
Act was passed in 1885, and could not, there- 
fore, have been made applicable by the second 
clause of section 143.- The argument seems 
to us incontrovertible. “If a section of the 
Civil Procedure Code had been repealed, 
subsequent to its application to proceedings 
under the Tenancy Act, the section would 
certainly have continued to operate in such 
proceedings. We may refer to Maxwell’s 
Interpretation of Statutes, page 514 (Qnd 
Edition) and the cases there cited. It seems 
to follow that if a new section is added to the 


‘Code after its applicationto proceedings under 


the Tenancy Act, that section will not have 
any application to such proceedings. 

Tn this conflict of authority we should have , 
thought ourselves bound to refer the question 
toa Full Bench, were it not that the point . 
appears to us to be concluded by the Full, 
Bench decision in Paresh Nath Singha v. 
Nobogopal Chattopadhya (6). We are bound . 
by that decision and must in accordance with 
it hold’ that persons are entitled to apply ` 
under section 310A of the Civil Procedure 
Code to set aside sales under the Tenancy Act. 

Secondly, it is urged that the depositor 
being a ‘private purchaser ofan occupancy 
holding without the,landlord’s consent is nob 


„entitled to come in under section 310A. The’ 


point in another form is at present under the 
consideration of a Full Bench, but.having ` 
regard to the present current of authority we 
are not prepared in revisión to get aside the 
Munsif’s, order at the instance of the auction, 
purchaser,’ who is not the landlord of the 
holding. ' i> i 
Accordingly the Rule will be discharged 
with costs.. We assess‘ the hearing fee at 2 - 
gold mohurs. | 


Rule discharged. 


(5) 12 0. W. N. 484; 35 O. 548. 
“ (6) 5 0. W. N. 821; 29 O. 1. 
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(820. 13- © wW. N. 783; 6 ML.T. 11; 19.M.LJ. 816.) . 
poh „PRIVY COUNCIL: , ‘ 
_ APPRAL FROM THR SUPREME Court oF THE , 
. Srrarrs’ SETTLEMENT. 
- March 31, 1909. 
Present: :—Lord Macnaghten, ‘Lord - Mansons: 
-Lord Collins and Sir Arthur Wilson. 
. CHARTERED BANK of INDIA, 
AUSTRALIA, AND. OHINA-——PLAINTIPES— 
A APPELLANTS 
versus 
‘BRITISH INDIA STEAM NAVIGATION 


‘Co. Lo. —DHERNDANTS — RESPONDENTS. 

Bul o Jading—Condition that shipowner’s liability 
shall ' aohen goods are free of ship's tackle—D livery’ 
to landing agent- Tube ikent loss of goods —Shypowner’s 
lability, | - 

In a bill of lading there wag a condition to the. 
effect that “the liability of the shipowner shall ab- 
solutely cease when the goods are free of the ‘ship’s' 
tackle.” The goods were delhvered to a landing! 
agent according to ‘established practice and . the 
agent fraudulently disposed of them withont tho 
production of a bill of lading or a, delivery order., 
In an action against the shipowner by the holder” 
for valué of bills of' exchange drawn t the- 
bills of lading --H U7,’ that tae condition in the bill 
of lading providing for cessor of-liability, was oper-, 
ative and effectual and afforded complete protection 
to the defendants“ Whose lability ceased by deliver-' 
ing the goods to the’ landing agent 

Eld-relie Steam hip Co. L4 v B-rihwic? (1905) A on 


a iy 


93; 74 L, J, K. B. 338; 53 W.R. 401; 9271, T, 274; al 


T. L. R. 277; 10 Asp. M. O. 26, 10, Coin. Cas. 109 and’ 
Nelson Line Ld. v. James Nelson and Sons Li. , (1908)- 
A. 0. 16;.77 L J. K. B. 82; 97 D. P. 812; 18 Com. 
Oas 104; 24 T. L. B. 114, distinguished, 


Appeal from an order of the Supreme Court 
of the, Straits Settlement, affirmiug the 
judgment of the Court of. first instanca, which, 
_ dismissed the action with. costs. 

Facts.—Certain goods were shipped on 
two different dates under two bills of lading 
by K. Govindsamy Chetty and S. Annamalai 


Chetty for carriage to Penang. The material ; 


condition.in the bills of lading was to the 
effect that the liability of the shipowners 
shall absolutely cease when the goods are free 
- of the ship’s tackle, and thereupon the goods 
shall: be at the risk for all purposes and in 
every respect of the shipper or consignee. ` 
: The shippers drew bills of exchange against 
the goodson 5. Fareeth and Co. of ‘Penang, 
in favour.of the plaintiff Bank to whom the 
bills of lading were handed as security. The 
bills of exchange on’S. Fareeth and Co, 
were accepted but were dishonoured on the 
6th September 1905. In the meantime the, 


carrying vessel Teesta had arrived at Penang Ak 


and the goods in question had been delivered 


“at that port. 


overside into the: lighters of P. Bob,'a landing 
agent at Penang, who conveyed.thém to the 
shore and stored.in a jetty shed of which hé 
was the lessee from: the Government. - When 
the bills of exchange were dishononred the bills 
of lading were presented by the plaintiff Bank 
to the shipowners agents at Penang who. en- 
dorsed on them the word's “Please deliver,’ 
The plaintiff’ presented them to P. Bob; de» 
manding the delivery of the goods: in ques- 
tion. Baut the goods were not forthcoming. 
It was discovered that they had been deliver 
ed to S. Fareeth and Co., without produc- 
tion of the bills of lading by the fraud ‘of the ~ 
delivery clerk of P. Bob and of the Manager 
of S. Fareeth and Co. The clerk and 
the Manager were subsequently mrseouted 
and convicted. 

The plaintiff Bank “did. not receive the 
goods and brought this action against the 
shipowners-for the loss. 

: The question is, whether the shipowners are 
liable for the loss of the goods by the fraudu- 
lent act of the servant of the “landing agent. 

Messrs. J. A. Hamilton, K. G., and Tyrelb 
Paine, for the Appellants.. 

Messrs. Serutton, K- 0., and Maurice gai 
for the Respondents. 

J udgment. 

Lord Macnaghten, —The Appellants, the Char- 
tered Bank of India, Australia and China, 
were holders for value of billa of exchange. 
drawn against bills of lading under which 
goods were to be carried to Penang and de- 
livered there to order or assigna. The carry« 
ing vessel was the ss. Teesta, one of a 
line of steamers belonging to the respondent 
Company. The bills of exchange, which. 
were drawn upon S. Fareeth and Co. + of 
Penang, had been discounted by the Bank; 
and the bills of lading endorsed in “blank 
were held by the Dani as security for their 
advance. ` 

The Teesta ai at Peinar on the 
10th of August 1905. On her arrival the 
cargo intended for - Penang was delivered 
overside into lighters and taken to. the wharf 

It is the practice for the owners of steamers 
calling at Penang to appoint’ landing agents 
The business- of the landing 
agents is to send lighters to meet an incoming. 
vessel belonging to their employers on being’ 
furnished with a-copy of.tHe ship’s manifest. 
The goods are discharged from the ship’s 
tackle i into the lighters.. 
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The landing agents give the master a clean 
. receipt, if they are received in good order: 
The goods are then carried to jetty’ shed, 
held-under lease ‘from .Government, landed 
there, and assorted by the landing agents 
ready for delivery to the consignees on pro- 
duction of the bill of lading ondorsed by the 
ship’s agents with a delivery order. If the 
consignees apply for their goods within 96 
hours they get them free of store rent; if not 
the goods are either kept in, the jetty sheds 
or-removed to godowns. The landing agents 
make out their account of the landing charges 
and storage rent, if ‘any, according to a scale 
of. charges exhibited in the offices of the 
ship’s agents. They receive payment direct 
from the ‘consignees. The endorsement of 
the bill of lading by the ship’s agents is re- 
quired as a release of the ship’s lien for 
freight and expenses incurred on the ship- 
ment. Without such endorsement the land- 
ing agents are not at liberty to deliver goods 
to consignees. 

This- practice, which is obviously for’ the 
convenience of all parties.concerned, appears 
to be at present the subject of much contro- 

_versy in Penang. Tie shipowners contend 

that the landing agents are the agents of the 

merchants. The merchants insist that they are 

not their agents, but the -agents of the ship- 

owijers. Neither view perhaps is quite. 
accurate, These landing agents rather seem 
to be in the possession of intermediaries 

owing duties to both parties—agents for the 
shipownersas long as the contract of affreight- 

ment remains unexhausted, agents for the 
consignees as soon as the bill of lading is pro- 

duced with delivery order endorsed. The 

point, however, is not material forthe deter- 
mination of the question now at issue, and 

their Lordships, therefore, do not propose 

to discuss it further or to define the exact posi- 

tion of landing agents at the different stages 

of their employment. . 

The bills of exchange i in the hands of the 
Bank were duly accepted by S. Fareeth and 
Co. -on the arrival of the Teesta. On 
presentation for payment they were dis- 
honoured. Application. was then made to 
P. -Bob and Co., the landing agents of 
the respondent Company, The appellants 
produced the bills of ‘lading, with delivery. 

-order endorsed, and claimed the goods. The 
goods were not forthcoming. They had been 


“in the present action. 


taken away without the production of a bill 
of lading or a` delivery order by the repre- 
sentative of $S. Fareeth and Co. acting 
in collusion with the representative of P. 
Bob and Co. and they had been already 
disposed of, in fraud of the persons entitled. 

Having thus lost both their money and the 
goods which had been pledged tothem as 
security, the Bank preferred their claim 
against the respondents. The claim resulted | 
This appeal has been 
brought from the order of the Supreme 
Court, affirming the. judgment of the Court 
of first instance, which dismissed the action 
with costs. 

Both here and in the Courts below the 
respondent Company disclaimed all liability, 
relying on conditions subject to which the 
bills of lading. were expressed to be issued. | 
They are printed atthe foot of the bill of 
lading, and attention ‘is called to them in the 
body of the bill. The only conditions material 
in- the present case are those intended to 
be’applicable on the arrival of the ‘carrying 
vessel at the port of destination. They are 
contained i in the following clause :— 

“The Company is to have the option of de- 
livering these goods or any part thereof into 
receiving ship or landing them at the risk and 
expense of the shipper or consignee as per 
scale of charges'to be seen at the agent’s office, 
and is also to be at liberty until delivery to 
store the goodsorany part thereof in receiv- 
ing ship, godown, or” upon any wharf, the 
usual charges, therefore, being payable by-the 
shipper or consignee. The Company shall 
have a lien on all or any part of the goods 
against expenses incurred on the whole orany 
part of the shipment. In all cases and under 
all circumstances the liability of the Company- 
shall absolutely cease when the goods are 
free of the ship’s tackle, and thereupon the 
goods shall be at the risk for all purpose 
and in every respect of the shipper or con- 
signee.’ 

On behalf of the respondents the conten- 
tion was that the obligation they undertook 
were fulfilled by delivering the goods to the- 
landing agents, and that atany rate their 


`tiability ceased when the goods were once 


“tree of thé ship’s tackle.” . 
-On the other hand, it was said on behalf 
of the Bank that the landing agents were 


“neither the assigns nor the agents. of the ` 
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shippers or consignees, and that the goods 
had never been delivered in accordance with 
the bill of lading.’ As regardsthe provision 
for cessor of liability, the suggestion was that 
it applied only to the interval between the 
removal of the goods from the ship and their 
being landed on the quay. | 
In addition to the arguments relied on in 
the Courts below, the learned Counsel on be- 
half of the Bank prayed in aid two recent 
decisions of the House -of Lords [Elderslie 
Steamship Oo., Lid. v. Borthwick (1), Nelson 
Lina(Liverpool) Lid. v. James Neleon and Sons 
Ltd. (2), in which the House had occasion to 
re-affirm and, apply the wholesome rule.that, 
if ashipowner wishes to relieve himself from 
liability to the shipper in case his vessel 
should be found to have been ‘unséaworthy, 
he must say so plainly. -That is an old rule. 
It has never been questioned or doubted. But 
` their Lordships~do not recognize any. very 
close analogy between a case where it. is 
sought to get rid of a legal obligation, which 


is ‘presumed to be the basis of every contract ` 


of carriage by se&, and a case like this, where 
the parties are perfectly free to make any 
stipulation they please; unembarrassed by 
any implied condition, or any original under- 
lying obligation. : 2 : 

* In order to lay a foundation for their arga- 
ments the learned counsel for the appellants 


examined the bills of lading and the 
conditions attached to them, casting 
about everywhere for some contradiction 


or some ambiguity. 
suggested as occurring at other stages of 
the voyage in which the clause providing 
for cessor of liability could not apply. They 
found fault with the position of the provision 
in the particular clause where it occurs. 
They even took exception to its language. 
Liability was to cease when a certain thing 
wis. done; it was to cease “thereupon;” the 
word, they said would have been thereafter,” 
not “thereupon,” if the immunity stipulated 
for had been meant to be lasting. So minute 
and searching was the criticism. Now, it 
may be conceded that the goods in question 
were not delivered according to the exigency 
of the bills of lading by being placed in tbe 
hands of the landing agents, and it may be 
. (1) (1905) L. B. A. C. 93; 74 L. J. K. B. 838; 53 W. 
B. 401; 92 L. T. 274, 21 T. L. B. 277; 10 Asp. M. C 25; 
. 10 Com. Cas. 109.. _ 
- -(2) (1908) A. O. 16 (1907); 77,L..J. K. B. 82; 97 L. 
T, 812; 13 Com. Cas. 104; 24 T. L. B. 114. ` 
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admitted that bills of lading cannot be said 
to be spent or exhausted until thé goods 
covered by them are: placed under the ab- 
solute dominion and control of the’ con- 
signees. But their Lordships cannot think that 
there is ‘any ambiguity in the’ clause provid- 
ing for cessor of liability. It seems to be 
perfectly clear. There is no reason why it 
should not be held operative and effectual in 
the present case. They agree with the learned 
Chief Justice that it affords complete protec- 
tion to the respondent Company. 
< Their Lordships, therefore,-will humbly 
advice His Majesty that the appeal should 
be dismissed. > oq i 
- The appellants will pay the costs of the 
appeal. i 
; „Appeal dismissed with casts. 





| (s. c. 38. L R. 132). 
_ SIND' JUDICIAL COMMISSIONER'S, 
É ° ~ COURT. x 
CRIMINAL Report No. 100 or 1909. 
August 6, 1909. 
Present :—Mr. Lucas, J.C. and Mr.’ ^ 
Crouch, A. J. O. 
vi EMPEROR 
Mi “versus, 
GOKAL walad SATRAM. 
Penal Code (Act XLV of 1860), 8..182—Information 


* given to public officer— Petition contaimng information 


not signed by accused—Saxction to prosecuta—Patition 
for taking actronunder section 110, Criminal Procedure 
Code—Sanction granted without judicial investigation, 
legality of. 

‘An acoused may be convicted of an offence under 
section 182 of the Penal Code, even if the petition . 
containing the information given by him is not 
actually signed by him. i = 

A petition Was presented to a District Magistrate, 
praying that he would proceed under section 110, 
Criminal Procedure Code, against a certain person, and 
gave certain information with regards to such a 
person. The District Magistrate without holding a 
judicial investigation believed the information to be 
false and granted sanction against the petitioner for 
an offence under section"182 of the Penal Code. 

Held, thatthe sanction to prosecute was valid. - 

Alukundt Behari v. Bhikari Charan Mahanti, 1 C. 
W. N. 452, not applied. ~ MAN 

Report made by the Additional Sessions 
Judge, Sukkur-Larkana, for setting aside the 
order of the District Magistrate, Sukkur, 
granting sanction againstthe accpsed under 
section 182, Indian Penal Code. a 
- Judgment.—wWe see no reason to.. 
interfere with the order of the District Magis- - ` 
trate. De” 


a 


dis 
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' “The decision reported Mukandu Bekari v.. 
Bhikari. haran Mahanti (l), has. no application. 
In that case, a complaint was instituted before 
a Magistrate who, under the terms of the 
Criminal Procedure Code, ‘was compelled to. 


hold a. judicial ‘investigation before passing 


orders on it. In this case, a petition - was 
presented to the District . Magistrate spraying. 
that -he. would proceed under. section ‘110, 
Criminal ‘Procedure Code, against a certain 
person, and giving certain information with 


~- regard to such person.’ 
"+, It-was',within -the District Magistrate's 


disoretion | to take action or not as he thought 
fit on such petition. 
A There.seems to-be no authority for assert- 


‘ing that a person cannot be’ said to. give 


information under section 182 unless he 
actually signs the document giving the in- 


formation. 


Whether or not the information can be prov- 
ed to, be false .is a question upon which the 
Court i is not ina position to’ express an opi- 
nion, 

Let’ the | papers be foturmod ‘to the learned 


Additional Sessions Judge, Sukkur-Larkana. 


Order’ confirmed. 
(1) LO. W. N. 452, 





fase i tee c. 8°S.L. R. 199). 
SIND JUDICIAL COMMISSIONER'S, 
COURT, ` 
BrooxD Civiz APPRAL No. 35 oF 1908. 
_ , August.12,1909.. ` 
‘Present :—Mr. Lucas, J. C., and 
4 Mr. Knight; A. J. C. - 
WAHDUMAL DHARAMDAS AND oruers— 
PO REERDANTE: SAPPHDTANTA 5 
Versus 
_'THARO son or MAHRAB AND OTHERS— 
- PLAINTIFFS—RESPONDRNTS. 


Civil Procedure Oode (Act XIV. of 1882), 33. 13, 244 : 


—Res judicata—Ewecutton of ‘decree—Ex parte order 
in execution proceedings—No appeal made aguinst the. 
order—Order cannot be set aside by a gubaagueni sint 
or application. i 

In execution of his deoree, a dines: holder sought 
to 'attaoh and sell certain lands which belonged to 
the. judgment-debtor. Notice was served on the 
jadgmént-debtor but he-failed to appear and the 
Court, after consid suo motu whether or not 
tection 22 of. the Dekhan Agriculturiste’ Relief Act- 
< applied, decided that it did not, and ordered the sale , 
f the lands. No appeal was made t this decision 
Pat the jndgment-debtor filed a suit ‘in -the same 
, Gort” tor * rg “déblarabion that * thé’ lands wees b, 
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à We 

reason of section, 22 of the: Dekhan Agriculturists’ 
Relief Act, not liable to be sold in execution of the 
decree: : 
- Held, that the suit was barred under seobionk 13. and 
244, Civil, Procedure Code, 1882, even if~it be. treated 
as an application in execution. As no: ‘appéal : was 
made st the order for.the sale of the . property, 
that order‘was final and could “hot be set aside. 


Hungul Pershad Dichit v. Grija Kant Lakin, 8 OF. 


515-11 C. L: R 08;8 L. A. 123; Apaji Bhwrao 
' Raynkur v. Kavji, 6 B. 64; Venkatanarasymha Naidi 
v. Papzmmat, 19 M. 64; Nabi ‘Mahomed v. Jwala Pra- 
sad, 27 A..148, relied upon: 


‘Appeal against-the decision of ‘the Assistant’ 


: £1900 


Ay Hyderabad (Mr. ‘Ali Mahomed Hasan ' 


Mr. Tarian Hasarising, “for the Appellante. 2 

“Mr: Rupchaund Bilaram, for the Respondent’ 
Nol. 7 

Sudgment.<:The facts ‘of this case) 


-stated in their simplest-form, are as follows:+ 


The present ‘appellants obtained.a money- 
decree against Tharo and Dito personally and 
as legal representatives of’ their. deceased 
brother Sumar. -In execution of their’ decree, 
they sought to attach and sell, certain: landá 
which originally belonged: to Sumár. “There- 


pon, two distinct notices were, sérvad”on 


Tharo and Dito, but they did not appear, and 
the Sub- Judge, after” considering suo motu 
whether or not - section 22 of’ the Dekhan 


Agriculturists’ Relief Act applied, oe ee i 


it did not, and on 25th 
the'sale of Sumar’s lands. 
No appeal was made against this, decision ; 


May 1406: ordered 


Ai 


but on the-29th May 1907 Tharo and ` Dito a 


filed a-suit before the same Sub-J udge; asking 
for a declaration. that the lands in respect of 
which the order of: sale had‘ been ‘passed’ were, 
by reason of section 22 of the Dekhan Agri- 
culturists’ Relief Act, riot liable to be sold in 
execution of the appellants’ décree. -> 

The Sub-Judge held that the suit -Was Dar- 
red by sections 13 and 244 of the old Civil 
Procedure Codé. : 

The ‘Judge of the- lower appellate ‘Court 
held that a regular suit was barred by section 
244, but he allowed the plaint to. be, treated 
as an application i in execution, and held. that 
the property in dispute was nob liable to sale 
by reason of section 22 of the Dekhan Agri: 
culturists’ Relief Act. © . 

< Against this decision an. appeal | has been 
made to this Court.” a 
- In my, opinion; ‘as no appeal, was “made 
against the order.of the Sub-Judge. of 45th 
May 1906 ordering the salg: of the Property, 


e 


? 


É 
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that order is final and cannot now, bə set asida. 

The decision of the Sub-Judge may have 
‘been entirely erroneous, but so far as the 
respondents are concerned it is final.. 

. In this view I am supported by thea follow- 
ing authorities :— 

Mungul Pershad Dichit v. Arija Kunt 
Lahiri (1), Apaji Bhivrao Rayrikur v. Kavji 
(2), Venkatanarasimha Naidu v: Papammat(3) 
and Nabi Mahomed v. Jwala Prasad (4). 

In Mungul Pershad Dichtt v.. Grija Kant 
Lahiri (1), their Lordships of the Privy 
Council held that, although the execution 
‘of a decree may have been actually barred 


by time at-the date of an applicétion made - 


for its ` execution, yet if an order for such 
execution. has been regularly made by a 
competent Court: having jurisdiction to try 
whether it was barred by time or not, such 
order, though erroneous, must, if finveversed, 
be treated as valid. 

In. paji Bhivrao’ Rayrikur v. Kavji (2), 
the plaintiff made ‘an application for execu- 
tion ofthis decree, which was rejected on the 
ground that it was time-barred. Plaintiff then 
made a miscellaneous appeal tothe District 
Court, which was rejected because he failed 
to produce a copy of the order appealed 
against. He took no further , steps.in that 
proceeding, but ‘subsequently: "made a fregh. 
application for execution. 

Their Lordships said “Although the order 
of the Sub-Judge rejecting the application as 
time-barred-may have been erroneous, yet, not 
having been reversed in appeal, it is neverthe- 
less final, and the question, cannot be re-opened. 
We are bound by the rule of res judicata that 
“ this application was: time-barred.” 

Venkatanarasimha Naidu v. Papammat (3), 
their Lordships remarked in the course of 
their judgment: “There can be’no doubt that, 
although some of the terms of ‘the decree sre 

“inserted for the protection 'of the defendant, 
_ it was never intended that defendant should 
execute it against plaintiff. i 

The decision go to show that, although a 
decree does not in terms give a certain relief, 
yet if it is construed in orders passed upon ‘it 
as having given that relief, it is not competent 
to the Court on subsequent application - to 
treat those orders as erroneous and pat 
another construction on the decree.” 


In Nabi Mahomed v. Jwala Prasad (4), a 
(1) 8 0. 5l; 11 0. L. R. 118; 8 L A: 128. 

(2) 6 B. 84. : : 
(3) 19 M. 54. (4) 27 À. 148. 
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Munsif, as a Court executing a decree, 
dismissed an application for execution, holding 
that, owing to certain proceedings in insolvercy 
which had taken place. at the instance of 
the, judgment-debtor in the, Court -of the 
District Judge he (the Munsif). had, no 
jurisdiction to entertain it. No appeal was’ 
preferred against the order of the Mansif. 
It was ‘held that a further application . by 
the same'decrée-holder in the‘same Court to 
execute the same decree was barrdd by: "aoction 
13 of the Civil Procedure Code. 

The law as stated in the foregoing authori- ` 
ties appears to ie to be perfectly clear. 

I would reverse thé order of the lower ap: 
pellate Court and dismiss plaintiffs’ suit, with 
costs throughout. 

Appeal’ allowed, 





; (3.0.78 8. L. R. 187.) 
SIND JUDIOIAL COMMISSIONER? so 
- COURT. - 
MISOELLANEOUS Orvin APPBAL No. 16 or 1909::- . 
August 12, 1909. 
Present :—Mr. Lucas, Jt C. and 
‘ Mr. Crouch, A. J. 0.~ A 
DHOLIOMAL Wa. BASARMAL— APPELLANT 
versus ? 
GLANSING Wd. KIRPAL-SINGH— 
“ RasPONDENT. 

Eveoution of decree—Instalment - .georee—Decrge 
providing for payment by monthly nisil anta beginning 
toth lst Vesakh—Thirty instalments paid and accepted 
on md or 3rd of each month—Defuùlt in payment— 
Estoppel—Evidence Act (I of 1872), 3. 116— Wawer,” 
question of, when, arises. 

‘The terms of a decree cannot. be altered, nor can a. 
proviso be waived at the will of a` party. 

A decree provided for payment by monthly instal- 


- ment, beginning with the lst Vesakh, with a proviso 


that if thirty consecutive instalments were not paid 
on due date, the whole amount would be recoverable- 
atonce. The decree-holder applied for execution to 
enforce payment of the whole balance ‘remaining 
due, alleging that there had been default in payment 
on due date of thirty. consecutive instalments. At 
the date of the application for execution,: all instal- 
ments then due had been paid and accepted. None 
of the thirty instalments, however, had been paid: 
punctually on the first day of the month, twenty-six 
wore paid on the 2nd of the month and four on the 3rd; 

` Held, that it was extremely doubtful whether 
there, was, technically, any failure to pay an instal- 
ment in accordance with the terms of the decree: -~ 

Held, also, that, as the. judgment-creditor had, 
permitted his debtor to make thirty consecutive: 
payments on thé second or third day ofthe month i in? 
the belief that they were beng accepted ‘as regular’ 
payments, he could not afterwards be allowed to deny“ 
that they were regular payments. The question of- 
waiver didnot arise as no default was proved. A 

Kashiram v. Pandu, 27 B.1 at p. 13; followed; ~~ 
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., Ramkishensing v. Ramsing, Nihalchand’s Sind 
Sadar Court Reports, 1899, p. 162, explained. 

. Appeal against the decision of the District 

Judge, Hyderabad (E. H. E. Leggett, Esq..) 

holding that the defendants had made default 

in payment of the instalments as ordered by 


the decree. _ - 
“Mr. Tarachand Hasomal, for the Appellant. 

Mr. Harchandrat Vishindas, for the Re- 
spondent No. 1. ; 

Judgment.—tThe portions of tze 
decree with which we are concerned in this 
appeal are as follows :— i 
~ “That Rs. 700 be paid by defendant to 
plaintiffs by monthly instalments of Rs. 5 
each, beginning with the lst ‘Vesakh, till 
the whole amount is paid, without interest. 
Tf any instalment is not paid by defendant, 
then for the days of delay interest be paid at 
Re. 1 per cent. per mensem. 

“Tf thirty consecutive instalments are not 
paid by defendant on due date, then defen- 
dant do pay the whole amount to plaintiffs at 
once.” 

The judgment-creditor applied for execution 
. to enforce. payment of the whole balance 
remaining due, alleging that there had been 

default in payment on due date of thirty 
-consecutive instalments. 

At the data of the application for execution, 
all instalments then due had been paid and 
accepted. ‘None of the thirty instalments, 
liowever, had been paid punctually on the 
first day of the calendar month, and the lower 
appellate Court has held that the judgment- 
creditor had, therefore. a right, which could 
not be waived, to execute his decree. for the 
whole amount remdining due. 

The only question which arises in this 
appeal is whether it is open to the judgment- 
_ ereditor to deny that the thirty instalments 
were regularly paid. : 

. It appears that twenty-six of the instal- 
ments were paid on the 2nd of the month and 
four of them on the 8rd. 7 


- The decree states that the amount is to be 
paid by-monthly instalments of Rs. 5 each, 
~ beginning with the lst Vesakh. The parties 
are at one in construing “monthly” as 
referring to the Sindhi calendar months. 
Had the decree merely ordered the-amount 
to be paid by monthly instalments of Rs. 5 
. each, there could, we consider; be no doubt 
that its terms 
complied with by payment at any time within 
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would have been strictly 


each consecutive calendar month. “Beginning 
with the lst Vesakh” clearly means that 
the first instalment was to be paid. on that 
date. But there is no particular date in the 
month fixed for the payment of the other 
instalments; the usual words “subsequent 
instalments to be paid on the first day of 
each successive month” are omitted ; nor is it 
stated that the second instalment is to be paid 
within a certain number of days of the first. We 
consider it, therefore, extremely doubtful 
whether there was, technically, any failure to 
pay -an instalment in accordance with the 
terms of the decree. 

But we are quite satisfied thatthe judgment- 
creditor, having accepted the thirty payments 
as regular instalments, cannot now be heard 
to say that they were not so paid. As the 
lower ‘appellate Court has pointed out, the 
terms of a decreé cannot be altered nor can a 
proviso be waived at the will of a party; but 
there are limits placed on: permissible proof 
by the terms of section 115 of the Evidence 
Act, and where a judgment-creditor has 
permitted his debtor to make thirty con- 
secutive payments on the second or third day 
of-the month.in the belief that they were 
being accepted as regular payments, he cannot 
afterwards be allowed to deny that they were 
regular payments. and wlere the parties cannot 
prove a default, the question whether-or notit 
was waived does not come'before the Court for 
consideration [See Kashiram v. Pandu (1)]. 

The learned Judge of: the lower appellate 
Court has, quite properly: considered himself 
bound by the decision of Batty, J., in the case 
of Ramkishensing v. Ramsing (2), but in that 
ĉase the question of estoppel was not con- 
sidered, and as Batty, J., was a member of 
the Full Bench which decided Kashiram v. 
Pandu (1), we feel justified in. reading the 
two decisions together. 3 

We hold, therefore, that it has not been 
proved that the thirty consecutive instalments 
were not paid within the time limited by the 
decree. i 

We set aside the order of the lower appel- 
late Court, and restore that of the first 
Court. Costs of this appeal to be borne by 
the respondents. 


Appeal allowed. 


(1) 27B. 1 atp. 185. 
(2) Nihalchand’s Sind Sadar Court Reports 1899 p. 
162, ea ee See 
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; EMPEROR v. UMAR. , 
o. 88. L. R.-136.) es 


(6 
“SIND. JODIOLAL ‘COMMISSIONER'S : T 
k we OOURT. 3 °° 


Ou APÉRAL No. 43 OF "19095. 
. August 12, 1909., |. 
“Present : —Mr. Tien; J.G. and. 
7 AMS ia 
ae . EMPHROR 4 ee 
í _ versus | 
Ra UMAR walad -SIDIK AND- OTHERS. 
Orhinnat Procedure Oode (Act V of 1898), 3. 289— 
_ Joint trigl for two different ‘offentces-—-One offence’ com- 
mitted by' all the accused, tha other biy some—Penal 
Qode {Act XLViof 1860), 3.°411—Stolen” property—= 


Possegsion—rccused pointing: -out where property 
concealed, effect of. 


a; Whatie it appeared that the three ‘accused, . in the 
presence of mashirs, went-.into a patch ‘of jungle ‘and 


Te 


_ brougHé ont .a-box ‘containing dniline.dyes and the - 


accused Nos. 2 and 8 on another docasion took out of 
Bomo la: bushes a tin of coal tar and all the accused 
| Were jointly tried and convicted under section 411 of 
the Penal Code, the allegation’ being“that both the 
box and the tin ‘had’ been- stolen’ .from å train :— 
queen a) that- thé joint trial of the accused wag 
i 

KEN that the mere faob'that the. 'acodsed apparently 
knéw where the stolen property was’ concealed did 
not-establish that they were in possession of stolen, 
_ property. 

. Appeal against the decision of -` the ` Àddi- 
tional Sessions . Judge,’ | Sukkiir- Tarkana, 
(Motiram. S. ‘Advani, Esquire). 

.. Mr. -Lalchand Ohuharmal, for the Crown. 

zei Judgment.The joint trial of accused 

Nos. 2 und 3 with accused-No.1 for an offence 

. committed. by accused Nos. 2 and 3 alone ap- 

pearsto be illegal, vide. peckion 239, Criminal 
Polas Code. ` ` 

-It will not, however; be necessary, +o order 


` a re-trial of the.chdrge against accused Nos-2 - 
and 3 alone, because wedo not think that- - 
the « -eonviction + -of any of the Stoned. can - 


stand. ` 
. The lenni Additional’ Sessions Ji udge has 


eonvicted the-three accused: of’ the theft: of > 


a box of aniline dyes from a-railway- train, 
and accused Nos. 2 and 3 of the theft of a tin of 
coal tar, also froma train. If the evidence 


of Fateh Mahomed (Ex. 25), which is mani- 


featly untrustworthy, be excluded, all that 
` remains is that the accused -Nos. 1, 2 and gin 


the presence of mashirs went.into a „patch ‘of 


jungle and brought out- a box containing 


aniline dyes, and that accused Nos. -2 and 3 on 


- another occasion took- out of some lai ushes 
a tin of coal tar. 
The property produced was etna from a 


train. It is difficult to see how any of the 
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accused can -be convicted of theft on such 
‘ evidence as this,-nor- ‘does the mere fact ‘that 
they apparently know: ‘where stolen property 
-was' concealed establish ‘that they: were~ iù 
possession of stolen property. ` _ 

The convictions and sentences are sot aside 
tind the appellants ' are acquitted. and. dis 
charged,- ~ i 

2 * Convictions set. asido., 
ie g wi KK KA x ‘ 
(s..c: 80 P. W. B 1909; 60 P. Li. R. 1909)' 
`, PUNJAB CHIEF COURT. 
- Seoonp Orvin APPEAL NO, 1445 or 1907. 
_ February 5, 1909. - 
Present :—Mr. ‘Justice Kensington ` 
< and Mr. Justice Johnstone.: °° 4 
DEVI DAS AND OTHERS— DERENDANTS — : 
j | ÅPPELLANTS +7- 7% 
versus ` : 
SADA Pharmeon BARES Ka NG 5 
-Fr ‘emption—Vendes required to satiafy proriso t) 
s. 11 in order to defeat the claims of a pre-emptor be- 
longing to an agricultural tribe— Punjad- Pre-einption 
Act (II of 1905); 8». 11 and 12." . 
Under the Pré- -emption Acta vended must satiefy 
the retuirements of proviso tò section 1l-im order to 
defeat the claims of a pee-pmptor belonging to an agri- 


_ cultural tribe. 


Thakur Das v. Sohatba Singh, 50 P. wW: R. 1908 ; 23 


P. R. 1908; 128 P: L. ÈR 1908; followed. 


Surta v. Fateh Chand, 18 P. W.. R. 1908 ; 17 P. R: 
1908 ; 158 P. R. 1908, referred to. - 


: Farther appeal from’ the order of’: the 
Divisional Judge, Shahpur Division, dated the 
3rd October 1907, reversing that of the Dis-, 
trict Judge, Jhang, dated the 23rd February, 
1907, dismissing the claim. °~"* 

Mr. Shadi Lal, for the Appellants.” 

~ Lala Durga Das; “for the Respondent. . 

Judgment.—tThe’ question raised by 
“this appeal is precisely: the same as that dis- 
cussed in the case of Thakur Das v. -Sohawa 
Singh (1)- Counsel: for the appellant hag 
been unable to put forward any fresh ground 
for his. contention that section 12 of the Pre- 
emption Act, read with section 11, does not 
require a, vendee, who is - otherwise qualified: 
+o purchase, to satisfy the terms of the: proviso 
to section- ‘11, in order to: defeat thé’claims of 
& pre-emptor belonging,;té-- an - agricultural: 
- tribe.” The argument of the learned: Counsel 
has beer- set out at ° pages.74 arid 75 of hig 

2nd editiun of the Act. The- lawer appellate 


Court has clearly undérs od the point in dis- 
(i 88 P. 3, 1808, 50 P. We By 1908; 128:P.1i BE 
1905. : | a ae 
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“pute and has decided against the appellant on 
grounds which are substantially the same 
as those taken by this Court. Inthe subse- 
quently published- ruling referred to above. 
The learned Chief Judge has also expressed 
an opinion to the same effect at page 
107 of the case of Surta v. Fateh Chand (2), 
though too much stress should not be laid 
on this, as the point upon which the decision 
of, the Full Bench was then given did not 
directly involve consideration of the present 
question. 

Iam quite prepared to pecowniee that there 
is a good deal to be said on both sides but I 
do not think it necessary to further discuss 
the matter as we are agreed that we should 
follow the ruling of the case of Thakur Dus 
v. Sohawa Singh (1). We accordingly dismiss 
the appeal with costs to the plaintiff-pre- 
emptor, 

io dismissed. 

sae -17 P. R. 1908 ; 153 P. L R. 1908 ;18 P. W. B. 


(s c. 61 P. L. B. 1909; 81 P. W. R. 1909). 
PUNJAB CHIEF COURT. 
Suconp Orviu APPKAL No. 9 or 1907. 
` December 2, 1907. 

Present :—Sir William Olark, Kr., 
` Chief Judge and Mr. Justice Reid. 
KAHNA AND ANOTHER- PLAINTIFFS — 

APPELLANTS 
versus 
SUNDER SINGH anp ANOTHER—D EFBNDANTS 


— RESPONDENTS. 

Oxstom—Alienation— Will—Adoptwn—Sutt to set 
.aside—Relief—Nature of sult— Will reciting adoption 
already nade—Dxty of Ocurt enquiring into adoption 
irrespective of the question whether the will is valid or 
not—Pleadings. i 

In a suit brought by reversioners for a declaration 
that a registered will executed by a living childless 
male proprietor ‘would not affect their reversionary 
rights, one of the reliefs sought was also for the deola- 


- ration of invalidity of an adoption made by the testator 


and recited in the will. 

The lower appellate Court diamissed the suit as the 
testator revoked the will, but it did not go into the 
question of adoption : 

: Held, that the lower appellate Court should have 
enguired into the question of adoption. The recitals 


- in the will were obviously intended to create evidence 


of adoption and the fact that the testator revoked the 
will did not Affect the fact that he had stated that-he 
had made an adoption. 


Further appeal from the order ‘of the 
Divisional Judge, Jullundur Division, dated 
9th November, 1906, reversing that of Sub- 
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Judge, lst Class, Jullundur, dated 19th June, 
1506, decreeing the plaintiff’s claim. © ; 

Pandit Sheo Naratn, for the Appellants. 

_Mr. Morrison, for the Respondents. 

Judgment.—The lower appellate 
Court does not appear to have grasped the 
nature of the suit, orto have readthe plaint, or 
the alleged will; or the AGA appealed, 
carefully. 

Ons of the reliefs sought was a declaration 
that Sunder Singh was wrongly described in 
the will in suit as adopted and that the will 
is invalid by custom. The defence was that 
Sunder Singh had been adopted long before 
the will was executed, andthe second ground 
of appeal below was that it had been proved 
that the appellant (Sunder Singh) was 
adopted during his infancy. The question of 
adoption was directly in issue, and the 
second issue framed was whether Roda 
adopted Sunder Singh as his son while he was ` 
young. 

The suit was not PER to set aside the 
will ofa living person, and the recitals in 
the will were obviously intended to create 
evidence of adoption, and the will containedan 
allegation in the following terms ‘ ‘aur jorasu- 
mat hai husb riva) kaum khud kare.” 

It is a matter of common experiencethat wills 
of this description are executed for the purpose 
of bolstering up claims’ to adoption, and the 
fact that the testator revoked the will does 
not affect the fact that he had stated that he 
had adopted the appellant. 

The appeal was decreed on a preliminary 
point which we have found to be erroneously 
decided, and must be disposed of de novo. 

We decree the appeal and remand the 
appeal to the lower appellate Court under 
section 562 of the Code of Civil Procedure 
for disposal in accordance with law. Court- 
fee on the memorandum of appeal here 
will be refunded and costs will be costs in the 
cause. 

Appeal decreed, case remanded, 
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JAI DEO u. BHAGWAN DAS. 
1” (ac. 83 P. W- R, 1909 ; 62 P: L-R. 1909). 
PUNJAB CHIEF COURT. 
Second Civit Appaat No. 1259 oF 1908. 
‘March 9, 1909. : 
. Present :—Mr. Justice Rattigan. ° 
J AI DEO —PLAINTIFF—APPELLLNT 
versus . 4 
BHAGWAN. DAS AND ormat — DEFENDANTS 
— RESPONDENTS. 

Punjab Pre-emption Act (If of 1905), 8. 18.(1) ols. 5, 
1—Pre-emption—Sale of house pentane eg and 
pre-empt ir having common entrance—Pre- -enptor having 
adjacent house also—Bqutl right.” 

Section 18 of Aot II of 1905 is intended to lay 
down the order in which several classes of pre-emptors 

are entitled to claim property sold. But if the verdee 
and pre-emptor fall within the same clause their rights 
are equal, and the latter cannot claim precedence over 
the former simply because he also falls within one or 
more of the lower clauses. 

Farther appeal from the the 


mes 


decree of 


Divisional Judge, Delhi Division, dated the ` 
18th ‘May, 1908, reversing that of Munsif. 


lst class, Delhi, dated the 16th December, 
1907, decreeing. plaintiff's claim. 
Facts 


were not superior. But he. failed to plead 


` expressly that his and the pre-emptor’s ' rights 


were equal under clause 5 of section 13 (1) of 
Aot IL of 1905.. The let Court found the 
custom proved and decreed the claim. The 
Divisional: J udgereversed thedecree on appeal. 


‘The plaintiff appealed tothe Chief Oourt. 


Mr. Ishwar Das, for the Appellant. 
“Mr. Harris, for the Respondents. ' 


J udgment.—in my opinion the Divi- 


_ sional Judge was right in holding that plain- 


tiff had failed to show.that he had a pre- 
ferential right to pre-empt the house in ques- 
tion. Olanses 3 and 4 of seotion 13 of the 
Punjab Pre-emption Act,do not, ; itis now 


admitted, apply to the facts of this case, 
‘and it is also not denied that both the vendee 


-other -under clause (5) of the section. 


and the pre-emptor have a common entrance 


. from the street with the vendor in other 


words, that they have equal rights with each 
But 
itis claimed that plaintiff is neverthelegs 
entitled to pre-empt because his house is ad- 
jacent to the property,.and he has thus an 
additional right under clause (7) of the sec- 


.tion.. I cannot accept this contention. The 
section. wea; I Sankia intended to lay down the 


ra; 
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«—J. pre- -empted onthe ground ` 
‘that his house adjoined the house sold in ` 
“Mohallah Bhowanipur in Ballabgarh. The 
-vendee pleaded inter alidthat no custom of ' 
pre-emption existed there and that J.’s rights - 


“her” husband’s property. The mortgagee brought a 
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order in which pre- -emptors are ontitled to WE 
claim property sold; aud if a vendee can enon a atts 
that his case comes within (say) clause first,’ 
his ‘sale cannot be défeated by ‘another person K ` 
who in addition to being a co-sharer: in the ~ 
property, has some other property adjacent = st 
to that sold. ; 
: I dismiss the dönel with costs. 

= ; 5 ` Appeal dismissed. 





CALCUTTA HIGH COURT. 
SEcexND OIvIL APPEALS Nos. 952 AND 964 
at - oF 1906. 
aaa - November 18, 1909. 
` Present :—Mr. Justice Brett and Mr. 
- Justich Sharf-ud-din 
- In No. 952. . 
SHIBA LAKHAN BHAKATDprskpant 
No. 1—APPELLART : A 7 
` versus i S 
Srimatt TARANGINI DASI—Daranant 
No. 2— ano Ohowdhury PULIN BBHARY 
MASANTA—PLAINTIFFS-—R&SPONDENTS. 
In No. 964 
Chowdhury PULIN BEHARY MASANTA j 
 —PLAINTIFF—APPRLLANT 
versus ` 
SHIBA LAKKAN BHAKAT— DEFENDANT 
No. 1 anD Srimati TARANGINI DASI— 


Darenpant No. 2—RESPONDENTS, ` 
Civil Procedure Code (Act XIV of 1882), s. 18— 
Res judicata—Hindu widow—Representing estate— 
Question whether mortgage by widow binds estate—. 
Widow executrin of her husband’s estate—Prubate and 
Adminintrutim Act (V of 1881), 8. 4. 
A Hindu widow borrowed money by a mortgage of 


` 


suit on the bond gnd she “contested it as the executrix 
of her husband’s ‘estate. `The question raised in that 
suit was, whether the estate of her husband was 
bound by the mortgage and it was found that the debt 
was contracted by her as exegutrix for the benefit of 
the estate. “Her adopted son subsequently’ brought a 
suit for a declaration that the mortgage by his mother 
was void: 

Held, that the question whether the inortgage debt 
bound the estate is res judiczta and the plaintiff can- 
not be allowed to re-open the question; that as in the 
first suit the widow was sued as executrix to her 
husband’s estate and she represented the estate, the 
plaintiff is bound by the decision in the previous suit. 


“Appeuls from the decree of the District 
Judge -of Midnapore, dated March 2, 1906, 


“modifying that of the First Sub-Judge of that 


place; dated June 30, 1905. 
Mr. Oasperss and Babu Joy. Gopal Ghosha, 


.for the Appellants i in No. 952 and Respondents 
in No. 964. 


Mr. K. B. Dutt, “Babus - Mohendra, Nath Roy 


_ the present suit, 


SHIBA LAKHAN BRAKAT v. TARANGINI DASI, 
and Munindra Nath Bhattacharjya, for the 
Respondents in 952 and Appellants in 964. 

Judgment.—tThe present appeals arise 
out of a suit brought by Chowdhury Pulin 
Behari Mosanta, the appellant in cross-Appeal 
No. 964 of 1906, against.Shib Lakhan Bhakat, 
the appellant in Appeal No. 952 of 1906, as 
the principal defendant and one Tarangini 
Dasi as defendant No. 2. The suit was to 
obtain a declaration that a certain mortgage 
bond alleged to- have been executed on the 
23rd June 1899 by Tarangini Dasi in favour of 
the defendant No. 1, Shib Lakhan Bhakat, and 
the decree obtained on that bond in suit No. 
47. of 1904 were void and ineffectual and not 
binding at all on the. plaintiff and for other 
reliefs. The plaintiff is the „adopted son 
to’ Tarangini Dasi, the defendant No. 2. It 
appears that, after the death of ‘Chowdhury 
Mohendra Nath Mosanta, the husband . of 
Tarangini Dasi ,Tarangini took possession of his 


estate as executrix under a Will executed on the 


10th Magh 1298, corresponding to 22nd Jan- 


_ vary 1886. Under that Will, Tarangini was 


appointed executrix of the estate and was given 
power tq adopt ason. She afterwards adopt- 
ed Palin Behari Mosanto,. thd plaintiff in 
After the death’ of her 
husband, Tarangini appears to have borrowed 
money on & mortgage bond from the defendant 
No. 1, Shiba Lakhan Bhakat, and executed a 
bond in his favour on the 23rd June 1899. 
The defendant No. 1; brought a suit on that 
bond and obtained a decree on the 11th of 
“April 1904. Tarangini Dasi contested that suit 


; and appeared to defend it as the executrix of 


the estate of her deceased husband. The result 


of that suit was thatthe mortgagee obtained - 


a decree for sale of the -mortgaged property 
in- satisfaction of his mortgage- debt. There 
was no appeal against the decision in that 
mortgage suit which, therefore, became final. 
The defendant, Shiba Lakhan Bhakat, after- 


. wards took out execution of his mortgage- 


decree and the 18th November, 1904, was fixed 
for sale of the mortgaged property. “The pre- 
sent suit was instituted on the 18th November 


` 1904. 


~ The main contention on behalf of the plain- 


` tiff, who is the adopted-son of Tarangini was 


that Tarangini had executed. the- mortgage 


- bond in favour of the defendant No. 1, without 


taking any consideration, that Tarangini had 


` no right, under the terma of the Will, to alie- 
“nate or create any lida upon the property left -- 


aS 
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“by her husband Mohendra Nath Mosahta 


deceased ‘and that, if she had done. so, the 


same would not be binding on the adopted son. | 


The Court of first instance found imfavour . 
of the plaintiff and gave him a decree for 
thé full reliefs sought. On appeal, the lower . 
appellate Court Has modified the judgment 
and decree of the .Court of first instance 
and has given a decree to the following effect, 
namely, that there should bè a declaration 
that the property covered by the mortgage 
would be sold if the plaintiff did not pay to 
the mortgagee, the decree-holder, the sum 


of Rs. “770-12-2;. together with interest ab coe" 


six per cent. per annum from the date of the 
mortgage-bond, that is, the 10th Assar 1306, 

till realization and that if that money was 
not’ paid, then the mortgaged property would 
be sold. 

., The defendent, Shiba Lakhan Bhakat, has 
preferred, Appeal No. 952 and his contention 
is that “the decision .of the lower appellate 
Court cannot be affirmed and that the ,whole 
suit of the plaintiff’ should have been- dis- 
missed. The plaintiff, on the other hand, has 
brought a cross-Appeal No. 964 contending 
that the District Judge has erred in declaring, 
that the defendant No. 1 had a charge on 
the mortgaged property to the extent of 


Rs. 770-12-2 with interest and that the. ` 


lower appellate Court otight to have given the 
plaintiff a decree declaring that the property 
in the. present suit was not liable for sale in 
-execution of the decree. | i : 
The two appeals have been heard together 
and, after hearing: the learned Counsel 
on both sides, we are of opinion ‘that the 
“appeal preferred by the defendant “No; 1, 
must succeed. The main ground which hag 


“been urged in support. of that appeal is that, 


after the decision in_ the mortgage suit _ 
brought by the present defendant N o.l, against 
defendant No. .2, Tarangini, as “executrix 
of the estate`of her husband, which was de- 
cided on the -llth of April, 19C4, in favour of 
the present defendant No. 1 and which deci- 
sion has become final, the plaintiff cannot- be 
allowed in the present case to re- -open the 
question which was decided in that case and 
that, therefore, the question whether the 
mortgage-debt bound the property covered by 
the mortgage which was decided i in favour of 
the present defendant No.1, in that case‘is. 
res judicata for the purposes of the present 
case. It is-contended that, inm that. suit, the. 


A 
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defendant Na. 2, Tarangini Dasi, was-sued as 
executrix to her husband’s estate, that she 
fully represented the estate and that the 
plaintiff who is the successor-in-interest to 


that estate must be held to be bound by the 


decision arrived atin the presence of Tarangin 
Dasi in that suit, she then fully representing 
her husband’s estate. This contention appears 
to us to be- sound. The question raised in 
that suit was, in our opinion, the same as the 
main question which has -been raised in the 
presént suit, that is to say, whether the estate 
of the deceased husband of Tarangini Dasi 
was bound by the mortgage executed by 
Tarangini i in favour of Shiba Lakhan Bhakat, 
the defendant No.1. It appears from the 


‘judgment in the suit which was disposed of 


in 1904 that, in executing the bond, Tarangini 
Dasi did not describe herself as executrix of 


_her husband’s estate but a question was raised 


‘and an issue framed in that case whether the 
mortgage-debt,was her personal debt or was 
a debt contracted for the benefit of the estate 
which Tarangini Dasi represented asexecutrix. 
Jh that suit it was distinctly found that the 
jmortgage-debt was a debt contracted by 
Tarangini in her capacity as executrix for the 
benefit of her husband's estate. She contest- 
èd that suit on the allegation that, under the 
terms of the will, she had no power to mort-. 
gage her husband’s estate. She failed, how- 
‘ever, to make ont that plea and the result 
‘was that the present defendant No. 1, Shiba 
Lakhan Bhakat, who was the plaintiff in that 
suit, obtained a decree entitling him to sell 
the mortgaged property in satisfaction of his 
‘mortgage-debt. On behalf of the present 
plaintiff, it has been argued that, in spite 
‘of that decision, it is open to the plaintiff to 
‘prove that Tarangini Dasi, under the terms of 
the Will, had no power to mortgage the pro- 
perty of her husband. We are of opinion 
that it is not open to the plaintiff in the pre- 
_ Bent case to support that contention. 
The plaintiff has apparently succeeded to 
‘the estate of his father which estate 
“was, at the time of the suit in 1904, repre- 


i “sented by Tarangini Dasi as executrix and 


he is, in our opinion, bound by the decision 
‘arrived at in that suit to which Tarangini 
was a party and in which she fully represent- 
‘ed the estate. The question whether Taran- 
“gini, in executing the mortgage in favour of 
the present defendant No. 1, bound the estate 

of her deceased husband was fully discussed 
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and determined in “thah suit and it was hold 
that she did bind the estate by that mortgage: 
The learned Counsel for the plaintiff has re- 
ferred us toa case between the same parties 
which came before this Court in appeal and 
which -had reference to another mortgage 
transaction between Tarangini and the pre- 
sent defendant No. 1, and he has contended’ 
that, on the basis- of the decision of this 
Court in that case, we should hold that 
Tarangini Dasi had no authority by the 
mortgage to bind her husband’s estate as 
she had only a limited interest under the 
Will. The question which has been before 
us in this case and was also before the Court 
in the suit in 1904 was. not before this 
Court in the case to which we have referred 
and the decision of this Court in that case 


“had reference to an entirely different question 


which has no bearing, in our opinion, on the 
facts of the present case. In our opinion, 
the contention advanced on behalf of the 
défendant-appellant must succeed and we 
must hold that the decision of the Oourt 
arrived atin 1904 in the suit brought by 
the present defendant Shiba Lakhan Bhakat ` 
against Tarangini Dasi, which was decided 
against Tarangini Dasi, binds the plaintiff in 
the present suit and that’ the questions raised. 
in the present suit are in consequence of 
that previous decision res judicata against 
the present plaintiff, 

We are, therefore, unable to affirm the 
jadgment and decree of the lower appellate 
Court or the Court of first instance and,’ in 
our opinion, the suit of the plaintiff must be 
entirely dismissed. The result, therefore, is 
that the appeal of Shiba Lakhan Bhakat, 
namely, No. 952 of 1906, is decreed and the 
suit of the plaintiff dismissed with costs in all 
the Courts and the cross-appeal of the plain- 


‘tiff, namely, No. 964 of 1906, is dismissed 


with costs. 
Appeal dismissed. 


(s. 0. 180. W. N. 898.) 
CALCUTTA HIGH COURT. 
CriminaL Revision No. 1018 or 1908. 
November 30, 1908. 
t _ Present :—Mr. Justice Holmwood 
3 and Mr. Justice Ryves. 4 
BROJOBASHI PANDA—PeEtrrronER 
` versus ; 
J mee a pa Parry. 
rimi Procedure ct of 1 
Stay of Criminal proceoding pending Civil A a laa 
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the- parties—Ordering ‘prosecution under ss, 182 and ` 


B11 Indian Penal Code—Report : to Police of theft 
when, no theft took place—Susprcion against opposite 
party. 

` The petitioner laid an information before the 
Police to the effect that there had been a burglary 
in his house.. The Magistrate directed a judicial 
énquiry by a Deputy Magistrate who came to the 
conclusion that the reportof burglary was false and 
submitted his report to the Magistrate who ordered 
the -prosecution of the petitioner under section 211 
Indian Penal Oode, That order was set aside by the 
High Court, as being made without jurisdiction, and 
the record was returned to the Deputy Magistrate 
who again enquired into the matter and ordered the 
prosecution of the petitioner under sections’ 182 aa 
211, Indian Penal Code. 

Held, that this order is legal under section ‘416, 
Criminal Procedure Oode: 

-Begu Singh y. Emperor, 340. 551 ;11 0. W. N. 568; 
5 O0. L. J. 608; 5 Cr: L. J. 3898; 2 M. L.T. 298, and 
Rahimtulla Sahib, Jnre, 31 M. "140, 70r.L. J. 54,8 
M.L. T.79 (F. B.); 17 M. L. J. 584, referred to. 

No hard and fast rule can be laid down to tho 
effect that a Criminal trial or enquiry should of 
necessity. be stayed simply because a Civil suit has 
been instituted between the ‘parties in which some 
or all the matters materially in isene in the Criminal 
case would have to be determined, until tho Civil liti- 
gation was finally decided. 

Jadu Lal v. Lowis, 840. 848 ;11 0. W.N. 712,;6 
Or. L. J. 480; 6 C. L.J. 581, referred to. 

A Oourt may well hesitate to give sanction ton 
private individual to prosecute his adversary for an 
offerice alleged to have been committed during the 
pendency of a Civil litigation. But it issvery desir- 
, able in the ends of justice that when a competent 

Court has taken. upon itself the responsibility of 

ordering a prosecution under section 476, Oriminal 

Procedure Code, that that prosecution ‘should be 

entertained as speedily as possible while the évidence 
“on both sides is fresh. 

, Hem Chandru v. Atal Behary, 35 c. 909; ;8 Cr. LJ. 

“485, followed. 
hi Whore’ the petitioner reported to the Police the: ‘fact 
. of theft having taken place in his house, and al- 


.though he did not name any one as being the actual” 


, offender, yet he stated his suspicion that the op- 
posite party had ‘instigated it, and it was found by 
the Oourt that as a matter of fact . there was no theft 
at his house as alleged byhim : 

, Held, that the Court was quite justified in ordering 
the prosecution, of the petitioner under sections 182 
and 211, Indian Penal Code. 

"Mr. P. L. Roy and Babu: Satish Ohandra 
Ghosh, for the Petitioner. 

‘Mr. Orr, forthe Crown. 

Judgment.—0On the 8th June, 1907, 
the present applicant laid an information be- 
fore the Sub-Inspector.of Police at Sambal- 


pore to the effect that there had been a bur-’ 


glary in his house and that a sum of Es. 200 
together with a -mortgage-bond “securing 
Rs. 2,350 had been stolen. He said that he 
suspected that the thefts had been instigated 


by one Kripa Sindhu .and his brother-in-law- 
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missioner “for orders.” 


“ present rule. 


> £1966 


Balk who, ho said, would benefit by. the dis- 
appearance of the bönd: The Police held an 
investigation in the case and reported that 
the information was false. ~ On this report 
the Deputy Commissioner directed a judicial 
enquiry into .the matter by a Deputy Magis- 
trate who, however, was transferred before 
the enquiry was completed. Thereupon the 
Deputy Commissioner transferred the case to 
the file ofanother Magistrate, Mr. Pujahri, | 
who, after giving the . petitioner every oppor- 

tunity of proving his story, came to the con» ` h 
clusion that the report of burglary was en- 
tirely false. On the 4th February, 1908; he sube 
mitted his report containing the conclusion 
at’ which he had arrived to the Deputy Com- “ 
On the 6th February 
the Deputy Commissioner called upon the 
petitioner to show cause why he should not 
be prosecuted under section 211, Indian Penal, 
Code, and on the 20th March ordered his 
prosecution. Thereupon the petitioner appli- ` 
ed to this Court to have that order set. aside 
and obtained a Rule which on the 6th May 
was made absolute. It was then held’ by this 
Court, following the case of Hatbut Khan ‘v. 
Emperor(1), that the order of the’ Deputy 


_ Commissioner for the ‘prosecution of the peti- 


tioner was under, the’ circumstances made 
without jurisdiction. That orderof thé Deputy 
Commissioner having been set aside, the 
record of the case was returned to Mr. Pujahri. 
This Magistrate again enquired into the 
matter and examined two more witnesses who 
were tendered by the petitioner and.on the 
14th August under section 476, Criminal 
Procedure Code. formally ordered the prosecu- 
tion of the petitioner under sections 182 and 
211, Indian Penal Code, and sent him. for trial 
to the Court ofa First Class Magistrate. It, 
is this order which is the subject’ of the 
A Division Bench of this Court 
issued a Rule to the Deputy Commissioner to 
show cause why this order should not be set 
aside “ on the ground mentioned in the peti- 
tion.”. he’ Rule has now come before us for 
disposal. Only three of the grounds mention- 


‘ed inthe petition have been pressed by the © 


learned Counsel who appears on behalf of the 
petitioner- č 
“Ib is contended, first, that having regard 
tothe terms of section 476, Criminal ` Pro- 
cedure Code, and the recent Full Bench rul- 
ing of this Court in the case of Begu Singh v. 

(1) Jo 0. W. N. 80; 880, 80; 8 Cr. L. 3.7125,‘ 


t 
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E'mperor(2), as also to she ruling in the case of 
Rahimatulla v. Emperor (3), the order was 
illegal. In or opinion there is no forcein 
this argument and neither of the rulings has 
any application to the present case. The 
ratio decidendi of the Full Bench raling of 
this Court was “the terms of section 476 
indicate that’ the desirability of prosecut- 
ing the offender must be present ta the 
mind of the Court during the proceedings 
in the course of which the offence was 
committed or brought to its notice, It 
was never contended that when the’ pro- 
ceedings had terminated, the ‘attention of the 
Court should be subsequently drawn by some 
private person to the fact that in those pro- 
ceedings there had been committed some 
offence in contempt of the Court’s authority 
or against public justice which deserved 
punishment.” Itis quite clear in this case 
that on the 4th February, 1908, when Mr. 
Pujahri submitted -his report he had come 
himself after the fullest enquiry to the con- 
clusion that there were good prima facię 
grounds for ordering the prosecution of the 
petitioner. Instead, however, of thereupon 
` himself directing the prosecution of the peti- 
. tioner under section 476, as he should have 
done, he sent the record to the Deputy Com- 
missioner “for'orders.” The order of the 
Deputy Oommissioner was set aside by this 
Court as explained above. But on setting 
aside the order of the Deputy Commissioner, 
this Court in no way animadverted on the 
record of Mr. Pujahri which was not directly, 
‘before it. It was quite open to Mr. Pujahri 
_when the record returned to him to com- 
plete his enquiry, if farther enquiry was ne- 
cessary, aud himself pass orders under sec- 
tion 476 if he was satisfied thatsuch a course 
was desirable. 

The next ground pressed by. the learned 
Counsel is that inasmuch as there isa Civil 
- suit now pending between the parties filed 
by the petitioner against the opposite party 
on the basis of the very mortgage bond which 
is alleged to have been stolen, it is undesir- 
able that these Criminal proceedings should 
go on until the Civil litigation is concluded, 
as the alleged loss or theft of the mortgage- 
bond is directly i in issue and will have to be 


determined inthat suit. The case of Jadu 
-~ (2) 110. W. N 668; 840. 551; 5 O. L. J. 693; 5 
Or. L. J. 398; 2 M. L. T. 293. 

(8) 81 M.'140; 7 Or. piace a 79 (F. BJ; 
17 M. LJ. 584 


. INDIAN OASHS. 


-487 


Lal Sahu void. R. Louis (4), ‘is cited ` in 
support of this contention. -- i 
It appears that this suit was filed on the 
8th March, 1908, that is to say, nearly eight 
months after the Criminal enquiries began. In 
fact the Deputy Commissioner had received 
Mr. Puojahri’s report and had called on the 
petitioner to show cause why be should not 
be prosecuted. . It would be a dangerous 
doctrine to lay down any hard and fast rule 
to the effect that’ a Criminal trial or enquiry 
should of necessity be stayed simply because 
a Civil suit has been instituted between the 


‘parties in which-some or all the matters 
‘materially in issue 


in the Criminal case 
would have to be determined, until the Civil 
litigation was finally decided. The case in Jadu — 
Lal Sahu v. J. R. Lowis (4), lays down no 
general rule. On the facts of that particular 
case this Court held that it was undesirable to 
grant sanction to a private person to prosecute 
hig adversary in a Civil litigation in the 
course of which the alleged offences were said 
to havebeen committed until theappealwhich - 
was pending from the original decree in the 
suit had been decided, especially as'it appear- 
ed from the order of the District Judge itself 
(which order was then under the considera- 
tion ofthis Court) that the evidence on which 
the first Court had come to the conclusion 
that an offence had been committed was more 
than shaky. It appeared also highly prob- 
able that the object of obtaining the sanction 
to prosecute in that case was notso much to 
vindicate public justice as to hamper the 
appellant in the prosecution of his appeal. A 
Court may well hesitate to.give sanction to 
a private individual to prosecute his adver- 
nary for an offence alleged to have been com- 
mitted during the pendency ofa civil litiga- 
tion, as if it acceded to his request, it must to 
some extent at least, give him an unfair ad- 
vantage by enabling him to holdover the head 
of his adversary for at least six months the 
threat of a criminal prosecution which might 
or might not eventually be undertaken. But 
it is a very -different thing to ask a criminal 
Court which after enquiry held with this very 
object in view has come to the conclusion that 
there are groundsfor starting criminal pro- 
ceedings against an individual, to stay its 
hand indefinitely or at any rate, possibly, for. 
some years because that individual has filed a 

(4) 110, W. N: 712; 840, 84655 Cr. L, J. 480; 
8 ©, L. J, 531, j ki 
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‘:Civil mit, As held-in the -recent-case of Hem 
Uhandra Ray v. Atal Behary Ray (5), «it is ` 


- very desirable'in the ends of justice that when - 


“a competent Court has taken upon itself the 
‘responsibility of ordering a prosecution under 


‘section 476, that that prosecution should be ~ 


: entertained as speedily as possible- while the 


'evidence. on both sides‘is fresh. We, there- ~ 


"fore; are of opinion: that no valid reason has 

‘been shown in this case to postpone the trial 
of.the petitioner and we regret that. there has 
“been so.much delay. `. ‘*: 


' .The last ground that was argued. was that’ 


?inasmuch as no one was directly charged in 
‘the first information, - æ; prosecution under 
‘section 211 at all events must fail: --It is true 
| that inthe report to-the Police the petitioner 
did not name-any one: as being ` the- actual 
offender. What he did was- to report. -the 
tfact of theft and his suspicion” thatthe op- 
‘posite party had: instigated it.. If it had been 
established that there had:in. fact been a- bur- 
iglary in ‘the course ‘of which the. mortgage- 
“bond had beén’stolen there might, perhaps, 
shave:been- some force ‘in this argument. But 
‘Mr. Pajahri in the preliminary enquiry has 
-oome.to the conclision, rightly or wrongly 


as will be decided in the trial, that as a, 


matter of fact there was no burglary at the 
house of the petitioner as alleged by him and 


that the mortgage-bond was not stolen under 


the reported circumstances. Having -arrived 
at this conclusion he was quite justified in 


ordering the prosecution of ‘the petitioner’ 


under both the sections. For these reasons 
we discharge the Rule. ` So 
4 f Rule discharged. 

(5) 35 C. 909 ;8 Cr. L. J. 436. A 





ALLAHABAD HIGH COURT. . 
Sroonp Orv APPRAL No. 958 or 1908. 
. December 6, 1909. 
Preiss :—Mr. Justice Karamat Husain: 
“Sheikh MUHAMMAD ISMAIL—Ptarxtirr 
z SAn : 


gi 
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“Sheikh ABDUL: GAFOOR. AND OTHERS— 
a DEFENDANTS —RESPONDIKTS. 

„Civil Procedure Code (Act XIV of 1882), 55. ‘82, 34 
E Sut" against å benamidar—Real owner made party 
— Nature of suit not changed—Odjection as to non-join. 
der? after itho first hearing—Earliest opportunity— 
Watver—Fvidence gt (I of. 1872), s. 116-—Batoppel— 
à Treniton an essential Cena aapa, purchase— 


#ANDIAN: #OASÊS, 


- ` A igh oe ate 
ia as ak Ee Oye 


Reals ower ‘not estopped. settee gre-ompto Pie 


c emptio, 
H purchased a - share. in” K Village Benam ini fho, 


“name of his wife 8. H was a co-shater in’ the village g 


a {roo 


but § was not. I instituted 8 pre-emption suit agdinah” - 


8. .8° filed a written statement that she was “ot 
‘the real purchaser, it’ wras- herthusand: who: had 
really purchased.the - property. :. On” tha same day 
H applied to be made a party and to put, i ing written 
statement t0~'the: effect that as he was a oo-sharer 


„in the’ village; the plaintiff: had ‘no tight -to “pre- 


empt. His application was granted: Held; thab-H 
was rightly. made a party to the suit. When-a suit 
‘is “instituted, and the defence, is thak the defendant 
‘is'a bendmidar, the presence of: the real owner before 


‘the Court becomes necessary in order to-énabld the 


Court effectually and completely tò- adjndicate npon 
and settle all the questions involyed i in the. nib. 
‘Naraini Kuar v. Durjan Kuar, 2 A. 788, 4 ed. 
Bita Nath Shaha-v. Nobir Chunder Roy, 5 iO. L. R. 
102; Bhala Pershad v. Ram Lall, 240. 34, referred to. 

- Where an objection as to non joinder of parties does 


not exist at or before the first hearing, and is made . 


at the earliest possible opportunity after if comes into 
existence, it-cahnob'be said to have been waived 


within epar of section 84 of the Code’ of Oivil ` 


Procedure, 1882. 

R, and N. "Modh w-8. 5. Dongre, 5 B. 609, referred to. 
“In a pre-emption ‘suit against a benami purchaser, 
‘the adding of the real purchaser as a- party. to the 
suit does not convert the suit from one character’ into 
another. % 
~ Ina pre-omption mit, the real pükshäier: is mo 
‘estopped from setting up the fact of -his being a oo- 
sharer in the village. aga defence to the suit, merely 
because he causeda benami purchase tobe made in _ 
the name of his wife who was not a co-sharer in the 


village. In order to constitute an estoppel within , 


the meaning of section 115 of the Evidence Act, 1872, 


the intention of the pérson, against whom the estop- , 


pel is sought to be used, that his representation 
should be, acted upon by the Person to whom it “in 
made, must. be proved. 

Ram Coomar Koondoo y. MacQu-en, 11 B LB. 48; 


-18 W.R. 166; L-A. Sup. Vol. 40; Sarat Chunder Dey 


v. Gopal Chunder “Ltha,.20_0. 296; 19 I. “A. 203; 
Pickard v. Sears, BASE. 469;Oarr v. ‘The London and 


"Nor th- Western Railway Co., 10 O. P. 807; Munsur Ali - 


y. Haidar Husain, A. W. N. (1884) 128, referred to. 


Second ‘appeal from the. decision of the 
District Judge of „Azamgarh, dated the’ 156 


July 1908. maos og 


Mr. Ghulam Mujtaba,. for the Appellant: 
Mr. Muhammad. Ishaq, for.the Respondents. 


Judgment.—the facts of the case are 
briefly these: one ‘Abdul Ghafoor on the 21st 
of December 1906 sold his share-to -Musamimat 
Soghra Begum. She admittedly was nota 
co-sharer i in the village.. The:plaintiff Muham- 


mad Ismail instituted a suit for pre-emption ` 


on the 20th December 1907. On 30th March, 


1908, Soghra Begum filed her written‘ state- i 


ment in which she alleged that she. was. not 
the eal owner and purchaser . of the pro- 


¥ 
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perty . .in, suit, “but that her: ‘husband’ Cand. “but. in. ‘the. umultitude of -ingtances’: it. will ~ 
“Husain was, the. real ‘porohaser. + :On ‘that very, --be:.a-aseful ‘test to: apply i in dooiding whether - 
day Hamid Husain, .Soghra ` Begum’s: hus- the: „presence | ofra Pe ties `- is ; Hecestaby ? 
“band, applied. to be made 8 party- to:the-suit..- to enable the. “Court actually: ‘andom: - 
‘His application was granted; and on the 2186. -pletely to ~adjudicaté and settle. thë’ duen- 
af April; 1908, he pat‘-in. ‘a written -state. tions involved im the suit. “I entirely: agree - 
‘ment to the effect” that he was the-. radl-- with.the remarks-of. Pontifen, J. in Mahomed 
‘purchaser of, ‘the property’ in- snit, “that: «Badsha v. Nicol- -Fleming & Oo.:(4):" With 
Soghra -Begum. Wasa mare” benamidar, and- -reference to the. above, remarks,: the‘learned 
that. the prè-emptor: was” -not entitled...to; ..Vakil for. the ‘appellant’ says “That ‚Hamid 
‘succeed ‘inasmuch’ ‘as’ Hamid Husain‘. was. ‘Husain had:no ~ community of: interestin thé 
+48 co-sharer in the village.’- The -Court of > «suit for pre-emption either with the -plaintiff Hi 
‘first instance finding’ Hamid Husain to be the- sor! with the défendant. : I am of opinion’ `o 
real purchaser, dismissed the claim: Onappeal -that the remarks: of - the. learned Judges} it- 
‘by ‘the~ plaintiff the lower appellate- Oourt -: Naruini Kuar v. : Durjan Kudr - (4): ‘da. not 
-oonfirmed the decree of the ‘Court of first in- `-eover -the case. of a real owner who. applies 
_ “stance finding that Hamid Husain wasthe «to be made a party toa suit’ brought against 
‘real purchaser ‘and that, therefore, the plain- the benamidar. “When a suit is instituted, 
tiff had no-cause of actiona The plaintiff has and the -defencé ‘is that the- defendant is: a o` 
' preferred a second appeal to this Court, and benamidar, the-presence of the. Teal- owner 
the following points „have been taken in the „before. the -Court becomes, in, ‘my opinion, 
memorandum of appeal: (1) that Hamid necessary-in order to enable the Court‘-effec- . 
Husain . -ought not to havé been. made >a tually and. completely. to adjudicate: upon-and 
_ party tò the suit as he had no community of ‘settle all the questions involved “in the suiti 
interest with Soghra Begum; (2) that the “In Sita Nath Shaha v. Nobin Ohander ‘Roy 
“making of Hamid Husain ‘a, party to the ` (5), it was held: “that where a- suit is brought 
„suit completely altered the aspect- of the éase” in the. name of- benamidar. only, the: Court 
‘to the, prejudice of the plaintiff; and (3) ought. to. direct- that thé. beneficial: owner 
that Hamid, Husain -by obtaining. a sale in should’ be made parties.” Tm Bhola Pershad 
“favour of a stranger is estopped from stating v. Ram. Lall (6), it: was : ‘held that ‘section 
. ‘that he is the real purchaser anda co-sharer. 32 was wide enough to. meet every case ‘of 
“All the three, . points are new and-were not defect of. parties. In -this connection: it ‘is , 
taken in- the’ appeal: to the lower appellate — further contended by the learned: Vakil for , 
‘Court. - But as the. points were of impor- ` the appellant that the application was’ made -> 
tance, I allowed: the learned, Vakil for the after the first hearing. In answer to this thb 
„appellant ` to argue them. ‘In support of the learned. Vakil for the respondents says that | 
first point he relies upon the following remarks the objection did not exist ‘at or- before:the | . 
-in Naraint Kuar v. Durjan Kuar (1): “But first hearing and could not have béen made 
‘now reading, as I think one should, sections -or -waived, and that-asit was made atthe . -7 
28, 29 '& 82 of Act (X of 1877) together, the earliest ‘opportunity -after it came into ex- 
term ‘questions involved in the suit’ must be ‘istence;.the spirit of section 84, C. P; ©., was 
faken to’ mean quéstions directly arising out satisfied; see R. and N. Modhev: 5. -Dongre (7). 
of, and: incident tò, the:original cause of “This, ia'my. opinion, is a complete answer‘to ° 
action, in which, either- in character of plain, the contention -of the learned Vakil: for, tlie 
diff or defendant, ‘the person to be joined has appellant. _ bad 
‘an _identity or community .of interest ‘with _ As to the spend. point; iti is saa t ie 
that party in the litigation on whose side that the adding of the real _purchaser;*Hantid 
he is to be ranged. I do.not lay this down - Husain, as a party to the suit did not con- - 
as an irrefragable rule by which applications: ` vert the suit from one character into ‘ea. = a 
under’ ‘section 32 of Act. _X should be deter-, other. $o puru 
mined y for- cases måy. arise similar to Saroda - As to the. third toiib Ake. learastl Wakil h 
| Perihad Milter v. Kylash chander Banerjee (2) for the appellant argues that Hamid Toni 


and Raliprasad Singh v. Jainarayan Roy (3); a) 40.858; 20.LR, 888. °° e 2: = > 
(1) 2 Æ 788 at p.743.,- -(2)7 W. R. 816. , “8 0. B. 108, Se et sane 


(8) 3 B. L. R. “A. O, 24;-11 W. R361. 6) 240.846. ` PAN near 


“+ 
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by, virtue of obtaining a sale-deed in favour 
of his wife, who admittedly is not a-co-sharer 
in the village, is estopped from setting up 
thé fact of his being a co-sharer in the village | 
as a defence to the suit for pre-emption against 
his wife and himself. Fle, on the authority of 
section 115 of the Indian Evidence Act, con- 
tends that when one person by his act or 
omission tntenttonally causes or permits an- 
other person to believe a thing to be trae and 
to act upon such belief, neither he nor his 
representative shall be allowed to deny the 
truth of chat thing in any suit or proceeding 
between himself and such other person or.his 
representative. “According to him, for the 
operation of an equitable estoppel, two elements 
only are necessary: The first is that a person 
should act ina certain way, oromit to act 
in a certain way. or conduct himself in a certain 
way, and the other is that another person; on 
the basis of such act, omission or conduct, 
should alter his position. If these two ele- 
ments according to him, exist, then the per- 
son who acted, omitted to act or behaved 
in a certain manner must be estopped from 
‘denying the truth of that thing which he 
caused the other person to believe. The learn- 
‘ed Vakil says that besides the above two 
elements, it is not essential thatthe act, 
„omission or conduct must have been intend- 
ed to be acted upon by the person who 
-alters his position. on the basis of the act, 
omission or conduct. In other words, if 
A acts; omits to act, or» conducts in a 


particular manner towards B without . any - 


intention that ©. should act and alter his 
position on the basis of such act, omission, 
or conduct, A will. be estopped not only 
against B but against C also if C happens 
‘to alter his position on the basis of A’s act, 
omission or conduct. The learned Vakil for 
the appellant has not been able to cite any 
authority directly bearing upon this: point. 
‘He relies upon the words of section 115 of the 
Indian Evidence Act and upon the rulings 
of their: Lordships of ‘the Privy Council 
in Ram Ooommar Koondoo v. MacQueen (8) 
and Sarat Chunder Dey .v. Gopal Chunder 
Laha (9).I find myself unable to hold that in 
order to estop a person from denying the 
truth of his allegations, an intention that 
they should be acted upon by. the person 

PS ea R. 46; 18 W. R. 166, I. A- RPE: Vol. p. 


SODIK 208; 20 O, 296. 
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who takes advantage of thèm is not necessary 
to be proyed. The law of estoppelin British 
India, as has been remarked by their Lord- 
ships of the. Judicial Committee in Sarat 
Ohunder Dey’s case (9), is not different 
from the law of`England on the subject. 
Their Lordships say: “ The learned Counsel, 
who argued the ‘present case on either 
side, were agreed that the terms of the 
Indian Evidence Act did ‘not enact as law 
in [ndie anything different from the law of 
England on the subject of estoppel and their 
Lordships entirely adopt that view.” Com- 
ing to the law of England, I feel no doubt 
that estoppel affects only parties and privies. 
“In general estoppel only affects parties and 
privies to the act ‘working the estoppel. 
Strangers are not bound by them and can not 
take advantage of them, Co. ' Litt. 352A; 
Com. Dig. Estoppel B. & C. When, how- 
ever, the record of an estoppel runs ‘to the 
disability or legitimation of a person, strang- 
ers shall both take the benefit of and be 
concluded by that -record;'as in the case 
of outlawry, ex-communication, profession, ab- 
tainder of praemremre, of felony &c; Co. Litt. 
352 B. But a record concerning the name, 
quality, or addition of a person has not this 
effect; Id. Best on Evidence p. 433,10 ed. 
Taylor on Evidence, Vol. I, p: 88 S., 90 (9th ` 
Edition) says: “In technical Tanase? estoppels 
are only binding upon both parties and 
privies.” In Pickard v. Sears (10), the law was 
laid down in the following terms:—‘ But the 
rule of law is clear that where one by his 
words or conduct wilfully causes another to - 
believe the existence of a certain state of 
things and induces him to act on that belief 
so as to alter his own previous position, the 
farmer is concluded from averring against the 
latter. a different state of things as existing 
at the same time.” In Carr v. The London 
‘and North-Western Railway Oo. (11), or- 
dinary definitions of estoppel in pats are 
given at pages 316 and 317. One of the 
propositions set forth there is'that if 
aman, whatever his real meaning may be, 
so conducts himself that a reasonable man 
would take his conduct to mean a certain 


.représentation of facts, and that it was a 


true representation, and that the latter was 
trtended to aci upon i tn a particular way, 
und he with such belief does act in that 


(10) 6 A. & B. 469 at p. 474, 
(11) 10 O. P. 307. 3 
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way to his, damage, the first is estopped from 
dénying thatthe facts were as represented. 
The English authorities to which I have 
referred above leave no doubt in my mind 
that’ a person who makes certain representa- 
tions of-facts must do so with an intent that 
the person, who wishes to take advantage of 
` those representations,. should act upon such 
representations to his damage. In the‘ ab- 
sence of such intention there can be no 
estoppel. When a person is not intended to 
alter his position on the basis of a representa- 
tion to his prejudice, he can not plead es- 
toppel. Munsur Ali v. Haidar Husain (12), 
rules’ that a father who fictitiously sells a 
house to his son is not estopped from alleg- 
ing against the pre-emptor that the sale was 
‘fictitious. Benam7 transactions are recognised 
in India and in the case before me there is 
nothing to show that Hamid Husain, when 
he purchased the property .in suit in the 
name of his wife. did so with an intent to 
induce the pre-emptor to believe that the 
purchaser was not a co-sharer in the village, 
and that in consequence of such belief in- 
duced by the conduct of Hamid Husain the 
pre-emptor has altered his position to his 
own’ prejudice. 


For the above reasons I dismiss the appeal 
with costs. 
Appeal dismissed. 
(19) A. W. N. (1884), p. 128. ngi 


"~o ALLAHABAD HIGH COURT. 
Szoonp Crviu Appear No. 222 or 1909. 
December 4, 1909. 
Present:—Mr. Justice Banerjee. 
Pandit KUNJ BEHARI LAL-—Pranrier— 
APPELLANT f 


versus |. f 
KISHAN BEHARI LAL AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Suit—Contribution—Agra Tenancy Act (II of 1901), 
s. 1907—Sutt for contribution cannot be treated -ao a 
nuit fur settlement of accounts. 

In a suit for contribution towards the amount of a 
joint decree for arrears of revenue all that the plain. 
tiff can claim is the amount, if any, which he has paid 
on account of the decree in excess of ‘his proportion, 
ate ghare of liability. Any other amount which may 
be due to him from the defendants cannot be brought 
into account in a suit for contribution. 

Under section 197 of the Agra Tenancy Act, 1801, 
the Court cannot treat a suit for contribution as a suit 
for settlement of accounts. ` x 
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- Second appeal from the decision of the 
Judge of Small Cause Court ‘of Agra, dated 
the 12th of December, 1908. 

Mr. Shamsuddin, (with him Babu Benods 
Behart, for the Appellant. 


Mr. Satya Chander Mukerji, for the Re- 


_spondents. 


Judgment.—In my judgment’ the 


_ Courts below have rightly dismissed the plain- 


tiff’s suit. The Maharaja of Bhadawar is the 
assignee of Government revenue of the village 
Gudhi Barauli in which the parties to the 
suit, out of which this appeal has arisen, are 
co-sharers. The revenue for the years 1306, 
1307 and 1308 having fallen into arrears, the 
Maharaja brought a snit against the parties 
to this suit and obtained a decree on the 
22nd-of March 1902. The plaintiff's allega- 
tion is that Rs. 544-14 out of the amourt 
of the decree was reslised from him alone, 
and that this was in excess of tle amount for 
which he was liable. He accordingly” brought 
this suit for contribution in respect of the 
amount which he alleged had been paid by 
him in excess of his proportionate share of 
liability. Inthe 5th paragraph of his plaint 
he, however, stated that having regard to 


-the fact that the defendants cultivated some 


Jand in the village and collected rent from 
the tenants &c., they were liable to pay a 
considerable amount, and that the plaintiff 
was entitled to recover from the defendants 
the balance remaining after deduction of his 
share. The Courts below have found that 
the amount paid by the plajntiff was not in 
excess of his proportionate share of liability 
for the revenue. “But those Courts refused 
to go into an account of what was payable, to 
the plaintiff by the defendants on account of 
land cultivated by them and rents recovered 
by them from the tenants and held that that 
was a matter for settlement of accounts be- 
tween the co-sharers in a properly framed suit. 
In so holding the Courts below were in my 
judgment right. In a suit for contribution to- 
wards the amount ofa joint-decree for arrears 
of revenue all that the plaintiff can claim is 
the amount, if any, which he has paid on 
account ofthe decree in excess of his propor- 
tionate share of liability. Any other amount 
which may be due to him from the defendants 
cannot be brought into account ina suit for 
contribution. It is urged that a similar suit 
was brought by the defendants in respect of 
the revenue for previous years, andthat the 
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décision im that suit is resjudicata in the 
present suit. 

This contention is wholly untenable as any 
decision-in a suit relating to revenue for other 
years cannot be res judicata in the present 
suit. -It is next urged that under the provi- 
sions of section 197 of the Agra Tenancy Act, 
the lower appellate Court should have tried 
this suit as a suit for settlement of accounts. 
I do not think there is-any force in this crn- 
tention. There was-no claim for settlement 
of accounts in the plaint and no claim was 
advanced such as is contemplated by section 
}65-of the Agra Tenancy Act. Even if the 


suit could be deemed to be one for settlement E 


of-accounts, it was time-barred after ‘the ex- 
piry of three years from the termination of 
the.year 1808 F. The appeal, therefore, fails 
andi is dismissed with” costs. 

NG Appeal dismissed: 


Dis ALLAHABAD HIGH COURT. . 
why First CIVIL AppRaL FROM ORDER No. 114 
é or 1908. 

“November 29,1909, . 
eee —BSir George Knox, Kr., Judge, and 
4 Sa Mr. Justice Piggott. ; 

_ Shetkh “ALI HUSAIN AND OTHERS— 
' . DEPENDANTS—ÅPPELLANTS ~ 


- versus ' < 

3.FAZAL HUSAIN- KHAN AND oTusis— - 

< ELAINTIPFS AND DEFENDANTS—RRSPONDENTS. 
Š Cini Procedure Oods (Act XIV of 1882), ès. 54 
7 l'a), 888—Order admitting amended plaint after time— 

Appeal: 

. No appeal lies against anorder admitting an sendi 
ed plaint after the time fixed. 


+ First Appeal from the order of the Sabor: 
nate Judge of er dated the- 20th of 
“August, 1908, 

fe Facts.—1r tha. "plaintiff, , Fazal’ Husain 
Khan, brought,a suit-for declaration of his title 
to and for possesgion of a 2/3 share in certain 
properties as heir of his sister, on 25th 
fanuary,.1908. He did not: give in his 
plaint a -specifieation of the, property over 
which he .sought . possession. The Court, 
therefore, on the 21st of April, 1908, returned 
the plaint-for amendment with a direction 
that he should specify the property and give 
a true estimate ofits value for the purposes 
of Oonrt-fee within a week. On the 25th of 
April, 1908, the plaintiff gave an, estimate of 
the value of the property and asked for ten 
days’.extension to contply with the order of 
the Conrt ’ ag -to: specification... The- Court 
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granted the time asked.for., In the aan EA 
the plaintiff appealed to the High Conrt.against, 
the order of returning the plaint for_amend:: 
ment. His appeal, however, was- dismissed on 
the 14th of July,.1908. The. High Court, 5 


“while dismissing the appeal ordered that the 


plaintiff should comply with, the order of the 
Subordinate Judge, dated 21st April, 1908, 
within three weeks. “On the 3rd of. August, 
1908, the plaintiff gave a specification of. the 
property, put in the additional Court-fee, and, 
made a prayer to the Subordinate Jadge that 
he might be allowed some further time to file 
the plaint as it had not been returned by the 
High Court by that time. The High Court — 
returned the plaint to the plaintiff on the 6th 
of August, 1908, and it was putin before the - 
Subordinate Judge on the 7th, that is, four 
days after the time granted by the High 
Court. The defendants, thereupon, filed an 
objection that the plaint having been filed he-. 
yond time and without amendment, ought to 
be rejected under the provision of section 54 
(d) of the Code. of Civil Procedure, 1882. 

The Subordinate Judge overruled the objec- 
tion and admitted the plaint. He held that 
the plaintif had substantially complied 
with the Court’s order in specifying the pro- 
perty of which he claimed possession, and 
that hehad done so within time. The de- 
fendants appealed to the High Court, ~' 

Messrs. Sunder Lal (with him Mr. Satish 
Ohandra Banerjee), for the Appelants. 

-Messrs. O’Conor (with him Messrs. Taj 
“Bahadur, Ghulam Mrjtaba and Girdhari Lal), 
for the Respondents. - 

Judgment.—A preliminary objection 
is taken to the hearing of this appeal and is 
to the effect thatno appeal lies. It appears 
to us to be agood objection. We- allow the 
preliminary objection and dismiss the appeal 
with costs. 


Appeal dismissed. 





ALLAHABAD HIGH COURT: 2 
eas Seconp Orvo APPEAL No. 364. OF 
1909. ; 
Decemder 7, 1909. . 
- Present :—Mr. Justice Tudball. 
ë INDARJIT—Ossnotor—APPBLLANT 
versus - 
“Sheikh ARSHAD ALI—DeaoRRR-HOLDER — 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), 46. 50, 52, 53 — 
Baecution proceedings commence. unter the old. Gols- = 


i 


Vot:EV-] 
KADIR BAX V. ISMAIL’ MISTRY. a 
_ New Code enforced pending those proceedin g3—Pr.ceed- 


. gs to be governed by the new Code—Ob, ec trons a únder 


the new Oode, parties to avail of., 

The new Civil Procedure dode: having come, inté, 
operation during ‘the pendency of ‘certain execttion 
PK, the proceedings are governed by the new 

No one has a vested right in the procedure law, 
and the law of procedure, having changed pendente Lite, 
it must bs followed, . so far as the questions of mo- ` 
ceðúre aro concerned. `“ 


~ ! The -parties todxeoution£ proveedizigs can raise all ` 


those questions which they are entitled to raise under 
the new Code but which they could not raise under 
the old Code, 


Execution second appeal from the ‘decision 


- of the District Judge of Allahabad, dated. the 


10th of February, 1909. oe 
Mr. J. N. Mukerji, for the Appellant. oe a 
“Mr. Rahmat Ullah, for the Respondent. | 
J udgment.—This appeal arises ont of 
the execution ofa decree obtainéd under “sec- 
tion £0 of the Transfer: ‘of Property Act. One 
- Ram Saran mortgaged certain ` property “to. 
the respondent as security for a loan. The 
latter brought a suit for sale against him “and, 
tha property. was sold, but the sale - proceeds 
wére insufficient to satisfy the decree. Then 
Ram_ Saran died. - The decree-holder than 
applied as against the appellant Indarjib for - 
a decree under section 90 of the -Transfer of 
Property ‘Act representing him to be the 
nephew and heir of the judgment-debtor and 
in possession of his property.‘ No objection 
being taken, the decree was passed against ` 
Indarjit in his representative capacity, tre 
amount being recoverable from the assets of 
the deceased which had: come, to his hands. 


“This decree was.put into” execution’ ‘and cer: 


tain property in the ‘hands of Indarjit was ~ 


- attached as being the assets of Ram‘Saran’. - 


Indarjit took objection, pleading (1) that 
though nephew by nature, he was-the adopted | 
son.of-Ram Saran, (2) that the attached pro- 
perty, was the property of the family (himself 
snd Ram Saran) which he had taken’ not as, 
heir but as survivor and, therefore, it was nət 
saleable in execution of the decree. The ` 
, Munsif held that the objector had been adopt- 
ed by Ram Saran and that’the property was 
joint family property which had come to him 
y survivorship.’ Accordingly in accordance 
with the rulings of this ‘Court, “he decided 


that the objéctions were valid and” that’ the® 


, decrée-holderwas bound to bring a fresh suit 


against the objector if he wished to follow. 
- the property in the hands of the son. 


The 
decree-holder ‘appealed. While the appeal was 
pending, the new Code of Civil Procedure 
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came into forée, under section $3 of whioh th 
creditor’ can in. exeéution proceèdi ings, how 
follow the property iņ the hands of the’ soh 


“and the question of the son’s” liability : as’ a 


pious Hindu can be decided in those proceed 
ings. The lower appellate’ Court ini" viy, 
thereof, Without -going into-, the ` - questiott - 
of” adoption, decreed ` the appéal' directing’ 


` the Munsif tó proosed according to tHe new 


law.” - eae Ék 
The “dm ênb-dabtan jow ' “‘pppeals:” “Fhe 
only point pressed i ig that section 58 of: thi? 


-new Oodé of Civil, Procedure’ càririöt ’ be “ap? 
- plied’ as these proceedings’ commenced : “and r < 


the old Code. ` There is no' force in- “this con: 
tention. The “appellänt Has ho vested interest 
iu iprocedurė.. "The present: point 'i8 simply 


’ one of procedure, and the ‘Taw ‘of précedure . 
_having- -vhanged pendente’ lite, it ‘ must be 


_ followed. The -parties, of course,” will “be 
” allowéd to raise questions which -undér? thd 
old Procedure Code could not’ bé raised, -büt 
may be now ‘raised, 2.0), it will be oper ‘to 
the“appellantto plead that the debt--was* dn 
immoral-6ne and-not binding on him; -a` plea 
which he was unable “to “raise” in “‘execttion 
` proceeding under the law: as it’ was ‘anderstood 
in these provinces: -Norié ofthe othér grounds 
of appeal are' pressed. Thé lower-‘appellate 
Court very: ‘wisely directed. each ‘party to’ bear 
his own Goxts in “that Ootrt. ' The - present 
appeal was unnecessary I: therefore disniiss 
it with costa in this Court to the respondent. 
: j Appeal Sete. 


a ik 
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: CALCUTTA HIGH COURT: 56, : = 
Cryin RuLES Nos. 8404-anp 3568 OF 1209. 
- December 6, 1909. = 
Present: —Mr. Justice Mookerjee end Mr. 
-- . Justice Teunoni : 
- Pie KADIR BAX—PLamnrr— a 
PETITIONER - i ea < 
‘ versus >. 
» Sheikh ISMAIL MISTRY —Deninoin 


“OPPOSITR PARTY.' : 

Provincial Small Oause Courts “Act (IX of, 1887), 
Sch. IT, ch. 8—Jxrisdiction—Buit for rent of lard.’ _° 
“A Small Cause Court has no jurisdiction to entertain 
a suit for arrears of rent of land under Olause 8 of 
Schedule II of the Provincial Small Oause. Court? Act 
and the -Court could nos have jurisdiction to try 
spoh a suit, merely because mo objection WAS “taken by 
the parties. : 

“Rules against _the onder of the Sord 
Munsif of ,Sealdah,” exercising ‘Stiall Uisg 
-Court powers.” ` 


t 
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PRAN ERISHNA BHAHA v. NABA KUMAR CHOWDHURY. 


Babu Shiba Prosonna Bhattacharyya, for the 
Petitioner, cited Uma Ohurn Mandal v. Bijari 
Bewah, 15 O, 174. 

Moulvi Mahammad Ishfagq, for the Opposite 
Party ` | 


JJ udgment.—wWe are invited in these _ 


Roles to set aside the judgment and decree of 
the Small Cause Court Judge of Sealdah in two 
suits for rent of land. . The learned Vakil for 
the Petitioner has contended that ‘under 
art. 8 of the second Schedule of the Provin- 
cial Small-Oause Courts Act, the Small Cause 
Court Judge had no jurisdiction to try these 
suits. This conteation is obviously well found- 
ed. In fact from an examination. of the 
plaints, it is clear that they were filed before 
the Munsif, and same officer of the Court 
appears to have treated the plaints as if they 
were plaints in Small Cause Court suits. This 
was & mistake which was overlooked by both 
the parties. 
have jurisdiction to try these suits merely be- 
cause no objection was taken by the parties. 
The result, therefore, is that these Rules must 
be made absolute, the decree of the Small 


Cause Court Judge set aside; and the cases- 


sent to the Munsif in order that he may try 
them as regular suits. The costs of these 
Rules will abide the result. We assess the 
hearing fee at one gold mohur in each case. 
Rules,made absolute. 





CALCUTTA HIGH COURT. 
Szconp Crvi APPEAL No. 2759 or 1407. 
December 8, 1409. 

| Present: :—— Mr. Justice, Caspersz and 

_ Mr. Justice Doss. ; 
PRAN KRISHNA SHAHA AND OTHERS— 
DerenxDaNnTs—APPRBLLANTS 
versus 
- NABA KUMAR CHOWDHURY— 


PLAINTIFE — RESPANDENI. 

Lakheraj land — Possessim— Title — Evidence. 

In lakheraj cases the title may fail, and yet if pos- 
session as lakherqjdas, that is to say, possession over 
twelve years without Payment of rent, is proved, it 
may be sufficient to give a lakheraj title 


: Appeal from the decree of the Sub-Jndge 
of Pabna and Bogra, dated September 12, 
1907, affirming that of the Second Munsif of 
Pabna, dated December 17, 1906. 

Babu Harendra Narain Mitra, for the Appel- 
lants. - 

. Babu Mohini Mohun- Ohukerbutty, for the 
Respondent, cited Radha Gobind Das v. Prokash. 


The Court, however, could not’ 


Chandra Das, 14 wW. R. 108, Dhunput Singh v. 
Russo Moyee Uhowdhrain, 10 W. R. 461 and 
Abhoy Ohurn v. Kally Pershad, 5 O. 949: 

Judgment.—tThis, appeal arises in a 
litigation regarding certain property which is 
claimed by ‘the plaintiff as his Lakheraj Brah- 
motar property. 

Both the lower Courts ‘have found that 
though theplaintiff was unable to connect this , 


i 


-property with any sanad, or document, or 


grant, it was sufticiently proved that he had 
been in uninterrupted possession for over 12 
years. - 

, On behalf of the defendants, itis now urged, 
first, that there was no issue, and no. allega- 
tion on the side of the plaintiff, as to title 
having been acquired hy adverse possession 
for over 12 years; and, secondly, that the 
lower appellate Court has wrongly admit- 
ted, and considered in evidence copy of a de- 
position given by the defendant No. 3 on the 
lst April 1903. 

It is unnecessary to decide the second conten- 
tion though the inclination of our mind is that 
the document in question was not admissible, 
regard being had to section 33 of the Indian 
Evidence Act. However that may be, we 
think the findings arrived at by the lower 
appellate Court are sufficient to dispose of this 
second appeal. 

The piaint contains an assertion of Lakhe- 
raj Brahmotar interest subsisting for over 
100 years. There was an issue (No. 4) 
directed to that point, and the lower appel- 
late Court found the weight of evidence to be 
on the eide of the plaintiff. The Subordinate 
Judge very correctly says :— “The law is that 
in Lakheraj cases, the title may fail and yet 
if possession as Lakherajdars, that is to say, 
possession without payment, is proved, it may 
be sufficient to give a Lakheraj title.’ We 
think these findings were independently ar- 
rivol nt, apart from some observations inter- 
posed by the Subordinate Judge in the body 


_of the judgment when he dealt with the de- 


fence of the defendent No. 1 and the kabulsat, 
which that defendant endeavoured to set up 
in support.of his pléa. 

In the result, this agal is- dismissed . 
swith costs. 


Appeal dismissed, '- 


‘Vol_IV] 


JITA v. NEKI. ` 2 
(s. 0. 51 P.W. R. 1909.) 
: >- PUNJAB CHIEF COURT 
Sgconp Ciyit APPEAL No. 1148 or 1908. 
h February 6, 1909. 
Present :—Mr. Justice Johnstone. 
JITA—PLAINTIvF—A PPELLANT 
f versus . 
NEKI AND OTHERS—DEFENDANTS— 


? RESPONDENTS. 

Single account-hook admissible in evidence—Agricul- 
tural tribe—Bairagis in Karnal. i $ 

Fairagiıs in the Karnal District are not-an agrical- 
tural tribe. . E 

A single account-book not otherwise suspicious is 
admissible in evidence particularly when it is support- 


a 


_ ed by prima facie reliable witnesses. 


‘Facts.—Plaintiff sued for possession 
of some land purchased by him for Rs. 1,409. 
The vendor, defendant, denied receipt of 
Rs. 160 alleged to be due on baht account 
both before the Sub- Registrar and in his pleas. 
The first Court found against ‘defendant and 
decreed possession of the land. The Divisional 
Court made the decree conditional on pay- 
ment of Rs. 160. : | 

Further appeal from the order of the Addi- 
tional Divisional Judge, Debli Division, dated 
the 21st July, 1908, reversing that of Munsif 
First Class, Karnal, dated 28th May 1908, 
decreeing the plaintiffs’ claim. i 

Mr. Sundar Dass, for the Appellant. 

Mr. Vishnu Singh, for the Respondents. 

Judgment.—This case has not been 
correctly decided by the lower appellate 
Court. fo? , 

The first Court's decision was sound. In 
my opinion it is very improbable that the 
Rs.160 was fictitions. What is much more 
likely is- that the seller for some reason or 
other wanted to back out of the sale and so 
seized this point of the baht account for 
Rs.160. I hold that item is ‘proved. The 
account-book no doubt is single, but itis not 

shewn to be otherwise ~suspicious, -and the 
witnesses to the item were not cross-examined 
I accept this appéal and dismiss the crogs-ap- 
peal. Inthe latter appeal I need only notice 
ground 4, It is wrong, the Batragis are not 
an agricultural tribein the Karnal District. 

The plaintiff will have a decree for posses- 
sion of the land in suit without conditions 
and defendants will pay his own costs through- 
out. s A 


Appeal accepted. 
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PROMODA NATH V. KINOO MOLLAH: 


(3. c8 O. L. J. 185,13 0. W. N, 167), 
CALCUTTA HIGH COURT. 
Second Cryin Arpgazts Nos. 2001 AND 2125 
- or 1906. i ; 
June 24, 1908. 
Present:—Sir Robert Rampini, A C. J. and 
Mr. Justice Ryves. 
Raja PROMODA NATH—PLAINTFE— 
APPELLANT k 
ett versus : ; 
KINOO MOLLAH AnD OTHERS—DEFENDANTS 

, p — RESPONDENTS. 

Oontract Act(IX of 1872), 8. 16—Contrart Act. Amend- 
ment Act (VI of 1899), 8. 2—Undue infiuense—Pre. 
sumption against landlord—Afistake of pleader’s clerk 
Omission to add respondent—Limitation—Finding of 
Jact —Musplacement of .onus—Second appeal—Fraud 
—Pleadings, E z 

There cannot be any such general presumption 
that- a landlord can so dominate the will of his tenants 
as to induce them to make an unconscionable bargain 
in his favour so as to cast on him the burden of prov- 
ing that the bargain was not induced by undue in- 
fluence. 3 < . 

-A' finding of fact which is vitiated by the misplaoe- 
ment `of the burden of proof may-be interfered with in 
second appeal. Hi 

Where the omission ‘to enter the names of some 
ofthe respondents was due toa mistake of the clerk 
ofthe appetlant’s pleader and was not intentional, and 
they were not added till after the period of limitation 
for filing the appeal : 

Held, that the appeal should be heard as duly filed. 

Per Ryves, J—It is incumbent on a party who 
seeks to avoid a contract on the. ground of fraud or 
undue- influence to give in his pleadings full parti. 
oulars of the ciroumstaunces on which he relies as the 
basis of his plea; and it is not enough to assert that 
fraud or the like vitiated the contract. 

Gunga Narain v. Tuluck Ram, 15 O. 533; 15 LA. 119, 
followed. á - 

Appeal from the decree of K. N. Roy, Es- 
quire, District Judge of Jessore, dated July 30, ` 
1906, reversing that of Babu S. C, Gangoli, 
Sub-Judge of Jessore, dated February. 1, 1906. 

Dr. Rash Behary.Ghose and Babu Satish 
Ohandra Ghose, for the Appellant. 

Babus Nil Madhub Bose, Shib Ohandra 
Palit, Surendra Ohandra Sen and Anilendra 
Nath Roy Ohowdhury, for the Respondents. 

| : Judgment. 

Rampini, C. J.— These two Appsals Nos. 
2001 and 2125 of 1906 are appeals against 
the decision of Mr. K. N. Roy, Distriot Judge 
of Jessore, dated the 30th July-1906, in which 
he disposed of two appeals ‘in two analogous 
suits. The first suit, to which Appeal Now 
2001 relates was è suit brought by Raja Pro- 
moda Nath Roy for arrears of rent due under 
a gabuliyat, dated the 29th Kartik 1302, exe- 
cuted in his favour by the 6 defendants, who 


PROMODA NATH Y. KIKOO HOLLAN, 


- -aro the'sons. and . widows -of--one Farajuddin 


~relates-to a- suit. ‘brought by Abdul ‘Rashid, 


one of the minor sons: of Farajuddin Mollah : 


through his next friend Basir Mollah for- a 
declaration . that. the gabuliyat -of 1302 is 
- not binding on: him, that it was extorted by 
` false-intimhidation, force,- fraud and- collu- 


sion; and. that #- decree ‘obtained by the . 


| Raja Promoda Nath Roy in 1901 in the 
. Court of the-Munsifiof Narail on the basis’ of 
_ this gabuliyat i is „wholly void.- To this suit, 
thé minor plaintiff Abdul’ Rashid? made the 
“Raja Promoda Nath Roy, as well as. the 
‘widowa ‘and other. sons, of his father Farajud- 
‘din Mollah parties defendant. The Subordi- 
nate- Judge .decreed the rent -suit and dis- 


imiased the suit relating to the gabuliyat. The © 
District Judge has- reversed his decision „in ` 


. both cases: He has held that the qabuliyat of 
“1802 was obtained by coercion arid fraud. He 
. has, therefore; set it aside, declared, the rent 
decree of 1901. void. and has. dismissed Raja 
kra da Nath. Roy’s suit for rent. ; 
Raja Promoda’ ‘Nath Roy who was plaintiff 


ii the suit for arrears of rent, and defendant-. 


No. 1 in the suit for the cancellation of the 


abuliyat and previous rent decree, now appeals. ; 


is'grounds of appeal are (1) that the Dis- 

| trict Judge could not. set aside ‘the previous 
decree for rent: (2) that in any-case he could 

not set it aside except in favour of the plain- 

tiff Abdul Rashid: (3) thatin the suit for the 

cancellation of the gabultyat, the plaintiff should 


. not have been allowed to set up inconsistent ` 


pleas of coercion and collusion, fraud .and 

undue influence: (3) that in deciding this suit 

the District. Judge has. misplaced the burden 
. of proof: (4). that he -has not considered the 
- efféct-of the’previous rent decree :- 
` the facts found are not sufficient to sustain 
tho ‘findings of. fraud and- úndue ‘influence ; 


(6).that:the District Judge has misconstrued - 


the terras of-the lease; (7) that he is wrong. 
in finding that. themother of. -Abdul-Rashid 
` had.no authority to: execute the lease on be- 
- half of her minor sons; and (8) that -tha 
: whole gqabulsvyat.cannot. be set aside at.the i ins 
stance of the plaintiff, ‘Abdul Rashid: ‘ 
| Acpreliminary - objection has been taken to: 
the hearing:of the.Appeals No. 2001. and 


2125 on the ground that the Appeal No. 2001 - 


is barred'by ‘limitation’as against the’ respon~- 
dents: Nog. 1, 4 and: 6, and ‘Appeal No. 2125 
is. barred és agaitist: the respondents” Nos..2 
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. Mollah. deceased. - ‘The other Appeal No. 2125 - 


(5). that” 


-7 FJI 
‘The appeals: were’ filed: on, the 12th 
November 1906, and these réspondents: were 
not added till the 8th July.” I may deal with 


this preliminary objection. at once. These <” 


respondents were -obviously not addod-owing 
to a mistake of- tha clerk of the: -appellant's 
pleader, Babu Satish “Chunder _Ghose. I 
would, therefore, overrule the-objection and 
admit ‘the appeals against these respondents. 
I will first dispose of the appeal in ‘the guib 


. for the cancellation of the gabuhiyat or lease and 
‘the avoidance of the previous rent decree. 


The Distriet Judge finds that under section 2 
of Act VI of 1899 the landlord Raja Pro- 
moda Nath Roy was in a position to -dominate 
the. will -of the executants to the deed, who, 


“were “his” tenants, and. hence that the burden - 


of proving that such a. contract as -was ` 
made by the gabuhiyat was not induced 
by undue influence lay on him. He then 
goes on; to: find .that the terms of the 
gabuliyat are illegal and extortionate, that it 
was obtained by undue influence, andi is, there- - 
fore, ‘inoperative. He winds up “by ‘setting it 
aside not only in ‘favour of -the ~plaintiff, but - 
in favour of all the ‘other executants, “who 
sought no- relief from it, and-who did. not 
appeal against the Subordinate Judge's decree_ 
dismissing the suif-for its cancellation: , Té 
would appear to me that in all these ‘findings 
the learned District Judge ig in grror.,: In the 
first place, he should not have set “aside: the 
gabuliyat in favour of the defendants who did 
not seek for relief. against it and who did not 
appeal to him. In the second place, -tho terma . 
of the lease do not appear to me to be extor- . ` 
tionate and illegal.. Farajuddin, the father 
of the plaintiff and of: the other-male execu., . 
tants of the leasé, had in 1295 executed in 
favour of the Land Mortgage Bank, the Raja's 
predecessor-in-title, a lease for 4 khadas Tr. 


pahhies of land at a rental of Rs. 97-8,- Accord- , ` 


ing tothe Judge, “Farajuddin died in 1297, 
and in 1293 the Land Mortgage Bank brought. 
a suit, for rent against his ‘heirs, the present. ` 
plaintiff and the tenant. defendant, (Rent. 
Suit No. 28 of 1891) in respect of 17 .khadas. 
and odd by accretion’ and claimed ‘increased 
rent. _.The Civil Court-Amin, who-was des, 
puted to make a local investigation, found the, 
area to be 17 khadas and the “Court passed. 
a decree at Rs. 121 and -odd.: The appeal’ 
against this. degigion was dismissed on “the 
22nd September 1894. The defendant No. 1, 
Raja Promoda Nath, Roy Bahadur, who pur- 
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chased the ‘right and interest of the ‘Land 
Mortgage :Bank then obtained’ the gabultyat 
in question from the heirs of Farajuddin in 
respect of 17 khadas and 3 .pakhies of land 
at the annual rent of “Rs. 447 with.a hajut 
- of Rs. 103.” , 

Now, the Judge says, the rent was, pushed 
up from original rent of Rs. 121 and odd 
per year to Rs. 550. But this would seem 

© not to -be necessarily an enhancement, but 
was due to increased rent being payable 
for additional land added to the sub- 
ject of the lease. The original rent was 
Rs. 97-8 for 4 khadas 11 pakhies subject to 
a hujut of about 30. The Land Mortgage 
‘Bank got a decree for Rs. 121, being unable 
to prove the increase in the area.alleged by 
‘it. Then, the land was measured and found 
“to be 17 khadas; so the rent was increased. 
But there is nothing to show that the increas- 
ed.rent of Rs. 550, with a hajut of Rs. 108 
was-an excersive rent or in ‘any .way contra- 
-vened the provisions of the rent law. Then, 
the Judge has said : “while the first gabuliyat 
conferred a permanent tenure with a right. of 
transfer to Farajuddin, the Raja’s gabultyat 
confers on his heirs only a right-of-ocenpancy 

< -without aright of ‘transfer ; secondly, -while 
in the tirst-fall rate of Rs. 2 per pakht was to 
be charged, when the land would be fit for all 
, kinds of-crop and-Rs. 1-10 was to be charged, 
when it is fit only for cultivation of some 
crop,-in the Raja’s qabuliyat these rates are 
to be charged whenever the land is measured. 
There are many other conditions inserted in 
the Raja's gabultyat which are either illegal 
or extortionate. Itis not likely that if all 
these terms had been clearly .explained to the 
executants, and a free will left to them that 
-they would execute the gabultyat. But the first 
qabultyat did not make the tenure permanent 
or transferable. 
from generation to generation, t.e., hereditary. 
It could not make it permanent, and, therefore, 
transferable for the rent was always enhance- 
able and the tenants subject to eviction. 

Iam further of opinion that the onus of 
proof has been misplaced. It seems to me 
most unreasonable to say, as the Judge has 
‘said that alandlord is ‘ina position to domi- 
nate the will of the tenant. If this were so, 
then the onus would always be on the land- 
lord to show that every lease executed in his 
favour was not extorted by means of force of 
. undue imfluence, It may be doubted too, if 
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there. were : sufficient; grounds for concluding 

that the widows of:Farajuddin were :in.such 
“a state of fear, ignorance: and:helplessness at 
the time of.the execution of the lease.as not 
to know what they.were doing. But whether ` 
or ‘not .they were in such -a-state, this can 
only apply to the execution of the lease by 
Abejunnissa on‘ behalf of. Abdul Rashid. The 
other executants were-either adults, or do not 
sue to set it aside. It'is true that the finding 
of the Judge that the execution of the. lease by 
Abdal Rashid’s mother is void owing to coer- 
cion isa finding of fact, with which. we cannot 
ordinarily interfere in second appeal, but I 
consider that this findings. vitiated by the 
misplacement of the burden of proof which, in 
my Opinion, has been erroneously placed on 
the defendant, the Raja Promoda Nath Roy. 


“On the whole, then, I consider the lease to be 


binding on all the executants except Abdul 
Rashid, who alone sued to have it set aside. As 
regards the others, the contract appears to, me 
to be a joint and several one, binding the 
executants of it who are in occupation of the 


‘land. -It would be unreasonable to allow the 


executants to escape from their liability to 
pay rent under the lease, while they continue 
to hold and enjoy , the .profits of the land. 

The lease must, theréfore,.I think, be held 
to bind all but Abdul Rashid. As for the 
finding of fact in the case of Abdul .Rashid, 
as the finding was wrongly arrived at, the 
case should, I think, go back to the lower 
appellate Court for a.fresh ‘finding on this 
issue after placing the onus of proof:on the 
plaintiff. ; 

As to the authority of the mother of Abdul 
Rashid to execute the gabultyat for him, this 
need not be. determined until it is decided 
whether the execution of the lease was 
obtained by .coercion or fraud. But, on this 
point, I would call the attention of the lower 
appellate Court to the cases of Watson & Co. 
v. Sham Lal Miter (1) and of Mahomed 
Hossain v. Based Shetkh (2). In the lease 
itself it is said that the lease is being executed 
for the benefit of the executants.. The District 
Judge is algo, in my opinion, in error in his 
views with regard to the previous decree of 
1901 for itis clear that this decree should not, 
as the Judge says, fare the same fate as the 
gabuliyat. There was no question of fraud or 
coercion set up or proved in the suit in which 

1) 14 I. A. 178; 16 O. 8. ; 

B 11 Ç. W. N. 71; 34 0. 36; 40. L. J. 485. 
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this decree was obtained. No frand was prac- 
tised on the Court, Whatever the decision of 
the Judge as to the validity of the gqabuliyat, 
go far as Abdul Rashid is concerned, this 
decree of 1901 must stand good and cannot 
be declared void, even as against Abdul 
- Rashid, It is to be noted that the Subordinate 
Judge - finds that rent under the gabuliyat 
was previously paid by the defendants. He 
gays: ‘Ibis in evidence that rent was paid 
by Faraj’s heirs in terms of the qabulsyat Ex. 
A-and the rent decrees (both original and 
appellate) have been admittedly satisfied. 
Plaintiff's mother, (defendant No. 6) and 
step-brothers paid rent to defendant No. 1 
in accordance with Ex.—A for anumber of 
years.and defendant No. 1 got rent down to 
the second quarter of 1307 at the full jama 
mentioned in Ex.—A. It is too late for plain- 
tiff -ahd his co-sharers: to have the decrees 
cancelled.” : 

I now turn to the case of the rent suit to 
which Appeai No. 2001 relates. 

The grounds of appeal urged in this case 
are that as the defendants Nos. 1, 4 and 6 
did. not appeal to the District Judge against 
the decree of the 1st Court, the decree of that 
Court should not have been reversed as 
against them, and the contract being a joint 
and several one, and as Abdul Rashid is the 
only executant who sues to set it aside all 
bat “Abdul. Rashid must be bound by it. 
This would ‘appear to be the case. As 
against Abdul Rashid, whether he is liable 
for the rent sued for, or not, depends on 
whether he is bound by the qabuliyat or 
not, and must abide the resalt of the finding 
for. which that suit has been remanded. 

1 would, therefore, decree both appeals 
against all respondents, except Abdul Rashid 
with costs in proportion. As regards Abdul 
Rashid, in the suit to which Appeal No. 2125 
relates, the case is remanded for determination 
of the question whether he is bound by the 
lease or not, Costs in proportion to follow the 
result, 

The rent suit, to which appeal No. 2001 
relates, is similarly remanded, so far as 
Abdul Rasbid is concerned, to be disposed 
of in accordance with the determination of 
the question of Abdul Rashid’s liability 
under the lease. Costs in proportion to abide 
the result. ` g 

Ryves, J—The history of this litigation is 
as follows :— ` 
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Second Appeal No, 2001 of 1906 arises out 


_of a suit brought by Raja Promoda Nath Roy 


as zemindar against 6 persons of whom one is 
Abdul Rashid Mollah, a minor, on the allega- 
tion that these defendants were his tenants of 
the land in’snit under a gabuliyat, dated the 
29th Kartik 1302 and, at the date of the suit, 
owed him Rs. 1800-11-3. This suit was 
numbered 15 of 1904. og 
Second Appeal No. 2125 arises ont of a 
suit brought by Abdul Rashid Mollah, the 
minor, above-mentioned, through his guardian 
ad litem, against the Raja, defendant Nos. 1, 
and 6 other persons, his co-sharers, namely, 
his 8 brothers, his mother, his father’s second 
widow, and the widow of a deceased co-sharer 
as proforma defendants in which he sought 
to set aside the qabuliyat of the 29th Kartik - 
1302 and also to set aside a decree for arrears 
of rent which the Raja, defendant No. 1, had 
obtained on the footing of that gabuliyat in 
suitiNo. 19 1901 and which had been confirmed 
by the appellate Court and had “been duly ~ 


executed. This suit was numbered 339 of- ~~ 


1904. : 
Both suits were filed in the Court of the 
Subordinate Judge of Jessore and were tried 
together. The Court of first instance decreed 
the suit No. 15 and dismissed the suit No. 
339. All the defendants with the exception 
of defendants Nos. 1,4 and 6 in suit No. 15 
appealed to the District Judge but, in suit 


_ No. $39, Abdul Rashid Mollah alone appealed, 


Both appeals were decided by one judgment 
and both were decreed. ‘From these decrees, 
two appeals have been preferred-to this Court 
in both of which the Raja is the appellant. 
The facts areas follows:—Farajuddin Mollah 
held a lease of some 4 khadas of chur land 
from the Land Mortgage Bank on a qabulsyat’ 
executed by him in Assar 1295. He died in 1297 
and was succeeded by the respondents as his 
heirs, The Land Mortgage Bank, in 1298, 
is., 1891,-brought a suit against these heirs 
of Farajuddin for rent in respect of 17 
khadas odd, . added, it was alleged, by 
accretion and claimed increased rent but, 
being unable to prove the increase in the area,’ 
as alleged, obtained a decree for Rs. 121. 
The Bank appealed. Pending the appeal, the 
Raja acquired the Bank’s right and title 
in the property and was substituted in the 
appeal as an appellant. The appeal was 


‘dismissed. Subsequently, the lands in the 


occupation of the. respondents were measured 
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and found to be 17 khadas odd and, on the 
basis- that ‘this was the correct area, the 
qabuliyat in 1302 way executed by the two 
adult sons of Farajuddin, his widows on their 
“own behalf and as guardiansof the minor sons 
of Farajuddin of whom Abdul Rashid Mollah 
was one. It appears that the respondents 
for some years paid rent to the Raja accord- 


ing to the qabuliyaé and, as stated above, the- 


Raja Had also successfully sued for rent in 
terms of the gabuliyat and had executed his 
decree against all the respondents. 

To the hearing of these appeals, a prelimi- 
nary objection was raised on the ground that 
Appeal No. 2001 is barred by limitation as 
against the reapondents Nos. 1, 4 and 6 and 
appeal No. 2125 is similarly barred against 
respondents Nos. 2 to 7 inasmuch as their 
names were not brought on the record of the 
appeals which were filed on the 12th Novem- 
ber, 1906, until the 8th of July 1907. We, 
however, are satisfied by the affidavits filed 
on behalf of the appellant that the omission 
to enter- the names of these respondents 
was due to aclerical error or a mistake of 
the clerk of the learned pleader for the appel- 
lant, and was not intentional. We, therefore, 
overruled the objection and allowed the 
. appeals to be heard against all the respond- 
ents 

It will be convenient to deal: first, with 
appeal No. 2125. The plaintiff in the suit to 
which this appeal relates stated in his plaint 
that the Raja (defendant No. 1, appellant) 
by his “Mofussil agents began to cause loss 
to the plaintiff and his mother in various 


ways and then having brought the plaintiff's: 


mother and other co-sharers to their side by 
means of false intimidation (sic), force, fraud 
and improper inducements and having colluded 
and joined with the defendants Nos. 2, 3, 
5 and 6 got them to execute a gabuliyai on 
the 29th of Kartik 1802 in favour of defendant 
No. 1.” In my opinion, the plaint in this 
form should not have been received by the 
Court of first instance. Not only are some of 


these allegations inconsistent with each other ~ 


but no particulars are set forth on which any 
of these allegations which are really inferences 
of law could be based, It has repeatedly bean 
held that it is incumbent on a party, bə he 
, plaintiff or defendant, who seeks to avoid a 
-contract on the ground of fraud or undue 
influence, .to give in his pleadings full particu- 
lars. of the gircumstances on which he relies 
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as the basis of his plea. It is not enough to 
boldly assert that fraud-or the like vitiated 
the contract. If authority is required for 
this proposition, see Gunga Narain Gupta v. 
Tiluckram Chowdhry (3). The pleadings in 
this case were most unfair The defendant 
No. 1 had no knowledge of the case he had 
-to meet. All he could do under the’ circum- 
stances was to deny, as boldly, the truth of 
the plaintiff’s allegations. The Court, how-‘ 
ever, on these pleadings, -fixed the issue: 
“Whether the qubuliyat was taken by coer- 
cion and misrepresentation by the officers of 
defendant No. 1 ?” Strictly speaking, that 
was not the proper form in, which to frame 


‘the issue. The Court should have ascertained 


the circumstances alleged by the plaintiff 
on which he relied showing coerciun and 
misrepresentation and then found whether 
- those circumstances had been proved and, if. 
proved, whether in law they amounted to - 
coercion and misrepresentation such as would 
justify the setting aside of the contract. The 
Court of first instance, however, took the 
evidence tendered by the parties and, although 
it laid the onus (as I think wrongly) of proving- 
that the gabultytat was not obtained by coercion 
or misrepresentation on the defendant No. 1, 
it held that he had discharged it and dismissed 
the suit. On appeal, the lower Court seems 
to have approached the question in this way. 
The learned Judge says, the defendant No. 
1 is an influential landlord [though apparently 
an absentee landlord as he lives in the Distriob 
of Rajshaye] and the plaintiff is a tenant, 
therefore, the defendant was ina position to 
dominate the will of the tenants and_he laya 
down the law as follows:—-Under section 2 
of Act VI of 1899, the defendant No. 1 
being the landlord and the plaintiff and the 
other defendants being his tenants, he was 
in a position to dominate the will of the others 
and the burden of proving that such-a contract 
as was made bythe gabultyat was not induced 
by undue influence lay on him. Here, I think 
he has gone much too far. There cannot be 
“any such broad or general presumption that 
a landlord, even an influential one, can so 
dominate the will of his tenants.as~ to induce 
them to make unconscionable bargain in his - 
favour. The learned Judge has, -in arriving 
at the conclusion that the contract of lease 
evidenced by the gabuliyat was unfair, rélied 
mainly on the terms of the gubuliyat itself, 
(3) 15 0, 588; 15 I.A, 119. 
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sFirst.he says that the rent.has been greatly 
enhanced. He says ‘the rent’ was pushed up 
from-the original rent of Rs. 121.odd per 
year to Rs. 550.” The learned Judge, how- 
ever, has omitted to notice the.fact mentioned 
in the opening of this judgment that the 
original lease covered an area of only some ‘4 
khadas at a rental.of Rs. 97-8 and the reason 
“why the -Land Mortgage Bank .obtained a 
decree.for only Rs. 121 -was because they 
-failed to -prove in-their suit that the area 
held by the .respondents , had. been-increased 


by accretion. When.the land .was measured at - 


the time of the execution of this gabultyat, 
it was.found to be over 17 khadas in area. 
Consequently, it does not “follow that the 
increased rent of Rs. 550 was an unfair 
_enhancement, seeing that the area of the land 
“had been increased fourfold. 

_. The next circumstance on which the learned 
Judge -relies as . showiug unfairness is 
expressed in the following words :—“While 
the first gabultyat conferred a .permanent 
tenure with a right of transfer to Farajuddin, 
the Raja’s gabuliyat confers on his: heirs only 
a right of-occupancy without a right 

_of transfer.” .In my “opinion, the learned 
Judge has misconstrued the first gabuliyat. 

As pointed: out by ‘the learned Chief Justice 
it did not, make the ‘tenure permanent :or 
transferable. It only made it: ‘enjoyable frem 
“generation to generation, that.is hereditary. 
-It did-not and could not make it permanent 
.and, therefore, transferable, for the rent was 

always enhanceable and the tenants were 

„subject to eviction. As I have said above, the 
‘learned Judge, in coming tothe finding 
of fact .that the qabultyat had .been 
obtained by the Raja unfairly, has relied 
mainly on.the.inferences he has drawn from 
the terms of the two qabultyats. It is open 
.to us to:construe those documents ourselves to 

- :gee whether they could bear the interpretation 
‘ put on them by the learned Judge. As point- 
ed out above, I do not think:they do. When, 
then,-the main foundation of this finding 
proves on examination to be non-existent, it 
seems to-me the finding itself cannot stand. 
lf it goes, there does not seem tobe anything 
else on the record to show that -the -bargain 


was so ‘ungonscionable’ as to raise the pre- 


sumption that the landlord has abused his po- 
sition as landlord to dominate the tenants to 
. his own unfair advantage so as to place the 
burden of proving the fairness of the contract 
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on him. Whether there is any other evidence, 
apart from the terms ' of the -gabuliydt, upon 


. which such a conclusion is tenable, it is-.for 


the District Judge to say. If there is not, then 
the onus of proving his “case affirmatively lies 
on the plaintiff. I think, therefore, that the 
case must be remanded to the District Judge 


“for a finding whether or -not the gabuliyat 


was unfairly .obtained, the onus of proving 
which lies on the plaintiff. These observations 


-cover the-main contentions of the parae 


pleader for the appellant. 

The, next finding, attacked is couched in the 
following words:— “The widows were not cerbi- 
ficated guardians of the minors as stated in 
the gabuliyat andhad no authority toexecute a 
gabultyat in favour of the minors and: change 
the character of the tenure.” Now, Abdul 
Rashid Mollah alone brought the suit to set 
aside the gabuliyat as against him and, in my 
opinion, the lower Court should have limited 
the issue to the question whether the mother 
of Abdul Rashid Mollah had authority to exe- 
cute the-qabuliyut on behalf-of Abdul Rashid 
Mollah and should -not have included the case 


-of the other defendants:who had not set up 


any such case for themselves. I think, there- 
fore, that this issue, namely, whether Abéjun- 
nessa had authority to execute the qgabultyat 
on behalf of the plaintiff must be remitted to 
the lower Court for decision and, in this con- 
nection, I would call the attention of the lower 
Court to the cases of Robert ‘Watson & Oo. v. 
Sham Lall Mttter (1) and Mahomed Ayaan v. 
Based Sheikh (2). 

The next point taken in this appeal is. that 
the lower appellate Court should not have seb 
aside the qabuliyat and the decree as against 
allthe respondents. Four of the executaunts 
were adults of whom two were the widows of 
Farajuddin. They have not attacked the gabu- 
liyat. In fact, as mentioned above, they have 
‘acquiesced in it and paid rent according to its 
terms. It does not follow, even if the gabult- 
yat is held not to bind Abdul Rashid Mollah, 
that it does not bind the other executants who 
have been in occupation and enjoyment of the 
land. The transaction is either a joint one, 


as I prefer to think, or a joint and several one, 
If the | 


asargued on behalf of the appellant. 
latter, the respondents other than ‘Abdul 
Rashid Mollah are responsible for the full 
rent as tenants. If itis a joint-tenancy and 
it is found that Abdul Rashid Mollah is ‘entitl- 
ed to repudiate it as against himself theresult 
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would seem to,be that. the. remaining. respond- 
“ents are jointly liable for their proportionate - 
“shares of the rent as tenants and, for the por- 
tion vacated by. Abdul: Rashid Mollah; they 


are responsible to. the Raja for his share ofthe ~ 


rent as his agents are quasi trustees, so longas 
f they are in occupation and enjoyment of the 
whole.of, the: land covered by the qabultyat. 
As against all the other respondents. “who, it 
may be remarked,. did not appeal to the lower_ 
appellate Court fromthe decree of the Subor- 
dinate J udge which dismissed Abdul Rashid - 
Mollah’s suit, this-appeal: must; therefore, suc- 
| ceed and “tho. Raja will be entitled to pro- 
portionate costs of this appeal from them. 
. It is next urged that. the lower. appellate 
Court was wrong in- setting aside’ the rent- 
“decree as a whole, not only against: Abdul 
` Rashid Mollah but also against all the’ other 
respondents. “For -the reasons just given, it 
is clear that the.lower Court should not kave 
set aside that decree as against the other’ 
respondents ,and, further, I do not think it 
should have set aside the decree even against 
Abdul Rashid Mollah. In the plaint, it is al- 
leged that the decree in question was obtained ` 
on “insufficient grounds.” It is then said: “In 
this case the ‘plaintiff's mother was appointed 
guardian on behalf of the plaintiff, bat- !being 
an illiterate purdahnashin woman. with no 
knowledge of business matters she could not 
properly look after the case in the first Court. 
Afterwards, although ‘against ’the decision 
of the-said suit an appeal was: preferred in the 
` Judge’s Court of this place, but the appellants 
` were obliged to withdraw that appeal and 
not tó carry on the same by reason of induce- 
ments and false hopes held out by the defen- 
dant No..1 and his agents.” “It is quite clear 
that that.case was.fully litigated in the. rent 
Gourt in which two of the defendants were the 
adult sons of Farajuddin and who were jointly 
interested with Abdul Rashid Mollahin resist- 
‘ing’ the claim. The appeal was withdrawn 
and there is no evidence on the record to sab- 
stantiate the allegations of. the plaintif Abdul 
Rashid Mollah. There was no fraud practised 
-onthe Oourt. .If that decree was wrong. it 
should have been appealed against. It. hag 
i been, executed aud it is too late now to ‘set it 
aside even as against Abdal Rashid Mollah. . 

- To turn now. tothe rent suit, Appeal No. 
9001. In that suit, all the six respondents 
were made defendants but , only two. persons. 
filed. written statements, namely, Abej unness% 


$ 
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ana’ Kindo M Mollah: ` E na that 
she was ardi illiterate purdahnashin woman and 


did not understand ‘the ‘qabultyat which she- 
had executed. Kinnoo Mollah pleaded that 


his mother’Tarfonnessa Bibee had no power to - 


execute the gabultyat on his behalf, that 


advantage was taken of-her being an illiterate 


and. purdahnashin woman; that she wasmisled, 
and finally that'he does not believe that she 
| in fact executed the qabuliyat at all. 

-The first Court found all the-issues against 


the- defendants and decreed the suit against _ 


alli: Of these the defendants Nos. 1, 4 and-6 
did not appeal against that decree. T do not 
think, therefore, thatas against them the learn- 
ed Judge could set aside'the decre. As re- 
gards the’ others—and it must: be remembered 
that they: have acquiesced i in the gabulsyat for 


a large number of years and in‘'a former suit’ 


brought against them for rént:thera.:‘was- no 
objection of the kind; now set. up by them for 
the first-time—-as Abdul Rashid Mollah alone 
has sued for the cancellation-of the qabuliyat, 

I do not think, even if he-sucéeeds in estab- 
lishing that, as against him, the gabuliyat is’ 
void, that that finding can benefit the: other 
executants’ of itb. - Whether: Abdul ' ‘Rashid 
Mollah is liable for rent under the decree must 
depend on the findings'on the issues which we 


have remitted:to the lower Oourt. As against 


the others, for more detailed reasons given in 
the earlier part of this indgment, I hink the 


. appeal should be decreed. ' ` = 


The result-is that both apperls are ‘decreed 
as against all the respondents. other- than 
Abdul Rashid Mollah with proportionate costs. 
As‘regards Abdul Rashid-Mollah, both’ cases 
are remanded to the lower Court for a finding 
whéther he is bound by the lease or not: Costs 
in propýrtioa to tollo the result.- 

Case- romande 
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MADRAS "HIGH COURT. 

“Can APPEAL Nu. 164 oF 1902, 
‘December 16, 1908. ` 


à Present: —Mr. Justice Benson and Mr. J asticg 


Miller. 
K. 8. SRINIVASA’ PILLAY- AND. ANOTHER 
' APPELLANTS’ ve 
versus re 
VASUDEVA MUDALIAR ` AND: ANOTHER— 


RESPONDENTS. 
~- Limitation Act. (IX0f.1908), s. 81, applicability of 
Mortgage oal SiE Sadia within 60 years from 


t 
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` date when mortgage amourt fell due—Pendency of suit 
in appeal when Limitation Act of 1908 came into force. 

Ina suit, for the recovery of money due ons mort- 
gage, which was inappeal before the High Court, the 
High Court held that 60 years rule of limitation was 
applicable under art 147 of Sch. II of the Limitation 
Act and gave judgment for plaintiff. 

On appeal the Privy Council held that art. 182 
governed the case and that plaintiff's suit was barred 
and the case was remitted to the High Court to be 
disposed accordingly: 

Held, that as the Limitation Act of 1908 was passed 
after the Privy Council had remitted the. case section 
81 of the Act applied. , 


Appeal against the deoree of K. Ramachendre 
Ayyar, Subordinate Judge of Negapatam, in 
Original Suit No. 48 of 1899. 

The Hon. Mr. V. Krishnaswams Ayyar and Mr. 
T, V. Gopalasamt Mudaliar, for the Appellants. 

_ Mr. T. Richmond, for the Ist Respondent. 

Mr. P. 2. Sundra Ayyar and Mr. V. Ryru 
Nambiar, for 1st to 3rd Respondents. 

Judgment.—On the 13th March 1905 
this Court gave judgment fór the plaintiff for 
theamount due under the mortgage on which 
the suit was brought, on the footing that the 
period of limitation applicable was sixty years 
under article 147 of the second Schedule of the 
Limitation Act of 1877. 

This view was in accordance with a series of 
previous decisions as to the scope of articles 
147 and 132. 

On appeal, however, by the defendant to the 
Privy Council, their Lordships declared that, 
on the true construction ofthe Limitation Act, 


the article applicable was No. 132, and they . 


remitted the case to this Court to be disposed 
of in accordance with this declaration [| Vasu- 
déva Mudaliar v. Srinivasa -Pillat (1) }. 
If nothing further had’ occurred it would 
now be necessary for us to re-open the appeal 
- on the footing that the twelve years’ rule of 
limitation in article 132 was primarily appli- 
cable, and we should have to consider the 
_plaintiff’s pleas that by reason of acknowledg- 
‘ments and go forth his claim was not barred 
even under that rule. Butin the meantime 
the legislature intérvened. The declaration 


of the Privy Council was made on the 22nd | 


July, 1907, and while the case so remitted was 
pending in this Court the legislature on the 
7th August, 1908, , passed the -Indian Limit. 
ation Act,-1908. 
Section 1 of that Act directs that section 
31 shall come into force at once, and section 
(1) 80 M. 428; 17 M. L. J. 444; 110. W. N. 1005; 4 


A. L. J. 625;6 0. L.J. 255; 2M. L. T. 388; 9 Bom. 
i 
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31 enacts :—“ (1) A Notwithstanding anything 
contained in this Act or in the Indian Limit- 
ation -Act, 1877, in the territories mentioned 
in the second Schedule a suit for foreclosure 
ora suit for sale by a mortgagee may be 
instituted within two years from the date of 
the passing of this Act, or within sixty yeara 
from the date when the money secured by the 
mortgage became due, whichever period expires 
first, and no such suit in the said territories 
instituted within the said period of sixty years 
and pending at the date of the passing of this 
Act, either in a Oourt of first instance or of 
appeal, shall be dismissed on the ground that 
a twelve years’ rule of limitation is applicable’*, 

The plaintiff contends that the latter part 
of this clause is applicable to the present case. 
We are of opinion that the contention is valid. 
The suit is one in the territories mentioned 
in the second‘ Schedule of the Act: it was 
instituted within sixty years from the date 
whenthe money secured by the mortgage 
became due: and it was pending in this Court 
as a Court of Appeal at the date when the 


' Act was passed. We cannot, therefore, dismiss 


the suit (in whole or in part) on the ground 
that a twelve ‘years’ limitation is applicable. 

We are unable to accede to the defendant’s 
contention that section 31 of the Act does not 
apply tothe present case. The object of the 
legislature was to alleviate the hardship that 
would otherwise have resulted to mortgagees 
in consequence of the period of limitation 


- being declared to be only twelve years instead 


of sixty, which was the period which had 
previously been authoritatively delared by 
this Court to be applicable in suits of the kind. 
We find nothing in the words of the Act 
or in the intention of the legislature, 
to justify us in excluding the plaintiff from 
the benefit of section 81. ‘That being sọ, 
the plaintiff's claim mast be dealt, with on 
the footing thatitis not barred by limitation. . 
This is the footing on which it has been 
dealt with in our former judgment of the 
13th March 1905. The defendant desires 
to re-open the matters decided in that judg- 
ment, but we do not think that hé should 
be allowed to do so. Their Lordships have 
expressed no opinion on any of the matters 
decided in that judgment, and we see 
no reason why the defendant shonld be 
allowed to re-open them. It, therefore, only 
remains for us to re-affirm that judgment in 
principle. But the defendant obtainted a 
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stay” of execution pending disposal of his 


appeal: and the plaintiff now asks us to fix | 
a new date-for payment of,the amount due‘ 


ard grant the plaintiff a decree for the amount 
‘dae with interest.at the contarct rate of 104 
“per cent. 
fixed, The defendant opposes.this but we think 
the plaintiff .is. within his rights in claim- 
ing it. 
further time.for payment. We, therefore, fix 
to-day as the date-for payment of the amount 
due calculated as above and affirm the decree 
-in other respects. ` 


‘With regard to costs, the plaintiff's claim, , 


was valid in “ gccordarios with the law’ as de- 
-clared by the High Court until thè decision of 
the Privy Council declared the law to be other- 
“wise. Wo, therefore, think the plaintiff should 
have his costs: prior to the ‘Privy | Council 
appeal. . Costs before the Privy - ‘Council 
‘Have. “been ' awarded to. the defendant,’ and 


"we. think that the parties may each be left ` 


to: bear their own costs in this Court sub- 
“sequent: to the. decree of the Privy Council. 


a 





f. 


RoS . (8.0. 32 M. 305; 6 M. L T. 129.) - 
hah MADRAS HIGA COURT. 
Lo. FULL. BENCH, 
-Orv Ruvistox Petition No. 446 or 1906.. 
: March 9, 1909. - 
` Present: —$ir Arnold White; Chief Justice, 
i Mr. Justico Miller and Mr. Justice 
.` Abdur Rabim., , 
- GAVARANGA SAHU—Praterir— 
PETITIONER. 
versus | + 


“BOTOKRISANA PATRO AND OTHER8— 


Daren pants —RESPONDENTS. 

Court Fees Act (VII of 1870), 8. 23—Limitation Act 
(AV of 1877) ;8., 4—Otvil Provedure Oodé (Act XIV of 
: 1883), 38.'43 to 52° and 54 (b)—Plaint ` insufficiently 
stamped filed within limitation—Deficiency made good 
after limitation—Suit not barred—Intufficiently stamp- - 
ed plaint no! void’ ab initio—Word.“validity” in 3. 28 
` of Court Fees Act is confined t» that Act —OCourt 

_ Fees Act not intended to supplement , the Limitation 
Act. 

When ‘a plaint is presented on a paper : insuffi 
ciently: stamped; within the: prescribed. period of 
" limitation and time is-given by the Oourt,’ under 
section 54 (b) of the Code of Civil Procedure, to make 
good the deficiency, the suit is not barred, if the defi- 
ciency is supplied- within the time fixed by 
the OCaurt -but` after the limitation period has 
‘expired. > 

Th validity of a plaint for tho. purposes of gec- 
tion 40f the Limitation Act is not dependent-on 
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The defendant does not require any ` 
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its validity. for the purposes of the Oonrt eos, Aot a 
‘The word “validity” in section 28 of the Court. 
Fees Aot is confined tothe . „purposes of tho Act in’ 
which it is found. NUH 
A document purporting to bea plaint . aid drawn | 
up, substantially in accordance with the provisions of 
sections 48 to 52, Code of Civil Procedure, is & plaint , 
whether it is stamped. or not. If it is hob sufficiently 
» stamped it is a plaint but. an imperfect plaint sit is 
not void ab initio. 

So far as Civil suits are concerned the plaint of the 
Limitation Act is the plaint prescribed by the Oode 
‘of Oivil Procedure for the institution of a suit. "=" 

It was not the purpose of thé Court Fees Act 

to supplement the provisions of . the Limit- , 
ation’ Act. 

“Pétition, aides ‘seotion. 25 of, Act Ix of 
1887, praying the “High Court to réyise the , 
judgment. and decra of vV. ‘Ranga Row, 
District Munsif of Berhampur, i in ‘Small: Cause 
Suit No. 208 of 1906. 

The Oivil Revision’ Petition firat, came on 
for hearing before Miller, J., who made the. 
following order of refernce to the Full Bench. . 

' ORDER OF REFERENCE. ` ; 

“In this case the plaint was’ presented on 

the last day of ‘the ‘limitation period., The 


~ guit was not undervalued, but the Court-fee 


` affixed to the plaint ‘was insufficient. Time - 
was allowed by the Court under section 54 (b) 

of ‘the Code of Civil Procedure, and the defici- 

ency: was duly made- good: The ‘plaint was 

filed and the suit heard and dismissed ag 

barred by ‘imitation on the authority of 

Venkatramayya v. Krishnayya Q). 


In Surendra Kumar Basu v. Kunja Behary 
Singh (2), a case on all fours with the present, 
` Banerji, J., distinguishes \Venkatramayya v. 
Krishnayya (1), ow the ground that in thatcase 
the plaint was returned to be represented to 
the Court and was not retained.in, the Court. . 
T-venture with deference to doubt the reality 
of the distinction. It would, no. doubt, be real if, 
the plaint had been: rejected on presentation: 
-the document subsequently. presented would 
“then have been a new. plaint, but clearly the 
learned J udges did not deal with the case on 
that footing; Shephard, J.,at page 321 of the - 
report, states expressly that, the case is the. 
- one provided for in section 54 (0) of the Civil, 
Procedure Code; and the opening sentences 
of his judgment ‘show that the plaint was not 
rejected. If then that case was rightly décided, : 
I think the decision of the District Munsif i in: 
the present case must be ‘upheld. But that 
cage was dissented from by Sir, Subrahmania 
. (1) 20 M. 819. = Be An 

(2) 270. 814; 4 0. WIN. 818- i A 
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Ayyar, J., in Assan v. Pathumma(8). Sir 
James -Davies, J., who took part in both cases 


distinguishes them on the ‘ground that in the‘ 


latter case there was a mistake by the Court, 
and adheres to the decision in the earlier 
case; he states that he could support that 
decision by additional reasons, but as he did 
not deem it necessary to decide the question 


in his view of the case, we have unfortunately 


to proceed without the assistance of those 
arguments. 

On ‘the. eeik of his view of the case I 
am asked to hold that Sir Subrahmania 
Ayyar’s opinion was unnecessary for the 
decision of the case and need not be followed: 
but clearly that was not the view of the 
learned Judge himself. In his view, as he 
explains at page 501 of the report; “The 
present oases cannot be distinguished from 
Venkatramayya v. Krishnayya (1), cited for 
the appellants and they should be held to be 
barred by limitation if that decision is to be 
followed.” I think, therefore, I am bound to 
attach to his observations all the weight that 
is due to any opinion which he~ found it 
necessry to express in order to dispose of the 
` case before him. 

That opinion was followed in Dhondiram v. 
Taba Savadan (4), when Sir Lawrence 
Jonkins, 0. J., refers to it as supported by 
cogent reasoning: Venkatramayya v. Kri- 
shnayya (1), was not there -referred to, but I 
cannot suppose that it was not considered as 
Assan v. Pathumma (3), deals with it; at any 
rate Sir Lawrence Jenkins, C. J., notices sec- 
tion 28 of the Court Fees Act, on which the 
decision of Shephard, J., is largely based. 
This case in Bombay ison all fours with the 
present case as isalso Moti Sahu v. Ohhatri 
Das (5), in which the same decision was 
arrived at, and the reasoning there is adopted 
by Sir Francis Maclean, O. J., in Surendra 
Kumar Basu v. Kunja Behary Singh (2). In 
Yakut-un-Nissa Brbee v. Kishoree)s Mohun Roy 
(6), the decision seems to be the other way, 
but Banerji, J. who took part in all three 
cases distinguishes Yakut-un-Nissa Brbee v. 
Kishores Mohun Roy (6), as dependent on the 
special circumstances of the case. In Hurt Mohun 
OChuckerbutti v. Natm-ud-din Mahomed (7), 
Petheram, O. J., and Ghose, J., followed Moti 
Sahu v. Chhatri. Das (4). 

2 22M. 404, 
9 27 B. 330; 5 Bom. L. B. 198. 


(5) 19 C. 780, ; 
(6) 19 0. 747, (7) 200. 4} 
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In our own Court I do not find u case on 
the point since Assan v. Pathumma (3), but 
the case cited by Sir Subrahmania,Ayyar, J, 
in that case, Pupamma Ran v. Sitaramayya(s), 
as well as Ohennappa-v. Raghunatha (9) and 
Patcha Saheb v. Sub-Collector of North Arcot 
(10), to all of which Parker, J., was a party, 
support the view which has been adopted in 
Bombay and Calcutta. 

As regards Allahabad the decision of the 
Full Bench in Balkaran Rat v. Govind Nath 
Tiwari (11), was dissented from in Ohennappa 
Raghunatha (9), to which’l have referred, but 
was followed in Jambi Prasad v. Bachu Singh 
(12), where the two cases in Mott Sahu v. 
Ohhatri Das (4) and Yakut-un-Nissa Bibee v. 


Kishoree Mohun Roy (6); are held to be in > 


conflict. In Durga Singh v. Bisheshar Dayal 
(13), Sir John Stanley, C. J:, and Burkitt, J., 
without expressing their individual -opinion 
felt bound to follow the earlier cases but in 
a later case Hari Ram v. Akbar Husain (14). 


Balkaran Rat v. Govind Nath Tiwari (11), is . 


much criticised in the judgment of Knox, 
A. ©. J. Though he accepted and dis- 
tinguished Jainti Prasad v. Bachu Singh (12), 
Banerji, J., did not find it necessary to express 


‘his opinion on Jaintt Prasad v. Bachu , Singh 


(12). 

_ The Allahabad Court still seems to hold 
that unless there is mistake or inadvertence 
on the part of the Court, the plaint cannot be 
validated as from its date of presentation, for 
none of the Judges has dissented from Janti 
Prasad v. Bachu Singh (12), and Sir George 
Knox, A. ©. J., distiguishes it on the ground 
that there the mistake was discovered before 
the plaint was registered. 

The same learned Judge, however, at pp. 
759 and 760 of the. report in Hari Ram v. 
Akbar Husain(14), expresses a view practically 
identical with that of Sir Subrahmania Ayyar, 
J., in Assan v. Pathumma (3), he declines.to 
reed the Court Fees Act and -the Limitation 
Act together, and further holds that even if 


that must be done, he will not be justified in - 


reading the word ‘plaint’ in section 4 of the 
Limitation Act as meaning a plaint upon 
which the proper Court fee has been paid. 


As regards the authorities then, support i is 
H App. No. 159 of 1898 unreported. < 


9) 15 M. 29. (10) 15 M. 78. 
ta 12 A. 129. (12) 15 A. 65. 
18) 24 A. 218. 


(14) 29 A. 749; 23 M. L. 1.875; 4A. L. J. 636; A. We 
N. (1907) 258 (E. B.). 
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found in all the High Courts for tho view of 
Sir Subrahmania Ayyar, J., “upon: the ques- 


tion, and the cases`in Bombay and Calcutta, | 


except . perhaps . Surendra Kumar Busu v. 


Kunja Behary Singh (2), which seems to pro- . 


ceed to some extent on the: second ‘paragraph 
of section 28 of the Court-Fees Act, go as, far 
as he would go. ` 


The whole question aeoms to depend on jane 


meaning to-be attributed to the word * ‘ plaint.” 
in section’ 4 of the Limitation Act; if ‘the 
insufficiently stamped plaint is a plaint within 
the meaning of -that section it, follows that 
whether the insufficiency is due to mistake 
or not, the document when presented will be 
usefal:to save- the bar of limitation., Of coprse 
if every insufficiently stamped 'plaint received 


by an officer of the Court is to ba, presamad ` 
to have been .redeived by mistake or inadver- — 


tence, the-question will not arise: ,the second 
paragraph of section. 28 of the Court’ Fees 
Act will. yalidate the documaat as’ from the 
date of-its presentation, but the ‘remarks of 


‘Sir-George Knox, -A.C.J., and Banerji, J.,-on: 


this subject (Hari Ram v. ‘Akbar Husain (14), 
seem to confine the ‘presumption to plaints 


which have been admitted and registered, and. 


. I do not.see how itis to be properly extend- 
ed to cases in which the officer of the Court, 


has merely taken the document from the hand. 


of the parson presenting it, and.put it on 
one side for further examination- before | 
admission. 


‘ And this is what frequently, psrhap3 usually; : 


happens. The officer uf the Court has not 
time to scrutinize each plaint as soon as it is 
presented; he takes it and as soon as he has 


time examines it, and if- it is insufficiently ` 
stamped he does nat at oncə reject it under: 
section’ 54 of the Code of Civil Procedure . 


(Hari Ram v: Akbar Husain (14)); but applies 


section 54 (b) and‘fixes a time. for making’ - 


good the deficiency. This ourse is clearly 
warranted by the ‘section; but it can hardly 
be said” that taking: without examination is 
taking: by inadvertence or mistake. 


In such cages, and ‘the present is, I think, 
one of them,.the question, which I have pro- 
pounded does require an, answer, and I agree 
with Sir Subrabmania- Ayyar, J.. that the 
validity of the plaint for the purposes of section 


4 of the Limitation Act i is not dependent on. ` 


its validity for,the purposes of the Court Fees 
Act. 
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‘is a plaint but an imperfect. plaint. 


law. To hold with Shephard, J., 


a , 


T. 505, 


ig A A ra ea 

It seems to me 5 that: a ead -purporting, - 
to bea plaint and drawn, up substantially: ja” 
accordance , with the provisions of sections 43 
“to 52, Code of Civil Procedure, is a. plaint is 
whether it is stamped or not. It is clear that. 
it does not cease to bea plaint ;. because itis - 
not drawn up exactly in accordance. with those 
provisions, vide section. 53 (b), (4) and (ii). 
itis a plaint, but an. imperfect plaint.. So it: 
seems to me, if it is not safficiently, stamped ib. 
So far . 
ag,civil suits are concerned the plaint ‘of the 
Limitation Act and the Court Fees Act must 


“be the. plaint presoribed by the.Code of Civil 


Procedurefor the institution of a suit. There. 
is nothing else that it can mean... Then the 
plaint imperfect by, reason. of being , insuff- . 
ciently stamped has mo, validity, by virtue of 
section 28 of the Court Rees Act for the:pur. g 
poses of that Act. Now.as- was observed. Dya 
Mahmood, J., in Bulkaran Bai v.. Govind. Nath. 
: Tiwari (11), ‘the Court Fees Act has.no-pream-- 
ble whereby its parposes,can; be, ascertained, 
-but I do not think.it can. be suggested that- - 


‘one of its purposes was to supplement the. 


provisions: of, the Limitation. Act. One of its 


f main purposes,.no doubt, isto levy:fees for 


services to be-rendered by Courts.-and publio- 
` officers, and the plaint is not to be effectual for, ` 
such purposes until it is duly stamped.. The. 
“ Court will not be. empowered to issue ‘process 
for the defendant,.or.to try’ the suit or grant 
relief to the plaintiff, but, if it does. any of 
these things by mistake -or inadvertence; its” 
proceedings can be validated by. payment of 
the required. fees.in the way prescribed: by- 
that an 
insufficiently stamped plaint being: ab. initio 
void cannot be validated seems' to me, with. 
great deference, to be ranning comnter to section: 
28 of the Court Fees Act and to-section 54 (b) 
of the Code of Civil’ Procedure: -In neither - 
case, as I read these sections, can it bè Held. : 
that the plaint when the deficiency is supplied: 
is a new plaint. - 
In my: opinion sufficient: extent is given to 
the word “validity ”- in- section 28.if ib-is 
confined -to the purposes .of, the Act in. which 


it is found, : and I, therefore, agree.;with Sir - E 


. Subrahmania Ayyar, J.yand-the observation 
of Sir George Knox, A. C: J., to. minal 1; have: 
referred. 

I do. not överlóók the danger Adero to in 


‘ Jainti Prasad v. Bachu, Singh (12), where the 


observations of the learned Judges at pages 73 


: + 
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- réferred to us in the negative. 
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‘aud 74 of the report conjure up a picture of a 
District Munsif’s Head Clerk dispensing to’ 


belated‘and impecunious plaintiffs what would : 
amount to extension of limitation periods up’ 


to one, ten, or twenty years; but I cannot but 
think that had the framers of the Code of Civil 
Procedure had this ‘danger in mind they would 
have provided against it expressly in the Code, 
and I cannot, therefore, accept the existence of 
the danger as evidence of any value in favour 
of the View of the law taken in Venkatramayya 
v. Krishnayya (1). I do not say that’ the 
danger ‘is unreal, but it can be minimized if 
not extinguished ' in various ways, ‘one of which 


would be by fixing a maximum period of time: 


under section 54 (b)' of the Code of Civil Pro- 


` cedure or rather hereafter under Order VII, 


rule'1l,:of the new Code of Civil Procedure ; 
and after all if the officer of the Court is dis- 
_pòsed to misconduct, it is not difficult to admit 


© an ‘insufficiently stamped plaint by an alleged’ 


mistake or inadvertencs and file it, in which 
case the plaintiff also obtains: in effect an 
extension of the limitation period within ~ 
which to present a- fully stamped plaint. 
` Aslam unable to distinguish Venkatramayya 
v: Krishnayya (1), on the ground suggested, by 
Banerji, J., in Surendra Kumar Basu v. Kunja 
‘- Behary Singh (2), and as opinions in this Court 
are as I have shown -conflicting, I will ask the 
Chief Justice to refer toa Full Bench the 
question. 
. “When a plaint is presented on a paper 
insufficiently stamped, within the prescribed 
period of limitation, and time is given by the 
Court under section 54 (4) of the Code of Civil 
Procedure to make good the deficiency, is the 
suit barred by limitation, if the deficiency is 
supplied within the time fixed by the Court, 
but after the limitation period has expired Pp. 

The case again cameonfor hearing in due 
course before the Full Bench constituted as 
above, ‘when the Court expressed the following - 
opinion. 

Mr. T. V. Narayaniah, for the Petitioner. 

Mr. S. Ranganadha Ayyar, ‘for the 2nd and 
8rd Respondents. 

‘OpInion.—We agree with the view 
taken in the order of reference and with the 
reasons upon which “it is based. Section 149 
of the “Code of Civil Procedure, 1908, is in 
accordance with this view. ` 

‘We answer 'the question which has been 
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MADRAS HIGH COURT. 5O? 
Seoconp CIvIL APPRAL No. 249 oF 1906" 
December 1,°1908:"' £ 
Present :—Mr. Justice Sankdrdn Nair and 
Mr: Justice Pinhey. ‘ Si 4! = -¥ 
SRINIVASA: ‘REDDI-Fiasr Dependant — i 
APPELLANT. Fan S 
verstis” Fo as 
STVARAMA REDDI—Ptamwtirr— 
“RESPONDENT. `’ 
Specific Relief Act (Iof 1877), 88.- 16, 17 Agreement! 
to well land entered mo by father of a joint Hinds, , 
family without the concurrence of his son—Appli- 


cae of 88. 15 and 17—Decree should bafor the whole | 
nd, 

An undivided father, as the inanäpiig member» 
of a family, consisting of himself and his son; enter- 
ed into a contract to sell the plaint land to the plain- - 
tiff and agreed to obtain the consent of his ‘son to 
the sale and to induce him to join in the execution 
of tho deed of conveyance. - 5 

The son did not ratify the contract. The plaintiff . 
sued for, specific performance of the contract and ` 
impleaded both the father and son as defendants: 

Held, that asthe father was entitled, as managing 
member, to convey the land for certain purposes, the 
plaintiff was -entitled to a decree for specific perform- 
ance, for the whole land, against him, without 
determining whether the "gale by. him ‘would or 
would not bind the interest of the gon in the pros 
perty agreed to be sold. 

Section 15 of the Specific Belief Act would be applic: 
able only if the father had no interest in any portion of 
the property agreed to be conveyed as in illustra- 
tion (a), or is unable to convey such portion as in 
illustration (b) to that section. = 

Under section 17 of the Specific Relief Act, a Court . 
cannot direct the specific performance ofa part of a 

- contract except in cases coming under one or other of 
the three sections ` preceding that section. , 


. Second appeal presented against the decree 
of F. H. Hamnett, Esquire, District, Judge of 
Sonth Arcot, in Appeal Suit No. 79 of 1965, 
presented against the decree of V. S. Narayana 
Aiyar, Esquire, District Munsiff of Villupuram, . 
in Original Suit No. 22 of 1904. 
Mr. R. Kuppuswami Ayyar, for the Appel-, 
lant. ‘ 
Mr. T; “Renjachaniar for the Respondent. 
Judgment,.—tThe suit was for specific 
performance of & contract for the sale of land. 
The plaint alleges that the first defendant, as 
the managing member of a family consisting 
of himself and his son, the second defendant, 
* entered into a contract to sell the land to the, 
plaintiff and agreed to obtain the consent of 
his son to the sale and to “induce him to join 
-in the execution ef the deed of conveyance. 
Accordingly he placed tho plaintiff in posses- 
sion of the land. The plaint also alleges sub" 
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sequent ratification by the second defendant.‘ 


Tt is found that the second: defendant had: 
not anthorized the first defendant: to ènter into 
the contract and that he has not ratified it.” 
The suit against him was‘ rightly dismissed. 

The lower Courts have; however, passed a 
decrée directing the first’ défendant to sell -his 


` share, t.¢., half the land on payment to him ` 


of half the purchase money. - The first defen- 
dant appeals against this decree: ‘ 
Under section 17 of the Specific Relief E Act, - 


the Court shall not direct the specific perform- : 
ance of a part of a contract except in cases 


coming under one or other of the- three last 
preceding sections, and it is the appellant’s 


` contention ‘that under section. 15 the plaintiff, 


is entitled to obtain a decree for half the land 
only on payment of the entire purchase money. 


| -If he is unwilling to pay ib, the suit must be 
h ‘dismissed. 


The case of Kosuri Ramaraju v. Tealury . 


`, Ramalingam (1), is on all-fours with the pre- 
-sent case. 


There, it was held by the’ learned 
judges that the plaintiff was clearly ontitled 


to a decree for specific performance against the 


first defendant therein, without determining - 
whether the sale by him would or would not 
bind the interest of any other member. of the 


i family i in the-property agreed to be ` sold.: It 


agree with the appellant’s contention. 


is urged by the pleader for the appellant that- 
the effect of section 15 and illustrations (a) 
and (b) were not then considered, and the 
ruling is opposed to that section. We do not 
Sec- 
tion 15-would be’ applicable- only if the first. 
defendant had no interest in any portion of 


‘ the’ property ' agreed to be’ conveyed as in 


illustration (a) or is unable to ‘convey such 
portion’ as in illustration (b) to that section. 

In this case, it cannot be said that the first 
defendant isnot intereated in any portion of 
tlie land!’ He isentitled as managing member 
to convey it for certain purposes or the land - 
max be allotted to him on partition ` between 
himself and his son and he ‘has’ already, put 
the plaintiff i in one of the ‘entire pro- 

perty. ` i 


- Following; eas: the decisisa i in Kosuri 4 
“Ramaraju v. :Ivahiry ‘Ramalingam: (A); we | 
_ dirèct the decree of the lower. Court to be 


- modified as therein by decreeing specific per- 


formance of the contract to sell the wholé of 


the plaint land against the first défendant, 


WON determining w ihekher such sale would 
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bind the sami defendant.- The respondent's. 
_pledder consents to this: modification: ‘Thé 
` appellant’ will pay the respondent’s costs. +>: 

“The time is saken to 30 days from this 5 
_ date. ` 4 


weg Ves. Ta 





a 
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- Ssoonp Orvm, Arrear No. 1293 OF 1904: 
Z : January 11, 1909.. = 
Present: :—Sir Arnold White, Chief Justice, a 
: and Mr. Justice, Miller. ea ai 
-AMIRTHATHAMMAL—Praurrire— ` 
: APPELLANT a8 
. ` c versus 
 PERIÁSAMI PILLAI —Dařaxoar— 


RESPONDENT, 5 
f Fender and purchaser — Voluntary “registered. ala. 


‘deed—Want of consideration— Vendor sntending, the 


deed tobe operative only if the vendee outlived her—. 
Deed ucied upon—Title pares - -without consideration, ` 

The plaintiff executed and “registered, without 
receiving any consideration, a sale-deed of the land i in 
question to her nephew. 

The plaintiff retained the doed in her oustody and ` 
never delivered it to her nephew, though: it was vane 
communicated to him-and the tenant of the Jand 
in question attorned to him. It was found that the, 
plaintiff intended to give a title to the, vendee after ; 
her death and not in her life-time : 

'-Held, that as the ‘sale-deed was not made with.” 
out the knowledge of the vendee, as it was ‘acted 
upon by the plaintiff's tenant attorning to the vendee, 
as the plaintiff and the vendee did not intend that the 
deed should be amere sham, ahdas the- plaintiff in- 
“tended that some title should pass, though ‘not the 
title which the deed purported to convey, the plaintiff 
was not entitled to recall the deed, though it was a 
voluntary oné, by | merely showing that she intended 
the deed to be operative only in the, event of her 
nephew outliving her: ` : 

The mere fact that-no consideration was paid does 
not preyent title from ‘passing. - 

Second. appeal against . the. decree of J, 
” Hewetson, Esquire, District Judge of ‘Trichino- 
poly, in Appeal Suit No. 155. of 1903, presented 


against the decree of S. Doraiswami Aiyar, 


> Esquire, District Munsif of Trichinopoly, in 


Original Suit No. 182 of 1902., < 
Mr. T. R. Ramachandra “Ayyar and “Mr. 
T, R. Krishnaswams Ayyar, for. the Appellant. 
Mr. T. Natesa Ayyur, for the Respondent., ; 
< Judgment. .. f 
Arnold, White, C. J.—Tbis, is. a "guit to 
reqover possession of land... In. 1897 the 
‘plaintiff, a Hinda . widow, execnted. and re- 
” gistered a sale-deed of the land in question to 
her r henhen: She- ner poesgegion of the 


50 


W 


AMIRTHATHANMAL Y, PERIASAMI PILLAI. 


deed but.the nephew had.notice of its execu-- 


tion and the tenant of the land in question at- 
torned to him. ' The nephew died in 190l and 
after his death, the plaintiff got the tenant .to 
attorn to him. A few months later the ne- 
phew’s mother and heir sold the land to the 
defendant. NAK LAN 

The deed executed by the plaintiff purports 
to bean out and out sale to the nephew. 
The plaintiff, states in her plaint that she exe- 
cuted the sale-deed with the object that the 
defendant (who is the nearest reversioner of 
the plaintiff's husband) should: not obtain the 
property after. herdeath. The District Judge 
finds that there was no consideration for the 
sale-deed by the. plaintiff to the nephew. 
Bat that there was consideration for the sale 
by the’ nephew's. mother to the defendant. 
He also finds that the plaintiff intended to 
give a title after her death though not in her 
life-time, in other~ words, 
intended that the deed should be operative in 
the event of ber nephew ontliving her. 

I think that the deed operated to convey to 
the nephew, the title which it purported to 
convey and that the plaintiff cannot be heard 
to say that she.intended that title should not 
pass if the nephew predeceased her. If the 
parties intended title to pass, the fact that no 
consideration was paid, does not prevent title 
form passing Ghinnasawmt Reddiar v. Krishna 
Reddy (1). It thay be that the plaintiff when 
she executed the deed did not contemplate the 
contingenoy of her nephew predeceasing her, 
but this, of course, does: not prevent the title 
passing. It seems to me that the present case 
is distinguishable from the class of cases of 
which Yaramati Krishnayya v. Ohundru 
Papayya (2), is an example, where the Courts 
held that the transaction was a sham and it 
was not: intended that any title should pass. 
Here the finding is that the plaintiff intended 
that some title should pass though not the 
title which the, deed purported.to convey. 
Applying'the test laid down in Ranga Ayyar 
v. Srinivasa Ayyangar (8), I do not think it 
canibe said that in the present case both 
parties had it in their minds that the deed 

“should be a mere sham. Ramalinga Mudah 
v. Ayyadorat Nainar: <4), seems to me to be 
clearly distinguishable from the present’ case. 


1) 16 M. L. J. 148. 
2) 20 M. 326. (8) 21 M. 56. 
:(4) 28-M, 134; 14 M. L. J. 493. 
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that she only’ 


` the deed being irrevocable. 


There the Court held that the sale-deed was- 
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inoperative on the ground that both parties 
intended that the transfer should be effected 
only on the. marriage of the: vendor to the 
vendee’s daughter, and the marriage never 
took place. 

.The circumstances in which a Court of 
equity, will decline to give relief upon (t.e g 
will decline to treat as operative) a voluntary 
deed alleged: to have been executed for a 
special purpose for which it was never 
required, are thus stated by Sir'Thomas 
Plumer in Cecil v. Butcher(5): “ L think there 
is a great preponderance of authority in sup- 
port of the proposition, that in a case where a 
voluntary deed is made without the knowledge 
of' the grantee when it is made for. a special 
purpose for which- it’ was never required 
to be made use of when it has been kept in 
the hands of the grantor without ever being 
acted on, a Court of equity will not relieve 
upon it.” In the present case the sale-deed 
was not made without the knowledge of the 
grantee, and it was acted on by the plaintiff's 
tenant attorning to the party in whose 
favour the deed was. executed. It may 
perhaps be said that the attornment would 
be consistent with the plaintiff's case, but the 
fact remains that the deed was acted on. In 
the case of re Way's Trusts (6), an unmarried 


. woman made a voluntary assignment by deed 


of her reversionary interest under asettlement, ° 
The: deed was 
duly executed, and attested, but it was not 
communicated either to the trustees of the 
settlement or to the trustees of the „deed, or 
to any of the parties who were to take under 
it. The lady subsequently destroyed the deed 
and made a different disposition of the pro- 
perty by will. It was held-that the assignor 
having.done all that she could for transferring 
her interest, the assignment was effectual not- 
withstanding the absence of notice. At the 
same time leave was given to file a bill to set 
aside the deed on the ground that the 
irrevocable nature of the transaction had not 
been explained to the Jady.. The deed of sale 
in the case before us was executed with the. 
knowledge of the grantee and itis not sug- 


. gested that the plaintiff did not understand 


its purport. . : 
1 think the Lower appellate Court was.right 

and I would dismiss this appeal with costs, 
(5) 37 E R. 744 at p. 749. 


(6) 34 L. J. Oh. 49, 2 De G., J. & S. - 385; LO Jur 
(x.s.) 1166; 11 L.T. 495; 13 W. R. 149. i 
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“SRI KRISHNA DOBS Y. OHANDOOK OHAND. 
‘Miller, J:—-On the District -Judge’s finding 

wehave in this case a voluntary deed in 
favour of Gopal Pillai’ executed by the plain- 
tiff with the intention that the property to 


which ib relates should not pass to the 
transferee before the death of the transferor. 


We have the fact that the deed was duly. 


communicated to Gopal Pillai though retained 
by the plaintiff in her own'custody and tever 
-délivered-and that it was acted upon’to this 
extent that the tenant in possession executed 
fn agreement to pay. rent'to Gopal Pillai, 
though whether he actually paid rent to him 
or tothe plaintiff is not found by the District . 
Judge. 

In these oiroumstances ibis clearly not 
enough for the plaintif -to show that she did 
not intend a present transfer. Though the 
deed was without consideration she could not 
entitle herself to recall it by merely showing 
that she did not intend it to be operative. 

It would be necessary for’ her to show that 
it was-agreed between her and-the transferee 
that the transfer should be revocable, or 
-should be suspended or postponed until the 
happening of a given event. 

The District Judge does mot find the 
existence of such an agreement. Although 
the first issue does not expressly raise the 
question, and ‘an agreement is not in~the 
plaint expressly alleged, yet I think it may 
fairly .be inferred from the averments in 
paragraph 4 of the plaint that the 
plaintiff's case was rested upon an 
agreement between herself and Gopal 
Pillai. “I would call for a finding on the 
question whether such an agreement existed. 
If it did, I have no doubt the plaintiff ought 
to succeed as the defendant cannot, in the 
circumstances of the case, rely on want of 
-notice or on section- 41 of the Transfer of 
Property Act. 

The Chief Justice —I do not think this is'a 
case in which 8 finding should be called’ for 
as it seems to me the plaintiff does not allege 
anything in the nature of an express agree- 
ment between the transferor and the 
transferee that the transfer should be revoc- 
able or should be contingent on the happening 
of’ a given event. | 

The result will be that the second appeal 
willbe dismissed with costs. 

There being a difference of opinion between 
the learned- Judges whether a finding should 
be called for or mot, an appeal under clause 
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15 of the Letters‘ ‘Patent was ilenan by. the 
plaintiff-appellant. tpt hn aa 


The Letters Patent appeal came on ‘for 
hearing before Wallis, Munro and Sankaran- 
Nair, JJ., on Monday the 4th and lith .day 
of Janaary 1909, when the ‘Court delivered 
the following jadeo 

Mr. T. R. Araian , Ayyar, for the 
Appellant. g 

Mr. T. en ere and Mr. 
Ayyar, for the Respondent. 

Judgment.—wWe are of opinion that 
the question whether there was an oral agree- 
‘ment that the sale-deed- (Exhibit—<A), should 
-not take «effect until the plaintiff's death, 
and the further question. whether such an oral 
agreement could be porved having regard to 
the terms of Exhibit —A do not arise, as no 
such agreement is pleaded. Udder these 
circumstances we, agree with the learned © 
Chief Justice that no fresh finding is called 
for. Both the learned Judges have accepted 
the findings that Exhibit—A-was not intended 
to be a mere sham and that it was even ached 
on to some exteut. 

There is no allegation that the -plaintif 
was induced by (Gopal Pillai to execute 


T. Natesa 


_Exhibii—A on the representation that -he 


would hold the property for his benefit dur- 
ing his’ life-time. sach as might warrant the 
Court in imposing-a trust upon him and: his 
‘representatives. Under these circumstances 
- we think the second appeal must be dismissed 
with costs thronghout. 

Appeal dismissed,’ 





(8. c. 32 M. 834; 5 M. L. T. 125; 19 M. L. 1. 307.) 
is MADRAS HIGH COURT., 
CURIMINAL REVISION Partition No.-168 oF 1908. 
K December 4, 1903. 
“Present :—-Mr. Justice Miller. - ,. 
“SRI KRISANA DOSS—PLAINTIRR— , 
_PETITIONER $ 
versus 
CHANDOOK CHAND—Dszrenpanr— 
ÈBEPONDENT. : 

Givil Procedure Cods (Act XIV.of 1882), as. 295, 'ga2 
rateable 
distribution even though debtor has uther. property — 
Power of High Court to interfere in reņiion—Jurir- 
diction. 

A decree-holder is entitled under section 296, Civil 
Procedure Code, to rateable distribution, and applica. 
tion therefor cannot be refused on the ‘ground that 
there is other-property‘of the debtor. which,- though 
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not yet realised hy execution, may be made avail- 
le for the ‘satisfaction of his claims. 

Section 285, Oivil Procedure Code, gives no dis- 
oretion to the Courts to refuse to a party the relief to 
which he is entitled under the section. 

5 ° Madden v. Chappan’, 11 M. 366, explained and dis- 
hed. 
s- A refusal to order, rateable distribution on the 
said ground can be revised by the High Oourt under 
tion 622, Civil Procedure Oode,.and-it is not 
necessary that the aggrieved party should have re- 
course to a separate snit for redress. 

Where there is no doubt as to the rights of the 
parties, the High Oourt will interfere in revision 
to save multiphcity of proceedings and will not 
oblige a party to have recourse to a regular suit 
Yı Tiruohittaumbala Chetty v. Seshayyangar, 4M. 383 
and Viraraghava v. Parasurama, 15 M. 872, referred to, 

Mr. T. R. Venkatarama Sastrt, for the Peti- 
tioner. 

Mr. T. Rajagopaluchariar, for Mr. V.V. Sri- 
nivasa Ayyangar, for the Respondont. 

Judgment.—tThe learned Judge of 
the City Civil Court has found that the peti- 
tioner is entitled under section 295 of the 
Code of Civil Precedure to rateable distribu- 
tion but has refused his application therefor 
on the ground that there is other property of 
the debtor which, though not yet realized by 
execution in the Court, may be made avail- 
able for the satisfaction of his claims: rely- 
ing on Madden v. Chappani (1) he has refer- 
red the petitioner to a separate suit. 


ï have no doubt that this order is one 


which can be revised under section 622 of the 
Civil Procedure Code; that is established, by 
Tiruchittambala Ohetit v. Seshayyangar (2), 
and Viraraghaca v. Parasurama (8). Here 
the learned Judge has declined jurisdic- 


tion holding wrongly as I think that he 


has a discretion so to do. Section 295 
does not .give such a discretion; it does 
not permit the Judge lin his discretion to 
refuse to a party, who to bis knowledge is 
entitled to relief under the section. the relief 
to which he is entitled. The decision in 
Madden v. Ohappant (1), does not illustrate 
the circumstances in which a Judge would be 
justified in referring a party to a suit, but I 
- imagine that they would be circumstances 
in which there might arise a question whether 
there was "a right in one or other of the 
parties to the relief for which the section pro- 
vides. Here there is no such question. 
Then it is said that because there is a 
remedy by suit I should not interfere. I do 
not depart from the view to which I have re- 
- (D 11 M. 856. 


(2) 4 M. 883, - (8) 15 M. 572. 
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cently given expression that, where:a party 
has a remedy elsewhere than in the High 
Court, the High Court should not except in 
special cases interfere under section 622. 

But here we have a case in which there is 
no doubt as to the rights of the parties, and no 
remedy if I do not interfere, except by a suit 
to which there can be no defence and which, 
therefore, would merely multiply proceedings. 

In such a case the lesser evil, at any rate 
is interference under section 622. ` 

I set aside the order of the learned Jadge 
and direct him to make a fresh order accord- 
ing to law. 

The respondent will pay the appellant's 
costs of this petition. 


(s. 0. 18 O. W. N. 265.) 
CALCUTTA HIGH COURT. 
MISCELLANBOUS Orv APPRAL No. 87 or 1908. 

November 18, 1908. - 
Present:—Mr. Justice Caspersz and 
A Mr. Justice Coxe, 
OHATURBHUJ MARWARI AND ordens— 
DECREE-HOLDERS—APPBLLANTS i 
versus 
A. W. WALKER—JUDGMENT- ~DEBTOR—' 
RESPONDENT. 

Bengal Civil Courts Act (XI of 1887), 8. 18— Local 
jurisdiction—Two or more Sub-Judges—Nu assignment 
of bueiness—Ooncui rent jurisdiction, 

If the same local jurisdiction is assigned to two 
or more Bub-Judges, and the District Judge doés 
not make any order under section 13 of Act XII of 
1887 assigning to each of them such Civil business 
as he thinks fit, all the Sub- -Judges have concurrent 
jurisdiction, and one of them is entitled to deal with 
am application for execution of-a decree passed by 
another. * 


Appeal.from the order of W: H. Vincent, 
Esquire, Judicial Commissioner of Chota Nag- 
pur, dated December 12,1907, setting aside 
the order of Babu Bipin Behary Chatterji, 
Sub-Judge of Singhbhum, dated July 22, 1907. 

Facts. Subordinate 
Judges at Singhbhum: one is the permanent 
Subordinate Judge who is also the Deputy 
Commissioner of the district; and the other is 
the Special Subordinate Judge who periodi» 
cally holds his sittings at Singhbhum and 
Purulia. The decree in the present caso was 





“obtained in the Court of the Special Sub- 


Judge, and the application for the execution- 
of the decree was filed in the. OCourt-of the 
permanent Sub-Judge, that is, the Deputy 
Commissioner of Singhbhum, 


( 


7 


J 


NA. INI 


t 
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-The other facts appear.from the judgment, 

‘Mr. Oaspersz 
Chatterjt; for the Appellants. 

Babu Bipin Bihari Ghose, for the Respond- 
ent. 

Judgment.—in this case it appears 
thatan application was put in to the Deputy 
Commissioner of Singhbhum for execution 
of a decree. The Deputy Commissioner's 
Office appears to have registered this applica- 
tion and then forwarded it by post to the 
Subordinate Jadge of that district who was 
at that time sitting in Purulia. When the 
case came before the Subordinate Judge at 
Purulia, notice was issued under section 248, 
©. P. C., to the judgment-debtor. This 
action apparently was all that was desired by 
the decree-holders. The judgment-debtor 
appeared and put in an. objection in which 
he pleaded, among other matters, that the 
Subordidate Judge had no jurisdiction to 
proceed with the execution. This was reject- 
ed by the Subordinate Judge and he passed 
the following order :—'‘Judgment-debtor’s 
objection disallowed. No further steps. 
Case dismissed for want of prosecution.” 

Against this order the judgment-debtor 
thought fit to appeal tothe Judicial Commis- 
sioner- of Chota Nagpur; and the Judicial 
Commissioner has come to the conclusion 
that the Subordinate Judge has no jurisdic- 
tion to deal with the application and that 
no further proceedings should be taken in 
the Court of the Subordinate Judge. 

The decree-holders appeal to this Court 
and it certainly appears to us that the 
order of the learned Judicial Commissioner 
cannot be supported. 

Under section 13. of the Bengal, North- 
Western. Provinces and -Assam Civil Courts 
Act, if the same local jurisdiction is assigned 
to two or more Subordinate, Judges the 
District Judge.may assign to each of them 
such civil business ashe thinks fit. In this 
case, we are told that no-snuch order assign- 
ing civil business has been passed. [t follows 
that both the Subordinate Judges have con- 
current jurisdiction- and were both equally 
entitled todeal with an application for execu- 
tion arising in the District of Singhbhum, 

The 
has urged that the execution case having been 
dismissed, it is quite unnecessary for us to 
interfere with the} order of the Judicial 
Oommissioner but when he himself has 
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learned pleader for the respondent’ 
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. thought,fib to gana against the order of the 
and Babor- Nalini - Ranjan -' 


Subordinate Judge, we do not think it 
lies' in his mouth.to complain if we set 
aside the erroneous order, of the 
Judicial Commissioner, dated the 12th De- 
cember 1907, reversing the order of the Sub. 
ordinate Judge. 

The result is that the appeal is allowed and 


the order of the Judicial Commissioner set - 
“aside. 


The Subordinate Judge of Singhbhum 
will proceed to deal with the case in the 
ordinary way. 

We -assess the. hearing fee at five gold 
mohurs. è a 


Appeal allowed. 


ka ` 





(8. c. 18 0. w. N. 267.) . 
CALCUTTA HIGH COURT. : 
Secoxp CIvIL Arrear No. 866 or 1893, 
May 7, 1894.- 
Present:—Mr. Justice Trevelyan ana. 
‘Mr. Justice Banerjee. 
AHMUD BEPARI AND feet 
— APPELLANTS 
VETSUS 
TOHI MAHOMED axp OTHERS—D gFRNDANTS 
RESPONDENTS. 

Dastak merely allowing tenant to tike possession— 
Registration optional— Re ,istrat'on Act (III of 1877), 
8. 17 cl. (d)—dccretion—Right of non-occuyancy 
raiyat to—Reyulation XI of 1825, 8. 4. 

A dastuk merely allowing the tenant to take pos. 
session of the land and cultivate it is not a lease 
for any term exceeding one year, ora lease from 
year to year or a lease reserving a yearly rent, within 
the meaning of clause (d) of section 17 of the Regis- 
tration Act, and is admissible i in evidence even without 
registration. 

A non-oceupancy ratyat can claim the benefit of 
ol. 1, section 4 of Regulation XI of 1826; that is, he 


can lam any newly formed land asan acoretion to 
his holding. 


` 


Bhigubut Prasad v. Durgbijoy, 16 W.R. 95; 8 B.L.R; i 


78 and Gourhari v. Bhola, 21 O. 233, followed. 


- Appeal from the decree of' Babu Girindra | 


Mohun Chakravarti, Sab-Judge of Tipersh, 
dated February 22, 1893, reversing that of 
Babu Akhoy Kumar Bose, Munsif of Moorad- 
nagar, dated December 21, 1891. 

Babu Sreenath Das and Promotho Nath Nen, 
for the Appellants. 

Babu Akhoy Kumar Barierji, ‘for. the Re- 
spondents. 


Judgment.—this appeal arises out 
of a suit for recovery of possession of 6 kants 
of chur land which ue plaintiffs- appellants 
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‘allego consist: of 1}-kanis.of land originally 
‘getéled with them.by the proprietor on the 
25th’ Aghran 1293 and of alluvial accretions 
-to the same. ‘They say that-they had been 
in possession of this land,.down to .1297; 
‘that they were dispossessed by the de- 


fendents: that they brought a-suit against . 


‘the defendants’ under section 9 of the Specific 
“Relief Act; and that that suit having been 
dismissed ‘they are obliged to bring the pre- 
sent -suit to establish their right to the 
land 

The defendants Nos. 8 and 4 who contested 
the suit, denied the plaintiffs’ right -and 
alléged that the land appertained to their 
jote. 
i The first Conrt gave the plaintiffs a decree; 
but on appeal by the defendants the lower 
appellate Court has reversed that decree, 
halding that the plaintiffs have failed to 


. miake oub their title to the 14 ants of land 
` originally leased to them, as the dastak, Ex. 


I, which is the basis of'their title is inadmis- 
sible for want of registration, and that the 
plaintiffs were not entitled to claim any accre- 
‘tion, as they had ‘no right. of occupancy 
in the 14 kanis of land the same being chur 
land. i i : 
In second appeal it is contended that the 
“lower appellate Court was wrong in holding 
that the dastak was inadmissible for want 
of registration, and that the plaintiffs were not 
entitled to claim the accretion to the 14 kanis 
of.land' originally leased to them. 
We.are of opinion that the first contention 
ought to prevail. The dastak merely allows 
the plaintiffs to take-possession of the land 
„and to cultivate it; but itis not, we think, a 
lease for . any term exceeding one year, or a 
lease from year to year or a lease reserving 
a yearly. rent, within the meaning of cl. (d) 
of section 17 of the Registration Act; that 
being so, the document was admissible in 
evidence, and updn the basis of that the plain- 
: tiffs have shown that they were tenants and 
had some right in the land let out. 
~The next question is, what right have 
they in that land? Their occupation of the 
land commenced only in 1293. that, is, less 
than 12 years ago. Therefore, they could 
“not, by reason of their occupation of the land, 
have acquired any right of occupancy in the 


same. Ib was contended that as they were 


- gebtled ratyats of the village having rights 


-of occupancy in other lands in that village . 
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they were entitled to claim the ‘same right 
in respect of this land. But these 14 kanis 
of land are admitted in the pldint to be chur 
land; and under section 180, sub-section ‘(1), 
cl. (b) of the Bengal Tenancy Act the 
plaintiffs cannot be said to have acquired -any 
right of occupancy in the same, their occupa- 
tion of the land not having extended over 
twelve years. That being so, they cannot be ` 
said to have acquired any right of occupancy 
in the additional land that is said to have 
formed:as an accretion to the land originally 
But there is nothing to prevent 
the plaintiffs from.claiming the newly formed 
land as an accretion to. their holding in their 
right as non-occupancy ratyats. It has been 
held by this Court in the case of Bhagabut 
Prasad Singh v. Durgbijoy Singh (1), that 
even a tenant-at-will can claim the benefit of 
cL 1, section 4 of Regulation XI of 1825; and 
that decision has -been recently approved and 
followed by-a Full Bench of this Court in the 
case of Gourhari Katburto'v. Bhola Katrburto 
2). But then itis tobe observed that the 
lower appellate Court has not decided the 
question whether the portion of the land in 
suit, that is in excess of the 17 kanis origin- 
ally let out is really an accretion to that area. 
It is necessary, therefore, to send the case back 
to the lower appellate Court for the deter- 
mination of that .question. If the lower 
appellate Court finds that the land that is 
claimed as an accretion to the area originally 
let ont, did form as a gradual accretion to-it, 
the plaintiffs will be entitled to a decree for 
possession of the same in their right as non- 
occupancy ratyats. If the fact is found 
otherwise, the plaintiffs’ claim to the addi- 
tionsl quantity of land as an accretion must 
be dismissed. ‘ i 4 
The result then is that the plaintiffs are . 
entitled to a decree for the 13 kants let ont 
to them to be held by them as'non-occupancy 
ratyats; and the case must be remanded to the 
lower appellate Court with reference to the 
remaining quantity of 4} kanis for the 
determination of the question stated above and 
for a decision upon that question in accordance 
with the directions contained in this judgment, 
The costs of this appeal will: abide the 
“result of the remand. | : 


Oase remanded. 


(1) 16 W.R. 95; 8 B. L. R. 78. 
(2) .21 0. 233. - X 
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SANKAR NATH V. BEJOY GOPAL. p 44 a 
v4, {© o 18 0. W. N. 201; 8 O. L. J. 458.) . ind a Hindu widow. cannot by ‘acts es post facto 
eae on 12 CALCUTTA HIGH COURT. . | ¢harge upon the estate which she represents, obliga- 


` 


: : - ve ` tions. not originally binding upon it, and any act 
Se Rauotaz Orvis APPRAL Nos, 71, 93 AND 94 performed by-the réversioners after her death can- 


; A n OF 1899, : : not amount toa ratification ‘of any. alionation made 
oe “June 4, 1908. by the widow.’ But the reversioners vic er the widow’s 
"Present: —Mr.-Justi aspersz and death may olect to affirm the validity of the alienation. 

oP aa astice Oaspersz an Raja Rai Bhagatwat Dayal v. Debi Dayal, 35 O. 420 ; 
ae, Mr. Justice Coxe. NING TT C. L. J. 835 atp. 856;:19 0. W. N. 363, (P. 0), 
‘SANKAR NATH MUKERJI AND OTHERS „followed. gê : . ; 

| — DREENDANTS— A PPBLLANTS : Appeal from the decrees.of Babu Prosonno 

% versus Kumar Ghose, Sub-Jadge of Nadia, dated 


BEJOY GOPAL MUKERJI AND OTRERS - November 28, 1898. 


establish a very strong case to induce a Court to Mohan Ohatterjt and Biraj Mohan Mojumdar, 
set aside an-arrangement made by the widow for the Respondents. 


‘the rights of her husband’s reversionera. . fons sh A 
A Hindu widow as regards her management of her Of one Chandra Bhusan Mookerjee who died 


husband’s estate has not less power than the manager in the year 1832. The plaintiffs songht to 
of an infant’s estate, and thereversioners aro not recover khas possession of a 4/7th share of 


which are found to bo bonoliial to Wa saints aed ceFtain properties, and prayed for a declara- 
by which they are found to be benofited;and.the tion that an ijaro, dated the 23rd Bhadra 


‘widow must be allowed a réasonable latitude in tho 1270 (7th September 1863), granted for a 
” exercise of her powers, provided she acta fairly to her term of sixty years by Sayamani Debi—the- 
ie sae oe iin: 880. 842 and Venkiji v. widow of Chandra Bhusan Mukerji, and the 

‘ Fishnu, 18 B. 534, followed. we dur-tjaras, and se-ijaras, derivatively created 
The consent of the reversioners is sufficient to up- thereunder had become inoperative since 
hold a deed of alienation by the widow, even the death of Sayamani Debi... The plaintiffs 
if the consent is given after ‘the execution of , allege that all these transactions are not 


-the deed. bindingon th ‘ : 

‘Tf parties arrange to avoid the necessity for legal ` Din ng on em. i N : 
proceedings, their arrangement is supported by suffi- The tjara was granted by Sayamani Debi 
cient consideration. to Annada Pershad Mookerjee—the father 


- Apart from legal necessity a widow can validly Re 
alienato her husband’s property with the consent of the, „Plaintiffs, and to Sarada Pershad 
of the reversiouers. She can make such an aliena- `Mookerjee, the son of the brother (Gouri 


tion by tho entire surrender of lier own interest or Pershad) of Annada Pershad. The genealo- 
part witb hor direct ee rad gical tree (at page 10 of the paper-book ' 
convert it into an annuity. Subject | e payme ss ” We 
of the annuity the transferee’ would acquire an ab- an appeal No. 1 of 1896) 18 not 
| solute interest. non ee disputed. The “history of the litigation 
_ Hem Chunder v. Surnamoyi, 23 C. 354, at p. 881, between the EET of the family” goes 
referred to; and Gobind v, Khurni, 29 A. 487 at p. 494, back to the year 4 when Chandra Bhusan 
4A L. J. 385; A. W. N. (1907)151, distinguished. Mookerjee’s paternal grandfather Mohadeb 
The principle of family settlements-is applicable Mookerjee made a partition of ‘the semindan 


to an arrangement by which the persons interested 7 ; ; 
in the property mutually consent that the property oe T Bhi 4 a eaaa ig na ear of 
shall be managed in a particular and convenieut. Chandra Bhusan Mookerjee. aman 00- 


manner, and, if the arrangement does not seriously kerjee (the father’s brother's son of *Ohandra 
prejudice the parties to it or those who come after Bhusan) appropriated this share under cover 


gir e MN kaina Wealden tho terms as Of @ deed of trust, dated the 7th Aswin 1289 


used with reference to the law of agency is appli- (1832), bearing the signature of Chundra 
cable only to acts done on behalf of the ratifier; Bhusan Mookerjee. The deed of - trust pur- 


` 
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ported to show that Chandra Bhusan Moo- 
kerjee had adopted Mathura Nath _Mooker-. 
jee, the third son of Bamandas Mookerjee, 

‘In the year-1844, twelve years after the 
death of Chandra Bhusan Mookerjee, his 
widow Sayamani Debi. instituted suit No. 
89 of 1844 against “Bamandas Mookerjee 
and obtained a decree: for -her' share of. the 
inheritance. The final decision in that litiga- 
tion is reported. in Bamundoss Mookerjee V. 
Musamniat Tarinee (1). It bears dates ‘the . 
22nd’ and 28rd February 1858. 

The defendants Nos. 9 to 13, the appellants- 
in the present appeal, who are some of the 
s representatives , of- -Bamandas Mookerjee, 
support the ijara granted by Sayamani -Debi 
against the plaintiffs. Their case is that 
Sayamani Debi harassed and exhausted by 
the protracted litigation, and unable to get 
complete and effective possession of the pro- 
parties decreed to her, with the exception of 
‘three’ smaller properties, entered into an ar-. 
rangément ‘with the then reversioners (Annada 
and, ` Sarada) and, granted, them an jara of. 
all the Properties fora term, of . sixty years 
in order. to | secure a competence for the- 
‘Fest of her life, leaving the lessees to con- 
tinue the.contest with Bamandas Mookerjee— 


the remaining reversioner, and that, for. this. 


purpose ekrarnamahs were executed bétween, 
the parties simultaneously with the tara ‘of 
the- 7th September 1863. It is conceded 
that numerous dur-tyaras and , se-tjaras were 
created after the original wara during the 
interyal.up to the death of the widow which 
occurred thirty years later, in. ‘the year 1893. , 
The Subordinate Judge found that the suit 
was, not barred by limitation and gave the 
-plaintiffs a decree for all the properties with 
the exception ‘of certain properties in ‘the 
Mymensingh and Faridpur districts, the claim 
to which in the ‘opinion of the -Court below, 
could not prevail becauseth eplaintiffs had rati- 
fied the ijara in respect of these properties 
after the death ef-Sayamani. On appeal to 
this. Court (Sir Francis Maclean, O. J., and 
Geidt, J) the decision of the. Subordinate 
Judge was reversed on the question of limit- 
ation, and.it was held that the suit was barred. 
The matter then went np to His Majesty in 
Council, and their Lordships of the Judicial 
Committee remanded the cases for a con- 


sideration of the merits. The judgment of - 


the Privy Council is EWA in Bam Gopal 
G) TMI A169 


‘ 


iitbian casits, 


i whether, for any other reason, 


Mukerji v. Srimati Krishna Mohishi Debi (2). 
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In these circumstances, this and the: con- ` 


nected appeals have been -re-argued before 
the present Bench, and -the points -arising 


for determination are—first, whether Sayamani < 
dated ‘the “7th ` 


Debi executed the ijara, 
September . 1863, for legal necessity, and 
the sjara 


does or does not bind the present reversionérs ; ' 


secondly, whether the doctrine of ratification 


bars the suit; and, thirdly, whether the suit - 


is defective because the plaintiffs seek to re- | 


cover not the whole property: but only a 1 4/ Tth 
share of the same. i 


The third contention may be dismissed i ina ` 


few words. The plaintiffs did not sue to set 
aside the tjara but to recover possession of 
that -share of the immovable properties in 


dispute, and, in accordance with the view ` 


adopted by ‘the Judicial Committee on -the - 


question of limitation, the suit cannot be de- 


?feated because the plaintiffs did not’ sue to f 
recover the entire property of Chandra Riasan : 


Mookerjee.. 


- The facts do not appear to be ne , 


disputed, and the learned Counsel and the 


learned” Vakils representing the different ` 
‘parties in this und the other appeals have - 
argued on the inferences to be drawn from: E 


the facts and on pure questions ‘of law. 
Sayamani Debi brought her suit in 1844 not 
only against Bamandas Mookerjee, but also 
against Annada Pershad Mookerjee, the father 


of the plaintiffs, and Gouri. Pershad Moo- . 


kerjee—the father of Sarada Pershad Moo- : 


kerjee, and she was assisted by her cousin 
Umesh Chunder Roy, otherwise known as 
Moti Babu, to whom she, on the 25th Novem- 
ber 1851, gnve an ekrar whichis printed at 
p. 227 of the paper-book in Appeal No. 71 of 
1899. 
lady had become indebted to ‘the extent of 


- Rs. 38,000, for which she had executed a `r 


mortgage bond in favour of Umesh Chunder 


: Roy’s brother Bhagaban Chunder Roy. She 


undertook to pay Rs. 50,000, including the 
previous Rs. 38,000, with interest at the rate 
of 12 per cent. perannum, when she hadrealised 


the costs and mesne profits due to her under `` 


the decree of the Sudder Court and she gave 
security for that amount. 


tered into shortly after the decree of the 
(2) 110. W. N. 424, 84 0. 829; 9 Bom. L. R. 


602; 5 C. L. J. 384; 2 M. L. T. 188; 17 M. Dog: 154 


4 A. L.-J. 829, 


This ekrar was en- -` 


It was recited in that ekrar that the, 
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. Butder.Dewany Adawlut, 
Sayamani Debi, passed 6n'the 30th Septem- 
ber. 1850. The litigation continued until 
the deores of the Privy Council (in 1858) to 
which we have already referred. 

There can be no doubt as to tha bona fides 
of the claim advanced by Sayamani Dəbi 
and the fact cannot ba oantroverted that she 
had been involved in protracted litigation 
for the attainment of-her just rights and the 
rights of her husband’s reversioners. ~ 

After obtaining her decree from the Privy 
‘Council Sayamani Debi recovered possession 
of the three properties mentioned in the tjara 
of the Yth September 1863 where it was 
recited that she was in possession of those 
properties by collectin rents. Reading the 
ijara we find that Sayamani Debi leased for 
a term of 60 years the whole of the taluks, 


indigo factories, gardens, tanks, &c., described: 


in-the schedule, possession of which had not 


been takèn, together with the three properties’ 


possession of which had been recovered. The 
lessees undertook to pay Sayamani a balance 
of Rs. 5,300 annually after paying the Govern- 
ment revenue amounting to Rs. 7,030, odd. 
They, ‘also, undertook to assist Sayamani in 
duly executing thedecree of the Privy Council 
and she covenanted that she would do s9. 
The arrangements .were embodied in the 
čjara lease and the ekrarnamahs Exs. A and 
H2 all of the same date. At that time the 
lessees, Annada Pershad . Mookerjee and 
Barada Pershad Mookerjee, were disputing 
with Bamandas Mookerjee.’ Bab they ad- 
justed their differences in the year 1866, 
when Bamandas Mookerjee took a dur-ijara 
of the 4 interest in the jara of the 7th 
September 1863. This dur-tjara was in the 
name. of Bamandas Mookerjee’s son, but there 
cau be no question that Bamandas was the 
person beneficially interested. The defendants 
Nos. 9 to 18, the appellants in the present 
appeal, derive their title, as we have already 
stated, from Bamandas Mookerjes. 

"he plaintiffs did not bring the suit in 
their capacity of sons of Annada 
orie of the original tyaradars—but as the 
reversionary heirs of the busband of Saya- 
mani Debi who granted the sjara. Bat, in 
considering the circumstances in which that 
ijara was granted, we cannot shut our eyes 
to the fact that the plaintiffs are standing 
upon a technical legal right and not upon 
any equities affecting the welfare of the 
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descendants of Mohadeb Mookerjee 
effected the partition in the year 1814. 

We have already observed that the Sub- 
ordinate Judge decreed the suit for all the 
properties with the exception of certain 
properties lying within the districts of 
Mymensingh and Faridpur, the claim to 
which in’ his opinion, could not prevail, 
because the plaintiffs had ratifed the tjara in 
respect of those properties after Sayameni’s 
death in 1893. On the question of legal 
-necessity the Subordinate Judge held that 
the tjara was at most a beneficial arrangement 
not amounting to legal riecessity in the sense 
in which that expression is used in Hinda 
Law. It will be convenient to consider this 
question first. i 

The doctrine of legal necessity has been 
elaborated in a series of judicial: decisions. 
Each case must bs judged upon its own facbs.: 
There can be no doubt that when Sayamant 
entered into the arrangement with Annada 
Pershad Mookerjee and Sarada Pershad Moo- 
kerjeo her fortunes were at a very low ebb.’ 
She was in debt and her cousin Moti Baba 
aud -hor gamasta had been convicted by a 
Oriminal Court in connection with some case 
arising out of an attempt to execute decrees 
for rent in the property of which she had 
obtained nominal ` possession. The tara 
arrangement turned out to be eminently 
successful because her principal opponent 
Bamandas Mookerjee took a dur-ijara in the 
year 1866, aud the numerous parties who have 
been impleaded in the present litigation, or, 
rather, suchof them as were thenalive, regarded 
the tjara asa sound and honest disposition of . 
her property by Sayamani Debi. It can ba said 
that, as the term of 60 years was evidently 
beyond the then expectation of life of Annada 
Pershad and -Sarada Pershad, it may be 
reasonably inferred that they considered it a 
beneficial arrangement not only for themselves 
but for their descendants. A sense of peacs 
and secarity was induced. For 30 yeara, 
until the death ofthe widow in 1893, derivative 


who 


Porshad—» titles were created and acted upon. The 


plaintiffs must establish a very strong case 
jndeed to induce a Court of justice, equity 
and good conscience to set aside a beneficial 
arrangement of this kind and one that has 
had such far-reaching consequences. 4 

For the plaintiffs it -has been argued that 
Sayamani Debi was coerced by cruel necessity 
into granting the ijara and that she might 
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yery well, if’ she lad“been desirous of parting 
‘with her life-estate, have granted it for the 


term of her natural-life-and not for 60 years.’ 


We, however, think that the very fact that 
the term ‘actually adopted was 60 years, and 


. not the uncertain space of human life, is a- 


very strong indication that all the ‘parties 
interested sought to- make a definite arrange- 
ment possessing the best elements of finality 
and,. if we find that the arrangement was-for 


the benefit of the estate, and did actually: 


benefit the estate, we'should apply and even 
` broaden the principle adopetd -in the‘case of 

Doyamont Debi v. Srittbash ‘Kundu ' (8). 
_. There it was said that a . Hindu widow, as 
_ regards -her management of the estate, has 
not less power than the manager of an 
infant’s estate and that the reversioners were 
not entitled to set ‘aside permanent leases 
granted: by her which were found to be bene- 
` ficial to the estate and by which they were 
found to have been benefited. The principle 
is based upon decisions of their Lordships of 
-the Judicial Committee and it was applied in 
Venkat Shridhar vy. Vishnu Babaji Beri (4), 
where.Sir CG. Sargent, ©. J., said:—“A widow 
like a manager of the family must be allowed 


a reasonable latitude in the exercise of hei’ 


powers, provided she .acta fairly to her 


expectant heirs.” A fortiori if Sayamani Debi, 
made a good-bargain for herself, and if that 
bargain didnot prejudice the position of the - 
then reversioners, it should be given effect to, 


and the present'reversioners ought not to be 
allowed to obliterate the history of nearly 
half a century. No doubt the authorities to 
- which we have been referred as showing that 
“costs of litigation ‘may amount to legal 
necessity are not precisely in point. It does 


nat appear that the ijara was:entered into. 


merely to meet the costs’ incurred by Saya- 
mani Debi in tha litigation. But the concurrent 
ekrarnamahs provided for the liquidation ‘of 
all her debts and if the widow ‘chose to 
become an annuitant and to make over her 
_ estate to the next takers some of whom 
accepted the arrangement then and there, 
and-some of whom subsequently accepted it, 
there is no reason on principle or authority 
why such an arrangement : ‘should be set aside, 
- We are ‘disposed to give a broad meaning 
to the word ‘arrangement.’ It does net 
necessarily: imply an agreement, 866 Mann- 
a 88 C. 842, . 
(4) 18 B. 534: 
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ing y. “Baslern Oountiés Ratlway bonnie KO 
but- here it proceeded on representétions: of 
facts, not of mere intentions.—Narain Das‘ ed 
Ramiamg Dayal (6). In éonnection with the 
subject of subsequent assent `` we rely’ on . 
Bajrangi Singh v. - Manokarntka - --Bakhsh 
Singh (7) where their Lordahipa of the Judicial ` 
Committee observed that the consent of the 
Treversioners was sufficient ` and that it was 


“immaterial that it was given after the execu- 


tion of the deed, ‘then in question, and ‘they 
applied the maxim “omnis ratihabitio retrotra- 
hitur ef mandato priòri acqui paratur.” 

Transactions -of this kind may become valid 
by the consent ofall those who are likely to 
be interested in disputing them ; ‘Raj Lukhee 
Dabea v. Gokool Chunder Chowdhry (£). The 
circumstances of- the present case warrant - 
an application of the fnrtber principle that 
if parties arrange to avoid the ‘necessity -for 
legal proceedings their arrangement is rupe 
ported by sufficient'consideration. Apart from 
legal necessity a widow can validly alienate 
property‘that has devolved on her from her. 
husband with the. consent of the reversioners. 
The widow can make.such azi- alienation by 
the-entire surrender of her own interest “and 
thereby accelerate ‘the “interest of the rever~ 
sioners or she can, as in ‘the’ ‘present-case, part 
with her ‘direst interest in the. estate and - 
convert ib. into: an annuity. : Subject to -the 


‘payment of the annuity the transferee “would - 


acquire an absolute interest—Hem Chunder 
Sanyal v. Sarnamoyt Debt (9). 

Our attention has’ been called to the judg- 
mənt of Sir John Stanley, C. J., and Burkitt, ` 
J., in Gobind Krishna Narain v. KRunni Lal 
(10), where, quoting Mr. J. C. Ghose’s book 
on Hinda Law, it was said “a decreé against 
a. widow to bind the reversioners. must have 
been passed after full contest and a compromise 
decree or a decree on an arbitration, can have: 
no higher footing than an alienation by the 
widow.” On the facts of that case the doctrine 
of family settlement of dovbtful’ claims’ was 
not applied. The case, of Imrit Konwur v. 


Roop Narain Singh (I1) was 4 case of cöin- 
(5) (1848) 12 AL. & W. 287 at p. 258. 

E eanee cree 

7) 120 W. N. 74; 60. L. J. 766 at p. 778; 9 Bom. 
L- R. 1348; 8 M. E T. 1 ; 5&7 L. J. 1. 

(8) 18 AL. I. A. 209 at p. 228; 12 W» R. ‘47: (P B); 
3 B. L. R. 57 (P. 03. | 

(9) 220. 354 at p. B62. - 

(10) 29 A. 487 at p. 404, 4A. LJ. 365; A. WAN. 
(1007) 151. . ae 
(11)-7 OL, B. 76 at p. 8l > 
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promise, by a “widow as. against sher minor 
daughters. But the ijara of the 7th September, 
1863, was not a compromise.. There was no 
| settlement: ‘then effected of donbtfal claims. 
Nevertheless, the principle_ of family settle- 
ments, in our opinion, is applicable to an 
arrangement by which the persons interested 


in’ the, property mutually consent, that the 


property shall be managed in a particular and 
convenient menier, and, - if. the arrangement 
does not seriously, préjudice the. parties to it 
or those who .come after them, a Court of 
Equity will be slow to set it aside: 

Hoy, then, have the. plaintiffs been preju- 
diced by the ijara of the 7th September 1863 P 


“We have been unable, to find a satisfactory f 


answer. to this question. The. test is how long 
has the arrangement been, acted upor., In 
Ramanathan Ohetti v. Murugappa Chetti (2), 
Lord Macnaghten observed— The. unbroken 
usage for a period | of 19 years is, as against 
the appellant, ‘conelnsive, evidence ofa family 
-arrangement to: which the Courtis bound to give 
effect... . . It was one which. thé Court would, 
no doubt, “have sanctioned, if-its authority. had 
been invoked, ” In Helan Dast v. Durga Das 
Mundal (13), the test of long usage was not 
necessary because other considerations were 
found to be sufficient; see Willkums v, 
lums. (14) and Sapi Ion. v. Stapilion (15). 
Sayamani lived for 30, years after 1863 ; the 
suit of the plaintiffs was instituted om the 
30th April 1897. This long period of rest 
wag attributable to the measures taken by 


i Sayamani. She had, executed her decree and, 


obtained possession of three : properties ; she 
liad entered into negotiation for an adj ustment 
of her claims and had actually. remitted 
Rs. 1,72,000 on account of mesne profits to 
Bamandas- Mookerjee; she had received a 
sum of Rs. 42 000 up to the 8th ‘February 
1861. Apart: ‘from... legitimate and natural 
influences, no coercion had been exercised 
upon Sayamani. She was in a position of 
superiority to Bamandas Mookerjee owing. to 
‘the decree of the Privy Council. He actually 
` begged her to show “him some consideration. 
Ina deposition given by Sayamani, on the 
6th Jane 1889 (pages 1 to 9 of the paper- 


Wil-, 
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(12) 10 C. W. N. 825; 881. A. 189; 40. L. J. 189; . 


8 Bom. L. R. 498; 16 M. L. J; 265; 29 M. 283; 3. A. L. 

J. 707. =e 
(18) 4.0. L. J. 323 at p. 331. 
ug (2887) L. R. 2 Ch. App. 
T. L. 
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book in sipi No. 94,0f 1899) A tady 
shortly before her.death, said— In the execu- 
tion casó Bamandas. Babu alone was, the 
judgment-debtor, Annada Pershad and’ Gouri 
Pershad were not judgment-debtors. Conse- 
queutly what I remitted was remitted to.Ba- 
mandas Babu alone. I made an tjara settlement 
with Annada Pershad and Sarada Pershad at 
the time of the family dispute amongst my 
husband’s elder brothers. Being in difficulties 
on account of my debts, and as both, the 
parties were particularly eager about it, I 
granted the said jara settlement for a term 
of sixty years.” Such was the impression left 
on the mind of this aged lady. 26 years after 
the transaction, „and we think that her ima, 
pression should not be disregarded. A prudent 
mgnagement of the property of Chandra, 
Bhusan. Mookerjee was called for. It was. 
situated in numerous districts; it had been: 
out of possession for 26 years. at least (1832; 
1858) and adverse rights must have ç grown, 
up. The usual, method. of management in 
such cases 18 by granting -sub-leases of con- 
“venient parcels of the estate. | Then, the. dis- 
putes arising in the course of ‘execution pro- 
ceedings had resulted in loss ‘of collections. 
Any one conversant with the management of 
landed property in the mofassil must be well - 
aware.that, disputes. between vo-sharers lead 
to a total cessation of rent collections. In our 
opinion, therefore, the end justified the means 
adopted by Sayamani who, in securing that 
end, which was a prudent’ and effective, 
management of the properties decreed to her, 
after a protracted litigation, a¢ted within her 
powers, and thefact that her principal oppo- 
nent tooka dur-ijara and accepted the situation 
in the year 1866 conclusively shows that the 
jara arrangement was made for the benefit 
of the estate and did not prejudice any one. 

We have referred to the growth of adverse 
rights during 1832-1858. , It appears that, 
under the law prevailing before the present. 
Limitation Act came into operation, adverse 
possession against _ a widow was held to be, 
adverse possession against the reversioners. 
The estate of Sayamani was, therefore, in 
danger of being lost unless the parties oppos-- 
ing her came to terms and took the manage- 
ment into their own hands. 

“For these, reasons, we think the plaintiffs h 
should not be allowed to take, possession of 
the properties “in suit until the expiry of the 


ijara term of sixty years, : realy 
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Thenext contention raises the question of 
ratification of the tjara by the plaintiffs after 
the death of Sayamani in 1893. 

Bection 196 of the Contract Act provides 
that ‘where acts are done-by one person on 
behalf of another, but without his knowledge 
” or authority, he may elect to ratify or to dis- 
own such acts. Ifhe ratify them, the same 
effects will follow as if they had been per- 
‘formed by his authority.’ ‘Section 199 em- 
bodiesthe generalrule that where a ratification 


is established as toa part, it operates asa- 


`- confirmation of the entiré transaction. In 
Raja Rat Bhagawat Dayal Singh v. Debi Dayal 
Sahu (16), the Privy Council pointed out that 
ratification in the proper sense of the term, 
as used with reference to the law of agency, is 
_ applicable only to acts done on behalf of the 


ratifier. Their Lordships observed— It would, 


bea serious extension of law, as hitherto 
applied, to hold that a woman with a limited 
interest could, by acts e post facto, charge 
upon the estate which she represents, obliga- 


tions not originally. binding upon it.’ It can-. 


not‘be said that Sayamani-gave the sjara in 
1863 on behalf of the reversioners who would 
become entitled to the estate of her husband 
at her death in 1893. The acts performed by 
the reversioners after 1893 cannot, therefore, 
dmount to a ratification of the tjara, in the 
strict sense of the term. Sayamani was never 
the agent of the plaintiffs. 

But the defendants really rely on the 
doctrine of election and the case of Modhu 
Sudan Sinyh v. H. G. Rooke (17). There the 
reversioners had elected to treat as valid a 
putni lease granted by the widow; he had 
accepted rent in respect of the tenure after 
the death of the widow. 

The question, then, resolves itself into this : 
Did the plaintiffs elect to affirm the validity 
of the voidable ijara lease of the 7th Septem- 
ber 1863? The question does not arise if 
Sayamani granted the sjara lease for legal 
necessity or for any other” sufficient reason 
as we have found she did. 

In our opinion, the evidence does not 
amount to proof of an election by the plain- 
tiffs. As regards-the payment of Government 
revenue and cesses by the tjaradars, the use 
ofthe word borat (on behalf of) cannot in 
itself saddle the plaintiffs with the responsi- 

(16) 12 0. W. N. 898; 7'0. L. J, 335 at p. 856; 85 


O, 420. 
(17) 25 C. 1; 24 I A. 1645 1 0, W.N. 433, 
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bility of acquiescence in the ijara. The ijara- 
dars were bound to pay the revenue and 
cesses without reference to their lessors. 
That they continued to do so is cogent evidence 
that the arrangement made in 1863 was 
adhered to or, at any rate, that it was not 
repudiated by the plaintiffs until they failed 
to get advantageous terms from the tjaradars 
and the persons holding by sub-infeudation ; 
secondly, as regards the receiptof tjara rents, 
we do not find that the plaintiffs ever received 
such rents. The plaintiffs’ brother Upendra 


- Lal Mookerjee (defendant), did not collect 


rent dues on account of Sayamani’s share and 
the Shaha defendants had no jara or dur- 
ijara under the plaintiffs (see the evidence 
at pp. 142-3 of the paper book in Appeal No. 
71 of 1899.) The post card Ex. A26 relied on 
by the Subordinate Judge proves nothing and 
the Acharjya defendants who made some 
payment or other have entered into a com- 
promise with the plaintiffs.. The other piece 
of evidence commented on in the judgment. of 
the Court below refers to a dur-tjara granted 
to one Moijuddin by plaintiffs’ brother the 
defendant Upendra Lal Mookerjee and we 
accept the explanation of plaintiff Bejoy 
Gopal on this point. Thera is no proof of any 
clear and unequivocal election by the plaintiffs, 
and Moijuddin’s lease came to an endin 1894 
after which he obtained a fresh settlement 
from the plaintiffs. ~ - yf 

For all those reasons we disallow the second 
contention on behalf of the defendants-appel- 
lants and we find that plaintiffs did not’ 
ratify or elect to affirm the tjara of 1863 after 
the death of Sayamani Debi. 

The appeal succeeds on the first contention 
only and plaintiffs’ suit must be dismissed 


“with costs payable to the defendants Nos. 9-13. 


Appeal allowed. 





(s. c. 18 C. W. N. 269.) 
-OALCUTTA HIGH COURT. 
Seoonp Crvin APPEAL No. 944 or 1906, 

,, November 20, 1908. f 
Present:—Mr. Justice Stephen and 
Mr. Justice Doss. 


_ AMJAD ALI AND OTAFB3—DEFENDANTS— _ 


APPELLANTS 
versus 
KADERJAN BIBBE AND orners— 
PLAINTIFFS —REFPONDENTS. M 
Accretion, right of nin-occupancy raiyat to—Regu- 
lation XI of 1825, 8. 4s E 


“SN, Iv] 


~ BEJOY KRISHNA GHO3H v. ASHOTOSH GHOSH. 


- TA non-occupmoy rayat can claim ths benefit of cl. 
„1, section 4 of Rogalation XE of 1835, 


that 1s, he-can 
claim any. nswly formad land‘a3 an acoretion to hiš 


holding. 


ahmed Beparı v. Tohi MHahonied, 18 a LW. 
237; 4 Ind. Cas. 511, followed. 
Zukheeroo lesn vy. Canpbsll, 4 w. BR. Cr. R. 57 


N. 


` and Beni Pershad Y. ` Chaturi, 33 C. 444; 4 0. L. J, 63, 


‘ distinguished. 


` Appeal from the daorae of Babu Kalipada 
Mukerji, Sab-Jadgo of Tiperah, dated Feb- ` 
roary 28,19)3,-afirming that ` of Baba Hem 
Kumar Neogi, .Munsif of Chandpur,- dated 


, December 23, 1904. 


Babn Hureadra Narayin Mitter, for the ‘Ap. 


pellants. 


` Moulvi Serajul- Islam. and Babu Hari Oharan „Šon ona piece of land belonging to his father with 


' Srkhel, for the Respondents. 


Judgment. —This guit is ‘brought by 
the plaintiff for possession of a plot ‘of land 
which he claims as an accretion to ‘his jote. 


_ The acéresion is nət denied, and. it is found 


i 


that at the. time of the suit the plaintiff was 
an occupaney tenant. Ab the time of the 
accretion; however, he was’ a non- -occupancy 
tenant, and the question before us is whether: 


- Regulation XI of 1825, section 4 applies to 
a ‘the case. 


The appellant relies on the decisions ‘in 
Zutheeroddin Paikar v. Oampbeli (1) ‘and 
Beni Pershad Koeri’ v. Ohaturi` Tewary (2) ` 
to show that it does not. The former case 


' referred to a tenant from year to year and 


it was held that he was not entitled to the 
benefit of the section. In the latter a fresh 


agreement for a year’s tenancy was actually 


made every year, 80 that thé tenant never 


- had any interest in the laud beyond. the end 


. -of the currant year. 
_ therefore, touch the « case of a non- 1-occupancy 


Neither of these cases, ` 


ténant. 

On the other hand, the. decisions - in the 
case of Ahmed Bepari v. T' ohi Muhamed (3) 
following the judgment in Bhuggobut Pershad . 
Singh v. Durg Bijoy (4) and unreported case 


`S. A. No, 2520 of 1904 are -direct author- 


ities for holding that a non. -occupancy ` tenant 

‘can acquire a right “under” ‘section 4. The 

former case is on ‘all fours with the’ present 

and we have no hesitation i in following it. 
The- appeal is, therefore, dismissed with 

costs. 

‘Appeal dismissed. 
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` Narain, Ram Narain and Debnarain: 
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2 ‘(s. c. T$ CYW. N. 896 ) -o 
“CALCUTTA HIGH COURT. a 
SEOOND CIVIL APPEAL No, ‘1879 or 1906. 
April 8,1908. 
Present:—8ir Francis Maclean, Kr., Chief 
‘ Justice arid Mr. Justice Doss. 
-BEJOY KRISHNA GHOSH—Piaintisy— 
“APPELLANT —~ °°. 
versus R 
ASHUTOSH GHOSH AND OTHERS— 
; DEFENDANTS— RESPONDENTS. 


: Hindu Law—Dayabhaga—Honsa built , at son's’ ex- 


pense on land. belonging to father, tohether joint pro. 


_ perty—No titla of.gon to the house—Son’ 4 equitable 
` claim ‘against father’s estate. i 


Where -a -house was ‘built at the expense`of a 


- whom he lived asa joint Hindu family governed by 


the Da; yabhaga: 
Held, that the house did not become the separate 


property of thé son, nor the joint property of thè . 


- family, but the father alone was entitled to it 
and had power todeviseitby Will | 


‘Qvere .—Whethor the son may “have ‘some equit- 


“able claim’ for compensation agant: the estate of the 


father? 

Appeal from the decree of Moulvi Abdul 
Barry, Sub- Judge of Hooghly, dated June- T; 
1906, reversing that of Babu Chandra Bhasan 
Banerji, Maunsif of. Howrah, dated: April 10, 
1905. ~ 

Babus: Moksndra- Nath Roy and- Hari 
Bhushan Mukerji, for -the Appellant. - 

‘-Babus-Golap Chandra Sarkar and Shiba 
Prosonna Bhattacharya, for the Respondents. 

Judgment. 

`- Maclean, C. J:—One_ -Nakur Chandra 
Ghosh acquired a plot of land with au old 
house on it which was pulled down and 
rebuilt with additions. He -had-three sons, > 


they lived as a joint Hindu family governed 
by the Dayabhaga System of Law. All the 
sons are’ dead and they predeceased their 
father. It appears that Debnarain- found the 
money to build a new: house upon this plot 


ë 


and _ 


of land in which apparently, the family lived . 


for sometime. The present defendants are 
the representatives of Debnarain: The. 
father, Nakur Chundra Ghosh, by his. Will 
‘devised the entire house ‘which had been 


‘rebailt by Debnarain, to the son of Ram 


Narain who is the plaintiff and ig now suing 
to ejech the representatives of -Debnarain. 
There seems-to be some question whether 
the statement as to- the effect-of the Will by 
the lower appsllate Court is quite accarate, 
or whather he only devised two rodmi in the 
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house : at any rate, the whole of the disputed 
property was devised. The plaintiff as such 
devisee- now sues to. recover possession of 
that disputed property. The defendants say 
that the properly was joint property and 
they are entitled to a share of it. The lower 
appellate Court has held that they are en- 
titled to a two-third share; the Munsif took a 
different view and gave the plaintiff a decree. 
I feel a great difficulty in, saying thatthe 
properties have become joint. The land was 
separate property of the father: the house 
on it was built with the money of the gon 
Debnarain but it never became his separate 
property. It may be that the representatives 
of the son may have some equitable claim for 
compensation aguinst the state of the father; 
but that case is not before us, and I express no 
opinion upon it. I cannot accept the view of 
the lower appellate Court that the land and 
the house have in the circumstances . become 
joint so as to entitle the heirs of the son, 
Debnarain, to a share of the property. 
The sppesl, therefore, must be allowed, 
and the decree of the lower appellate Court 
-discharged and that of the Munsif restored 
. with costs. S 
Doss, J.—I agree. ; 
“Appeal allowed. 
(s. o. 13 O. W: N. 485; 9 O. LJ. 298; 5 M. L., T. 867.) 
CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL OIVIL OURIEDIORION 
No. 41 or 1908. 
- January 12, 1909. 
Present :—Sir Francis Maclean, KT., 
Chief Judge, Mr. Justice Harington and. 
Mr. Justice Brett. h 
BRAJENDRA KISHORE BOY 
CHOWDHU RY—Peatatorp—Avp ELLANT 
versus i 
M. A. LUFFEMAN—Darenpant— 


RESPONDEANT, 

- Muxtor and servant—Tresp iss to servant's person— 
Deprwation OF servants service, 

A plaintiff cannot maintain an action for damages 
on the footing of a trespass to the person of his ser- 
vant, inthe absence of evidence to, prove that by 
reason of the trespass he has been deprived of the 
servant's services, especially when there is” nothing 
‘to show that the assault which was a most trum- 
pery’ one was committed under tho orders of 
the defendant who, did not commit it himself. 

. Appeal from the decree of Mr, Justice 
Fletcher, dated June 10, 1908. 

Messrs. W. Garth and 4 A, Cowdhury, for the 

Appellant, - i 
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Messrs. A. M. Dunne and J. E. Bogram, 
for the Respondent. 4 
Judgment. ; 

Maclean, C. J.—This is a suit by the same 
plaintiff as in the suit in which: judgment has 
just been delivered [Z. O. Olarke v. Brajendra 
Kissore Roy Ohaudhry (1)]; and itseeks.to 
recover damages against the defendant, who 
was District Superintendent of Police in 
the distriçt of Mymensingh, for certain alleged . 
unlawful acts done by him on the 27th and 
28th of April 1907. As regards what was . 
done on the 28th of April, it is, conceded by 
the appellant that if the action against Mr: 
Clarke succeeded, this action as regards the 
events of that date must fail: The action 
against Mr. Clarke has succeeded, and we 
have,therefore, to deal with the incidents: of 
the 27tli April only. : 

The facts of this part of the case may be 
dealt with very briefly: It appears that at 
about nine o’clock-‘in the evening the- 
defendant and Mr. Barneville, the Sub-Divi- 


. sional Officer, heard a report of a fire arm, 


and a man told them that aman had been ` 
shot. They went in the direction . from 
which the report of the: shot had come and 
meta wounded man. The defendant says’ 
that he was then informed that the shot. had 
been fired by one Prokash Dutt, and that he, 
accompanied by four or five young men, had 
ran in the direction of the plaintiff's -cutchery.’ 

The defendant then says that he then proceed- 
ed to the cutchery witha view to arresting 
the men, and that,, when approaching the 
cutchery, he met Inspector Kamini with a 
body of Police, who told him that the men 
had_ run into the cutchery. The plaintiff's 

case is that the defendant, while he was in 
the cutchery, assaulted one of the plaintiff's ` 
servants—one Bhow Nath Ojha—and caused 

damage to the cutchery ‘buildings. It may 
be taken that the defendant entered into the 
Plaintiff’s cutchery with a view to ‘arrest-‘ 
ing these men, and his action was prima 
facie justifiable. I donot think that there 
is anything in the alleged damage to the cor- 
rugated-iron door of the plaintiff’s naib’s 
bed-room, ‘or even if there were, that the de- 
fondant was to be held liable for it or for any 
damage done to the buildings by the - Maho- 
medan mob who were not acting in any way 
under his directions :, nor have these points 


(1) 18 0. W. N. 458; 9 C. Db. J. 208; 36 O. 483; ő M. 
b. T. 367; 2 Ind. Oas. 438. ` 


- VoL IVS 


INDIAN CASES. 


` ~ 


521 


: _ SBORETARY OF STATE FOR INDIA 1N COUNCIL v. DUNA LAL SHAW. ` 


“been seriously. pressed. The argument has_ 
“really centred upon the point whether Bhow 


Nath Ojha was really assaulted by the order . - 


of the defendant. But if he were, I think 
that there would,be a considerable difficulty 
_ in saying that the plaintiff could sustain the 
present suit, though Bhow Nath Ojha might 
hare been able to do so. The plaintiff i is really 
seeking to maintain this action on the footing 
of a trespass to the person of his servant, by 
reason of which he has 
his services. His case is that this old man, 
Bhow Nath Ojha, was so badly beaten that 
.ho had to leave Jamalpur, and he was away 
for ten months, during which ithe. plaintif 
‘lost the benefit of his services. This case is 


not substantiated.. From his ‘own evidence . 
it "appears that this old man had: left Jamal-, 


pur at about 3 or 4 ’o’clock in the morn- 


ing: of tbe 28th and did not return for 
ten months. He made no complaint: he 
was ‘not'sent to the hospital. He first says 


that he was not hurt ; then he says that “© he. 


- was hurtbut was not wounded, as no pârtofhis - 


body was broken, and that he did not tell 
anyone that he had been beaten till he return- 
ed from ħis country ten months afterwards.” 

There is nothing to show that this assault, if 
any, a most trampery one,—was committed 


under theorders or directions of the defen- ` 


dant. 1 think, therefore,’ that the Court of 
first instance was perfectly right in dis- 
missing the suit; and this appeal is dismissed 
with: costs. 

-Harington, J—I agree with the judgment. 


| Which lias just been delivered and do not 


desire to make any observation upon it. 
Brett, J,—For the reasons stated in , my 
judgment just delivered in the appeal case of 
L..O. Olarke v. Brajendra Kissore Roy Chow- 
dhury (1), I am of opinion that the defendant 
in this case is not liable in the present action 
for damages for the search conducted on the 
28th. April. I agree with thé Jéarned Chief 
Justice in holding that the suit of the plain- 
tiff must also fail so far as it is based on the 
allegation that the plaintiff suffered damages 


from the alleged assault by the defendant - 


on the plaintiff's. servant, Bhow Nath Ojha. 
I agree that this appeal should be diganani 
with costs. 

N Appeal dismissed with tosis: 


~ 


been deprived of , 


< (s.c. 1830C. W. N. 487.) | 
CALCUTTA HIGH COURT.” >, 
REGULAR Civit Appears Nos. 56 AND 60- 
or 1906. ~ 
January 29, 1908. 
Bengi :—Sir Francis Maclean, Kr., Chief 
Judge and Mr. Justice Coxe. 
` -InNo. 56 ` 
SECRETARY or STATE ror INDIA 1x? 
| COUNCIL— APPELLANT Se 
versus ; i 
PUMA LAL SHAW AND OTHERS— 
"RESPONDENTS ` 
Ix No, 60- 
DUMA LAL SHAW AND otaers— 
APPELLANTS 
~ VOTSUs 
SECRETARY or STATE’ ror INDIA IN 
COUNCIL—Responpent. 


Land arguraiticn—Valuation of land as vacant land 
fir. buildidg—(Clam af ‘eex over land—Trees to% le 
ralued as limber. 


“Di a land acquisition - cage, it is {inpossible for. the 
‘claimant to claim the land as vacant land for, tho 
purpose of, erecting bnilding upon. it, and at “the 
same time toclaim the value. of the, -trees upon 
the footing that they will still remain there, and con- 
tinue to be a source of inzome. The claims are incon- 
sistent. The proper value of the trees will be their 
value as timber. 

Appeals from the decree of the Sub- Judge 
of Hughly, dated December 19, 1905. 

Mr. S. P. Sinha, Advocate. General, Babu 
Ram Ohara an Mitter, Senior Government Plea- 
der, Babu Mohendra Kumar Mitra ‘and Mr. 
McNuir, for the Appellant, in No. 56 and 
the Respondent in No. 60. - 

- Mr. Burton and Babu 
Dutt, for the Respendents 
Appellants in No.'60: ; 

J udgment. 

Maclėan, C. J—Two short questions arise 
upon this appeal which isas to the amount’ 
of compensation awarded by the Second Sub- 
ordinate Judge of Hughly under the Land 
Acquisition Act. The questions arise, first, 
as to the value of the land, and, secondly, as 
to the value of the trees upon the land. The 
land acquired was about 3 bighas, 6 cottahs 
and 7 chittacks. Tha Land Acquisition De- 
puty Collector nwarded compensation at the 
rate of Rs. 500 per brgha for firm land, 
Rė.250 a bigha for seme tank land and Ra. 393 ` 
as the value of trees. The Subordinate Judes 
has increased that: compensation. He ` 
given Rs.1,200 per bigha for firm land. Rs. 500 
per bigha for the tank land’ and Rs. 1,187 


Surendra’ Krishna 
in No. 56 and 
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‘as market-value of the, trees. Both parties 
were dissatisfied and both bave appealed. 
The Secretary of State says that upon the 
claimant's own showing the land was worth 
only Rs. 800 a bigha and that the principle 
upon which the Subordinate Jadge has pro- 
ceeded in assessing the compensation to be 
paid for the trees was wrong, as the practical 
effect of that principle is that the claimant is 
getting paid twice over. . 
The claimant says that instead of Rs. 1,200 

a bigha given him for the land he onght to 
get at the rate of Ra. 1,500 a bigha, and 
thatany way if he was only entitled to 
Rs. 1,200 a digha for firm land, he ought to 
get as regards the tank land at the rate-of 
Rs. 600 a bigha being half that given for the 
land itself. according to a generally recognised 
principle of assessment in these Courts. 

~ The first question “we will consider is 
ewhether the amount awarded, namely, 
Rs.1,200 a brgha for the land itself is excessive 


or whether it ought to be reduced to Rs. 800 


a bigha or whether as the claimant.says it 
ought to be raised to Rs. 1,500 a bigha. The 
question is a mere question of evidence. It 
is a feature in the case that the Subordinate 
Judge has thought upon this question that 
only the evidence of two witnesses called for 
the claimant is of any real value oy “reliable 
in the matter. He relies upun the evidence 
of Mohendra Nath Ghose and says in -effect 
‘that evidence shows that the land is worth 
Re. 1,200 a bigha. The way in which he 
‘works it out is this. He refers tothe lands 
which this gentleman had. purchased and as 
regards one cottah proceeds upon the footing 
that it was valued at Rs. 60. But there is 
nothing on the face of the kobala to show 
that, and that is entirely dependent upon 
the oral evidence which this gentleman gives. 
There is nothing as I have said in the kobala 
to show that this one particular cottah was 
valued at Rs. 60 and looking at his oral 
evidence on the point, I think it is hardly 
safe to act upon it for the purpose of valua- 
tion. 
dence is that he speaks of some land appa- 
rently in the neighbourhood belonging to 
his father-in-law which had been acquired 
at Rs. 800 a bigha and he says that 
that lend and the disputed land are 
of the same quality. 1 am rather im- 
“pressed by this. Inthe map which has been 
put in it appears that land inthe inner zone 


What impresses me as regards his cvi-” 


which has been acquired has been valued at 
Rs. 1,C00 a bigha; when we come:to the 
outer zone, we find thatfor the land of one 
Moni Lal Khetri which seems to be about in 
the same position gua the zone as the land 
now under discussion Rs. 500 a bigha was 
allowed. So much for the evidence of 
Mohendra Nath Ghose. 

Another witness upon whom the Subordinate 
Judge relies is Tinkouri Sheikh. But it is 
really difficult to make out the effect of his 
evidence so far as it supports the claimant’s 
case of the land being worth Rs. 1,200 a 
bigha. He says that on a previous occasion 
we do not know when, the Railway Company 
acquired his land and he got Rs. 900 in all 
for two bighas containing trees. It was his 
lakhiraj land, no oue settled there and there 
wére pineapple trees on the land. When 
this acquisition was made it does not appear, 
but we suppose within a reasonably recent 
date before that of the present acquisition, 
and if so, apparently he only got Rs. 450 for 
each bigha, that does not seem to support the 
view that the land is worth Rs. 1,200 a bigha. 

I would rather take it upon the evidence 
of the claimant's own witness, Mohendra 
Nath Ghose, who thinks that the land in 
dispute is practically the same sort of Jand 
in the same neighbourhood as that which 
was acquired from his father in-law for 
Rs. 800 absghu, that that must be afair value 
of the land. The finding, therefore, of the 
Subordinate Judge upon this point must be 
reversed and we place the value of the land at 
Rs. 800 a Bigha. The result would be, that 
also as regards the tank land, the value would 
be reduced to half the value of firm land. 

I now pass to the question of the trees. Ib 
has heen practically conceded that if the trees, 
of which there wre 238, are dotted all over 
this land, it would be impossible for the 
claimant to hare claimed the land as vacant 
Jand for the purpose of erecting building upon 
it, and at thesame time to claim the value. 
of the trees upon the footing that they would 
still remain there. The claims are inconsist- 
ent. Butitis ingeniously suggested upon 
the evidence of two witnesses for the Govern- 
ment that the trees are not, if I may use the 
expression, dotted all over the land but , they 
are on the boundaries of the garden and 
there ig an open space in the middle. 
But if the whole land has been acquired for 
the purpose of erecting building as I un- 
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derstand is the case itis clear thatthe trees 
will have to be cut down and their proper 
value would be their valueas timber. There 
may be some trees on the boundaries 
and anopen space in the middle; but we are 
not told the size orthe width of the space 
- in the middle, or of the fringe of 
trees. The-statement is vague and it is not 
consistent with the object for which the land 
has been acquired, namely, for the purpose 
of building upon it, that the trees’ could re- 
main and continue to be a source of income. I 
think, therefore, that as regards the trees 
‘the view taken by the Land Acquisition 
Deputy Collector must be accepted and the 
value must be reduced to Rs. 393. 
This disposes of both the appeals. The 
. Secretary of State will have his costs in both 
appeals, hearing fees in Appeal No. 56 four 
gold mohurs, and in Appeal No. 60 two gold 
mohurs. 
Coxe, J.—I agre 
Ge c. 18 0. W.N . 501.) 
CALCUTTA HIGH COURT. 
REGULAR CIVvIL Appeal No: 97 or 1906. 
December 16, 1908. 
- Present :—Mr. Justice Sharf-ud-din and, 
Mr. Justice Coxe. 
KESHAB NATH BHATTACHARYA 
AND ANOTHER—PLAINTIFFS—A PPBLLANTS 
versus 


MANIK. UD-DIN SARKAR AND aNoTHER— 


DEFENDANTS— RESPONDENTS. 

Lacoity, instigation of, 18 plamtif?s house—Suit for 
damages— Confession and deposition of approver, ad- 
missible in Cunl suit against him—Suit against felon 
lies even if he was not conrrcfed crimunally—Cicil Pro- 
cedure Code ( Act XIV of 1882), s. 11. 

Where a dacoity took place in the plaintiff’s house 
and it was proved that the defendants, though they 
were not themselves participators in ‘the actual com- 
mission of the crime, instigated the dacoity, were 
fully privy to it, tookaen active part in bringing 
it about and financed the dacoits : Held, that the 
defendants were liable to the plaintiff for his loss. 

In such a suit for damages, the confession and the 
deposition of the defendant as approver in the Crimi- 
nal caso for the dacoity, are admissible against him 
although the Sessions Oourt did not convict the accused 
persons upon those materials. 

The rule of English law thata suit for damages 
against felons will not lie unless they had been first 
convicted, does not hold good in this country where 
such a suit lies under section 11 of the Civil Procedyre 
Code, 1882.* 

"See to the same effect: Viranna v. Nagayyah, 3 M. 
5; Abdul Kawder v. Muhummad Mera, 4 M. 410; 
Adamson v. Aramugam, 9 M. 463; The President. of the 
Taluk Board Kundapur v, Burde Lakshminarayana, 81 
aL 54; Shara Churn Bose v, Bliola Nath Dutt, 6 W. 
R. Civ. Ref. p. 9, Ed, 
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Appeal from the decree’ of the Sub-Judge 


-of Pabna, dated December 20, 1905. 


Babu Dwarka Nath Chuckerbuity and Jatin- 
dra Nath Lahiry, for Babu Rama Kanta Bhatta- 
charya, for the Appellants. 

Moulvi Syed Shamsul Huda, Babu Shyama 
Oharan Roy and Mr. @. Sarkar, for the Re- 
spondents. 

“Judgment.—iIt appears that a 
dacoity was committed in the house of the 
plaintiffs in this case on the 27th December 
1903. An enquiry was made and in the end 
the defendants; Manir-ud-din and Reaj-ud-din, 
were arrested and sent up for trial Both 
of them made confessions. Reaj-ud-din; we 
understand, was discharged in-the’commit- 
ment Oourt, and Manir-ud-din was tendered 
a pardon and gave evidence in the Sessions 
Court. The persons who were accused in 
that case were acquitted. Thereafter the 
plaintiffs brought this suit for damages’ 
against these two defendants, alleging that 
they had collected the dacoits, advanced 
money to them, instigated them to plunder 
the plaintiffs’ house and helped them with 
weapons. Five issues were fixed for trial in 
the éase. The learned Subordinate Judge ` 
has disposed of the case on the 4th issue 
only leaving the remaining issues undecided, b 
The 4th issue rans as follows — Did the 
defendants in collusion with each other 
cause the alleged dacoity to be committed in 
the house of the plaintiffs.” The léarned Sub- 
ordinate Judge has found that there is no 
trustworthy evidence to show that the defen- 
dants caused the dacoity to be committed. 
He apparently holds that it is not the plain- 
tiffs’ case that the defendants aided or abet- 
ted the dacoity, and that even if that had 
been the case still on the evidence it could 
not be found that the defendants had aided 
or abetted the dacoity. Considering, there- 
fore, that the plaintiffs had failed to prove 
their case he dismissed the' suit. The plain- 
tiffs accordingly appeal. 

It is argued on behalf of the plaintiita 
that it bas been their case from the begin- 
ning that the defendants instigated the 
dacoity and were not themselves participators ~ 
in the actual commission ofthe -crime. This- 
appears to be so. There is nothing in the 
plaint to indicate that the defendants them-- 
selves joined in the commission of the dacoity. 
The plaintiff's case was that the defendants 
financed the dacoitg and-were privy to thg 
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dacoity. It-{remains~to be seen, therefore, 
pra ties haye established this ease in 
Court. 

We may say at the ontset that they have 
failed, in our opinion, to establish any case 
against the defendant Reaj-ud-din. The evi- 
dence upon which the plaintiffs, relied is to 
. the effect that Reaj-ud-din knew nothing of 
the dacoity untilthe day .after ib: was com; 
mitted, and that all-he did was to take charge 
of certain articles which had been taken jn 
the dacoity and come into the possession of 
the other defendant. There is no reason at 
all disclosed in evidence for holding that 


Resi: ud-din was privy to, the. dacoity,, and , 


under these circumstances the decision of the 
Subordinate Judge with respect to him was, 
in our opinion, perfectly right. 

As regards Manir-ad-din the plaintiffs! prin- 
cipal. reliance is-placed upon his confession 
and. upon the deposition which,he gave sub- 
sequently in tbe Sessions Court. If these 
‘two statements dre believed there can ‘be no 
doubt that Maniud-din was fully privy to 
the dacoity and that he took such an active 
part in bringing it about as to be liable to 
the plaintiffs for their loss. According to 
Manir-ud-din’s deposition be met one of the 
dacoits named Ram Lal a long time before 
the dacoity. Ram Lal was introduced to 
Manir-ud- -din gg being a trustworthy man from 
whom he, Manir-ud-din, might buy gold and 
silver ornaments, and there seems reason to 
suppose: thet the real meaning, of the per- 
sons introducing Ram Lal tothe defendant 
was. that he was aman from whom stolen 
prperties could be acquired: There were 
subsequent interviews" between Ram Lal and 
others on the one side and Manir-ud-din on 
the other at which Manir-ud-din purchased 
ornaments from Ram Lal and his companions. 


Subsequently at the end of Aughran, that; 


is, not long before the date of dacoity, Ram 
Lal told. Manir-ud-din that he was going to 
Jalesswat to see about a dacoity. Jalesswar 
is the village where, the plaintiffs live. Ram 
Lal and Manir-ud- din appear to have had a 
certain, amount of conversation about. this 
business, and in the end Manir-ud-din gave 
Ram Lal Rs. 12 to spend on food for his 


men. Later.in the day Ram Lal and others, 


again came to Manir-ud-din’s house. They all 


“went together to the house of one Saritulla, 


and from there the.dacoits went on to Jaless- 
war, leaving Manir-ud-din at Saritulla’s house, 
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They took with them a gun of Manir-ud- din 
and: there is evidence that a gun was fired 
in the course of the dacoity’ ‘at Jalesswar. 
When they returned they gave Manir_ud-din - 
a number of ornaments for which he paid them 
Re. 160. Among theseornaments were two gold 
bracelets. Manir-ud-dinsaw Reaj-ud-din next 
day, told him all that had happened. and ` 
gave him the ornaments to keep. It is said 
that Reaj-ud-din concealed the bracelets in a 
box in his house and the other ornaments else- 
where. . | | 
Now, ifthis deposition is believed there can, 
in our opinion, be no doubt. about Manir-ud- 
din’s liability. It is clear that, he actively 
co-operated in the organisation of the dacoity 
and the plaintiffs are entitled to damages 
against him. The principle .question, there- 
fore, for decision is whether this statement 
can be trusted or not. The “Sessions Judge 
did not think it safe “to neb upon it against: 
the other accused persons, but we do not 
attach much importance to that fact as the 
conditions for receiving and acting on; evi- 
dence in Civil Courts are very different to 
those governing the procedure of Criminal 
Courts. Especially is this the case ‘with res- 
pect to the statements of accused persons and 
accomplices. The statement also has not 
been regarded as trustworlhy by the Sub- 
ordinate Judge in this case. In cousidering 
these statements the first thing that” atrikes us 
is that up to the present moment they have 
never beenchallenged by Manir-ud-din himself. 
He filed a defence which contains no reference 
at all to these statements and he did ‘not - 
venture into the witness-box to repudiate or 
explain them. His brother Reaj-ud-din has 
giver evidence but on reading this evidence 
no reason whatever appears for supposing 
that either Reaj-ud-din or Manir-ud-din was 
ever subjected to any serious ill-treatment 
of any kind. The reason which Reaj-ud- din 
gives for making these confessions is that 
the Police advised them to confess and threat- 
ered them that unless they confessed they 
would be sentenced to imprisonment for 
14 yems. Now we will deal later on with 
the evidence‘as to the finding of-tértain pro-, 
perty in the house of the defendants,’ but 
we may say here in anticipation that we 
have no.doubt that some of the property 
taken inthis dacoity was found about'a week. 
afterwards in the house.of Reaj-ud-din. That 
being so it was then-likely enough that, if, 
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these“ men were prosecuted under section 
412 they might be ‘convicted’ and sentenced 
toa long term of imprisonment. It may 
very well be that in order to escape from 
this consequence they decided to! make & 
_clean breast in the matter and to turn King’s 


evidence. But it does not follow from this 
fact that ahy statement they made is of no 
value -as evidence against them of what ac- 
tually happened. ‘The deposition of Manir- 
ud-din is long and detailed. We see no 
intrinsic improbability in it. Certain dis- 
crepancies have been pointed out tous, but 
“we cannot say that they impress us as of great 
importance. It appears that in his first state- 
ment Manir-ud-din said that he had purchas- 
ed ‘the stolen ornaments for ‘Rs. -6°, 
whereas afterwards he said that the sum was 
Rs.-100. This, of course, is a discrepancy 
but it is not one that is incapable of explana- 
tion.-- It is possible that the Magistrate who 
‘recorded the first statement. may mot have 
heard .accurately what Manir-ud-din said, or 
it may be that at first Manir-ud-din wished | 
to minimize his guilt, but when he found 
that he had fully implicated. himself he saw 
that there was nothing to be gained by with- 
holding the whole truth. Inany case we 
do not’ think that this discrepancy much 
weakens the value of the deposition. Again 
it is said that the articles, for which. Manir- 
ud-din says that he gave Rs. 160, were not 
worth nearly as much, to judge from ‘the 
list filed by the complainant in the dacoity 
case. But this point. seems never to 
have been really examined, and on the. 
materials given in-the statement it is im- 
possible to be convinced that the sum of 
Rs. 160 was tiecessarily too little for the or- 
naments. If, therefore, this statement stood 
by itself we think-that even in that case 
it would be safe to rely upon it against 
` Manir-ud-din, and we are unable to agres with 
the Subordinate Judge that it is unworthy 
of such reliance. It does not, however, stand 
by itself. . It is corroborated very strongly 
by the discovery of stolen property in the 
house of his brother, who lived in the same |, 
house ‘and in joint mess. St appears that 
on the 6th, January the house, was searched 
and two gold bracelets were discovered 
and identified by the plaintiffs as their 
own. The defendants were then arrested 
and about , ten days later: were again 
remanded ‘to Police - custody. Another 
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January, and on that occasion the wife of one 
Kasi produced: some ‘other stolen property. 
‘We'need not deal with the discovery of the 
property on thé 23rd January becausé the 
discovery on the 6th January seems to us to 


“be corroborative of the statement of Manir-ud- 


din quite sufficient to show’ that that state- 
ment was true. “It is admitted that these 
gold bracelets were found. The suggestion 


_is that they were put in Reaj-ud-din’s box by 


the Police. It ‘is not denied that they were 
identified by the plaintiffs as their own. It 
is admitted that they do not belong to Manir- 
ud-din or to Reaj-ud-din. It is admitted that 
the: complainants and the defendants were 
not on ill terms and indeed. -were not known 
to each other. It ‘has been said that the 
Police had what is called a grudge against 
Manir-ud-din because he had made a ‘petition 
to the Magistrate objecting to the exhumation 
of his father’s body by the Police. That. 
petition has been put in and it is fo the 
effect that Manir-ud-din’s enemies had put in 
an anonymous petition accusing him of the 
murder of his father,.in consequence of which 
the Sub-Inspector of Police had given ‘out 
that he would ‘cause the dead body of Manir- 
-ud-din’s father to be exhumed: “There is 
nothing in this petition that suggests in any 
way that the. Police had exceeded their duty. . 
An accusation of murder had apparently been 
brought against Manir-ud-din ‘and all that the 
Police had done was to announce that they 
would have the body exhumed. There is 
nothing to suggest that the Police wanted to 
exhume the body in order to annoy Manir-ud- 


‘din, or for any other purpose than to carry 
-out their. duties: 


If the Magistrate on this 
decided that exhumation was not necessary 
and forbade it, “ib appears to us that the 
Police, who were relieved of an unpleasant 
duty, had no reason at all to be annoyed’ 
with Manir-ud-din for obtaining 'that-order. 
This saggestion, however, has now received. 
considerable’ development. The story of 
the accusation of murder has been ignored 
and Reaj-nd-din in his evidence puts forward 
a story that the Police threatened to exhume 
his father’s body, simply in order to extort - 
Rs. : 500. This seems to. us “a somewhat 
improbable exaggeration of ‘Police oppres- 
sion. "We should hesitate to beliéve such ‘a 
statement on the bare word of the défendant 
himself, and we find that Manir-ud-din’s pleader . 
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who filed the petition before the Magis- 
trate says nothing whatever about this alleg- 
ed extortion nor is itsaid that Manir-ud-dio 
complained to him about it. We think, there- 
fore, that the assertion that the Police had a 
special personal ahimus against thess defen- 
- dants has not been made out. But be that 
as it may, it is quite clear that the plain- 
tiffs- themselves had no animus of any kind. 
Now if the theory of the defendants that 
these gold bracelets were placed in Reaj-ud- 
din's box by the Police is true. they must either 
have belonged to the plaintiffs or not. It is 
admitted, as we have-said, that they did -nob 
belong to the defendant. If then they did 


not belong to the plaintiffs we have the fact ` 


that, immediately after they were discovered; 
the plaintiffs falsely identified them as their 
own among other ornamenta, none of which 
did they claim. If they did belong to the 


plaintiffs we must suppose that they gave. 


them to the Police to conceal in the house 
of these defendants, with whom itis admitted 
that they had no sort of enmity. Both these 
suppositions appear to us altogether impro- 
bable; and taking all the fact into considera- 
tion we have no doubt at all that these orna- 
ments were ornaments, of the plaintiffs, that 
théy were part of the dacoited property and 
that they were discovered in the defendants’ 
house. This is very strong corroboration of 
Manir-ud-din’s confession and deposition, and 
we have no doubt that. that confession and 
deposition do represent-the substantial truth. 

It bas been argued that tho statements 
are not admissible in evidence and section 
339, Cr. P. C., has been quoted. That section 
provides that when pardon has been tendered 
to any person, such as was tendered to 
Manir-ud-din in this case, then, if he does not 
comply with the conditions on which the ten- 

„dor was made, he may be tried for the offence, 

< and in that case the statement which he has 
made may be evidence against him. Clearly 
this section does not lay down that that state- 
ment cannot be admitted against the person 
making it in proceedings of anite a diferent 
nature. 

It has also been argued that the discovery 
of the stolen property is no evidence against 
Manir-ud-din-as the property was not found in 
his personal custody. Perhaps, standing 
entirely by itself, it might be of little value 
against him, but when we have the fact that 
the two defendants lived together in joint 


mess, and have also the statement of Manir- 
ud-din that he handed over these articles to 
Reaj-ud-din for safe castody, the discovery of 
the stolen property, no donbt, has great 
evidentiary value against Manir-ud-din.- 

Finally it is urged that as the defendants, 
if the plaintiffs’ cage is true, were guilty of 
a felony, the suit against them would not 
lie unless they had been first prosecuted and 
convicted. Certain authorities have been 
shown to us for holding that the law in 
England may be as stated, but no authority 
has been shown to us for supposing that this 
somewhat artificial rnle holds good in this 
country, and it would, in our opinion, be diffi- 
cult to reconcile such 8 rule with the clear 
provisions of section 11 of the Code of Civil 
Procedure. 

In conclusion it is urged. that as Manir-ud- din 
is dead the suit does not lie against his 
heirs. We are inclined to think that this 
contention cannot arise here, as Manir-ud-din 
died after the decree under appeal: had been’ 
passed. The point, however, has not been 
folly argued, and we do not think it necessary 
to express our final opinion upon it, but in the 
view we take of the whole case we think that 
the decision of the learned Subordinate Judge 
onthe preliminary issue No. 4 is wrong, and 
that the plaintiffs were entitled to sue tha 


defendants Manir-ud-dinfor damages in re- 


spect of this dacoity. 

We, therefore, set aside the judgment and 
decree of the Subordinate Judge and remand 
the case to him under section 562, C. P. O., 
for decision of the remaining issues. 

The plaintiffs will be entitled to their costs 
in this Oourt from defendant No. 1 and they 
must pay the costs of defendant No. 2. 

Oase remanded. 
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Burden of proof—Advera” possession, nature of —Limit- 
ation Act (xr of 1877), Sch. IT, art. 142. : 

If it could be distinctly proved that the tenant had 
made an encroachment adversely to his landlord, an 
adverse possession for twelve years might give the 
tenant a title by prescription. 

Nuddyarchind v. Meajan, 10 C. 820, followed 

Bat when the landlord sues for ejectment, 1t must 
be shown that there was not merely posseasion but 
that such possession was with notice to the land- 
lord and was known by the parties to be a trespasa. 

Art. 142 of Schedale II of the Limitation Act, 1877, 
will not apply to sucha case. The defendant must 
prove title by adverse possession. 


Appeal from the decree of the District~ 
Judge of Nadia, dated May 23, 1906, revers- 
ing that of the Sub-Jndge of that district, 
dated November 28, 1905. 

Dr. Rash Behary Ghose and Babu Barana- 
shibasht Mockerjee, for the Appellants. 

Babus Nil Madhub Bose, Dwarka Nath 
Ohuckerbuity, Akshoy Kumar Banerjee and 
Sarat Coomar Mitra, for the Respondents. 

Judgment.—this is an appeal in an 
As regards some of the 
facts, there can be no doubt. The only 
matter which isin dispute between the parties 
is as regards possession from 1882 up to-the 
admitted date of dispossession in 1894.. The 
land, a half of which-is in dispute between the 
parties, is the dried bed of a river called 
Howlie which adjoins the aslt mehal called” 
Dihi Nagorebaker and others. The chur 
itself was called chur Ramnagore. It was 
along with the asli mehal at one time the 
property of Gopal Chunder Ghose, Jadu Nath 
and Keshab. Gopal Counder had an eight- 
anna share and Jadu Nath and Keshab had 
the other eight annas. 'When-the chur 
appeared on account of the recession of the 
river, it was taken possession of by- Govern- 
ment. It is allged that the Government took 
possession in or about the year 1879. The 
Government claimed it as the bed of a river 
and not reformation in site of, or accertion to, 
the village held by Gopal and his co-sharers. 
The Governnent made two settlements. 
One of these settlements lasted from 1882 to 
1891 and the other from 1892 to 1902. Baut, 
before the expiryof the second settlement, 
events took place which prevented its full 
operation. When the first settlement was in 
force, a lease wasgiven by two persons of the. 
name of Girija Prosannaand Rajani Sundari 
to the first defendant in this suit. They 
were the lessees under one of the proprietors. 
The lease is dated the 28th September 1882, 
and it recited that the demised premises were 


an eight annas share of the mehal deducting 
the land in the bed of the ‘dried up river 
Howlia, which was then under settlement by 
Government. It is clear, therefore, from the 
lease that the land of which possession had 
been taken, or had been attempted to be 
taken, by the Government, was excluded 
from the lease. That is the land which is in 
dispute in the present case. 

The son of Gopal Ghose who was one ae 
the proprietors instituted a suit against the 
Government for recovery of a half share of 
the chur. The suit was decreed on the 3lst 
January 1891 and the plaintiffs took actual 
possession by enforcing the decree on the 9th 
May 1892. It appears from the finding 
arrived at by the lower Appellate Court 
that the possession taken was actual, and 
not merely symbolical. After the: delivery 
of possession in respect to this half share; 
Jadu Nath and Keshab served’a notice -on 
the Government with respect to the possession 
of the other half share. The notice was not 
followed up by a snuit. The matter was 
compromised and, on the 15th December 
1892, the Government gave up possession: in 
favour of Jadu Nath and Keshab. an 

Before, however, these transactions took 
place and, in fact, before the re-apperance 
of the land which was the subject-matter - of 
the dispute between the proprietors and the 
Government, Girija Prosanna ang Rajani 
Sundari had obtained a lease of the other 
half - share from the proprietors or their 
lessees. This ‘lease is datedthe 30th July 
1878. The plaintiffs Nos. 1 and 2 are sub- 
lessees in-respect to this share and their sub- 
lease is dated the 4th March 1895. K 

It has been found, on these facts and on 8 
comparison of the maps, that the defendants 
had no right of possession to chúr Ram- 
nagore and that the title. of, the contesting 
defendant, so faras it is based on the lease 
in his favour, dated the 28th September, 
1882, must fail. This finding was arrived 
at by the learned Subordinate Judge and was 
evidently accepted by the learned District 
Judge. 3 

The learned District Judge, however, 
decided the-case mainly on the question of 
limitation, and it will be necessary for the 
lower appellate Court, on the remand which 
we propose to make, to consider the question 
of title raised by one of the issues in the’ case; 
namely, whether the land is included within 
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thé'silted up bed of the river Howlia within 
survey boundary of motzah , Ramnagore, or 
whether it is included within the defendant’s 
mourtest. 

The defendant No. 
under Girija Prosanna and Rajani Sundari 
with respect to the adjoining asli land, raised 
in the alternative the plea of limitation. 
The lower appellate Court: dissented from 
the first Court as regards the finding on 'the 
question of limitation and has dismissed the 
suit of the plaintiffs Nos. 1 and 2-on this 
-ground. We cannot, in second appeal, revise 
‘the judgment of the learned District, Judge 
on the questions of fact which were raised in 
the lower Oourts. But -there is, in our 
opinion, a clear misdirection in his jadgment— 
a misdirection as tu the onus of procf. On 
the facts which we have stated above, namely, 
that chur Ramnagore was excluded from 
the lease to the contesting defendant, that 
‘the Government dealt with the chur land 
~ from the year 1882 and settled this chur 
land with Ram Das Sen and others, the fact of 
the institution of the suit by the sons of Gopal 
Ghose and their success and the delivery ' of 
possession to them and . the further fact 
that the Government gave, ‘up possession 
. on the.15th: December, 1892, of the remaining 

“portion would throw the onus of proof of 
-adverse possersion on the defendants. Pos- 
session, 80 far as it can be deduced from the 
documents to which we have referred, would 
be with the plaintiffs or their lessors. > 

But there is another reason why, on 
the facts of. this case, Art. 142 of the Second 
Schedule of the Limitation Act would not 
apply and why the defendants; in-order to 
succeed in the’ present litigation, must „prove 
title by adverse possession. The deéfendant 
_ No. 1 was a lessee, and, if he trespassed on 

the land in dispute in this case, which ad- 
joins the land leased to him, he was 
` trespassing on-the adjoining land of his land- 
lord—a land which was expressly excluded 
from the lease. In Nuddyarchand Shahu v. 
Meajan (1), Sir Richard Garth, C. J., laid 
down as a rule applicable to this conntry that, 
if it could be distinctly proved that the tenant 
had made an encroachment adversely to his 
landlord,.an adverse possession for twelve 
years might give the tenant a title by limit- 
ation. The learned Chief Justice thought 
that that rule was applicable to this country, 
| (1)10 ©, 820, 


t 
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and it is clear also from later decisions in this 
Court that the role has been applied in ‘this 
country. If a tenant encroaches on ‘the ad- 
joining land of his landlord, he must dis- 
tinctly prove’ adverse possession; and such 
adverse possession must be set up “in 
defence to the suit. It must be shown 
that there was not merely possession, but 
that such possession was” with notice to the | 
landlord and was-known by the parties to be 
‘a trespass. The lower appellate Court, in 
déaling-with the case, as far as the question 
of limitation is concerned, begins by saying:— 
‘It was for the plaintiffs Nos. 1 and 2 to 
prove that they were: in possession of the . 
land in suit within 12. years before the date 
of finding the plaint.” The plaintiffs Nos. 1 
and 2 were the lessees of the same landlords 
as the contesting defendants, and, that being 
šo, ‘they stand in the shoes of the landlords, 
and the defendants must show, in order to 
defeat the right of the plaintiffs, that they 
had acquired title by adverse possession. ; 
The lower appellate Court discussed the 


plaintiffs’ evidence; but, while dealing with 


the defendants’ evidence; all that it said was 
that there was an assertion of possession on 
behalf of the defendants from 1289, the date 
of the lease, and that some rent receipts were 
produced. The evidence on behalf of the 


‘defendants has not been discussed at all, and 


we do not know what the precise nature of 
that evidence is. Weare of opinion that, if 
the lower appellate Court had not misdirect- 


“ed itself on the question of onus of proof,. it 


might have come to a conclusion different from 
that arrived at by it. 

We cannot, therefore, accept the judgment 
of the learned District Judge on the question 
of limitation as conclusive in second appeal. 
We, therefore, set aside the judgment and 
decree of the lower appellate Court and 
remand the case to that Court to be 
dealt with according to the observations made 
above. Costs will abide the result. 

- As regards the tenant defendants, we dis- 
miss the appeal against them: with one set of 
costs, which we assess at two gold mohurs. 
As regards plaintiff No. 3, there is clearly 
a cause of action. The conduct of the de- 


"fendant No. 1 as found by the learned, Dis- 


trict Judge and partial dispossesion of thig 
plaintiff afforded a sufficient ground of ac- 
tion. The appeal, so far as his share is 
concerned, should on the findings be decreed- 
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“When 4 landlord sues ‘hia tenant for ejectment. on, 


| , the ground thet the land is" his serait land, it rests‘on ` 


the plaintiff to prove that the “land. is serast so as to 
kring ib within’ the provisions of Section --116 of the, 


Bengal Tenancy Act. - . 
me Ohabrabuityv, Bykant Nath Bera, 17. 0. 476, 4 
lowed 


Batos Ahir y. “Bhiggobutty Kosr,. 11 ©. LB. ANG and 
Narsing Narain v. Dharam Thakur, 9 C. W: N. 144, 
distinguished: ro 

The mere description of the land in the lease that, 
~ it is gerast land, is not sufficient to prevent the-tenaut: 
from acquiring the right of occupnacy, for there will 
be no estoppel under section 178 of ihe Bengal Ten- 
ano Ab. : 
Sher Bahadur’ v. Mackeniie, 7 0. W. N. 400 and 
Musudan y. Goodt Nath, | C. L. J. 456, referred to. 


: Appeal from the -decree-of T. W. Richard- 
son, Esquire, District Judge of Patna, dated ~ 
A January 4,1906, reversing ‘that of ihe Sub- 

Judge of Patna, dated July 31, 1905. 

“Mr. Garth, Counsel, Babua Umakali -Mu- 
kherjt and Digambar Ohatterjs, for the Appel- 
lants. š 
-~ Dr. Éash Bihari Ghosh, Babus Jogeih Ghai 
dra‘ Roy and Ganesh Dutt Singh, Tor the Ré- 
spondents.- 

Judgment:—the suit -out of which 
this appeal arises was - brought by ‘the plsin- 
tiffs to recover „possession of certain lands, 
which had been lessed to the’ defendants, 
by ejecting the defendants from the same. 

- The plaintiffs’ case-was that the lands were 
‘their seratt lands, that they’ ‘had been leased* 
to defendants’ under a series of leases, and. 
that the term of the last lease having- ex- 
pired, the defendants had no right to remain - 
‘in possession and - that the plaintiffs were -en- 
titled to recover possession, - tes 
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: The ieee -on-the ‘other: hand dented. 
‘the: -plaintiffs’ right’ to eject them from the 


+. lands alleging that. they had- acqnired occas 


pancy-rights i in -the lands by having been in- 


_ possession for more than 12 years. 


It appears that the lands -were originally“ 


jungle lands and that the same share which“ 


the plaintiffs had- in the Village in which’ 


` these lands are, was; originally mortgaged to 
` the defendants, During the’ period of the 


mortgage the defendants reclaimed the lands- 
in suit, and cultivated them for about 2 or 3° 
years before the end of the: last mortgage 
lease.. 
dants appear to have temained in possession 


. of the “landa and afterwards the lands were’ 
“ leased out to them by the plaintiffs . on 8 


series of leases for terms of years. In these 


> leases ~ the | lands are- desorbed as khudkasht’ 


Jands: 

The Court of first ses held that the. 
lands were the, khudkasht lands of the’ “plain-| 
tiffs and ‘that, therefore, the. plaintiffs were’ 
entitled to itecover Wadhan ‘from the,defen-” 


“ dants: 


On appeal the District J ndge reversed. ‘the’ 
judgment and decree of thé Court of first 
instance holding - that the _ defendants had 
acquired rights of occupancy, in the lands. 

The plaintiffs have appealed ‘and the main 
point which has been argued in support of 
the appeal is that the District Judge is wrong 


_in his conclusions that the’ defendants have 


acquired occupancy-rights i in the lands: 

‘Tt has been argued on behalf of the appel- 
lants that- admittedly during thé ticcedan 
period, that is to say, the period during which: 
the defendants held pdssession of the lands as- 
mortgagees, ‘the defendants could not- have. 


acquired any occupancy- -rights and that as. 


under the leases subsequently granted and 
accepted by the defendants the lands were’ 
held by them us khudkasht lands of the land- 


lords, they could: not have acquired adoa 


rights during that period. 


.. It has~-‘further- been contended t that the’ 
` lower appellate Court has erred in placing’ 
. the onus on the plaintiffs to ore that ithe 2 


lands ‘are khudiasht landa. : 


On the expiry of that‘ lease the defén-' ’ 


a 


It has’ ‘been argued that even oa a A 


the law the onus may primarily have been on 


the plaintiffs, they had sufficiently discharged’ _“ 
. it when they had proved that under the leases 


the lands were described as’ khudkashé lands 


and ‘were held by’ the defendants under-the 


t 


5830- 
AJODBYA PROSAD SINGH V. RAM GOPAL SINGH. 
leases as such... That thereafter the onus Was 


shifted on to the ‘defendants and it rested with: ` 


them to prove that they had acquired occu- 
pancy-righis during- the period of the leases, 


Tn support of the'case for the appellants. 
_ reliance has been placéd on the case of Batai 
Ahir v. Bhuggobutty „Koer (1), and the case | 


of Narsing Narain v. Dharam Thakur (2); It 


is to be: observed that the case first relied’ 
upon is one which was decided before the | 


passing of the Bengal ‘Tenancy Act and that 


case as well as the other are distinguishable’ 


-from the present as in both of ‘them it was 
alleged thatthe defendants had come on to 
the lands as trespassers -whereas in the pre- 
gent case it.is admitted that the defendants 


were in possession of the.lands as tenants. 
f On behalf of the respondents it, has been, 


contended that ‘the decision arrived at -by 
the District Judge is ‘correct. That under 


the provisions of the Bengal Tenancy Act- 


before the plaintiffs could be ‘yegardedas en- 
titled to recover possession of the lands it 


“was necessary for them: to, prove ‘that the 


lands weretheir seratt lands as described in 
gection 120 of the Bengal Tenancy Act; that 
the District Judge was right in: holding that 


ihi ‘the - -plsintiffs- have failed to prove that the 


. before the 2nd March 1883, and in support of ` 
this contention the case of Nil Moni Ohak- ~ 


lands were zerast either. by reason of their 
having been cultivated ‘by the plaintiffs or 


their servants for 12 continuous years before: 
- the passing of the Act ‘or that’ they were 


‘geratt lands under any loeal custom or that 
they had been specifically let as seratt lauds 


‘rabutty v. Bykant -Nath .Bera (8),. has been 
relied upon. . In that case it was distinctly 
held that it rested on the landlords to prova 


- that the lands were their ceratt lands and that 


if in support, of the contention they relied on 


-any leases it was necessary to prove that 


those leases had -been executed before the 


2nd March 1883, as the principle of the Bill, 
-was to prevent the semandtre from putting 


any obstacles in the way of sone acquiring 
occupancy-righte. ès 
It has further been doulandea that the re- 


_ citals in the leases on ‘which -the plaintiffs’ 


rely ‘tothe effect that the lands were khudkasht 


“lands could have no evidentiary value and in 


support of this. contention reliance has been 


A ) 11 O: L. R. 476. 
OC. W.N. 144 | 
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' placed-op the case of Sher~ Bahadur’ Saku v. 


M. H. Mackenzie (4). ‘The: case of Masudan 


“Singh v. Goodar Nath Pandey(5), is also relied . 


upon to support the contention that the ac- 
quisition of occupancy-rights by a tenant 
in lands alleged to be zeratt cannot be pre- 
vented unless the landlord can prove that 


_ when the holding was first-created it was.held , 


under a lease for a term-of years. or from year 
to year and that if the larid-was not so initi- 
ally let out, the execution’ of the qubultyat < 
for a term of years by. a tenant during” the 
continuance of the tenancy was not to affect 
his status or to bar the application of the ~ 
provisions of Chapters 5 and.6 of Act VIII 
In our opinion the contention ad- 
vanced on behalf of -the respondents must 
prevail and we` see no reason to differ from 


.the ¢Gonclusion at which the District Judge 


has arrived. The only real ground on which 
the plaintiffs have based their claim that the 


lands are khudkasht lands is that they are so 


described-in .leases. That description in: it- 

self would certainly “not be’ sufficient to pre- 
vent the tenants from acquiring rights of 
occupancy in the lands especially as it ap-. 
pears from the evidence in the case that the 
defendants were in porsession of the. lands’, 
before the execution of the leases. The only 
ground on which the plaintiffs. could support 

thé. contention that the: defendants - were | 
bound by the terms of the ‘leases would be 

on the ground of estoppel but that is express- 
ly negatived by the ‘provisions of-section 178 
of the Bengal Tenancy Act. -In this case ib; 
certainly rested on the plaintiffs to prove 
that the lands were zeratt lands so as to`bring 
them within the provisions of section 116 of 


the Bengal Tenancy Act, There was absolute: sb 


ly no evidence to prove that they had been 
cultivated by the proprietors themselves or 
by their servants for 12 continuous years im- 
mediately before the passing of the Act and, 
the leases on which the plaintiffs relied ‘were. 
admittedly executed 
1883. The question for- decision was really 

one of fact to be determined on the evidence, - 
namely, whether the Courts were satisfied 

that under the -leases granted to the defen- 


-dants they had been prevented from acquir-: 


ing occupancy-rights. in the lands. The con-. 

clusions, at which the District Judge has ar- 

rived on these points are, in ouropinion, correct: 

and we, therefore, dismiss thè appeal with costs. 
(4) 7 0. W.N, 400, (5) 10. L. J; 456, 


after the:-2nd March ` 


p SM og | 2 7 je, . be I 5 oe Tae A 


vase) or ce “INDIAN OASES, PE NG Baa 


PN te Şi = | a 
~> HERBERT MANNERS v. OHATTRR MAHTO, - KN wa a er ar 


; This judgment governs: ‘appeals Nos._593 to ` October 1884, “for. is years, Tanning ap to 


503, » which ‘are also disinisséd with costa. . = September 1899. . 


Appeal. dismissed. “< The .case for tha plaintiffs. was -that the ` 


E eee - | defendants « ‘lat ‘party took possession of 33- 

< Ba Pg ae 2 ~ bigkas, 17 cottahs, and 2} dhoors of land in the 
pte | beane S 4 E “three estates -and cultivated indigo in them ` 
g a c. 18 D.W. N. he <_>. during the period* of their lease, and in, the 
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Fa 


KAN = CALOUTTA. HIGH. COURT: va Survey papers” of 1305 ta °1306_ Fuslt those . 
- REGULAR Crvm Appear No. 159 oF 1904 ` lands were entered as ‘serait lands in posses- ` ` 

. "May 22, 1907." ~- °°. sion of the ticcadays, defendants’ lat.’ “party. 

Present — Mr, Justice Brett iid. | : The defendants Ist party were: bound by the 

. ` Mr. Justice Mookerjee. : - ‘terms of the lease'to ' give up on “its expiry 

“HERBERT MANNERS AND orners—, ©’ all lands o¢oupied by .them'on which they" 

-Darehpanrs sr PARTY APPELLANTS, ,* were oultivatitg. indigo, but in ‘spite: of: 

ct e garsus Eoo .- `- + that condition the defendants lst. party ` have. 

‘OHATTER MAHTO AND Gruen = ~ -+ remained, in. possession of the 38 bighas - ; 

Jt PLantiv¥s AND ANOTHER-— DEEENDANT 2Np | odd of -land up to the -date ‘of suit. ` The ` 

-. «t1 PARTY—RRSPONDENTS. - Wa plaintiffs, as lessees from- the - ‘landlord of 

“Oman of pruaf-—Sut for ejectment—Zerast lana: ` the throe. properties; claimed. to, ‘be. entitled - 


y “in a guit for ejectment on the ground that the lends - to. 
ate rerai and: on ‘an alternativb ground, the nus obtain possession of these: 33 bighas oda 


“should, in the first plaoo; be placed onthe plaintif tó of land from defendants ` lst party, on. the 
~ Prove either that tho lands are. serait, or ‘any other’ allegation. that they were zeratt™ lands. -The . 
title on which he, claims to bé entitled to eject the suit was brought to recover . ROssession and 
defendant, and if. such a title is made out, the anus . < for~ mesne profits. ` ` 


will then be: shifted on the defendant to prove the ` 
on'which Ke relics asa d ofeniċe to the, "The: defence -ofthé dofendanti lah: paty. 


claim for ejectment. - - ` ~ was. that: the plaintiffs were, ‘not “entitled to: 
, Appeal from the decree sêbe Sub-J udgs of © eject them without -a proper notice. -. They 
‘Mozaffarpar, dated January 2, 1904: .. admitted - holding the lands in suit, but 


Mr. Oasperéz, Counsel, and Babu Shorashs alleged that those lands had never formed the 
Oharan Mitra, for the Appellants.. a “maliks -khudkasht:” “They alleged-that they 

“Babu ;Umahkahi Mukherjé and Moulvi Moham- Had -been in possession .of the'lands for over 
“ed Mustafa Khan; for the Respondents. ``- 12 years as -tenanta, and ŝo, had acquired . 

Judgment.—tThe ` plaintiffs “in “this rights of.oceupancy, . -and they had been ` 
suit “allege that they are ticcadars of two -entered as tenants with: such: ‘Tights in “thé 
<" estates bearing Touzi Nos. 5672 and 5674, and’ : survey papers, and, therefore, the plaintiffs <: 


` of a moiety of another bearing Touzi No: 5518 were not entitled ‘to eject them: They far- 


` in Movzah-Claro under a lease bearing‘ date .ther alleged‘that as regards 2. bighas 2 cotthas- 
< the 15th. December: 1901. The leasé, it is- and 3 dhoors of land’ mentioned i in the plaint, 


. stated, took effect rétrospectively from 1307 the land was ‘in possession of Ramrup 


Fusli, that is to. say-from 1900. . Prior-to' Mahton, plaintiff No. 17; as their sub-tenant, 
the plaintiffs taking” this lease the- whole of.” his father “having gold: his ‘occupancy 
<: the Kitas Nos. 5672 and 6674'‘and half of holding -consisting of "6 -bighas odd to - 


“Kita No. 5518 were under lease-to Digambur them, defendants lst party, and they having | 


* Singh from :1284 to-1291. “He sublet them subsequently* sublet: the 2 bokan ‘odd to 
to tbe Jitwarpur'’ -Factory, of. which 'the | | Ramrup ` Mahton.. -_ 

Almasnugger-Indigo Factory ‘was an “outwork In- the lease on which the’ ' plaintiffs vel 
„under a registered Katkena lease; dated the: 28 giving them’ their right to ejéct the defen- 
“19th October 1876: -` The lease’ té-the Factory, dants, the land ‘in suit is described as serasi 
ran up to-the end of Digambar’ 8 ‘lease, name-* land of*which the lessora have a right. tó: 


| ly to 1891, On-thé6 -expiry of that lease the* direct -posséssion and other lands, 11 bighas, . | 
- defendant “2nd “party and his mother who 7 -cottahsand 6,dhoors in area werein that ‘docn-- 


were the. landlords’ give ‘à lease -of certain ment, exempted from: the lease. -under the- 
“properties including these three at -present in ` “description of “Rat”. and . old: “serait land. ” - 
‘Buit to defendants Ist’ party -the proprietors of - - Seven issues. were framed in the Buit, hub - 
-the TR Edo on the: 19th A mo _isstie was. amadin. determine the pent. 
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4 his client Mr. 
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Whether the lands claimed were’ "paiyati lands, 
or khudkasht, or ‘ inalike’ serait ‘lands. The 
deferidants lst. pariy put-ina- petition, after 
the heariig of the suit had comnienced, ‘asking 
that’ an issue on -this ‘point might: be: framed; 


` “but. no ‘such issue : was framed; nor has any 


finding-on: that point been arrived - ‘at by the 


. dadge of the Jower Court. on the evidence., 


“= The’ : Subordinate : Judge has ~given the 


f H . Dlaintiffa -a decred “to. recover possession. of - 
. the “lands*in suit ‘with mesne - profits and the 3 


“defendant lst party have ‘appealed. 
t Thet Subordinate Judge in. his judgment 
has noticed that-the Idnds- claimed: by the 

- plaintiffs are doscribed in the plaint as serait 


_ lands- and that they are so described in the 
plaintiffs’ lease but because i in the survey papérs d 


they were entered as “bakhast” of thé 


ficoadars ‘he > has condluded that the lands ` 


Were never’ tréated ‘as zérait properly, 86 
_ called. -After arriving at that conclusion and 
| after. tho _ plaintiffs , hàd- 
Witnesses to prove “their. lease, lie has thrown 
the: 
prove. thdt they *had a title as tenants which 
would ‘save them;from ejectment. | 
x The learned’ Counsel, -for - the -deténdantis 


st party has contended that the Subordinate : 


_‘dudge: was wrong ‘in, arriving’ af ‘that-con- 
clusion contrary to` the allegation in the 
- plaint’ and “in throwing the onus ‘on the: 
_ defendants lst party, to prove their title 
before requiring the plaintiffs to substantiate 
their title. 
object of the present suit is to establish” 
the right. of defendant 2nd pary to the lands 
as their serasé lands and that the’ plaintiffs: 
have. been- brought in as-- nominal ticcadars 
| avoid -the ° presimpt ‘which would ‘have 


arisen against the landlords under the provi--_ 


sions òf the Bengal Tenancy ; Act if they had 
brought the suit oldiming the land their 


ssrait and he has suggested that - ‘if ‘the suit- 
succeeds ‘the. defendants 2nd ‘party will 


undoubtedly got rid of the plaintiffs, -~ - 
Farther the learned Counsel contends ihat 


by, the course which the Subordinate’ Judge 
has adopted in requiring the defendants lst 
party first to prove their title.. It seems that 
after. the lease of the plaintiffs -had been: 


proved, Mr. Manners, one of.the. defendants . 


Lbt party, was, examined and after his ‘evidence 


“shad been: recorded, _the survey paperd on 


< which the plaintiffs mainly rely were put im 


bra: “CASES. 


-examined two ° 


onus on the. defendants lst party. to, 


Ho- has argued that the-whole - 


, Manners has been prejudiced ' 


abah 


En US BE geass 


Mr. “Mannersi int conseiqence “hadi “no! : oppor: 
tunity of explaining the - entries which’ ave 


_been‘used against:*him ànd the“Subordinate 
| Judge has come to conclusions as to the 


meaning and effect--of these entries which, 
it is suggested, he would ‘not have. arrived at 
if Mr. Manners ° had “beeri given an op: 
portunity’ of’ giving- -his , explanation with 


regard to them.- -> ea 


Mr. Manners-i in his- TETA hás stated, 
‘that, the lands in suit, ‘are ‘not: serait lands 
of the malik, but that they are lands which . 


he obtained. from the tenants under what he ` 


describes. as the ~Tinkatia system: 
stated further that, after he had, obtainéd- 


“He has. .’ 


the ‘lands,-and ‘had: cultivated indigo in them, .--- 


“it -became known that the lease to him would 


not be renewed by the landlords, and that | 
the tenants from whom,the lands “had ‘bean ` 
taken’ being afraid; of losing their. lands when 
the . landlords, resumed ,. possession of. the ; 
villages, asked-him to enter into Kurtowli 
leases or aub- leases of the lands with’ them,, 
that the leases were duly executed, and that 


under them he and his co- -defendants became: i 


sub-tenants: of the different ratyats ‘whio-were 
the original ‘holders of tlie lands | -which had 
been taken for indigo cultivation.: He set up; 


therefore, in his evidence two" distinct, al- ` 


legations. First, that he ‘and his co- sharers, 
defendants: lst-party;.had- taken the {ands 
from ‘the ‘tenants under the terms, of hig 
lease for the purpose of cultivating, indigo 
on them; and to- that extent their lease from 
the: landlords was for’ agricultural purposes, 
and under it they became tenants of the! 
landlords’ and, secondly, that: they by taking 


sub-leases from the ‘tenants afterwards: hadi - 


become ‘in resapect.of those lands under-tenants 
of ‘ the ratyats,” 


-In either. capacity they- a 
could not-be ejected by: the plaintiffs. with- . 


out’ the’ service of a proper notice . in, accords. -5 


ence with | the- provisions -of law: 


_Tt is true that in their evidence some of ` 


the,-tenanta from. whom ‘Air.‘Manners says he’ 
took -these Kurtowli’ leases, of. whom- some 
are included among the present plaintiffs and 


Buit are covered by any of the ‘Kurtowli’ leases. 
Mr. Manners has distinctly asserted thè con- 
trary i in‘his evidence and gone s0 far as to say 
that he holds no lands in the three Ktéas or. 


ta 


‘properties „beyond the lands Which, „aro in š 
dispute- in the: present suit, - - 


“have evidently gone over to the side of the `” 
. landlords, have stated that none of the-lands ~ 
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Thera is, basides, the holding consisting” of. 


6. bighas odd „of land ` which: originally bö- 
longal to Tengir; -Mahtot, - ‘the, father of 
f plaintiff No. 17, _Ramrup- Mahton. Mr. Man- - 


tera Has gtated’ that he. purchassed it from - 


Tengar Mahton and that, since his purcliase _ 


he -has been holding .4: bighas as a raiyat ` 


having purcliassed the “ occupancy-rights 
„of -Tengar Mahton therein. and” that he 
has sublet -the remaining 2- ‘bighas. ‘odd to 
Ramrup ‘Mahton who is now in possession 


-of them. As-to the sub-lease- to Ramrup, 


there was no dispute. at the trial and the- 
‘issue framed with ° regard . to. these 2 bighas 
was struck out. 

“. But. in-respect of ‘the 4 kk odd, out of 
the 6 bighas which are'in possession of - defen- 
. ‘dants lst party, the plaintiffs ~claimed’ to-be 
` entitled to. eject them. It seems that there 
‘has. been litigation’ between’ the defendants 
Ist party, and tle plaintiff ‘No. 17, Ramrup, . 
«which was .carried tp: to ‘the’ High Court 
‘with regard to the rent’ die’ -from him to 
the defendants lst party, and that in’ the 
course’ of .that’ ‘Htigation | the right aciuired. 
by. the. defendants Lst party by their purchase 


= from Tengar Mahton has ‘been-incidentally : 


considered and decided. ` The learned Counsel 
for ‘défendants lst party has, teferred-to-the 
‘judgment of this Court in appeal in that 
pase. [Ramrup ‘Mahto v. H. Manners (1)]. 
“If the’ defendants- 1st party are ablé to 
support their case either as regards the lands - 
“in suit whch’ they say they held as agri- 
“cultural : tenants, ‘or’ as sub-tenants under 
Kurtowli leases; or as regards the holding of 
6 bighas odd which “they say’ purchased from. 
Tengar’Mahton with his occupancy-right it < 
‘qs"‘clear that they could, haye a good defence 
to the ‘present action. “The Subordinate 
: Judge has, however, declined to go into thesd 
points, or to come to any findings with regard 
to: -them, ‘ because: defendants lst party madè 
no mention’ of the Kurtowli leases in their 
written statement, and because’ they’ did not 
, offer: any : avidəncs to-prove what they had 
‘acquired’ by their purchase’ from Tengar 
‘Mahton. The learned Counsel for the.- appel- 
lants has, however, contendéd that both these 


points: were’ distinctly raised ‘i in the evidence, 


- for`the defence given ‘by Mr. Manners, and 

that the Subordinate 

l eo ‘to findings regarding ther. ` 

Eor thee Sasangka bhi learned pleader 
OAO. h. KBO, : 


oa 


‘Judge erred in- not < 
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Ka contended:that’ the Subordinate Fudge 
was right i in- throwing the onus on‘defendants . 
‘Ist party, and in‘ following the rule which 
has been laid down in ‘this: Court by w series 
of decisions, that ‘when a-landlord ‘or his | 
lessee” has proved hia’ title :to'a Village ‘and 
sues: to” eject a previous lessee from lands’ ih 
“the same, the oins rests on the latter to ‘prov — 
“his titie to remain on the land. ~~ > ONT 
-The present case-differs materially from 
those ordinarily falling within the purview 
of “the ‘rule relied. on: The’ plaintiffs arb 
lessees of the landlords, and ‘the suit ia 
“brought to eject ths” previous lessee * O1 
lands of. which they have- been in. possessioi 
for a long å series of-years under their ‘previous 
lease for the purpose of ‘cultivating’ indigo 
. thereon ` by their own servant. ‘Tho suit has“ 
not been’ brought by the plaintiffs under thett 
-ordinary. title as lessees of the landlords to 
eject the-defendants lst party, „buton -thè 
special ground thatithe’.land- are zerasé lands 
and there can be little doubt that the” meant 
ing “of the. expression’‘as used in.the “plaint 
-is that the lands are the private or khudkasht 
lands “of the: maliks: The ‘defendants lat 
‘party i in their defence alleged that--the landa 
‘were not private lands of the landlords and 
. claimed .to be in possession of them” as 
tenants, and-as such `not to be’ liable to ` 
ejectment. Under these conditions “the plain: 
tiffs certainly ought to have been called’ ot 
to prove their title. e 
‘An alternative: ground was pat forward} 
namely, that -under the terms of.their- less, 
the - defendants ist party were bound to give 
up to the landlords onthe expiry of the 
lease all the lands which they had then iù 
their oceupation for the cultivation of: ‘indigo: 
If the plaintiffs relied‘on that ground they 
certainly ought to kave been oalled on’ td 
prove it, the case for defendants 1st party 
being an allegation that as tenants.of- tho. 
lands under fhe terms of- their lease, ‘they 
< wero“ protected from ejectment. ° 
- After. -the’ plaintiffs had substantiated 
either of these grounds it-would- then have - 
been for ‘the defendants 1st-party to provë 
the -circumstances on which they relied : asa 
defence to the claim for ejectment.' ees 
“The Subordinate Judge, however,. made out 
a case for’ the plaintiffs which. they ‘cer’ - 
tainly did not put forward in their plaint 
and-.'on the basis of that case threw the 
onus on: the” defendants ‘Ist party. 


it 
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_. Wo, think that the defendants lst party 
"have aright to say that. they have been 


prejudiced in their defence by the’ course ° 


which’ the. Subordinate Judge has- followed 
` in the trial, and also by his refusal to con- 
sider~and fa come to distinct findings on the 
case sat. up by them, that the lands in suit 
are’ covered by the Kurtowli ‘leases and that 
they had purchased the holding from Tengar 
- Mahton with his occupancy-right therein. 
The reasons which the Subordinate Judge 


has given for not. taking those points into ' 


ki consideration, are not, in our opinion, sufficient. 
Weare, therefore, unable to support the judg- 


- -ment, and decree of the lower-Oourt, and are of 
opinion that they should be set aside, and the’ 
- ease remanded for retrial. 


We are unablo 
to- deal with the case on ‘appeal as it-atands, 
nor. cah -we frame special issues which can he 


satisfactorily. decided and - returned to this- 
Court ,.with finding -thereon, as the findings. - 


` on thesé points may affect the findings , on 
the other points raised in the other issues. 

The onus sbòald in thë first place be placed 
` on‘the plaintiffs to prove either that the 
lands are serasi or any other title on which 
they claim to be- entitled to eject the defen- - 
A dants, and if such a title be miade out the 

onus will then -bə shifted on the defendants 
lat party ‘to prove’ their title in order to 
save - themselves from- ejectment. In con- 

_ sidering the case, it will be necessary for the 


Subordinate J udge tocome to distinct findings - 


on the points which the defendants. lst party 
have raised, whether they are under the Kur- 
towli leases or by the purchase from Tengar 
Mahton, or by any other arrangement tenants 
‘on the lands in suit, and as sudh protected 
from ejectment in the present suit. The onus, 
- of course, of proving that the Kurtowli leases 
cover the lands in suit, will be’ on the defen- 


dants Ist party, who rely on that fact to- 


support their title. 

- We, therefore, set‘ aside the judgment and 
. decree of the Subordinate Judge, and remand 
. the case to the lower Court for re- hearing. 
The: parties will be allowed to:adduce. evidence, 
-and findings must be arrived at on the points 
we-have noticed as well as on the other i issues 
raised between the parties and the ‘snit then 
disposed of according to law. _ Costs will 

- abide the res ult. | 
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Qase remanded. 
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- CALCUTTA HIGH COURT: 4 

- Orn RULE No. 3317 cr 1908. . 

: February 8, 1909.” - ih. 

— Mr. Justice Sharf-ud-din and 

Mr. Justice Coxe. - - 

GANESH RAM PAL— - Daraxpant— 7 

: PETITIONE 4 Re 


Present: 


“MOHESH RAM PAL poder 

OpposiTE-PaRTY. ~- Soe 

Civil Procedure Oude (dct XIV of 1882), 5. ini. Coase 

of action —Sxtt for: specific performance of contract "to 

reconvey land and for meste pi ofits—Bpectfic, Relief 
‘Act (I of 1877), 8.19. 


7 


The cause‘of action for a suit for specific perform-. 
-~ arice.of a contract to reconvey a plot of ‘land to’ the 


plaintiff and, for a suit for damages or mesne profits of 
the land, is one and the same, namely, the breach of 
the contract. - 


Therefore, where the’ plaintiff brought a suit for 


specific performance of the contract and after obtain- 
ing a decree brought a second suit for mesne profits 
Held, that section 43 of the Civil Procedure Code, 1882, 
is a bar-to the second suit so far as it related to mesne 
“profits which accrued due before the first suit. : 


Rule against the judgment of the - Small 


Causes Court of Sylhet, dated May 29, 1908. - f 


Babu’ Brojendra Nath `Ohatterjee,- for ‘the 
Petitioners in support ‘of the Rule. 


Judgment. —this is a rule ‘on, ‘the a 


opposite party to show cause why the’ decree 
of the lower Court complained of in “this peti- 
tion should not be set aside_on the ground 
that the claim for mesne -profits is barred 
under section 43 of the Code of Civil Procedure. 
It appears that.one Mohesh Ram Pal ingti- 

tuted a suit against the petitioner’and others 

in the Court of the First Budder, Munsif of 
Sylhet for specific performance of a contract 
to reconvey a plot of land to, him by exeout- 

ing a kobdla in his favour. The suit was de- 
creed ex parte against the petitioner and others 
on the 20th November 1905, and.it was. 
ordered by. the Court that the defendants;. ‘do 

reconvey the property in dispute to the plain- 
tiff and register the kobala. One month’s 
time was allowed by the Court for the execu- 
tion of the kobala. .. It also appears that’ after 
the said decree the plaintiff, Mohesh. Ram Pal, 

did not apply for execution fortwo years and 


a-half after-the passing of that decree. The’ : 
“plaintiff, Mohesh Ram, again brought a suit- 
~ in the Small Cause Court on the 4th March, 


1908, for damages or mesne profits against the 
petitioner and others for the years 1811 to 
1314, and on the 29th February 1908, the 


. [1909 | 


“with ‘costs Rs: 


č 
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‘obtained `-ẹ decree for Rs. 72-8 
11-8 Against which the, dè- 
_ fendant on ein to this Court obtairied. ” 
this rule. - 
' * Go far asthe mesne ETAN or damages that 
accrued after the institution of the former < 
suit are concerned, itis evident that the.suif is 
not barred. ‘ But as regards the “damages for. 


< plaintiff ’ 


_ 1811 which acoried before-thé institution of - 


that suit it is contended on behalf ofthe ‘peti- ; 


tioner that inasmuch as the cause of action is 7 
really one, namely, the bréach of the-contract, - 


the opposite party was not .entitled fo bring a,’ 


i separate suit for damages or mesne profits. It - 


“is ‘also contended that if the petitioner had per- 
formed the contract there would have been mo, 
-claim against him: either for damages or for 
mesne profits. ' 

_to many authorities” of this Oourt and . other. 

. Coutts i in support of thes. petitioner’ g conten-- 
_ tion. Most of those cases- relate to suits on 

“mortgage, and the circumstances of those cases 

are different from those ‘of the present case. 

: But we think, that in this. -case there is 
aa but one cause of ` ‘action, namely, ‘the. 
breach of the contract. We are supported in 
our view- by. section 19 of the Specific Relief- 

- Act, which lays down that, “if in any suit, ‘the 
Court decides that specific performance ought 
to be granted, but that it is not sufficient to 
satisfy the justice of the case and ‘that some 
compensation for breach of contract shonuld- 

‘ also be made to the plaintiff, ib shall award 
him such compensation accordingly. =”. TUL (2) 

| of this section. makes the meahing of this 

_ provision still more clear. Itis clear, there-. 

- fore, that in a case ‘of this nature even if:the 

plaintiff does not claim any compensation for 

„breach of the contract, the Court may- under 

the provisions of that section give him a decree 

not only for the performance of’ the’ “contract 

but also for compensation for the breach. . 

Under these circumstances we are of opinion 
that section 43 of the Code of Civil Procedure 
is a bar to the guit of the plaintiff for compen- 
satioi so far as it related to 1811. “We, there- - 
fore, ‘make the Rule absolute to that.extent. 

“The petitioner i is entitled to hig costs in this 
“irale which we assoas at one gold mohur. 


“< Rule made mE 
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Our attention has been drawh ` 


, l (ev. 18,0. W. N. 695). “Pat” es 
Kes ” CALOUTTA. HIGH- COURT. 
/Secoxp Cry APPEALS: Nos. 2058 ARD 2218 
: or- 1906.. i 
` November 17, 1908. : 
‘Present: Mr. Justice Mitra and Mr. J ustica 
‘>. Chitty. 4 
, SURENDRA NATH SEN AND ANOTHER— 
PLAINTIPFNS— A PPRLLANTS í 
versus s 
"DINABANDHU NAIK—Deraypawr— i 
- RESPONDENT. - = 

Lease—Oovenáńt for reñewal—Term and rert -not 
specified — Vague and not enforceable. - . 

Where in a` lease there is a covenant for the 
renewal of the settlement after the expiry of the 
present term, but no terms are specified as to the 
term of years and the amount of rent: Held, that the 
covenant is vague and no’ Court would give, effect 
to them. 

_Appeal from the decree of the Sub-Judge of 
Midnapur, dated August 6; 1906, affirming 
that of the Munsif of Contai; dated ° February 
27, 1904 

Babu Nalini Ranai Ohatters, for the Ap- 


- pellants. 


Babn- Sarat Chandra hose, for the Respond- 
ont. . 


Judgment.—on aia Sth: “April | 


1906; this Court,came to the conclusion that 
_the ' plaintiffs were raiyats and not tenures 


holders `and the defendant was an under- 
raiyat. -The statutory right- to continue.in 
possession which is conferred by the Bengal 
Tenancy Act on oceupancy’ ratyats ‘cannot be 
availed of by the defendant. The” rights and 
liabilities of the. parties must, therefor, . be 
governed by. sections 48 and 49 of the 
Bengal Tenancy Act. 


There was a written leage for nine years 


_apparently with reference to the law as laid | 
“down ‘in section 85 of the. Bengal Tenancy ` 


Act.- By that lease, it-was agreed that the 
tenancy of ‘the defendant would expire’ at 
the ènd “of nine years. The present.suit was 
instituted -after the expiry: of those. nine 


-years and the only ‘defence that the defen- 


dant could raise was that, under a clause in 
the lease, he might apply- for re-settlement 
and the plaintiff would be bound to grant him 


- & re-settlemént without any bonus, `- 


-No defence could be Yaised on the ground 


that the defendant had improved the pro- : . 


perty, raised embankments and‘ cleared the” 
jungles. The lower appellate Court,- how-. 
ever, has, on this defence of the defendant, - 
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-held that he is entitled-to get a fresh bundo- 
Bes bust of the land. 
» As that defence fails, the ‘defendant: “has 


no case, - inasmuch as the covenanb in ‘the ` 


„ease for the ' renewal of. the settlement. is 
very vague. No terms are specified in the 


„ lease. and there is nothing in it which would , 


“indicate what the ‘rent would be. All that 


“appears is. that. the defendant would be | 


| entitled to re: settlement. It does’ not also 
; appear from the written statement of the 
defendant that he did in faot apply for 


re-settlement in’ terms of the covenant in, 


the lease. All that he ‘says is that he is 
_Willing-to.,remain on the land. ~ If the 
conditions _ of ré-settlement were specific as 
“to the term ‘of years and if the rental was 


-,, Specifically stated the defendant might have- 
. pleaded ' in defence of the suit his right to. 


. Specific performance as against the plaintiffs. 
But as we have said,-the conditions of re- 
settlement are ‘very vague and no Court would 
be. disposed | to: give effect to them. - 

` “We .are, therefore, of opinion that the 


_ decisions of the lower appellate Court should’ 


= ‘be set aside and the suit decreed with costs 

in all the Courts. The plaintiffs are entitled 
to get khas possession of the land in guit.. 

The same ae will govern both the 


“appeals. 
‘Appeals allowed. 
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‘CALCUTTA HIGH COURT. .- 
- OFVIL RuLES Nos. 3747 T0.3751 or 1908. 
- March 8, 1909. 


‘Present : Mr. Justice Doss and Mr. Justice 


; ‘Richardson. - . 
ae “RAKHAL, PATAK AND axoTHER— 
ANA - . PETITIONERS z 
versus ' 
KUMAR JYOTI PROSHAD: SINGH DEO 


~ - AND OTHERS—ỌQPPOSITE PARTY. 
. Landlord and Tenant Aot (X of 1859), ss.'77, 158, 
155 and 160—Suit “for rent—Intervenor—Whether 
appeal lies—Question relating to-title to land. 

Under section 77 of Aot X of? 1859 all that the 


Deputy Collector has to determine is, which of the | 


.two parties, the plaintiff or the intervenor, is in actual 
‘ receipt and enjoyment of the rent; and if he decides 
any question’ of title, he does go only incidentally for 


the ‘purpose of deciding the main question stated above. , 
“An appeal from his judgment lies to the, Collector and - 


not to the District Judge. 
. Rule granted, against the Talne of - the 
Deputy Commissioner of Meubham, dated 


| INDIAN cass. 


RAKHAL PATAK t. KUMAR JYOTI PROSHAD "SINGH DEO. 


_ Zillah Judge. 


i 
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August 13, 1908, reversing on eer -the 


., judgment of the Munsif of Raghunathpur, 


dated June 20, 1908. 

Baba Jyoti Prosad Saroadhikařry, for the 
Petitioners: 

Babus Nalini Ranjan. ” Ohațterjee and Loli 


“Mohun Ghose, for the Opposite Party. 


Judgment.—this is a rule galling. 
on ‘the opposite -party to show cause why 
the judgment of the Deputy Commissionér, 
of Manbhum, dated- the .13th August. 1908, 
should not be set aside or varied. o f 

The petitionér brought a anih for rent in 
the Oourt of the Deputy Collector of Raghu- 
nathpur. The opposite party intervened 
‘under section’ 77 of Act X of 1859 on: thé 
ground that he had actually and in good 
faith received and enjoyed the rent before, 
and up-to the commencement of: the ‘suit. 
‘The Deputy Collector held that the intervenor 
had failed: to- substantiate his ground and 
accordingly gavea decree to the plaintiff, 
The intervenor appealed to the Deputy: Oom- 


' missioner-exercising jurisdiction as Collector 


under Act-X of 1859 and the Tatter~ officer 
has reversed: the judgment and dismissed 
the: suit. fs 


The point for decisión in this giie is 


. whether an appeal lay from the judgment of- 


the Deputy Collector, dated the 20th June - 
1908, to the Collector or to the Court of the 
That depends upon the ques- 
tion whether, having regard to the provisions 
of sections, 153, 155 and 160 of Aot X of 
1859, any question relating to title to'land or 
to some interest in land as between parties 
-having conflicting cldims thereto, bas been 
determined by the judgment in thie sense that 
if no appeal is preferred from that judgment, | 
it is final as between the parties. ` 


We do not think that the Deputy Collector . ` 


has by his judgment determined any question 
of title between the parties in the sensé in 
which that word is used.in section 153. The 


_Deputy Collector was exercising jurisdiction 


under section 77 of the Act and ‘under that - 
section his jurisdiction, and the scope of the 
inquiry he is directed to make, was'of & very 
limited character. All that he had ito- de- 


„termine was, which of the two parties, the 


plaintiff or the- intervenor, was in actual 
receipt and enjoyment of the rent; ‘and 
if the Deputy Colléctor decided any ‘ques- 
tion of title, in our opinion, he-did so only 


-incidentally for the purpose of deciding- the 


gk hs ee a 
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- GURU DAS HAZRA v, WEATHBRAL. 


: main question'in*the suit, namely as to” the 


-actual ‘receipt and enjoyment of- the rent by 
either of the parties. , That being so, we 


“think that the ‘appeal from, the judgment of” 


the Deputy Collector lay to. the Collector and 
“not to the Distirct Judge; but assuming that 
the ‘appeal ‘lay to the District Judge, we think 
` that under the circumstances of this case we 
Sought not’ to interfere with. the judgment}, 

The Rule is: accordingly discharged. i s 

` This judgment governs the other Rules 
Nos. 3748 to 8751. . . > 

"We &88e88 costs at one gold ie. 

i Rules igs 


p 
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“CRIMINAL, Rowe: No. 731 or 1908: 
=% : November. 28; 1908. - 
‘Present: —Mr. Justice Sharf-nd- din ang 
5. \ Mr. Justice Coxe. | 
. GURU: DAS-HAZRA AND, ormars—" 
“Ast PARTY — PETITIONERS 
versus ` 
|: SA WHATHERAL ‘AND OTHERS— ` 


. 2ND Pagry—OPPOSITE PARTY. °° 
Criminal Procedure Code (Aci V of 1898), A 145—- 
Postponement of ‘case sine’ die—Solenamah ‘decid. 


ing right to portesson, yelathar: Magistrate boutid. to 


follow. _ 

A Magistrate has "jurisdiction to postpone a pro- 
ceeding under section 145 of the Griminal Procedare’ 
' Code sine die when . he expected that settlement pro- 


ceedings in'respect of the land i in dispute were, goon 
to commence. |: 


-~ . When a previous solenamah: between ‘the parties 
‘did not decide possession but the right to possession “ 


“the Magistrate is not bound to act in accrdance with 


itin a proceeding under section 146, Caminel Ero: 
cedure Odde. 


Criminal Rule against Aw ‘sider of. the 
Sub-Divisional Magistrate of Madaripur, 
„dated April 21,1908, in-a proceeding under 
‘section 145, Or. P. Code; declaring the Second 
Party to be in possession of.the land in dispute. 


_ ~ Mr. Ohuckérbutty and Babu Upendra . Lal 


„Roy, for the. Petitioners. 


< 


Mr. A. Ohaudhuri and Babu. Surendra Nath 


Guha, for the.Opposite Party. $ 
J udgment.—This i isa Rule calling on 


i the Magistrate-of the District and the oppogjte 


party to show cause why the order complained 
„of in this petition should not be -set- aside as 
“having. been made without. jurisdiction. - 

1. 16 appears that on the report of 8 certain 


police-officer “the. Magistrate drew up, pro- . 
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ceédihgs on. _the 22nd Noveniber,. 1906, -under 


537 


sectivn 145, Criminal, Procedure Code, against’ 


the partjes- concerned, He further issued “an 
order forattachment, as le considered it neces, 
„gary to attach the property i in' dispute pending 
the disposal of the case. “We find that. on 
the 22nd November, 1907, the Magistrate 
recorded the following order in the order- 
sheet\—“Theseitlément proceedings will short- 


ly begin‘and a big Case like ‘this’ can best be Se 


decided then: The case is adjourned’ gine die,” 


On the 28rd December about: a month after’ 
the above order’ thera was a petition put a 


by the second party to, those proceedings, i 


. , consequence of “which the “Magistrate - iis 


“sonally went to the. place and mude:a’ local 
inspection. From what was- stated, in the 


petition and also from what he saw, ‘the Magié-~ 


are: trate found it necessary to go on. with” thè 


ef. 


caso which had been adjourned sine dre’ in 
expectation of soma settlement proceediigs. 


__17 The ‘dispute, between the partiés : „has been , 
, going èn since 1883- -and since then’ there 


have been many -civil suits between” them 


“with respect to the land falling between‘ ‘their 


‘respective mousaks. Ib" also appears | that 
there was à solenamah effectéd im ore of those 


| suits in-which it was ‘decided that a ‘vertain ` > 


‘line should be drawn from east to west, the 
land lying to the morth of which would belong 


~ tothe second party, and” -the land to the 
lands in ` 


south, to the first party. The’ 
dispute from the beginning have been some- 
times under and sometimes above water. 
Dispute arose from: the very beginning te- 
lative to the new ‘formed. lands and the 


present dispute also appears to have Been of- 


‘the game nature.: It also appears that there 
- were Criminal proceedings under section 145, 
Criminal Proeedure Code,- 
regard- to certain lands within the bound- 
_aries.as given in those proceedings. It appears 
that a village called Mondal Kandi- was the 
subject of dispute in those - proceedings, , but 
‘we find ‘from the judgment in the present 
case that those proceedings related to. more 
‘than -Mondal- Kandi—which i is only, an arep 
of 200 bighas, because it appears from. the 
-report of the police-officer that he recorded 
.the land in dispute as being, 200 b; ghas ‘he- 
sides water. Therefore, in ‘1908 „what. was 


„disputed between the parties was not only 200- 
,bighas of land in that village buf also “Tends 4 


, which‘at that. time were under water... ; 
The Magistrate has given possession to tho 


in 1906 with 


“BBE. - 
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second party. Ib” is contended by the first 


party.that the order was without jarisdiction 
and that the Magistrate had no jurisdiction 
to postpone the proceedings sine die. Secondly, 
`- if ig contended’ that the Magistrate had no 


jurisdiction to deal with land beyond the | 


land which. was the subject of enquiry in the 
present case; and, thirdly,” that the Magis- 
trate was bound tò act in accordance with the 
- golenamah which was confirmed by the decree 


of the Civil Court, and that he had. no juris- ` 
„diction to act against | the terms of the sole- , 


namah. 


With rogard te to the first point as to Wg 


- the Magistrate had or had not jurisdiction: - 
. to.postpone the enquiries . sine die, wə have’ 
been referred to section 344, Criminal Pro- 
ii cedure Code, which relates to power to ‘post-.. 
poné or adjourn: proceedings. The’ section 
says that,” “if from’ the absencéof a witness- 
or any other réasonable ‘cause, it becomes’ 
necessary or advisable to postpone , the’ com- : 
mencement of, or adjourn, any enquiry or 
„trial, the Court may, ift thinks fit, by order 
in writing stating the reasons therefor, from: 
time to time, postpones or adjourn the same 
in such terms'as it thinks fit for such time ds 
it ‘considers reasonable.” The reasons “assigned 
“by the. Magistrate with regard to. his post- 
-poning the enquiry sine-die have been’ stated 


‘by him in the- order-sheet, and we consider - 


that the Magistrate had jurisdiction to act 
in the manner he did, éspecially when he 
‘expected that settlement proceedings were 
soon to commence. < 
~ In this connection it was , further PETE A 
` ed that the order of the 22nd November, 1907, 
amounts to an order dropping the proceeding. 
which were initiated on the 22nd' November 
1906. We do not think that can possibly be 
-the meaning of the order inasmuch as we do 
‘not find anything’ to indicate thatthe pro- 
ceedings have been dropped: by the Magistrate. 
- The use of the word’ ‘adjourned’ necessarily 
indicates that that could- not have been his 
meaning. We think that if it had been the 
intention of the Magistrate to-drop the pro- 
ceedings he would also have passed orders 
- for the withdrawal of the attachment. order 
“which was passed on the 22nd November 
.1906.. Therattachment order was -good till 
the disposal of the case, and the case was 
not disposed-of on the 22nd ` November 1907. 
- Hence we'take it that the attachment order 


contiqued till the disposal of the present case.” 
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| With regard to the second point urged we 


‘find that the order that his boen passed by 
‘the Magistrate relates to cortain lands within. 


the boundaries as spacified'in the proceedings. 
There-is nothing to show that the order of 


the Magistrate relates to-any land beyond. 


those boundaries. We find that the’ Magis- 
trate has distinctly found that- the. - lands, 
‘whicd are the subject of dispute in. the pre- 
sent case were.also the subject-of dispnte in 


the ‘proceedings under section 145, Criminal ` 


‘Procedure Code, in 1906. Ib also | appears 
that although the former, proceedings * re- 
lated to all-the lands now in dispute, yet as 
a -matter of fact ‘the possession: that: had 
been delivered to the second party in the 


former. proceedings was only with regard to ` 
- 200 bighas of land ‘and not “more. 


But at 
thesametime we find that the Magistrate 
has distinctly held.that a portion of the lands, 
which though forming part.of the former 
proceedings was not made the subject of the 
delivery of possession ` in those proceedings, 
is yet in the possession of tha second pirty in 
the present case: The Magistrate has held that 
the land iow in- dispnte was unloubtedly an 
accretion to Mondal: Kandi; nnd-that posses- 
sion of Mandal Kandi was admittedly given to 
the second party in the former proceedings. He 
farther goes on to find. that these lands being 
accretions to Mondal Kandi.the second . party 
took possession of them as they re-appeared 
from the water. Inasmuch as these ‘lands 
formed part-of the former . procéédings ib. is 
natural to suppose that; when they came out 
of water, the second party, who admittedly 
obtained possession of Mondal lands, would 
take possession of these landsalso, and this 
is the’finding of the Magistrate. He further 
goes, on to say thet it is- quite clear 
that the first party made another attempt 


‘to take possession by force, that is to-say, to ` ` 


disp 133339 tha sacond party. He also says:— 

“There can be no doubt that failing in the 
attempt to get the former order under section 
145, Criminal Procedure Code, upset the 
first party tried in November 1906 to get 
possession of plot No: 3 by force justas later 
the same party introduced these men who 
were clearly little better than hired lathails 
to seize plots Nos. 3,4 and 5 after attach- 
ment. There can be little doubt, moreover, 
that the second party had previously. taken 
such -possessjon as was possible of these plots, 
Nos. 2, 3, 4 and 5 as the accretion-of the land 
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_ whioh was ‘declarad in their p98303siva in.the 
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CHAN HANG KIU. V. SUPREME COURT. |... en : ie, rey ey ý : 

Hong Kong "Ordinance No. 8, section ai, laa the 
alternative course ‘open to the Court’ of committing a 
former case,’ ‘and, as, I have said; believing Yitnoss for contempt instead. of formally- proceeding 
“these accrations to have been coverad bythe for perjury. . 
order of possession in that “case.” Then he Held, that the Ordinance contemplates su mary 


proceedings on the spot not involving & statement ` 
- goes on to decide the question of , possession or trialrof specially formulated issues. 


, on the evidence and‘says :-— of the oral évi- Where in sucha summary p proceeding‘a’ statement 


. dence that lias been adduced on the point òf was made’ by the Court to the effect that, the whole 


* possession: the witnesses of the second party evidence given by’ the ‘Wwitnesges convinced” it of a 
“are more raliable than those of the first party 


conspiracy on their- part: to make it‘appear that a | 
es z i certain person was at the date of the presentation of" 
and convince me that the conclusion I have a certain petition of bankruptcy a partner in a certain 
drawn from other and more reliable, date are firm, and that all they had said-matorial to that i issue 


< .” -wes a tissue of deliberate falsehoods: 
trate we Pies ce ndings ol. the alanis Held, that having regard to the nature of the charge: 
f: “the Court ` was making against the witnesses, it did 
“The third-ground takon“ Wis swith. regard mot admit of being formulated in a series of special 
to the -solenamah. The solenamah „Was, ‘nO allegations of perjury, and that tho gist “of the accusa- 
doubt, a document which was followed in suitd tion it was making ought to have been sufficiently | 


in the- Civil. Courts and confirmed -by ‘the assed them from the Janguage it employed to ex- 
decreés of those Courts. What the solesamah- Bat the, Court should before sentencing them,” give 


“has. decided was not possession but the right them an opportunity , of giving reasons against. suin- 
to:possession, because it is! admitted that’ at mary measures being taken and for explanation and ` 


the time that the solenamah was executed, all Ki kan a Soma uel pianak 
the lands wara-aot.above water.. What was is‘a crimunal offence. 


decided ‘was that any land coming out of water ‘Re ` Pollard, (1868) 5 Moore P.O. (N. s. yun L. R. 2 
after the solenamah would be taken- posses- Pi: O. 108, followed. ; 
sion of by the parties in- accordance with. the Appeal by special leave. .. 
‘terms of the solenamah. The solenamah did . The- appellants had seryed only. part of 
not decide possession of'the parties. Besides _ their sentences and their recognizances were 
we find that as a matter of fact the lands “extended till the decision of this appeal, 
now.in dispute are .the ‘identical lands that, ` Messrs. Sharp, K. 0. (ofthe Hong Kong 
were in dispute “in the former proceedings Bar)andg A. Romer Macklin, for the Appellants. 
under sgotion 145, Oriminal Procedure Code. Judgment. | 
. Under . these circumstances we cannot , Lord Collins. —This is an gppeal from the 
but hold that the Magistrate's decision with, Supreme Court of Hong Kong, confirming an 
regard to the finding of possession being with order made by the Chief Justice sitting in 
the second ‘party is “correct. i “Bankruptoy committing the appellants to 
pals tong, discharge the Rule. 5) prigon for three months as for a contempt of 
~- : < Rule discharged. Court in respect of wilful and corrupt perjury 
~ ag) es found by the Court to have been ; committed 
< by. them as witnesses in open Court’ on the- 
©. “o. 18 O..W.N. 635; 6 M. L.T. 9; 19. M. L. J. 824.) trial of an issue in Bankruptcy before the . 





= PRIVY COUNCIL, 5 í Chief Justice on the 4th, 5th, 6th, 7th, 9th 
AbPBAL FROM THE BUPBEME COURT OF- < and 10th: days of April 1906.. 

Hone Kona.. ss ee The committal purported to be made pursu- 

March 2, 1909. _ - - ‘se ant to section 31 of Ordinance No. 3 of 1873, 


Present: :—Lord Macnaghten, -Lord ‘Atkinson, , f which i is in the following terms :—- 
Lord Collins and Sir Arthur Wilson. Hin any cause, action, or suit, civil or 


Inthe matter of LAI. HING FIRM k criminal, or any proceeding connected there- _ 
(Banznvprs) CHAN HANG KIU_anp.- with, it appears to the- Court that any person ` ` 
7 `  OTHERS— APPELLANTS: SAEN examined as a witness... . has committed 
- “versus wilful and corrupt perjury, or that any person 
Gani or THE SUPREME COURT oF .in any affidavit’... . required to be.. 


HONG. KONG—Rasronpants. j i dader before- the - Court bas. been guilty of 
. Hong Kong Ordinance No: 8 of 1878 Summary pro- -the like offence, then, in each and every stich 
ceedings —Contempt—Consp wacy to injure anuther geo, it shall and may be lawful for the Conrt - 


nes ati —0 z 
amann e ions ce EO pportenity for ez -direct a DER On for perjury to be 
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forthwith - „instituted: - against such ‘person 

-X + in-order that- he may be punished 
according. to law; ‘or where such ‘perjury 18 
committed by any person exainined asa wit- 
ness in open- Court; it shall be ‘lawfal for.the 
Court, instead of. directing such. prosecution 
‘to be instituted as aforesaid, either to commit 


l k ‘such witness as fora gontempt of, the Oourt 
to. prison for any term. not exceeding. three | 


‘months, with or without hard labour, or to 
‘fine such witness in any- sum, not exceeding 


f ‘one hundred dollars)’ A 


On the 28th April, 1906, “a ‘motion was 
made before the Chief Justice for discharge 
of the committal order, on’the ground that 
“the - appellants . were not: informed. by -tho 
Chief Justice what statements made by | them 
respectively’ constituted the alleged perjury. 
and on the ground “that, before sentence was 


“passed upon them, 7an opportunity: was not 


given to them of being heard -in their own 
-behalf, or. of showing cause why Hey ghould ` 
pot be committed. g 

‘The Chief Justice confirmed the order; and 


“on appeal to -the Fall Court, consisting’ `of 
-himself and Wise, J., the decision of the Chief. the spot not involving a statement or trial of ~~ 


Ji ustice was affirmed. 

“The issue on the heuring of KANAN tho 
perjury: -was found by the Chief Justice to 
baye been committed was :— . 


“Whether é one Wong. Ka. Chuen was at the. 


date of the presentation of the petition, herein- 
a ‘partner in the. . debtor, firm.” ney Ai 
- The. appellants’ ‘gave evidence in ‘support 
of the, contention. that he was, 
The jury found;thatb he was nob. , 
-` After the. verdict was given, it appears 
from the shorthand note that the Chief Justice 
“desired the eight witnesses who had given ` 
evidence i in support of the affirmation, t.6., the, 
appellants and one other who had left. the 
Court, to be called forward. He then addressed 


. them as follows, „tho , Interpreter explaining 


what he said :— - 
' “The eight witnesses have ‘to my mind been 


- guilty of the most flagrant conspiracy . to de- 


fraud the alleged partner, Wong Ka Cha2n, 
They have each one been guilty of the most“ 
corrupt perjury, and i in virtue of the provisions 
of the law. which. empowers -me to deal st 


È once with such cases I coñmit each of them 


to prison for: three | months without hard 
labour, g 

"Wath ‘regard to the first ground of objection, . 
taken hy the - -appellants, -namely, that they. 
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statements made by them respectively con- ~ 


stituted the alleged perjury, their Lordships 
are of opinion that it is not: established” in 
point of fact. The statement made by ‘the 
Chief Justice was to the effect that the whole 
evidence given by the appellants convinced 
him of a conspiracy on, their part’ to make’ 
it appear that Wong Ka’ Chuen was at the- 
date of the ‘presentation: of ‘the petition a 
partner in the Lai Hing Firm, and ` that all 
- they-had said material; to that issue was a 
tissué of deliberate falsehoods. Their: : Lord: 
ships think that, having regard to the’ ‘nature 
of the charge ‘he. was making against “the 
‘appellarite, it did not admit of, “being : ‘for. 
mulated in a series: raf specific- allegations of 
perjury, and that the gist of the accusation 
he was making ought to have been. sufficiently 


clear to them from the language’ which - he . 


employed to express it.. They agree with the 
Chief Justice that the alternative course left 
open to the Jadge by the’ crdinance of com- 
mitting 8 witness. as- for.: contempt -of the 
Court contemplates summary proceedings , on 


specially | formulated i issues. But though, in 
their Lordships’ opinion,. the language used 
by the Chief Justice was quite ‘sufficiently 
. specific to` make thé appellants -aware of the 
pith .of the charge against them, they think 
that the Chief Justice should, before sentenc- 
ing them, have given them an opportunity. of 
giving reasons ‘against suminary measures - 


© being. taken. This need not have’ involved, _ 


as suggested in argument, the case being 
thereupon retried and witnesses called, which 


“would have deprived the alternative course of 


the summary character which (it is reason- 
able to suppose). was deemed important by. 
the framers of the ordinance who enacted it 
as ‘an alternative to formal proceedings , 
for parjury; “bat it would’ have given an. 
opportunity for explanation and possibly the 
correction of misapprehension as to what had 
been in fact said or meant. The- report “of” 
this Board in Re Pollard (1), treats the 
giving. of such opportunity as’ essential 
in cases of, committal. for -contempt of 
Court, The Chief Justice treated Pollard’s 
.ctse (1), asa hinding authority, but as not 
applying to a case’ of committal for perjary- 
- notwithstanding ` the words of the ordinaiice’ 
“as for & contempt of Court.” But the reasow 


(1)-(1868) 6MooreP.O.(N.8.)111; 8C. L-R- 2P.0.10§, . 


* 
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diyon in the Privy Qoancil for ‘the. rule is, 7 
at contempt of Court is a Criminal offence.. 


A _ foFtiort,: therefore, „ it. would .be essential 
before <a. summary „conviction for perjury, 


itnless” the statute dispensed . with it, which 


cannot “be” alleged4in, this’ case. Their Jord- 


ghips will, 


judgments of the Supreme Court of the 24th 
April and 16th May 1906 reversed, and the 
committal, order rescinded. 
There. will be no-order as to the costs of 
the appeal, 
: Appeal allowed without costs, 


fe: 
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7 O GALCUTTA: HIGH COURT. 


Seconp ‘Orv Appear No., 444 or 1907, 
November‘10, 1908. 


Ve 


a Present :—Mr. Justice Mitra and Mr. J tied : 


= Chitty: 


“absrit0 BEHARY GHOSH ano axormiée, 


ae a ere ea © G 
o Versus: >, g 
eg ROHINT GOWALINI ‘AND OTHERS—~., = 
> DEFENDANTS— RESPONDENTS. g 


a 


: “Kobale—Oonsid-ration—Reyistratton—Tutle—Inten- 


tion to be presumed where no consideration ‘passed 
Transfer of Proverty Act (IV of 1882), 8. 64 : 


.. The meré registration of a deed of transfer i is not- 


sufficient i in itself to convey title. f 

Mauladan v. Rughunandan, 27 0. 7, referred to.” 

` What the Oonrt has to see is, what was the inten- 
tion of the vendor-if no ‘consideration passed. 
ı Where a person executed a kbala in favour-of ’ his 
concubine, the intention must be presumed, whether 
consideration passed pri “not, that he intended that she 
should have possession -of the Property ahd should 
hold if underthe kobala, ` 
, Lal -Achal “Ram v. Raja Kasim Tussin, 27 As 271; 
$2 LA. 118 ;9 C. W. N. 477, 30. 0.165; 15 M'L. J 
197, referred to. : 
U _ Appeal from the- decree of thè Sub-Judgo 
of Burilwau, ‘dated January 21; 1907, révers- 
ing that of the Third, Mansi? of that plage; 


dated June 20, 1906. - 


. Babu. Hemendra Nath. Sins. for the Appel. | 


lants, f 

: Babu. Golep ‘Chandra Sarkar, for the Re- 
gpondents., - 

Judgment.—rhis i Ía an appeal in a 
guit ` in ejectment. The plaintiffs claimed 
title as legal representives under the Hindu 
.law of inheritance of one Kailash. The de- 
. fondant was a concubine of Kailash who 


‘therefore, shumbly advise. His ‘ 
Majesty that .the appeal be allowed, the: 


Š 


- passed. - The intention may be- 


~ intentionig very seldom -available. ` 


élaimed title by virtue of a kobala executed j 


Py Kailash; 


4 


“INDIAN dass. 


HR by it to the: vendee: - 


| Both the lower Cone ee found that de 
kobala’¥ was ‘genuine. The Mansif, “however, 
held that no consideration passed a “that” the 


the docament in ciate, It was only a sug- 


gestion of the Munsif and it was not based on 
evidence: 


-The Subordinate Fades has not come to any 
distinct finding whether consideration passed, 


or not, but" the “consideration ` stated. in ‘the C 
4 document was only Rs. 49. 


He is of opinion 
that the'kobala which is registered-is suffiòient 
to pass the ownership of the property covered . 
The proposition of-law 
underlying this' statement: is. laid ‘down’ too. . 
broadly -by the Subordinate Judge. The . 
mere registration. -Of a deed of transfer is “ub - 
sufficient:in itself to: convey title. - We. need 
only referto the decision, of this Court in 
Manladan v: Rughunandan Pershad ‘Singh í 1), 
“What the, Court has to-see is what was ` ‘the 


‘intention of the vendor if no consideratior 


predumed f 
from circumstances: Positive evidence" of 
Tn. the 
presént case, there -is, we-are informed, no 
direct evidence'on one side of the other. It- 
is, however, pointed out by’ thé. lower appel- 
late. Court that Kailash was living “with the 
defendant and that the, defendant - ‘Was Ani 
object of affection to him. “He could: haye 
alienated the - property. in favour of the de- 


-~ fendant by a deed of gift or bequeathed 4 it by. 


a Will. If he has, executed the kobala, | 
the intention must” ‘be ‘presumed, whether. 
consideration passed or not, that he intended ' 
that the. defendant should have possession - 
of the property and should hold it under the 
kobala executed by him.” - 

‘In Lal Achal Ram y. Raja Kasim Hissin i 


- Khan (2), the Judicial Committee, in: a ‘case 


very. similar to ‘the “present, held that’ a 


= foe ja ` 
-vyeyance are otherwise reasonable. 


plaintiff claiming in ejectment under a trans- 
fer froin the true owner need ‘not prove. pay-, 
ment of consideration, if the terms,of the con- 


We are; 
therefore: k opinion that, notwithstanding 
1) 
E- 8 O W.N. 477; 321. A: +118; 27 A, 27; 80. 0. 
155; 15 M.. L. J 197.. 7 


_ 542 poe g : 
` UPENDRA KISHORE RAI v, BAM TARA DEBYA. 


if that the Subordinate J udge has. laid down 
too; -broadly that: mere registration, ‘was sağ- 
? cient to complete the transfer, ‘the: facts are 
sufficient to show that the intention of Kailash 
was to make over the property to defendant 
and, therefore, the kobala ought to prevail’. 


-~ against the title: by inheritance claimed by 


the plaintiffs. . The appeal, therefore, fails 
z ànd i is dismissed with costs. 
KEIT aa we ee T p ished: 


eel a a 





< (s. 0,13 O: W. N. 606.) - eee 
p CALCUTTA HIGH’ COURT. X 
Saporo CIVIL A.PPRAL No-.1254 oF 1907. 
March 17, 1909. 
“Present :—Mr. Justice Holmwood and 
Mr. Justico Sharf-nd- din. a a 
UPENDRA KISHORE RAT CHAU- 
“DHURY—PrANTIFE— A PPBLLANT Es 
versus ; 
RAM TARA DEBYA. OHAUDHURANI 


“AND GTERRS—D BFENDANTS-—R&SPONDENTS. + 

5 Account suit— When account papers are with plain- 
tiff, he cannot ask Court to take account —Blawtif to do 

~ equity, - 

` A suit for the production of all account papers with 
a prayer to have those. papers investigated and the 

balance paid over is most undoubtedly a suit for 


Ps acodunts. 


. 7 A plaintiff cannot ask the Oourt to take degan 
when the papers are with him and'hot with the defen- 
- dant; for when an .account is to be taken the first.. 


net nécessity isthat-the person who has possession of 


- the accounts should produce them and pnt them be-- 
fore -the Court with a succinct statement of what 
they. contain and what the balance is, whether im his 
favour or against him. 

Chand Ram v, Braja Gobind ‘Doss; 19 W. R. 14, 
followed. 

A person who seeks equity must do equity. . 

Appeal from the decreé of the District Judge 
of Noakhali, dated March 12, 1907, reversing 
- _ that of the Sub-Judge of that district: dated 


`,- March 24, 1906. 


Badus Mohendra Nath Rov and ‘Hari Bhu- 
_ gan Mookergee, for the Appellant. 
: Dr. Priya Nath Sen and-Babu Jnanendra ` 
. Nath Barkar, forthe Respondents. 


Judgment.—This was 'a- suit for. 


accounts bronght by the plaintiff on attain- 
_ ing his majority against the defendant who- 
‘appears to have been his aunt and at one 
time to‘have held certificate . of guardianship 
..-for his person and property from the District 


Judge.. The suit was brought on the allegation ` 


that the accounts of the period during which 
the defendant No. 1. administered - the 


INDIAN. casts. 


plaintiff's | S were in the- possession _ 


of the defendant’ No..1, andthe first prayer 


in the plaint was that defendant No.,1.be - 


directed to- produce the papers which were 
fully described-in the Sch. (ga). He, then 
prayed that when these accounts were produc- 
ed the Court itself or by a competent Oom- 
missioner should examine these accounts and 


|, award to the plaintiff Rs. 2,600 or any lesser ` | 
amount which may be. found to have’ been: 


misappropriated, or any excess amount on 
payment of additional Court-fee. 4 A 

An objecbion was taken before" the Sub- 
ordinate Judge in paragraph 11 of the written 


.. statement ‘that all the acconnt-booksa and 
PA documents belonging ‘to; the -plaintiff’s estate , 


remained with and are still-in the custody of 
the plaintiff and defendarit No. 5. The Sub- 


ordinate Judge did.not come to any finding | ` 


on that allegation. He found that the defen- 
dant had acted in her eapacity ‘as guardian and 
she executed and registered numerous deeds 


- and that she was liable to render an account. 


He, therefore, passed a preliminary decree ™ 


directing her to file a written statement of | 
her accounts on or before the 15th Januafy,- 


1936, exhibiting thereon‘all items of receipt 
on the one side and all items of-disburséments 
on the other. In his final decree, dated. 24th 


March 1905, he found that defendant No.1 - : i 


had disobeyed this order and he accordingly 
ordered the plaintiff to get up the- account” 
in the best way possible. He then found that 


a sum of Rs. 7,750 had been received by < 
defendant No. 1 as sale-proceeds: of.the 50 - 


courtes share of the semindart; and it. being 
alleged that Rs. 4,000 of this went as pay- 


ment- of debts- and the plaintiff's estimate 


not being objected to by defendant No. 1, 
he held that’ she. was.accountable for half 
this sum Rs. 3,750, plus half of Rs. 800 


_which. the general agent Mohesh, who is 


defendant No. 5, deposes that he paid to her 
as surplus of income and expenditure. ` 
The learned District Judge.in appeal: found 


as a fact that the plaintiff's story that” the 


accounts were with the defendant No.” 1. was- 
wholly and deliberately false, .that those, 
papers and -accounts were with the ‘plaintiff 
himself and defendant No. 5 his agent and 
that it would have been impossible in any 
case for defendant No. 1 to- carry out the. 
preliminary order of the Subordinate Judge. 


From this finding of fact he derived-two . 


rather curious legal propositions, one that 


be : [999 ' 


Forty) 


EMPEROR v. ` NAKUL KABIRAJ. 


` the suit was not-for accounts at all. It is. 
merely a- shit for inspection. of papers’ and 
documents. The other is that: the suit- “was 


-not maintainable i int it present form. ‘+ x 
-We'äre unable, -of cotirse, to agree with 


law. Whether the suit is maintainable of not 
is a question of law. which can ba determined 
-before the evidence is-taken, ` ‘and a. suit: for’: 
the production of all’ account papers with a 
‘prayer to have those - papers investigated’ 


‘and the balance paid over:is most undoubtedly - edly, as a matter of fact transacted all: 


a suit for accounts. What the Judge really 
“ found is this that the plaintiff has ‘come ‘to’ 
Court with a false case. He was himself in 
possession of the eviderica which was necessary 
- to lay before the Court before an account can- 
~ be taken, and following the roling in Chand ' 
_ Bam v.. Brojo Gobindo Doss~(1), which’ we 
may- remark is not nearly so Strong a case” 
as the present,- he held that the plaintiff < 
could not ‘ask :the Court to take - ‘accounts 
when the papers were with him and not with - 
the- defendant. This appears ‘to us to -be 
< a sound finding. A person’ who seeks equity `. 
must.do equity. When an account is to be . 


> taken between’ parties the first necessity is 
-` that the person who’ has possession of the-. 


‘accounts should‘prdduce them and pat them 
_ before the Court - with a succinct statement 
of what they contain. and what the balance 
_ is, whether in his favour or against him. 
Until he does: that it- is impossible: to call 
_ upon a defendant to answer a charge -of - 
. Mmisappropriating money. or - being- liable to 
- the státe on the accounts. It’ seems to us 
that the plaintiff by falsely” stating that the - 
z lady had the accounts and by declining ` even 
in the final stage`of.the case to produce the 
accounts “has put-himself out of Court. 

-Itis urged that the real point in issue- 
between thé parties was a very simple and . 
single transaction-and that there. was no 
reason why any elaborate investigation need 
have been gone ‘into, inasmuch as the defen- 
dant No..1 had sold’a-parcel of the property, 


> for Rs. 7,750 and:had’ paid off only Rs. 4,000 


‘in debt. But it is precisely, this Rs. 4,000 
_in debt which’ ‘covers the whole fof the sup- 
pressed. accounts. There must be. very numerous: 
items and we-have nothing but ‘the plaintiff's 
own allegation that’ Rs. 4,000 was the amount - 
paid. It may be that his statement about the. 


amount that is paid is as- false as his state- - , 
C) 19 W, R. 14. - LAT ae oe 
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and without the accounts we cannot say that 
there i is a clear case of money due, and on 
” the merits -we do not see that it would serve 


i mènt as to’ the Gak of this account papers, - , 


sany- good. purpose- to give any: remand in - 


ae either ‘of these ‘propositions ps'.. matter’ ‘of. = this case for the purpose of further ‘enquiry, ` 


` because : there is a clear finding that the” 


- plaintiff. himself who was’ a semi-adult of _ 


-15 years of age when. his father died and 
was in the hands of Mohesh, defendant No. 5, 
an old servant~of his, father: who,- undoubt- 


business ‘which he has ‘chosen to record in 


_the name of the lady, had the practical . 


“ disposal of his property all along ; and on the 
findings of the Judge ‘it is impossible to 


suppose that the lady dealt with the property’ 
. in any way against his interest. However, 


it is not necessary for us td go into this matter 
.except to show that the plaintiff has no 
-ground for -asking fora remand. On his own 
false case as laid he cannot succeed. 

- The appeal, therefore, must be dismissed 
ih costs. 

As regards the lady of the name of Nava- 
“durga Debya Ohowdhrain, who is stated in the 
plaint to be the substituted defendant No. 4 
and who appears fo be called defendant No. 
6 in the Subordinate Jidge’s judgment, we 
_find that she has been unnecessarily called 
before. this Court in second appeal, inasmuch 
as “she was absolved from all liability i in the 
suits in the first- Court’ and got her costs 
_ there and was not brought before the-lower 
appellate, Court at all. She is, therefore, entitl- 
ed to the costs awarded to “her in the first 
Court By the Subordinate Judge and wa 
think that she is entitled t6-the hearing fee 
of.one gold mohur’ before us. We order accord-.- 
ingly. ~ i 
c > tel y) WAA “dipati deniad: 

5 ' AS ODS i 
(s. 0. 13 0: W. N. 754) * > - 
CALCUTTA HIGH COURT. 
< CRIMINAL APPWaL Nc. 108 or 1909. 
4 ad May 7, 1909.7 > 
Present :— Sir Lawrence Jenkins, KT., 0. J. 
` and Mr. Justice Mookerjee. 
_EMPEROR . : 
- ¢ ; versus. ` 


NAKUL KABIRAJ. SA 
Penal Code (Act XLV, of 1860), s. 861, Eapl.—Aid- 
-napping married minor girl —"Lawful guardianship” — 


Bah . INDIAN CASES. ak Z {100 
4 BUPBROR v. NAKUL KABIRAJ. 7 ae a 3 ee eee Lo i f 


' Father < “entrusted with care -or custody of the minir” — - was misdirection only in regard to’ ‘the ques iy 


Judge | to adhere to words of; section and not to substitute 
chraseology of his oion—Misdirection—Bailura’ to fion. of guardianship. .The girl in- this- case 


evidence fairly before Jury Sentenco suffered was married, and the theory of the- prosecu~> 
tikler conviction set aside.” - tion ig not that she was taken out of the-- 
. “Ína case of kidnapping from lawful guardianship keeping of-her husband who-was her lawful ` 


: ae akar Eat tho reas guardian but that she was taken out of. the 


‘to the jury, as follows:—“Now, the lawfal guardian of | keeping of her-father, and that he-in- the eir-! 
‘a married woman is no’ doubt her husband. But ' cumstances’ - of' this cage was the lawful 
there is the evidence before you that she came with ‘guardian. “For that purpose, reliance is: place s 


the consent of the husband into the house of her ~ s : 
Posen if you believe such evidence. “Therefore, the ed on the explanation to section 361 - of -the’ 


Fathor of the girl was her de fato lawful guardi- Indian Penal Code, which provides - that the. *'. 
an for the`- time that the’ girl wag residing in her- words “lawful gosrdian” jin this section: 
father’s honse.” include any person lawfully entrusted with: 


1 Held, that in sakbare of this kind a Judge should 
‘adhere to the words of the particluar section of the , the care and custody of such minor or other;-' 


Penal Code with which, he has to deal, end, not sub: < person: The learned Sessions Judge deals with’ 
‘atitate phraseology of hia own, and what should this question of guardianship, “as follows:— 


“have been left to the jury was woe or not the He gays, “now- the lawful guardian vf: a; 
ted cerca ite Pot the: form karah by married woman-is no -doubt :her- husband, ` 
thè Tadge. . But there is-thé avidence before you that Bhe’ 


. Held, further, that where thé Tadge failed to plao - came with the consent of the ` husband into’ 
before the j jury” a fair and proper -statement of the fhe house -of - -her “father,” “f: you- believe’. 


Piper ee game Aan bak Tana nk ba such evideiice. Therefore, the father of the 


“respect aniounted to & misdirection. < ` girl was her de facto lawful guardian for ‘tha 
+ The Court in estimating what should be the’proper , ‘time’ that the girl was residing in her father's 
sentencé - ought -to,‘have regard to the detention honse,” In, matters’ of this kind a Judge- 
an atone by the aonad ae a conviction should ‘adhere tò the words of the: 
which jin ahi gree ear ‘particular section of thé Ifidian Penal Code: ’ 
Appeal from the order ` of. the Sessions with which he has to deal, arid not substitute’ 
Judge of Khulna,.dated December 4, 1908, phraseology of his own, and what should 
convicting the accused under section’ 363, | have been left to the jury waé whether or rot 
Indian Penal Code, with the unanimous ver- the father: had been lawfully entrusted with’ 
dict of the’ jury and sentencing him to under- the care or custody of the girl said to have 


2 


_ go rigorous imprisonment for three years. + been kidnapped, instead of the form adopted: . 
. Babus Dasarathi Sanyal and Sarat Ohunder by the learned ~ Judge.’ We might possibly’ 
Tahir, for the Appellant. j have -got over this,-had it stood alone, but we 

`- : Mr, Orr, Deputy, Hegel Remombrancer, for are faced with this further obstacle in the 
the Crown. . = way of upholding the YVérdict of the jury, 


J udg ment amin is an appealfroma that, when we asked what was the’ evidence, 
Widara, ‘and sentence.” based upon the that she came with the consent of her hus-, 
‘unanimous verdict of a jury by whom the band to the house of her father, Oounsel for , 
accused ‘hes been found guilty of the offence the prosecution had to tell us that the” posi- 
of kidnapping under section 363 of the Indian ~ tion of affairs was this:—The husband had" 
Penal Code. To sùcceed on this” appeal, not been called, neither the father nor the 
therefore, itis necessary for the appellant girl herself had in: so many words deposed: 
to substantiate that’ thére isan error of law. to the alleged:consent, ‘and all that could -be- 
For that purpcse it is contended -before us. Pelied ‘on as w- justification for thé J udge’s: 

- that there has. been a. misdirection by the axplicit assertion, was a statement: in ‘the 
Judge to the jury; in three particulars. First, evidence of witness No. 6 to the effect that. 
“it is said “that the comment on the husband’s Sabitri (the girl) was taken to her: father’s . 
attitude S a misdirection; then that ‘house in-Baisak last, ‘by her husband. Seeing 
the charge as . guardianship, was in- that the evidence before the Court, apart 
_ correct; and, sea that the Judge erred'in from this, was that the girl went to` her 
dealing w with. theage ‘of the aécused. `. Though father’s house nob in Baisak but in Joista, 

we think* “there ‘i “19 much that calls for comment if the'learned Judgé meant to direct the: jury 
‘On all three’ points, ‘still, ‘in our opinion, there that this was the evidence of consent then -he 


ee - ` 


` 


“ Counsel, who has appeared for the proseou-' ` 


Vol, tv" 
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certainly failed: to’ place’ before them $ 


a fair and proper statement of the evidence 


-on the record, dnd his charge in this 
-; respect amounts to a misdirection. It 
. may be that there’ is some ‘other ~évi- 


dence on the: record to which the learned- 
„Judge alluded.: If there is, the -leàrñed - 


tion and the defence have: not been able ‘to 
discover it. In’the circumstances the convic- 2 
tion cannot stand: Mr, Sanyal has pressed us 
now to reverse the cotiviction and sentence 
and to discharge the accused. Thatwe oan- 
not do, and we must send the’ case back’ for 
retrial. It is'quite true, as -Mr. ‘Sanyal has 
pointed out, that-the ‘accused has been in 
prison now close on six months. That can- 
not alter our decision on this’ point of ‘law.- 
But Ihave no doubt that should the -accused 
bė again-convicted, the Court, in estimating 
what would be the proper sentence, will have 
-regard to the détention already suffered by 
him. i Saat . i 
i nz Conviction set aside: ` 
Retrial ordered. 


s 





7 (BISO, W. N. 742) | 
OALCUTTA HIGH OOURT.- : 

MiscenLangovs Orvit Appeat No. 454 oF 1907.. 

. , ‘May 28, 1908. rs 

Present :—Mr. Justice Rampini, A. O. J." and 
5 “Mr. Justice Ryves. 


- SHAFFAR KHAN—Jvupeusxt-Destor— = 


APPELLANT 
gt fon - versus T ae: 
SATYANUNDA DAS GUPTA—D RCREE-~ 
“HOLDER—RESPONDENT. | 

Transfer of Property Act (IV of 1882), ts. 86 and 87 
=Mortgage— Foreclosure suit—Mortgagee put in posses- 
sion—Coats of. suit recorerable from mortgagor . per- 

sonally. oe : 2 
A mortgagee who has obtained a decree for, fore- 
closure and who has been put in possession of the 
mortgaged property, is entitled to execute his decree 
for costs against the mo r personally. _ 
Rutnessur Sein v, Jusoda, 14 O. 185 and 
Das v. Budh Kuar, 10 4.179, followed. ; 
“Mugbul Fatima v. Lalta, 20 A. 528 (F. B.) and Raj 
Kumar Singh v. Shed Narain Sahu, 35 O. 431 3,12 
D. W. N. 864, 80:-L. J. 153, distinguished.: ; 
Appeal from the order of theDistrict Judge” 


Damodar 


of Dacca, dated July. 6, 1907, reversing that of . 


the Sub-Judge' of that place, dated May 11, 
4907.. a i C i : 

< Babu, Harendra Narayan: Mitra, for the 
Appellant: | : P 


INDAAN dase 0 o ig 


. Ohunder Sen, for the Respondent. NA 
Judgment,—This is a second appeal ` 


Babus Baikuntha Nath Das 


and ` Bomssh l h 


against ‘an -order of -thé District Judge of `; 


question 


who ‘has ‘obtained & decree for, foreclosure 
and who has been 'prt'in -possession of ‘the - 


-mortgaged property-is éntitled to execute his | 
“decree-for costs against the ‘mortgagor per- ` 
. bonally. The decreè itself is not explicit, on 


this. point.” It declares the -plaintiff,-entitled 
to Rs. 2,612-10-0 for the mortgage debt and - 
to Rs. 220-3-0 for-coats. The District Judge 


has held, on ‘the authority of the case of 7 
` Buinessur Sein v, Jusoda (1), that the decree- ' 


holder is entitléd to əxecute ` his decree for 
costs against the judgment-debtor separately. 
The’ judgment-debtor appeals. We are 


“ Dacca passed in, an execution cage. The . > 
at-issue is whether the décree-hdlder. “7 , 


ë 


referred .to the provisions of section 86 of the . 


< Transfer of Property Act, and the Full Bench 


ruling of the Allahabad High Court in Magbul 
Fatima y. Lata Pershod (2). °° tay hs 


The provisions of section 86 do not ‘help us. 


_ Inthe case of Magbul Fatima v. Talia Pérshad 


(2), the decree was one for ‘sale under gec- 


the Full Bench merely decided that" thé 
decree “in that particular case did not 


' tion 88 of the Transfer of Property Act and 


contain a direction for the “recovery of ` 


costs personally from the judgment-debtor. 
Woe are unable to distinguish the facts of the 
present case from those.0f Ruinessur Sein vy. 
Jusoda (1), which -has- been followed in 
Damodar Das v. Budh Kuar (3), in both of 
which cãses the decrees to be executed were 
foreclosire decrees. We further obsèrve 
that Beverley, J., in his judgment in Ratnessur’ 
Sein v. Jusoda (1), pointed out that in section 
87 it is provided that on.an order absolute for 


foreclosure being passed, the debt secured by - 


the mortgage (not the costs incurred: in 
enforcing ‘that debt) shall be deemed to be 
‘discharged. There seems tobe good reason 
for this. The holder of a decree for fore. 
closure is clearly entitled to possession, if his 


mortgage debt be- not paid. . There is no 


reason why the judgment-debtor should- not 
be personally liable for the costs of the suit 
against him, which ig something over and ` 
above the mortgage-debt. i 


(1) 14 0. 185. 
2) 20 A.-528. Bae 
40 A--179, aan og 


Our attention has been called to the decision 
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MOHA PROSAD SINGH Y. ŠAMANI MOHAN SINGHA. 


in ‘Raj Kumar Singh v. Sheo Narain Sahu (4). 
It does not appear to us to be in point. It 
relates. toa mortgage decree for sale-and lays 
down that the holder of such a decree must 
obtain an order under section 90 before he can 
proceed to execute his decree for costs against 
the other property of the judgment-debtor. 
No.such order is required in this case. 

We dismiss this appeal with costs, 5 gold 
mohurs. = . 

z Appeal dismissed. 
(4) 12 0. W. N. 864 ; 85 O. 431 ; 8 O. L. J. 152. 





r (8. 0. 13 0. W. N. 744.) 
CALOUTTA HIGH COURT.” 
RAGULAR CIVIL APPEAL No. 564 or 1908. 

| December 18, 19(8. i 
| Present :—Mr. Justice Caspersz and 
ah Mr. Justice Doss. 

MOHA PROSAD SINGH AND OTRERS— 

DEFENDANTSI— APPELLANTS 
tersus | - 
RAMANI MOHAN SINGHA. AND OTHERS— 
- PLAINTIEFS—RESPONDENTS. 

Transfer of Property Act (LV of 1882), 8. 89—Final 
decree different from decree nisi— Courts power to make 
— Function of Court ministerial ta drawing up decree 

seers Procedure: Cude (Act XIV of 1882), 
8. 209. : 

The functions of the Court in drawing up a decree 
absolute are more or less munistorial, and in_ j 
such a decree under section 89 of the Transfer o 
Property Act, it is not open to the Court to insert 
any provision for further interest which was not made 
in the decree ntsi. 

Sunder Aver v. Rai Sham Kishen, 34 I. A. 920; 34 
0..150 (at p. 161); 4 A. L. J. 109 ; 11 O. W. N. 249; 5 
C. L. J. 106;17 M. L. J. 43; A Bom. L. R. 804;2 M. 
L. T. 75 and Muharaja of Bhuratpur v. Rani Kanno 
De, 28 I A. 85 (at pp. 48, 45); 28 A. 181, dis- 
tinguished, ` 

Appeal from the decree of the First Sub- 
Judge of Bhagalpur, dated August 29, 1908. 

Moulvi Shamsul Huda, Babus Khettar 
Mohan Sen and Raghu Nath Singh, for the 
‘Appellants. ji 

Mr. S. P. Sinha, Advocate-General, Dr. 
Rash Behary Ghose, Babus Provash Ohunder 
Mitter and Naresh Ohandra Sinha, for the 
Respondents. - 

Judgment.—tThis appeal arises out 
of the action taken by the plaintiffs who 
obtained.a decree nisi on their mortgage, on ` 
the 12th February 1905. The period of grace 
allowed by that decree expired on the lzth 

- August, 1906. 

The action taken by the plaintiffs was 
þased on certain ‘observations made- by this 
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Court in a jadgment, in appeal from order. 
No. 368 of 1907, bearing date the 5th. De- 
cember, 1907, to which a member of. the 
present Bench was a party. [The decree nisi- ` 
is under appeal to the Privy Council ab the 
instance of the defendants-appellants before 
us.| The observations had reference to a 
decree absolute not having been prepared as 
a necessary supplement to the decree nisi 
of the 12th February 1906. -This Court 
observed : “ We can only construe the . decree 
without adding to or subtracting from it, 
though the plaintiff may yet take the neces- 
sary steps to have a proper decree drawn up | 
‘py a tribunal competent to do so,” This judg- 
ment, also, we may observe, 18 under ‘appeal 
‘to the Privy Council at the instance of the 
plaintiffs. - 5 

The plaintiffs, therefore, have pursued a 
two-fold remedy. Their application, to the 
Court below as to have a finat decree drawn. 
up following the order absolute for sale made. 
by the Court of the Subordinate Judge, on 
the 31st of August 1906, and they prayed 
that interest after the 12th August 1906 
should be given at the bond rate of Rs. 7-8-0 
per centum per annum; and not ab the Court 
rato of Re. 6 per centum per annum. The © 
Subordinate Judge has directed a final decree 
to be drawn up following the order absolate 
for sale, and he has directed further interest 
to run from the 13th August 1906, at the 
rate of 6 per centum per annum until actual 
realization. i : a 

“The defendants being dissatisfied with this 
decision presented . an appeal which, after 
certain preliminary proceedings, has now 
come before us as an appeal from an original 
decree ; and the substantial contention raised 
is ‘the one that was added this day in accord- 
ance with the application made to us. That 
contention is “that at any rate the decree 
appealed againstin so far aè it awards a dearee 
for a larger amount than what is payable 
to the decree-holders under the decree nist 
is erroneous and should be set aside.” 

The point is this that if the further interest 
at the rate of 6 per centum per annum bə 
held to be not payable, the judgment-debtors, 
appellants would be exonerated to the extentof 
Rs. 78,000, that sum béing, as we understand, ` 
the additional liability imposed owing to the 
direction that decree will bear interest at the 
Court rate after the expiration of the period 
of grace. The question, therefore, is whether, 
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open'to'the Court to insert-any provision for 
` ‘farther interest-which was not’ made in „the ` 


decree” nisi. 9 ° - A 
-7 Itis contended by- the learned Vakil for 
the appellants + that the decree . absolute 
‘must,’ in effect, be a reiteration, without any 
‘variation, of the decree‘nigi:, ' - as | 

-On the -other ‘hand,- the learned Counsel 
for the plaintiffs ‘has relied upon, the judg- 
ment of this Court, dated the 5th December, 


-1907, and the decisions of their Lordships of- 


“the Judicial Committee in Sunder Koer v. 
‘Rat Sham Kishen (1) and Maharaja of 
‘Bharatpur v. Rant: Kanno Dei (2).. -< ia ye 
" We understand-the established practice of 
this Court to be that any direction for farther. 
interest at 6 ‘per centum ‘per annum is always 


“inserted “in. the decree inisi: -The cases to’ . 
which our. attention has been called are cases : 


`of that description; that is’ to say, where | 


further interest may be inserted in the decree 
nisi either in accordance with the established 
practice of the Court or with reference to sec- 
tion 209, Civil Procedure Code. Those cases 
‘dealt. with the obvious omisgion in: section 88' 
of the Transfer of Property Act asto provi- 
‘sions for such farther interest, 
_ -deal with the question whether section -209, or 
the established: practice of the Court, might 
‘be called in in aid of the decree absolute when 


They did not“ 


it is prepared under section-89 of the Act. - 


An application of section 209, at any’ later 
stage would: be attended with considerable 
difficulty; because the Court, in the exercise 
of its discretion may allow. interest not only 
from the dateof_the suit to the date of the 
decree; but -also from the date of the decree 
to the date of payment, such further interest 
being -permissible; whén ‘specified, -- under 
section 209, Civil Procedure Code. ae 
The ' present case is of @ peculiar kind; 
because the-plaintiffs have appealed from the 


decision of this Court in which the suggestion - 


was made -that they might yet takë the 
necessary ‘steps to have a proper decree drawn 
up by a tribunal competent to do so. The 
-whole matter is’ before the Privy . Council- at 
the instance of the plaintiffs in their appeal, 
‘and it may be open to the plaintiffs to put 
“in cross-objections in the other appeal of the 
- _ (1) 84 C. 160 at p. 161; 34 I A, 920; 4A> LJ. 
190; 11°O. W. N. 249; 5 O. L. J. 106517 M. L. J: 49; 
9 Bom.. L. R. 804; 2 M. L. T, 75, ‘ 
(2) 23 A. 181; 281. A. 85 at pp. 48, 45. 
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defendanis and . so- to have’ any ‘defects’ of 
omissions rectified ïn the decree nist. - `> 
‘ We: are,” thereforé, of -opinion'thaf the’ 
Sabordinate Judge was not at liberty to draw 
up a final decree’ which was substantially 
different from the -decree nisi, in-that it: 


_imposed an additional liability on the defen- ` 


dants to the extent'of Rs. 78,000. We: think 
that the functions of the Court in drawing up 


.& decree absolute are more or less’ ministerial; ° 


and that being.so;we must alldw this-appeal 

and set aside the decree. absolute for sale of _ 

the Subordinate. Judge. pe) ant ees 
The respondents other than the plaintiffs, 


have been discharged from the category of 
‘respondent. - The “plaintiffs must 


ab pay , the 
costs of ‘the appellants in both. Courts. ` ,. 
MW 7. > Appeal alowed... , 


CALCUTTA HIGH COURT, `- 
< „Secon Crvit Asar No. 2338 or 1907, 
EET December 9, 1909, Prs.’ S 
Present:—Mr. Justico- Harington and _ - 
<- . Mr: Justice Chatterjee. “-.% o 
~Musammat Rani BISSESWARI KOER— - 


+ Poantoyy—APPRELLANT -` ws 
‘ DETSUSB : —_ nd 
RAM PROTAP SINGH and OTHERS—' + 


DEFRNDANTI— RESPONDENTS: 7 

- Pleadsng—Sust for confirmation of possession when - 
pianti not 4 2 
1875), ss. 40, 41, 628—Order in survey., proceedings 
throwing disputed land - within’ defendanta estate, 

effect of” . - Kat ap Nga : i 

`- Where the case of the plaintiff as made “in. the. 
plaint is that she has ‘been all along in possession, 


and it is found that she has not been in possession, _ 


a deoree for recovery of possession would be indonsist- 
ent with the suit. - - 
Where there had been& survey under Act YV 
(B. 0.) ‘of 1875 and by. an order made in -1901 the , 
boundary line between the estates of the plaintiff 
and the defendant had been maintained, which 


‘threw the land in suit into the defendant's estate, ' 


and the plaintiff sned for confirmation of possession 


‘on the allegation that: she has: been’ in -possession 


from before the survey proceedings and, noton 
the allegation. that she has obtained possession ata 
later date: | : r e’ E 
Held, that tho effect of the survey proceedings 
was that the plaintiff was out of possession and the 
defendant was in possession of the disputed land 
and the decision in those proceedings having under" 


the Survey Act the affect ofa decisidn ‘of a Civil -~ 


Court ‘is binding,-and it’ is not, therefore,, open 
to the plaintiff to .now bring a suit for confirma. ` 
tion of possession. we, HF : 

| Amir. Hossein v. Imambandi . Begum, 11 O. L. B:- 
448 and Champu Dai v. Uma Dai, 110. L: R. 451, dig. 
tinguished, i i 


in possession—Surrey Act (V B. O. of . - 
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Appealfrem the decree of the: District 
Judge of Durbhanga, dated July 29, 1907, re- 
` versing that of the Sub-Judge of that place, 
dated March 26, 1907. 


Babu Ran: Charan Mitra, Senior Govern- 
‘ment-Pleader ‘and Babu Snsk Ohandra 
Chowdhury, Junior Government Pleader, for 
the Appellant. ` 
-Babus Umakeli Mookerjee, Khetra Mohan 
Sen and Sathendra Nath. Palit for Babu 
Atul Ohandra Dutt, for the Respondents. 
` J udgment. 


Harington, J.—This is an appeal by? the 
plaintiff against a decision of the District 
Judge of Durbhanga, reversing a decision of 
the Subordinate Judge. The action was 
brought for a declatation of title to 27 bighas 


2 cottas and 13 dhoors, the boundaries being 


given in the plaint aud fora declaration thatthe 
plaintiff is in possession of the same through 
the defendant, second party, who is a tenant 
-on the land. This suit was decided in favour 
of the plaintiff by the Court of first instance 
but on appeal that decision was ‘reversed and 
the suit was dismissed. The allegation of fact 
that the pleintiff made was that she was 
the proprietor of Raspur Patasia, that the 
land in question was a parcel of the estate 
of which she was proprietor. The defendant 
on the other aand was proprietor of Chanpatha 
and he alleged thatthe land lay within his 
estate. hers had been a survey under the pro- 
visions of Act V of 1875 and by an order made 
on the Yth January 1901, the boundary line 
had been maintained which threw the land 
in question into the estate of the defendant. 
The District Judge was of opinion that the 


effect of the survey proceedings was that 


‘the plaintiff was out of possession and that 
decision having under the Act the effect of 
a decision of-a Civil Court was binding and 
it was not, taerefore, open to the plaintiff to 
now bring a suit for confirmation of possession. 
The learneé Vakil for the appellant has 
argued thateven assuming that the laying 
down of the boundary does have the effect 
of an order of a Oivil Court deciding 
possession of the defendant, yet nevertheless 
it ia open tọ this Court to make an order 
restoring the plaintiff to possession and he 
- saysthat thas order ought to be made because 
the title was astablished by the first Court. He 
has cited asan authority to this proposition 
two ;cases, (Amir Hossein v. Imambands 
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Begum (1) and Ohampu Dai v. Uma Das (2). 
In those cases there had been an allegation 
in the plaint- that the plaintiff had beer 
refused registration of -his name in’ the 
Collectorate, the result of that refusal being 
to. prevent the plaintiff from getting from the 
tenants the rent of the land which he claimed, 
and in each of those cases although the 
plaintiff might have said that he was in, 
possession, yet he had stated in the plaint as i 
a grievance that he was out of possession and; 
therefore, on the facts stated in the plaint the 
action amounted to one for restoration of. 
possession and so the order could be made. 
What the plaintiff has in this case alleged is 
that she is in possession of the land in ques- 
tion, that the survey is likely to throw a 
cloud over the plaintiff's right and possession 
over the said land” andshe brings her suit 
for determination of this right and for con- 
firmation of possession over the land, and then 
in the prayer she asks for a declaration of 
her title and for a decision that she i is in pos- 
session of the land in question. That plaint 
in clear terms contains an allegation that 
she is in possession and the learned ' Vakil 
has not been able to point out any statement 
in the plaint which is consistent with her 
being out of possession except the particular 
order in question and-that order is the very 
one which stands in the way of the present 
suit. The result is that this case does not 
fall within the cases oited by the learned 
Vakil. In those cases the facts stated in the 
plaint were such as would have grounded 
a prayer for restoration of possession and in 
the present case the facts stated in the plaint 
wouldonly ground a prayer for confirmation 
of possession. The result, therefore, is that 
we are not able to give the relief asked for. 

The learned Vakil also has put his case in 
another way. He says that the question in 
the suit was not whether the plaintiff was in 
possessionon the date of theorder but whether 
she was in possession at the time when the 
suit was brought. What the Court had be- 
fore it was this order demarcating the bound- 
aries made under sections 40 and 41 of Act 
V of 1875 (B. C.) and under those sections the 
officer who demarcated the boundaries’ was 
bound to determine the boundaries according 
to actual possession and when he did that, his 
order until reversed or modified by. a compe., 

“(1) T1 L. B. 448. < 

(2) 11 0. L. B. 451. puted a oe 
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tent authority had the force of an order of æ 
Civil Court declaring the parties to be in pos- 
session of the land in accordance with the 


boundaries as determined. The result of that- 


is that. when the order’ demarcating the 
Þoundaries was made it was equivalent to an 
_ order of a Civil Court declaring the defendant 

to be in possseasion ofthe land in question. 
Then there is another section, which: isrefer- 
rêd to in the-same Act, whioh says that ` “no 
suit shall be brought to seb aside an. order 
ofa Sxperintendent of Survey, Collector, 
Assistant Superintendent or Deputy Collector 
deciding a boundary dispute, unless an appeal 
shall have been first preferred under sec- 
tion 59 or section 60 or unless the person 
suing was at the time when such order was 
passed a minor or insane or idiot.” In this 
-case we' have got the order demarcating the 
boundary according - to actual possession. It 
appears to me that the effect of that is to bar 
the plaintiff’ 8 present claim for confirmation 
of possession, because there is an order hav- 
ing the force of an order in a ‘civil suit. - At 
the time when the order was made the 
plaintiff was not in possession. The plain- 
tiff says that she was in possession. The 
answer to this in my mind” is that there is a 
finding that she was not in possession at the 
time when the'order was made and it is not 
the case ofthe plaintiff that she obtained 
possession ata latér date. Bat her case is 
that she. obtained possession at an 
earlier date than the time when the order 
was made and that she was in possession at 
the time of the order and that she remained 
ever since in possession. This isa suit to 


obtain a declaration that the land in dispute - 


formed part of her estate by setting aside an 
order deciding possession’ in 1901. It is 
barred under section 62 of Act V of 1875 
(B. C.). That order has never been set aside 
by a competent authority. The plaint as 
présented states that although her case is 
that she was in pọssession ab a time when 
there- had been a decisión adverse to her, 
she was held not to be in possession; therefore 
the decision in that boundary dispute i in my 


opinion decides the question “of possession | 


as far as the land in question is concerned. 
She cannot succeed’ on the case she now 
raises because that involves a reversal of 
that order, and, not having been appealed 
againgt, the order is final. - 

< The result, therefore, i is that the judgment 
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and deoree of the lower appellate -Oonrt'ara 
right and I dismiss the'appeal with oosts..” 

The defendants Ist party only are entibled 
to the costs of this appeal. 

Chatterjee, J.—I agree. ‘The Revenue 
Officer who in this case demarcated the dis- 
puted boundary between the two villages had 
under Rule 43 clause (c) of -the Government 
Rales under the Bengal Tenanoy, Act powers 
under the Bengal Sarvey Act of 1875. His 
decision, therefore, had, under seotion 4l of 
the Act, the force of a Civil Court decree. 
That decree isbinding as between the plain- 
tiff and the défendant as regards the question 
of- possession. | Upon the admitted facts, 
therefore, the , plaintiff; is out of possession 
at least since the date of the order in 1901: 
Her case, however, as ‘made in the plainti 15 
thatshe has been all. along. in possession 
and that is the case upon the evidenoe 
also. The pleadings of the defendant were 
directed to meet that case, We do not find 
in the body of the plaint any material upon 
which this Court can And that a prayer for re: 
covery of possession’ was included.: Such a 
prayer would be inconsistent with the express 
statement in the plaint. A decree for re- 
covery of possession, therefore, would be in- 
consistent with the suit as made in theplaint 
and the defendants who took their pleas upon 
the basis of the plaint as it is may “have a 
hardship to complain of, if a decree for re- 
covery of possession were given upon this 
state of the record.’ I think, therefore, that 
the plaintiff not having made any previona 
attempt to amend her plaint so as to 
make the suit a suit for recovery of pos- 
session is not entitled to recover possession 
in this case. 

The appeal is, therefore, dismissed with 
costs. 

The defendants Ist party only are entitled 
to the costs of this appeal, 4 
Appeal dismissed. 





(s.c. 60 P. W. Ri 1909.) 
PUNJAB CHIHF COURT. 
SECOND Om APPBAL No, 711 or 1908. 

i * February 17, 1909. 
Present :—Mr. Jastice Kensington. 
KAN WAR AND OTHERS — PLAINTIFFS —` 
APPELLANTS | 
tersus 


NATHU—-Durexpant—RBsPonDant. 
Evidence—. uptran—Pedigree toste „preparet at 
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NATHU BAM V. NUB ILAHI. 
Settlemént—Crroumstances- to show, that parties ars 
descended from common ancestor, 


tz Where the predecessors of the parties ara shown to— 
(a) possesa holdings of nearly eqnal size; almost 
consecutive, 
K (b) hold equal shares in the shamwal khata, ‘end 

_ (e) occupy a joint compound, 
tle presumption is that they are descended ‘from a 
common ancestor. 

Further appeal from the order of the Addi- 
tional Divisional J nudge, Ambala Division, dated 
the 24th January, 1908, reversing that of the 
Munsif, ist Class, Ambala, dated the, 2nd 
December, 1907, decreeing the plaintiff’s claim. 

Lala Hukam ‘Chand. for the Appellants. 

Lala Durga Das, for the, Respondent. 

Judgment. —The sole question for 
decision in this case is whether the plaintiffs 
and deféndants are joint heirs of Faiza, deceas- 
ed, that is whether they and Faiza are all 
descended from a common ancestor. 

The first Court found in plaintiff’s favour, 
giving good reasons. The. lower appellate 
Court has reversed this finding, holding the, 

` proof to be insufficient. It appears to me 
that the learned Divisional Judge has gone 
wrong through not looking to the evidence in 
the case and through taking too narrow à 
‘view of, the record-entries. Incidentally I 
observe that he refers to the pedigree-table 
of 1852 Settlement, but this appears to be an 
error for 1888. There is certainly no pedigree- 
table of 1852 on the record, and in all pro- 
bability none was then prepared. 
‘+ It is no doubt unfortunate that the pedigree- 
table of 1888 only goes back very little way, 
“but this was unavoidable under the -rules in 
foree when the revised” settlement was 
carried out. ` 
' The fact remains that in 1852 there were 
three holdings of nearly equal size almost 
‘ consecutive, -owned by the predecessor of 
plaintiffs, defendant and Faiza, respectively. 
Farther, these three groups each held one- 
fifth share ina connected joint holding, in 
which two-fifths was held by Mehngi Khan 
cand others. 

Now this Mehngi Khan is admitted by 
defendant to be the father of Changa Lambar- 
dar, who has given evidence in support of the 
pedigree-table propounded by plaintiffs. It is 
also admitted that Mehngi Khan, who died 
only a few years ago, lived toa very advanced 
agë, well over: 80 years, so that there is 
nothing improbable in Changa’s knowing the 
facta of the family from his father. He is 
evidently correct about his connection with 
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it, as he refers acourately to the details of 
the joint holding. 

Again, both the plaintiffs’ witnesses allude 
to the fact that the parties occupy a joint 
compound, and this alone is fairly good’ 
presumptive evidence of their being near 
relatives. 

The defendant produced no evidence at all 
to rebut what was said by Ohanga and 
Barkat, both old men, who wonld be likely to 
have good personal knowledge of the factr, 
and he contented himself with taking a stand 
on the record-entries (inconclusive so far as 
he was concerned) and the mutatior-pro- 
ceedings on Faiza’s death. No copy of these 
proceedings has been produced and itis under- 
stood that no elaborate enquiry was made. 

It is difficult to understand the grounds 
upon which defendant bases his claim to be 
the sole heir of Faiza’s land. He has put 
forward no pedigree-table and no evidence to 
show that he and Faizaare descended from a 
common ancestor. Apparently, he accepts 
plaintiffs’ table to that extent, as he now 
says that both are descended from Salabat. 
That is a very convenient course for him to 
take, but ib affords no ground for rejecting 
the remainder of plaintiffs’ table. f 

There must always be an element of doubt 
in cases of the kind, but I think that plain- 
tiff has made out as strong 8 prima facie case 
as can be reasonably expected, and in the 
‘absence of anything definite to the contrary 
on defendant’s behalf, the first Court’s decree 
was, in my opinion, justified. h 

The appeal is accepted. The decree of- 


the Divisional Judge is reversed and that of 


the first Court rostored with costs to thé 
plaintiffs throughout. : 
Appeal accepted. ` 





(a. a. 59 P.W.R. 1909; 55 P.L.R, 1909.) 
PUNJAB CHIEF COURT. 
Crym Revision No. 1908 or 1908, 
February 8, 1909. 

Present :—Mr, Justice Shah Din: 
NATHU RAM AND OTHERS— DEFENDANTS 
— PETITIONERS 


versus 
NUR ILAHI AND OTHERS—PLAINTITES— 
RESPONDENTS. | 
Revision—Material irregularity—Practice—One re. 
spondent not servedunth notice of appeal Document, pro- 
duction-of, in reviston—Remand—Oiril Procedure Code 
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KANTI NARAIN AGNIHOTRI v. SAYAD SARDAR- SHAH. j 


(Act XIV of 1882), s. 823 — Civil Procedure Code (Act 
Y of 1908), O0. 47, R. 1. 

A document not produced before the Conrts below 

can neither be admitted in evidence for the first 
time on revision nor can the case be remanded to the 
Lower Courts for the purpose of placing it on the 
record, particularly where: the strict conditions laid 
down in section 628 of the Code,of Civil Procedure, 
1882, (Order 47, Rule 1, of the new Code) are not 
fulfilled in réspect of the said document. 
_ Aessowji issur v. G. I. P. Raslway Company, 31 B. 
881, (P.0.),11 © W.N. 721; 6 O.L. J. 5; 4 Å L. J. 
461; 2 M. L. T. 435; 9 Bom. L. R. 671; 17 M L. J. 347, 
followed. > 

It isa material irregularity to decide an appeal 
against the respondent’ Who has not properly been 
served with the notice of the date fixed for its hearing. 

Petition for revision óf the order of Divi- 


sional Judge; Jhelum Division, dated 2&th 


March, 1908, reversing that of Maunsif,- 
- Jhelum, dated the 20th November, 1907, dis- 


missing the plaintiffs’ claim. i i “s 
Order — (22nd October 1908).—Counsel 
produces a registered sale-deed, dated 16th 
December, 1890, (which was registered on 
5th February, 1891), to show thatthe house 
in dispute was sold to Devi Das, father of 
petitioners, by Bahadur and Shahabal. Notice 
with a view toa remand on this point. The 
deed to be put on the file. oe i 
Mr. Nanak Ohand, for the. Petitioners. 


Khowaja Karral-ud-din, for the Respon- - 


dents. a ; 
Judgment.—My chamber note of, 
22nd October, 1908, must be read as part of 
this order. Khawaja Kamal-ud-din, for the 
respondent, has called my attention.to the 
decision of their Lordships of the Privy 
Council in KessowjtIssurv.G.I.P. Railway Qom- 
pany (1), and has argued that Ihave no power 
to remand this case to the lower ,appellate 
Court under section 568 of the Civil Pro- 
cedure Code, 1882, or under order XLI, Rule 
27 of the New Code (Act V of 1908), so as 
to enable the petitioner to prove the 
sale-deed, dated the 16th December, 1890, 


which purports to relate to the house in dis- ' 


pute. I think that this contention is sound 
atid must prevail. The decision cited isin 
point, and the deed in question cannot be 
admitted at this stage of the proceedings. 
Apart from this objection, I think, on recon-, 
sideration, that sitting as a Court of revision, 


. I cannot interfere with the decision of the 


lower appellate Court without holding that 
if has’acted with material irregularity in 
(1) 81 B. 331 (P.O), 11 0. W. N. 721; 60. L. J. 5; 
4 ALJ. 431;X2 M. L.T. 435;9 Bom. L. R. 671; 17 
M L.J, 41. . 


the exercise of its jurisdiction, and this I can 
scarcely hold, so faras the omission of the 
Court to: take into account the sale-deed in 
question is concerned, for the simple reason 
that the said deed was not before it. 

Iam, therefore, of opinion that that deed 
cannot now be admitted in evidence, the more 
so as I consider that the “ strict conditions ”. 
laid down in section 623 of the Code of 1882, 
referred to by their. Lordships in the above 
cited decision (pages 388-389), are not fulfilled 
in respect of the document in dispute. 

I think, however, that the learned Divi- 
sional Judge was notjustified at all in hearing 
the appeal in the absence of Nathu Ram, 
respondent, who had not been properly served 
with notice of date of hearing. Sawan Singh, 
respondent, who was present, could not, with- 
out a power-of-attorney from Nathu Mal, 
defend the appeal on his behalf, On this point 
the affidavit filed in this Court by Sawan Singh 
is important. I, -tharefore, hold that the 
Divisional Judge committed a material irregu- 
larity in hearing the appeal without service 
having been effected on Nathu Ram, andsetting 
aside the decrée of the lower appellate Court, 
I send the case back for decision in accordance 
with law. . 

Parties will bedr their own costs in this 
Court. we 
. Petition accepted and case remanded. 





(s.c. 61 P. W. R. 1909; 7 P. L. R. 1909.) 
. PUNJAB CHIEF COURT.. - 
Secoxp CrvrL Arpgats Nos. 738, 789 or 1908. 
` January 16, 1909. 
Present :—Mr. Justice Robertson and 
é Mr. Justice Kensington. | 
KANTI NARAIN AGNIHOTRI— 
DHEFENDANT— APPRLLANT 


versus 
SAYAD SARDAR SHAH AND OTHERS 
— PLAINTIFFS AND DEFENDANTS— 


RESPONDENTS. 

Pre-emption—Sale of village land within Municipal 
limits for building purposes—Rrght of pre-emption— . 
—Punab Land Alirnation Act (I of 1900), ss. 2 
(3), 4 and 24—Punjab Pre-emption (Act II ef 1908), 
38.8 (1) and 21. ‘ 

The Panjab Government Notification No. 84 of 
14th May, 1902, issued under section 24 of the 
Punjab Alienation of Land Act (I of 1900), simply 
bars the operation of section 21 of the Punjab Pre- 
emption Act II of 1905, but does in no way affect the 
provisions of section 4 of Act I of 1900 as well as the 
provisions of Act II of 1905 relating to the exercise 
of the right of pre-emption over agricultural land, 
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BHAN SINGH V, HUKAM SINGH, 


The mere fact that Jand has been sold for build- 
fng purposes does not affect the right.of a pre-emptor 
in respect of agricultural land, if the pre-emptor ia 
otherwise entitled to the right 

Further appeals from the decrees of the 
Divisional Judge, Lahore Division, Gated the 
20th March, 1608, 

Mr. Grey, for the Appellant. 


Messrs. Fazal Hussain and Nabi Bakhsh, 


‘for the Respondents.. - 
: Judgment.—the two Appeals Nos, 


738 and 739 may be disposed of by one order, 


the points involved being substantially the 
same in both cases. ‘ 

Counsel for the vendee-appellant has fully 
recognised the great difficulties which stand 
in his client’s way. The lands concerned are 
clearly agricultural lands as defined in 
section 8 (1) of ‘the Pre-emption Act and 


section 2 (8) of the Land Alienation Act. 
Being situated ` within the Municipal limits 


of Lahore (though actually included in the 
village Mozang) they are by ‘Notification No. 
84, dated 14th May, 1502, (which was before 
the passing of the Pre-emption Act) issued 
under section 24 of the Land Alienation Act, 
exempt from the main provisions of that Act, 
but not from section 4 which deals with 
agricultural tribes.- The sales in question 
were not, therefore, in contravention of that 
Act, and section 21 of the Pre- emption Act 
is not’applicable. 

' The plaintiffs in each case, being members 
of-an agricultural tribe (Sayads) and owners 
of the estate, have a clear right of pre- -emption 
which they are ‘legally entitled to exercise. 

The mere fact that the lands have been 
sold, and are probably being pre-empted, for 
building purposes, does not affect the rights 
of the pre- emptors under the Act as drafted. 
This result is certainly hard upon bona fide 
vendees who are willing to pay a high price 
for building sites, and it may very well bea 
result not intended by the framers of the Pre- 
emption Act.- Nevertheless we are bound by 
“the terms of thelAct as fdrawn, and until 
some remedy is devised by the Legislature 
to meet exceptional cases of the kind, the 
purchasers have to face the possibility of 
having their bargains defeated by pre-emptors, 
who,may not on the general merits have any 
better claims than themselves, but who are 
equally willing to-pay a high price for 
building purposes and are fortunate enough 
to come within the four corners of a highly 
artificial Act, 
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The decisions of the lower Courts appear to `` 
us certainly correct in both these cases, taking 
the Act as it stands, and it is out of our 
power to attempt a remedy which is not as 
yet provided by the Act, even though wemay . 
recognise the very eousiderable hardship of 
the decisions to the vendees. i 

Both appeals must accordingly bè dismissed -` 
with costs tothe plaintiff pre-emptors in 
each case. 

. Appeals dismissed.. 


(s. c. 68 P.W.B. 1909; 52 P. L. B. 1809.) 

PUNJAB OHIHF COURT. 
MISCELLNEOUS Civiu Petition No. 34 oy 1909. 

March 9, 1909. 

Present :—Mr. Justice Shah Din. 

BHAN SINGH—Jupament- DEBTOR—— ` 
PETITIONER 
Versus g 
HUKAM SINGH AND ANOTHER— 


DECREE-HOLDERS—REBPONDENTS. 

Ewecution of decree—Stay of ewecution—Esecution 
Court to grant time for obtaining an order for stay of 
execution. 

On good ground being shown an executing Court 
should not’ refuse togrant to the judgment-debtor 
reasonable time for obtaining from the higher Oourt ` 
an order for stay of execution, 


Petition praying that execution proceed- 
ings be stayed pending the final decision of 
the appeal by the Chief Court.- 

Bhagat Ishwar Das, for the Petitioner. 

Order.—The execution has already been 
carried out in this case before the interim’ 
order issued by the office reached the execut- 
ing Court. This case affords an apt 
illustration of the hardship which is some- 
times caused by the Court, in which execution 
proceedings are pending, absolutely. refusing” 
to stay. execution, even on the judgment- 
debtor applying to the Court to do so, pending’ 
the receipt of an interim order from the 
superior Court. Ithink thaton prima facie 
good grounds being shown to exist in a proper 
case for the adoption of such a course, the : 
executing Court may well grant to the judg- 
ment-debtor reasonable time for applying to 
a higher Oourt for an order for stay of 
execution. f 

The present application must be rejected. 
No order as to, costs. 

Petition rejected. 


Vols mi 


NIZAM-UD-DIN 0. GULAM AHMAD. 


(s. 0. 64 P. W. R. 1909; 53 P. L. R. 1909.) > 
h PUNJAB CHIEF COURT. z 
| First CIVIL APPEAL No. 418 or 1902. 
March 15,'1909. 
y “ Present :—Mr. Jüstice Kensington and =; 
Mr. Justica Johnstone. . 
NIZAM- UD-DIN—Paintisr— 


APPELLANT 
versus 
S. GULAM AHMAD—DrreNDaNT— 
RESPONDENT. 

Arbitratim— Civil Procedure Code( Act XIV of1882), 
88, 520, 52L and 525—Practice— Court framing is mes byt 
omttivng to take evidence and decide them—Award— 
Incompetency of Court to go through the merits of 
award. 

Where in tho proceedings under section 525, O. P. C., 
1882, a series of issues were drawn, which substantially 
covered the matters referred to in ‘sections 520 and 621 
of the Code, but the Court after examining one of the 
arbitrators’ stopped the case and summarily dismissed 
plaintiff's application : 

Held, that the procedure adopted by the Court was 
materially irregular and liable to be set aside on 
appeal, and that the Court was bound to receive the 
whole ofthe evidence that might have been offered 
by the parties and then to record a distinot finding on 
each issue. 

Civil Courts have no power to sit as Courts of 
appeal to consider the correctness of an award on the 
merits in respect of matters of factor eyen of law. 
They cannot usurp the funotion3 of the arbitrators 
when once the parties have made up their mindg to 
have recourse to arbitration. 

Gulam Jilam v. Muhammad Hassan, 25 P. R. 1902, 
(P. C.) at page 99; 6 O W. N. 226; 29 C. 167, 4 Bom. 
L. B. 161; T2 M, L: J. 77, followed. 

First appeal from the order of the District 
Judge, Ludhiana, dated 24th March, 1908, re- 
jecting an application under section 525, Civil 
Procedure Code, 1882, for filing an award. 

Mr. Muhammad Shafi, for the Appellant. 

Messrs. Lal Ohand and Fazl- 1-Hussatn, for 
the Respondent. 

Judgment.—tThis is an application 
under section 525, Civil Procedure Code, for 
the fillng of an award given by two pleaders 


to whom the whole of a complicated dispute - 


< between the parties had been referred. The 
arbitrators appear to us to have been com- 
petent men, and in the examination of 
accounts they had the assistance of a -res- 
ponsible expert. They took year and a- 
half to go into the whole matter thoroughly 
and eventually delivered a lengthy, and’ on 
the face of it, well considered award, the net 
~ result of which was that they found the 
. defendant, on balancing all the transactions 
concerned, to -bọ liable to the plaintiff for 
Rs. 8,339. 

The defendant, as is very often the case 
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with the party- against whom an’ award is 
given, declined to accept the decision, and the - 
plaintiff has in consequence been compelled 
fo seek the ‘assistance of the Courts.:' The 
defendant then raised all sorts of objections, ` 
and a series of issues were drawn which 
substantially cover matters referred to in 
sections 520 and 521 of the Oivil Procedure 
Code.'’ The’ ‘parties then proposed to call 
evidence, but after examination of one of the 
arbitrators the District Judge stopped the 
case and ' ‘summarily dismissed plaintiff's 
application without specific findings on any 
of the issues. . 

We think it much to be regretted that the ` 
lower, Gourt should have acted in this hasty 
manner. There is no doubt that the parties 
were, to start with. genuinely anxious that 


_ their disputes should be settled by arbitration, 


and we can at present see none for supposing 
that the arbitrators did not do their best to 
arrive at ‘a fair conclusion after ‘thorough 
enquiry. It is aserious matter for the parties 
that all'this trouble and expense should have 
been taken in vain, and that they should now 
be referred to a regular suit. The transactions 
are now old. Many of them are of-so obscure 
a nature that there will-be great 'difficulty in 
investigating them through the Courts. And 
in any case the local knowledge which the 
arbitrators must have possessed of the peculiar 
business transactions in question described 
as “ ticket ” dealings) rendered them specially. 
fitted to unravel the tangle into which the 
parties had allowed their affairs to lodge. - 

Turning now to the’ last paragraph of the 
lower Court’s judgment, in which some five 
reasons are given for holding the award to be 
bad, we must say at once that most of them 
are open to the objection that they do not 
cover the specific points dealt with in section 
521, Civil Procedure Code. Mr. Lal Chand 
who appearsfor the defendant has evidently 
felt this difficulty, as in the course of his 
argument he did not touch most of, the Dist- 
rict Judge’s reasons, and took his stand on the 
point that certain items of account had been 
left undistributed, his contention being that 
the arbitrators were bound to realise and 
finally divide every single possible asset of 
the firm or firms concerned. These items he 
enumerated as follows’ :— 


JU) A billiard table referred to in an 


incorrectly translated para. of the 
award at page 12 of the paper book 


e 
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RAM RAKHA V, BELI RAM, 


7- (2) A transaction ina subsidiary Com- 
pany known as the’ Mufid-t-am (see 

pages 8 and 12). 
KO Two petty debt items of Rs. 50 and 

. Rs. 8-4-0 (see pages 11 and 21). 
'(4) An unascertained item described as 
due from-employees of the firm (see 
page 13). - 

(5). Rs. 9-3-0 due by Choudhri Ghulam 
Ahmad (see page 13). 

(6) Certain shop goods said to have been 
not sold (see page 21). The English 
and Vernacular records do riot agree 
as to the precise statement made by 
the arbitrator about these.goods, but 
we understand him to have. meant 
that nothing of any value was left 
in the shop. 

(7) Value of the good-will- of the 

. partnership. As to this we are 

4 quite clear that the supposed asset 
is of no value whatever. The parties 

had ceased dealing as a firm, and 

from the nature of their business 

the good-will ceased to be worth 
anything at all (see pages 10and 20). 

In regard to items other than No. 7, the 
arbitrators have given sufficient explanations 


when the award is considered ‘in connection ` 


with Hakim Baha-ud-din’s-evidence on pages 
19 to 21. We cannot allow that any, sort of 
prima facie case has been established for 

setting aside the award merely because of the 
arrangements made for disposal of these 
items. 

It is farther urged for the defendant that 
the arbitrator when examined as a witness 
(page 21) was obliged to admit‘an error of 
calculation. The supposed. error appears, 
however, to be due to a mistake of the Court 
in addition, the figures given atthe top of 
page 21 being erroneous. The matter should 
have been cleared up at once. When we 
look to the awarditself we donot find any 
indication of a mistake in calculation. 

In regard to the subsidiary Mujfid-t-am 
Company (item 2 above) -we agree with 
plaintiff's counsel that this transaction was 
not covered by the original partnership 
agreements of 20th September, 1904, and 12th 
February, 1905 (covered by the references to 
arbitration at pages -2 and 4), and as there 
wasa third party interestedin the Mujfid-t-am, 
the arbitrators were not empowered to do 
more than. “they have done i in the matter. 
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Our conclusion is that on the record as it 
stands the defendant has, signally failed to 
impeach the award. It must be borne in 
mind that the Civil Courts do not sit as 
Courts of Appeal to consider the correctness ` 
of an award on the merits in respect of matter 
of fact or even of law. [See the Privy Council 
ruling Ghulam Jilani v. Muhammad Hussan 
(1)]..They cannot usurp the functions of the 
arbitrator, when once the parties have made f 
up their minds to have recourse to arbitration. 

-Our difficulty in disposing of the case is 
due to the fact that the lower Court has 
summarily interfered without giving the 
defendant an opportunity of examining’ the 
witnesses whom he desired to call with ‘refer- 
ence to the first four issues in the case. We 
find it far from easy to understand what the 
defendant expects to gain by further evidence 
but until that evidence is recorded neither 
the District Judge northis Court can say 
what it may be worth. We feel bound to 
give him that opportunity, and accordingly 
accept the appeal and remand the case to 
the District Judge for fresh decision on the 
merits after evidence has been taken. 

Stamp duty in appeal refunded. Remaining 
costs of this Court to be costs of the cause. 


` (1) 26 P. R. 1902 (P. 0.); 60. W. N. 226; 290. 167; 
4 Bom. L. R. 161; 12 M. L. 4. T7.. 


. Appeal accepted and case remanded. 





(s. o. 65 P. W. Ri 1909; 54 P. L. R. 1909.) 
PUNJAB CHIEF COURT. `. 
Civiz Revision No. 65 or 1908. 
; June 8, 1908. 
Present :—Mr. Justice Chevis.~ 
RAM RAKHA AND OTHERS— 
DuFENDANTS—PRTITIONERS |, 
i , Versus ik 
BELI RAM AND. 0THERS— DEFBENDANTS— 
RESPONDENTS. i 

Limitation—Appeal insufficiently stamped —Mis‘ake 
—Ignorance—Otvil Procedure Oode (Act XIV of 
1882), s. 582 A, 

Where the deficient stamp was made up within the 
time allowed but the appellate Oourt dismissed the 
appeal as time barred on the ground that the original 
deficiency in stamp was the result of ignorance and 
not a bona fide mistake . 

Held, that no distinction could be drawn between 
iguoranceand mistake in such a case, which was clearly 


“covered by section 582 A of the Code of Oivil Pro- 


cedure, 1882. 

Petition for revision of the order of the 
Divisional Judge, Jullundur Division,!dated 
the 8th October, 1907, confirming the order of 
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theSub-Judge, Jullundur, dated the 12th June, 
1907, ordering the dissolution of partnership. 
` Pandit Sheo ‘Narain, for the Petitioners. 

Judgment.—In this case the Divi- 
sional Judge has rejected the appealas time- 
barred. 

~The'appeal was filed within time baton 
insufficient stamp. On Ist October, 1907, the 
Divisional Judge having noted that stamp 
was deficient, allowed a week for stamp to be 
made up. Stamp was made up accordingly. 
Then the Divisional Judge dismissed the 
appeal as time-barred, holding--that the 
original deficiency in stamp was the result 

of ignorance and not a bona fide mistake. I 
_ fail to understand how there could be such a 
thing as a mala fide mistake. ‘And I fail 
utterly to see how when a deficient stamp is 
filed through ignorance, this can be said to be 
anything but a mistake. I utterly fail to 
grasp the distinction which-the learned Divi- 
sional Judge has drawn between ignorance 
and mistake. 

Section 582A clearly covers the case in 
my opinion. I'teverse the Divisional Judge’s 
order dismissing the appeal as time-barred, 
and remand the appeal to him for’ decision on 
the merits. 

Stamp in this Court to be refunded, other 
costs of this Court to be costs in the cause. 

Petition accepted, case remanded. 





(s. 0.66 P. W. R. 1909.) ° 
PUNJAB CHIEF COURT. 
Szconp Orv Arrear No. 389 or 1901. 
July 13, 1901. 

Present :—Mr. Justice Harris. 
KIRPA SINGH AND O0OTHERS— PLAINTIFFS 
— APPELLANTS 

$ versus 
QURDIT SINGH AND OTHBR8— 


DEFENDANTS— RESPONDENTS. 
Custom—Successton—Proprietor dying lawaris— 

Meaning of lawaris—Rishtadar—Bhayachara tillage— 

Scope of agnatic theory —Wife’s cousin once removed, 

._ Where the Riwaj-t-am provided that the proprietors 
of the patti would be successors of a proprietor dying 
lawaris (without heirs): 

Held, that it would be an unwarrantable extension 
` of agnatic theory to allow the proprietors of the pathi 
in a Bhyachara village to succeed to a deceased pro’ 
prietor in the presence of his wife’s lst cousin once 
removed, who is a member of the proprietary body 
of that village and is also in possession of-his holding. 
Such a relative though not yak jada i isa rishtadar of 
the deceased and the term warts does not necessarily 
include blood relations only. 
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Lehna v, Kishan, 78 P. R. 1888, and Badhawa v. 
Deva Singh, 141 P. R. 1893, distinguished. 


Further appealfrom theorder of the Diinons 
al Judge, Jullundur Division, dated the 20th 
March, 1901, reversing the order of the Munsif, 
2nd- Class, Jullundur, dated the 20th October, 
1900, deeresing 80 kanals and-14 7/9 marlas 
out of 84 kanals in plaintiff’s. favour. 

' Mr. Harris, for the Appellants. . - 
-.Bakhshi Sohan Lai, for the Respondents. 
Judgment.—tThe proprietors of the 


village claimed the estate of Chuhar deceased 


which is in possessian of Gurdit Singh, 
defendant, onthe ground that Chuhar died 
without heirs (lawaris)and the. estate escheats 
to them. : 

The first Court found, and the Divisional 
Judge accepted the finding, that Gurdit Singh 
is the first cousin once removed of Chuhar’s 
widow, but the Courts differed as to the right 
of the proprietors of the village to succeed. 

Besides an important admission by the 
proprietors at mutation that Chthar was 
Gurdit Singh’s greatuncle’s son-in-law, there 
is the evidence of Buta to the same effect. 
There is no evidence to rebut those state- 
ments, and appellants cannot here suggest 
any other father for Chuhar’s widow than 
that given in the pedigree-table noted in the: 
judgment of the Divisional Court. The matter 
had been put genérally in issue, and no reason 
whatever is disclosed for remand for: further 
enquiry on that point. - 

In para. 58 of the Rivaj-t-am. the pro- 
prietors of the patti or village are stated as 
the successors of the proprietor who dies 
without heirs (lawaris). 

T am not prepared to go so far as to, hold’ 


. that the word waris in’ the above para. only. 


includes blood relations, though in Badhawa 
v. Deva Singh (1) and perhaps in Roe and 
Rattigan’s Tribal Law in the Punjab, page 87 
para. 5, that view wasfavoured. Though in 
the ruling above cited the village was- not 
homogeneous and the last holder’s gét had 
died out, the decision was made .to depend- . 
mainly upon a particular feature in the case, . 
vis., that the family originally received the 
land from the village proprietors as a gift, 
which in the absence of yakjaddts reverted. 
Besidesin that case the proprietors were in 
possession. Lehna v. Kishen (2) has also been 
cited for appellants, but there the proprietors, 
were of the same gétand of the same sub-, 


(1) 141 P. R.1893. . (2) 78 P. R. 1888, 
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divjgion of the village as-the lagt owner, and 
the.report does not-disclose the final decision. 
: Here ‘the village tenure has been found to 
be Phayachura, and the gôt in the village 
numerous, while the defendant is in posses- 
sion. Defendant is not a yak jaddi but he is, 
a rishtadar and a proprietorin the village, and 
it would seem in the: present case an unwar- 
ranted extension of the agnatic theory to 


decree possession to the other proprietors in 


the village. . ee i i 
_ I affirm the Divisional Judge’s order dis- 
missing the claim, and I dismiss the appeal 
with costs. 

“aad à 
Appeal dismissed. 


) 





ae ALLAHABAD HIGH. COURT. 7 
` Sxconp Civin Appsat No..320 or 1909. 
December 13, 1909. 
Present :—Mr. Justice Karamat Husain. 
_ Musammat PARMI—Ptarrivy—A PPRLLANT 
ee: i versus. 

Musammat MUNDA—Dzevanpant— = 
B RESPONDENT. - 

Hindu Law—Successron—Raghis of daughters inter se 
—Indigent daughters—Father-in-law of oxeof the 
daughters ın a better positum than that of the other. ` 

Where neither of the two daughters of a deceased 
Hindu had any property of any congiderable value of 
her own, but the father-in-law of one of them was ina 
better position than that of the other: Held, that the 
daughter who hada poorer father-in-law was com- 
paratively poorer than the other and was entitled to 
succeed to her further’s property. 

Auth Kunwati'y. Chandra Dai, 2 A. 561, Damo v. 
Barbo, 4 A. 243, followéd. ss 

Second Appeal: from the decision of the 
District Judge of Banda, dated the 15th 
January, 1909. . we aa 
: Mr. Satya Ohandra” Mukerji, for the Ap- 
pellant. | : : 
“Mr. Gulzari Lal, for the Respondent. 

Judgment.—tThis was a suit by one 
daughter against another of a Hindu govern- 
ed by the Mttakshara.~ The Court of first 
instance came to the conclusion that the defen- 
dant was in poorer circumstances than the 
plaintiff and dismissed the suit. That decree 
was confirmed by the lower appellate Conrt 
which found that neither of them had any pro- 
perty of ary considerable value of her own, 
but that the father-in-law of the plaintiff 
was well to do while that of the defendant 
was in poorer circumstances. The plaintiff 
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“comes, here. in -second appeal and it is 


argued on her behalf that the plaintiff and 
the defendant both come’ within the category 
of indigent daughters, and that, therefore, they 
have equal rights inlaw. On the “authority 
of Audh Kunwari v. Ohandra Dai (1) and 
Danno v. Darbo (2), I am of opinion that the 
defendant is comparatively poorer than the 
plaintiff.” In these circumstances the appeal - 
fails and is dismissed with costs, which in 
this Court will include’ fee; on the higher 

scale., - ; ' k 
; Appeal dismissed. © _ 

(1) 2 A. 581. $ KA. 
(2) 4 A. 243. : 


(s. c. 18 0. W. N. 313.) 


CALCUTTA HIGH COURT. 
RRGULAR CIvIL Appwars Nos. 98 AND 132 
or 1906. 

August 11, 1908. j 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-din. E 
G. R. FOX AND ANOTHER— DEFENDANTS 
ÅPPELLANTS 


versus 

BENI PERSHAD KOER—Ptatytirp— A 

| RESPONDENT.. 

Limitation Act (XV of 1877), Bch. IT, arts: 89, 99 
and 116—Agent, suit for account agımst— Illegal 
gratification, money paid on account of —Proof by 
voucher. j g 5 

A suit to recover certain suma of money received g 
by an agent in the course of his ‘duties and mis- 
appropriated by him, comes under art. 116 of Sch. IL 
of thə Limitation Aot if the agency was oreated 
under a registered instrument. But if the agent is 


. only sued in respect of want of due care and dili- 


ponve in his agency, the suit clearly comes under arts. - 
and 90. ii Á 

Harendra Kishore v, Adminsstrator-General, 12 C7 
357, Banga Reddiy. Chinna, l4 M. 465 and Hurri. 
nath v, Arishna Kumar, 140. 147 ; 18 IL A. 123, dis- 
tinguished. ? ' spe 

Where illegal gratifications are 
he must in an account suit show 
their destination. 


given by an agent ` 
that they reached 


When an, account is being taken, no item can, © > 


be passed without a voucher or a clear 
the favts. 


Appeals from the decrees of Babu Nistaran 
Banerjee, Sub-Judge of Shahabad, dated De-- 
cember 22, 1905. i 

Babus Dwarka Nath Ohuckerbutty, Nagendra 
Nath Mitter and Mr. G. Sarkar, for the 
Appellants in No, 98.- - 


account of 
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Babus Jogendra Olandra ‘Ghose aal Gones. 
Dutt Singh, for the Respondent. 

- Babus Basanta Kumar Bose and Gones Dutt 
“Singh, for the Appellants in No. 132. 

Babus Jogendra Ohandra Ghose and Nagen- 
dra Nath Mitter, for the Respondent. 


Judgment.—tThese two appeals arise 
out of a suit for account brought by the Duri- 
raon Raj against Mr. George Fox, Assistant 
Manager i inchargeof theBalia Division, and one 
Sheo Sagar Roy, the collecting agent appointed 
by him, for an account. A sum of twenty- sight 
thousand and odd. was claimed and the Subor- 
dinate Judge in the Court below has, ‘after 
tuking theacéounts himself in the course of thé 
hearing, found that the defendant, Sheo’ Sagar 
Roy, is liable for all monies collectéd ‘and 
not accounted for to the amount of thirteen 
thousand eight hundred and sevonty- Six 
rupees fourteen annas- ‘and = ten Ten 
(Rs. 13,876-14-10) and cost proportionately, 
and has found Mr. G. Fox only liable for’ ‘acts 
of management in respect of one item. ‘Of 
Rs. 4,000 which he considers was imptoperly 
advanced by Mr. G. Fox to a Counsel at Al- 
“ lahabad as ‘retaining: fee for conducting à Gers 
tain litgation i in the Balia District ‘which’ the 
Counsel in question neglected to do. ‘” 

In Appeal No. 98 we are concerned with 
this sam of Rs. 4,000 only. Mr. Œ. Fox has 
based his appealon fwo grounds, first, that 
the suit is barred by limitation as against 
him, and, secondly, that on the findings of the 
lower Court he is not liable for the Rs. 4,000 
in question. ‘Mr. G. Fox tendered his resig- 
nation on the 24th April, 1902, and contends 
that it was accepted on that date. The 
plaintiff relying on a previous deposition of 
Mr. Fox which was apparèntly mistaken 
fixes the date of tender of resignation on the 
27th April, 1902. The suit was brought on 
the 26th April, 1905. The’ question to be 
determined is whether the suit is barred by 
three years’ limitation under art. 89. On 
the facts disclosed on the evidence it appears 
to us that if the three years’ limitation applies 
and if there was no subsequent acknowladg- 
ment of liability the claim agains’ Mr. Fox 
is clearly barred. It is proved beyond doubt 
that he tendered his resignation on the 24th 
April, 1902, to his brotber, Mr. Charles Fox, 
who was the manager of the Raj at a place 
only two miles distant from Dumraon. The 
resignation Was at once oornmunicated to the 
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Moharañi, and in the list of documents filed 
by her in another suit’ the ‘letter of resigna- 
tior dated the 24th April, 1902, and her letter 
accepting it of the same date are specifically 
mentioned. "Mr. Fox ‘by a petition ‘to: the 
lower Ocurt-dated 15th June; 1905, called for 


“these letters whiclt ‘were not "produced: It 


must, therefore, be’ takèn as an incontroverti- 
blef: act’that' the resignation was tendered 
and accepted “on the 24th April 1902. ° The 
c6ntention that the Moharani being” a 
purdanashin lady ft must be established that 
she knew and ‘utderstood the question’ of 
resignation’ cannot be considered as the-Moha- 
ráni is'shown to ‘have largély’mandged her 
own affairs and in thelétter which she ‘wrote 
to Mr. Fox'on that‘ date ‘she evidently ex- 
pressed some wish that hé should resign. 
Further’ Mr. Fox wrote another’. letter 
beginning,— ‘at the Mobarani’s request I 
resign?’ But the respondent contends that 
six years’ limitation applies, and, secoudly, 
thatthe subsequent correspondence contains au 
Acknowledgment of liability which brings the 
ofse within the ruling of W. BR. Fink v 
Buldeo Dase (1). TALIS OS 

- As regards the first point we have Bees 


referred to the rulings in Harender Kishore 


Singh v. The Administrator-General of Bengal 
(2) and Ranga Reddi vi Ohinna Reddi (8). 
Neither of these rulings sedm® to have any 
application to the present’ hit. In the case of 
Harender Kishore Singh v. The Administrator- 
General of Bengal (2), the suit was to recover 


“ certain sums of money received by the agent 


jn the course of his duties and misappropriat- 
ed by him; and it was held that the agency 
being under a registered instrument, art. 116 
would apply. The Madras case was on a regis- 
tered partnership agreement and obviously 
would have no application. There was e 
case, e.g., Hurrinath Rat v. Krishna Kumar 
Bakshi (4), where the Judicial Committee 
held in a case of similar nature to ‘the pre- 
sent that art. 118 of Act IX of 1871, now 
art. 120 applied, becausé art. 89 of that ‘Act - 
did not contain the words it now ’'does- 
with regard to a suit for account, “or: 
where no such admission is made when: the 
agency terminated.” This also-has no > bearing 


on the present case. We find the- Paling | in 
EN N. 524; 26 0.715. 
2) 12 0. 857. ta 


E 


.14 M. 465. 
14 0. 147; 13 1, A. 128, 
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Harender Kishore Singh v. The Administrator- . 


General of Bengal (2), which appoars to 
stand alone, is clearly. distinguishable from 
this case, inasmuch as here.there is no 
allegation of misappropriation, no allegation 
of-money actually passing through Mr. Fox’s 
hands, and no breach of a registered.con- 
tract, inasmuch as the contract gave Mr. 


„Fox power to make advances to the Counsel 


and he is only sued in respect of want of due 
care and diligence in his agenoy which clearly 
comes under arts. 89 and 90. 

< As regards the question of sakkal 
ment giving afresh period of limitation the 
caso of W. R. Fink v. Baldeo Dass (1) clearly 
does not apply to this case. -In that case 


there was a letter written by the defendant 


to the. plaintiff within three years of suit 
agreeing to pay as per account enclosed, and 


it was. held that such a: letter was sufficient” 


acknowledgment to save the claim for reut 
being barred. As regards the sale of piece- 
goods in that case it was alleged that there 
was an-open account between the parties and 
an implied promise to pay. > 
ed admission consists merely of a note con- 
taining a list ok servants in Mr.- Fox’s 
hand-writing. “The above: noted servants 
are. urgently required by -me to close 
the Raj accounts.of the-Balia Division.” 
There is no. admission of. an open account 
between Mr. Fox and the Raj. Indeed this 


rather shows.that no such liability was ad-_ 


mitted- and the deposition of Chandi Proshad 
who took charge from Mr. Fox shows that 
the. list was made by -Mr. Fox long after 
Chandi- Proshad had taken charge on the 
30th April. Thefact that Mr. Fox stayed 
at Ghazipur with a staff of officers to clear 


up accounts does not constitute him a con-, 


tinuing agent. with an acknowledgment of an 
open: account due from him.. 

As regards the:second point in appeal, 
that on the findings of the lower Court Mr. 
Fox isnot liable as regards the Rs. 4,000, 
we find that Mr. Fox was empowered by his 
letter of appointment to appoint, retain and 
engage Counsel, and that the arrangement 
of- advancing Rs. 4,000 to Counsel to carry 
through a litigation worth Rs. 1,69,995 ata 
low daily fee of Rs. 50 a day for work in the 
mofussil was in itself a reasonable arrange- 
ment. Moreover, he had the sanction of the 
Manager, Mr. Charles Fox, who after the 
money had been paid by telegraphic money- 


5 


Here the alleg- ` 


1909 


order ordered that it should’be transferred 
to the name of the Counsel concerned and 
thereafter dealt with “as we may be advised.” 
If any one was liable for this sum the Mana- 
ger, Mr. Charles Fox; was liable. Sections 211 
and 212 ofthe Contract Act certainly do - 
not apply to this transaction. . There was 
no disregard of directions, neglect or want of 
skill, or, misconduct, nor any want. of, rea- 
sonable diligence. It is argued that the 
money being advanced in June 1898 steps 
should have been taken before April-1902 to 
recover it. But there was no time limit 
placed on the agreement with Counsel and 
no suit would lie for its recovery. Besides the 
responsibility for dealing with the transfer 
to'Counsel was taken over by Mr. Charles 
Fox. He said in writing that it would be 
thereafer dealt with as he may be advised. 
This was on the 27th October, 1900, appar- 
ently. Mr. C. Fox had previously-on the 
15th February, 1899, sanctioned this advance 
by recording “this sum can remain against 
the Division and be accounted for in 1806 F.”, 

“We, therefore, think that on the- findings 
and on the evidence in. the case Mr..G. Fox- 
isin no way liable forthe Rs. 4,000. On 
both these points, therefore, the appeal must 
succeed. 

The, judgment and, deoree of the Sub- 
ordinate Judge against Mr. George Fox 
must be discharged and the suit against him . 
dismissed with full costs in the lower Court. 
and costs on Rs. 4,000 in this Court. . 

As regards Appeal No, 132 the piecemeal 
way in which the papers have been printed 
has put us to great difficulty: andthe learned 
Vakil forthe appellant even now is unable 
to support his contention by reference to 
original documents which do not appear in, 
the printed books. The defendant, Sheo. Sagar 
Roy, has bəen held. liable for Rs. 13,876 for 
monies that passed through his ands and. 
were not accounted for. The same plea of 
limitation is taken as in the other case, inas- 
much as Sheo Sagar is said to have resign- 
ed onthe 23rd April 1902.. An item of 
Rs. 5,828 and four other items the lower Court 
has rejected, as also the item of Rs. 4,604 
for bills presented twice and some petty items 
amounting to three or four hundred rupees. 
It is further urged that Sheo Sagar was Mr, 


“George Fox’s sub- agent and his liability is 


covered by Mr. G. Fox to the extent of-the 
whole claim except the sum of Rs. 729 and odd, | 
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The limitation question depends on the on the reccord they might have gona into the: 
question of sub-agengy, forthe appellant says, defendant’ 8 own pocket. The only receipts 
not that his services were dispensed with by which he’ produced were those of his own 
the Raj,’ but that -Mr. Fox:had taken away underlings who are said to have disbursed the 
the general power-of-attorney to act for him money, and not the receipts of the-actual payee, 
prior. to. 24th April 1902. In arguing the The item 880 for Rs. 140 and odd billed 
appeal of Mr. Fox which we have disposed for travelling expenses of’ Hurbans Sahai 
of the contention that Mr. G. Fox was and actually spent on alleged legal fees and 
himself the agent of Mr. Charles Fox was expenses of cases ‘sre probably of the same 
not even submitted to us. .We agree with nature as the above and have, we think, been 
the -Subordinate Judge that this is a case rightly disallowed. The-item . 899- for’ Rs. 8 
which ‘exactly falls under section 194 of the fee of Syedpur mukhtear is disallow- 
“tho Contract Act. It is clearly shown om -ed because no receipt is produced. This may 
the evidence that no money passed through be a hard measure, but it is strict law, when 
Mr. Fox’s hands. All money on the loan’ an account is being taken such items cannot 
- cheque system passed through the defendant be passed without a voucher or a ‘clear’ 
No. 1’s hands and that this defendant al- account of the facts. 


lowed separate’ account to be opened in his As ‘regards item 825 for Rs. 2,861:14-9 


‘own: name in the books of the Raj. There- 
fore, apart from the powers conferred on him 
by Mr. Fox he was entrusted with the special 
control of the money part of the business of 
the -Raj in the Balia Division. - Moreover, 
Mr.-Fox denies that he ever dismissed the 


due to Hira Lal mukhtear Rs. 1,231 is set 
off as obtained by Sheo Sagar on. another - 
account. -It is urged that there is no evi- 
dence of this set off, Tt is true there is 
no oral evidence, but the Subordinate J údge 
had the -accounts before him and must have 


appellant, Sheo-Sagar. Woe, . therefore, find found the'set off in them, but the appellant 
that the: appellant was not the sub-agent not having printed the: account on which the 


of Mr. G. Fox and that the suit against hih 
is not barred by limitation. - 

As regards the items of expenditure found 
against the defendant we are frst asked to 
_ consider ‘the petty item of Rs. 23-6 thé 
bill. for ineasurement expenses paid to Birj- 
raj Ozha, a servant of the Raj, which the 
auditor found had been actually spent on 
“some distraint expenses. . We think the Sub- 
ordinate Judge was fully justified in dis- 
allowing the money drawn for one purpose 
and spent for another. 

Next comes the sum of Rs. 5,828-10 as 
alleged to have been ‘given out to subordinate 
Raj servants for so-called Sukarana mukhtear 
fees. The Subordinate Judge found that these 
are really illegal expenses which were submit- 
ted long after the expenditure and not sup- 
ported by any voucher or any evidence of the 
nature of the secret service in which they 
were spent. It is admitted that the so-called 
Sukarana- Balia mukhtear’s fees are nothing 
more or less than illegal gratifications as the 
word “Sukarana’ implies. No doubt the’ 
Moharani allowed such presents to be given, 
but this would not. take away from the 
defendant the liability of showing that they 
reached their destination. For all that appears 


Judge ‘relies we cannot’ help him,” The’ 
appellant, Sheo Sagar, himself ‘who is’ in 
Oourt is not prepared to swear that the Bet” 
off would not be found in ‘the accounts. 


A strong objection is taken to the g0- -called ` | 
double bills of Rs. 4,604 and we had , to 
adjourn the case for four days in order that. 
“the- evidence on the record ag regards this 
matter might ` be looked “into? After some 
difficulty the duplicate bills ‘were produced 
and shown to us, and we are satisfied that 
the Subordinate Judge is’ right, ‘and what 
is more satisfactory is that the learned Vakil 
for the appellant is also’ satisfied that the 
Subordinate Judge is right. There appears 
to be still some arithmetical error in the 
totals but this must be‘ adjusted in the 
office so as to make the totals tally, the 
difference is only Rs. 15 and odd. The last 
item for Rs. 779 is admitted. 

The result is that the appeal of Sheo 
Sagar No. 182 must be dismissed with costs, 

To mark our sense of the very unsatisfactory 
way in which the paper-books have been 
prepared in this case we allow no paper-. 
book charges to either party. ` 

f Appeal” No. 98 allowed, | 
Appeal No. 182 dismissed, 
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_ (s. ¢.18 C. W. N. 80.) 
CALCUTTA HIGH COURT. 
n, ORUMINAL Revision Case No. £9 or 1908 

R - March 25, 1908. 

Present: —Mr. Justice Woodroffe and 
. Mr. Justice Geidt. 
JALIL AND otHexs—PRTITIONERS 
versus 
"HMPEROR—Oprosrre Party. 

“ 'Oriminal Erocedure Code (Act V of 1898), 8. 122— 
Surety for good behaciour—Meamny of “unfit? — 
Afagistrate’s discretion—High Court's power of in- 
_ torference. 

Per Woodroffe, J—The Magistrate has to determine 
under section. 122 of the Criminal Procedure Code, 
in each case whether a person offered asa surety, 
isı a fit or unfit ‘parson. The Legislature has not 
partioularised any kind of unfitness, but has left 
the matter fo the disoretion of the lower Oourt. 
The High Coart will-in,each case consider whether 
the order of tae Magistrate is reasonable or not. 

Ram Pershed v King-Emperor, 6 O.W N. 598 and 
Abmash Mulakar v. Empress, 4-0. W. N. 797, dis- 
tinguished, 

Per Geidt, J.—The unfitness referred to in section 122, 
Criminal Procedure Oode, though it may not excludé 
the ides of pecuniary unfitness is more concerned with 
, the idea of moral unfitness. - 

, Rule against the order of the Magistrate of 
Dacca i in a case of sureties for good behaviour. 
One of the proposed sureties was. the father- 
in-law of ore of the`petitioners; and according 
to the Police report, the other proposed sureties 
belong to the petitioners’ gang of. bad. charac- 
ters and are “ex-convicts. The Magistrate has 
held that the sureties are unfit. ; 

‘Babu Sarat Ohandra Lahari for Babu 
Harendra Narain Mitra, for the Petitioners. 

‘Judgment.’ 


Woodroffe, J —In this case the Magistrate 


says thatin his, opinion the sureties appear 
to be unfit. This is a case of sureties for good 
behaviour. 


Section 122, Criminal Procedure Code, says ` 


that a Magistrate may refuse to accept any 
surety for good behaviour, offered under this 
Ohapter on the ground that, for reasons to be 
recorded by the Magistrate, such surety isan 
unfit person. The Magistrate, therefore, has 


to determine in each case whether a person , 


offered as surety is a fit or unfit person: and 
as ‘regards this matter, the Legislature has 
given him a discretion.” The Legislature has 
not particularised any kind of unfitness. It 
has left the-matter to the discretion of the 


lower Court though this Court will i in each- 


case consider, according to its own ciroum- 
~ stances, whether the-order passed by the Ma- 
gistifate is a reasonable order to make or not. 


` 
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In my opinion this is not a casé ‘in which 
we should_interfere. It has, however, + been 
suggested that we are bound to do- so by 
virtue of two reported decisions which have 
been cited to us. The first is contained in 
Ram Pershad v. The King-Emperor (1) and 
the otherin Abinash Malakar v. The Hmpress 
(2). In-my: opinion, in all cases what we 
should first look to are the words‘of the 
Statute itself. I doubt whether a reported . 
decision upon a matter of the kind now before 
us is binding, unless possibly where “the 
circumstances are in all respects the same as 
those referred to in ‘the: reported decisions’ 
which are relied upon as an authority. 

However that may be, I am of opinion that 
these two cases do not conclude us. In the 
first place, I have to point ont that the deci- 
sion in Ram Pershad v. The King- Emperor ` 
(1) is obtter.dictum. The learned Jugdes say 
this that under the circumstances stated they , 
have no alternative but to discharge the rule. 
They then: proceed with certain observations 
which have been relied upon. They say also 
this that “as regards the question of resi- 
dents or non-residents, we may refer the 
Deputy Magistrate to the case of Abtnash : 
Malakar v. The Empress (2).” If we refer. 
to that case, we find that the learned Judges 
there decided on the facts of that particular 
case that the Magistrate was>not justified in. 
refusing the sureties simply because they 
lived at a great distarice from the house of one 
Abinash Malakar and, therefore, they could not 
be expected to exercise due supervision over 
his doings. They considered in that case that. 
the reasons were not sufficient to refuse the 
“sureties. They then made certain general 
observations which ifbinding at all upon a 
matter which is ‘one of discretion bind only 
upon the same state of facts. 

The facts are, however, not the same here. 
The Magistrate considers, having regard to all’, 
the circumstances one of which is the question 
of control that the persons offered as suretivs 
are not fit persons and has refused. to accept’ 
them.- ` 

I would, therefore, discharge the Rule. 

Geidt, J—T agree. I am unable to accede’ 
ko the contention of the learned pleader who 
has appeared “for the petitioner that the 
word “ unfit” in section 122, Criminal Pro- 
cedure Code, has reference only to the. 


M 6 0. W. N, 593.. : 
2) 4 0. W. N. 797. 


i 


“good bahavioar. 
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pecuniary position, of the pergon who offers 
himself as suréty, The word ‘ ‘onfit” does not, 


in ordinary language, connote that idea. If we` 


look at. section 513, Criminal- Procedure Gode; ` 
we find that whereas in an ordinary. case a 
Magistrate may accept-a deposit of-money.in 
place of a surety,.ap exception is made where 
& peraon is called on to “£urnish secarity for. 
In my opicion, the unfit- 
ness referred to in section-122, Criminal Pro- 
osdara Coda, thoagh it my not exclude the 


“ idea of pecuniary unfitness is mora concerned - 


with the idea of moral unfitness. .I, therefore, 
agree with the order proposed by. my learned 
brother. ' f , si 
ME b x ` Rule discharged. 





KA o. 11.Bom. L. B. 1250.) 
“BOMBAY, HIGH COURT. 
ORIGINAL Orvis Surt-No. 366 oF 1909. 

Angist 12,1909. ` 
‘Present: —Mc. Justice Macleod. - 
BAPUJI SORABJI FRAMJL AND OTHERS — 

PLAINTIFFS - 
` versus > o : 
‘Tag CLAN LINE STEAMERS Tia 


.ı DRFANDANTS. |, 

Contrart Act (IX of 1872), ss. 99, L7L—Stoppaye in. 
transit—Up tu whit ~ time ‘transit continues —Unpaid 
seller's right towmsist on marshalling of asseto by 
oreditor—Principal— Fuctor—Lien. 

When a place is fixed by the directions’ given by 


> 


- the buyers tothe seller as the ultimate destination 


‘of the goods aud a fortiori: if there ia an express 


gtipulation as . to their deskination in the contract of | 


sale, the transit is not at an end until the goods reach 
that place. 

Itis a-general rule khat when goods are sold to 
be sent to 4 -partioular -destination ‘named by the 
vendee, the right of the vendor to stop them con- 
tinues until they arrive atthat place of destination. 

” Apart from any special agreement between a 
principal and-his factor, thè factor has only a lien on. 
goods actually received into-posdeasion for adyan 
made by him to the principal. _ 

An-unpaid -seller has the equitable right of insist- 
inz on marshalling the assets, that is to say, o 
forcing ‘the oreditor to exhaust’ any other securities 


held by him towards satisfying his claim ‘before, 


proosading on the goods of the unpaid seller.’ 
Mr. Oohen, for the Plaintiffs. 
: Mr. Robertson, for the Defendants. -  - 
.Judgm ent.—On the 30th July, 1906, 
‘Albert Block of Manchester entered into an 


i arrangement, with one C. A. Hirst carrying 


on business-in Manchester under the name_of 


Millerson and Company: “Under that arrange- - 


ment Block became Millerson‘‘and Company’s 


2 


agent for the aapa of P tr sale 
. to India. On receipt, of the ‘shipping docu- 
ments from Millerson, Block was to advance65 
per cent. of the-invoica value). gatting.at the 
game time a commission.of 34 per cent. onsauch 
valne as remuneration for putting Millerson 
and Company in direct communication with 
his constituents in India. On receipt ofaccount 
sales from India, Block was bound to:account, 
to Millerson and Company for the surpliis if 
“Any, over this 65 per cent, advanced while’ 
Millerson and’ Company were responsible to 
Block for. any short fall; should the. goods 
after deducting all charges. including a 34 per 


_ cent. salling commission in India, realize less 


than the 65 per cent. advanced. ‘Block also 
undertook to make advances Up to £5, 000 
~ outstanding at any’one time. 

Block then entered into an arrangement 
with the plaintiffs for the despatch - of ‘goods 
to them in Bombay and the first consignment 
“was made in September (see A. S. B. 22) but 
‘the terms on which business was’ tö be done 
are set ont in the plaintiff's letter of the 23rd. 
November 1906 (Exhibit A. S. B.9),  ' 

‘In August plaintiffs had cometoan arrange- 
_ment..with the National Bank of India in 
London, the terms of which’ are set out in 
the plaintiffs’ letter .of . the 28th of August . 
1906 and confirmed by the Bank on the 29th . 
Augnst 1906 (Exhibit M:) REES 

The result of these ` two ‘arrangements was 
that Block was to receive from the National 
Bank of-India (hereinafter- called the. Bank) . 
65 per cent. of the invoice value of goods sent 
to the plaintiffs by- Millerson and- Company 
through ‘Block, on handing over the Block, 
the shipping docaments relating to. sach goods, 
The Bank was to hand over the shipping’ 
documents to plaintiffs on the terms existing 
between the Bank and the plaintiffs for that 
class, of business up to the amount of cash 
credit allowed by the ‘Bank and’ plaintifs 
were responsible to the Bank for the advances 
made on their aocouñt by the Bank to Block. 
The plaintiffs’ were to-‘realize the “goods, at 
bast prices obtainable and render account sales | 
.to Block. In case of any short fall after ‘de- 
ducting all charges and commission Millerson 
and Oompany were to maka good ‘the 83m3 
‘to the plaintiffs and ‘Block guaranteed to . 
plaintiffs the payment of any “such short fall,- 
in the event of Messrs. -Millerson ` and Odm- 
_ pany failing to pay. | 

In paranana. of. these areas zaman ed 
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toa very large amount were consigned by 
Millerson and Company to the plaintiffs for 
sale through Block. On the 18th January 
1907, the plaintiffs wrote to Millerson and 
Company Exhibit—N. giving them advice 
regarding the consignment of cases of ‘tin 
plates for sale to Bombay. 

On the 12th February 1907 J. C. Fallow, 
agent in Manchester for Messrs. E. Lloyd 
and Company, sent them an order for 250 
cases tin plates on account of Millerson and 
Comp ny delivery four to five weeks, free on 
board Newport terms less 4 per cent. discount 
14 days (Exhibit F. W. L 1 and 2). On the 


13th February Messrs. E. Lloyd and Com-. 
pany wrote to Millerson and Company con- ' 


firming the order (Exhibit F. W. L. 3). 
On the 26th February, Millerson and 
Company wrote to Messrs. Lloyd and Com- 
‘pany : “Herewith we beg to hand your in- 
structions and marks for our shipment to 
iy We have received a call te”? (F. W. 
L, 4, 
On the 2nd March, Millerson and Company 
: wrote to Messrs. Lloyd and Company asking 
them to forward the, goods to Newport in 
time to be shipped on board the Clan Macleod 
aed for Bombay on the 30th March (F. W. 
~ ZL, 5). 

On the 21st March Lloyd and Company 
sent to Millerson and Company invoice for 
200 cases and on the 27th March invoice for 
fifty cases., Both state that the goods are 
forwarded to Messrs. Whittingham and Com- 
pany Newport for shipment on account of 


Messrs. Millerson and Company (F. W. L. 6, 


and 7). Messrs. Whittingham and Company 
were shipping agents at Newport and accord- 
ing to the evidence of their clerk, Peter 
Cowley (Exhibit—2) acted as agents for Lloyd 
and Company to put the goods on board and 
were paid by Lloyd and Company. Cowley 
superintended the shipment of the goods and 
obtained from Messrs. Jones, Heard and 
Company the agents at Newport for the first 
defendant, the bill of lading for 250 cases in 
exchange for the mate’s receipt. On the 4th 
April Cowley for Messrs. Whittingham and 
Company wrote to Millerson and Company 
Exhibit P. O. 1, enclosing the bill of lading, 
Exhibit A: S. B. 12. 

On the 5th April Millerson and Company 
wrote to Block (Exhibit A. S. B. 11)— 

“Herewith we beg to hand you bill of lading 
and invoice for 500 cases of tin plates amount- 


ing to £392-19-2 shipped per ss. Clan 
Macleod to Messrs. Framji Sons and Com- 
pany, Bombay. We shall be pleased to receive 
the advance of 65 percent. amounting to 
£255-8-5, A 

The bill of lading was endorsed by Millerson 
and Company in blank. Block replied the 
‘same day pointing out an error of 5 shillings 
in the invoice value and enclosing a cheque. 
for £255-5-2. Block also wrote the same 
day tothe Bank in London enclosing the 
‘shipping dosuments for the 500 cases and 
asking fora cheque for £255-5-2. On the 
6th April Millerson and Company sent to 
Blocka cheque for £13-5-1, his commission 
on the 500 cases. The same day the Bank 
posted a letter to Block enclosing a cheque 
for £255-5-2. That letter cannot have ar- 
rived at Manchester before 2 p. m. And | 
as the 6th was a Saturday, Block says he 
did not receive it until Monday the 8th. 
The shipping documents were forwarded to 
the Bank in Bombay and on the 30th April 
they handed the documents to the plaintiffs 
in exchange for a trust receipt Exhibit—k. 
Meanwhile, Messrs. Millerson and Company 
on the 6th April posted notices through their 
solicitors Bingham, Hall and Ritchie, to their 
creditors calling a meeting for the 12th April 
in order to submit to them a statement 
of affairs. These notices were posted, it 
seems clear, after 2 p. m. and could not 
have been delivered until Monday the 8th. 
On the’9th April Maples Teesdale snd Com- 
pany, Solicitors for Ll6yd and Company, sent 


-a notice (Exhibit—F. C. M. 1) to Cayzer 


Irvine and Company, the owners of the 
ss. Clan Macleod, the master of the ship, 
Whittingham and Company and Millerson 
and Company; stating that Llyod and. Com- 
pany -were unpaid vendors in respect of 
the 250 cases marked and shipped on board 
the ss. Clan Macleod and demanding re- 
delivery of the goods pursuant to section 43 
sub-section (2) of the Sale of Goods Act, 
1893. On the 12th April Block wrote to 
the plaintiffs advising the shipment of the 
500 cases by the ss. Clan Macleod, He 
did not inform the plaintiffs that Millerson 
and Company had called a meeting of their 
creditors, but he told the plaintiffs he had 
asked Millerson and Company to withhold fur- 
“ther shipments for the present. I do not 
think Block was wrong in writing in this 
way when nothing was known as to what 
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was going to happen to Millerson and Com- 
_ pany's affairs. On the 19th April, Block 
did write to plaintiffs informing them that 
Millerson and Company had called a meet- 
ing of their creditorg. Millerson and Oom- 
pany were adjudicated bankrupt on the 27th 
April. The ship arrived in Bombay on the 
13th May and it is admitted that the notice 
to stop was received in Bombay by the first 
defendants before that date.’ On the 14th 
May, the plaintiffs sent the bill of lading to 
the first defendants and in reply they wrote 
to the plaintiffs Exhibit—C. informing them 
that a notice to stop 250 cases had been re- 
ceived. _On the 15th May the plaintiffs wrote 
to the first defendants Exhibit—D asking 
fhem to return the bill of lading and 
demanding either delivery of the whole con- 
signment or a payment of £255-5-2 the ad- 
vances made by the plaintiffs on the goods. 
On the 18th May the first defendants wrote to 
the plaintiffs saying they had been advised 
to deliver 250 cases to Messrs. Glade and 
Company and enclosing a delivery order for 
the balance. The plaintiffs replied through 
their solicitors Messrs. Craigie Lynch 
dnd Owen on the same day claiming des 
livery of the,wholeconsignment. On the 24th 
May, the first defendants returned the bill 
of lading to the plaintiffs (see Exhibit—N. 5)| 

On the 29th June the plaintiffs ' handed 
to the Bank a draft for the £255-5-2 with’ 
interest at 7 per cent. from the 6th April to 
the 15th July and debited the amount paid 
for the draft to Block’s account in their 
books. ‘In the ‘meantime 
had been going on in England between, 
Maples Teesdale and Company on behalf of 
Lloyd and Company, Boote and Edgar, and 
on behalf of Block, and Cayzer Irvine and 
Oompany, to which it is not necessary to 
refer in detail. It is important, however, to 
notice that (1) on the 17th April Messrs. 
Maples Teesdale and Company made a most 
reasonable proposal to Block regarding the 
sale of the goods and the deposit of the sale 
proceeds pending settlement of the dispute 
and that in the correspondence which follow- 


ed with’ Messrs. Boote and Edgar on behalf ' 


of Block not only was-their proposal declined 
buta number of conflicting and- inaccurate 
statements were made, Messrs. Boote and 
Edgar presumably on Block’s instructions. 
- (2) That on the 16th May Lloyd and ‘Com- 
pany gave a letter of indemnity (Ext. F. W. 
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L. 11) to Cayzer Irvine and Company under- 


‘taking to hold them harmless -against the con- 


sequences of their delivering the 250 cases 
to'Glade and Company, and, no doubt, the 
first defendants had been advised of this 
when they wrote their letter of .the 18th 
May to the plaintiffs. (3) That onthe 17th 
June Messrs. Boote and Edgar wrote to 
Cayzer Irvine and Company olaiming that 
their client was the holder of the bill of 
lading for the 500 cases ev. ss. Clan Macleod 
250 of which had not been delivered and 
demanding £ 197-8-4 the value of the same 
and damages for their detention and conver- 
sion. Maples Teesdale and Company replied 


onthe 19th June pointing ont inter alia: the 


inconsistency of Block’s claim with that of the 
plaintiffs, i 

The plaintiffs never took delivery of the 
remaining 250. cases which were eventually 
sold by the Customs authorities (see Exhibit 
0). . This suit was not filed until the 6th 
May 1908. 

On these facts two main questions have 
to be decided. (1) Were Lloyd and Company’s 
goods in transit when the notice to stop was 
received? 45 - 

(2). If the goods were still in transit 
were Lloyd and Company or the first defen- 
dants bound to pay the plaintiffs the sum of 
£ 255-5-2 alleged by them to have been 
advanced specifically on the goods or an 
part thereof. 7 

On the last question a subsidiary question 
has been raised whether Lloyd and Company 
or first defendants were entitled to ask the 
plaintiffs to marshal their securities. 

On the first question as Lloyd and Com- 
pany admittedly were unpaid vendors they 
were entitled to issue a notice to stop which 
would be effective if served before the transit 
was ended. The plaintiffs contend, that the 
transit ended atNewport; the défendants con- 
tend it continued until the goods were land- 
ed at Bombay. This is a question of fact; 
although Messrs. Millerson and Comprny’s 
order for the 250 cases did not state where 
the goods were going to from Newport, the 
order F. W, L. 2 contains the words “ask for 
instructions when ready” and Millerson and 
Company wrote on the 26th February “Here- 
with we beg to hand you instructions and 
marks for our shipment to Bombay” and on 
the 2nd March they wrote that the goods 
should be sent for shipment on the 
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sz. Clan Mecleod. Reading, therefore, the 
-whole correspondence between Lloyd and 
-Company and Millerson and “Company, 
it amounts to a contract for 250 cases 
free on board Newport for shipment 
according to instructions to be sent to the 
vendor, which instructions were sent by the 
vendee before the goods left the possession 
of the vendor. Therefore, the goods were 
clearly in transit till they got on board. But 
the plaintiffs say that Millerson and Company 
could have given directions to Whittingham 
and Company as their agents.to send the 
-goods to some other place and that the goods 
must be considered as having come into the 
hands of Whittingham and Company await- 
ing instructions from the buyer and, there- 
fore, the transit came to an end at Newport. 
They rely very strongly on the case of Hz 
parte Miles (1). The goods in that case were 
despatched to Southampton to the agent of 
-the purchaser. The purchaser was acting 
as commission agent for a principal in 
Jamaica but he pledged his own credit to the 
-vendor. Though the vendor was told the 
goods were going to be sent to Jamaica, the 
Court held that the transit ended at South- 
.ampton. However, the learned Judges ad- 
mitted. that the case was very near the 
line. I think, the decision in Bethell v. Clhrk 


(2) makes it clear “that the fact that 


Messrs. Lloyd and Company had to pnt 
the goods on board a certain steamer for 
a destination named by the buyer coupled 
with the fact that there is no evidence 
that Messrs. Whittingham and Oompany 
acted in any other capacity than forwarding 
agents for the buyer take this case well over 
the line. In Bethell v. Clark (2), the 
urchasers wrote to the vendor as follows: 
‘Please consign the ten hogsheads of hollow 
ware to the Darling “Downs to Melbourne, 
loading in the East India Docks here.” 
The goods were delivered by the vendor 
to the Railway Company to be forwarded 
“to the ship. They were sent by rail 
to Popular and taken thence to the ship 
by the agent of the Railway Company, a 
mate’s receipt was taken for them which 
was forwarded to the purchasers. Lord Esher 
M.-R. in 'his judgment distinguished this 
case from Hx parte Miles (1) as follows:— 


Q) (1885) 15 Q. B. D. 39. 
(2) (1888) 20 Q. B.D. 615 67; L. J.Q. B. 802; 59 
L, T. 308; 36 W. R. 611; 6 Asp. M.O. 846. i 


“In He parte Miles (1) I cited the test 
laid down by Lord Ellenborough in Dizon 
v. Baldwen (3)where he says the goods had so 
far gotten to the end of their journey that 
they waited for new orders from the purchaser 
to put them again in motion, to communicate 
to them another substantive destination and 
that without such orders they would continue 
stationary and applying that rule to the case 
then before me I held that the goods had in 
that case got to the end of their journey when 
they reached Southampton. That would 
not be the case here; when the goods were 
put on board the ship, they would be in 
motion without, any fresh orders being 
necessary till they reached Melbourne. 
Therefore, in my opinion, the right to stop . 
in transit still existed and was rightly exer- 
cised by the vendors.” i 

Mr. Cohen argued that the fact that 
Millerson and Company gave directions to 
Lloyd and Company that the goods were to 
be marked for Bombay did not affect the 
duration of the transit as the word ‘destina- 
tion’ included of necessity -the name of the 
consignee as well as the place to which the 

-goods were consigned and no doubt that was 
the opinion of Brett, M. R. in Hz parte Miles 
(1). But Benjamin commenting on this case 
at page 892 of his book on Sale says that. 
“however correct this observation may be as 

‘applied to the facts of that vase, it cannot be 
regarded as one of universal application.” I 
should prefer rather to adopt the following ret 
marks of Lopes, L. J. in Bethell v. Clark (2).— 

“But when a place is fixed by the direc- 
tions given by the buyers to the seller as the 
ultimate destination of the goods and a 
fortiori if there is an express stipulation 
as to their destination in the contract of sale, 
the. transit is not’ at an end until the goods 
reach that place.” 

See also the Sale of Goods Act section 45 
where destination evidently means’ only the 
place to which the goods are sold to be sent. 
In Ooate v. Railton (4), Bailey, J. said: 

“It is a general rule that when goods are 
sold to be sent to a particular destination 
named by the vendee, the right of the vendor 
to stop to them continues until they arrive at 
that place of destination.” 


And this was quoted without disapproval 

(8) (1804) 5 Hast 175; 7 R. R. 681. . 

(4) (1827) 6 B. 40. 422; 9 D. & R. 593; 6 L. J. (0.8,) 
K: B. 209; 80 R. R. 385. 


“by Cotton and Bowen L. JJ. 
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in Kendal .¥. 
Marsfiall(5). The decision in ‘Ee parte Rosevear 

- Ohina Olay Company; Cock, Inve(6) still farther 
‘atrengthens the case for the “defendants, È 


| as there the contract was to deliver a cargo. 


of China clay free on board a vessel in the 
harbour of Fowey and the destination of 


the cargo .was not. named. The Court’ of . 


Appeal held that the transit was. not at ‘an. 
end when the cargo was delivered on board. © 
The evidence ‘of Peter Cowley makes it 


clear that Whittingham ‘and ‘Company, were, 


agents for Messrs. Lloyd and Company to put 
the-goods on board and that after that they 
became the.agents of the buyer not to keep 
the goods until further instructions. were 
received, but to forward them to the destina- ' 
tion intended at-the time the goods were put 
in transit. ‘Therefore, it cannot be said that 
the goods came into ‘the possession of the 


` buyer or any person on his behalf at Newport 


within the ‘meaning of section 100 of the 
~Indian Contract Act or that “the buyer or 
his agent in that behalf -had taken delivery 
of them’ under section 45 (1) of the. Sale’ of 
‘It cannot be contended that 
“Millerson and Company considered they ‘had 


"> got delivery at Newport as there is ‘no 


` evidence to that effect; on the. contrary there ~ 


is nothing to weigh against the very reason- 
. able presumption that both purchaser .and 


3 seller intended the transit to -continue after 


the goods had been puton board. The’ fact 
that the shipment was made by Millerson and 
Company ‘cannot affect the question because 
that is the natural consequence of-a free 
on board contract nor can it be deduced that 
on that account the first defendants were 
not carriers but agents for Messrs. Millerson 
and-Company.-I am clearly -of opinion that 


the goods were in transit when the notice. to` 


stop was received. 

The next question is whether the ak 
dants having a right of stoppage in transit 
could only exercise it subject to the right of 


the plaintiffs claiming to .be.transferees of. 


the bill of lading by way of pledge under - 
section ‘47 of the’ Sale of Goods Act, 1898, 


_ or in the language of section' 103, of the 


Contract, Act, ‘on payment ` “to the plaintiff 
of the sum of £255-5-2 alleged to have been 


advanced by them as Peig specifically ` 


. (5) (1883) 1 Q. B.D. 356; 62 I. J. Q.B. 818; 48° 
L. T. 951; 31 W., B.897. 
KODE ‘Oh D. 560; 48 LJ. Bk. 100; 40 


T. 780; 27 W.B. 591. 


upon the. goods or any part thereof. ` 
‘On the 14th, May, the, peitin. of. ins, 
plaintiffs was. that of agents for sale of- 
Millerson and Company's goods, though as a 
matter of fact they seem to- have treated < 
Block asthe principal.. In the words of their. 
plaint the plaintif ; “had opened a credit 
withthe Bank in. England and Block had 
their authority to draw on such credit against - 


. Shipping documents relating to the goods of 


Millerson and. Company to the extent of 65- 
per cent, of the invoice value. The plaint- 

iffs after selling the goods accounted to Block: 

“They remitted-to. the, Bank in England-the 
amount advanced by the Bank with interest- 
and after deducting charges and their commis: 

sion remitted the balance if any to. Block, 

who had to account to Millerson and Company. i 
If there was any shortfall, they- say that 
Block was liable to make it good. In respéct of.. 
the 500 oases - the plaintiffs-had incurred a. 
. liability to the Bank of £25535-2.. They had 
also obtained the bill of lading in exchange 

for a trust receipt which bound them-to hold 
‘the goods when received in trust for the Bank. 
and they undertook within sixty.days to hand 
to the Bank the fullamount of the advance 

with interest calculated to the dateofthe arrival 
ofthe remittance in, London. If the goods 

were not received into possession the plaint- - 
iffs were clearly entitled to go against Block 
for the amount advanced by the Bank to. Block: ” 
against their credit in England. If they. 
paid the Bank they-could set off that amount 
to debit of Block in their account against any. 


monies of Block in their hands. Asa matter. | 


~of fact they did debit the amount paid by. | 
them to the Bank on the 29th June. to. Block 
in their current account with him. “Such 
being the position of the plaintiffson the 14th 
May itis necessary to consider the nature of 
the relief sought in the plaint against the de-- 
fendants.. Paragraphs 1 to 9 set.out the facts 
of the case, Paragraph 10 denies the right 
of the second defendant to stop the 250 cases, 
Paragraph I] ,denies the right of the ‘second 
defendant to stop the 450 cases even if Lloyd 
-and Company werethe unpaid vendors and 
the goods were in transit, without tendering’ - 
»or paying to the plaintiffs the amount advanced 
“by themon the whole consignment’ of 500 
cases through the Bank, as the bill of lading - 
had been: assigned by Millerson and Com- 
pany by way of.pledge to secure the said 
advance. ~ eta ae 12 olaims damages 
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to; the extent of the whole of the said ad- 
vance and ‘interest by. reason of the 
wrongful conduct of both the. defendants, 
although throughout the plaint it is the second 
defendants only who are charged with having - 
converted the goods. The ‘defendants have 
not sought to take any advantage from this 
„obviously defective pleading so that I shall 
deal with the case on the merits as if the 
onwers of the ship had been charged with son, 
version. Defendants were probably them- 
selves conscious that their written statement 
-was drawn in sucha way that it tended to 
conceal the real defences to the actions rather 
than disclose them and this was permissible 
under the old ‘Civil Procedure Code.’ Under 
the-Code-of 1908, considerably more attention 
will have to ba paid to the drafting of plead- 
ings so as to avoid a laxity which though 
hitherto condoned, has often involved the 
Court in an unnecessary expenditure of time 
and should now be dealt with strictly. 
*: Under section 47 of the Sale of Goods Act 
1893 where a document of title to goods has 
been lawfully transferred toany person asbuyer 
or owner of the’ goods and that person trans- 
: fers the document to a person who takes the 
document in good faith and for valuable - con- 
sideration, if such last mentioned transfer 
was by way of pledge or other disposition for 
value the unpaid seller’s right, lien or reten- 
fion or stoppage in transit can only be exer- 
cised subject to the rights f the transferée. 
Was the transfer of the bill of lading to-the 
plaintiffs by way of pledge or disposition for 
value? Mr. Robertson argued that there 
was nothing in the evidence to show that 
either Block or the plaintiffs were pledgees. 
Section 172 of the Inidan Oontract Act de- 
fines pledge as the bailment of goods as secu- 
rity for payment of a debt or performance of 
a promise. Thisdefinition afirms the common 
law. It, therefore, becomes necessary to 
follow the various transfers of the bill of lad- 
ing and to ascertain in what capacity the vari- 
ous transferees held it. 
Apart from any special agreement between 
‘a principal and his factor, the factor has only 
à lien on goods actually received into posses- 
sion for advances made hy him to the principal.* 
The question seems to be as stated by Parke 


vest the property in the factor as security for 
antecedent advances and to give him a special -. 
property-in the goods the instant they” are 
delivered on board 50 as to enable him to sue 
themasterfor non-delivery. In Haille v. Smith ` 
(8) the Court held there was such an agree- 
ment, so that in the language of Hllenborough, 
O. J., the momentthe billof lading was endors- 
ed to the factors the property was changed 
and was to remain in their hands clothed with 
the trast expressed ‘in their agreemént. In 
Patten v. Thompson (9) Lord Ellenborough, 
0. J: said:— 

“Defendant in order to succeed must make 
out the positionthat whenever a principal c con- 
signs goods to his factor for sale and is at the 
same time in a course of drawing on the factor . 
upon account, the single circumstance of there 
being 'mùtual credits between them’ does `of 
itself give to the factor a right not merely to 
detain such consignmsnts ai shall cama to 
théir hands but to anticipate the possession 
and keep it against the unpaid. seller, If there 
had been any specific pledge in the course of the 
transactions, if the bills had been accepted by 
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the Liverpool house on the credit of the’ parbi- ` 


cular consignment or if it had been so stipi- 
lated, there would have been a different case.” 

As between Block and Millerson and Oom- 
pany was the bill’ of lading handed ‘over to 


Block as a security for the advance made to 


him with the intention of vesting in him the 
property of the goods, or was the bill’of lading 


_ handed over to him merely qua factor to enable 


him to get possession of the goods on. arrival 
at their destination? Considering the arrange- 
ment Gonoluded between Millerson and Uom- 


pany and Block as set out in the letter of July - 
30th I have come to the conclusion that there 


was no agreement that Block should hold the 
bills of lading as pledges to secure his ad vances 
but that it-was intende1 ha should hold them 
qua factor: However, as between Block and 
the Bank there can be no doubt that the Bank 


was’ pledgee and held the bill of lading to” 


secure the advance made by them. In addi- 
tion they made the advance against the plain- 
tiffs’ credit with them. -The plaintiffs receiv- 
ed the bill of lading from the Bank in 
Bombay only on handing to the Bank a trust 
receipt by which they, ‘became the agents of 


:B. in Bryans v. Nix (7), whether there is . the Bank for getting delivery of aud disposing 


any proof of the intention of the principal by 
`- delivery of the bill of leding to the factor to 
` (7) (1889)4 M. &W. 775; 1 H. & H. 483; 8L.J. Bx. 187. 


of the goods. They undertook -to “hold” the 
-(8) en 1 Bos. and P. 664. : 
(9) (1816) 5 M. and 8. 850;17 R. E. 350. 
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goods and the sale proceeds in trust for the 
Bank, and inthe event of the advance not - 
“being repaid out of sale proceeds to repay the- 
fall amountof the advance within sixty days 
“with interest from the date the advance was 
‘made in England until the date of the arrival 
of the remittance in England. I think- it pro- 
_bable that in practice the terms of these trust 
“receipts were not strictly, adhered to except 
a8 regards the repayment by the plaintiffs at 
the end of sixty days or sooner of the advance 
made by the Bank against a particular con- 
signment, the Bank looking to plaintiff's 
“credit rather than to’ the goods. Paragraph 
3 of the second: plaintiff's letter to, the Bank 
‘of the 28th August 1906 makes it clear that 
- the Bank’ handed over, the shipping docu- 
` ments. “to the plaintiffs’ firm on the terms 
‘existing between them for that class of 
business ‘and up. to the amount of cash credit 
‘allowed by the Bank the terms evidently 
“being that the plaintiffs should sign a trust 
receipt i in the form of Exhibt—E. ` 
_ But can it be said that the’ plaintiffs were 
| trangferees of the bill of lading by. way of 
pledge or other disposition for «value? Plain- 
tiff’s counsel seemed to take it for granted 
that the question must be, answered in the 
‘affirmative and did not condescend to reply to 
Mr. Robertson's argument that plaintiffs 
were not pledgees until I suggested that there 
‘might be something i in that argument which 
‘required to be refuted. Mr.‘ Cohen then 
‘seemed to consider it sufficient to establish his 
-' proposition by saying, “‘weare pledgees because 
“we are pledgees, that is so apparent that it 
is impossible to say we are ‘not pledgees.” 
‘But tò establish & right as 'pledgee it is - 
‘ necessary to prove facts which in law, con- 
‘stitute @ pledge and the plaintiffs have 
absolutely failed to prove such facts. They 
‘did not ‘hold the bill of lading’ as transferees 
by way of pledge or ‘other disposition for 
value but as agents ‘for the Bank and when 
they could not get delivery, they, should have 
‘informed the Bank. Instead of that they 
make in correspondence statements entirely 


“opposed tothe facts, They ask on the 15th. 


May for a return. of the bill of lading as they 
were in possession € of the goods, and give the, 
` defendants the option’ either of delivering 
the whole consignment or ‘making good the 
- amount of advances paid by them namely 
: £ 255-5-2 onthe goods, whereas they were 
not in ‘possession of the goods and had not 
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‘delivery, of the remaining 250 cases. 
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advanced a farthing on dim. In my opinioń 
the plaintiffs have failed to prove that they 
had any rights which the defendants wera 


bound to recognize and satisfy before" they 


could refuse deliveryof the 250 cases. 
Assuming, however, that this , finding is 
wrong and that the plaintiffs were pledgees, 
what amount were they entitled to demand 
from the defendants. .On the 14th May they 
had not made any specific advance’ on the 
250 cases, they had incurred a liabillity to 


repay the Bank. The payments they made 


to the Bauk on- the 29th June were not 
against specific goods .but in redaction of 
that liability and debited to Block in currant 
account. It is necessary, therefore, b3fore 
the plaintiffs can succeed to find nat only 
that they were pledgees on ‘14th Miy bat 
that als> they were entitled to the same right 
as if they had actually advanced ‘the’ sum of 
£ 255-5-2 against this consignment. “Kiyen , 
then I confess I have „absolutely failed to find 
any justification for the extraordinary attitude 
adopted by the plaintiffs i in declining to -take 
Mr. 
Cohen argued that if they. had taken delivery 
of these their right Lo claim for the advancas 
made against the goods stopped, would- have 
been prejudiced, on the analogy that accept- 
ance of part performance of a contract :with- 
out protest was acceptance of the whole. In 
the first place there can be no comparison 
between the right to performance of a contract 
and the right to gue in tort. In .the second 
place plaintiffs did protest loudly enough in 


their’ solicitor’s letter of the. -l5th June. 


Plaintiffs seem to. have considered , the con- 
signment of 500 cases as one indivisible 
lot, and clearly if they had taken delivery of 
250 cases , they could not have claimed 
£255-5-2 against the remaining 250 cases. 
Bat if plaintiffs’ contention was correct, the 
mere fact that the goods of an unpaid seller 
were included with the goods of other sellers 
in one and ‘the suma bill of lading ‘would 
preélude the unpaid seller from exercising the 
right of : stoppage unless he: paid off all 
advances which happened to have been made 
on ‘the security of the whole consignment. 


. A contention which leads to such -an bane diky 


must be wrong: . 
“ The most that the plaintiffs ald Jare de- 


“‘manded was’ the advanca, they had -made on 


the 250 cases which had been stoppèd. They 


| had separate invoices, for those, so there could 
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have been no difficulty in calculating the 
amount. | 

Moreover, the fact that they claimed from 
the defendant payment of the advance made 
on the whole consignment was by itself des- 
tructive of their claim as they could not say 
they had made that advance specifically on 

` the goods stopped. - 

Assuming, however, that plaintiffs had 
advanced as pledgees 65 per cent. of the in- 
voice value of ihe 250 cases, Mr. Robertson 
contended (1) that as plaintiffs claimed re- 
payment of their advances as damages they 
must prove damages. (2) That before they 
could prove damages as against the defen- 
dants they were bound to marshal their 
securities. E 

Though the latter point was not raised in 
the written statement the defendants are 
entitled to take it in resisting a claim for 
damages. ‘ It was laid down in re Westsinthus 
(10), and has never since been disputed, that 
the unpaid seller has the equitable right of 
insisting on marshalling the assets, that is 
to say, of forcing the creditor to exhaust 
any other securities held by him towards 
satisfying his claim before proceeding on the 
goods of the unpaid seller; Benjamin on 
Sales (page 920) and Pollock and Mulla 
(page 408). The ‘equity of this is clear 
as otherwise the unpaid seller’s right would 
be defeuted not for the benefit of the creditor 
but for the benefit of the defaulting buyer’s 
estate. Now ifthe plaintiffs had first ex- 

_ hausted their other securities it is certain 

there would have been no necessity for them 
to proceed against the goods of the unpaid 
seller. - They were bound in the first instance 
to have recourse to the 250 cases which were 
not stopped in relief of the 250 cases of the 
unpaid seller and as regards the balance they 
had ample security. As soon as the goods 
were stopped plaintiffs could have demand- 
ed from Block under their contract a return 
of the advance made against those goods, or 
they could have sold the remaining 250 
„cases and asked Block for the shortfall on the 
whole consignment. . As a last resource they 
had a large quantity of Millerson and Com. 
pany’s goods in their-possession, which would 
probably realise more than the 65 per cent, 
advanced. On the 14th May the plaintiffs 
had not even madethe advance they claim- 
ed to have made, they “had till the 15th July 

(10) (1883) 6 B. atid Ad, 817, ` 


to meet their liability tothe Bank. They had 
a current account with Block in their books 
in which weredebited all sums remitted ‘to the 
Bank in England to recoup the payments 
made by the Bank to Blook. As each con-, 


_signment was sold, account sales were drawn 


up. Block was credited with the amount 
remitted to the Bank and the balance if any 
was sent to him.’ If there was a shortfall he 
was asked to remit to square that account. It 
might be urged that though the plaintiffs 
might have recovered their advarices from 
Block, then Block might be out of pocket. 
Block in his evidence said he considered’ he 
was the creditor of Millerson in respect ot the 
advances made by him, and not the plaintiffs, 
but be added he.had not proved in the 
bankruptcy as he was fully secured. as 
In proof.of this he bought the margins from 
the trustee in Millerson and Oompany’s 
bankruptcy for £ 575 in August 1907 and so 
became the owner of the goods. He did this 
with the knowledge that these 250 cases bad 
been stopped and that instead of the 500. 
cases there had been substituted a ‘claim 
against the defendants for £255-5-2. 
Whether the 500 cases were received and 
sold or the claim “was successful, the plaintiffs 
were bound to account to Block and Block ` 
must have-realised. that he was bound to pay 
the plaintiffs everything they had advanced, 
and for which they had a lien on the goods in 
their possession before he could begin to 
recoup himself for his purchase. It will thus 
be seen that if the plaintiffs had been_ paid 
what they demanded in May they would have 
credited the amount to Block in their account, 
and if they recovered anything inthis suit 
they would still have to credit Block with 
such amount. The real person and the only 
person interested in this suit is Block, who 
it is important to remember, considered him- 
self fully secured and it cannot be imagined 
that the plaintiffs have incurred the risk of 
filing their suit without the concurrence of 
Block when he was bound to pay them on 
demand any shortfall in their account with 
him. It must also be remembered that plain- 
tiffs’ claim is somewhat stale as this suit was 
mot filed till nearly a year after the cause of 
action arose and I have no doubt the reason 
for the delay is to be found in the communi- 
cations which passed during that time between 
Block and the plaintiffs. It is unfortunate 
that Block was not cross-examined as to this. 
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The- prester- part of- the cross- examination was 
directed to show that when Block advanced 
to Milleraon and Company the 65 per cent. of 
the invoice value on the 5th Aprilin exchange 
for the bill of lading -he knew that Millerson 
and Company were in an insolvent condition,’ 
and that heintended to better his seourity by 
getting possession of the bill of lading on pay- 
ing only. 65 percent of their invoice value. 
_.This is a lawyer's argument but in dealing 
with the actions of business men it is not’ 
-unreasonable'to consider them in the light of. 


ordinary business principles, and I am quite - 


certain that no business man could possibly 
imagine he was bettering his position by. 
- “making such‘an advanceto a person he knew 
- was an insolvent. There is no evidence from 
’ which I can deduce. that Block knew that 
Millerson and Company. were insolvent:or that 
"he made-the-advance on the 5th April othet- 
- wise than on the assumption that the business 
regarding..these particular goods would be 
_ put through‘in the ordinary course. As the 
` present state of the account between ° -Block 
and the plaintiffs appeared to me to be. 
relevant-I allowed to the defendants full 
inspection-of this account. Their inspection 
_showed that there: was a general accodint 
` between Block ‘and the plaintiffs which has- 
continued up till now and is still open, that it 
deals with other transactions besides those 
, Telating to the sale of Millerson and Com- 
_ pany’s goods and that after making all.proper 
deductions’ for items not: appertaining to 
advances on or sales of those goods a balance — 
was: dueto plaintiffs of about Rs. 5,000 against — 
-which they held goods of the invoice value of 
about £506. To this amount as against 
the defendants must be added what would 
have been realised by the sale of the other 


250 cases of which the: plaintiffs should have . 


taken delivery. in May 1907. 'On the other 
hand it was stated that the goods in hand had 


arrived in. 1907 and would not now realise ` 


anything like the invoice value. . There is no 
_ suggestion, however,. that Block is not ina 
position to pay the:plaintiffs any shortfall on - 
the account'asit now stands. But the defen- 
_ dants are entitled to have the assets marshalled - 
` as they existed in May 1907 since when ther 
plaintiffs have:debited Block: with interest, 
commission; and other. charges and the defen- 
dants cannot be prejudiced because Block and 
plaintiffs have chosen to continue their business 
- relations.» That only goes to show that the 
a 7 | AA 
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S. are satisfied that their account ngih 
Block is perfectly safe and that anything they 
would recover in this suit .would go to the 
relief of Block and “not as damages to them. 
In. other words Block is endeavouring through 
the instrumentality of the plaintiffs to recover 

from the defendants what he could not possibly 7 
recover by suit himself. The Court declines 
to lend itself to farther’ such‘a schema and s9 


. deprive an unpaid seller’ of his just rights, 


In my opinion the plaintiff’ 8 claim to damages 
fails. 

tae up my ‘conclusions on the ~ whola 
case:— `. 

(1), Lloyd and Company were unpaid 


‘vendors ‘in respect of the 250 cases bearing 


their mark and the goods were in transit when 
the notice to stop was received. 

(2) - The plaintiffs have no ‘cause of action 
against the second defendants.. 

(3) The transfer to*plaintiffs of the Bill 
of lading was not by way of pledge or. other 
disposition of value. On the 14th May they 
held the bill of lading as the agents for the 
Bank and were only entitled’ to a lien on the. 
goods in their possession for advances actually 


made by them. 


`(4) If plaintiffs were pledgees, ‘they were 
only entitled to demand 65 per cent. of ‘the 


‘invoice value of the “250 cases stopped and. 


they were bound to exhaust their other 
securities before they could procedd against A 
the goods stopped. ie 

(5): On the evidence it is clear that if. they 
bad recourse to their other securities, they 
would have, been repaid without proceeding 
against the goods ‘of the unpaid seller, ‘and, 
therefore they have not ‘suffered any damage. 

; ` Kuit emina 
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Code- (Act XXV of 1882), s. 11—Suit for inspection 


duste accounts—Maintainabdility., 
` Questions ‘which go to the ‘very ‘root of a suit 
ought, as a ruse, be raised in the pleadings. While it 
may be, correct to say that the contention which 
raises a queszion of jurisdiction is a question of law 
whith may be raised ‘at any “stage of the sùit even 
though it-may not be specifically raised in the 
pléadingg,.in practice such.a proposition must ba 
subject to sone limitations. Jf a defendant is to be 


A 


permitted to raise a question of jurisdiction, not 


specifically pleàded, “he must raise'it at the ‘earliest 


possible’ oppòztunity andhe ought ‘notin any event 

tabe allowed 5o-raise itafter the plaintiff. has olosed 

his case. : - 

. The right to inspect account-books kept in connection 

‘vith caste furds and properties isnot in dny sense 

a caste privilsge as it does not affect ‘cithor ‘the 
~ internal ‘autcnomy of the caste or its social relations. 


` Ib isa legal right. It is preliminary to a. right to, 


-agsert a claim -to property and is incidental to the 


tight to recover property which may be lost to the. 


< caste by miscse or ‘mis-appropriation. : 
| Therefore, a suitdnstituted by plaintiffs on behalf 
of themselves and others, as members of the Catchi 
Memon Jamt,. that they are entitled to have full 
‘and frée inspbotion of ‘the books 'of account kept by 
‘the ‘defendanss in their capacity as trustees of 


caste -funds, and properties -is cognizable by the” 


Qivil Court. , . i h 
There is a vast difference’ between the right of 
-á meéniber o2 8 daste to inspect’ minute ‘books and 
eorrespondenee file'and the ‘right of a member of 
the caste to inspect books of account relating to caste 
funds.and prcperties. |. | 
There is nc analogy whatever between a corporation 
as known to English law and ' an ‘Indian caste, and 
the principles.governing: the rights of members of 
caste to-inspattion of accounts of -caste funds and 
properties mrat bè governed by considerations very 
different from those governing the rights of members 


of corporaticn seeking inspection of the documents of ` 


such corporation. 
~ Not only must ‘a trustee. account but he must ao- 
> count, unconditionally. , 
Facts.—tThe plaintiffs instituted this 
, guit on bekalf of themselves and others .as 
members of the Cutchi Memon Jamat and 
‘claimed thet they are eatilled to have full 
,and free inspection ‘of the books of account 


- kept by the defendants in their capacity as. 


- trustees of vaste funds snd properties. 
_ Mr. Bahadurji with the Hon. Mr. Strang- 
, man, Advoeate General, for the Plaintiffs. 
_ The Hor. Mr..Setalvad, with Mr. Padshah, 
for the Defendants. or ‘ 
_ Judgment.— a es 
Wie 2 Te While the cases was, at 
hearing before me, the Appeal Court’ consist- 
ing..0f niy -learned brothers . Batchelor and 
hearing. arguments in 
+ Jéthabhoy Nursey v. Champsey .Cooverjt (1) 
. in. which was involved a question of 
(i) 11 Bom. L. R. 1014; 4 Ind Cas, 108. - - 
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of - 


“the 


the „right to inspection of certain 
dovuments between, two members of the 
Cutchi Dassa Oswal caste. On the 13th 
of Augsut the Appeal Court pronounced judg- 
ment wherein.differing from the learned 
Jadge who heard the suit originally 
Court held amongst other things 
that the questions involved,in the suit 


. were purely caste-questions and that, there- ` 


fore,-the Court had no jurisdiction to entertain 


the suit. ,Mr. Setalvad has placed strong - 


reliance on the, judgmenb and I. hasten to 
say Lhave always felt and feel now “that I 
would be bound to follow both the reasoning 


and the conclusions of the Appeal Court 


if I could find that there was any similarity 
between the facts of that case and of this 
one. I have more than -once perused that 
judgment with both care and attention and 


“the learned counsel forthe defendent has read 


‘and commented on all important parts of ‘it. 


I find that that jugment is wholly- based on , ` 


the facts of that particular case and that the 
facts of that case and the facts in this case 


are widely.'and materially different and ` 


dissimilar. The question , raised in this -suit 
is not difficult to decide because, the, earlier 
cases of our Court which were. all cited 


and elaborately discussed before me have laid 


down-in clear and definite terms what are 
questions which the-Court. must- regard as 


. purely caste-questions and refuse to entertain 
suits in respect of them as being suits not of © 


a civil nature. Before I enter into a discussion 
of the merits of the other questions, involved 
in the suit, I think, it will be convenient; here 
to deal with and dispose of this question 
raised by.the learned counsel for ,the defen- 
dants: a ; a T 
The first consideration that presses upon 
my mind is, ought I to allow the defendants’ 
councel to raise this question in this, suit? 


_. D1909- 


I am clearly, of opinion- that I ought. not. 


Questions which go tothe very root of a 
_suit ought ag a rale to be raised.in the -plead- 
ings. The defendents’ written steatement is 
drawn by coursel who seems to be instruct- 
ed to raise every possible contention against. 
the plaintiffs’ suit and although he has raised 
eall sortsofcontentionsin the written statement 
there is not the remotest suggestion in it, that 
one of the g.ounds on which the defendants re- 


sisted the suit was that it was not cognizable by - 


the Court, the questions raised being merely 
caste questions.. The question is not raised 
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` specifically in any one cf the ten issues raised 
by thé learned counsel for the defendants at 
the first hearing of the suit. Mr. Setalvad 
said the question was in his mind and he 
‘intended to raise the same by his first issue. 
If it was it was very unfortunate that he 
“allowed it to ircubate in his mind till the 
plaintiffs had completed their evidence ‘and 
closed their tase. Even' when at the first 
hearing 1 disallowed the greater number of 
“issues raised and ruled that the suit should 
be confined to the questions involved in the 
two issues raised by the Court and although 
at that time Mr. Setalvad asked me to allow 
` his first issie to stand he never took the Court 
into his confidence and never stated that that 
issue was intended to cover the contention 
that the Court was not competent to entertain 
the suit by reason of its being merély'confined 
to caste-questions. It was not till the suit 
had reached its ninth hearing ‘and the plain- 
‘ tiffs had closed their case that the question 
was for the first time clearly and ‘definitely 
enunciated to the Court. That at all events, 
was the first time when I realized that the 
defendants intended to raise this question. 


Now although as an abstract proposition it 


may be correct to say ‘that the contention 
which raises a question of the jurisdiction of 
~ the Court is a question of law which may be 
raised at the: hearing of asuit and at any 
stage-of it and even though ib may not be 
specifically raised in the pleadings. Iam of 
opinion that in practice such a proposition 
must be subject to some limitations. If a 
" defendant is tu be permitted to raise aques- 
tion of jurisdiction not specifically pleaded he 
must raise it at the earliest possible opportu- 
nity and I do not think he ought in any event 
to be allowed to raise it after the plaintiff has 
closed his case. In the present case it is 
quite conceivable that the plaintiffs may have 
desired to give some évidence on the question 
` whether the relief sought in the suit 
involved merely caste-questions. In fact that 
was one of Mr. Bahadurji’s complaints when 
-~ he argued that the defendants ought not to 
be allowed ‘to:raise the question in this suit. 

Mr. Bahadurji for the plaintiffs contended, 
and I think rightly,- that the first issue as 
originally framed had distinct reference to 
two of the main contentions of the defendants 
and was never in the first instance intended 
to raise the question which was subsequently 
raised. The first part of l the proposed 
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issue “ whether ‘the plaintiffs havea right 
to sue” was, Mr. Bahadurji -argued, in- 
tended to raise the question whether ‘the 
plaintiffs or ‘any of them. were entitled to - 
claim inspection unless they had a special 
interest in any particular question which 
necessitated inspection,'a contention based on 
the authority of the ‘decision of the’ Privy 
Council in the Bank of Bombay v. Sulleman 
Somjt (2). The latter part of the issue 
“whether the plaint discloses a cause of action 
was,” Mr. Bahadurjisaid, raised insupport of 
the defendants’ contentions that none of the 
plaintiffs ever asked for inspection by one 
or more ‘of themselves ‘and that such’ a 
demand not having been refused the 
plaintiffs had no cause of action. The 
impression on my mind is that although in a 
vague sort of way the question may have 
been present in the ‘mind of the learned 
counsel himself it was the appearance -of ‘the 
appeal in Cutchi Dassa Oswal caste case and 
the arguments therein that brought this. 
question to the minds of the defendants’ legal 
advisers more prominently and the subsequent 
delivery of judgment encouraged their hopes 
in a very marked degree that this Court may 
be induced to take the same view in this case 
as the Appeal Courthad done in the other case. 
I quite accept Mr. Setalvad’s assurance to 
the Court that the question was in his mind 


‘from the very beginning—l have no doubt it 


was but as I have said before it was incubating 
from the 28rd of July till the 5th of 
August and although it took definite shape 
on the Jatter date it acquired considerable 
strength and showed signs ‘of great anima- 
tion after the 12th of August, when the 
Appeal Court delivered its judgment. J 
permitted the defendants’ -counsel’to argue 
this question and the question has been most 
fully and elaborately argued, before me by 
both sides, but while permitting the question 
to be raised and argned:I specifically inti- 
mated to the learned’coansel that that was 
subject to the question whether the defen- 
dants were in thissuit entitled toraise this con- 
tention. This question I reserved for further 
consideration and having unxiously consider- 


‘ed it have ‘come to the conclusion that having 


regard to all the circumstances ‘of the case 
the defendants are not entitled to raise in 
this suit the contention that the plaintiffs; 


(2) 10 Bom. L. B: 686; 32 B. 466; 12-0: W. N. 825; 
8 0. L. J. 1083; 6A. L. J. 463; 4M. L.T. 16, 
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- are not entitled “to maintain this suit 
as ‘it ' ‘involves -no question other than 
. mere: -caste-questions. - Having,’ however, 


heardargumentsat considerable length I think 
it-is desirable that I should record my find- 
iaga on this question. In my opinion the’ 
- questions’ involved. in this’ suit are not 
caste- questions involving a claim merely to 
caste privileges. The questions involved in 
this. suit do: not in the remotest manner 

“affect either the internal aatonomy of the 
caste or. its social” relations ” - Appsys Vv. 
Padappa (3). The right to inspect account 
books kept in connection: with oaste funds 
and: properties iş not in any sense a. caste 
privilege. Tt isa legal right. - 
minary to a right to assert a claim to pro- 
-perty and is-incidental to the right to recover 


a - INDIAN OASES. 


It is preli- | 


[1909 


The first" defendants has acted as such, 
trustee for the last nine years or thereabouts -` 
and the second defendant for the last sk 
years or thereabonts.” ‘ 

The - defendants accapt the position. In 
para. 3 of their written statement they say:— 

“The socond defendant has been a trustee 


“of the Jamat-funds for about thirty years. 


Up to Samvat 1956 (1899 ‘to 1900) the 
second defendant was sole trustee and he 
wished to resign but was prevailed -upon - 
by the Jamat to continue—the - first -defen- 


‘dant’s father being appointed trustee’ with 


him -to assist him. On the 28th of February, 


1903 the first defendant's father died and: > 


the first defendant was appointed 2 trhatee 
in~his place.” . 
Inthe face of this specific and unequivo-' 


property which may be, lost to the caste. by ~ cal acceptance of the position by the defen-, 


misuse -or misappropriation. Whether the 
plaintifs have-thé right’ of the inspection. | 
they claim is-a matter for consideration. For.. 
purposes of the question Iam now discuss- 
ing. ib is sufficient to point out that the 
plaintiffs’ on behalf.of themselves and others 
as members of the Cutchi Memon Jumat 
claim -that they are entitled to have full and 
free inspection of the books of account kept ` 
by the defendants in their capacity as trus- 


tees of -caste funds and properties. This is | 


the esgertion “of a pure legal right. They - 
may.or may-not be: ‘entitled to that right but 
that.is the right they claim to ‘establish in, 
this --suib.: The assertion of such a rightin 
no way affects “the-interial: ‘autonomy of the 
caste or its: social relations.’ 

In order to get over this obvious dittioulty. 
in his way the learned. counsel for the defen- 
dants. was driven to contend that the defen- 
dants were. not really the trustees of the. caste. 
‘They were, he said, managers or coustodi- 
ans—they were unpaid servants of the caste— 
they ` were never formally: appointed—and, 
therefore, it would -be a mistake to regard 


them as ordinary trustees of property. This _ 


cuntention.is wholly -untenable and-is not 
open to the defendants to adopt. 
In the first paragraph of their plaint the, 
plaintiffs say:—. > - 
- “The defendants are the Gay trustees 
appointed by the Jamat for collecting and 
managing the -funds of the said Jamat and 
expending the same for gueh | purposes as may 
be ‘ necessary.. i : 7 
(8) 28 B. 122, poa TE 


' rules. 


dants themselyes in their written statement 
it was not open to their counsel to contend 
that they -were not trustees but occupied : 


Some other position but what that other 


position was has never been clearly defined. 
Then it was urged with great- insist- 


. ence that I should- follow the decision of 


the Appeal Oourt in Jetha Nursey v. Ohapsey ` 
Ooovarji (1). „As I have’ observed before, I 

am bound to. follow ‘that judgment if. the 
facts in that case had any resetnblance to 
the facts in the present case. The Outohi - 
Dassu Oswal Caste appears to have framed 

and regulations relating, amongst - 
other things, to inspection of books-dnd > 
files of papers relating to the , affairs of the. 

caste. The Cutchi Memon ‘Jamat have'no: 


-rules and regulations to begin with. The 


Main question in that suit was the right 
to inspect minute books of the sub-committee 
of the-caste and a correspondence file. . This ' 
is quite clear from what their lordships 


constituting the Appeal Court say: in their 


judgment. Setting forth the contentions of o 


tho appellants counsel they say :— 


"He contends first that the plaintiff -has 
no right to inspect the minute books of the 
sub-committe or the correspondence file, these : 
being the two documents about which alone 
there is any controversy.’ ‘ 

Now presumably the minute hook: and 
correspondence file, the subjest of controversy. 
in that suit, could not relate to account of 
caste properties and there is a vast difference 
between the right_ofa member of a caste 
to- inspect minute books and correspondenog 


~ ther the question in the suit is oris not 
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- file and the right of a member of the caste 


to inspect books of account relating to caste 
funds and properties. The defendant in that 
guit was not sued in his capacity-as trustee 
of caste .properties and the considerations 
which induced the Appeal Court to hold 
that the questions in the guit before them 
were caste questions do not arise in this 
suit. When I come latter on to discuss the 
facts proved in this oase ib will be shown 
that the plaintiffs in this case occupy the 
position of beneficiaries who are seeking dis- 
cavery of accounts of the management: of 


properties, the result of contributions levied . 


from the caste and intended for charitable 
uses ; and that soch discovery is sought from 
people who are in possession and manage- 
ment of such funds and properties entrusted 
to them by the caste to be by them expended 
for certain well understood charitable pur- 
poses in their capacity as trustees. As I 
read the judgment, of the Appeal Court I 
feel that, if the facts of this case were before 
them, judging by the reasoning in that judg- 
ment, they would have no difficulty in say- 
ing that the questions involved in this suit 
are not caste questions. One of the tests 
suggested by Mr. Setalvad to ascertain whe- 
a caste question was this: assume that the 
Court holda that the plaintiffs are entitled 
to inspection they ask for, there is nothing 


to prevent the caste passing a resolution the | 


nex day by a majority that the plaintiffs are 
not to have ‘inspection. . 

The test, I think, will not stand much 
scrutiny. The Court will only pronounce a de- 
oree in favour of the plaintiffs if it is satisfied 
that the plaintiffs have a legalright to such 
inspection and the caste has no power to 
deprive individual members of their legal 
rights by passing resolutions by a majority. 
Such a resolution would be a nullity and 
the Court would be quite ready to enforca 
ita decree in spite of any such resolution. The 
words of Mr. Justice Farran in Lat Shamjt 
v. Walji Wardhman (4) in dealing with a 
caste case should always be present to the 
minds of people who think the ‘vote of a bare” 
majority of the caste is sufficient to deprive 
the minority of tboir legal rights. He says: — 

“The Court would not, I apprehend, assist 
the majority by its decree to deprive without 
cause the minority of their right...... it would, 

(4) 19 B. 507. E . 4 


< INDIAN Gadhi, 


573 


not I apprehend give effect to a resolution 
passed in violation of the rules of natural 
Justice.” 

I find that the questions involved in this 
suit are questions of a civil nature involving 
legal rights of individual members of the 
caste as beneficiares to claim discovery of 
accounts from trustees of their property with 
a view to see if the fands are properly app- 
lied and expended and if such discovery shows 
any misuse or misappropriation then to take 
steps against the trustees to compel them to 
make good any moneys that may. have been 
lost to the caste ty reason of such misuse 
or misappropriation. Iam clearly of opinion 
that this suit does not involve any caste 
question and thatit is one which the Court. 
is bound to entertain and decide. : j 

I think it would be convenient here to 
‘dispose of another question raised by the learn- - 
ed counsel for the defendants. He contend- 
ed that if the plaintiffs or any of them had 
a right of inspection it must be a limited’ 
right and only such asa member ofa cor- 
poration can claim. 

Such rights were, according to his conten- 
tion, defined by the Privy Council in the 
appeal of the Bank of Bombay’ v. Sulleman 

-Somji (2). This contention is based on the 
language -used by bome of the Judges in the 
earlier cases decided by the: Bombay High 
Court when discussing whether the particular 
question before the Court was or-was nota 
caste question. For instance in Pragi Kalan 
y. Govind Gopal (5). Mr. Justico West 
88y8 — i ` 

“The cases under the English law of clubs 
‘and congregation afford useful analogies. ” 
- And again in Appaya v. Padappa (8). Mr. 
Justice Ranade obseves:— < 

“The fact is that in such matters th 
Courts treat caste corporations like any other 
voluntary societies or clubs.” 

On these and similar expressions used 
by Judges in cases where the Court had to 
deal with questions ‘connected with caste 
matters, Mr. Setalvad has addressed most 
elaborate arguments contending that at thé 
very highest a member has no greater right 
to inspection of books, papers and’ accounts, 

_relating to the management-of caste properties 
than a member of a Corporation; that if any- 
thing a member of the caste has more limited 
rights, if be has any, than a member ofa 
. (6) 11 B. 534. . 
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Corporation; and that a member of a caste can 
` only. laim inspection if he can show that he 


has ‘in view some definite right or object -of 
his own” and that the documents songht’to be 
inspected would “ tend to illustrate such- right 
or object. » Much time of the Court’ was‘ oc- 
cupied in “cross-examining plaintiffs as to: 
‘special ‘interest ” in 
any existing dispute etc. with a view to 
bring the present case within the Privy 
Council ruling in Bank of Bombay v. Sulleman 
Som (2). That. suit was by the Judicial 
Committee of the Privy Council “ treated: 
according to the principles regulating an` 
application for a writ of Mandamus ” and I 
am asked to follow the decision in that case 
in a suit relating to the rights of the mem- 
bera-of-an Indian caste. a 

_ The futility of the contention that the same 
law which applies to members of a corporation 


: should apply to members ‘of an- Indian caste 


would, I think, be’ obvious the moment one 
clearly realises’ what a Corporation i is. The 
best definition of a Corporation is, I think, to 
be found in Halsbury’s: Laws of England; 
Vol. VIII, page 301, and is as under— ` 

“A Corporation aggregate has been defined 
as a collection of many individuals existed in 
ong body -under a < special denomination, 
haying perpetual succession under an artificial 
” form, and veated by the -policy of the law 
with the capacity of acting in several respeots 
esan individual, particularly of taking and ' 
granting property, of contracting obligations 
and of suing’ and being sued, of enjoying 
privileges and, immunities in common and of 
exercising a ‘variety of political rights, more 
or less extensive, according to. the designa of ' 
its institution or the powers -conferred on it, 
_either at the time of its creation or at any 
subsequent périod of its existence.” - 

‘Such being a Corporation,‘ and this rights“ 


- of members thereof-as to inspection of its 


documents being governed according to the 
-principles regulating an application for a high - 
prerogative writ, what is there-in common: 
between ‘a Corporation and a caste and how 
can the principles. which- govern, the right of. 


a member of this artificial creation of the law - 


be: similar to the’ principles which, must 
govern the rights of a member of a caste who 
desires to inspect the account of property 
belonging to the whole caste collected purely: 


for charitable purposes for the ,benefit- of 


himself and all the other members of the 
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caste ae entrusted by him and them to- 


„individuals who hold the same as any other 


ordinary trustees. : I cannot bring myself to 
believe that the learned Judges whose 
words are relied npon and quoted by me ever °’ 
‘intended seriously to suggest that any analogy 


really existed between members of a caste and - - 


“members of a Corporation as.regards their 


rights in respect of caste properties: The 
same question arose in the appeal of Jethubhoy - 
Nursey v. Champsey Ovoverji (1) and the 
Appeal Court deals with the arguments 
addressed to them in these words:— 

“We do not think that right to inspection 
existing in any person by virtue of his’ being 
a member of the caste or of its Managing: 
Committee could be evolved by a reference 
to English Law. That unique aggregation of 
- the Hindu caste is so wholly unknown to‘ the 
English Law that, as it seems to us, English 


_decisons: concerning English Corporations and 


partnerships tend rather to confusion“ than 
guidance upon such e question as that now in. 
kand. A Hindun caste may have points of re- 
semblance to English: -Corporations and part- 
nerships, but tts points of difference appear to 
us even more numerous and more radical.” ` 
This view of the Appeal Court, expressed 
in such clear and explicit terms, is tọ my mind 
the only possible view on this question,’ and 
I have no doubt in my mind that their Lord- 
ships of thè Privy Council would be considèr- 


ably startled if they learn that the- principles i 


they laid down as regalating rights of inspec- 
tion of the documents of a Corporation by ita 
members were sought to be made applicable to- 
suits filed by members of an Indian castè seek- 
ing ‘inspection of the accounts of the. _manage- 
ment of ‘caste properties from the trnstees ` 
thereof. ` Iam-of opinion that there is no- 
analogy whatever between a Corporation as 
known to English law and an Indian caste and 
the’ principles-governing the rights of members 
of caste to inspection of accounts: of caste pro-- 
porties- must be governed by considerations 
very different from those governing the rights ` 
of members of Corporation seeking inspection 
of the documents of such Corporation. = 
Having now dealt with thetwo main conten- 


tions of the defendants in this suit, L willnow ~ 


turn to the considerations of. the other and the. 
real questions which arise in.the suit,- Ara’ 
the plaintiffs, as members of the-Outchi Mem- - 


‘mon Jamat of Bombay and-thé other members 


of the Jamat, entitled to demand ‘and obtein 


z 


t 


Hi 
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inspection of books of account relating to 'the 
defendant’s management of Jamat funds and 


properties? (His Lordship after discussing 


the evidence continued.) 

It follows, therefore, that before suit no 
” gccounts were examined or passed for very 
nearly twenty years and thatis'on the assump- 
tion that they were really passed in 1888. I 
do not propose to enter into a discussion af the 
authorites on the subject of cesiue gue trust's 


right to examine his trustee's accounts. In. 


Lewin’s Law of Trusts, at p. 866, asa result 
of the authorities, it is said:— 

“Ig is, therefore, the bounden duty of the 
Trustee to keep clear accounts of the property 
he administered and he exposes: himself to 
great risks by the omission. Itis the first 
duty, observed Sir T. Plumer, of an acconnt- 
ing party whether an agent—a Trustee, a Re- 
ceiver or an Executor (for in this respect they 
all shared in the same situation) —to be. con- 
stantly ready with his accounts.” 

And this doctrine is carried further and it 
is said: — 

“A legatee (though his interest be E EE 
or reversionary) as being a quasi cestue que 
trust in entitled to have a satisfactory explana- 
tion of the state of the testator’s assets and an 
tnspection of the accounts. 
Trusts page 867).” 

. There seems to be authority for the conten- 
tion that trustees are not justified in refusing 


to allow solicitor of the. cestue que trust to 
inspect their accounts. See Godefroi’s Law 
of Trusts, page 769. It is not, however, 


necessary to discuss thisas ‘the plaintiffs do 

not contend that they asked that inspection 

should be given to their solicitor. And not 

only must the trustee account ‘but he must 

o unconditionally: Underwood v. Trewer 
B : 

It is a noteworthy fact that although at the 
hearing the learned counsel for the defendants 
addressed very elaborate arguments contend- 
ing that the plaintiffs had only a very limited 
right of inspection and that they must show 
special interest in a particular existing dispute 
or controveray before they could get” inspec- 
tion, the defendants themselves in their 


written statement concede unconditionally the . 


plaintiffs’ right to inspect, their accounts. 
They say there that at a meeting of the Jamat 
held on the 25th of November 1907, the first 
and second plaintiffs:— 

(6) (1867) W., N. 88, 
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“ Were told that if they came by them- 
selves or .attended by ten persons of good 
character within a week they could have in: 
spection of the accounts.”’. 

In another place they say: i ‘ 

“The Jamat does mot wish -inspection of 
their accounts to be taken by a Portuguese 
or any Solicitor but inspection thereof is open 
to any member who bona fide desires the same 


_ in accordance with Jamat custom.” 


The reference to Jamat custom is perfectly 
meaningless. No inspection has ever been 
given or taken for the last twenty years at 
least. None was ever proved, spoken of, or 
referred to before me aud if there has been 
no inspection. there could hardly exist a 
custom in respect of it. Not only do the 
defendants concede the plaintiffs’ right to 
inspection but they have themselves given 
evidence and called witnesses to prove that 

inspection was offered to the firat two. plain- 
tiffs but they did not avail themselves of tha 
offer.” 

Under these ciromstances I feel no difficulty 
in holding that the plaintiffs and every mem- 
ber of the caste are at all reasonable times 
and on proper demand ‘entitled to full and 
free inspection of all acconnt-books, papers 
and vouchers- relating to the defendanta’ 
management of the Jamat properties in the 
defendants’ possessionand under their manag. 
ment. i 
* * + + * 

The plaintiffs instead of testing whether 
the defendants were prepared to carry out 
their offers and gave full and free inspection 
of their accounts, by claiming the inspection 
they offered, appear to have ignored this offer 
altogether and never took it into their 


, consideration, and on the 19th of December 


following the meeting they. file this suit. 
The answer to the last questionin the suit 
whether inspection was refused must under 
tre Circumstances be answered in the negative. 
The result is disastrous for the plaintiffs for 
I am bound to -follow: the judgment of the 
Privy Council where they dismissed Suleman 
Somg:’s (2) suit against the Bank of Bombay 
on the ground that the limited and qualified 
right of inspection contended for at the trial 
was never put forward before action 
brought or any claim based upon’ it ever 
refused. Here I have held that the plaintiffs 
were entitled to claim the inspection they did 
before action brought but Iam‘drivento tha 
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conclusion that such right “was not refased 
before the institution of the suib. 1 find 
that, though most reluctantly, the defendants 
did on the 25th of November recognise the — 
right of-the plaintiffs to the inspection- they-- 
asked for and offered to give it to. them. ' 


U nder the circumstances the plaintffs’ suit 
must fail. ` This conclusion I have come to 
with much regrét:- The plaintiffs in their 
plaint pray for a declaration of their right to 
- inspection and follow that up by.only a prayer 
for a decree ordering such inspection.There is. 
no other prayer. I am not sure that if the 
plaintiffs - had prayed: that the defendants 
might be ordered to account for their manag- 
ment of trust property since 1888 or 1899, 
that under the circumstances proved in this 


case, I would not have been disposed to give ' 


the plaintiffs a decree-in terms of such prayer 

notwithstanding my finding that the plaintiffs 
` were Offered inspection and failed to avail 
themselves of it. Having regard to the fact 
thatthe defendants had not for many years 
rendered any accounts and that this. was a 
suit filed in respect of ‘charity property with 
“the consent, of the Advocate General many 
-considerations would have arisen in favour 
of fp decree referring the suit’ to'the Com- 
missioner to take the accounts of defendants’ - 
management of charity properties as trustees 
thereof. It is, however, useless to speculate 
on what might have béen. The plaint does 
- not pray for such a decree nor was any 
application made to me.at any time to amend 
the plaint by adding prayer for accounts, On 
the questions argaed before me, my findings 
are :— 

(1) That the questions involved i in the suit 
are not caste questions. 

(2) That the suit is of a civil nature and, 
therefore, cognisable by the ‘Court and main- 
tainable by the plaintiffs. ii 


(3) That the English law relating to 
inspection of documents of a Corporation has 
` no applicability to the right of the plaintifis _ 
to inspect the account-books kept by the 
_ defendants relating to their management of 
the properties and fands of the caste. 


_ On the first issue I find that the teal 


. of the Cutchi Memon Oommunity are entitled 
- inlaw to have reasonable inspection of the 
books ofacconnt kept by the defendants in 
respect of their management of the caste !pro= 
perties and-funds, 


y 
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On thesecond issue T find that the first and 
second plaintiffa did orally demand inspection 
and that the third, fourth, fifth, sixth, and 


seventh plaintiffs by their attorney's letter. of . 


the 25th of November 1907 (Bx. F.) did 
make a demand for inspection. _On the latter 
part of the same issue I find that, although 
demand for ‘inspection was all along 
resisted. by; the defendants and inspection 


‘refused, the defendants on the 25th of Novem- 


ber 1907, a date-prior to the filing of this suit, 
did offer to give the inspection demanded by 
the plaintiffs. `. 

The plaintiffs’ suit must, therefore, be 
dismissed. The question. of costs remains 
and it is one that has caused me much anxious 
consideration. 
between the plaintiffs and their partisans 


and the defendants. The-charity funds are ` 


funds intended to be used for the benefit of 
the poor of the community. These poor 
have” taken no part ‘in the fight and 
the fands ought not to suffer becanse the 


plaintiffs and the.defendants have chosen to ` 


embark on a bitter and prolonged litigation. 


This has been a personal fight , 


“ 


The plaintiffs in this fight have alt along 2 


been successful on all the questions raised in 
They have lost on very 
narrow ground. The defendants although 
they succeed they come out of the fight with 
no credit. “If I could have. seen my way to 
passing any decree in favour of the plaintiffs 
I would have ordered thé defendants to pay 
4/5th of the. plaintiffs’ costs leaving the-plain- 
tiffs to bear the remainng 1/5th themselves. 

I can, however, find no precedent where 
the defendants are ordered to pay any of-the 
costa of a plaintiff ‘whose suit is dismissed 
against them. 


Under the circumstances ‘the only order I - 


can make is that parties do bear their 


own costs. J] regret that the ~ defendants’ 


should escape so lightly in the suit and lam 
conscious that the order as to costs is. so far 
as the plaintiffs-are concerned one of hardship 
but I have no alternative. . 

The suit will s5vadldismissed ‘parties baar- 
ing their own costs. ` - 


NS ae Suit dismissed. 


` 
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(s.c 13 C.W N 181) 
CALCUTTA HIGH COURT. 
SEGOND Civit APPBAL No. 2405 or 1906. 
November 11, 1908. 

Present :—Mr. Justico Caspersz - 
and Mr. Justice Coxe. 
.LUCHMI PERSHAD AND ANOTHER— 

DaFENDANTS— APPELLANTS ~ 
j versus c f 
EKDESHWAR SINGH—Prarstorr— 
RESPONDENT. 

Bengal Tenancy Act (VII of 1885), ss. 29 (b) 
and 108B— Record of rights—Presumption of correct- 
ness—Plea to avoid instrument—Onus. 

The presumption contemplated by section 103B of 
the Bengal Tenancy Actis that the entries were cor- 
reot at the time of the preparation of the record- 
of-rights. The record-of-rghts is a record of the 
rights then existing and cannot be considered as a 
record of what existed before its preparation. 

Where the exeoutant ofa document sets up any 
specific plea whereby to avoid or minimise the effect 
of the document, it is for him to make out his 
special plea 

Appeal from the decree of Babu’ Durga Das 
Sub-Judge of Bhagalpore, dated September 12, 
1906, modifying that of Babu Kumud Nath 
Banerji, Munsif of Madhipura, dated April 
23, 1906. 

Babu Satish Chandra Ghose, for the Appel- 
lants. h 

Mr. A. Ohaudhri and Baba Hari Bhusan 
Mukherji, for the Respondent. | 

Judgment.—This appeal arises out 
ofa suit instituted by the plaintiff-respondent 
fora declaration that the defendants hold 
certain lands at certain-rentals and, also for a 
declaration that the rentals entered in the 
record-of-rights in respect of these lands are 
inoperative. | The plaintiff, also, sued for re- 
covery of rents and cesses. 

The lower appellate Court differed from 
the conclusions arrived at by the Court of 
first instance, and decreed the plaintiff’s suit 
accepting the. gabultyat executed by the de- 
fendant on the llth December 1897. 

Two contentions have been raised 
before us, first, that the lower appellate Court 
omitted to consider the presumption of 
correctness of the entries in the record-of- 
rights; referred to in section 108B of the 
Bengal Tenancy Act; and, secondly, that onus 


was on the plaintiff landlord and not on the. 


defendant tenants to prove that the gabulryat 

in question did not contravene the provisions 

of section 29 (b) of the Act. In our opinion, 
here is no substance “in either of these con- 
entions, ° 


i 
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The presumption contemplated by section 
103B was clearly present in the mind of the 
lower appellate Court: and, after all, what 
‘doesthat presumption amount to? It is a 
presumption that the entries were .correct 
at the time of the preparation of the record- 
of-rights. The record-of-rights is a record of 
the rights then existing; and, clearly, it is not 
a record of what existed before the year 1697. 
when the gabuizyat was executed. i 
-` Then, as to the question of onus, we think, 
on principle as also as a matter of common 
sense, that where the executant of a docu- 
ment sets up any specific plea whereby to 
avoid or minimise’ the effect of the 
document, it is for him to make out his special 
plea. No authority has been indicated to 
the contrary, and the findings of, the lower 
appellate Court are very clear that, before the 
document was executed by defendant No.. 
I, on the llth December 1897, the rate of 
rent was Rs. 2-12 per bigha, and that the 
qabuliyat raised the rent to Rs. 2-12-83 
per bigha, and, secondly, that the limit 
imposed by section 29, cl.- (b) of the Bengal, 
Tenancy Act was not contravened. . 

Something has been said with regard to 
the portion of the defendant No. 2 who did 
not execute the qabuliyat. It appears 
thatthe tenancy is a joint tenancy which 
was held in the name of defendant-No. 1, and, 
clearly, the liability that was incurred by de- 
fendant No. 1 attaches to his co-parcener, the 
defendant No.2. | h 

The appeal, therefore, fails, and is dis- 
missed with costs. 

Appeul dismissed. 





(s.c 13 C. W. N. 188, 5 M. L. T. 92.) 
OALCUTTA HIGH COURT. 
Criminal REVISION Case No. 773 or 1908. 
August 24, 1908. 

Present :—Mr. Justice Brett and Mr. Justice 

j Ryves. 
RAM AUTAR SAHU—2nxp PARTY — 
PETITIONER _, 
Versus 


e KISHNUPUT RAM—lIsr PARTY—- 


OPPOSITE PARTY, 

Orcminal Procedure Code (Act V of 1898), s. 144-—Ob- 
ject of order—Prevention of pecuniary losa to a party— 
Remedy in Civil Court. ~ 

Section 144 of the Criminal Procedure Code cannot 


~ apply to a-case where the object of the order undey 
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the section appears to have been merely to pre- 
vent pecuniary loss to the opposite party. The 


proper remedy for the party aggrieved lies in the 
Civil Court. 


Prayag Singh v. Hmoprese, 9 C. 108 and Istb Mondal 
Y. Emperor, BO. W. N. 878, followed. 
8. -P. 


' Rule against the order of Mr. 
Hignell, Deputy Commissioner of Palaman, 
dated the 29th of May 1908. 

‘Mr. S. P. Sinha, Advocate-General and 
Babu Sarat Ohandra Bysack, for'thé Petitioner. 

Judgment.—The present rule is di- 
rected against two orders issued by the 
Deputy Conimissioner of Palamau. The first 
hearing date, the -19th May 1908, runs as 
follows :— ` g 

It appears from the report of Babu 
Matukdhari Singh, the Deputy Collector, that 
you are having an embankment (bandh) 
erected in Bhojepur Tuppay Utary, in con- 
_sequence of which Kishnuput Ram and others, | 
inhabitants of that place, may suffer great 
loss, you are, therefore, ordered that you do 
at once stop the erection of the embankment 
or appear before me on the 29th May 1908, 
and show cause. Treat this as peremptory.” 

On the 29th May the second order was 
passed which was to the following effect :— 

I have directed the petitioner to stop work 
“this year. At the beginning of next cold 
weather I will visit the. place. Copy to 
Police for information,” . 

The rule was issued célling upon the De- 
puty Commissioner to show cause why his 
order, dated‘the 29th May 1908, should not 
be set aside on the ground that it is not 
clear from the proceedings adopted by the 
Deputy Commissioner under what provisions- 
of law the order had been passed or with 
what object it had been passed. 

‘We have read the explanation which has 
been furnished by the Deputy Commissioner. 
In thathe states that the order was an exe- 
cutive order having for its object the 
prevention of a disturbance of. the peace and 
that he was unable to specify any provision 
of the law under which he proceeded. “In 
our opinion the rale must be made’ absolute 
und the order must be set aside. The only 
provisions of the law which would enable a 
Magistrate to pass an order somewhat of the. 
description of that passed in the present case 
are those of section 144 but it is clear 
_ that that seotion cannot apply to a case 
like the present where the object of the 
order appears to have been merely to prevent 
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pecuniary loss to the opposite party. In 
support of this ‘view we are supported by 
the decision of this Court in the case Prayag 
Singh v. The Empress(1), whichis a case some- 
what similar to the present which was de- 
cided under the old Code, of which section 
518° was the section corresponding to the 
present section 144. There is another later 
ruling in support of the same view, Isab 
Moñdal v. The Emperor (2). These rulings 
clearly indicate that the’ proper remedy 
for a party’ aggrieved by an act such as 
the present is by an application or suit 
in the Civil Court, and by ‘obtaining’ from 
that Court an injunction restraining the 
other party from carrying on the work which 
is likely to canse pecuniary loss. 

We, therefore, make the rule absolute and 
set aside the order. 7 ; 
Rule made absolute. 


‘(s..c. 18 C. W. N. 191; 5 M. L.T. 98 ) 
CALCUTTA HIGH COURT. . 
Ognar Revision Case No. 903 or 1908. 
August 24, 1908: 
Brain: :—Mr. Justice Brott and Mr. Justice 
Ryves. 
MOHAMED WASIL—PETTIONER 
versus 
EMPEROR— Ovrosrrs PARTY. 

Penal Code(Act XLV of 1860), 8. 177— Furnishing false 
anformation— Road cess return—Road Cess and Public : 
Works Cess Act (IX B C. of 1880), 38 14, 94 and 95; 
object of —Return admissible against pe! son making tt. 

The object of section 94o0f the Road Oess and ` 
Public Works Cess Act is tosecure that the person 
submitting a return should not therein undervalue 
his property for the purposes of the Road-Oesy and 
Public Works Oess. 

Therefore, where the petitioner in such a re- 
turn ropresented rent payable to him in respect 
of his Subordinate holding to be in excess of that 
whioh the Magistrate found that the tenant was 
actually bound to pay : Held, that as under section 95 
of the Act, such a return is admiasible in evi- 
dence against the petitioner and notin his favour, 
and as he did not undervalue his property, he 
could not be convicted under section 177 of the Indian 
Ponal Code. : 

Rule against the order of Babu R. M. Das, . 
Deputy Magistrate of Chittagong, dated 22nd 
of July 1908. 

Moulvi Z. R. Zahid, for the Potitioner. 

Judgment.—the present rule is di-. 

reoted against the conviction and sentence of 
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` the petitioner passed undar section 177 of the 
Indian Penal Code for having farnished false 
information in a Road-cess raburn whieh ‘he 
“submitted to the Collector under section 14 of 
the Road Cess and Public Works Cess Act 
(IX, B. C. of 1880). 
. Nobody appears to oppose this rule and 
after reading the explanation which has been 


submitted by the Magistrate, we are of opinion. ' 


that the rule must be made absolute. 

The learned Magistrate has held, that the 
object of the petitioner in furnishing the 
false information inthe return was to support 
a-civil sait. The Magistrate has, however, 
failed to realise that under section 95 of the 
Act such a return i is admissible -in evidence 
against the person making it, but is not ad- 
missible in evidence in his favour. The ob- 


ject, therefore, for which the Magistrate finds ` 


that the falss information was given in 
the return appears to us to fail. No doubt, 
section 94 of the Act provides for the pro- 
secation of a person who furnishes false in- 
fromation toa public servant in any return. 
it is, however, clear from the provisions of: 
that and other sections in the Code that their 
object. was to secure that-the person sub- 
mitting a return should not -submit one in 
which he undervalued his property for the 
perpaes of the Road Cess and Public Works 

e38. 

| Inthe present instance the allegation against 
the petitioner is that he falsely repre- 
‘sented rent payable to him in respect of his 
subordinate holding to be in excess of that 


which the tenant was -acbually bound to pay. ` 


No donb, in this case the Deputy Magistrate 
. has found on the evidence that the infor- 


mation contained in the return was false. - 


But it seems that the petitioner has brought 
a sait in the Civil Court to establish that 
the allegation made by him inthe return is 
true, that is to say, that the holding is Keld 
under him by Raham Ali at a rental. of 
Rs. 2 per annum and notby Rajani at a rental 
of. annas 8. The. provisions of section 177 
are to the effect that a person giving the 
false information furnishes as true informa- 
fion, which he knows or has reason to believe 
. to be false. In this case the fact that 


_ the petitioner is bringing a suit on the basis” 
of the allegation that the information is true,. 


does not, in_our opinion, support the view 
that he knew or had reason to believe it to 
he false, even though the Deputy Magistrate 
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on reviewing the“evidence may have come to 
the conclusion that the information was not 
true. Section 20 of the Act precludes a per- 
son from suing for the 1 recovery of rent at a 
higher rate then what is mentioned in 
the’ return; and it is evident that the 
petitioner, if he had filed.a return showing 
his rental to be annas eight ‘contrary, to 
the allegation made in his suit, would have 
stultified himself and in fact would have 
precluded himself from recovering rent at the 


‘amount which he declared to be due to him.. 


~ In these circumstances we are of. opinion 
that the provisione of section 177 of ‘the 
Indian Penal Code cannot be _applied to a 
case such as the present. We, therefore, 
make the rule absolute, set saide the con- 
viction and sentence passed upon the present 
petitioner under that section and diract that 
the. accused be discharged from prison ` if 
he is still in custody or if he is on bail, be 
discharged from the bail on which hé has 
been enlaiged. 
‘Rule ade absolute. 





ALLAHABAD: HIGH COURT. 
Sxzconp Crvm Appnan No. 650 or 1908. 
December 8, 1909. ; 
Present : —Mr. Justica Karamat Husain. 


-J ein aac MISIR AND AAEE CANTOR 


—APPELLANTS, ` 4 
versus ` í 
SHEO SAGAR SINGH AND Sena 


: FENDANTS— RASPONDHNTS, ' 

Lmitation Act (XV of 1877), a. 19 —-Acknowledg. 
ment—By whom to ba signed—Arknowledgment by 
mortgagee need not be addressed to the mortgagor—Kui- , 
dence Act (Z of 1872), ss. 85, 61,° 62, 63—Statement 
+ a judgment—Secondary evidence—Certified copy of 
translation of judgment.. . 

“A statement made bya Subordinate Judge and 
dontained in his judgment isa relevant faot under 
the provisions of Secon. 85 of the “Evidence Act, 
1872.. 

Such statement may he proved by primary or 
secondary evidence undar section 61 of the Aot. 

Where a judgment wes written in Fnglish and, 
under “the provisions of section 183 of Act VIII of 
1859; a translation of it was made in Urdu which was ` 
signed by the officer passing the jadgment: “Held, that 
the translation’ was primary evidence of the con- 
tents of the judgment. eld, further, that a certified 
copy ofthe translation of the judgment could not 
be regarded under aéction 63 of the Hvidence Act 
B3 secondary evidence ofthe plaint filed in the suit 
in which the judgment was passed. Nor could it be 
said to be an oral account oh the; contents oi the 
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plaint, though it might be regarded as secondary 
evidence of the original translation ` 

One of the essential elements of an scknowledg- 
ment under section 19 of the Limitation Act, 1877, is 
that it be signed by the party personally, or by 
an agent duly authorized in this behalf, or by 
some person through whom he derives title or 
lability. 

“The translation of ajudgment under section 185 
of Act VIII of 1859, signed by the Judge passing the 


judgment, cannot be said to have been signed by the - 


parties, or by their duly authorized agent or by 
some person through whom they derived title or 
hability. Therefore, any statement contained in 
the copy of the translation, does not satisfy, the 
requirement of section 19 of the Limitation Aot. 
- According to explanation 1 of section 19 of ‘Act 
XV of 1877, it is not necessary that an acknow- 
ledgment by or on behalf of a mortgagee must be 
addréssed to the mortgagor. 
= Imam ab v. Baijnath Ram Sahu, 38 C. 618,100. 
W.N. 351; 30. L J. 576, disapproved. 
Brigonath Sahu v. Gaya Sundari, 6 O. L. J. 141, 
Mylapire Iyatawmy Vyapoory Moodliar v. Yeokay, 
_ 14 C. 801; 141. A. 168, Imam Alı v. Batjnath Ram 
Suhu, 88 C. 613; 8 C LJ. 676; 10 O.W.N. 651; aniram 
v. Seth Rupchand, 83 C. 1047, 4C. L. J. 94; 8 Bom. L. 
E. 501; 10 0. W. N. 874; 1 M. L. T 199; 3 A. L. J. 
525; 16 M. L. J. 300; 2 N. Ty. R. 180, referred to. 
Second “Appeal from the decision of the 
District Judge of Mirzapur, dated the 7th of 
` May, 1908. 
Mr. Muhammad Ta for the Appellants. 
Mr. J. N. Ohaudhri, and Mr.'Tej Bahadur 
“ Sapru, for the Respondents. 
Judgment.—tThis was a suit for re- 
demption of a'mortgage. . One of the pleas 
in' defence was that the suit was barred by 
limitation. The Court of first 
pelled this plea and gave the plaintiffs a 
decree for redemption.’ On appeal by the 
defendants the lower appellate Court came 
tothe conclusion that the suit was barred 
by limitation and set aside the decree of the 
Court of first instance. The plaintiffs have 
‘preferred a second appeal to this Court; and 
it is contended on" their behalf that 
acknowledgments contained in certain docu- 
ments save limitation under the provisions 
of section 19 of the Indian Limitation’ Act 
No. XV of1877. The facts on which the 
determination of thequestion raised by the 
learned Vakil for the appellants rests are as 
follows :—The- mortgage sought tobe redeem- 
ed was made onthe 10th of July 1832 fora 
period of three years. The period‘ of sixty 
years allowed for redemption thus expired on 
the 10th of July 1895. The present suit 
was ‘instituted onthe 27th of May 1907. The 
suit is thus obviously barred by limitation. 
The learned Vakil for the appellants, how- 
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ever, says that in consequence of acknowledg- 
ments made in the mortgage-deeds of 7th 
May 1875, 7th November 1877, the judgment 
dated 30th August 1873 and the. application, 
dated 10th May 1895, the suit is not barred, 
by limitation. As no argument was based 
upon the two mortgage-deeds in the: lower 
appellate Court and as that Court after con- 
sidering the judgment and the application 
referred .to above remarked: “These were the 
only two documents on which the respon- 
dent’s pleader relied as saving limitation,” 
the learned Wakil for the appellants is not 
entitled to base any argument upon those two 
mortgage-deeds. It only remains to con- 
sider whether the judgment dated 30th August 
1873 or the application dated 10th May 1895 
saves limitation. The judgment relied on 
is a certified copy of a translation in Urdu 
from an English judgment of the Subordi- 
nate Judge in Suit’ No. 261 of 1873 which 
was brought by the representatives of the 
original mortgagee against Ram Tahlu and 
others. The plaint in that suit has been 
weeded out. The opening words in the” 
Urdu, translation of thejudgment are “Mud- 
diyan bayan ‘karte hain ke basarya haq rehan 
ke hamara garza uper hissa semindari Nakchidd - 
Miser ke mouza (abtya,...., ” The learned 
Vakil for the appellants argues that these 
words amount to an acknowledgment, and as 
the original plaint has been weeded out, he is 
entitled to rely upon the certified copy of 
the Urdu translation of the judgment which 
is secondary evidence under section 65 of the 
Indian Evidence Act. 
under section 35 of the said Act the- state- 
ment made by the learned Subordinate Judge - 
“as a public servant in the discharge of his 
official duty” is a relevant fact. The state- 
ment made by the learned Subordinate Judge . 
and contained in his judgment is undoubted- 
ly a relevant fact under the provisions of 
section 35 of the Indian Wvidence Act. But 
being contained in a document it is to be 
proved either by primary or by secondary 
evidence under aection 61 of the Indian Evi- 
dence Act. It is admitted by the learned 
Vakil for the appellants that the-copy of the 


translation ofthe judgment is not primary 


evidence. But he contends that it is second- 
ary evidence. The judgment dated 30th 
August 1873 was originally written in English. 

But under the provisions of section 185 of Act 
No. VIII of 1859, old Oivil Procedure Codes 


He also contends that | 
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which’ was then in force, the judgment. was 
translated into Urdu, and the translation was, 
signed by the Subordinate Judge. The Urdu 
translation of the judgment was, therefore, 
primary evidence of its contents. ` But a 
certified: copy of the translation of the judg- 
ment cannot possibly be regarded under sec- 
tion 63 of the Indian Evidence Act as second- 
ary evidence of the plaint filed in the snit. 
ft is contended by the learned Vakil for the 
' appellants that this copy’ may be regarded as 
oral account of the contents of the plaint 
under clause (5) of thatsection. I am unable 
to accept this contention. A-copy of the Urdu 


translation -of the English judgment. can by: 


no means be said to be an oral account of the 
contents of the plaint. This copy may, how- 
ever, be regarded ag secondary evidence of 
the original translation. But there is no- 
thing on the record to show that the plaintiffs 
when they put in the copy in- question ‘as 
secondary evidence established that they 
were entitled to prove the contents of 
the original translation “by means of 
secondary evidence. Granting for the sake of 
argument that they. were so entitled, the 
statement contained in the copy to the effect 


that the then ‘plaintiffs were mortgagees will- 


not satisfy the requirements of section 19 of 
the Indian Limitation Act No. XV of 1877 
One of the essential elements of an acknow- 
ledg ment under section 19 of the Limitation 
Act is that it be signed by the party “person- 
ally or by an Agent duly’ authorized in this 
behalf, or by some person through whom he 
derives title or liability”. .The translation 
-of the judgment. must under the provisions 
_of section 185 of Act VIII of 1859 have been 
signed by the Subordinate Judge, but it 
“could not have been signed by the mortgagee 
personally, nor by his duly authorized agent, 
nor by some person through whom he derived 
title or liability. ‘That being so, the lower 
appellate Court was perfectly rightin holding 
that the statement in-the copy of the transla- 
tion of the judgment did not satisfy the re- 
- quirements of section 19 of the Indian Limit- 
_ ation Act. In this connection I may men- 
tion that the learned Advocate for the respond- 
ents contended that as the so-called acknow-° 
ledgment in the copy of the translation of the 
judgment was not made to the mortgagor, it 


- did not amount to an acknowledgment within 


the. meaning of section 19. In support of this 
contention he relied upon “Imam Ali v. Baaj- 
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nath Ram Sahu (1). But the law laid down 
in that ruling, with due-respeot to the learned 
Judges, who decided that case, is not good 
law. According to explanation I of section: 19 
it is not necessary that an ‘acknowledgment 
by or on behalf of -a mortgages must be sad- 
dressed: to the mortgagor. A Berch of the” 
Caloutta High Court in -Brigo Nath Sahu y 
Gaya Sundari.Dassya(2) did not follow the case 
relied on by the learned Advocate for the 
respondents but held that it was not neces- 
sary that an acknowledgmeut should be. 
addressed to the person entitled. The learned 
Judges remark as follows :—“It is contended 
that the acknowledgment of liability was not 
to the decree-holder or any one through whom 
he claims. The cases of Mylapore lyasawmy 
Vyapoory Moodliar v: Yeokay (3) and Imam 
Ali v. Baijnath Bam Sahu (1), are relied on 
But this oon- 
tention, is against the terms ‘of the explana- 
tion to section.19 of the Limitation Act, and 
their Lordships ofthe Privy Council in the 
recent case of Mantram v. Seth Rupohand (4), 
have adhered to the provisions ofthe explana- 
tion to section 19. They say the acknow- 
ledgment is not addressed to the person 
entitled but according to the explanation 
given in section 19, this is, not necessary”. 


“That being so, the acknowledgment in ques- 


tion is sufficient to save limitation. The 
next document on which the learned Vakil for 
the appellants relies is the application dated 
10th May 1895. This application bears the 
signature of Chhaterpati Singh alone. The 
learned Vakil for the appellants on the 
authority of Deonarain Rat v, Kukur Bind 
(5), argues that the saidsignature ought to be 
regarded ‘as the signature for all the appli- 
cants under an authority given by them “to 
Chhaterpati Singh. With reference to that 
application the lower appellate’ Court in’ its 
judgment remarks: “This application is 
signed by one of the several applicants only, 
and there is nothing to show that -hə was 
authorized to sign ib on behalf-of the other 
applicants”. In face of such a finding, I am 
anable to hold that the application was signed 


-by Chhaterpati Singh on behalf of all the 


“(1) 88 C. 613; 10 0..W. N. 551; 80.1. J, 576. - 
2) 60. L. J. 141. ; 
5 140 801; 14 I. A. 168. 
(4) 88 C 1047 ; 40. LJ. 9% 8 Bo 
0. W. N. 874, 1 M. L. T. 199; 8- A 
L. J. 800; 2 N. L. R. 180. 
- (5) 24 A. 319. 


m. L. R. 601; 10 
L.J. sa; 16 M. 
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applicants. In this “connection I may note 
that in the copy of the: application the -word 
rehandart may, no.doubt, be read as zemindart. 
But on areference to the- original document 
which is to be found on the original record of 
the case, I have no doubt- that the word is 
rehandart and notzemtndari. The dakhalnamah 
on that record is signed by Qhhaterpati in 
Hindi as-.rehandar. Wb; : : 
_ For the above reasons, I hold that the con- 
clusions arrived at by the lower appellate Court 
are right. I dismiss the appeal with costs 
which in this Court will include fees on the 
higher scale, - _ 

: Appeal dismissed. 
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BOMBAY HIGH COURT. 
SECOND. CIVIL APPEAL No. 46 or 1909. 
| September 14,1909. 
- Present :—Mr. Justice Chandavarkar and 
7 Mr. Justice Heaton. 
_VINAYAK VAMAN PARANJAP— 
7 APPELLANT ` 
o “versus 
ANANDA RAMJI—RESPONDENT. 
Limitation Act (XV of 1877), Sch. I, art. 179 (4)— 
Erecution application male by assignee of decree 
but deed of assignment not produced—Application made 
by a Mukhtar but Mukhtarnama nt produced— 
Whether . such apphcations are steps-tn-ard of ewe- 
eXELon, - K 
' An ‘application for the exectition ofa decrve was 
made by the assignee of the decree but he did not 
produce the deed of assignment. Another application 





for execution was made by the Mukhtar of theas- - 


signee but he did not produce his Mukhtarnama 
and the deed of assignment. Both these applica- 
tions were disallowed Thena third application was 
-presented by the Mukhtar anda notice under sec- 
tion 248 was issued to the judgment-debtor : í 

Held, that the third application was not barred. 
The first two applications were disallowed not be- 
causo the persons who made them were not com- 
potent to make them but merely because they did 
not produce evidence to satisfy the Court that there 
was an assignment and that there was a mukh- 
tarnania, $ 

Appeal from’ the decision of F. J. Varley, 
Esquire, Distriot Judge of Ahmadnagar, in 

. Appeal No. 6 of 1908. f : 

~ Mr. P. P. Khare, for the Appellant. 

Mr. D. W. Pilgamkar, for the Respondent. 


Judgment.—The’ facts material for’ 


the purposes.of the points of law raised in this 
second appeal aré shortly these. A decree 
was obtained onthe 12th October 1894, by 
the assignor of the present appellant; On the 
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16th -August 1897 the first darkhast for its 
execution was presented by the decres-holder 
himself. _But as the process-fee was not paid, 
it was struck of. The second darkhast was 
presented on the 16th August 1900 by- the 
present appellant, but it was strick off on the 
-27th October 1900-on the ground, that the 
assignment, not having been prduced, was not 
proved.. On the llth August 1903, a person 
calling himself-the Mukhtyar of the assignee 
presented the third darkhast. Butas neither 
the Mukhty--ng/ia nor the deed of assign- 
ment was aced it was struck off on tha 
9th Octobe “$08. The fourth: darkhast was 
presented by the same Mukhtyar on the 19th 
December 1905. A notice was issued to the’ 
judgment-debtor under section 248 of the 
Civil-Procedure Code then in force. He not 
having appeared, the darkhast was disposed of. 

Both the Courts below have held that the 
present darkhastis barred by the law of limit- 
ation, because the second and the third dar: 
khasts cannot be regarded as applications 
for execution made in accordance with law. 
We cannot agree with that view. These two 
darkhasts were disallowed, not because the 
persons who made those applications were not 
competent: to make them, but merely because 
they did not produce evidence to satisfy the. 
Court that there was an assignment and that | 
there was a mukhtyarnama. But from the 
non-production of these it does not follow that 
the assignment and the mukhtyarnama did 
not exist in fact then. It has been held in 
Abdul Majid v. Muhammad Faizullah (1) under - 
similar circumstances that the application of 
a party for the execution of a decree is a step- 
in-aid of it, though he fails to produce evidence 
to show that he had a right to execution. See 
also Abdul Kureem v. Chukhun (2). Neither 
of the lower Courts has found in the present 
case whether the assignee was in fact an as- 
signee, at the date of his application and was — 
competent to make it, nor has it decided 
whether the Mukhiyar of the assignee was 
Mukhtyar in fact on the 11th August 1908 
when’ the-third darkhasi-was presented. 

We, -therefore, reverse the decree of ‘the- 
Court below and send back the darkhast tobe 
‘dealt with according to law with reference to 
the observations herein. Costs to abide the 
result. su 
, Ps, Decree reversed. 

(1).18 A. 89, ` (2) 50L R-258,5 < 


Vol. Iví 


NAWLAJI SARDARBMAL V. RAMAN DHONDI PATIL. 
1 (s.a. 11 Bom. L. R. 1285.) 
BOMBAY HIGH COURT. 
Seconxp Civit Aperat No. 38 or 1909. 
“September 27, 1909.. -_ 
Present:—Sir Basil Scott, Chief Justice and’ 
A ' Mr. Justice Batchelor S 
' NAWLAJI SARDARMAL— APPELLANT 
versus 


RAMA DHONDI PATIL—RESPONDENT. 

Dekhhan Agriculturistis’ Relief Act (XVII of 1879), 
9.16 D cl. (83)—“Derree in the sut” means the 
decree. of the original as well as the appellate Court. 

“The decree in the suit” ın section 15 D clause (8) 
of the.Dekkhan Agriculturists’ Relief Act does not 
only mean the decree of the original Court but also 
the deoree of the appellate Court which it may 
on appeal, 7 

When the decree of the lower Court is reversed 
or varied in appeal, the decree of the appellate Court 
becomes the decree in the smt which is to be executed 
in execution proceedings. 


Appeal from the decision of Golabdas Lal- 
das, Esquire, Ist Olass Subordinate Judge, 
Nasik, in appeal No. 149 of 1908. 


Facts.—ln a suit for accounts nader 
section 15 D clause 3 of the Dekkhan Agri- 
calturists’ Relief Act the Court of first in- 
stance found a certain amount as due and 
made &-declaration accordingly. `The lower 
appellate Court passed.on appeal a decree for 
redemption. 
preferred to the High Court. 


Mr. R. R. Desai, for the Appellant. 

Mr. M. B. Bodas, for the Respondent. 

Judgment.—tThe only point which 
we are called upon to decide in this appeal is 
whether the learned Judge of the appellate 
Court was right in passing a redemption 
decree for the plaintiff on his application 
when the case came before him in appeal. 


It is argued on behalf of the appellant that 
the words of section 15 D, clause (3), of the 


Dekkhan Agricalturists’ Relief Act are only . 


susceptible of the interpretation which he con- 
tends for, namely, that “the decree-in the 
suit’ means the decree of the original Court 
and not of the Court ofappeal. It would follow 
that if the Court of appeal reversed the decree 
ofthe lower Court and passed an entirely new 
decree it would not be “the decree inthesnit” 
though-it would be the only: existing decree 
capable ofexecution. If the words had been 
“ a decree” there would had been more force 
in the argument. When the- decreo of the 
lower Court is reversed in appeal, or varied in 
appeal, the decree of the lower appellate Court 
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becomes the decree in the suit whichis to be 
executed in exeoution proceedings. : 
We, therefore, think that the learned 
Judge ofthe lower Court acted within hia . 
powers in granting the application of the 
plaintiff for a decree for redemption. 
We dismiss the appeal with costa. | ; 
Appeal dismissed. 





. (8. c. 11 Bom. L. R. 1288). 
BOMBAY- HIGH COURT: 
First Crvic Appgat No. 106 or 1908. 

j . September 29, 1909. ` 
Present :—Sir Basil Scott, Chief Justice and 
Mr. Justice Batchelor. 
SHANKAR RAMKRISHNA CHOLKAR 
— APPELLANT 

' versus 
KRISHNAJI GANESH BADH— 


RESPONDENT. i 

Dekkhan Agriculturisis’ Relief Act (XVII of 1879), 
8. 2—“Agriculvurtst”, meaning of—“Then defined 
by law”, meaning of—Act XX LIT of 1881. s. 1. 

“Then defined by Jaw,” in section 2 of the Dekkhan 
Agriculturists’ Relief Act relates to the. time ‘when’ 
any part of the liability was incurred. 

The Dekkhan Agriculturists’ Relief Actwas extend- 
ed to Ratnagiri District in 1906, An agriculturist who 
was a resident of that district had executed a mort- 
gage of certain land in 1881: Held, that he was not 
an agriculturist within the meaning of the Act, as 
amended by Act XXII of 1881, with regard to the 
said mort ` - 


@. 

Facts.—This was a suit for account of 
a mortgage of land exécated in 1881 by an 
agriculturist resident.of. the Ratnagiri Dis- 
trict. The Dekkhan Agriculturists’ Relief 
Act was extended to that district in 1905. 
The plaintiff mortgagor maintained that he 
was an agrictlturist within the moaning of 
the said Act with regard to the mortgage of 
1881. The first Court found against him 
and he appealed to the High Court. : 

Appeal from the decision of V. N. Rahurkar, 
Esquire, First Class Subordinate “Judge of 
Ratnagiri, in Civil Suit No. 103 of 1906. 
` The Hon’ble Mr. D. A: Khare, for the 
Appellant. y E 

Mr. P. B. Shingne and Mr. P. D. Bhide, for 
the Respondents. 

Judgment.— Wa * 
* * Ib is said tha at all 
events, with regard to one-of the mortgages 
in suit namely that executed in the year 
1881 the plaintiff is entitled -to maintain 
this suit because the second claase of section 


r 
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2 of the Dekkhan Agriculturists’ Relief Aot 
provides that “ the term ‘agriculturist’ when 
used with reference to any suit or pro- 
ceeding shall include a person who, when any 
part of the liability which forms the subject 
of that suis or proceeding was inourred, was 
An agriculturist within the meaning, of that 
word as then defined by law”. “Then” defin- 
ed by law relates to the time ‘when’ any part 
of the liability was incurred. We, therefore, 
have to look to the definition of the word 
ngrionlburist in the year 1881, the date of the 
mortgage in question. 

“ Agriculturist” by Act XXIII of 1881 


amending the principal Act was defined to be 


a’ “person who, when or after incurring any 
liability, the subject of any proceeding under 
the Act, by himself his servants or tenants 
earned or earns his livelihood wholly or par- 
tially by agriculture carried on within thelimits 
In order to ascertain 
whatis meant by ‘the said district’ we turn 
to section 1 of the Act which in the year 
1881 provided that the rest of the Act ex- 
tends only to the Districts of Poona, Satara, 
Sholapur, snd Ahmednagar. It follows that 
the plaintiff whose land and whose residence 
was in Ratnagiri was not an agricalturist 
within the meaning of Act XXIII of 1881. 
For these reasons we affirm the decree of 
the lower Ocurt and dismiss this appeal with 
costs. Only one set of costs. 
ppeal dismissed. Decres confirmed. 





- - (8. 0. 11 Bom, L. R. 1291.) 
BOMBAY HIGH COURT. 
Ssoonp Civic APPRrAL No. 183 or 1909. 

„October 1, 1909. s 
Present: —Sir Basil Scott, Chief Justice and 
Mr. Justice Batchelor. 
PILU APPA NALWADE—Prarytirr— 
i APPELLANT 
: versus 

BABAJI NARU MANG AND OTEHERS— 

i DEFENDANTS— RESPONDENTS. - 

Hindu Law—Alhenation by widow—COonsent of 
reverstoners validates alienations for consideration— 
Voluntary alienationa not valsdated—Oongent of 
daughter and her son sneuficient—Relinguishment of 
her estate by widow—Partial relinguishment in- 
sufficient 


The general principle which prohibits a Hindu 
avidow’s alienation of immovable property otherwise 
than for legal necessity is relaxed in cases where 
the consent of the whole body of persons conatitut- 
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ing the next reversion has been obtained. The 
reason of the relaxation is that the consent of the 
persons who would be interested in disputing the 
transfer affords good evidence that the transfer was 
in fact made for justifying cause, that is, for legal 
necessity, Therefore, the operation of the rule 
must ordinarily be hmited to transfers for considera- 
tion, and cannot appropriately be extended to volun- 
tary transfers by way of gift, where there is no 
room for the theory of legal necessity. 

The consent of a daughter or her son is absolutely 
immaterial in such cages. 

A Hindu widow can accelerate the succession by 
relinquishing her own interest to the next rever- 
sioner But she must relinquish absolately her 
whole interest in the entire estate and only a partial 


_Telinquishment would not do. 


Appeal from the decision of C. Roper, 
Esquire, District Judge of Satara, in -Appeal 
No. 67 of 1908. A 

Mr. P. D Bhide, for the Appellant. 

Mr. P. B. Shingne, for the Respondents. 

Judgment.—t this second appeal 
the facts are these. -One Appa died in or 
about the year 1899 leaving two widows, 
Kondai and Chima, anda danghter by Chima, 
namely, the second defendant. The second 
defendant has a son, Narayan. 
1903 the two widows made a deed of gift of 
four-fifths of their hnsband’s property in 
favour of the second defendant, reserving ’ the 
other fifth for their own maintenance. In 
October 1904 Kondai adopted the plaintiff, 
who is the son of Appa’s separated nephew. 
“" The question is whether the plaintiff ‘is 
bound by the alienation made prior to his 
adoption. The gift was consented to by the 
defendant No. 2, the actual donee, and by her 
son, Narayan. The Court below have accepted 
this consent as a sufficient consent on behalf 
of the reversioners likely to be” interested: in 
disputing the gift, and upon this ground have 
dismissed plaintiff's suit. But we are of 
opinion that this ground cannot sarve to, 
sustain the decree. 

The general principle which prohibits a 
Hindu widow’s alienation of immovable pro- 
perty otherwise than for legal necessity is, 


consent of the whole body of persons. con- 
stituting the next reversion has been obtain- 
ed: see the judgment of the Judicial Com- 
mittee in Bajrang? Singh v. Manokatnika 
Bakhsh Singh (1) which refers with approval 
to the desision of this Court in Vinayak 


Vithal v. Govind Venkatesh (2). Now in 
(1) 9 Bom. L. B. 1848; 6 C. L. J. 766; 12 0. 

W.N. 743M L. T. 1; 5 A L.J.1. 
(2) 2 Bom. L. R. 820, 


G 


In February 


in cases’ where the- 


» 
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Vinayak’s case (2) the reason of the relaxa- 
tion, as the law has always been under- 
stood in this Presidency, is referred to 
this principle, that the consent 


. the transfer affords good evidence that the 
transfer was in fact made for justifying cause, 
that is, for legal necessity. If that is the 
reason of the rule, it is clear that its opera- 
tion must ordinarily be limited to transfers 
for consideration, and cannot appropriately 
ba extended to voluntary transfers by way of 
gift, where thereis no room for the theory 
of legal necessity. We may add that we 
“have been referred to no case where the Courts 
have applied the rule to a gift. 

That is one reason why, in our opinion, the 
ule upon which the Courts below have reli- 
ed is inapplicable to the present’ facts. And 
upon another ground also it seems to us that 
this case falls outsidethe rule. For, whether 
the cobsent required be more accurately 
defined-ag the consent of the whole body of 
<2ersons constituting the next reversion, ag it 

- was expressed in Bajrangi’s case (1) or as the 
consent of all those persons who would be 
likely to be interested in disputing the alien- 
ation, as it is put in other decisions, it is 
clear that the requirements of the rule have 
not been satisfied here. For the only consent 
which the present defendants can call in aid 
is that of the second defendant and of her 
son, Narayan. But the second defendant, in 
addition to being the actual recipient of the 
gift; isa Hindu woman, and the presence or 
absence of her consent is, in the words of 
Jenkins, O. J. in Vinayak v. Govind (2), “ab- 
solutely immaterial”; ner can the acquiescence 
of her son carry the defendants’ case any 
further. That being so, it is not possible to 
held that we have here the consent of “such 
kindred, the absence of whose . opposition 
raises a presumption that the alienation was a 
fair and proper one”: that is how the rule was 
put by Ranade, J. in Vinayak v. Govind (2), 
and the passage was cited without disapproval 
by Sir Andrew. Scoble in delivering their 
lordships’ judgment in Bajrangt’s case (1). 
Applying this principle we find: that there 
is. nothing in the consent of the second 
defendant and her son which can properly 
deprive the plaintiff another reversioner, of 
the right to question the alienation. 

Then it was sought to’save the decree-by 
teference to the rule which allows the Hindu 
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widow to -accelerate the succession by 
relinquishing her own interest to the next 
reversioner. But here again it appears that 
an essential condition of thernle is-absent in 
this case, where the widows felinquished only 
a four-fifths part of the estate. Such a 
relinquishment does not satisfy the require- 
ment of the rule, which was expressed in the 
following words by the Privy Council in 
Behari Lal v. Madho Lal Ahir Gayawal (3), 
“It may be accepted”, said Lord Morris, 
“that, according to Hindu Law, the widow 
can accelerate the estate of the heir by con- 
veying absolutely and destroying her life- 
estate. It was essentially necessary to with- 
draw her own life-estate, so that the whole 
estate should get vested at once in the grantee. 
The “necessity of the removal ‘of the 
obstacle of the life-estate is a practical 
check on the frequency of such conveyances”, 
Here the retention of the one-fifth part of 
the estate in the widow’s hands takes the 
case out of the rule, and not the less go 
because the retention of 1/5th part of the life 
estate is described as a provision for main- 
tenance. It was suggested by the defendants’ 
pleader that Mr. Justice’ Chandavarkar’s 
decision in Hunsraj v. Bat Moghtbai (4), 
proceeded on a different: principle, but if that 
case be examined, we think’ that it will be 
found to lend no support to the defendants, 
For, so far from diverging from the rule 
in Behari Lal’s case (3), the learned Judge 
expressly cites that case as his authority 
and in conformity with it holds no more than 
that the widow “can, during her life-time, 
convey the estate absolutely to him who is the 
next reversioner.” The question, indeed, 
there was, not .whether a partial relinquish- 
ment of the estate would be binding on the 
reversioner, but whether the widow had 
authority “to convey more than the estate 
she has”; and that question was decided on 
the ground that the widow there was bound 
by the special agreement of which specific per- 
formance was sought against her. The decision 
is, therefore, no authority for extending the 
carefally guarded rule laid down by the Privy” 
Council to cases where the widow has made 
only a partial relinquishment of the. estate. 
For these reasons we reverse the decree of 
the lower appellate Court, and decree the 
plaintiff's suit with costs throughout. 


Decree reversed. 
(8)- 19 C. 236; 19 I. A. 30. (4) 7 Bom. L. R: 622. 
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(s. o. 11 Bom. L. R. 1296.) 
eS BOMBAY HIGH COURT. 
- "ORIGINAL Orvis Sure No. 411 or 1909. 
September 20, 1909. 
-- Present :—Mr. Justice Davar. 
PUNDLICK ROWJI—PLAINTIFE 
ae versus 
_ VASANTRAO MADHAVRAO— 
EAS DEFENDANT. ` 
Limitation Act (IX of 1908), Sch. I, art. 16-4—Sett- 
ing aside of ex parte decree—Ha» knowledge of -the 
decree-—Meaning of “knowledge.” : 
The word ‘knowledge’ in art. 164 of the Limitation 
Act means s clear and certain perception of the ew 
parte decree. . ` i 
Z The useof the article “the” in the expression 
“knowledge of the decree” must be taken to require 
knowledge not of a decree but of the particular decree 
which is ‘sought to be set aside: 
a Facts.—On 2lst May 1903 the defen- 
dant executed a promissory note in favour of 
Laxman Jairam, who was a solicitor’s clerk. 
Phevious to its execution the defendant was 
involyéd in litigation, the note was for a 
large amount and carried interest at twenty 
per cent. perannum. At the end of three 
years a small payment was endorsed at the 
- back of the note and this endorsement saved 
it from the operation of the Law of. Limit- 
‘ation... Three days before the expiry of the 
néxt period of limitation there was an un- 
successful attempt to transfer the note. to 
one Dwarkudas Gungadas. On the last day 
‘the plaintiff, a cousin of Laxman Jairam, 
bought, the note and filed a suit on the 
. .pame day. The defendant was not in Bom: 
bay, but an order for substituted service 
“was obtained, the summons was pasted on the 
‘door of the defendant’s house, and an ex parte 
decree was passed on 22nd June -1909. 
The defendant made an application on 19th 
‘August, 1909, for a Rule to set aside the said 
decree. 7 : 
_ Mr. Bahadurji, for the Plaintiff. 
Mr. Padshah, for the Defendant, 
Judgment.— * * 
3 4 I am satisfied that the 
summons in this case was not duly or properly 
‘served and that the defendant had no 
knowledge whatever of the institution or the 
hearing of this suit when the ex parte decree 
was passed against him. The defendant was 
not in Bombay. The plaintiff’s brother going 
three times to the house of the defendant with 
the bailiff to serve the defendant personally 
as mentioned in their affidavit of the 7th of 
June 1909, were mere pretences for the 
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“purpose of obtaining an order for substituted 
__Bervice. 
known where'the defendant was and I believe 
that the plaintiff also knew where he was. 


Laxman Jairam must certainly have 


The affidavit on which the order for substitut- 
ed service was obtained is most unsatisfactory. 
İt makes importantallegations on information 
and belief without disclosing the source of 
information and the grounds of belief. I am 
satiefied that the summons in this. snit was 
not duly or properly served on the defendant. 

On the merits I am clearly -of opinion that 
the case requires careful investigation. In 
view of the order I propose to make I feel 
that it is very desirable that I should refrain 
from discussing the merits as far as possible 
more especially as the matter has been before 
‘me on affidavits only. We have a solicitor’s 
clerk holding on for six years to a promissory- 
note for a large amount carrying interest at 
twenty per cent. per annum obtained from 
men involved in litigation,—the note saved 
from the operation of the Law of Limitation 
by a single endorsement at the end of three 
years of a small payment at the back of the ` 
note. We have the fact that an unsuccessful 
attempt is made three days before the expiry 
of the next period of limitation to transfer the 
note to one Dwarkadas Gungadas. We have 
also the fact that the plaintiff buys this note 
on the last day and files a suit on the very 
same day. We have the fact thattwelve days 
after the plaintiff obtains the decree in his 
suit he attempts to transfer it to Chuggan 
Khushal. These facts coupled with the very 
serious allegations that the defendant makes, 


venders it imperative that there should be a 


thorough investigation in this case. À 

At the argument of the Rule, however, the 
learned counsel for plaintiff—both the 
Advocate-General and Mr. Bahadurji—have 
strenuously contended that the plaintiff's 
application is barred by the law of Limitation 
under rrt. 164, Sch. I to Act IX of 1908 
which Act came into force in the begin- 
ning of this year: The period of time pro- 
vided by that article is thirty days and this 
period begins to run from “the date of the 
decree or where the summons was not-duly 
served when the applicant has knowledge of 
the decree.” Ihave come to the, conclusion 
that the summons was not duly or pro- 
perly served on the defendant the result be- 
ing -that time would in this case begin to 
run from the date the defendant appli- 


Vol. IÑ 
` PUNDLICK ROWJI V. VASANTRAO. 


cant - had knowledge of the decree. 
this suit’ in favour of the plaintiff on the 
promissory-note of the 21st of May, 1903, 
passed by the defendant and his father i in. 
favour of Luxman Jairam. 

The plaintiff contends that the deféndant 
had’ knowledge of the decree at the latest on 
the 7th -of July 1909 and reliance in support 
of this contention is placedon the correspond- 
ence which the defendant has himself an- 
nexed ‘to his affidavit affirmed on the 17th of 
August,- 1909, and made in support of’ his, 
application for this Rule to seb aside the ew. 
parte decree passed herein. The application 


“for the Rule was made on the 19th of Auguat 


so-that, if the plaintiff’s contention is correct 
and if it is ‘established that defendant had 
knowledge of the decree on the 7thof July, 
the application would be clearly time-barred. 
The question to be considered, therefore, is 
whether the defendant had knowledge of this 


` decree ‘previous to-the 19th òf July. This 


a 


is aquestion of fact but to appreciate the 
fact correctly and to be able to ascertain whe- 
ther the ` corréspondence relied on- does as a 
matter ‘of fact convey such knowledge ‘as is 
contemplated by article 164 of the Limit- ~ 
ation Act to the defendant ‘it is necessary: ‘in 
the first ‘place to understand ‘the trae mean- 
ing of the word “knowledge.” The new - 
Limitation. Act having only lately come into 
operation and the clause relating to the 
commencement of the period . of limit- 
ation for ‘the application mentioned in 


‘article 164 being also new there are no 


decisiong which could help the Court in giv- 
ing a true meaning to the word ‘knowledge’ 
as used by the Legislature.’ Strange to say ° 
the word does not appear to form the subject 


of any. judicial discussion in English Courts. 


The passage read to the Oourt by Mr. 
Bahadurji from Benjamin on Sales (page 33) 
really throws no light ‘on the subject. In 
the absence of any authoritative judicial in- 
terpretation of the word “knowledge ’ I have 


“resorted to dictionaries to see if whey hèlp - 


and I think they do. 

The dictionary meaning of the wend: een 
ledge’ as given in Webster’s International” 
‘Dictionary is:— ‘Clear perception of fact.” 
In Nuttall’s Dictionary ` the meaning. given 
to the “word ‘knowledge’ is “A clear and cer- 
tain- perception of that: | which eixists.” x 
~- Accepting the meaning F now proceed to con- ° 
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sider whether the defendant had Jmowledge . 
of this deoree at the latest on the 8th of-July 
as contended by the plaintiff. The correspon- 
dence annexed to the defendant's affidavit be- 
_ gins with a letter written on the 17th of May 
“1909. on behalf of one Dwarkadas. Gungadas 
by the same solicitor who acts-for the plain- 
tiff in the suit. This letter deniands immedi= 


ate payment of tha amount. alleged to: ‘be . 


due under the promissory:note on which the 
suit is based to.Dwarkadas, Gungadas who 
is -stated to be holder~in due course _ of 
the said note: Three days later, that is 
on the 20th of May, the defendant is inform- 
ed by another letter that negotiations for 
transfer of the note had fallen through and 
the previous letter must be- treated as can: . 
celled. ‘The defendant’ is not informed of 
anything ` that takes place before the ‘decred. 
is passed. It seems that on the very day 
the defendant is informed that negotiations 


for transfer to Dwarkadas had fallen through; 


the note is transferred to Pundlick Rowji— 


‘the plaintiff in the suit, a cousin of the origi- 


nal holder Luxman Jairam—-who’ files the 
suit‘on the same day, An order for sub- 
stituted service is obtained and the summons 
is said to have “been pasted on the door’ of 
the defendant’s honse in Bombay In spite 
of various allegations in: the affidavits that 
defendant knew all about the é summons, suit 


“and decree, I have- come to “the conclusion 


that-the defendant was not in Bombay when | 
the summons was pasted’ ot his house door, 


“and that he knéw nothing about the summons, 


the suit or the ex parte decree. The next 
step is” a letter addressed by another firm 
of solicitors to thé defendant dated the 3rd of 
“July and purporting to be written ‘on behalf 
of their client one Chhagan , Khushal. This 
letter has been admitted by the defendant 
to have reached his hands on the 7th. of 


‘July 1909. This is the letter on which the 


plaintiff relies as conveying Knowledge ‘of the 
decree in the suit to the defendant. The 
letter Bays:— 

- “Mr. Pundlik Rowji has arranged with out 
client Mr. Ohhagan Khushal to transfer to 
him the decrees passed in Mr. Pundlik’s favour 
against you ‘on the 22nd ultimo. in High 
Court suit No. 411:‘of 1909.” -> | 

It then inquires if defendant has: made any 
payments on account. This letter merely con- . 
veys information to the .deféndant that 
Pundlik Rowji had obtained | & decree in’a 


` 
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certain suit thenumber of whioh is given. 
The defendant on receipt of the letter replies 
saying it was impossible for Pundlik Row3i. 
to have obtained any decree against him 
since he owed him nothing and that if he had 
obtained a decree it must be a, fraudulent one. 

This letter written on the 9th of July 
remains unreplied to till the 21st of the 
month when the defendant is for the first 
time informed thatthe decree was obtained 
in 2 suit filed to recover the amount due on 
a promissory-note passed in favour of Lux- 
man Jairam on the 2lst of May 1903. The 
plaintiff contends that the letter of the 3rd 
of July when it reached the defendant on the 
7th conveyed to him knowlege of the 
decree ; the defendant maintains that the 
knowledge was not conveyed to him till he 
received the letter of the 2lst July. Did the 
letter of the 3rd of July convey the knowledge 
of the decree to the defendant P Are the con- 
tents sufficient to fix him with the requisite 
knowledge so as to givea start to the period 
of limitation against him P In my opinon the 
letter of the 3rd July is not sufficient to fix 
the defendant with knowledge ‘of the deoree. 
That letter merely told him that in a suit 
bearing a particular number a decree was 
passed against him at the instance of Pund- 
lik Rowji. The defendant had monetary 
dealings by way of mortgage with Pand- 
lik. The mortgage had been paidoff. He 
would naturally assume that Pundlik had 
obtained some decree in connection with that 
transaction. Pundlik had no connection 
whatever with the promissory-note passed to 
Iuxman Jairam. No intimation whatever 
was given to the defendant that Luxman 
liad transferred the note to Pundlik Rowji. 

How could the defendant under the circum- 
stances be charged with having a certain 
and clear perception of the fact that a decree 
had been’ passed against him in favour of 
the plaintiff as the transferee and holder in 
due course of the promissory-note passed 
by him to Luxman Jairm. On the 7th of July, 
no doubt, the defendant heard from an entire 
stranger that the plaintiff had obtained a 
decree against him but, that is, in my opinion, 
not sufficient to presume-knowledge on the 
part of the defendant of the passing of the 
decree which I am asked to set aside. The use 
of the article “the” in the words of arti- 
cle 164 “knowledge of the decree” must 
be taken to require knowledge not of a decree 
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but of the particular decree which is sought 
to'ba set aside and all the proved circum- 
stances in the case show that the plaintiff 
was- studiously anxious to keep the know- 
-ledge of the suit and the decree from the 
defendant while the suit was pending and 
the decree was obtained. 

The kncwledge of the decree in question 
was, in my, opinion, couveyed to theldefendant 
for the firsttime when he received the letter 
of the 21st July from the solicitors of 
Chhagan Khushal, because it was not till 
then that he learnt for the first time that a 
- decree had been passed in favour of the plain- 
tiff based on the promissory-note passed by 
him in favour of Luxman Jairam. He had 
not acquired ‘clear and certain perception ” 
of these facts till he received the letter of 
the 21st of July and, therefore, I -hold that 
the, defendant had no knowledge of this 
decree more than thirty days prior to his 
application. to seb the same aside. , Under 
the circumstances I make the rule absolute, $ 
set aside the ex parte decree parsed herein 
on the 22nd of June last and direct that 
the suit be tried on its merits between the 
parties. As the suit is’ now cottested it 
will be transferred to the long cause list. 
Defendant must file his written statement 
and furnish acopy of the same to the- 
plaintiff’s solicitor within a fortnight from 
to-day. The suit to be on the board on -the 
11th of October next. ` 
` Costs of this application to be costs in the 
cause. 
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(s. c. 11 Bom. L. R. 1821). 
BOMBAY HIGH COURT. 
Seconn Crvit APPRAL No. 3 or 1909. 
October 1, 1909. 
Present: Sir Basil Scott, Chief Justice and 
Mr. Justice Batchelor. - 
PARASHARAMPANT SADASHIVPANT 
—PLAINTIFE—ÅPPELLANT 
TET Sus 
RAMA YELLAPPA LAKUNDI— 


DEFENDANT— RESPONDENT. 

© Registration Act (IIT of 1877), ss. 17, 49—Compul- 
sorily registrable document—Registration made by 
mistake in Bonk Vo. 4 instead of Book No. 1—Error of 
regislering officer not to prejudtcs parties—Endorse- 
ment on sale-deed releasing property—Mortgage—Re- 
lease— Want of registration—Hvidence—Ad missibiity 

A release was duly executed and -presented for 
registration. If was accepted by the Sub-Regis- 
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PARASHARAMPANT v. BANA YELLAPPA ‘LAKUNDI. 
trar” who registered it- not in Book No 1 but in 


. Book No: 4, that isto say, not jn the Book kept for 


the registration - of documents compulsorily . registr- 
able under‘section 17 of the Registration Act: Held, 

that the document must ‚be ‘considered as having 
been ‘duly registered: and. that the error of:the Sub-- 
Registrar should not .be Allowed to prejudice .the; 
parties. . 

A sale waa alleged by the “endok to bea mortgage 
and it wasfurther alleged that the mortgage had been’ 
redeemed. Upon the sale-deed there was an endorse- 
ment purporting to release the property in consider- 

ation of a payment of Rs. 300. The endorsement 
was not registered: Held, that, as arelease requires 
regiatration, -having regard to the provisions of sec- 
tion 49 ofthe Registration 'Act, the endorsement was” 


"inadmissible in evidence of- either ‘the redemption of 


the property or thereal nature of the original transac; 
tion between the parties. | 


Appeal from the decision of A. Di Brown, - 


Esquirè, Assistant Judge of Dharwar, ï in Ap- 
peal No. 91 of 1907. ` `. S 
. Mr. D, A: Khare, for the Appellant. ., 
Mr. Nilkanth Atmåram, for the Respondent: 
Judgment.—the plaintiff sued the 
defendants’ “for possession’ of certain land 
alleging: that the defendants’ father had sold 
it to the plaintiff's grandfather in 1879. 
The defendants resisted the claim contend- 
Ing that the alleged sale was a mortgage 
which ‘had‘been redeemed in 1894 by pay- 
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he attached to the endorsement upon the | 
sale-deed purporting to be made by Dattopant 
admitting the receipt of Rs. ‘300 in 1894 and ~ 
releasing the property: He, therefore, came ‘to 
“a different conclusion on the Guestion of fact 
“to that arrived at by’ the Subordinate J adge 
and in second’ appeal we are,” so far as’ his’ 
finding upon the facts is material, ‘bound’ to 
accept his decision. We will “take the two 
points decided i in favour’ of the defendants i in’ 
order. ` 

` The plaintiff claims to be entitled, to main- 
tain this suit alone without thé co-operation of 
his father -by reason of a release exécuted by 
his'father in his ‘favour on’ the 2nd June, 
1503, whereby he. became the owner -of the 
whole of the property in suit. By that docu-, 
ment his father purported to transfer to him’ 
all his’ rights of ownership which hé had in hia. 


| immovable and movable’ property. The docu- 


ment was presented for registration and “was 
' accepted by the Registrar but it was register:- 
‘ed not in Book No. 1 but in Book No. “A, 
that is to say, not in the Book kept’ for the 
registration of doċuments compulsorily 
registrable under section 17 of the Registra- 
tion Act. It is on the ground of the want of 


ment of Rs. 300 to the plaintiff's uncle - registration that the defendants contend that 


Dattopant and that‘ the defendants had | since 
then been in possession as owners. 

It Was found by: both the Courts that the 
defendants had been ‘in. possession as tenants 
of Dattopant, the plaintiff's uncle, prior. to 
1894, the date of the alleged redemption. 

` The’ defendants set up a-case of possession 


` gince 1898. The suit was filed in. May 1904; 


so that upon the defendants’ case no question: 
of limitation arises. ; 

The Subordinate Judge found that the 
defendants” story of redemption by payment 
of Rs. 300 in 1894 was false and that the 
endorsement appearing upon the’ sale-deed- 
was -not 8 genuine endorsement, and passed 
a decree i in favour of the pau for pos- 
session. - * 

An appéal was e TA, to the “Ag inkané 
Judge who held first, that the plaintiff was 
not entitled to maintain the suit on the ground 
that he did-not provethathe wastheexclusive 
owner of the property claimed, since it: was. 
not shown that his father, who was still alive, 
had lost his interest; therein; secondly, he 
held that the deed of 1879, though on its face a 


aw 


< sale-deed, was really: a mortgage, and he came’ 


to that conclusion ï in consequence of abe weight 


the plaintiff, cannot be held to -be the sole 


_ owner of the property | in question assuming 


‘that -his case is in other réspects a true one, 
The learned Subordinate Judge'held that the 
error of the Sub-Registrar ought not'to pre- 
judice members of the public and that the 
release should be considered’ to be duly 
registered upon the authority of’ Sorabyt 
Hdalji. v. Ishwardas Jugjivandas (1). His 
decision upon-the point was téversed by the: 
‘Assistant Judge relying upon the case of Bai 
Nath Tewari v. Sheo Kahoy Bhagui (2) and 
Narasamma v. ` Kubbárayudu (8). 

Tn our opinion the view taken by the Sub- 
ordinate Judge should prevail. The ' property 
‘of the plaintiff’s father iè capableof identifica- 
tion, and the case in so far as it involves a 
discussion of the’ ‘applicability of sections 21 
sind 22 of-the Registration Act is on all fours 
with that of Narasimha Nayanevaru v. Rama- 
lingama Rao (4), in which ‘it was held that 
the words “my family property”? were suff- . 
ciently précise to entitle the document to re- 


gistration. The error of the ‘Sub- sales in 
' (1) (1892) P. J. 5, 
. (2) 18:0556. -~ 
. (3) 18 M 3865. s S tufa ea 
` (8 10 AL L. J, 104 pet e a 


“Lali (5) are appropriate. 
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registering. the document ‘in “Book No. 4 in- 


| stead of Book No. 1 should not “be allowed 


to prejudice the plaintiff. In this connection 


“the remarks of their Lordships of the Privy _ 


Council. in _Mukhun Lall Panday v. Koondun 
Their Lordships 
gay oo 

all” conveyances of. immovable property of 
the, value of Rs, 100 or upwards is- by the 
Act rendered compulsory, and that proper 
legal. advice is not generally accessible to 


_ -persons taking conveyances of. land of. small 


value, “it is. scarcely reasonable to. suppose 


. thatitwas.the intention of the Legislature that 


every registration of a decree should be null - 


` and void by reason ofa non-com ipliance with 


ee reliance. 


- the provisions of sections 19, 21 or 36, or other. 


‘similar provisions. It is “rather to be inferred 
at the Legislature intended that such errors 
or. defects should he classed under the general 


words ‘defect in procedure’ in section 88 of. 


the Act, so that innocent and ignorant persons 
should not, be” deprived of their property 
through any error or inadvertence of æ public 


officer, on whom they, would naturally - place - 
If the registering officer refuses to- 
‘register, thé mistake may- be rectified upon. - 


„appeal under, section 83, or upon petition 
under section "84, as the case may be;. 


junocent p ng.may be misled. and may not 
discover, until it is too late to -rectify it, “the 
error by which, if the registration is in 
consequence of it to be treated as a nulity, 
they maybe deprived of their just rights.” 
. We, therefore, hold as was held in the case 
of: Sorabji Hdalji v. Ishwardas: Jugjivandas 
(1) above .referred to, that the document 
ust be considered as having been duly regis- 


tered. It follows, . therefore, that the plaintiff- 


is: entitled to maintain this suit- alone. -°- 
. The’ next point to be considered is whether 


the Assistant J udge was justified i in admitting, 


as evidence the. endorsement “purporting to 
be made by Dattopant releasing the. property 
in consideration of payment of Rs. 300 in 
1894. It is clear that a release in considera- 


_ tion of a payment of Rs. 300 isa document 
‘and this. 


which © requires >` registration 
endorsement has not been registered. The 
learned. Assistant Judge séems to have been, 
aware of the difficulty, for he says “ the: 


endorsement on Hxhibit—49 - not‘ being 
(8): 2 L A. 210; 16 B. L. B. 228) 24 W. R. 76. 
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j registered the release cannot be strictly pro- 


ved. Butin view of the Dakkhan Agricul- 
turists’ Relief Act the point is not important. : 
“For, if an account be taken, defendants can 

prove the payment of the principal and as 


nothing then remains due they are entitled to | - 


possession.” These remarks: appear ,.to be: 
irrelevant because it was.not proved in the. 
oase that the defendants were agriculturists 
to whom the Dekkhan Agriculturists’” Relief, 
Act applied. 

We, therefore hold, that having regard. to 
the provisions of section 49 of the Registra- 
tion Act, the endorsement was not admissible 
in evidence of either the redemption of the 
property or the real nature of the original - 
transaction between the parties. That being 
50, we reverse the decree of the lower appellate, 
Court and restore that of the Subordinate 
‘Jadge with costs throng honk: i 

: Decree reversed. 





(8. c 18 O. W. N. 195; 5 M. L. T 96.) 
CALCUTTA HIGH COURT. 
CRININAL Revision No. 1005 or 1908, 
September 15,.1908. 
Present:—Mr- Justice Sharf-ud- din and. - 

Mr: Justice Ooxe.. . 
J. A. THOMSON—Perrrioner . 
versus i 


_ _. EMPEROR—Oprrosrre Party. . ` 
Oriminal Proceedure Oode (Act V of 1898), 8. L 
Extention of period of two mmihs by repeating order. | 
A Magistrate has no power to extend the period of 
two months prescribed by section 144 of the Criminal; 
Procedure Code by repeating the “Order, on a subse- 
quent date. 


Rule against the order of Mr. A. E. Seroope, 
Sub-Divisional Magistrate” -of Gobindpore, 
dated the 22nd of July.1908. 

, Babu Joy G pal Ghosha, for the Petitioner. 
Judgment. —This ia a Rule on the 
District Magistrate of the Manbhoom to show - 
cause why the order- of the Sab- Divisional z 
Magistrato of Gobindpur, dated: the 22nd . 
July 1908, directing one Me Thomson ' 
not tə sink’ a certain pit should not be -set 

aside. 

It appears that on the 2nd July. “1908, 
tha Sub-Divisional Magistrate issued’ an 
order to Mr. Thomson and another direct... 
ing .them not to proceed further with the ` 
sinking of the pit and the order ends up with’ 
“cause ə to ba shown on the 16th 
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Jaly 1908 against this order.” -Causa was 
. Subsequently shown and finally the order com- 
plained of was’passed on the 22nd July. = 
“ It appears to us, however, perfectly clear 
that the order:of 2ad Jnly ‘was an order 
under section 144, Criminal Procedura Coda, 
and the’ Sub-Divisional Magistrate had no 
‘power to'éxtend the period of two months 
prescribed by that section’ by repeating the 
order onthe 22nd July ‘1908: The operation 
of the order,” therefore, 
September, 1908, and to-day being the I5th 
of the same’ month, “no further’ orders’ ‘are 
necessary. De AR E oe ore. R 
I 3 ` = 1 2 





- (B. 0.11 Bom. L. R, 1302.) mt 
‘BOMBAY: HIGH COURT.- >- 

` September 25, 1909. ` 
-: Present: —Mr. Justico Macleod.- 


In re BOMBAY : COTTON: MANUFACTUR-. 


- `~ ING Oo. Lo. - : 
In re RATILAL KARSONDAS AND OTHERS. 
, In re INDIAN COMPANIES ACT. - 
£ Oompanies ‘Act (VZ-of 1888), ss. 128 (d) and (e), 129 
ée), 189, 181—Debt—Oreditor— Winding “up, ret- 
Song Jor. 


“A. ‘creditor’ within the meaning of section 181 of” 


QOompanies Aot is a person to whom money is owed 
by the Company; whether he can- Glaim.immediate 


payment of that debt or whether his right todemand’. 


. payment’ is’ deferred by his agreement with the 
company to afature time, he still remains a creditor. 
The word is not restricted toa person to. whom a 
debt.is due at:present and who can-demand im. 
mediate payment from the Company before he can 
petition. ` Sarees 

: The word ‘debt?’ as defined in section 180 is not 
limited to a debt actually due. . i so 

. Clause, (e) of section 128 makes it possiblé-for- the 
Court to order’ the winding up whenever for any. 
other reason of a like nature the Court is of opi- 
nion. that it is just and -equitable’ that the’ ‘com- 
pany should: be wound up. And if -the Oourt is 
satisfied that the company `is- unable to- pay the 
debts falling due Hereafter that would be a reason of 
a like nature-as cl. (d) of section 123. Therefore, if 
the petitioners- can satisfy ihe Court that the com- 


pany ‘on-a general perusal ofits balance sheet can- 


not pay its debte, in other: words, that its assets ara 
‘not sufficient-to satisfy its liabilities, that will enable 
the Oourt to order its wiading up. _ WG 

` Theo Hon. Mr. Selalvad, for the Petitioner. 


Mr.. Jinnah, for a. creditor, Raja Bahadur | 


Shivlal Motilal. `. = 


“ Mr. ‘Padshah, for other: Creditors. AN, 


"The Hon. Mr. Strangman, Advocate General, 
for the Company.’ NGGANTI 
‘Audgment.—tThree petitions: have 


heen filed for winding up the Bombay’ Cotton ` 


56 ` 
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Manufacturing Company, The first” is by 
Ratilal Karsandas, -a creditor for Rs. 6,509, 
in respect of three deposit-receipts, the second 
by Raja Bahador Shivlal Motital, who is a 


creditor to the extent of three lakhs; one lakh | 


of which is secured by a charge’ ‘on - cortdin 
liquid assets ofthe Company, and the third 
is by. Raju Babaji, who alleges that he has a 
claim of about Rs. 50,000 in respect of monies 
due to him for the erection of a weaving shed 
for the Mill. - = oy, Ai oe 

~ The chief allegation on” which the prayer 
for winding up the’ Company’ in all these 
three’ petitions is based, is that the Company. 
is unable to pay its debts. There ‘are’ othar 
allegations made regarding the management 
of the Company to the efféot that ‘the affairs 
of the Company have been grossly mismanag- 
èd by the Directors. as > 


` The Company oppose thesé petitions anda 


large‘ number of creditors have also appeared, 
who -are desirous that their interests should 


- be secured by some means or other,’ either — 


by a ‘winding up order being made ‘or by 


“some -directions of the Oourt -being given: 
- A number of shareholders have. also appeared 


and “they: are anxious that’ their interests . | 


should be protected. | _ | ae 

The grounds,on which the Company-oppose 
the’ petitions fall under two heads., In the 
first place they take certain technical points. 
It.is contended-that the petitioners are not 
creditors who are entitled to petition under 
section 131 of thé Indian Companies Act. 
The ground for this contention seems to be 


' that a creditor must be a person to whom, a. 


debt is now due aud who’ can demand imme- 
‘diate payment from-the Company before he can 
petition. That contention seems ‘to-.be’ based 
on the definition of “debt” in section 130. 
But the definition of “debt” ia quite distinct 
from the meaning. of the word ~“oreditor.” A 
, creditor is a person to whom money is owed 
by the Company. Whether. he. can claim 
immediate payment ‘of that debt-or. whether 
his right to demand payment is deferred by 


-his agreement with the Company, to a future . 


time, he still remains a creditor. Otherwise 


this contention would lead to thia absurdjty,. 


aa. I have already observed on an interloqutory 


Bpplication in thése petitions, that depositors 
who have lent their monies to the Compiny 


would have’ to stand by and seo the assets of’ 


the Oompany dissipited without thair baing 
able to seek the protection of the Coart. The 
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petitioners - Ratilal and’ Shivlal are clearly 


creditors: entitled to ‘petition under section . 


131.:It may be that the position of Raja 
Babaji is somewhat different, as the amount 


of his claim -if any has yet to be ascertained. | 


But it seems unnecessary to decide whether 


he is in a position to fila petition, as there. 


are’ two petitions, which are- good, before the 
Court. 

The naai contention is that the petitioners 

- have not proved any ground on which the 

Court can make a winding order. That 

the only ground defined under section 128 on 

which the petitioners can rely is ground (d) 

“ “whenever the Company is unable to pay its 

debts.”. That is defined in. section . 129,- sub- 


section (o) (the only part. of that: section | 


~ which is - relevant to these petitions) as 
follows :— “Whenever it is proved to thé 
satisfaction of the Court that the Company 
is unable to pay its debts”. 
argue now that as “debt.” is defined in section 


130 as debts actually due, therefore, the, 


petitioners must prove- that the. Company is 
unable to pay debts which are: due to-day, 
and that, even if the Court is satisfied that 
. the debts which will fall due to-morrow and 
any time thereafter cannot be paid, the Court 
cannot’ make a winding up order on this 


_ ground. Even if that contention, which ap- 


* pears to lead to an absurdity, is correct, it is 
immaterial, because clause. (e) to section 128 
makes it possible for the Court to order the 
winding up whenever for any other reason of 
a like nature the Court is of opinion that it 
is just and equitable that the Company should 
bea wound up. And ifthe Court is satisfied 
that the Company is unable to pay the debts 
falling due hereafter that would be a reason 
of a like nature as (d). It is suggested that 
reasons under clause (e) must be restricted tò 
reasons of w like nature to those mentioned in 
the previous clauses (a)- to (d) but in the 
case of the Shah Steam Navigation Oompany 
(1), Mr. Justice Davar held himself entitled 
to follow the English practice, and to` con- 
strue the sectionin the same way as the 
English Courta have construed the corres- 
ponding section in the English Act, although 
the words. for any other reason of a 
alike nature” are omitted.in that section. 
However, I am clearly of opinion that if the 


petitioners can satisfy the Court that the’ 


Company on & general perusal of its balance- 
, (1).10 Bom. L. R 107 ; 82 B. 415. 
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sheet cannot pay its debts, in other’ words, . 


that its assets are not sufficie.t to satisfy ita ` 
liabilities, that will enable the Court to'order 
its winding up. The last balancd-sheet, ‘which 
has-been put - before the ‘Court, contains the 
last audited accounts up to the 380th June 
1908. Those accounts were not atdited 
until six months later, and, therefore, I have 
not got full details of the present position of 
the Company. But it is admitted that the 
Company is now a creditor of the Tricamdas 
Mills to the extent of nearly thirteen lakhs; . 
anda very large amount of that must have | 
been lent to the 
30th June 1908. The amounts for which 
acceptances have been given were on that date 
nearly Rs. 24,00,000 and they must have 
increased since that date. Now the loan to 
the Tricumdas Mills was an act not contem- 
plated and not empowered by the Memo- 
randum of Association, and although the 
share-holders appear in 1898 to have. em: 
powered the Directors to lend the funds ofthe 
Company: to other Companies ‘there can be 
no doubt that the resolution of the share- 
holders was ultra vires, and that for eleven 
years not only the funds of the Company, but 
the money which was borrowed from..the 
public for the working of the Company, have 
gone into the pockets of ‘the Agents of the 
Tricumdas Mills. That amount of -thirteen 
lakhs must now be taken as a very doubtful 
asset. The Company in tryiny to establish their 
solvency have estimated it at 3 lakhs, but I 
should consider that an over-valuation. How- 
ever that may be, 
on close 


their estimated value, will not 


scrutiny bear the value which has been put, 


upon them by the Company. They have 


valued the machinery, as itappears on the | 


assets side of the balance- sheet, at cost price 
withont deducting the. depreciation to the 
extent of nearly five lakhs which appears on 
the side of liabilities. Other assets are such - 
that they are. not available for the payment 


- of the Company’s debts. They are merely. 


available for the working of the Mills;.so that 


if the Company endeavoured with these assets _ 
“to satisfy the debts of- the creditors -it- would 
_find it impossible. to continue -working the 


Mill. Now, itis no doubt the practice for 
Mill Companies in Bombay in order to work 


their’. Mills to borraw money for’ working — 
capital, but such borrowings. should not- 
Bs. BN es 
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Tricimdas Mills since the. 


the remaining assets, _ 
which they entered in their affidavits with ` 


“Vo IV] > 


exceed what is actually required for working 
purposes and should not exceed to any great 
extent under careful management the liquid 
assets, such as cotton, coal, stores, etc. The 
Company’s credit depends on this rule being 
observed. Bat it- is clear that the borrowing 
of this Company has been quite out of pro- 


portion to what was required for the working $ 


-of the Mill; and also tothe paid up capital. 
With the small amount of Rs: 7% lakhs paid 
up capital the debts ofthe Company have- 
amounted ‘to something over’ Rs. 25 lakhs. 
For the present the Company's credit has 
gone. i i 
If these petitions were dismissed, it is quite 
clear that the Company would not be able to 
pay its liabilities as they became due. The 
only result would be that the firat person who 
obtained a decree against the Company (and 
I: have only ‘recently passed a decree for 


Rs. 50,000 against it) would proceed in 


execution of his decree. It appears-~ certain 
thatif I dismissed these petitions theri would 
.bə other petitions filed immediately after- 
wards, >. 

Tam quite convinced on the affidavits before 
me that the Company is notin a position to 
pay its debts, and, therefore, it is desirable 
that a winding up order should be made. 
At the same time, there is no doubt that if 
aù arrangement can be arrived at between the 
Company and its creditors, it would be desir- 
able-that an attempt should be made to give 

‘effect to that arrangement, so that the 
interests of the creditors might be protected 
“ as ‘well as the interests of the share-bholders. 
Already it appears from the affidavits that 
suggestions -haye been made from some 
sources, which, if they prove effective, would 
keep the Company going. But any scheme 
or proposal by the Company to keep itself 
afloat cannot be discussed with any chance 
of success unless the winding up order is 
made. Itis only after the winding up order 
is mada ‘that a three-fourths majority of the 
creditors is able to bind the minority. Other- 
wise any one creditor can come in and upset 
any arrangement which has appeared satis- 
factory to the rest of his co-creditors. There- 


fora, I shall not sanction any proceedings in; 


the winding up order which might in any way 
prejudice the chances of a settlement, and the 
bringing forward of any scheme for carrying 
on the business of the Company which may 
be acceptable to the creditors, 
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The order, then, will -be: First of all that 
the Company be weunfl- up. I propose, then, 
ns I did in the case of the’ Tricumdas and 
Juukhmidas Mills to proceed to appoint a 
Liquidator, although I suggest that he should. 


“be provisional for a short time. What I wonld - 


suggest is that unti? the 16th October Slr. 
Sethne be appointed Official Liquidator in the 
same pcsition as he is Liquidator of the 
Lukhmidas Mills It is necessary that there 
should be a Liquidator for the’ purposes of - 
arranging & compromise and scheme of settle- 
ment, but there will be no-necessity for the 
Liquidator to continue after the scheme has 
been sanctioned by the Court, except for the 
purpose of giving effect to the scheme. 

The Official Liquidator wiil, therefore, be 
“appointed provisionally. 

I have no objection now in the interests of 
the share-holders to direct that nothing should 
be done under the order for winding-up by 
the Liquidator beyond carrying on the work- 
ing of the Mill until further Kakean is 
made by the Liquidator. ` 

Liquidator to have powers (D), (d) ind (f) 
in section 144, 

Under section 138 until further order 
proceedings to be stayed except as to the 
carrying on of the business of the Company 
by the Liquidator. 

It is advisable that any propéadls for 
settlement should be crystalized as soon as 
possible, so that the meéting of the creditors 


_ and contributories can be summoned. 


I allow the contributories inspection of the 
directors’ minute bsoks and accounts relating 
to the loans made by and “to the Company. 

Costs “of the petitioner Ratilal Karsondas 
and the costs of the Company out ‘of the 
assets; 'and one set of costs between the other 
petitioners and creditors appearing. As the 
other petitioners had notice of the first petition 
their costs must be included in the one set of 
costs allowed to the creditors. - 


beh . 
_BHIMAPPA V, KHANAPPA. Í | 
` {s..0. 11 Bom, L. R. 1808 ) 
BOMBAY HIGH COURT. 
-'  Crvin‘Revisron'No. 61 ‘or 1909. 
: Angust 11, 1909: - 
Present: :—Sir Basil Scott, Chief Justice, and: 
` Mr. Justice Batchelor. = 
BHIMAPPA TAMAPPA AND oTHers— ` 
j PyrrrroneRs f l 4 
versus | >` 
KHANAPPA ‘VVENKAPPA AND OTERRS— ' 


z OPPONENTS. 

4 Curators Act (XIX of 1841), 88.8, 4, 14—“By right 
tn succession”, and “decease of proprietor”: meaning 
of ents, 14-—Siutements mide on solemn affirmation— 
“Solemn declaration” in s. $. 

The deceass'of a _ Proprietor, whose property ‘is 
claimed by right ‘in succession’, referred to in sec- 
tion 140f the Curator’s Act XIX of 1841 includes 
the decease ofa female who held the property asa 
life-estate, because such a female, between the death 
of her husband and her own decease, i is the pro- 


prietor of the property which is claimed, ‘and it is- 


Claimed ‘in suocessson’ to her, that 1s to say, theclaim- 
ant claimg to succeed her in the possession of the 
property. 

“In section 14 of the said Act the words “by right 
in ‘succession ” are chosen to descrbe ‘the point of 
view of the Judge and not the point of new of the 
- interested parziés 

All that. "he Judge has. to decide, is, who should 
be put into possession of the property ın succession to 
the last deceased holder? ; 

Statements made upon solemn affirmation must be 
taken to be statements upon solemn declaration for 
the purposes af section 3 of Act XIX of 1841. fi 

Revision against. the decision of ©. B. 
Palmer, Esquire ‘District Judge of Bijapur in 
Miscellaneous Application No. 78 of 1£07. 

Mr. Mulle with Mr. (G.K Dandekar, for 
the Petitioners. , 

Mr. G. S. Rao, and Mr. P. D. Bhide, for 


the Opponents. 


| Judgment: Thisi is an eer | 


ander section 115 of the Code of' Civil Pro- 
cedure asking: for our interference on the 
ground thatthe District Judge of Bijapur 
has acted without jurisdiction in making order 
ina summary. suit under section +of the 
Curator’s Act KIK of 1841. 

The‘occasion for the application which 
wasmade to the District Judge and upon 
which the order complained of was passed, 
was the death in 1907 of Basawa the widow 


of one Kotrappa who died in 1892. Kot-. 


rappe was the representative Vatandar of a 
Deshgat Vatan in Bijapur territory, and on 
his death his widow Basawa was entered on 
the Register as representative Vatandar and 
she held the Vatan property until her death: 
On her death an application’ was made by 


` 
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one Khanappa, who claimed to be the nearest 
heir of Kotrappa, for possesson of the pro-,. 
Curator’s Act, and that, 


perty under the 
application was granted. Itis the order on 
that application which is now the subject of 
this proceeding. 

Two points have been.raised by the appli- 
cant. First, he says that-under section 14 of 
the Act of 1841, the provisions of the Act 
could not be put in force because Kotrappa 
died more than six months before the date of 
the application. It is, howevér, admitted 
that the application was within six months of 
the death.of Basawa, and it is contended on 


behalf of the opponents that -the decease of 
the proprietor whose property is claimed by - 


right ‘in succession’ referred to in section 14, 
would include the decease of Basawa: in the 
present case, because. Basawa was; between 
the death of her husband and her own 
decease, the proprietor of-the property which 
is claimed, and it is claimed. ‘in succession’ to 
her, that -isto say, the claimant claim's’ to 
succeed her in the possession of the property. 


This view of the section is we think correct.” 


/ In section 14, we think,that the words “ by 
right in succession” are chosen to describe thè 
point of view of the Judge and not the point of 
view of the interested parties. All that the 
Judge has to decide is who should be put into 


possession of the property in succession to the - 
An application “was , 


last deceased’ holder. 
made to him to come to a decision upon that 


point within six months of the death of f 


Basawa and we, therefore, think that he acted 
with jurisdiction in coming to his decision. 
It was next objected that even if-he had.a 


right to come to a decision upon an applica-: 


tion made to him by the applicant, he did not 
follow the procedure which is madolimperative 


he did not inquire-upon 'solerin declaration 
of the complainant whether there” were 


strong reasons for believing that the party” 


in. possession had no lawful title. The 


materials upon which he came to his decision” -` 


were the application and in addition to the 
application an affidavit uponsolemn affirmation 


of the complainant Khanappa to the effect: 


that he alone was the neatest heir to Basawa, 
that the opponents and distant bhaubands 
were wasting and misppropriating the pro- 
perty and that this statement was true to his 


belief and knowledge: The-learned (District ier 
Judge held ‘that the statements in this ` 
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_ by the words of section 3 ; for, itis said that , 
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GANESH NARAYAN SATHE v. PURSHOTTAM GANGADHAR KARYE. PARASHARAM v: PUTLAJIBAO, 


affidavit furnished sufficiént grounds, for. through the Small Cause Court was invalid and 
‘action under sectión 4, and we canuot' ‘say decreeing that the defendant; should repay 
-that he has agted tpon maitetials which aré- the same to the plaintiff. That was a decree 
declarèd to be’ 'insuffioient'by ‘the Act. He Which was confirmed by the High Court and 
“has, as'it appears to us, ‘entered into’ the would in ordinary course be executed by the, 
‘inquiry upon statements made upon solemn First Class Subordinate Judge in ‘whose Court, 
affirmation which, having ‘regard to the pro-~ the suit was filed. Instead, however, of pro- 
visions of Act.V of 1840, miist. be taken to. ceeding to execute in that oprt the opponent 
-be statements upon solemn déclaration. We proceeded to the Small Cause Court: which - 
‘think there is no ground for interference and prior to the filing ofthe suit in the First 


we dismiss the application , with costs. ` h Class Subordinate Judge’s Court had finished 
Separate sets of costs. ` ° with the litigation so far as it was concerned. | 

: Sai “Applidation dismissed. _ Notwithstanding the fact that the opponent 
a E was entitled to execute the ‘decree obtained 
OpRisk Ki Oe | by him, the Judge of tho- Small “Cause Court, 
LG oe, aS area purporting to act under section 151 of the 

1, (8:0. li Bom. L. B.1812:) “ - ` present Civil Procedure Code, directed the 

sz: » BOMBAY HIGH COURT. '* _ applicant who was the defendant in the First 
-Girt Revision No. 120 or 1909. - Class Subordinate Judge’s Court to refund 
‘September 23, 1909. va the money obtained by him in-execution from 

Tana :—Sir Basil Scott, Chief ‘Justice, ` “and, the Small Oause Court. Suchan order could 

` ` Mr. Justice Batchelor. | ` only be made if it was, necessary for the enda 

GANESH NARAYAN SATHE— APPLICANT - of justice or to prevent the abuse of the: 

. versus ` . process ofthe Court. We do not think that it 

PURSHOTTAM GANGADHAR KARVE— can be said to have been necessary for either 

+ OPPONENT. f purpose because thé opponent had already. a 


Ciu Procedure Code (Act Vi of 1008), 5. 151— decree which he was’ entitled to execute in 
‘Inherent power of Court to mike orders necessa or. 
the‘ ends of Justict—Such ord+r not ty be made hers the First, Class Subordinate ` Judge’ s Court, 
another remedy'i3. open'tod party. `. ~ We; therefore, set aside the order with costs. - 

In execution of a Small Oanse Court Sacred the “Order set aside. , 
applicant got attached and realised. certain money - g / = | 
through the, said Court as that of his judgment- : i ats | a 
Ter The opponent filed a declaratory suit against - iang fo aS j a 

e applicant in'the Oourt of the Subordinate Jud p g 
and obtained a decree declaring the attachment Se (s. c. 11 Bom. L. R 1815.) ; l 





money as invalid and directing its refund by the appli- ` BOMBAY: HIGH COUUT. , 4 
cant to the opponent. - -~ Beoonp Orvin Appgar, No. 997 oF 1909. ' 
Instead, however, of proceeding to exooute this September 14, 1909. å 


: deoree in the Subordinate Judge’s Oourt, the opponent 
applied to the Small Cause Court and that Court Present.:—Sir Basil Scott, Chief’ Justice, and, 


purporting .to act under section 15l,of the Code of - Mr. Justice Batchelor. are hi 
Civil Prooedure direeted the applicant to refund PARASHARAM VISHNU DABKE AND” 
the money he had obtained in erecution- from: , OTHERS—APPELLANTS i 

that Court : i 


Held, that such an order could only -be made if it aik ken 
“was necessary for the ends of justice or to ‘prevent PUTLA JIRAO KALBARAO SALVI— 
the abuse of the process of the Court and that, it RESPONDÊNT.. - 
cannot be ssid to have been necessary,in this case Transfer of Property Act (IV of 1882), s. 2— Regula- 
‘for either purpose, because the opponent had a decree tion V of 1827, 8. 15 cl. 83— Usuf: uctuary mortgage 
which he was entitled to execute in the Subordinate... effected prior to the eatenston of the Transfer of Prope ty 
” Indge’s Court. . , ` Act—Oovenant to pay after 15 years with option to pry 
Revision- a Aak the order- of V. V. within that perwd—No empress or smplied agreement 


that the mortgaged property shall not be applied to 
Tilak, Esquire, Judge of tho Small Cause - “the lequidation of the mortgage-debt—Mortgagse’s right 


Court, Poona, in application No.”16.0f1909." -to cause the property to be sold. 
Mr. R. R Desat, for the Applicant. i In the case of mortgages prior in date id the time 
Mr. M. Y. Bhat, for the Opponent. , _ when the Transfer of Property Act was- extended tu 


the Bombay Presidenoy, the then | existing rights of . 
Judgment.—in this case the oppo- the parties are not affected by the, said Act. There- - 


nent obtained’ a. decree ‘declaring . that an fore, a usufructuary mortgage effected in 1869 and, 
: attachment’. upon certain - money ` CAEN, covenanting to pay the money borrowed after a period 
| z 
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Bris Jeata: With an option to-pay within ees 
is’ Bovertidd -by seċtion XV clauso 3 of Rogalation V 
of 1827 and the mottgagée is entitled, in the absence 
of any express or implied agreement, to the contrary; 
‘by the institution of Civil sut to causo the property 
to be applied to the'liquidation of the debt. 


‘Appeal from the decision of J, D. Dikshit, 


Es., Assistäht Judge of Ratnagiri, in Appeal, 


‘No. ‘113 of 1907. 
` Mr. ‘kK. N. Koytjee, for the Appellants. 
“Mr. N. V. Mdndlik, for the Respondent. 
13. 3 udgrnent. The lower appellate 
Cotirt Has reversed a decree for sale obtained 
by thé. plaintiffs ng mortgigees. The ground 
gêkigned fof this decision is that where in the 
case of ES üshfractúary mortgage” the ttort- 
Bagor agrees ' t>“tedeein by puyinént of! the 
‘wel neipal after a stated period the mortgagee 
has no“highér" or better rights than he has 
ander" a simple usufrictuary mortgage. `; 

“ The mortgage in question ‘vas effected i in the 
year 1869. ay 

"At that date the right of sale'by RS 
fh the mofussil was govèrned by Regulation V 
df 1827, séction XV, clansé'3, which provides 
that" ‘in, the ábseïte of- any” special” agree- 
iment or recógnised law or’ usage to thé con- 
trary. either’ party mày ‘at any time by the 
inbtitution ‘of & civil suit causa the property 
to be'appliéd to thé liquidation ‘of the debt; 
the surplus’ if''any being restored to the 
owner. Lac, 

In the case of mortgages prior in date to 
the time when the Transfer of Property Act 
was extended: to this, Pr ‘esidency.. the then 
existing, rights of the ‘parties remain unaffect- 
ed: section 2 of Act IV of 1882. We are, 
therefore, in this case only concerned. with the 
law enacted by the Regulation and with the 
terms of the agreement between the parties. 

The instrument of mortgage after providing 
that the mortgagee in,possession should 
manage the property taking the profits in men 
of interest proceeds:— .. 

“The amount of Rs. 1, 750 is Renewed on 
the said premises: We three of us shall after 
paying off the said amount of debt after 15 

‘years from this day redeem our premises. 
Perhaps any ono of us three might within 
the period pay off at one time the amount of 

- rupees avcording to his share. You should 
allow redemption of the premises proportion- 
ately after receiving the amount and you 
should pass a receipt forthe monies received”. 

‘Tho’ period of fiteen years has long since 
expired and the question ‘we have to 
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determine is whether there is contained in - 
the words above quoted expressly or by impli- 
cation an agreement that the property shall 
not by méans of a suit be. applied i in liquida- 
tion of the debt. We. think there is not. 

The case is vety ‘similar to those of Maha- 
daji v. Jott (1) and Ramchandra v. _Triptira- 
bat (2). ‘There i is a distinct covenant to pay 
after fifteen years, with ‘an option to pay 
within that period, the money borrowed ón 
the premises. 

Itis an agreement of a different class’ from 
those which were under consideration in 
Idrus v. Abdul Rahiman (3) and Sadashiv 
Abaji v. Vyankatrao (4). In the cases there 
was no promise by.the mortgagor, to pay but 
it was provided that he should be free to take 
possession whenever he chose to pay’ after 
the fixed period agreed upon for the mort- 
gagee’s enjoyment. Inthe cise of Krishna 
v. Hari (5), relied upon by the learned Judge 
in the Court, below, the agreement was of 
the same kind as that in. Idrus? case (3). 

_. We reverse the decree of the lower appel- 
Jate Court and restorefthat of the first Court _ 
with costs throughout other than the’ costs 
of cross-objections. 

: ; Deoree reversed. ` 

(1) 17 B. 425. f 

(2) (1898) P. J 43. 

_ (3) 16 B. 303. | 
(4) 20 B 296. = 
(5) 10 Bom. L. R. 615. 


ALLAHABAD HIGH COURT. 
Seconp Cvit APPEAL No. 855 or 1908. 
December 10, 1909. 

Present :—Sir John Stanley, KT., Chief 
Justice and Mr. Justice Banerji. 
TIKA RAM—Darenpant—APPELLANtT 
16rsus 
DAULAT RAM—PLAINTITF— RESPONDENT. 

Fraud—Fraudulent decree—Defendant not served 
through plamitf’s machinations 

The mere fact that personal service of a- summons 
has not been effected upon a defendant would not 
render the whole proceedings against him absolutely 
abortive, but where the non-service is due to the 


fraudulent conduct of the plaintiff and others acting in 
collusion with him and a decree 18 thereby Obtained 


“ guch decroe may be set aside as fraudulent. £ 
Mahomed Sulliman,-21 C. 612, i 


Mahamed Golab v. 
Abdul Mazumdur v. Mahomed Gazi Chowdhry, 21 C. 


605, referred to. 

Second Appeal from: the decision of the 
District Judge of Agra, dated the 10th of 
August, 1907, 


` 


alivi 
IMPERATOR v. MINAWASAYO. 
| Mr: Parmeshtoa:- D1 yal; for the Appellant. 

o Mr., Saffruzaman, for the Respondent. 
~udgment. 


ed by the finding of fact of the lower appel- 
late Court. . The. suit was brought: by the 
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plaintiff- respondent to set aside a decree ob- ` 


tained. by the defendant-appellant in the 
Small Cause Court at Agra, the claim in that 
suit being to recover the price of a gold orna- 
ment and also Rs. 50 which is said to have 
been. deposited with the plaintiff in this suit 
for payment to the daughter of the appellant. 
Danulat-:Ram brought the suit to have the’ 
decree set’aside‘on the ground that a fraud 
was praçtised on him, namely, that he was 
not served with any summons and was in 
fact-prevented from. placing his_ case before 
the Judge of the Small Cause Court: by 
the machinations of the appellant and persons 
acting in collusian.with him: It-was repre- 
sented in the Small Cause Court that there 
was personal service of the summons upon 
Daulat Ram.and evidence was given.to prove 
the alleged personal service. As a matter of 
fact neither personal or. other. service was 
effected.and the defendant, Daulat Ram 
was Wholly ignorant of the proceedings. Both 
the lower Courts have found that these pro- 
ceedings on the part of the appellant were 
fraudulent.- It is’ contended before’ us that 
the mere fact that .personal ‘service was not 
effected would not ‘tender the: whole. proceed- 
ings fraudulent. This, no doubt, is the case. ` 
The mere fact that personal service of a 
summons has not been effected .upon a de- 
fendant would not -render the proceedings 
against him absolutely . abortive but where 
the non-service was, as has been found here 
due to the fraudulent conduct of the plaintiff 
in the snit and others acting with him and 
a decree was thereby obtained such decree 
- may be set aside as fraudulent. That is 
what has been tound in this case. The 
learned District Judge points.out that not 
-merely. was there no” personal service but 
that the endorsement of service of. the serving 
officer was false and falsely procured by the 
appellant. He further finds that there- was 
not either in his Court or in the lower Court 
any evidence whatever that ‘the claim of the 
appellant in the Small Cause Court was a’ 
genuine'one. . The appeal has’ -been.-.ably 
argued by -thelearned 'Vakil who represents © 
athe appellant;but we-are unable to accede to 
his argument. The principle upon “which 
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cases of this ‘kind rest>is waked by Pethe 


ram, G.:J:in the case of Mohammed Golab-v 

Mahomed Suliman (1). The learned ‘Chief 
Justice there observes: “The principle upon 
which these ‘decisions rest is that where a 
decree has been'obtained by a'fraud practised 
upon the other side. by which he was’ prevent- ` 
ed-from placing.his case before the tribunal 
which was called upon to adjudicate upon “it 


‘in the way most to his advantage the decree 


is nob binding upon him and the decree may 
be set aside by a out of Justice i ina gonn 
ratai suit.) ` ' 

: (See also Abdul Masumdar' v. Mahomed ‘Gazi 
Chowdhry (2)). We, therefore, dismiss the 
appeal with costs including fees'i in this Court 
on the higher scale. 


-< Appeal iets. 
(1) 21 C. 612 on 619. iy 
(2) 21 0. 605 a 
NK 5 A 4 | Gs SAN 
(sc 38.L R. 102). 
- SIND JUDICIAL COMMiSSIONER’ 8. 
~ COURT. ar 
. Crimea Apppat No. 18 or 1902. 
z April 1, 1909. g k 
Present - -—Mr. Pratt, A. Í. C. ‘and | 
. Mr. Crouch; A. J. C. no 
` IMPERATOR- PLAINTIFF — APPELANT 


“versus 





| 


- MINHWASAYO AND OTHERS —DEFENDAŅIS" 


` —RESPONDERTS. 

Criminal Pr'cedure Gude (Act!T of 1898), s3 207; 
423 (2)—Juip—M edu echon— Eri o'n - eumming up— 
Non-direction when ag ae gad to argue 
ments of pleade s. 

The expression ‘misdirection’, as used i in the Crimi- 
nal Procedure Code, includes not only an error in 


_laying down the law by which the jury are to bè 


guided, but also an error in summing up the 
evidence. 

Reg. v. 
lowed. ` 
- In summing up it is open to, ‘the Judge .'to refer 
the jury to the arguments of pleaders; bnt he shonld 
not omit matters of prime importance. A non-direc- 
ton 18 yot, a misdirection unless ibis on a matter of 
piitne importance, and especially iit tells in favour 
of the accused.’ . ` 

Appeal against the conviction and sentence 
passed’ by the Judicial Commissioner (A. 
Lucas, Esquire,) in a Jury trial. 

Mr. Lalachand Hasomal, for the Appellant, 
> í vudgment. s 
e Pratt, A. J. C.—This is an appeal by five 
accused who have bèen'convicted on an 
unanimous. verdict of a jury. before the Judicia] 


s E 1 
4 
7 


Tattehehand, 5B. HO. B 85atp. 94, fol- 
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IMPERATOR t. MINHWASAYO. 


Commissioner sitting in the Sessions Court 
“Jurisdiction of this Court. The conviction is 
‘for-offences under sections 147 and 304, part 
2, Indian Penal Code. 

The case was a simple one. It was alleged 
that the five appellants hada quarrel with 
the two complainants Nur Mahomed and Dil- 
dar at Las Beyla ; that this quarrel was com- 
promised two days before ‘the offence; that 
on the day of the. offence the quarrel broke 
out against at the shop of one Asa in Kara- 
chi, and that later on the same day the five 
appellants and three men from Karachi way- 
laid Nur Mahomed, Dildar and then found 
Razai and gave them a severe beating, from 
the effects of which Razai died. The case 
depended on the credibility of the eye-wit- 
. nesses to the assault. The jury believed. 
these witnesses as regards the five appellants. 

An appeal will only lie to this Court on a | 
point of law (section 413, Criminal Pro-. 
cedure Code), and the only point of law raised 
is misdirection. And I mày here note that 
the ‘expression- “misdirection” 
Criminal Procedure Code includes not only 
an error in laying down the law’ by which 
the jury are to be guided, but also an érror 
in summing up the evidence, for a defective 
summing-up of the evidence is an infringe- 
ment of section 297, Criminal Procedure 
Code, and is, therefore, a mistake of law. 
Reg. v. Fattehchand (D. 

The memorandum’ of appeal does not 
specify with any precision the points on 
which it alleges that the jury were mis- 
directed, and the appeal has, therefore, been 
fixed for summary hearing. 

Mr. Lalchand has endeavoured to supple: 
ment the defects in the appeal memorandum 
and has called attention to the following points 
which he says were omitted from the 

charge :— 
~ (1) That the accused, when assaulting Ra- 
zai, were exercising the right of private de- 
fence. ` 
(2) That Nur Mahomed and Dildar did 
not mention the meeting on Asa’s shop in 
their first statements to the police. 

(8) That Chandan, the police witness, 
cannot explain satisfactorily whence he got 
the names of the eye-witnesses. 

(4) The argument that accused Nos. 1, 2,7 
and 8, who were present at the compromise, 


would not have attacked the complainants, 
(Í) 5 B. H. O. 88 at p. 94. 4 


` 
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while accused No. 3, who was not present, 
might have done so, as admitted-in his con- 
fession. 

(5) That the assailants were Makrania. 

Now, asto (1). The right of private de- 
fence was not raised in the Sessions Court. - 
The accused there pleaded that they were 
not present in, the fight at all. If Razai 
were defending his friends, he-had a right to 
do so; section 399, Indian Penal Code, parb 
(1). He was committing no offence, and the 
accused had no.right of private defence 
against him. Points (2) and (3) have been 


‘referred to in the charge, for the Judge has 


drawn the attention of the Jury to the 
suggestion that theincident of the meeting 
at Asa’s shop was an after-thought and to the 
confusion in ChanJtau’s evidence as: how he 
got the names of the witnesses. As to (4), 

he has referred to the compromise and point- 
ed out that, if the confessionis true, accused 
. Nos. 1, 2,7 and 8 are not guilty. „As to 
the evidente on this point the Judge has said 
in his charge “ 
the evidence. It has been minutély analysed ` 
by Mr. Lalchand.” It “is argued .that the 
Judge should have gone over all the evidence 

himself and not referred the jury to the argu- 

ments of the pleader. But on this point Iagree 
with what was said in Emperor v. Malgouda 
Busgowda (2): “We accept the view that the 
Judge in summing up is entitled to have 
regard to the elaboration and skill with which 
the rival contentions have been placed before 

the jury by the Advocates on both sides, but‘he 


should not in doing so pointedly to call the 


attention of the jury to matters of prime 
importance, especially if they favour- the 
accused merely because they have been dis- 
cussed by the Advocate.” It is open to the 
Judge torefer the jury to the arguments of 
pleaders, but he shou!d not omit matters 
of prime importance. <A. non-direction is. not 
a misdirection unless itis on a matter of 
prime importance, and especially ifit tells 
in favour of the accused. Here, the Judge 
did his duty sufficiently by referring the jury 
to the compromise and to the confession. As 
to the inferences to be drawn from these 
facts, even if they were not stated as fully 


“as they might have been, -yet in the first 


place, pleader’s arguments were referred to, 
and in the second place they were matters 


of minor importance and only relevant as 
(2) 27 B. 644 at p 651. 


“I will not go -through all - s 


“NON ING d 
- BEGAWU t. TOPANNAL. 


‘raising a soméwhat far- :fetéhed inferencè as'to 
“thé “credibility vo witnesses’ whoseé- evidence Ț 
the jury -had heard. ' 
‘The-heads' of charga contain no pies 
to the: suggestion’ that the assailants were’ 
Makranis.’ 
‘nidrely* ‘hearaay- The Hospital Assistant says 
that the police told him ‘the’ attack was ‘by 
“Makranis. ‘None of the eye-witnesses say so. 


The ‘point-is an insignificant‘one where non 


‘direction does not’ amount: to misdirection. 
‘I would, _ therefore, pama, dismiss: ‘the 
‘app eni.” 3 

“Crowch, A; J. C.—I ‘concur’ iù the ia 
order.’ ‘The „question ` whether or not an 


-omission-in the Judge’ s fumming-up amounts’ 
which can be treated as’ 


to-a “'misdiréttion ” 
“a ground of ‘interference, under section’ 423; 
‘Criminal Procedure Code, must-be answered 
by a odnsidération of the ‘words “ unless, it 
be of’ opinion that such‘ verdict is “erronéous 
“owing to a misdirection by the Judge.” 
A -Tf the omission be one of small importance, 


` Ft is- soim probable-that it should have misled. 


` 


Y 


EE. the jory' that the“ Court would’ ordinarily 


> *réfase to entertain an appeal based on it. 
` Tf; however, ' ‘the omission be of prime im- 


But the evidence: on this point is. 
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1 a as ets a sh 
‘apply ig an Omission in a sutaming- “UD. ope 
“ib was realized very early that, ‘to, ‘treaty every 
failure to conform with the’ ‘Procedure, | das- 
~as a matter of law which ‘could be ‘made; the 
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subject. of appeal under section 418, Criminal ; 


‘Procedure Code, or of second appeal in the’ 
case of civil suits; , would lead. to absurdity. 


Thus, on the Civil Bide, it was found necessary 
_ to refuse to treat any error or deféct ` in “thé: 


“procedure 4 asa matter of law unless it ‘were 


substantial and -might possibly: have pro- 
duced epror or defect in the“ decision of the 


- ease on the merits (see | -section 100, Oivi 


Procedure Code of 1908), and c on the Criminal 
side, the test laid down wad. ‘whether ‘or not 


“the omission was in “the opinion of the Dani 


portance, it is redsonable.to infer that the jury - 


“may, possibly ‘have beèn misled, and wherever 


A there i is reason to’ suppose that “an omission in . 


‘summing-up may have misled the j jury, it is 
the duty‘of the High > Court to go into the 
“case to ascertain whether or not as a matter 
of fact they were misled. If the point omitted 
"was eniphasized and elaborated by the defence 
‘counsel, the-probability that tha jury were 
‘misled ‘by the omission would be so greatly 
reduced that it might ordinarily -be- -ignored, 
unless the points were one of ` very, great, im- 
“portance: 

“Technically, S misdirection. means an error 

-of law made by, 2 Judge i in “charging a’ jury” 


- (Wharton); or “an error of & Judge i in ‘charg- | 


‘ing the jury on a matter of law.” (Mozley 
and Whiteley).” In England, where’ procedtre 
‘is not the subject of-statute, a meré omission 
“in a summing-up ' would’ not be'termed dn 
| error of law. Bat, in India, where the Judge 
“is bound! by statute -law -to sum up the 
evidence for’ the prosecution and defence, any 
‘omission, ‘however slight, is at least' an irregu- 
- Yarity, and may not unfairly be termedan t error 
of law inasmuch as: ‘there has ‘besn e a failure 
tó cońförm with the law. - Hence, in India; 


‘misdirection’ ig an appropriate term to 


i 


o Criminal Procedure Code). 


ACE ( 
Syith'I 


Court on the'findings on.their | 


of such importance. as, to! haye -lèd _ to` 


erronéous yerdict by ‘the jury. (section 433° 
"Thus; Tor 
ractical purposes, an omission in a summing: 
Ñot an.error of law or a “misdirection ” 

tiles it be on a point of substantial impòrt- 
y the: ‘defence eouinsely ‘of’ prine import 
ance. |!’ Š 
Th jappoal i is dismissed., ..° |... 
ves lot ‘+. “Appeal dismissed. 
wa Fb ae Sg OT ee 


èn if 








(s. 0. 3 8. L. È. 108.), 
nip JUDIOLAL COMMISSIONER'S ` 
4 COURT. | 
£ BOOND ‘Givin Argan No. 25’ or 1908... 
L o April1,.1909. .. 

Pr gent: —Mr. Lucas, J. C. and Mr: Pratt,’ 
i A. J.C. 
usammat BEGAM’ AKD ANOTHER — /, 
< APPELLANTS X 


4 


versus, 1: ae 
TOP NMAL HIRANAND’ AND ANOTHER— 
RESPONDENTS/ - 

Api jah, Sec mad—Pleading-— Practite—Point of law 
raiged in ‘second aypeal—Right of party “who hrid not 
appea 3@' to-attack -—Findings of first appellate Court.on 
cross-« hjections—Dehkhin  Agricwlturiste’ Relief, Act 
(KVL. of 1879), 88. 7 and 12— Mandatory —Wawer. 

The thot that the plaintiffs did not appeal from the 
deores uf the first Oourt does not preclude them 
from attacking the decree off the lower “appellate. 
cross-objections. 

292, followed. _' 





tad 









~ Ganapati v. Sithar ma, 10 M. 


T, where the point has been fally | dealt" 


:A-point of law which is apparent on the face of . 


the record, ard which’ does not stand: in need of 
being developed by ‘evidence may- be taken for:the 
first time.in second appeal - $ 

Givdappi. y. Girimallppa, 19 B; 831 and "Ba'arani 
v. Mangta Das, 34 (941; 6 0. L. J. 237; 11:0. W. N. 
959, followed: 


800: 


PABCHOMAL v, PAMANDAS. 


„Ghulam ¥. - Haji Badrudin, 
guished. 


18 B. 336, distin- 


The provisions of sections 7 and 11 of the Dekkhan 5 


Agriculturists’ Relief Act are mandatory, and cannot 
be waived by the parties.’ = 
Pu'aji .v. Sadashiv, P. -J..(1887) p. 211, Amar- 
chund v. Lakshman, P. J. (1890) p. 220 ; Patlu -v. 
- Naru, 7 Bom L. R. 638 ; Lalji Asindas v. Mohumed 
Ali, 1 B. L. R. 75, followed. 
Appeal against the decision of the District 
- Judge, Sukkor-Lar kara (Motiram S. Advani, 
Esquire). 
Mr. Kalumal Pahlumal, for the Appellants. 
‘ Mr. Lalchand Hasomal, tor the Respondent 
- No. 2. i 


J udgment.—The plaintiffs sued for. 
< redemption of a mortgage executed by their 


-deceased brother to the defendant- Topanmal. 
The mortgage was expressed to ba for a 
consideration of Rs. 609, buat the plaintiffs 
contended that t e acta ul consideration was 
of Rs. 100. ` - 

The Subordinate Judge made a decree for 
redemiption, finding that the cousideration 
was Rs. 600. 


The-defendants appealed and the. plaintiffs_ 


raised cross-objections, again urging that the 
real consideration was only Rs. 100. 

The District Court varied the decree of the 
Subordinate J udge by holding that the 
plaintiffs were liable for interest, but disallow- 
‘ed the cross-objections, and concurred i in the- 
finding of the lower Court that the considera- 
tion-was Rs. 600. 

The plaintiffs in this second appeal Oneni 
that the lower Oourts erred in law in that the’ 
provisions of sections 7 and 12 of the Dekkhan 
Agriculturists Relief Act were not observed. 


The fact that the plaintiffs did not ‘appeal. 


from the decree of the first Court- does not 
preclude them from attacking the decree of 
the lower appellate Court on the findings _ 
on their cross- objections. Ganapati v. Sitha- ` 
rama (1): itis admitted thai the procedure 


enjoined by sections 7 and 12 was not fol- - 


lowed, but itis urged that, as plaintiffs did 
not insist in the lower Courts on the pro- 
cedure, they are estopped from doing so 
now. Buta point of law which is apparent. 
on the face of thé record, and which- does not 
stand in need of being developed by evidenc», 
may be taken for the first time in second ap- 
peal.- Gavdappa v. Girimallappa (2), Balaram 
Gantta v. Mangta Das (3). The principle of 


estoppel recognized in Ghulam v. Haji Badru- 
6 10 M. 292. (2) 19 B. 381. 
(3) 34 C. 941 ; 6 0. L. J. 237 ; 11 0. W. N. 959. 
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take over his share of the liabilities, 


-[1909. 


din-(4), hàs no application here, for the right 
to have the defendants examinzd and to have 
an account taken of past” transactions is not 
‘one which.the party can waive. The pro- 
visions of sections 7 and 12 are mandatory, and 
the legislature imposes this duty upon the 
Court as a matter of public policy. Putags v. 
- Sadashiv (5), Amarchand v. Lakshman (6); 
Patlu v. Naru (7), Lalji and Asandas v. Maha: 
_medali (8): As remarked by the Privy. Council 
in Raja.Har Narain Singh v. Chaudhrain - 
Bhagwant Kuar (9), the statute is there, 


‘and both the lower Courts were bound to 


take notice of it. It. is not for us ‘to’ 
enquire whether the. procedure .enjoined by” 
sections 7 and 12 will result in any benefit to 
the appellants. Thesuit has not been tried 
according to law, and we, therefore,remand the 
case to the lower Court for the examination 
of the defendants and for an enquiry into.the 
history’ of the transactions “betsreen the 
parties., ý 
Parties to be at libarty to give fresh ovi- 
denco.. The evidence and finding into con- 


-sideration to, be certified within two months, 


Case remanded. 
(4) 18 B. 838. ta Tab 

< (5) P. J. (1887Y p. all: : ae 
(6) P. J. (1890) p. 220. ate 
(7) 7 Bom L. R. 688. Me : ' 
(8) 18. L. R 75.“ 4 

| (9) 13 A. 800; 18 I. A. 353. 





(s. 0. 88. L-R. 108.) ~ : 
. SIND JUDICIAL COMMISSIONER'S 
i | COURT: 
First CIvIL AP?BAL No. 6 or 1908. 
' April 1, 1909. 
Present :—Mr. Lucas, J. O. ard Mr. Crouch,- 
ALO S 4 
PARCHOMAL VASANDMAL AND OTHERS * 
5 i — APPELLANTS - ao 
` versus 
PAMANDAS ALAMCHAND AND. OTHERS 


- RESPONDENTS. . ial 

Oontinuing Partnership—Death of a partner, effect of 

—Limit tum— Sut for accounts after deuth of a partner 
— Dissolution —Minjuinder of parties and causes of action 
—Amendment_ of plaint—Proctsce —¢ wil see 
Code (Act V uf 1908), O. IT, R. 8. 

When a partnership is a continuing one, thero- -is 
technically a new partnership formed whenever any - 
partner dies. ‘On such death, eroh surviving partner 
is presumed to” invest, in the new- partnership his 
share of.the assets of the dissolved paragrap and to 


-V ol. Iv] 


\ - 
PARCHOMAL V. PAMANDAS. 3 


. When .such new partnerships come into peisteuee: 


_ Without settlement of accounts; it 18 neceasary, when 
Winding up, to go into the’ accounts of the old part- 
nership, in order to ascertain the state of accounts as 


hetween the several partners when the new, partner- - 
ship commenced. - Ry 


Three years after the death of'a partner, the law 
of’ limitation presents a bar to'any suit for. acoount 
in- respect of the partnership of which he was a mem- 
` ber; and there can be no question of granting dissolu- 

tion of a firm already dissolved. x 

But: limitation' offers no bar to a Court instituting 

an inquiry into the financial ‘relations of the partners 

, inter se at the commencement of the partnership which 

the Court is engaged in winding, up, and, for 

this purpose, it may be necessary to go into the 
accounts of a previous partnership. . 

But the Oourt cannot concern itself with the rights 


and liabilities ofa person who’ died? years before: 


suit except, go far as such rights and liabilities were 
adopted by a member of the partnership. 

_ Ahinsa Bibi y. Abdul Kater Saheb, 25 M. 26, at p. 
41 ‘and Betjemann vi Betjemann, - (1898) 2 Ch 474; 
64 L. J. Ch. 641; 12 R. 65, 78 L. T- 2; 44 W. R- 182, 
referred to - 


‘There is no. justification for joining several cansos 


of action against different defendants 
A suit should not be dismissed in second appeal 
for ‘errors which: should have been amended at 


the outset, e. g., misjoinder of causes of action, but , 


the cage-should be remanded with-a direction 
that the plaintbə returned for amendment. - 


Appeal .against the decision of the First - 


Class Subordinate . Judge, 
Lilaram Vatanmal). 

Mr. Lalchand Hasomal, for the Appellants. 

Mr. Mathradas Ramchand, for the- | Re~ 
spondents. 

J udgment.—The only questions raised 
in this appeal are— ~“ 

(1) Whether there bas been misjoinder ‘of 

cause of action. 


Sukkur (Mr. 


(2) ‘Whether there has been misjoinder or 


non-joinder of parties. ` r, 


- The-plaint states, vaguely, that, ont the 
year 1858, the ancestors of plaintiffs started 
a karkhana i in partnership with the ancestors 
of defendants. The names of these ancestors 
are not specified. Itis stated that, prior, to 
1894, “several partners went on joining and 
leaving the partnership, and their shares went 
on increasing or decreasing,” but that in 
1894 the following persons were- partners:— 

~ (1) Plaintiffs. aes ab a ' 

(2) Vasandmal.”’ Ba A 
` (3) Parchomal son of -Vasandmal. 
(4) Popatmal son of Tahilmal. 


“The-plaint does not state’ who were the 
‘partners at date of suit, March 1906,, or 
what their -shares were. It appears from 


the evidence on record that Vasaridmal died. 


$ 
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about 1899. For convenience, we will ae 
to this firm as firm A. - 

The plaint goes on to state that, some ins: 
before 1894, a petty karkhana .was started. 
The partners in this business, which we will 
refer-to. as firm B, consisted, in 1894, of ‘the 
following :— . i, 

(1) Firm A. . s < 
(2) Bhawandas Vasanmal. : 
(3) Gulrajmal Bhawandas. 
(4) Popatmal Menghomal, _ ra 

Thus, three of the partners in- frm B 
were not partners in firm A. 

In 1904, Parchomal, and Popatmal ORO : 
Tahilmal, partners in firm A sold the peng 
karkhana and its assets to— .. . 

(1) Galrajmal 

(2). Tanumal } 
_ (8) Rijhumal. 
(4) Popatmal Menghomal. 

This firm we will refer to as ` firin 6, the 
bale prico was abont Rs. .5,000,- and: it is 
asserted that the whole sum has béen ge to: 
firm A. Ni 

‘It appears ‘that Bhawandas died some - tie i 
before suit. 

Plaintiffs pray. for, ihe, aisaoltion and 


sons of Bhawandas. cas 


Na winding: “up of both the principêl and , the 


petty -karkhanas,. The sale of ther. potty 
karkhana to the firm © is. ‘alleged. to-. be 
fraudulent, and is treated as a-nullity; note 
withstanding that a large portion, if nob.the 
- whole consideration-nroney has.been ‘actually 
paid, and, in any case, there must be equities 
fo administer, 


In the heading of the plaint, - the defen- 


dants are given thus :— 


Vasandmal Tilokchand, ‘deceased, by tits 
* heirs and legal représentatives—. TA 
. 1 Parchomal son of Vasandmal. - - 
2 Popatmal son of, kk Da 


3 Gulrajmal. E on ba 
4 Tanumal § sons of Bhawandas. z 
5 -Rijhumal = 


€ Po atmal Menghomal. ; ae 
Thus, ‘ . Vasandmal,-deceased,” is the only 
defendant, and the six persons impléaded 
are impleaded as the representatives of 
. Vasandmal, and in no other capacity.- The 
learned Judge of the lower Court states that.’ 
defendants Nos. 1 and 2 were being. sued per. 
sonally, as-partners in firm,A,-as well as in 
their capacity of. legal: representatives of 
Vasand, and that defendant No. 3>was being 
sued, not only as representative, butas. s 


602 < 
- PARCHOMAL V. PAMANDAS. 


partner-inthe petty karkhana. Plaintiffs may 
have intended-to so due these defendants ; bat 
they. have certainly not done-so. 

- What: plaintiffs have asked for in their 


; plaint i iz for dissolution and winding-up of a 


- partnership which - 


existed between. the 
ancestors of plaintiffs and Vasandmal. Hence, 


Vasandmal’s representatives are made defen-- 


: dants. | 


.Bat it was admitted at the bek that 
the partnership was a continuing one. The 
Court, therefore, treated the. suit. as if it 


were one for dissolution of a partnership that :- 
- till existed at date of suit: 


But inasmuch 


: af Vasandmal and Bhawandas had formerly 


- personal righbs-against, all the others. 


‘been members-of the firm, and there had been 
no settlement of accounts on their deaths, he 
considered that: their representatives should 
properly be joined as defendants. In this he 
was wrong. The Court could not entertain 
a suit for-the dissolution and winding-up of 
a partnership that ‘had been dissolved 7 


_years before suit. 
-*  When.a ‘partnership is’ a. eonlinuing one, :- 
“there is, 


technically, a new partnership 
fornied whenovér. any partner dies. On suoh 
desth, each surviving partner is presumed to 
invest inthe new partnership- his share of 
the assets of the dissolved partnership and to 
také- over hig share of the liabilities: As 
soon as the new partnership is formed, cach 
partner is peraouatly responsible to, and has 
When 


such new partnerships come into existence 


- without.settlement of accounts, it is necessary, ’ 


when windirg-up, to go into the accounts of 
the old partnership, in order to ascertain the 
state of accounts as between the several 
partners when the new partnership commenc- 
ed. ‘Three years after the death of a partner, 


`~ the law of limitation presents a bar to any ` 


suit for account iù respect of the partnership 


- of which he was a member; and there can 


be no question of granting dissolution of a 


: firm already dissolved. But limitation offers 
..n0,bar to a Court instituting an inquiry into 


the.financial relations of the partners inter se: 


at. the commencement ‘of the partnership 
which the Court is engaged in winding-up, 
and, for this purpose, it may ‚bə necessary 
to go into.the accounts of a previous partner- 
ship... But the Court cannot concern itself 
with the rights and liabilities of a person 


“who died 7 years before, suit, except, so far 
“as such rights and liabilities were adopted 
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by a member of the partnership. See Ahiñsa 
Bibi v. Abdul Kader Wahab @ and: Betje- 
mann v. Betjemunn (2). - re th 

It'is quite obvious that the - suit’ is i badly: 
framed, and that there has been misjoinder 
of pe tios: and of causes of action.’ > ù>’ 

The suit, to be entertained at all, must-ba 
treated:as one for the dissolution and winding- 
up of a partnership" existing at date-of suit; 
The parties‘in firm A appear to” be— 

(1) Plaintiffs. a Cr T e ar 

(2) Parohbomal. - x AREN 

(8) Popatmal son. of Tahilmal. i 
It is not, at any rate, alleged in the plaint, 
or suggested*in the judgment, that defendants 
Nos. 3 to 6 were partners in firm A. “Bat, ás 
already pointed out, Parchomul, and Popatmal 
son of Tahilmal, are not |made defendants 
as, being partners, but merely .as repre- 
sentatives of a decanted parl aoe | in an extinct 
firm: ‘None of-the particulars. ‘which “should 
properly be set forth inla plaint for the 
of a- partnership 
are-given, viz.; the date of comimeérncément -of . 
the partnership. the names |of the partners,’ 
and their several shares. , 

Tn addition to asking for dissolution and 
winding-up of firm A, plai wo seek to have `- 
set aside the sale of the. petty” karkhana to | 
firm 0 and for the dissolution and . winding- 
up of firm B..Now, the persons constituting 
firm -A are quite different} from those con- 
stituting firm B and from those constituting 





‘firm C. We have, therefore, three distinct 


causes of action joined together with three 
different sets of defendants.| It may-be true 
that the accounts of firm A cannot be com- 
pletely adjusted until those of, firm B have been 
settled. lt may be necessary to appoint a 
receiver to recover anything ‘due by the 
members of firm’ B. But the; one’ partnership 
was quite distinct -from the other. Several: 
ovses of action can only| bé'-joined- when 
they are against the: same | defendant‘ or the 
same defendants jointly (section 45, old'Civil 
Procedure Code, and Order, 2, Rule 3, new 
Code.) There’is’ no justification for joining 
several causes of action’ against - different - 
defendants. The plaint should have-’ been 
returned when presented| and ‘plaintiffs 
ordered to aménd it by limiting the suit?to `a 
ingle cause of action, to pat the plait’ in 
(1) 25 M. 26 at p a hy 


(2) RS Ok ATA: 64 LÍ. Ch. 641; 18 R, 455; 73 
L. T. 2; 44 W. R. 182. : 
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EMPEROR V. PANDHI. 


proper form, and to strike oub uanscossary 
parties. 

It is quite impossible to allow the suit to 
-Proceed further as framed. We foel, however, 
that to dismiss the suit at this stage forerrors 
which should have been amended at the outset 
would be a hardship on-plaintiffs. We, there- 
fore, following the case of Lingammal. v. 
Ohinna Venkatammal (3), set aside the decree, 
and remsnd the case to the lower Court, 
with a direction that the” plaint be returned 
for amendment. 

- Plaintiffs, will pay all costs up m= date of 
both Courts. 


) ATE Oase remanded. 
- (8) 6 M. 239. 


a (s. 0. 3 8. L. R. 114.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
| CerminaL Revision No. 32 or 1909. 
April 2, 1909.: 


“Present Mr. Lucas, J. O. and ee 


A. J.C. 
EMPEROR 
y versus 
“ PANDHI walad BAKAS. 4 
Criminal Procedura Code( Act V of 1898),88..128, 897 
—Detention m prison in default of gimng security— 
“ Undergoing asentence of imprisonment” smprison- 
ment fur substantive offence, when should commence. | 
A person who has been committed to prison, 
or is ‘detained in prison’ under section 123, 
Criminal Procedure Code, 18 not ‘undergoing a sen- 
tence ofimprisonment’ withinthe meaning of sec- 
tion 897, Criminal Procedure Oode. 
Emperor v. Muthukomoran,-27 M 625, followed. 
“Where a man so committed or detaimed is convicted 
and sentenced to imprisonment for -a substantive 
offence, the sentence should run concurrently with 
the period of detention imposed under section 123. -- 


Case reported by the District Magistrate, 
Hyderabad. 

Judgment. —This | case has been re- 
ported to the Court by the District Magistrate, 
‘Hyderabad. On the 25th January 1y09, 
Pandhi was convicted by Kazi Imam Ali, 
special 2nd class Magistrate, Hyderabad, and 
sentenced to 4 months’ rigorous eT 
under section 224, Indian Penal Code.- 
that time, Pandhi was ,already Sane 
12 months’ rigorous imprisonment from Brd 
July ` 1908, under section 123, Criminal 


Procedure Code, in default of giving security | 


for good behaviour. The special 2nd class 
Magistrato has directed that the sentence of 


ka 
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4 months shall commence on the expiry” of 
the previous sentence of 12 months. 

A person who has been “committed to 
prison” or is “detained ‘in prison” under 
section 123, Criminal Procedure Code, is not 
“andergoing a. sentence of “imprisonment” 
within.the meaning of section 397, Criminal 
Procedure Code. See Emperor v. Muthukomo- 
ran (1). The sentence of 4 ‘months’ rigorous 
imprisonment should have, therefore, com- 
menced from the date of conviction,and should 
run concurrently with the period of detention; 
imposed under section 128. : 

We, therefore, direct that the sentence of 
the special 2nd class Magistrate sHall- take 
effect.as from the 25th January 1909. 


(1) 27 M. 526. 





(8. c. 3 8. L.R. 115.) - 
SIND JUDICIAL' COMMISSIONER'S ~ 
COURT. 


` 


Cryin MISCELLANEOUS APPEAL:No. 10 oF 1903. ; 


April 7, 1909. : 
Present: —Mr. Lucas, J.C. and Mr. Crouch, 
A J.C. 
HAJI HIRJI—APPELLANT 
versus 


KASIM HIRJI AND OTHERS—RESPONDENTS. 

Guardians and Wards Act( VIII oj 1890), ss. 7, 8:18, 17 
(2), 42— Object of the Act—Guardian of minor — Powers 
of Court to appoint guardian or to take eridence— 
-Person not mentioned tn applicati may be appomnted— 
Opportunity to give evidence—Practice 

The object of the Act is to safeguard the intereste 
of minors by theappointment of suitable guardians 
and not merely to deoide the claims of rival applicants 
tnter se, 

It is nowhere statəd in the Guardians and Wards 
Act that no person who has not made an application 
himself, or who has not been mentioned in an ap- 
plication made under section 8, can be appointed 
guardian under the Act. On the contrary, seo- 
tion 42 distinotly contemplates such an appoint- 
ment. 

Once that the Oourt’ has been moved under sec- 
tion 8 to make an appointment, it is immaterial 
whether the name of the person appointed is men- 
tioned or not by the application moving the Court. 

There is nothing in section 13, orin the Act itself 
compelling the Judge to give any party opportunity 
of showing that a partionlar person is not fit to be 
appointed guardian. Section 13 merely says that 
on the day fixed for the hearing of the application 
the .Court shall heay such evidence as may be adduc- 
ed in support of or in opposition: to the ap- 
phoation: i 

Appeal against the decision of the Addi- 
tional Judicial Commissioner (Ð. M. Pratt, 


Esquire), appointing the head man of the. 


Goa? @ 7 
HAJI HIRJI t. KASIM DIRS. 


community to which the minor _belonged as 
his guardian. : 
. Mr. Lalehand Honat for the. Appellant. 
Mr. Bupchand Bilaram, for Respondents 
Nos.. 3.and 4.. 


` Lucas, J;.C.—This is a:case under the 
Gnardians: and Wards Act VIII of 1890 ~ 
. The minor’s-paternal uncle applied to -bẹ 
- appointed guardian of his property to enable 
him to complete a sale of certain movable 
property in which the minor hag-a share. - 
On the day fixed for hearing the application, 
after recording :the, statement of the applicant 
and hearing the argiuments-of the pleaders on 
both sides, the, learned Additional Indicia] 
_ Commissioner decided that, as the applicant's 
interests were opposed to those vof the: minor, 
he was not a fit. person +o: be appointed. He, 
however, at once: appointed one “Mahomed 
Ladha_ to be! gaardian’ ‘of the: minor's pro- 
perty. : ‘this man‘is” tho? ‘relation ‘St ‘thé! minor, 
but i ig said to be: the head: éf the. community 
to which: the ‘parties Belong: ‘He’ expressed 
his willingness to''act ‘as guardian’ and has 
furnished the security demanded by the Court. 
The original applicant now- appeals against 
this order. : With regard to the. first two 
grounds i in- -the memorandum of appeal, we 
are not’ ‘prepared’ to say that the Additional 
Judicial Commiggiqnor.. has erred. in coming 
to the conclusion: that the applicant - was not 
a fit person to‘be appointed guardian. ` 
By section 17 (2) of the Aèt,' it is duty of 
the. Court to consider the existing or previous 
relations of.the proposed guardian, with the 
minor or his property. 


The Court has considered this and ‘bas , 


decided that, as the applicant’s, interests in 
the property are opposed to those of the minor, 
it-is undesirable forthe welfare of the minor 
that he should be appointed guardian. 

It has been strongly urged that the lower 
Court was not empowered to appoint Maho- 
med Ladha because -his name did not appear 
in the petition and the applicant had “no 
opportunity of enquiring into his fitness for 
the post, and that -such an appointment is. 
opposed to the provisions of the Act. 

After carefully considering these arguments, 
T am of apinion that the appointment of 
Mahomed Ladha is a legal one. 

Section 7 of the Act lays down ` that,: -when 
the Court is. satisfied that it is for the welfare- 
of. thé:minor that guardian of-his ptrson or 
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property should be appointed, ib iei 
an order accordingly. 


. Section 8 prescribes the various ways in 


which, and. no. other, the Court may, be 
mbyed.to make such an appointment, :Clausè 
(a) of that section enacts that the Court may 
be moved by, the application of the person 
desirous of being or claiming to be appointed. 


; the guardian of the minor. . oe 


Such an application. has been made in the 
the present case. Bat nowhere do I find it 
stated that no person who has not made.an 


ppplication - himself, :or- who haa’ not. been” 
mentioned in an application made under sec-_ 


tioħù 8, can be appointed guardian under 
the Act On the contrary, section 42 -dis- 
tinctly contemplates such an appointment. 


The. object of the Act is to safeguard ` 


the interests of minors by the appointment 
of ‘suitable’ guardians and not~merely to 


-decide the claims:’of rival applicants tnter'se. _ 


„It has also been contended that the-learn- 
ed’ Judge has disregarded the’ provisions of 
section 18 of the Act inasmuch as he has 
not given the applicant an opporturnity of 
showing that Mahomed Ladha is not a fit 
person-to be appointed guardian. But section 
13 merely says that on the day fixed for the 
hearing of the appliention ........  -, the 
Court shall hear such- evidence as may be” 
adduced in support of or in- ‘opposition , to the 
application.. < saa 

-In the present case, the learned Kadi ona 
Judicial Commissioner has recorded: the state- 
ment of the, applicant himself, and it does 
not appear that there were any other witnesses 
present whom the applicant desired to ex- 
amine; at all events, he has not: stated i in. 
his memorandum of appeal” that such WAS 
the. case. - ` 
© His. principal complaint appears he thet 


‘he was not given an opportunity of testing 


the fitness of Mahomed Ladha for the appoint- 
meut. J can find nothing.in the Act compel- 
ling the Jndge to give such an opportunity, 
and Iam satisfied that he bad good reasons 
for appointing Mahomed Ladha. = à 

I would dismiss the appeal with costs.: 3 

Crouch, A. J, C.—I concur in the order pros 
posed by the learned Judicial Commissioner. 
The practice of this Court,-and formerly of 
the Karachi’ District Court, has certainly. 


been in accordance -with the view of the law 


as. above. -expressed mae 
ay e aeae: Application dismissed. 


A 


+ 
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T POUNCHBAI v. LEKHRAT. Ta = 1 EAT MAHOMED Y. IROA, Bigg 
(eae Raley .. “(See Act VII-of 1889, section 4). A Receiver ` 

SIND JUDICIAL OMMISSTÓNER'S appointed in this. suit would have no more 
QOURT.- : ` power:to grant a valid receipt - than ‘the ih 

Orvis ‘Misoeutawnous APPEAL No. 15 OF 1909. parties themselves ; and, as the learned , ‘Sub- 

‘ June 3, 1909. Ts ordinate - Judge’ hus himself pointed ont’ a 

i ark A a and Mr. Crouch, “party not armed with a certificate. under tha 

i 1. 5.’ Saecession Certificate Act, could: only recove 

' :Musammat POUNGHBAL wire or debts by collusion’ with the debtors. b 

: VALABDAS— APPELLANT “| ` Farther, if the debts were rocovered and 
versus deposited by. the Receiver. in “custodia 18; . - 

. LEKHRAJ DAYA RAM-—RasPONDENT. the Oourt.would hold them in trust o 


“Ow Procedure Code (Act V of 1909), Order XL— 
Rece ver—Decliratory suit tegarding decéased’s pro- estate of the decvased: It would have no 
perty—-Re.esrer cannot’ be appointed fo secover ‘dabtg Power to. deal.-with them in execution’ of 
and outstundings—Su ‘cession Oertifica'e Act CEIL of any. decřee passed in this suit, nor could it 
1889); .8, 4— Right to recdver deceased's ‘debts - : `~ roporly -hand them ‘over to any -but the per- 


vin, apito afthb general-terms' of-Order XL of the 
new Code, aCourt has no jurisdiction to appoint son legally authorized to represent the deceas: 


a Receiver of property not the subject of - litigation ed: : Though plaintiff and defendant are the 
in thé'kuit. `- ;’ _ only persons before the Court laying claim to 
` The ontstaridings .‘dué to ; the deceased are not the'estate of-the deceased. they do not, there- 


at all the subject of litigation in a suit for a decla- ‘ 
ration that all the property of the deceased belongs Rh legally represent’ such estate. © 4 
to the plaintiff; the subject of litigation is i merely the e outstandings due to the deceased aré 


right to recdver them: : . -not the’ subject of litigation in this suit at all? 

The only’ person légally entitled ` recover ‘out: the stibject of litigation is merely the- right 
standings due to the deceased‘is one.to whom pro- to recover them: -Ib seems. nedéssary to 
bate, or letters df administration, or a certificate ‘has point out that, in spité of the general terms of 


- been granted, and a Receiver appointed ina’ quit of , 
" the nature specified above would have no moro Order. XL-of the new ‘Code,. a Coart has no 


“ power to grant. a valid > Teceipt than the parties jarisdiction to appoint a Receiver -of pro- 


iy Judge, . Hyderabad, appointing a Receiver to 


themselves. : + perty not the subject of litigation in the suit. 
“A Receiver cannot, therefore, -be appointed in Plaintiff seeks merely to have the oped 


such a suit to recover the debts and outatandings due 
to the estate. of the deceased. ments offered; -by, defendant to the, exercise of 


Appeal against the order of thé Ist Class his allegéd right ‘tu ‘recover the outstandings: 
Sab-Jadge, Hyderabad (Mr. Ali Mahomed). , removed, the appropriate relief i is by way of 
Mr. “Mathradas Ramchand, for the Appel- injunotion. 


lant. The appeal is Ki and' tho application 
eon Hirdéram Mewaram, joy the Respond- is dismissed’ with all obsta- ‘throughout, 
ae if Appeal allowed, 


Judgment.—this ie an appeal . i re 
against an order by the lst class Subordinate i | 





` _ recover the debts and outetandings due to ` SIND JUDIOTAT, ee. 


i the estate of Valabdas, deceased: . COURT. 
h Lekharj, who alleges that he is ‘the adodt- 4 Recon CIVIL App N 
ed son of Valabdas, deceased, has filed this : June 3 1909. 9 or 1908, 
suit against the widow of Valabdas, praying Present: —Mr L J.C. 
for æ declaration that all the property of the ea J.C... os w Crouch, 
deceased belongs to him, subjecs’ only to'-the KHAIR “MAHOMED YAKHTIAR KHAN 
widow's right, of maintenance and residence. AND OTHERS—APPELLANTS 
. The appointment of the Receiver is'alto- `~ versus- 
gether i improper, and the order of appoints HIROMAL CHOITHRAM—Re B8PONDERT. 
ment must be set aside. ~ E Civil Procedure Uode (Act V of 1 Order XL, 


“The only person legally entitled to recover Rito aa t88ue—Firet Es ‘Court bound 

o give tts finding on. r 
outstandings due to Valabdas, kne is Where the High -Court fi wecond P z 
one to whom probate, or letters o minis- - mands an issue for trial to the lower appellate Conrt, 
‘ration, ‘or a certificate has been granted. and tho said appellate Court refers the same to thé 
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first Oourt, the lower- appellate Court must, unless 
the, parties agree to þe bound by tho findings of the 

first Court, record its own findings on the issue .with 

retisons therefor. 

Facts.—Certain i issues in this case had 
bee: remanded fortrial to the Court of the’ 
Joint Judge, Sukkur-Larkana (Motiram S. 
Advani, Esquire), and the matter came up 
again for hearing after he had submitted the 
findings on the isswés. 

Judgment. —.. . .We takethis oppor- 
tunity of pointing out that, where this Court in 
second appeal refers any issue for trial under 
Order 41, Rule 25, to the lower appellate 
Court. that Court may properly, if there has 
beer. no finding on~ such issue by the first 
Court, ‘and-ié does not think fit to proceed 
under Order 41, Rule 24, refer the issue for 
trial by the first Court, and will do so, asa 
matter of course, where the order of this 

~ Gonrt is-that the issue be referred for find-* 
ing by the first Court. But, unless the 
` parties.agree ‘to be bound by the findings of 
the first Court, ‘the lower appellate Court 
must, in any case, record its own finding on 

the issue with reasons therefor. - 

a `  Oase remanded: 


c i —— 


(s. 0. 3 8. L. R. Iae 
BIND JUDICIAL COMMISSIONER'S 
COURT. : 
“Seko Crvit APPBAL No. 40 or 1998. 
: June 3, 1909 
Present Me. Lucas, J. O. and Mr. Crouch, 
A. J.C. 
HASOMAL GIANCHAND— APPELLANT 
'tersus ` 
DULAHMAL DHOLOMAL— RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 99—Decree 
creating mortgage and gwing power to sell—Eaecution— 
Decree based on private atvard—Precision of langu- 


age. 5 

Section 99 of the Transfer of Property Act can have 
no application to a casein which the same decree 
both creates the mortgageand gives power to sell in 
execution. In such a case the plaintiffis at liberty 
to realize the decretal amount due from the mortgaged ,- 
property by emecution. 

ubhoyessury Dabee v, Gouri Sunkur Panday, 22 C. 
859, distinguished. 

In a decree based apon a private award, it is un- 
reasonable tq expect that precision of language which 
should characterize a decree drawn up by the Court 
itself, it is to be read and interpreted as a whole. 

Appeal against the decision of the District 
Judge, Sukknr-Larkana (Motiram 8. Advani, 


Esquire), 


CASES [1909 


Mr. Wadhumal Udharam, for the Appellant. 

Mr. Isarsing Hazarising, for the Respondent. 

Judgment.—tit seems to us that the 
Jadges of the Courts below have misappre- 
hended the case. ; 

Tn the first place, in a decree ‘based upon 
& private award, itis unreasonable to expect 
that precision, of language which should 
characterize a decree drawn up by the Court 
itself. 

If the decree be read as a whole. it is ‘quite 
evident that its intention was that, if the 
defendant failed to pay any one‘of the in- 
stalments, the plaintiff, was at liberty to 
realize the balance of the decretal ‘amount 
then due from ‘the mortgaged property by 
execution. 

The Calcutta case quoted by the Judge of ` 


“the original Court, Aubhoyesssury Dabee v: 


Gouri Sunkur Panday (1) can be distinguished 
from the present one. i 
In that case, it appears that the decree 
merely gave the plaintiff a charge over the: 
defendant’s immovable- property. It does not 
appear that it gave plaintiff a right to realize _ 
the. decretal amount of the mortgaged property 
by execution. Norris, J., in the ‘course of ‘his 
judgment said: “If the decree had said that; 
in default of payment... .of the said sums, 
the same shall immediately become due and | 


: realizable by execution by attachment and 


sale of the properties setforth in the schedile, 


“ there might have been some force in the 


argumenta” (that the properties should be 
sold in execution). 
Now, there can be no death that the decree 
in the present case did mean to say in sub- 
stance what Norris, J.’s hypothetical decree 


“says. Section 99 of the Transfer of Property‘ 


Act can have no application to a case in which 
the same decreé both creates the mortgage 
and gives power to sell in execution. , 
Having regard to all the circunistances, we : 
can see no hardship whatever in the defen- 
dant’s property being sold in execution of the ` 
decree. K 
We set aside the orders of the lower Courts, 
and direct that the mortgaged property be 
sold in execution of plaintiff’s decree. Appel- 
Tant to have his costs thronghonut, and re- - 
spondent to bear his own costs... < 


i Order set aside, 
(1) 22 0.,859, WS 


¥ol. 1V] 


INDIAN CASES. 


607 


RADHAKISHEN V. THE SECRETARY OF STATE FOR INDIA. ' 4 i 


, (s. c. 3 S. L. R. 122), i 
SIND JUDICIAL COMMISSIONER'S 
`. COURT. , 
T Frest Or APPRAL No. 43 oF 1908, 
June a 1909. Š 
Present :—Mr. Lucas, J. Cs and Mr, Crouch, 
A.J. Cc. 
RADHAKISHEN son or TAHILRAM— 
DerenDEnt—APPELLANT 
versus 
Tue SECRETARY or STATE ror: “INDIA 
—PLaINnTIFRF—RESPONDENT. - 


Pleading3—Bind stipulating further penalty for 


bre ich, of rondition to pay damages—Plaint not mik- 

“ang such. breich as cause of action—W hether further 
penalty, can b3 recovred— Contract Act, (IX of 1872), 
6 74, Excp , app icability of. 

Tho defendant executed a bond in favour of the 
Seoretary of State for India and under this bond the 
defendant was liable to pay Rs. 200, if he failed to per- 
form his duties as Hospital Assistant, and to pay 


Rs. 400 if he failed bvth to perform such duties and also, 


to pay thesum of Rs. 200. 

The plaint made it quite clear that the breach in 
respect of which the suit was instituted consisted in 
defendant’s absenting himself from duty without 
leave. It was not alleged that the defendant was 
ever called upon to pay the Rs 200, nor was his failure 
to pay 16 made a cause of action 

Held, that the plaintiff was entitled to recover the 
sum of Rs -209 only and not Ra 409. 

Even if it were open to plaintiff to now allege that 
the olaim was in respect of the breach of the condition 
to pay the Rs 29), it 1s doubtful whether the exception 
to section 74 of the Contract Act could be held ap- 
plicable, for a bond to pay Rs. 200 is not a “bond for 
the performance of any public duty or aot in whioh the 
public, are interested”. 


Appeal against the decision of the District 
Judge, Hyderabad (L. ©. Cramp, Esquire). 
Mr. Mathradas Ramchand, for the Appel- 
lant. 
. Mr. Tekchand Udhavdas, for the Respond. 
ent. 


. Judgment. 


Lucas, J, C.—-The'pointsfor our decisionare— 
(1) Has the appellant broken his covenant 
with the respondent P 
- (2) If so, is he liable to. pay Rs. 
Rs. 400P . 
Our findings are— : 
> (1) Yes. EY SA 
(2): Re: -200. j > 
There can be no ` doubt that the ' appellant. 
remained absent from duty without leave and 
thereby disobeyed a lawful order of the:Com- 
missioned Medical Officer under whom he was 
serving at the time. 
He has not proved that he was prevented 
by-any good cause from rejoining his appoint- 


200 or 


ment in Karachi at the end of his isda 
leave. On the contrary, the evidence on the 
record goes to show that he was quite fit to 
work in a post. which did not necessitate 
‘active out-door exercise. He has clearly 
broken his covenant with the Secretary of 
State. 

The learned District Judge has awarded 
Rs. 400 as damages from the appellant for 
breach of covenant. 

Crouch, A. J C.—The, essential portions of 
the bond are as follows :— 

“Know all men by these presenta that I, 
Radhakishen Tahilram, am held and firmly 
bound unto the Secretary of State for India 
in Council in the penal sum'of Rs. 400, for 
which payment to be well and truly made I 
bind myself, my heirs, executors, adminis- 
trators and representatives firmly by these 
presents. Sealed with my seal. Dated Hydera- 
bad Sindthis the 10th day of December, 1900. 

Now, the condition of the above written 
bond, which is execated under the orders of 
the Government of Bombay, and is given 
for the performance of a public duty in which 
the public are interested within the meaning 
of the exception to section 74 of Act IX of 
1872, iş thatif the above-bounden Radhakishen 
Tahilram shall and will willingly and sub- 
missively at all times obey all the lawful 
orders of the Secretary of State and of any 
Commissioned: Officer of the Department for 
the time being under whom the above-bounden 
may be appointed to serve * * * * # ang 
shall and well and truly and faithfully perform 
the duties of a Civil Hospital Assistant 
* * * # * And on any default or breach of. 

- any of the provisions hereinbefore mentioned 
in respect to his duties Radhakishen Tahilram 


~ shall well and truly upon demand pay to the 


Secretary of State the sum of Rs. 200 for 
every default and breach, then the above 
written bond shall be void, otherwise the 
same shall remain in full force and virtue. 
(Sd )-Radhakishen Tahilram Lala.” 

Under this bond, the defendent is liable to 
“pay Rs. 200 if he fail to perform his duties 
as Hospital Assistant, and to pay Rs. 400 if 
he fail both to perform such duties and also 

< to pay the sum of Rs. 200. 

Now, assuming that the exception to section 
74 of the Contract Act applies to its full 
extent, the defendant is, _only liable, upon 
breach of the condition, “to pay the whole 
sum mentioned therein,” and a reference to 
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the Arab ‘paragraph of- section T4 shuws that’ 
the sum-referred to is ‘that: “named in the-. 
contract to, ba paid-in- case of such breach.” 
- The plaint makes “16 quite- ‘clear that- the- 
breach’ im 'respsci> of-which the suit- was 
- instituted consisted i in defendant's absenting 
himself from duty without leave on the 16th 
- March 1903. The sam named -in ‘the ‘contract ` 
to'be paid: in “the evett of such breach is 
Rs. 900. Itis not ulleged‘that defendant was 
ever called upon to pay the Rs, 200, nor’ is 
his failure to pay it made thé cause of action.” 
Even if it were open to plaintiff to: now 
‘allege- that tbe claim was in respect of the 
i breach of the condition to pay the -~ Rs.-200, 


it..is doubtful whether the exception to sec-~: 


tion 74 could: be held applicable, for a ‘bond: 


to pay Rs. 200 is not a “bond for the perform- ` 


-ance of any: -public duty or act in which the , 
public are intérested.’ 

‘We amend the dher of the lower. Court 
by ordering defendant ‘to pay plaintiff the 
súm of Rs. 200 instead of Rs. 400. The'sam 
ordered to be paid will bear interest at 6 per 
cent.’from date of suit to date of payment. 
Plaintiff will have costs in the lower Court 
astirnated on Rs. 200. In this Court, ‘each, 
party will bear his own'costs. 


Kak; : Decree varied, i 
= x Pa 


i 





- (6 o 8 8. L R. 125). MA 
< SIND JUDICIAL COMMISSTOREE ais 

‘COURT. 4 

CRIMINAL APPBAL No. 30 oF 1909. 

June 29, 1909., - 
. Present : :—Mr.. Crouch, A. J.C. and. 
Mr. Knight, A. J. O. 
EMPEROR 
versus 


3 “MURID AND: . OTHERS— APPELLANTÉ,” 

Criminal Procedure Code (Act V of 1898), 8. 297. 

-  —Jury. trial by—Misdirection—Z hree persons accused 
Gf culpable homrcrde—Deceased-dyiug of fatal injury 


received +h a fracas—One ‘accused pleading alibi— - 


Omission of this fact m summing up—Judge directing 


= jury to find all accused guilty +f injury caused by one— 


Penal Code (Act. “XLV of 1860), s. 


In a trial by jury, the judge in end the jary 


said- :—“If you hold it proved that the three accused 
„all seb upon Ghulam “Husain with the intention of 
beating him and that öne of them struck the fatal blow; 
you will be justified in finding them all guilty of calp- * 
able homicide not amounting to murder, even if there 
jg no evidence to show. which of the three struck the 
blow” and then read and explained to them the pro- 

` visions of section 84 of the Penal Code: 
; Held, that the Judge misdirécted the jury in stating 
that any one -of the o aoonsed might be found guilty 
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of cuplable homicide, even though his , individual - 
-inteation and the common intention “was merely 
-to beat. aë 

One of the accused denied his presence at the scene 


. and was supported in his ‘statement by evidence. 


In samming up évidencs, the Juäge ‘omitted -to make 
all mention of this fact; 

- Held, that the omission of Ahia part: oÉ the case 
constituted a misdirection. 


Appeal against the conviction and sentênée 
passed by the Judicial Commissioner of Sind 
(A. Lucas, Esquire) in a jury.trial. . | 

TT Mr. Dinchand, for the Appellants. * 7, ` 

Mr. “Lalchand Chuharmal, for. the Crown. 

f Judgment. 

iiai, A. J, C,—It is contended on behalf 
of appellants that the. learned Judicial `Com- 
missioner misled the jury ‘on a question of 


law in that he gave the following” direction : —, 


“If you hold it proved that the- three- 


accused all set upon Ghulam Husain with the -~ ` 


intention of beating him and that one of them 
strack-the fatal blow, you will be justified in. 
finding them, all guilty. ‘of culpable ` homicide 
not dmounting to murder, even‘ if there. is 
no evidence to show whith of the thre’, struck ` 
the blow. action 34, Indian Penal Code, 
read and explained.” 

Tt is also contended that the learned J adge 


failed to sum up the “evidence in accordance p 


with law inasmuch: as he omitted all mention 
of the fact that accused No. 3, Laung, denied - 
his presence at.the scene, and was supported 


in his statement by the evidence of Ibrahim | 


and the statements of accused Nos. Tand 2. 
We consider that the lesrned Judge mis- 
_ directed the jury in stating that any one of 
the accused might be found guilty of culpable 
- homicide, even though his individual intention - 
and the common intention were merely to 
beat. 
whether such misdirection has in fact-occasion- 
ed a failure of justice. ~ 
Besides this, we find that the ‘learned’ 
Judge failed to differentiate. Laung’s case 
from that of. the other. two accused. His 
“name is not separately mentioned in the 
summing-up. His defence was quite-distinct 
from that. of his co-accused and there was 
positive evidence that he was not at Ibrahim's 
“house at all at the time of the assault. We 
| consider that this omission constituted a mis- 
-direction, and we must consider. whether, it 
has in fact occasioned a failure of ‘justice. 
Knight; A. J. C.—It. is the case for the 
prosecution that the deceased Ghulam Husain 
went to Iprahim’s house in order to interfere 
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It will bé necessary. for us to consider ` 


4 


N 


Vole WI 
E. D. BASSOON & CO. v. MANGALOHAND; 


With or’at least protest against the “betrothal 
of the latter’s daughter Jadu and that a fracas 
oceurred, in the course of which he received 
2 fatal injury. The three accused have been 
convicted of his culpable homicide under -sec- 
“tion 804, Indian Penal Code... ~ 

1 Now, this bare recital of the facts makes it 
highly probable that: Ghulam Husain was 
himself the aggressor. Indeed, we find little 
difficulty in crediting the assertion of the ac: 
tused that his object was to carry thé girl 
away. Under these circumstances, it must be 


recognized that the defence starts with a mate-- 


rialadvantage. Examination of the evidence 
discloses the fact that Ghulam .Husain’s 
house was at a distance of 200 or 300 paces 
from -Ibrahim’s, whereas Saleh and Baji, two 


of the most important witnesses for the prose-- 
cution, try to make out that it was merely a 


few ' paces away: The attempted misrepre- 

sentation is not devoid of importance in ‘itself 
and réflects very seriously upon the title of 
the witnesses to credit. ` 

Ghulam Husain did not go unattended, 
Ibrahim, the chief prosecution witness, whose 
. story, despite its inconsistencies with his ear- 
lier, statements, is far more réasonable and pro- 
_bable than that of the others, Bays that there 
:. was.a` freo fight and names six persons ‘as 


aiding the deceased in attacking the accused. 


That he is worthier'of credit than Saleh, Baji 
and Mandi is demonstrated by three ‘facts : 
firstly, because these latter have all deposed 
that all three accused struck the deceased, 
whereas the medical evidence- proves that he 
received but one blow; secondly, because in- 
juries were found on * acoused Nos. 1 and 2 
themselves for. which the witnesses do not 
account ; and, thirdly, because the statements 
made by-Saleh and Baji regarding the proxi- 
mity of the houses stamps them with bias and 
untruthfulness. 

For these reasons, we are satisfied that 
Ghulam Husain’s death was caused by an 
injury received in the course of an encounter 
provoked by his own im prudence. 
Nos. 1 and 2 admit that they were present on 
the occasion, and it is reasonable to conclude 
that they bore a hand in the assault which led 


to his desth. But it does not follow from thig ' 


that that they may legally be found guilty of 
causing culpable homicide, as the learned 
Sessions Judge charged the jury. The person 
who actually struck the blow is ‘unknown, 


apd in order to establish that offence against 


Accused __ 
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themit was necessary to show that-it was" 
their common intention that- -Ghulam Husain ` 
should receive such injuries: as they< «knew: 
would be likely to cause his death.’ “There is 
nothing in the evidence to establish - ‘this. 
We do not think, therefore, that they can 
properly be convicted of any offence more © 
serious than that of causing hurt, for this is 
the utmost extent- of the’ common intention 
that the evidence permits us to ascribe to 
them. 

As for-accused No. 3, Ibrahim, honi Per 


_we elect tò follow, says that he was not at the 


affair at‘all. We think he ought to be acquit- 
ted, and we so direct. 
 Theconviction recorded ngagagi accused- Nos.” 
land 2 is altered to one under ` section 828, 
and we reduce-the sentences to the imprison- 
ment already undergone-plus farther rigorous ` 
imprisonment for oné month from date: The 
conviction against accused No. 8 we set aside. | 
Connie and sentence altered. 





fa ki 


(s. 0.88. LR. 129) i S, 

SIND JUDICIAL COMMISSIONER’ d - 

COURT. -> r 
- -Orv Sum No. 159 o# 1903: -> 
July 19, 1909, 
Present:—Mr. Crouch, A.J. ©. 
E. D. SASSOON AND Co. — PLAINTIFF 
~ versus ` 
-MANGALCHAND AND OTH ER3S— 
j DEFENDANTS. ' < i 

Gio Procedure: Oode( Act V of 1908), 88.141, 151, 0. 
XXXIX, Rule 1,—Ruls‘ of procedure not substantive law 
—Applicability to proceedings under the Arbitration 
Act—Injunction—Inherent powar of Oourt to grant, 

“Order XXXTX, Rule.1, Civil Procedure Code, purports 
to do nothing more than declare what must be proved 
before the Court can grant an injunction of a particular 
kind. It:defines the procedure to be followed by a party 
desiring the help of the Oourt, but it does not confor 
jurisdiction or create a right. “The powor to grant 
injunctions is inherent in the Court, and is certainly 
recognized and declared independently of the .Civil 
Procedure Oode by section 52iof the Bpecific: Re- 
lief Act. 

Section 141 of the Civil Procedure’ Code makes the 
rule' applicable to - proceedings ` under the Indian ` 
Arbitration Act. 

Facts.—The arbitrators applied to tha: 
Court under~the Indian Arbitration Act to 
file an award, and before the objections of the 
defendant to the award were heard, and -the 
award made a rnle of the Court, the plaintiff 
applied for issue. of a temporary injunction 
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SETH ABDULAH MUSO V, PIRBUX. 


against the defendants, restraining them from 
alienating their property during the pendency 
of the arbitration proceedings. 
& Mr. Dipchand, for the Plaintiffs. 

Mr. Wadhumal, for Defendant No. 1. 

Mr. Ferro, for Defendant No. 2. 

Judgment.—Doefendants have been 
called on to show cause why a temporary 
injunction should not issue, prohibiting the 
alienation by them of certain specified im- 
movable property until the termination of 
these proceedings. | 

Plaintiffs have filed an affidavit to the 
affect that, after the publication of the award, 
defendants have disposed of immovable pro- 
perty, and they have shown good grounds for 
apprehending that defendants are selling 
their: property with a view to defraud their 
creditors and to protect it from the execution 
of this Court. - 

Defendants’ objections to the issue of the 
injunction are based on purely technical 
grounds. The allegations of fact relied on 
by plaintiffs have not been met by any counter- 
afidavit, nor has the learned pleaders who 
appeared for defendants denied them. 

There is, thus; “prima, facie, an attempt 
being. made by defendants to defeat the ends 


_-—of justice and to render the orders of this 


Oourt futile. 

Order XXXIX, Rule 1, in terms, refers to 
suits only, but section 141, Civil” Procedure 
Code, provides that the procedure provided in 
the Code in regard to suits shall be followed, 
as far as it can be made applicable, in all pro- 
ceedings of any Court of Justice. The ques- 
tion raised is whether the Court is being asked. 
to merely follow the procedure provided in the 


Code or to permit the exercise of a right con- - 


ferred by the Code. It is contended that it is 
only procedure, or adjective law, that is by the 
section made applicable to miscellaneous pro- 
ceedings, and not substantive law. Assuming 
this contention to be correct, it has to be 
considered whether Order XXXIX, Rule 1, 
confers on the Court the power to grant a 
‘temporary injunction, or merely defines the 


‘mode of proceeding by which the power of 


the Court to grant an injunction is set in 
motion., ` 

. Though it may be contended that the Code 
of Oivil Procedure regulates, or even limits, 
the Court’s discretion in granting injunctions 
(seesection 53, Specific Relief Act), the power 
to grant them is probably inherent in the 
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Court, and is certainly recognized and declared 
independently of the Code (see section 52, 
Spevific Relief Act). Section 151 of the new 
Code expressly states that nothing therein 
shall be deemed to limit or otherwise affect 
the inherent power of the Court to make such 
orders as may be necessary for the ends of 
justice,-orto prevent abuse of the process of 
the Court. 

Order XX XIX, Rule 1, purports to do no- 
thing more than declare what must be proved 
before the Court can grant.an injunction of a 
particular kind. It defines the procedure to 
be followed by a party desiring the help of 
the Court. Unless it can be reasonably con- 
tended that there is no other basis for the 
Court’s jurisdiction, there is no reason for 
regarding the-order as‘conferring jurisdiction 
or creating a right. ‘ . - 

Mr. Wadhumal argues that, as there is no 
defendant, but, only a respondent, in proceed- 
ings under the Arbitration Act, the rule can 
have no application; but this argument cannot 
be treated seriously. I note that Mr. Wadhu- 
mal, in his heading to bis objections, styles- 
the parties respectively plaintiffs and de- 
fendants, in accordance with ‘the usual 
practice. 

I hold, therefore, that an injunction can - 
issue. Order made absolute. Defendants to 
bear the costs of the hearing of this applica- 
tion. i 

Rule made absolute. - 





(s. 0. 88. L. R. 130.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Secoxo Civit APPEAL No. 41 or 1908. 
A August 19, 1909. h 
Present:—Mr. Lucas, J. C. and Mr. Knight, 


À. d. ©. 
SETH ABDULAH MUSO—APPELLANT 
COrSuUsS 
PIRBUX son or ALIBUX AND OTHERS— 
RESPONDENTS. 


Mortgage—Sttpulation advantageous to mortgaqee but- 
not feltering right of redemption, legality of—Undue 
influence not to be snferred from mere position to ` 
dominate—Fuir and ‘reasorable contract—Cortract Act 
(IX of 1872), s. 16. 
< A stipulation for an advantage to the mortgagee, 
such as the right of pre-emption, or, to put it general- 
ly, any collateral covenant which does not fetter the 
right of redemption, is open to no valid objection. 

Bimal v. Bwana, 22 A. 238, followed. 

A contract, in itself a perfectly fair one, does not 
become unenforceable simply because the promises” 


ye 
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was, at the tims it was eutared into, ina positioa to 
dominate the will of the promisor. 


Appeal against the decision of the District 
Judge, Hyderabad (L. C. Crump, Esquire). - 
Mr. Tekchand Udhavdas, for the ‘Appellant. 
Mr. Lalchand Osuharmal, for the Respond- 
ents. i ‘ 
Judgment.—tThe learned District 
Judge has fallen intoa strange misunderstand- 
ing in his decision. Because the defendant 
“Abdulah was in a position to dominate the 
will of the dying Nabibaksh, and bacause, 
under. these circumstances, he purchased 
certain property from him, the District Judge 
has concluded that he exercised undue in- 


‘fluence and obtained an unfair advantaga. ` Ib 


is only necessary to point out, what the 


learned Judge himself recognizes, that the 


purchase in itself was a perfectly fair one, ‘that 
‘defendant paid a reasonable and proper 
price for the house, and in a word, that’ the 
contract was one which’ will bear the narrow- 
‘est scrutiny. 

This cits away the very foundation of the 
plaintiffs’ case, and it is unnecessary to enter 
upon the further criticism that the judgment 
invites. We may point out, however, that 
the lower Court has misunderstood the nature 
of unenforceable covenants in a mortgage. 
The modern law is .compendiously set 'forth 
in Bimal Jati v. Biranja Dabi(1). A stipulation 
for an advantage to the mortgagee, such as the 


` right of pre-emption, or, to put it generally, 


any collateral covenant which does not fetter 
the right of redemption, is open to no valid 
objection: i 

The point for decision being whether the 
purchase from Nabibaksh is void by reason 
of the exercise of undue influence by the 
defendant, we find it in the negative. We 
set aside the decree of the lower Court, and 
dismigs the suit with costs throughout. | 


Appeal allowed. 
(1) 22 A. 288. 





(e. o. 9 P. R. 1909 Cr. ; 80 P. W. R. 1909 Cr) 
PUNJAB CHIEF COURT. 
Catainal RRVIS3ION No. 410 or 1909, 
April 3, 1909. : 
Present:—Mr. Justice Johnstone. 
MANGI RAM—Aoccussp—Patitionsr— `- 
F y versus : 7 


EMPEROR—Reseon DENT. 


' Revision—Power of Ohisf Court to revise order in- 


, fricting fine under s, 288 af Cantonment Code—Several 


1 
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persons triel together urd fined on asimar facts — 
Chief Courts pawar to dix! with all-the fines on the 
aplication of one 21son—Canfonment Code, 
1899, 8 233—Fine cannot be tmpisel for breact of 
conditions of license— Prastice—Right of convicted psr- 
son to copy of proceeding: 4 

An order inflicting a find, undar sactioa 233 of 
the Oantonment Code, for breach of the conditions 
of aliconse is a jadicial order and, therefore, open 
to revision’ by the Ohief Oourt 

A fine cannot be infliotod under section 233-for 
breach of the conditions of a license, where the 
license only provides for suspansion or cancellation 
in case of such breach. Səction 233 cannot bs applied 
to such a case. ` i 
. Where several offenders are tried together and 
found guilty on exactly similar facts and fined, the 
Chicf Oourt has the power, on the application of 
one of the persons fined, to deal with all the fines. 

A convicted person ‘is entitled to a copy of the 
proceeding in the Magistrate’s summary Register. 

© Petition for revision of the order of Lieute- 
nant E. G. Hamilton, Cantonment Magistrate, 
Dagshai, dated the 4th November, 1908. 
Mr. Shelverton, for the Petitioner. 
| Government Advocate, for the Respondent. 
co ADMITTING ORDER. - 

Reid, C. J—The Assistant Cantonment 
Magistrate purports to have finedthe petitioner 
under section 283 of the Cantonment Code 
for breach of the conditions of his license, 
but has not specified the povision of the Code 
justifying such action. 

Section 284 provides that no.person: shall 
be liable to punishment for a breach of .a 
provision of the-Code unless complaint of the 
breach is. made within three months of- the 
commission thereof before a Magistrate having 
jurisdiction to entertain the complaint. 

An order inflicting a fine is, therefore, a 
judicial order, not merely an executive order. 

The license issued to the petitioner provided 
for cancellation or suspension ‘in the event 
of the licensee doing what the petitioner has 
been found by the Magistrate to have done, 
but did not provide any other penalty. The 


‘matter is of considerable importance and 


the Crown should he represented. Very early 
date. . ~ ` 
Judgment.—The order of fino in this 
case was illegal. It is said to havebeen passed 
under section 283, Cantonment Code, 1899, 


‘which runs thus :-— 


1.- “Whoever, in any case in which a penalty 
is not expressly provided elsewhere in this 
Code, fails to comply with any notice there: 
under orotherwise commits a breach of 
‘any of the provisions thereof, shall be 
punishable with imprisonment for a term 
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which may extend to eight days or with fine 
‘which may extend to fifty rupees, and in 
the case of continuing breach with an 
sidditional fine not exceeding five rupees for 
every day after the first, in regard to which he 
15 convicted of having persisted i in the breach. 

2. “Tn lieu of, or in addition to, any fine 
imposed under this Code, the Oourt may. 
require the offender to remedy, so far as it lies 
‘within his power’ to do so, any mischief in 
respect of which the fine is imposed.” ` 

As pointed out by the Hon’ble Chief Judge 
in his order of 17th February in this case, 
the proceeding in the course of which these 
fines were inflicted must be taken to have 
been a judicial proceeding, and, therefore, this 
‘Court has full revisional powers. 

Only one of the persons fined has applied, 
but this Court can, and I think should, deal 
with all the fines, as the offenders were tried 
EE and found guilty on exactly similar 

acts. 

It seems quite clear that no sentence of fine 
was admissible. Section 283 has no bearing 
on the case. It isnot in evidence that any 

notice” was issued to the petitioner or his 
“ comrades in misfortune and that he or they 
failed to comply with any such notice or 
otherwise committed a breach of the pro- 
visions thereof; and thus section 283 cannot 
be invoked. Cancellation or suspension of the 
license is apparently the only lawful penalty. 
The learned Government Advocate admits all 
this and says he cannot support the order of 
fine. . 

I would also point out to the Magistrate 
that he was wrong in not giving the petitioner 


a copy of the proceedingsin his Summary _ 


Register, which has been laid before me, as 
petitioner was fully entitled to such copy. 
I set aside the order fining Maghi Ram and 
the others and order the fines to be refunded. | 
Revision accepted. _ 





` (8. c. 10 P. R. 1909 Or.; 832 P. W. B. 1909 Cr.) 
PUNJAB CHIEF COURT. ` 
CriminaL Revision No. 446 or 1909. 
June 18, 1909. 
Present:—Mr. Justice Williams. - - 
SULTANI AND OTHERS—ACCUSED— 
PETITIONERS 
tersus ` 


EMPEROR—RESPOYXDENT. 
Criminal Procedure (wda (Act V of 1898), 8. 209— 
Jurisdiction of Commilting Magistrate to weigh eridencs 
of direct witnesses, 
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A Committing Magistrate is entitled, at any rate 
to some extent, to weigh the evidence of direct 
witnesses and to pronounce as to their credibility. 

Lachman v. Juala, 5 A. 161; Jn re Kalyan, 21 
265; Futtu v. Fattu, 26 A. 564, followed. 

Queen Empress v. Namdev Satvajt, 11 B. 872; Em- 
peror v. Vaijivandas, 27 B. 84; Hazara Singh v. Bishen 
Singh, 14 P. R: 1808 Cr.; 80 P. W. R. 1908 Cr; 8 Cr. 
L. J. 263, roferred to 

The word credible means entitled to belief. _ - 

Petition for revision of the order of H. A. 
Rose, Esquire, ” Sessions Judge, Ambala 
Division, dated the 27th March 1909. 

Mr. Oertel, for the Petitioners. 

Government Advocute and Lala Tirath Ram, 
for the Respondent. 

Judgment.—tiIn this cise three men, 
named Sultani, Bhola Singh and Sundar, 
were discharged by Syed Wali Shah, first 
Class Magistrate in Ludhiana, in respect of 


A- 


a chargeof murder which he heard as Com- ` 


mitting Magistrate. Thereupon one Bishna 
(of whom I shall have to say more presently} 
moved the Sessions Judge of the Ambala 


_ Division to -direct their committal to the 


Sessions, and his petition was accepted by 
Mr. Rose. On that the three accused men 
have asked this Court for revision of Mr. 
Rose’s order, and their application is opposed 
by the Crown through the learned Govern; 
ment Advocate. 

The grounds advanced by the learned Ses- 
sions Judge for directing a commitment of the 
three men were that “it is not denied that 
the witnesses Bishna and Indar say that they 
saw the three accused Sultani, Bhola Singh 
and Sundar Singh kill the deceased.” 

He, therefore, argued that the Magistrate 
had no jurisdiction to discharge the accused, 
as his doing so involved a finding as to the 
credibility of the prosecution evidence. All 
that he would allow to the lower Court was 
the function of deciding whether the evidence, 
if credible, was sufficient to justifiy aconviction. 

Now in the first place it is noticeable that 
so far from both of these witnesses having 
stated that they saw the three men kill the 


- deceased, the utmost they attest is that they 


saw them running away from the spot where 


- the man who was dying called ont that his 


enemies had killed him. Both of them, in 
“fact, directly deny that they saw the act of 


murder committed. But the main point for - 
-decision is whether a Committing Magistrate 


is entitled, at any rate ‘to some extent, to 
weigh the evidence of direct witnesses and to 
pronounce as to their credibility. The 


Fol. -IV] 
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AHahabad High Oourt has, in a series of judg- 
ments—Lachmany. Juala (1), In re the petition 
of Kalyan Singh (2) and Fattu v. Fattu (8) 
desided that provided he uses due caution 
„and that where the question is one of prob- 
abilities only, he leaves the decision to the 
essions Court, he is entitled to use his discre- 
tion and discharge the accusedif he disbelieves 
the evidence. In opposition to these cases, I 
have been referred to Queen-Empress v. 
Namdev Satvaji (4) (see particularly p, 374) 
and Emperor'y.-Varjivandas (5) and also to 
Hazara Singhv. Bishen Stngh (6). But it will 
be noticed that in all of these threejudgments 
the learned Judges have required that there 
must ba “credible witnesses” or: “credible 
evidence,” who or which if believed would 
make out a prina facie case, before itbecomes 
the -Magistrate’s duty to commit an accused 
_person for trial; and the head note to-Hazara 
- Singh v. Bishen Singh (6), which omits thig 
word credible’ before evidence, appears to me 
in error. What then, are credible witnesses 
and what is ecredible vidence? The word 
credible can hardly have relationto the highly 
artificial roles relating to incompetent and 
competent witnesses under the older law of 
evidence in England: and there geems no 
Feason why it should not be construed in its 
plain sense of “entitled to belief.” 
m The question then arises whether the 
evidence of the witnesses for the Crown in 
this case was reasonably entitled to belief. 
Having regard to the principles laid down 
by the Allahabad High Court that due caution 
must be used before rejecting any positive 
testimony, and, that when the question is 
merely one of probabilities the duty of the 


Committing Magistrate is, to leave a decision ~ 


to the Sessions Court, I do not see how in 
the present case the Crown evidence can be 
described as credible. The public prosecutor 
before the Committing: Magistrate has 
expressed the opinion that the evidénce on 
the file is not sufficient to justify a committal. 
The two principal witnesses, who by the 
way do not give the direct evidenca that 
the Sessions Judge supposed, are admit- 
tedly deadly enemies of the three accused 
men. Of these two witnesses, one was the 
individual who moved the Sessions Court to 


1) 6 A. 161. at A 265. 
3) 26 A. 664, - 4) 11 B. 872. 
(5) 27 B. 8k. `- 


-(6) 14 P. R. 1993 Cr; 39 P. W. R. 1993 Org 8 Cr. 
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direct a committal after the accused men had 
been discharged, which sufficiently indicated 
his concern in the case: while the other 
testifies, the night of the occurrence being 
dark and he sitting at some little distancd 
from where the murderers were running, that 
he identified the three accused by a single 
flash of lightning—a flash, which all the other 
witnesses failed to notice. - This ig practically 
the whole of the evidence on the record. 


It is true, that on the next day when the 
three men “were arrested at the Kutcherry, 
Bhola Singh and Sultani were found to be 
wearing clothes which bore traces of blood 
when examined. It is also trae that the two 
boys, Bakhshish Singh and Kesar Singh, who 
were sitting near the line which the mur- 
derers took in escaping, say that they saw 
two men run wearing clothes which -bsar no 
resemblance to those which had the traces of 
I do not say that these statements 
are conflicting: but the fact remains ‘that 
Bakhshish Singh and Kesar Singh’s evidence 
either relates to men before the Court or it 
does not. If it does not, then the relevance 
of it is not very obvious: while if it does, 
then the inference is, that the murderers went 
home and changed their clothes and were so 
unfortunate as to put on garments whioh had 
traces of blood on them. 


It appears to me that the evidence for the 
Crown recorded in this case was of a kind on 
which no Court would convict, and that that 


_ being so, the Committing Magistrate exercised 


a sound discretion discharging the accused men. _ 
It has to be remembered that on the one hand. 
if a Committing Magistrate improperly de- 
clines'to commit, very full powers for correct- 
ing the error are to be found in section 436 
of the Oriminal Procedura Code. And on the 
other hand, the mischiefs that may ensue from 
prisoners being committed for trial precipi- 
tately and with a complete disregard of the 
probabilities of success are, by no means, 
slight; for when once an accused person is 
committed, the trial must “go on irrevocably’ 
to the conviction or acquittal in the Sessions 
Court of the person charged: and no matter 
what convincing evidence may subsequently 
be forthcoming, all possibility of. obtaining 
justice against him isat an end. It seems, ` 
to me, therefore, that committing Magis-_ 
trates, in sifting out those cases in which no 
Court can possibly convict, perform an -im-- 
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portant public duty, and one èntirely within 

their jurisdiction. i ; an 

_ I accordingly accept these applications, and 

reversing the orders of the learned Sessions 

_ Judge, I affirm the order of the First Olass’ 

Magistrate who discharged the applicants. 

2 _ Revision accepted) 

. (s, c, 92 P, R. 1909; 163 P. W. R. 1909) 
eas PUNJAB CHIEF COURT. 

Seconp Cry APPRAL No. 581 or 1 

“July 15, 1909, Hi 

+’ .Present:—Mr. Justice Johnstone and _ 

1 -'- +» Mr. Justice Seott-Smith, Ky 

FAZAL AHMED AND OTHERS— DEFENDANTS, 
; S — Å PPELLANTS 

fan EE a . versus” re 

- SHABAB DIN AND orpers—P Larntirrs — 

` ." "+ Respoxpents. a 
Decree—Declaratory ‘suit by recersioner—~Alienation 

found part'y- for necessity—Proper-form of decree— 

Mortgage for fixed term— Decree declaring portion of 

mortgage-money as valid charge on land to be paid 

om’ alierors death—No reference to the term of 

mortgige in the decree=Interpretation of decree— 

Reveroto.ter's right to.redeem immediately after. alienoir 


908. - 


eye oy 


“- One “Idu, d sohless proprietor, mortgaged the land 
in sit for Rs. 2,00) and it was stipulkted that the | 
mortgagor was not to redeem until after 69 "years. 
The, reversionera sued for a declaration that the 
alienation should be held as invalid against them. 
| Tho first Court gave a decree ‘that the mortgage 
shall not be binding’on-the plaintiffs after. Idw’s 
death except to the extent of Rs, 400’. = 

On appeal; the Divisional Judge'giye a decree to 

the effect that “Ra. 1,668.was a valid charge on the 
land (which the plaintiffs must pay before they can 
redéom it after the death of Idt” On a further 
appeal being preferred the Obief Court decree was. 
to the effect that the alienation ‘shall affect plain-. 
tiffs reversionary ‘rights to the extent ‘of Rs. 1,666 
only’, After Ida’s death, the plaintiffs brought their 
present suit for redemption ofthe land on payment 
of Rg. 1,666, they were met by the plea that redemp- 
tion could not take place till the expiry of 60 years 
from date of m = ae 
- Held, overruling the plea, that the plaintiffs were 
entitled to redeem immediately after Ida’s death. 
What the decree meant was that after. the death 
of Ide, Ra 1,686 would be & burden on the land, 
and that apart from this nothing in the mortgage." 
deed would remain in force. The pointed reference 
to payment “after the death of Ida” shows that the’ 
Court contemplated simply the power of “redemption” 
immediately after Ida-should die. 

Where, in a suit by a reversioner for a declaration - 
that the alienation does not affect his reversionary 
interests, the Conrt finds that only a portion of the 
consideration passed for a necessary purpose, the 
decree should declare that the alienation _ shall . 


INDIAN OASES.. - pats 


-(1909 
not take offect at all against the reveraloner attor 
the death of the alienor, but that upon the death 
‘of the alienor, the reversioner shall not be entitled 


to possession until he has paid the sum found tobe for. 
necessity. Då - iy oe 
Appeal from the ‘decree of B. H. Bird, Es- 
quire; Additional Divisional Judge, Amritsat 
-Division, dated the 28th April 1908... A 
Mr. Muhammad Shofi, for the Appellants. `> 
Mr. Jalal-ud-din, for the Respondents. . 
Judgment.—0On 2nd April 1898, Ida 
mortgaged the land in suit for Rs. 2,000 to_ 
Husain Bekhsh and Miran Bakhsh. .Theré 
were several previous mortgagees. The. 
new mortgagees were to redeem from them, 
and so get possession, and after acquisition of 
possession interest and profits were to bè | 
considered equal. Mortgagor was not-to re - 
deem until after 60 years. On 8th June 
1898 the reversioners sued for the usual de- 
claration, reciting the ill-feeling that had 
prompted the alienation, mentioning the term 
of 60 years, and asking that the alienation, 
should be taken as invalid against them, and 
adding-a prayer for any other jast relief: 
On 31st August 1898, the First Court dismiss: | 
êd the suit on a preliminary point, and then, 
on remand under section 562, Civil Procedure 
Code (1882), found only. Rs: 400, binding on, 
the estate in the hands .of reversioners, and 
80 gave a decree ‘that the mortgage made in 
favour,of defendants Nos. 2 and 3 ghall not be 
binding on the plaintiffs, , affer Ida's death, 
except to the extent of Rs. 400.” he pe 
On appeal the learned Divisional Judge 
raised the figure to Rs: 1,663, disallowing 
Rs. 334 only, and gave a decree to the effect 
that ` Rs. 1,666 is a valid charge on the land 
which plaintiffs must pay before they can re- 
deem it after the death of Ida.” Neither in the 
first Court’s judgment or deoree, nor in the 
judgment or decree of the lower appellate 
Court in that declaratory case, is there, any 
argument or discussion upon the question of: 
the term of the-morigage (60 years). | = 
A further appeal was preferred by plaintiff 
to the Chief Court, which on 25th July 1908. 
dismissed that appeal. .Cross-objections had 
been filed by the mortgagees, but thesé were- 
dropped.’ In paragraph 5 of-these cross-ob- 
jections. mortgagees had. stated that. the 60: 
years’ term should stand; but the cross-ob- 
jections were dismissed, and the Chief Court 
decree was tothe effect that the aliention 
“shall affect plaintiffs’ reversionary rights to 


= s ` 


the extent.of Rs, 1,666 oñly.” -, 


ë 
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When plaintiffs, heirs of Ida, brought their 
present suit for redemption of the land on 
payment of Rs. 1,666, they were met by the 
plea that redemption could not take place till 
the'expiry of sixty years from date of mort- 
gage. 


the learned Divisional Judge: took the. 
opposite view, holding that the mortgage was 

‘wholly upset” except as regards the obli- 
gation to pay’ Rs. 1,663. 

Mortgagees hava appealed again, and we 
have heard arguments. Jn our opinion the 
appeal must fail. It seems to us to rest 
upon a fundamental misconception. 

Primarily we have to interpret the decree 
of the Chief Court of 25th July. 1908, bat 
‘inasmuch as the judgment of that Court pur- 
‘ported to leave the decree of the Divisional 
Juge infact, and inasmuch as the judgment 
af the Divisional Judge purported only to 
alter the decree of the first Court as regards 
' the sum to be deemed a valid burden on the 
land we can and should look at all three dec-' 
rees in order to ascertain what the last one- 
means. We will discuss presently. the reál- 
meaning in law of decrees like these, apart 
from their exact wording, and take up now 
these three decrees exactly as they stand. 

In the Chief Court decree, it is said that the 
alienation shall affect plaintiffs’ reveraionary 
rights to the extent of Rs. 1,666 only.” The 
literal meaning of this is that-after the death 
of Ida Rs. 1,666 will be a burden on the land 
and that apart from this nothing in the mort- 
gage deed will remain in forca. ' 

The Divisional Judge’s decree is still plainer. 
When the Divisional Judge wrote that plain- 
tiffs must pay Rs. 1,666 before they can re- 
deem the land “after the death of Ida,” he 
can hardly have contemplated that redemp- 
tion could nut be made until 60 years had 
passed, for there was no possibility ofa man 
of Ida’s age living another 50 or 60 years; 
and the pointed reference to payment “after 
the death of Ida” shews that he must have 
contemplated simply power of“ redemption 
immediately after Ida should die. 


It is unnecessary to discuss exactly what: 


the first Court’s decree meant, as the matter 
is now clear. 


A few remarks upon the truo meaning of 
the interference of the Courts in these cases 
will make it still more abundantly clear that 
in the present case the 60 years’ condition 


The first Court found this plea a good’. 
one and dismissed the suit as premature; but: 
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cannot stand and could not have been meant? 
to stand. When a sonless male proprietor,*: 
subject to Panjab Customary Law, sells a‘ 
piece of ancestral land and upon a suit by a: 
reversioner for a declaration that the sale, ' 

not being for consideration and “necessity,” : 
does not affect his reversionary interests, the: 

Court finds that only a portion of the con-* 

sideration passed fora necessary purpose, that 

Court does not, and cannot, “convert the sale 

into a mortgaga, ” though the language used - 

in judgments and decrees would sometimes 

seem to imply that this was so. We are aware 

of no law under which -a Court having, so far- 
as concerns the plaintiffs’ rights, cancelled ái 
sale, can create a mortgage forthe sum of: 
money found to be for “necessity.” -What it 
does is to find the sale invalid -as against 
plaintiff and then to rulethat, inasmuch as he’ 
who seeks equity, must do equity, plaintiff, 

who has benefited by the liquidation of debts 

that would have- been binding on the estate 
in his hands, mast, before taking possession 

after the alienor’s death, repay the benefit so 
received. The Courts are, therefore, wrong 

in their phraseology when they write of are- 

versioner in such a ĉase “redeeming” the 

land after the death of the alienor. Perhaps 

in a sense the operation of paying the money 

assessed is aredemption, but the use of the 

word obscures the real meaning of the situas 

tion; and, in our opinion, ambiguity and in- 

convenience would be obviated if Courts 

in such cases were to draw up decrees accord- 

ing to the following model :— 

“It is hereby declared that the sale shall 
not take effect at all against the reversioners 
after the death of X (the alienor) ; but itis 
also declared that upon the death of X thè ` 
reversioners shall not be entitled to posses- 
sion of the Jand.in suit until they have paid, 
the sum of Rs. y todefendants Nos.— 
or their successor-in-interest.”’ , 

The case of a mortgage by a sonless male 
proprietor should be treated on the same 
general lines. If the Court finds that qua re- 
versioners only x rupees out of the mortgage- 
money (y rupees) is a valid burden on the 
land, the Court should not say it converts a 
mortgage for y rupees intoa mortgage on some 
terms for æ rupees. We know of no law un- 
der which this can be done. What the Court 


can and should do, is to hold that the mort- 

* The following observations apply mutatis mutandis 
to the case of an alienation by a idow or other 
famale, holding a life-estate. 
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gage contract in suit is'not at all binding on , 
reversioners, inasmuch Jas, part of the con- 
sideration’ haying, qua the reverstoners, never 
passed, -the mortgage under a well- known rule : 
of law wholly fails; and it should then go on 
to find that reyersioners having been bene- 
fited to the extent of # rupees, must, before. 
reco} ering possession upon the mortgagor’ 8 
deat: , pay back æ rupees, the amount of the 
benefit received. The decree would thus ran 
in this way :— 

'“ Itis hereby declared that the mortgage 
in suit shall-not take effect at all against the 
reversioners after the death of X (the mort- 
gagor); but it is also declared that upon the’ 
death of X the reversionera shall not be en- 
titled to possession of the- land in suit until 
they have paid the sum. of Rs. « to defen- 
dants Nos. or to their successors-in- 
interest, uy 

in the present case, though the decree of 
the Chief Court, dated 25th July 1908, is not 
in.the above form, we think the meaning is, 
as we have stated. 

_ So far we have given our own views of 
the case without setting forth the ingenious 
arguments of Mr. Muhammad Shafi on behalf 
of the appellants. We will now briefly notice 
those arguments. 

He first contends that the mention of Ida’s 
death in the declaratory decree of the lower 
appellate Court is mere surplusage, and can 
give rise to no inferences against his clients. 
We, however,-are inclined to think that the 
mention of that contingency goes some way 
towards showing what was in the Divisional 
Judge’s mind, and so presumably in the 
mind of the Chief Court Bench on 25th 
July 1908. 

- Next, he argues that, as the mortgage is 
nowhere ruled to be wholly ineffective against 
reversioners, it is to be taken as interfered 
with only to the extent actually stated. This 
would be an argument of some force if we 
could ignore (a) the pointed references in the 
decrees of the first Court and of the lower 
appellate Oourt in the litigation previous to 
Ida’s death, and (b) the true meaning of such 





decrees and the powers of Courts in dealing - 


with such cases as set forth above. 
Then he refers us to page 249, para- 
graph 4, Punjab Record of 1887 (the famous 
case Qujar -Y. Sham Das, (1)) and on the 


strength of the maxim rigi reversioners 
(1) 107 P. R. 1887 (F. B) 
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cannot cavil at the form of an alienation as 
such, argues that, when nothing is ruled 
about-the form, it remains intact; and he. 
also refers us in the same connection to Puran | 
and- Milkhi-v.« 
Fattu (3). The maxim clearly only ‘applies: 
where the consideration is passed in full: as: 
for “necessity ” ; and, as a matter of: justice: 
and equity, it would clearly be unfair to: 
stereotype an onerous condition such as a 
60 years’ term for redemption, perhaps fair: 
enough in-the case of a mortgage of high 
amount, when that amount had been re-! 
duced. But apart from this aspect of the: 
case, there is nothing in the argument which: 
can be held to refute the views we have 
stated above. i z 


Lastly, an attempt is made on both sides to 


‘ apply section 13 of the old Civil Procedure, 


Code (section 11 of the new) to the case. 

Basing his argument on explanation III (old: 
Code) Mr. Shafi contends that, inasmuch .as: 
the 60 years’ term was not expressly -struck 


- out, the prayer that it should be struck‘ont. . 


must be held to have been refused. ` This: 
strikes us as a little pedantic. Plaintiffs 
asked that the mortgage as a whole be de- 
clared ineffectual as against them and they. 


~ obtained a decree, that that mortgage should: 


be deemed binding only in this, that Rs. 1,666 
must be paid before possession could be taken: 
In effect this decree does strike out the afore- , 
said term. As regards the argument of the 
respondents based on the withdrawal and dis-: 
missal of paragraph 5 of the cross-objections 
aforesaid, we need not say much. As we hold 
that the decrees all through mean that the 
60 years’ term is removed, it is unnecessary 
to discuss the point. 

For these reasons we dismiss this appeal 
with costs. 


Appeal dismissed, 
(2) 89 P. R. 1907; 119 P. L. R. 1907. 
(3) 40 P, L. R. 1903. 





(s. c. 19 M. L. J. 66; 4 M. L. T. 468; 9 Or. L. J. 88.) - 
MADRAS HIGH COURT. 
CriurmaL Reviston No. 347 or 1908. 
CRIMINAL MISORLLANEOUS Petrtiox No. 245 - 
or 1908. 
November 13, 1968. 
Present:—Mr. Justice Abdur Rahim. ` 
Inve PATTAMBI MOIDEEN AND otners— 
ACCUSED— PETITIONERS. 


Criminal Procedure Oude (Act V of- 1898), s. 106— 
“Offenceravolring Ureach of peace” mean ng fH nge 
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trespas? is not an offence tarolring breach -of peace— 
Penal Cote (Act XLF of 1880), 8.448. ~ 


“SAn ‘offence involving a breach of peace” in sec- 


tion 106, Orıminal Procedure Code, means an offence 
into which breach of the _ peace necessarily enters_ 
as a constituting element. An offence of whioh breach 
of tho peace is not a necessary ingredient but tha 
facts found- show that in-committing the offence 
the aconsed did acts involving a breach of peace ig 
not inoluded in the meaning of the above expression, 

_ dfuthiah Chetty v, Emperor, 29 'M. 190 ;3 Cr. L. J. 
481, followed. A : 

~ Tarini Charn Mundle v. Gourikant Biswas, TO, W. 
N.:25, dissented from. - 

. An offence under section 443 of the Penal Code is 
not an offence of which breach of peace is a necessary 
ingredient, 
` Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to-révise the conviction and sentence 
of the Sub-Divisional Magistrate of Malapu- 
ram in C. O. No. 54 of 1908. i 
` Mr. Kunjunni Nair, for the Petitioners. 
` (Mr. K. Narayana Rao), The Acting Public 


Prosecutor, contra. 


Order.—The petitioners have been con- 


victed of an offence under section 448, Indian 
Penal Code, which is not an offence of which 
breach of the peace isa neceasary ingredient. 


The words of section 106, Criminal Procedure 


Oode, under which the order binding down 
the petitioners has been madeare “or other 
offences involving a breach of the péace” In 
Muthiah Chetty vw. Emperor (1), which is the 
decision of a Division Bench of this Court by 
which 1 am bound, these words have been 
construed to mean that the accused against 
whom an order like this is sought-to be passed 
must have been convicted of an offence into 
which breach of the peace, necessarily enters 
as a constituting element. 

This case has been followed by the earned 
Chief Justice in Cr. R. 0. No. 168 of 1906. 
On the other hand, Stevens and Harrington 
JJ. in the case of: Tarini Charn Mundle v. 
Gourtkant Biswas (2) seem to be of opinion 
that even if the conviction be under a section 
of which breach of the peace is not a necessary 
ingredient but the facts’ found show that 
in committing the offence the acaused did 
acts involving -a breach of the peace, section 
106, Criminal Procedure Code, would be 
applicable, j 5 

As I have said, I am bound tu follow the 
ruling, Muthiah Chetiy v. Emperor (1). I 
may say, further, that E am inclined to agree 

(1) 29 M. 190; 8 Cr. L. J. 481, 

(2) 7 O, W. N. 25. 
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er? 


Ay a i be “a 


with ‘that, decision:- I held, therefore, sakhat 
the order under saction 108 must be.set aside. 
a _! . Petition allawed. 7 

; | NA f l 
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MADRAS HIGH COURT. `” > 
MISOELLANROUS Cryin APPRAL, No. 164 o 1907: 


October 29,1908. . | 7 E 
Present:—Mr. Justico Munro and Mr, J ustice; 
x ; Pinhey. p 
P. 5. SAMU IYER AND oragrs— 

PRTITIONERS—APPELLANTS ` $ 


g 


tersus 
AYILAM GRAMOM VYTHI PATHAR 
AND OTHERS—COUNTER- PETITIONERS — 
- RESPONDENTI. 

Appeal—Jurisdiction— Appel from S8xb-Judge's 
ord*r in insolrency petition les to ths District 
Court—Civil Procedure Code (Act XIV of 1882), ss. 593 
(17), 589 (a). - 3 : 

An appeal against the order of a Subordinate J adge 
dismissing an insolvency petition under section 353, 
Civil Procedure Code, lies to the District Court and 
not tothe High Court, even if the properties of 
the petitioners were attached under a decree 
in a suit the subject-matter of which exceeded the 
sum of Ra. 5,000, or the schedule debts are in excess 
of this sum. i : : 

Stharama v. Vythilinga, 12 M. 472, Paikunta Prabhu 
y- Modin Saheb, 15 M. 89; Debi Prasad y. Jamna 


- Da8, 23 A, 56 and Mamkshah Soratji y. Dadabhai 


Jamshetji, 27 B. 604, followed. 
Venkatrayer v. Jamboo, Ayyin, 17 M. 377, not 
followed. i 


FactS.—Appeal against the order of the 
Subordinate Judge, South Malabar, in Insol- 
vency Petition No. 7 of (903. The Sub- 
ordinate Judge dismissed an` Insolvency peti- 
The decree, in execution of which. the 
petitioner's property was attached, was pass: 
ed in a suit the subject-matter of which ex- 
ceeded Rs. 5,000. The amount of the sche- 
dule debts as well as the value of the peti- 
tioners’ assets far exceeded this sam. ; 

Mr. T. R. Ramachandra Aiyar, for the 
Appellants. 

Mr. K. P. M. Menon, for the Respondents '. 

Judgment.—tThe - preliminary ob 
jection is taken that the appeal against 
the order of the Subordinate Judge lied 
to the District Court and not to the 
High Court. There is ample authority 
in support of this objéction—Sitharama v. 
Fythilinga (1); Vatkunta Prabhu v. Moridin 
Saheb (2); Debi Prasad v. Jamna Das (3) and 


(1) 12 M 472.. 
~ (2) 15 ME. 89. - (3) 23 A. 56. 
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Mantkshah Sorabjt v. Dadabhat Jamshetji (4) 
and we agreee with -these decisions. The 
only case relied upon by the other side is 
Venkatrayer v. Jamboo Ayyan (5). In this 
decision, no reference is made to Sitharama 
v. Vythilinga (1) or to Vatkunta Prabhu v. 
Moideen Saheb (2); and we-are unable to 
follow it in reading into section 589 of the 


Code of Civil Procedure words which are- 


not there. We, therefore, allow the pre- 
liminary objection. The memorandum of 
appeal is returned for presentation to the 
proper Court. 
party to bear own costs, 
(4) 27 B. 604. 
(5) 17M. 374. 8 K 





(a. a. 19 AL L. J. 77.) 
MADRAS HIGH- COURT. 
First Ciyit Arprats Nos, 168 AND 191 
or 1905. 
A November 11, 1908. 
Present :—Mr. Justice Sankaran Nair and 
Mr. Justice Pinhey. 
T. SAMI AIYANGAR—PLAINTIFF— |, 
APPELLANT 
versus 
me SRINIVASA AIYANGAR AND OTHERS— 
Durex DANTS—RESPONDENTS. 


Partnership-deed, construction of—Deed not fining 
durutton—Stipulation that after the death of one of the 


partners hia nephew should act in his s'ead—Pariner- , 


ship at will, 

In adeed of partnership there was no term ex- 
preasly fixed for the duration of the partnership 
but the deed contained a stipulation that after the 
decease of.one of the partners, his nephew should act 
in his stead: 
` Held, that the partnership was a partnership at 
will . only and not a partnership foro fixed term, 
the provision above referred to not being inconsistent 
with a partnership at will. 
` Cow ¥. Willuughby, (1880) 18 Ch. D. 863 ; 49 L. J. 
Oh, 237; 28 W. R. 508; 42 L. T. 125; Cuffe v. "Murtagh, 
17 Ir. L. R. 411, referred to. 

Appeal from the decree of the Subordinate 
Judge’s Court of N agapatam in Original Suit 
No. 51 of 1903..- 

Mr. K. Grid aan Aiyargar, for the Appel- 
lant. 

Mr. T. Narasimha Aiyangar, for the Re- 
spondents. 

J udgment.—tin the deed of partner- 
ship itself there is no term expressly fixed 
for the duration of partnership, but the Sub- 
ordinate Judge has held that-ds the deed 
contained a stipulation that after the plain- 
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tiffs death his nephew should act in his 


stead, the parties must be considered to have” 
agreed to carry on the partnership during the 

life-time of the plaintiff, and that, therefore, 

the partnership was entered into for a fixed - 
term under the Indian Contract Act. Weare. 
unable to agree with the lower Court. In Coz 

v. Willoughby (1), it was held that a provi-. 
sion that on the decease of one of the partners 

the surviving partner should pay his execut” 
ors a certain sum of money is inconsistent 

with .a partnership at will. Similarly in 
Cuffe v. Murtagh(2), it was decidéd that a pro- 
vision that it should be competent to a part- 
ner to nominate and appoint any male per, 
son to take his share in the partnership at 
his decease and that every such person should 
become and be accepted asa partner in re- 

spect of his share whom heshould so pre- 
sent was held imported into the terms of a 
partnership at will springing out of a previ- 
ous one which was for a fixed period of seven 
years and had expired before the testator’s 
death. The partnership ‘in the case before 

us is not stated to be fora fixed period and 

the provision referred to is not inconsistent 
with a partnership at will. We, therefore, 

set aside the Subordinate Judge’s decision 

on this point. 

Appeals allowed. 
(1) (1880) 18 Ch. D. 868; 49 L., J. Ch. 287; 28. W. 


R 508; 42 L. T. 125. 
(2) 17 Ir. L. R. 411, S 





(s. c. 19 M. L. J. 118 ) 
MADRAS HIGH COURT. 
Civin Revisioy No. 77 or 1908. 
September 9, 1908. 
Present:—Mr. Justice Miller and Mr. Justice 
Pinhey. 
SANKARA REDDI—Desrenpant— 
PETITIONER 
versus ; 
ERRAMA REDDI—PLAINTIFE—OPPOSITE i 
PARTY. 

- Provinci 4 ‘Small Cause Courts Act (IX of 1887), 
Beh. 11, art. 81—Smet for account—Suit for epecifio 
ttems of money alleged to be due from an agent ts nota 
suit for account. ` 

A suit for specific itemsof money due from the de- 
fendant is not a “sut for account” within the 
meaning ofthat term in article 81, Schedule II, of 
the Provincial Small Oause Courts Act, even though 
the accounts Have to be looked into for the decision 
of the snit, 


r 
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Application for revision’ of the decree of 
the Subordinate Judge, Tuticorn, in Small 
Cause Suit No. 526 of 1907. . 
Facts.—Dofendant was the agent of th 
plaintiff and was dismissed by him. After. 
his dismissal.the plaintiff alleged that the 
agent had wrongly credited himself in the 
accounts with more than he actually paid 
and that the plaintiff came to know of the 
matter only after the agent left service. On 
these allegations, plaintiff sued defendant for 
specific items of money due from the latter. 
The question was whether the suit was a suit 
for an account and hence excluded from 
the cognizance of the Small Cause Court. '~ 
Mr A. S.. Balasubrahmania Aiyer; for the 
Petitioner. a 
© Mr. S. Srinivasa 
Party. , 

>- Judgment.—Itis contended that this 
is a suit for an account between principal and 
agent, but we are of opinion that it is clearly 
not so, and that it was cognizable by a Court 
of Small Causes. S 

« There is ‘an admitted error of Rs. -28 
in the claim, and this sum must ba deducted 
from the principal amount to be decreed to 
the plaintiff. š : 
“Subject to the necessary modification to be 
made on this account the decree will stand 
good, 

The patitioner will pay the costs of the 
respendent. 


Atyar, for the Opposite 





Cs. 0.6 M. L. T. 136 ; 19 M. L. J. 309) 
MADRAS HIGH COURT. 
Seconp Appeat No. 230 or 1906, 
October 8, 1908. 
Present:—Mr. Justice Munro and AIr, Justice 
2 *  Pinhey. 
SUNDARA SASTRIAL— PLAINTIFF — 
4 APPRLLANT 
versus 


È 


GOVINDA MANDAROYAN— DEFENDANT ` 


— RESPONDENT. ; 

Adverse poaresaion—Party-rall—Disnossesaion, acta 
whi-h constitute—Easement right. 4 

The fact that the defendant, who had a right of 
easement over a party-wall, plastered his side of the’ 
wall or repaired the wall itself does not affect the 
question of possession. Possession in sucha case is 
with him who has title. Such acts which can be re- 
ferred to the easement right are not ab all acts of 
possession and, therefore, are not adverse to the ex- 
isting title. To constitute a dispossession there must 
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in every case be positive acts which can be referred 
only to the intention of acquiring exclusive control. 


Second Appeal from the decreé.of the Courb 
of the Additional Subordinate . Judge of 
Tanjore in A. S. No, 1036 of 1903, presented 
against the decree oF the Court of the District 
Munsif of Tiruvalur in O. 8. No. 317 of 1903- 

Mr. T. M. Krishnasamt Aiyur for Mr, T, 
Subrahmaniya Atyar, for the Appellant. 

Messrs. T. R. Ramachandra Aiyar and T. R. 
Krishnasamt Atyar, for the Respondent. - 

Judgment.—tThe dispute relates to 
the possession of a boundary wallon which 
the rafters of both the adjoining houses rest, 
The District Munsif decreed for the plaintiff 
declaring his title to the wall and the strips 
of land in continuation thereof. The Subordi- 
nate Judge modified the-decree by declar- 
ing the joint titleof the plaintiff and the 
defendant to the suit property.” We have ho 
doubt that the decision of the Subordinate 
Judge is based on an erroneous view of the law. 


The two properties of the plaintiff and 
defendant, respectively, belonged formerly to 
a single owner who alienated the eastern por- 
tion in 1868 to the plaintiff's predecessor-in- 
title under Ex.—C and the western portion 
to the defendant’s predecessor-in-title in 1871. 
Ex.—C shows that the plaint wall was 
expressly conveyed under it along with the 
eastern house. The mere fact that subsequent 
documents under which the eastern. house was 
transferred do not expressly mention the suit 
wall cannot be taken as any indication of the 
fact that the suit wall did not also pass under 
those documents, for, the first of these trana- 
fers was in execution of a Court decree and the 
decree-holder [presumably: had no access to 
the title-deeds when describing the property. 
In 1868 when the wall was ‘expressly conveyed 
the western house roof also rested on it, The 
wall was, therefore, conveyed subject to that 
easement right. oot £ 

The fact that the defendant may have 
plastered his side of the wall or repaired thé 


- wall itself does not affect the question of pos- 


session. Such acts:which can be referred to 
the easement right are not adverse to the 
existing title or rather are not acts.of posses- 
sion at all. To constitute a dispossession 
there must in every case be positive acts 
which can be referred only to the intention 
of acquiring exclusive control. See “ Possess 
sion in the Oommon Law,” Pollock and’ 
Wright, pages 85 and 96, The joint title 


APPASAWMY PILLAY 0, RAMANUJA CHARIAR, | 
j decreed by the - Subordinate Judge was not 


the case of either party. Possession in such © 


a case is-with him who has title. 


<The decree of the Subordinate Judge must . 


ts get aside and that of the District Munsif 
> restored. The appellant will have his costs 
~in this and the lower appellate Court: 





| (a c. 5 M. L. T. 137; 19 M. L. J. 810). 
| MADRAS: HIGH COURT. 
` . Ogrorsat Surt Arrear No. 60 or 1906. 
: September 24, 1908. 
: Přggont: —Sir Arnold White, Chief Justice, 
“and Mr. Justice Sankaran Nair. 
-PF M. APPASAWMY PILLAY AND. 
ANOTHER— APPELLANTS 
versus i 
y; “RAMANUJA CHARIAR AND O0THERS— ‘ 
RESPONDENTS. 
< Religious Endowments —Temple trusters—Acquisiti m 


of property | by one of several trustees, in his own name— 
Whether t be deemed as acquisition” for tempie—Pre- 


suription, 
~-Where property is purchased by one of the several 
trustees of a temple in his own name, the presump- 
tion, in the absence of anything to showthat he ac- 
quired the property asa trustee, is that he acquired 
` the, property for himself and not for the temple, 
especially when the property has been in . possession 
of the members of his family after his death, while no 
member of that family wasa. trustee. 

_ Appeal from the judgment and decree of: 
Mr. Justice Boddam in the Ordinary Original 
Givil Jurisdiction of the: High Court-in C. S. 
No.. ‘108 of 1903. . < 

- Messrs.. V. Krishnasamy Aiyar, mr y. 
Seshaghtri Atyar and V. Venkata Oharir, for 
the Appellants.” 

Messrs. P. R. Sundara “Aiyar, T, Narasimha 
Atyangar, O;, Narasimha Ohariar and M. A. 
-Tirunarayana Ohartar; (Advocate), instructed 
- by Messrs. Grant and alii (Solicitors), for 
the Respondents. 

Judg ment.—The question in disputes 
between the- Temple authorities and the 


defendants is as to the ownership of the - 
Gangai Kondan mantepam buildings atthe . 


junction of the Tholasinga Perumal and 
Voenkatesa, Naick Streets in Triplicane. Of 
tbis strip of land the. eastern portion about 
46 B. W. 36 is an open space in front of the 
Tholasinga Perumal Street. Next to it is 
the mantapam proper about 34 feet E. W. 
There is a door-way: from it leading to the 
. west, where there are-certain godown bazaars 
which also are claimed in this. suit. On the 
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northern side of the vacant space aha the: 
coe are certain shops on the Venkatesa, 

Naick Street side which it ‘is‘admitted and 
the evidence shows were built after 1894. ° 

‘The same question was in dispute i in 1605. 
in a suit brought unsuccessfully -by some 0f 
the -worshippers against Raghava Charry,. 
the brother of the lst defendant, who was also 
a trustee, ~. 

In that suit, Baghira Charry in claiming 
the property as his own admitted that it was 
subject to performance of a charity on special 
occasions, that the shops were built to utilize 
the income thereof for the -performance of. 


`- the charity, and that the rents derived from. 


the bazaars were used for the same purpose. 


na ` He claimed the godown as the private property.. 


In the present suit the defendants admit the 


‘mantapam to have been built for the benefit: 


of the Sree Parthasarathy Swami of thé | 
Triplicane temple and the bazaars to have: . 
been: built for the income to be used as stated 
above and the Ist defendant states in his’ 
“the suit property with the. 
mantapam thereon is the absolute property 
of the defendants but subject to the per- 
formance © of gerban charity at their own: 
expense”. ` 

The suit was dismissed by Mr. Justice ` 
Boddam and this is an appeal from: that déci- 
sion. 

The temple was under the “management of 
the Hast India Company till 1848 when ib . 
was handed over to three trustees one of 
whom was Sadagopacharry.the Ist defendant’s - 
father who died in 1872 and was succeededin ` 
1880 by his’son Raghava Oharry who died 
in 1904, Another trustee appointed in 1843 
was one Narasimhaloo who died in 1846 and 
was succeeded by his son -Ramanjulu who 
died 1883.” The third trustee was Venkata~ 
narain Pillai who died ‘in 1886. In 1897 the 
two plaintiffs were appointed trustees. ~*~ 


Thus from 1872 to 1880 no member of the 
defendants’ family was a trustee and ‘from 
1886 to 1897 a membar of the defendants’ 
family was the sole trustee. . 

In proof of tha plaintiffs’ claim, iti ig first 
urged that this mantapam was built with. the. 


* materials and on the site of an old mantapam : 


which belonged to the temple. The docu- 
mentary evidence shows that before 1843: 
for certain festivals the idol was taken to a: 
Gangai Kondan mantapam which. was deco-- 
rated for the occasion-by the- temple author- 
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“ities out ‘of the temple funds and was prob- 


` 


ably in their possession on those days as it 
appears they - were interfering with the 
structure itself by raising platforms. (Exs. 


O0, T & P). 


According to the plaintiffs’ òral evidence 
“(see the plaintiffs’ 5th and 6th witnesses, 
supported to some extent by the 1st defendant 
himself) there was a small mantapam used in 
‘connection with: the temple nearer the road 
than the present mantapam proper, probably 
in'the open space to the west of the Thola- 
“singa Perumal Street which ‘was demolished 
by Sadagopacharry, the trustee appointed in 
1843, after he purchased the land from one 
‘A ppalachari and built the present mantapam 
to the east of thé old one utilising the stones 
of the -old -mantapam. It is not suggested 
that the temple now has, or at any time had, 
any other Gangai Kondan mantapam. The 
‘temple accounts (Exs. O, P & T) and the 
‘oral: evidence, therefore, must refer to the 
same mantapam. The aale-deed by 
-Appalachari is not produced, but an assign- 
ment to Sadagopacharri dated’ August 1843 of 
a mortgage created by him is produced, and 


from the’ extent-and measurements the land. 


referred to in.those documents comprise the 
land now in suit. €Exs. 33, 84, 35 and 35 a). 
There is nothing to show that Sadagopa 
took this assignment as trustee. As it was 
taken in his sole name while there were at that 
time two other trustees, itis probable that he 
purchased it for himself. We are, therefore, 
of opinion that an old mantapam existed 
there when he purchased the land, that he 
pulled it down and built the present man- 
tapam with the old materials, and as the evi- 
dence shows that he was a trustee who had 
performed several charities in connection with 
_the temple, we have no doubt, that he intend- 


ed .to, and did dedicate the new mantapam ` 


to the temple in the same way as the old one 
was dedicated. But the documentary evi- 
dence which alone is reliable (Exs. O, P & 
‘T) in this respect proves the right of the 


temple authorities to the use and possession- 
‘of the mantapam only for the purpose of 
- carrying on the festivals. 
whether the other evidence supports the 


We have to see 


‘claim to complete ownership. 


In Ex.—O, the Survey Register of 1858, F _ 


and G, the Revenue Register of 1859, the 
land in dispute is stated to be Devasthanam 
in the enjoyment of the then trustees of the 
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temple. No adequate explanation has been 
offered by the respondents of these enteries. 

These entries are repeated in Ex.—H, the 
insert Register of quit rent payments from 
1586 to 1888, and in a modified form in the 
similar register Ex.—J for the three sub- 
sequent years. Reghava Charry. was then 
trustee, but as evidence of his admission they 
are valueless as his name is not entered as & 
co-trustee, bub the names of the three 
deceased trustees alone are entered. Other- 
wise they stand on the same footing 88 
Ers. C, F and G. 

In Ex.—R, a list of temple lands prepared- 
in 1881 and Ex.—S another list prepared in 
1884 by the trustees (the lst defendant’s 
elder brother being one of them) to file in &. 
suit, this land is entered as temple property. 
The respondents inreply rely upon the admis- 
sion of the temple clerk that Hx.—R includes 
property admittedly not temple property and 
Ex.—S includes property only subject to a 
trust in favour of the temple. They rely 
further ona list Ex.—20, prepared by the 
receiver in which the sroperty is shown to 
‘be in the possession of the defendants’ family 
on information, however, which seems to 
have ‘been supplied by the Ist defendant’ 8 
brother himeelf. 

It thus appears that'the officials who pre- 
pared the Revenue accounts believed that this 
property ‘belonged to the temple and that 
Raghava Charry the then head of the defen- 


dants’ family. admitted that the temple had 


such an interest in it as to degcribe it as 
its property. 

We now come to the question of possession. 
It is significant that the temple accounts 
show expenses incurred only in connection 
with the ceremonies. They provo that the 
lighting, whitewashing, and putting up pan- 
dals at festive times were done out of the 
temple funds. The trustees also kept their 
This would show their 
possession of the mantapam ‘proper and 
necessarily also of the space in front of ib 
and on the east of the road during the days of 
the festivals, when the idol had to be-carried 


‘to the mantapam. But, on the other hand, 


the family accounts of the defendants show 


‘that Sadagopa Chariar was making struc- 


tural alterations, repairs and additions. It 


.is argued by Mr. Krishnaswami. Aiyar that 


Sadagopa. Chariar may have done this out Gf 
the ‘temple funds which his ‘own ‘accounts 
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show he- often had in his hands.--This may 
ba so, but there is nothing to support the 
- suggestion. The accounts have -not been 
examined with a view to finding out whether. 
such funds have been otherwise accounted ‘for. 
Itis also urged that he may have done all 
this as charity. Whatever doubts there might 
be;. as to the character in which he did all 
this,- what happened after his death, as we 


will show presently, seems to place the mat- 


ter beyond doubt. It also appears from the 
plaintiffs’ own evidence that the keys of the 
mantapam have always been with the defen- 
dants’ family and not the temple, and that 
the defendants’ family paid the quit rent and 
Municipal assessment. It is proved that the 
defendants take their ‘grain through the 
mantapam to the godown behind and to the 
west. of thé mantapam proper through the 
opening in the wall and they store their 
grain in that godown. This door in-the man- 
tapam isthe only entry into that godown. 
It has a lock and the Ist defendant says that 
the key is with him. The defendants’ family 
have been letting ‘oat portions of this pro- 
perty from 1891. and their is evidence Ex. 

—58 a that they réceived rent for a bazaar in 
the mantapam in 1884, It is possible that 
Sadagopa Charry may have been allowed to 
do all this as the active ‘and energetic 
‘trustee living.nearthe temple. But the evi- 
dence is that, even after his death before 
his son became a trustee (4.e.) between 1872 
and 1880 also .the defendants were in posses- 
sion (see: Exs: 5,55 and 66) and their paddy 
. twas being taken through the mantapam to bè 
stored in the godown behind. The conduct 
‘of the parties between 1872 and 1880 is 
strong evidence against the plaintiffs and 
explains the nature of ‘Sadagopa Charry’s 
and Raghava Charry’s possession before and 
‘after that date. It is unfortunate that Raghava 
Charry- was allowed to remain sole trustee in 
possession of the temple records as any records 
favourable to the plaintiffs’ contention, if any 
such existed,- must have disappeared then. 
The conduct of Ragahava Charry in trying ‘to 
tamper with the public records—for there can 
be,no doubt that the. attempt was made for 
his-benefit and must -have been made with 
his connivance—lends colour to that sugges- 
‘tion. But we have to decide the case -upon 
the evidence adduced. The evidence of 
-possession by the members of.the defendanta’ 
family from 1848, in particular during the 
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period when no mambar of that family was 
‘a trustee, is inconsistent with the claim set 
up on behalf of the temple. At the, same 
time it does not contradict any inference of 
the limited right -to po3se33 and-use the 
mantapam, withthe space in-frontas it was 
before the shops were built in 1894 daring 


“the customary festivals when the idol is taken 


to the mantapam which is proved by the 
evidence relating to the old mantapam and 
the subsequent temple accounts. Without 
recognizing that claim we find it difficult” 
to explain the ofisial racord3~ and in parbi- 
calar tha lists praparel when Ragahava 
Charry was a trustee, one of them signgl by 
himself. The temple has only this right. The 
defendants: admit that the incoma from ths 
shop3 and the bazars is used for the worship 
of the -idol. when brought into the man- 
tapam. The suit for possession is, therefore, , 
rightly dismissed. No relief based on the 
right we have found to exist is prayed for 
in the plaint. We dismiss the appeal. - | - 


In all the circumstances, we think the order 
as to costs should be that’each party baar his 
own costs throughout. | 

Appeal dismissed. 


— ee 


(s. c. 85 P. W. R. 1909, 80 P. L. R. 1909.) 

5 PUNJAB CHIEF COURT. 
MISCELLANEOUS CIvIL APPEAL No. 949 oF 1908. 
March 2, 1909. 

- Present: —Mr. Justice Robertson’ and. 
Mr. Justice’ Rattigan. 
BHUMAN AND OTHERS —DEFENDANT3— 

APPELLANTS i 
versus, / 

AZIZ—PrrTtTre—SADIQ AND OTHERS — 

Daren DANTs—-RESPONDENTS. 

Customn—Alienation—Ancestral property—Land held 
by a commi} ancestor not as proprietor but only’ as £ 
lestee—-Proprietary rights granted afterwards to one on! y 
-of his sons—Burden of pocf. 

Property inherited from a common ancestor ia 
deemed ancestral for the purposes of Customary 
Law. But it is not considered go inherited where 
the, common ancestor originally occupied 1b; as a 
mere tenant. 

Where the common ancestor of the parties was the 


' leasee of certain land and after his dedth the 


proprietary rights therein were granted by the 
Government to only one of his sonsand the grantee 
- gave away: some of it to certain agnatic relations 


of his and divided the remaining land between himself - 


and his two -brothers L and M, an alienation by M 
(who was gopless) cannot. be -questioned by the 
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descendants of the grantee on the ground of its being 
without necessity or incompetenoy of the alienor. 

The -burden of proving a property to be ancestral 
-lies upon the person making the assertion. 


Appeal from the order of the Divisional 


Judge, Ferozepore Division, dated.10th July, 
1908, reversing that of the District Judge, 
Hissar, dated the24th February, 1908, dismis- 
ing the plaintiff's suit. 

Mossra. Lal Chand and Dawarka Das, for 
the Appellants. 

Mr. Muhammad Shaffi, for the Respond- 
ents. 

Judgment.—the pedigres-table of 
the parties, who are Musalman Rajputs of 
Mauza Khewali Tehsil Sarsa, is as follows :— 





DHUMAN 
EP are 
Lalu Mali Mira 
(died sonless), | : 
. f Kasim (vendor) 
A | eel 
Phalli. Musa, Usaf. i Te 
Ismail | 


| (died sonless). 
(defendant No. 8 ) ; 











KA Ibrahim, urid, 
(defendant). (defendant; 3) (entice ) 
said coll 
( | D 
Sadiq, Farid, r xiz, 
(defendant). (defendant ) (plaintiff. ) 


By deeds of salè dated, respectively, 28th 
April, 1898, 13th April, 1899 and 18th June, 
1900, Kasim sold the lands now in suit to 
one Bhuman, and on the 18th November, 1907 
the present suit was instituted on behalf 
of Aziz, minor, through his mother as next 
friend, for a declaration that the said sales 
should not affect his reversionary rights after 
the death of the vendor, Kasim, who is still 
alive. 

Before proceeding we may at ‘once remark 
that it is a matter of some significance that 
the elder members of the family, (e g., Ismail, 
Khalil, Ibrahim, Murid, Sadiq and Farid, 
all of whom are apparently of age) have not 
attempted to challenge the validity of the 
said sales, and that it has been reserved to 
the minor sonof the family to institute the 
present suit through his mother. It must 
also be kept in mind that this suit was filed 
more than 7 years after the last of the three 
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sales now impugned. In dealing. with a case of 
this kind it isimpossible to ignore such facts. 

The first Court decided the case upon the 
second issue which was to the following 
effect :—‘‘Is the land in suit ancestral, e. g., 
has it been inherited by defendant ‘No. 5 
(Kasim, the vendor) from the commonancestor 
of the plaintiffs and himself.” Upon this issue 
the District Judge found that the lands in 
suit had not been inherited from such com- 
mon ancestor, and upon this finding he dis- 
missed plaintiff's suit. Plaintiff appealed to 
the Divisional Judge, who reversed the decree 
of the District Judge on the ground that the 
said lands had originally been “held” by 
the common ancestor, and that 
though Dhuman had not held these lands as 
a proprietor, the more fact that he had been 
in possession thereof as a lessee under Govern- 
ment, was sufficient ground for holding .that 
the lands in question were ‘ancestral property” 
in the hands of his descendants despite the 
fact that the actual proprietary rights in those 
lands did not belong toany member of the 
family until the year 1861, when they were 
granted to Mali. He äccórdingly- held that 
plaintiff had a locus standito profer the present 
claim,- and upon this finding he. remanded 
the case to the District Judge (under section 
562 of the Civil Procedure Code-of 1882) for 
decision upon the merits. The defendant- 
vendee has preferred a further.appeal to this 
Court, and the question which-.we have to 
decide is whether the lands in suit are an- 
cestral within the meaning of the second 
issue framed in the case., 

Itis an admitted fact that Dharan the 
common ancestor’ of the parties, never held 
these lands asa proprietor. On the other hand, 
he was undoubtedly a lessee of these lands 
at the time when the District of Sirsa was 
annexed by the British. At that time all 
lands in this district were apparently framed 
out to various persons, and when the British 
took possession of this tract, these farms were 
generally recognised and the occupants were 
allowed to remain in occupation. In 1841 
the question of renewing these leases came 
before the Collector for determination. Duhman 
was then dead, but he had left 3 sons, who 
were then alive. The” Collector decided that 
one of these sons, Mali, was entitled to « 
renewal of the lease jointly with certain other 
persons, on the ground that if Dhuman had 


.himself been alive, the lease would have been 


a 
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i in his ‘favoni together- with,” those ` other - 
Dersons,, and ‘the lease was renewed accord- 
‘ingly in’ favour of Mali and those persons. , 
> In 1561; “at the first settlement, Government 
‘decided to, confer proprietary rights upon thé 
‘previous ‘lessees of these lands with the result 
‘that Mali-was granted rights: as proprietor 
‘in certain specified areas. Thereafter Mali as 
‘owner’ gave away- two-thirds of the lands 
- allotted: to, him: to certain agnatic relations 
“of his and retained $rd ofthe lands for 
“himself | and his two brothers, Lalu and Mira. 
“As regards thik latter one-third share, he 
`geems to have divided it between himself and 
shia said two brothers.’ The lands now in- dispute 
“are those which came to Mali’s brother, Mira, 
“under this arrangement, and the question 
` before us is whether in the circumstances as 
“above summal ised, those lands can be held to 
_ be the “anccst’ al próperty” of plaintiff and 
Mira, for the purposes of the present suit. 
Tn our opinion; after giving-the due weight 
“to Mr. Sbaffi’s elaborate arguments to the 
t contrary, they ‘cannot. Ib is admitted that 
“Dhuman, the common ancestor, never held 
` thess ‘lands as a proprietor. He was a mere 
ņ lessee thereof and could at any time ‘have 
been -evicted ‘from the lands -upon failure 
‘to fulfil the - conditions of his lease. After 
“his death the lease ‘of the lands was renewed 
-in favour of one only of his sons Mali, and it 
was not til ‘some 20 -years after his (Dhu- 
‘ man’s) déeath,:that Goternment conferred pro- 
| prietary. rights upon Mali. 
thus’ the ‘first ‘proprietor’ of the lands, and 
admittedly he is not the common ‘ancestor 
10 plaintiff and tho vendor, Kasim. Mr. Shaft 
Í ecntends that despite these facts, the’ land 
must ‘be regarded as “ancestral property” for 
“the purposes of customary law, because the 
proprietary rights therein were acquired by 
' Mali not by reason “of ‘any -act-of -his own 
' büt on account of his being the son of the 
' original ‘lessee of the land, Dhuman. It 
‘may be conceded that the biswadari rights 
“were conferred in. 1861 upon Mali, because 
-he and his father ‘before him had ‘been the 
“Jeséees of the land, but it must be remembered 
‘that after Dhuman’ s8 death the lease- of the 
“lands was renewed in favour of Mali alone, 
‘though ‘human left two other sons. Mali 
‘ continued lessee of these lands till 1861, and 
“the two other sons of Dhuman (Lalu and 
Mira) had no rights in this lesse ab” the time 
is ‘when. proprietary rights were given to Mali. 


d 
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‘The latter was- 


“> tieop 


Both Lalu aid’ Mira wera alive in 1861, and it 
the intention of Government, had been to give 
rights of proprietorship in these lands to. 


‘Mali simply because he was a son of Dhuman, 


there was no feáson why the ‘grant should not 
have been made, to all three. of Dhaman’s 
sons. Ibis not denied that so far from tbis 
being the case, the grant was . actually. made; 
in favour of Mali~alone, and we, have . little 
doubt that. the intention of Government, 
when making the-grant was to recognise. Mali 
alone of Dhuman’s three sons as the owner. 
for the simple reason: that hée-had_then- béen 
for over 20 years the pattadar, or - lessee, of 
the lands, though, of course; the fact of- his 
hereditary connection with the land _ was: 
an important point-in his favour. Lalu and 
Mira clearly recognized thisfact.~ They made 
no attempt to assert their own rights, and 
were content to receive from their brother, 
“ag a pure actof grace on his part, part, ‘of the 


_ lands-granted-to him in proprietary: right. 


In the circumstances we cannot- hold that 
these lands are “ancestral property” -for the 
purposes of the present suit, that is to say, 
that they dre lands which were “héld” by the ` 
common axcestor of the plaintiff and the defen- 
dant-vendor, It has. been held by the highest 
authority that property, is not to be presumed 
to bè“ ‘ancestral, ” and in a case, such as this, 
where the plaintiff s seeks torestrain the holder 
of property from alienating it, it is, we think, 
incumbent npon him,to prove, by the clearest 
and best evidence that he has the right to 
which ‘he lays claim? We do not think that 
he has satisfactorily discharged this onus,when 
all that heis able to establish is that the 
lands were once held by a common ancestor 
not asa proprietor but as mere tenant, and 
that it was possibly (or even probably)’ in 
consequence of such common ancestor’s possés= 
‘sion of the land that proprietary rights therein 


- were many years after the death of the Ter 


conferred upon one of his three sons. 

The important’ fact’ still remains, that the. 
common ancestor was never the proprietor 
of the lands; he held it merely as a. tenant 
liable to eviction at any time if he failed-to 
observe the terms of his lease, and with no 
‘right to have the lease renewed in his favour: 
The first person to acquire’ defipite and inde- 
feasible rights in the land was Mali, and for 
the--purposés of customary Jaw, he and_ he 
only must be regarded 1 as the ‘ancestor “from 
whom parties can claim to inherit the land: 
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Obviously he was. not ,the conimon’ anoseton 
of plaintiff and the vendor and the present 
suit must, therefore, fail. 


“We have no doubt that it was because 
this fact was well understood by the mem- 
bers of the family that until 1907 no one 
attempted “to challenge the sales:now im- 
peached. The ‘first sale occurred 9 years 
before suit andthe last in 1900 Even now 
the elder branch of the’ family’ (Ismail, 
Khalil, Ibrahim and Murid) do not assert 
any rights to the, property, and plaintiff's 
own major brothérs, Sadik and Farid, made 
no attempt to contest Kasim’s right to alien- 
ate the same, There cain hardly be 
. doubt ‘that they realised that it was im- 
possible for them to challenge the validity 
of the three sales and that they acquiesced in 
the alienations. ‘This question is not directly 
before us and upon it we give no definite 
finding. But we cannot ignore the fact that 
the present suit is instituted by a junior 
member of the’ family, a minor, and that 
the members of the elder branch have 
vefrained from action. The clear inference 
from such inaction on the part of the Jatter 
is that they were well aware that by the 
customary law which obtained in their family 


or tribe, the lands in dispute were not their. 
“ancestral property” and that the present 


suit has been instituted (through the minor 
plaintiff) asa sort of gambling speculation. 
Mr. Shaffi’s second contention was that’ in 
any, event, as the land was gifted to Mira by 
Mali, plaintiff, as a descendant of the donee, 
had the right to contest the validity of the 
sales. This is an entirely new aspect of 
the case. It was not urged in the first 
Court; no issue was framed upon the point, 
and when plaintiff's suit had been dismissed 
by the District Judge upon his finding on the 
_ second issue, the plaintiff in his grounds of 
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appeal - to. the Divisional Judge, did not urge , 
that even upon the finding on the second i issue, ` 


his suit-could not be dismissed bacause, quite 
apart from that finding, he would still have a 
‘locus standi tosue as the descendant of the 
donee. 


We do not, therefore, feel called upon. 


to entertain this plea, raised as it is for the. 


firat time before us on further appeal. ` 16 
may be that when Kasim, the vendor (who 
is said to ba an old man without male issue), 

dies, the plaintiff will be entitled: to inherit 
the property upon the principle laid down in 
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Ghulam Muhammed v. Nahan Bakhsh a 
but upon this point we offer no opinion. The” 
vendee appellant does not admit that the lands 
were “gifted” by Mali to Mira. He contends that 
there was a settlement in favour of Mira; that 
Mali found it impossible to cultivate all the 
lands himself and that he madé over part of 
these lands to his two brothers who thereupon 
expended time. trouble. and money in reclaim- 
ing and cultivating their shares in the lands 
which Mali had transferred to them. 8 
merely refer to these contentions in order to 
make it clear that the appellants do not ac- 
cept Mr. Shaffi’s argument that Mira was a 
mere donee, and that upon the failure of 
the latter's male. line, the-descendants of 
the donor will be entitled to recover the 
lands in suit. This question we leave un- 
determined as itis not before us. 

“We accordingly accept the appeal ad 
reversing the order of the Divisional Judge, 
we dismiss plaintiff's agit with,costs through- 
out. i 

Appeal dismissed, 
` (1) 4 P. R. 1891. i 2 
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PUNJAB CHIET COURT. f 
CUIvIL Ravision No. 355 or 1993. | 
E : July 9, 1906. 7 

: Present :—Mr. ‘Justice Chitty. 

NANAK BAKHSH AND orHers— 
PLAINTIFFS—PETITIONERS - 
versus 


WAZIR SINGH AND OTHERS — 


Devenpants—RE3 PONDENTS. 
“` Mortgage—Moartgages’s omission to pay off prior 
incumbrances—Cumplete trunsiction—Hiyht of mort. 
gagor discharging “the ircumbrances—Appeal—OCrore- 
objection —Civil Precedure Code (Act XIV of 1892), 
s. 661. 

A subsequent ‘mortgagee does not lose the 
benefit of his mortgage simply because he -has 
delayed paying off prior incumbrances which he under- 
took to pay but within no fixed time. 
~ If the prior mortgagees proceed against the mort- 
gagor, he can call upon the subsequent mortgagee “to 
discharge the former mortgages. ‘And if he himself 
chooses to liquidate any or all of thom, he is entitled 
to oredit to thatextent butis not at liberty to plead 
that the mortgage is an incomplete transaction and 
is consequently nat enforceable against him.+ - 
» Gopal Sahai v. Hussam Bibi, 100] r R. 1899, 
distinguished. 

Although an appeal fails on the ground of appel-, 
lant’s having no right of appeal, the respondent is 








*This view was not accepted in Gokal Y. Rahman, 
59 P. R 1997 (F. B.). EA, 
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still entitled to have his orossg- abjection 1 heard and 
determined on the merits. . $ 
` Kamat v. Kamat, 8 B. 868, followed. 


Petition for revision of the order of the 
Divisional Judge, Hoshiarpur Division, dated 
the Ist May, 1905, affirming the order of the 
Munsif, 1st Class, Hoshiarpur,’ dated the 3rd - 
November, 1904, dismissing plaintiff’s claim. 

R. S. Lala Sukh Dyal, for thé Petitioners. 

Mr. G. B. Harris, for the Respondents. 

J udgment.—This: isan application in 
revision and thongh the admitting order” 


- quoted section 70 (4) (a) appears to be under 


“gection 70 (i) (b) -of the Punjab Courts Act: | 
as amended. The facts arefully stated in the 
judgment” of’ the lower appellate Court. 
The first question is whether a revision i8 
competent. The Court of first instance dis- 
missed the plaintiffs’ suit. The defendants’ 
feeling aggrieved at expression of opinion in 
the judgment, which, however, formed: no part 
of the decree, filed an ‘appeal and the plaintiffs 
thereupon filéd cross-objections. Thé lower~ 
‘appellate Court decided, quite correctly, that, 
so far'asthe defendants were concerned, no 
appeal lay It, however, considered and deter- 
mined ` plaintiffs’ cross-objections on the 
merits. If this procedure was wrong, and, 
the. appeal uot lying, the cross-objections 
should have been thrown out with it, this 
Court could not interfere in revision. Tue 


E point though raiged by Tespondent’ 8 counsel, 
< was not pressed. and there 


is authority. 
for holding’ that, in spite of the failure of the 
appeal on the ground that no appeal lay, the 


plaintiffs were entitled to have their cross-. . 


objections heard and determined on the merits 


` (see Kamat v. Kamat(1)). I, therefore, proceed 


to dispose ofthe main point, namely whether 


_ on the facts stated plaintiff should have been 


given a decree. The Divisional Judge relying 


upon the case of Gopul ‘Sahat v. Musammat - 


Hussain Bibi, (2), has found that the mort- 
gage to the plaintiffs was an incomplete 
transaction. That case, however, is distjn« 
guishable. There the consideration money 
was to be paid to the mortgagor, and a large 
portion of it never was so paid. Here the 
mortgagee undertook to pay off certain prior’ 
incumbrances. The amounts of those pay- 
ments weré not to pass through the mort- 
gagor’s hands. No time was fixed for the 
-payment, and there was nothing to prevent 
the plaintiffs’ mortgagecs, if they so pleased 
(i) 8'B. 868. a os ; 
` (2) 100 P. R. 1889, 
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- from leaving. those charges outstanding: The‘ 


only effect would be to impair their own’ _ 
security by the possible accumulation of! ` 
interest on the prior incumbrances. If those | 
prior incumbrances proceeded against ‘the | 
mortgagor, he would callupon the plaintiffs to! 
discharge the former mortgages under his’ 
contract. Here, however, the mortgagors. 
themselves liquidate two-of those’debts and’: 
they are, no doubt, entitled to credit to” that 
extent. They cannot on that account “plead 
that the mortgage to plaintiff was incomplete.” 
- If that- were the case, it’ would be opèn to’ 
every mortgagor effecting ` such a second ` 
mortgage, (and the transaction is a very` 
common one), by hastily paying off the prior’ 
incumbrances, to defeat the second mort- 
gagee’s security for the ‘rerhainger of his loan.‘ 

The defendants, as I have’ said, are no’, 
donbt entitled to credit for the Rs: -188-0-0 
which’ they, have paid. The balance due to’ 
plaintiffs is admittedly ; Rs. 412-0-0 for 
principal and Rs. 282-0-0 for interest,- in all 
Bs. 694-0-0. For recovery of this amount 
plaintiffs are, I think, entitled to posséssion® 
as mortgagees of the Jand in suit. Thedecree, 
of the lower appellate “Couit is ‘set aside, 
and a decree ‘passed in favour of the plaintiff © 
for: possession for‘ the recovery of Rs: 694.” 
The plaintiffs must have their costs through- 
out, ° _ Pleader’ 8 fee Ra. 16. 

Petition allowed: - 





(6. c. 86 P. W. R.1809) > 7, o 
PUNJAB CHIEF COURT. -- 

SECOND Crvip APPEAL No. 1135 oF a | 

June 12, 1902. - k 

[Present:—Mr. J astice’ Johnstone a 

4 Mr. Justice Rattigan. ae 
GUJAR SINGH--DErEyDART = APPELLMST - 
versus 2 g 

BAWA UDDHAM SINGH AND OTHERS— 


6> PLAINTIFFS—-RERSPONDENTS. 
Custom=-Alienatton by wıdow—Mokurraridari 


_rtghts—Right of inferior proprietorship—Nature of. 


atght—Right of revers.oner to contest alienation of , 
such right by «widow—Necessi* y— Punjab ` Tenancy’ 
Act a of 1887), 88..5 (1) (a), Š (1) (d) and 59: 
cl. (8 

Long before the British Rule, D was in possession ; 
of land by way of grant made by or with the - 
consent of the Local Governor: of the time: D’s de-* 
seendants each held the Jand_in-turn; and at antiera- 
tion, K, who was then in possession, was..assigned + 
the ‘land. revenue but the land was entered as_ 
sham¥ut deh, On K.’s death the muafi was hemmed, 


ES 


Vol.. =" 


GUJAR SINGH v. BAWA UDDHAM SINGH. = 


~, but a settlement was made with his gon J. who was ` 
‘shown in the column of ‘proprietors as malgusar,- 
On hig death his- widow was entered as his heiress, 


he being sonJesa.: On, hor selling this land, the rever- ; 


sioners brought this' suit to contest the sale. 


The vendee denied -that the land was “gnoostral”’ 
and contended that it was not held in proprietorship 
> os ib was entordéd as -ahamilat deh ; nor was it neither 
any kind of occupancy tenancy as described in the 
Panjab Tenancy Act, and that even if J. be brought _ 
under section 6 of the Act, section 59 did not apply 


because there was no proof that D “occupied” the | 


land: 

Held, that mokurraridari tenure is- 
nature of inferior-ownership and- heritable in its inoi- 
dence, and; therefore, cannot be alienated by a widow 
of the mokurraridar but for necessity. ; 

Maya Das v. Aulia Khan, 10P. R: 1896, Rev. “re- 
ferred to. 

He'd, further, that even if ihe tenure be some- 
thing below roprietorship, it certainly comes under. 

section 5 (1) Bere (4) of Punjab Tenancy Act, and 
the widow’s husband’s . reversiosers who, descended 
from the common ancestor who “occupied ” the land, 
can object ta the sale ad one not made for ' necessity. 

Ishar Singh v. Lal Singh, 39 P. R. 1898, followed. 

Nihal Bingh v. Khatan Singh,.24 P. R. 1902 (F. B, 
referred to. ~- 

Further .appeal- from the decree of ` the - 
- Divisional Judge, Jallundhur, ‘dated the 28th 
-Jane, 1899, revérsing the decree of the Munsif, 
Ist ‘Class, 7 ullundhur, dated the (8th May, 
1899, dismissing the claim. 

-R. B. Lala Lal Ohand, for the pee rete 

Mr. Beechey, for the Respondents. 


Judgment:—0n 3rd December, 1897, ° 
very soou'after the death of her husband 
Jiwan Singh, Musammat Gurdei sold her 
rights in some 94 kanals of land to Gujar 

“Singh, lambardar. Plaintiff, who is <col- 
laterally related to Jiwan Singh in the 6th 
degree, through the common ancestor Dhyan 
“Das, has, sued. to contest. the alienation on 
the ground that the property is ancestral and 
that the widow could only alionate for lawful - 
consideration and “necessity” of which the 
existence .is deniéd. The vendee. denied ` 
plaintiffs conuestion with Jiwan Singh, but 
that is proved beyond all ‘doubt. , Then he 
denied the ancestral nature ‘of the property, 
asserted consideration and “necessity”, denied 
plaintiff's right to challengé the sale to bim, 


one of the village proprietors. The first 


Court found that Jiwan Singh’s rights were 
of the nature called mukarrar-i-dari, which 
she can ‘enjoy herself alone,” and that it 
had not baen made out that those rights were 
heritable or that. plaintiff ‘could contest the 
alienation of them, the property being nob 
ancestral, 


` 
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of the ` 


The facts of the case appear to-be that 
long before British ‘Rule; Dhyan Das was id” 
possession of the land by way of ‘grant 
made by or with the consent of- the local 
Govérnor of ‘the time—see statement of 
Khusal Chand; father of: Jiwan Singh-in | 
1849, which is on the - record. ` As the land 
was village common land, it is‘ ‘ reasonable td 
suppose that the grant was made also by or 
with the consent of the village community. 
Dhyan Das's descendants each held the land 
in turn, and at annexation Khusal Chand 
aforesaid was found in possession. The Brit- 
ish Government assigned the land revenue to 
him, but entered the land in the records as 
shainilat deh.- On the death of Khusal Chand, 
the muafi was resumed bota settlement was 
made with Jiwan Singh, and he was- shown, 
in the column of proprietors, as muiguzar. “On 
his death in 1897 his'widow was entered as 
his heiress, he being sonless. 
1897, she made'this alienation. © ` ^ f 

Plaintiff having been worsted ‘in the first 


Court appealed, to the Divisional Judge who ` 


held that plaintiff would not be debarred from 


‘claiming merely for the reason that the pro- 


ae was not ancestral, as the alienor is a 
widow and not a -male proprietor; ‘that as 
a matter of fact the property is ‘ancestral be- 
cause “the land was originally granted to 
Dhyan Das,” that Jiwan Singh was not a 
proprietor or a 
certainly an occupancy tenant under section 5 


(1) (a) and (a) ‘of Tenancy Act; that -his ` 


rights were heritable rights and that plaintiff, 


being a collateral, can ‘contest alienation of 


them by the widow. 
He then proceeded to decide the issue re- 
“ garding consideration- and “necessity” and 


found for plaintiff in toto and gave him a dec- ` 


‘Tep as prayed for. - v 

In-appeal before us the vendee contends 
‘that Jiwan Singh was not an occupanoy 
tenant nor a proprietor but held on a. tenure 


‘not that of an owner and also not any kind of - 


occupancy tenancy as described in the Act, 


and he refers us to a judgment of the Divi-’ 
` sional Judge of. Jullundhur in Keser Singh 
versus Ohujju and another which will be found ~ 
-in the printed book of further appeal No. 1293 


of 1899 of this Court.. It is said he was not 
-a proprietor because all along the land has 
been’ shamilat-i-deh ; and that, even if he b 

‘brought under section 5 of the. Act, section 
59 does not apply because theré is no’ proof 
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that Dhyan Das, the common ancestor, “oc- 
cupied” the land. The estate now in suit, it 

js added, is not ancestral because Dhyan Das 
Lae merely muujidar and so were his descend- 
ants down to Khusal Chand, inclusive, and 
20, though the muofi may be apcestral, it is 
“extinct and not in suit, and the property in 
‘suit is something- which was created after 
.Khusal Chand’s death. The contention is 
also pressed that ordinarily there is a pre- 
gumption that among Punjabi agriculturists 
2 male collateral can contest.an alienation by 
‘a widow of proprietary rights, but that no 
such presumption arises in the case of 'oceu- 
pancý or other rights nòt proprietary. Nihal 
Singh v. Khagan Singh (1) is quoted in supe- 
port of this proposition. Finally itis complain- 
ed that in holding the tenure to be an occu- 
‘pancy tenancy, the learned Divisional Judge 
“took up, on behalf of plaintiff, a matter that 
"was never pleaded or spécifically in issue, and 
‘that there has been imperfect i inquiry into the 
items of which the consideration is compored ; 
on both matters time to prodao further evi- 
dence is asked: 


“We have heard Mr. Beechey on the other 
side, and we may say at once that we think 
that the parties knew very well what the 
issues really were, and that, therefore, no 
farther enquiry into the tenure can be claimed. 
As regards further enquiry into the considera- 
tion for the sale, it is merely said that wit- 
nesses were summoned and did not appear and 
` were never examined. We do not find, how- 
ever, that the vendee-defendant pressed the 
‘point or asked the first Court for adjournment 
on this account orasked the Divisional Cout 
for a remand and, unless ground 8 of the pre- 
sent appeal is invoked in all its generality 
and vagueness, it does not appear that the 
matter is complained of in the appeal petition, 
‘We, therefore, hold that the case must be- de- 
cided on the rezord. 


The questiors for decision then appear to 
be these, (a) was the tenure of Jiwan Singh a 
proprietary on3, and did it descend to him 
from Dhyan Das? or 


(b) Was that tenure an accupancy tenancy 
under section 5 of the Punjab Tenancy Act, 
1887, and did Dhyan Das “ occupy” the 
Jand? or 

(e) Was the tenure neither proprietary nor 
of the nature of an occupancy tenancy under 
” (1)_24 P` R. 1902.(F. BJ). 
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ection 5 aforéedid but yət of a | heritable 
aR and - 

- (d) Upon thedec ision of the above questions, 
‘are plaintiffs the heirs of Jiwan Singh and 

¿can they contest the alienation by his widow P 

We have noted above that the first Court 
ruled that Jiwan ,Singh wag mukurrar-t-dar. 
The word is not used any where inthe Reve- 

e nue Records to describe him and if the 
authorities detailed in the foot-note* are 
perused, it will be seen that itis a word 
bearing so different meanings that itis not 
desirable to import it into this case at all. Let 
us lookat the thing itself and its incidents 
-without attaching to ita technical nickname 
of a kind calculated to mislead. 

The distinction between occupancy KAG 
and subordinate proprietorships is offen very 
fine. In his manual of the Land Revenue 
systems and Land Tenure of British India 


(1882) Mr. Baden Powell at page 425 remarks ` 


that as a rule, they“ differ practically in the 
fact that the sub-proprietors’ tenureis not 
only heritable but also transferable.” If we 
follow this, it seems we should be driven to 
hold that Jiwan Singh was nota sub-proprie- 
tor, for most probably he could not have trans- 
ferred the tenure to a stranger without the 
consent. of the proprietors of the shamiat. 
‘Again the land has consistently been shown 
as shamlat ever since Revenue Records began 
to be kept: this, however, is not conclusive, 
for the village community may be the supe- 


rior proprietors and Jiwan Singh may have ` 


been inferior. 

On theother hand there is much to be said 
for respondents’ contention about the circum- 
stances, as far as kiown, of Dhyan Das’s ac- 
quisition of the land—the fact that his de- 
scendants, as far back as knowledge goes, have 
been taking the produce from the cultivators 
and since the resumption of the muaf have been 
‘paying the Government Revenue while they 
have never apparently paid rent to any one— 
the regular uninterrupted descent from father 
to son—these things taken together argue the 
existence of a heritable proprietary interest 
‘and warrant the inference that the ‘original 
grant was of such an interest, The assignment 
of the revenue is-a separate matter which 
should be kept out of the discussion of this 

*Rattigan’s Digest of Customary Law, 6th Edition, 
140; Barkley’s Directions to Settlement Officers para. 
134; Maya Das v. Malık Aulia Khan, 10 P.R. 1896 Rev., 
is the judgment which the Divisional eee already 
a g 


ki 


ji 
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‘question, except that: the grant of it aid: the 
mauner of the resumption of it afford some 


further grounds for holding the tenure a pro- 


priotary one.’ 

Originally a tònintis not liable for the Land 
Revenue. - Had our first Settlement Officer 
considered Khusal Chanda tenant, what need 
would have been to relieve him from Land 
Revenue demand? Secondly on resumption 
on hisdeath, why should Government have 
settled the land with him? As a tenant he 
would not have been liable for it but the 
village community would: perhaps this is not 
very important, but it affords an indication. 

On the whole, then, we are of opinion that 
the tenure was of the nature of inferior owner- 
ship: and we do not think it necessary to dis- 
cuss the value of the rulings, Ohacklingam Pillai 
v. Mayandi Ohettiar(2);Ram Ranjan Ohaterbati 
v. Ram Narain Singh (3). Lungo Lal Lohea 
v. Wilson (4), and A. Oaspersz v. Kader Nath 
Sarbadhi Kari (5), quoted by respond- 
ents’ counsel in order to show in what a 
variety of ways tenures of a permanent nature 
can arise for which it is hard to find any name 
but proprietorship. 
` The-effect of this finding i is patent. These 
people are Punjabi agriculturists of‘ Jullun- 
dhur and the widow’s powers of alienation. 
are strictly limited and the plaintiff can con. 
test this sale. 

But we also think that if the tenureis some- 
thing below proprietorship, it certainly comes 
under section 5 (1) (a) and section 5 (l) (d) 


ae of the Act and if the tenure be taken to be an 


occupancy tenancy, plaintiff can object to the 
sale. Hei is descended from Dhyan Das who 
certainly “occupied”. the land. Section 59 
clause (3) has been interpreted by this 
Court, [Ishar Singh v. Lal Singh (6),] 
to imply that the sale by a widow of an 
occupancy tenancy, even if the purchaser be 
a proprietor, is absolutely void at suit of rever- 
sioners ; that is, an alienation bya widow of 
an occupancy tenancy except as provided and 
allowed in that clause must be set aside at 
suit of reversioners without any reference to 
“necessity.” tis expressly laid down that 
the cases of a widow and of a male’ occu- 
pancy tenant are in this respect wholly 
different. Se 

| An attempt is iak before us to show. that 

2) 19 M. 486. (8) 22 O. 583. 

(4) 26°C. 204. ` ` (5) 28078. 

8) 39 P, R. 1898, ; 


> 
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this dictum has been substantially overruled- 
by Nihal Singh v. Khazan Singh (1), bat we 
can see no ground for this idea. The qaes- 
tion of alienation by a widow was not ‘touched 
in the latter case, and to us it seems quite’ 
Glear that the proposition is unsound, that it 
is only a proprietor that can take advantage 


. of clause (3)of section 59 of the Act. 


As we have taken the tenure to be, one of 
the nature of ownership, we must next, go into 
the question of consideration and' “necessity.” 
We have already said that this matter must 
be decided on the record as it stands. The 
items are four in numberand are stated in 
the first Court’s judgment in detail. We can 
find no proof of the first item, and - the evi- 
dence on the second item is very unsatisfac- 
tory. The third item is not one that cau ba 
passed asa “necessity” in ênyrcase, and there 
is not sufficient information regarding the 
fourth. We agree, in short, with the Divi- 
sional Judge in his conclusion that, there was 
no necessity forthe sale. . . 

For these reasons we aims the appeal 
with costs: Pleader's foe Rs. 25. | 


Appeal Bi 


—— 


vey 


(s.c. 81 P. L. R. 1909; 87 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
- SECOND Crvi APPEAL No. 878 or 1908.- 
January 18, 1909. < 
Present:—Mr. Justice Kensington and. ~ 
Mr. Justice Johnstone. 
MASTAN SHAH—PLAINTIFF—ÅPPELLANT 


versus 
PAHLWAN SHAH—DEFENDANT— 
RESPONDENT. 


Limitatign—Decree Sor pre- -emplton— Execution — 
Effect’ of rejecting review ard revision without sum- 
moning respordent— Rival pre-emptors—Loous standi 
to -appeal—Limitation Act (XF of 1877), Schedule II, 
article 179. 

` Where a petition for revision has been rejected 
by an order passed without summoning the respon- 
dent, and similarly an application for review of this 
order has also been disallowed, neither the lst nor 
the 2nd order falls within the meaning of “decree 
or order,” under article 179 (2) of -Act XY of 1877, 
and the period of three years begins’ to “run from 
the date of the decree sought to be revised." 

A petition under seotion,70 (1) (b) does ‘not rank 
as an appeal for the purposes of article 179 before 
it is admitted. 

- Ralla Mal v. Malan, 8 P. R. 1905; 154 P. i È 
1905, Bhagwan Singh v, Mohan Teal, 54 P. R. 1908, 
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40 P. W. R. 1908; 87 P. L. R. 1908, and Fasal Hasen 
v. Raj Bihadar, 20 A; 124, roferred to. 
- Where in the caseof rival pre-emptors A and B, 


the decree provides that on A’s failure to pay, B will : 


pay the pre-emptive price, the three years’ limitation 
beginsto run against B from the date by which ho is to 
pay the pre-emptive prico. 

Ordinarily the pre-emptor, whose decreo is dead, 
has nothing to fight about with a rival pre-emptor 
except perhaps the questions of costs. But where 
other complicated questions injuriously affecting his 
interests are involved, he has a locus standi to appeal 

: go far as those questions are concerned. 


‘Further appeal -from the order of the 
Divisional Judge, -Multan Division, dated 
10th October, 1907, confirming the order of 

_the Munsit, 1st Class, Multan, dated 22nd 
November, 1906. : 
. Messrs. Shah Nawaz and A. L. Roy, for the 
Appellant. 
. Mr. Oertel, for the Respondent. 


Judgment.—tThe proceedings which 
have culminated in this appeal are somewhat 
intricate, but it will not be necessary to set 
forth’ in detail every step taken and -order 
given. The following brief history will 
suffice: j 

Mastan Shah sued for pre-emption in two 
cases :— 

> (i) Sale of 8/82 share of certain wells 
‘to Jahan and others, and 
(Gi) Sale of 4/16 of same wells; and he 
contemplated suing on 
Sale of another 3/32 
f Pahlwan. 

Pahlwan algo (iv) sued. for pre-emption of 
the 3/32 sold to Jahan (case (¿) above). In 
cases (i) and (iv) Pahlwan and Mastan Shah 
respectively were made defendants pro forma. 
Case (ii) was decided inthe 1st Court against 
Mastan Shah who appealed to Divisional 
Court. While that case was still pending 
there, the three parties named above came 
into the Court trying cases (¢) and (sv) and 
on 23rd May, 1901, putin a sulahnama, the 
terms of which are important. It was stated 
that the parties—Mastan Shah and Pahlwan 
—had arrived at a compromise, under which 


(itz) share to 


it was arranged that Mastan Shah should by - 


27th August, 1901, pay into Court the sum 
of Rs. 2,675 in addition to Rs. 725 already 
paid in and should take the lands he was 
suing for ; that, if he failed to doso, Pahlwan 
should thereafter within 15 days of 28th 
August, 1901 (Ge: by llth September, 
1901) pay in Rs. 725. to Mastan Shah and 
take the land involved in his suit No. (¢v), 
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same land as in No. (4). It was also said - 
that the sulahnama should be notified to the 
Divisional Court trying case (ii) by means 
of a copy. A decree was accordingly drawn 
up in cases (¢) and (tv) in pursuance of this 
compromise. $ 

On 11th June, 1901, when the appeal in 
case (10) came onin the Divisional Court, 
Pahlwan did not appear, and Mastan Shah, 
who did appear, seems not to have asked for 
a decree in accordance with the compromise, 
but to have complained that he had not been 
given sufficient time to pay inthe large sum 
of Rs. 2,675. The Divisional Judge agreed - 
with him and remanded, giving him more 
time. This happened .twice, and against the 
second. remand Pahlwan appealed to the 
Chief Court, which set aside the order of the 
Divisional Judge and restored the decree of 
the lst Court. ; 

Meantime on 31st August, 1901, Pahlwan, 
having onthe previous day made up the Rs.725 
due from him by depositing in,Court the 
balance (Rs. 225) required, applied for pos- 
session of the land in case. (iv) by way of 
execution against Jahana only. On 19th 


- December, 1901, this application was dis- 


missed for default, only Mastan Shah appear- 
ing. Then Mastan Shah applied for execu- 
tion af the same decree, but his application- 
was rejected on the merits by Lala Tikkan 
Lal, E. A. O., on-2nd July, 1902, who re- 
marked that it was Pahlwan who was entitled 
to possession and not Mastan Shah. On 20th 
February, 1903, Mastan Shah’s appeal to 
the Divisional Judge against this order was 
dismissed; and an attempt on his part to 
get this dismissal revised by the Chief Court 
was negatived tn limfne by that Court. 
Mastan Shah then waited a long time, and at 
last applied to the Chief Court to review its 
order, but that Court on 3rd June, 1905, 
without summoning the other parties, reject- 
ed the application. Finally, Pahlwan, who 
had kept quiet all that time, applied for 
execution on 14th May, 1906, impleading 
Jahana only, who pleaded limitation. On 
8lst August, 1906, Mastan Shah was implead- 
ed, and or 22nd November, 1906, the Court 
allowed the application of Pahlwan for 
possession. 

. Thereafter, Mastan Shah appealed to the 
Divisional Judge, and that officer dealt with 
the case in a manner that has added much to 


- its difficulgy. On 21st Mávoh, 1907, he passed 
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an ex parte ordér, declaring Pahlwan’s appli- 
cation for execution time- barrad and réfusing 


‘execution upon it, and directing Pahlwan to 
pay the costs. On Ist May, 1907, the learned 


Divisional Judge set aside this ex parte order ` 


“and, in hearing the’ appeal again, took upon 
behalf of ‘Pahlwan the question of Mastan 
Shah's locus standi to object to Pahlwan’s 
execution, aud remanded to the first Court 
under section 556, Civil Procedare Code, 
(1882), for enquiry into two issues regarding 
‘the fuctum and genuineness of Mastan Shah's 
payment of the Rs. 725 aforesaid and regard- 
ing Mastan Shah’s alleged possession of the 
laud. The First Court reported ‘that the 
alleged payment was ‘collusive ” and that 
Mastan Shah never had possession. On 
receiving ‘this report the Divisional Judge, 
‘whose order declaring Pahlwan's application 
time-barred ‘had been set aside, accepted the 
report and dismissed the appeal of Mastan 
“Shah on the strength of it.- 

Mastan Shah has now come here with a 
petition under section 70 (1) (b) of the 
_ Courts Act, and it has been heard as an 
appeal. ‘In our opinion Mastan Shah's right 
to appeal is clear; and we hold further that 
-~ Pahlwan’s execution application is time- 
barred. Our reasons for these -findings are 
these. ` - 

_ in regard to the question of locus standi, w we 


freoly admit that ordinarily a prə-emptor, 


-whose decree is dead, has nothing to fight 
‘about with a rival pra- -emptor, except per- 
haps the question of costs. - But here the 
matter is complicated by the mixing up in the 
compromise of other sales and other claims 
“ with the one now in question. Further, the 
matter of the sum of Rs. 725, which Mastan 
Shah and Jahan say the for mer paid to the 
latter (or rather tried to pay to the ‘latter 
through the Court), and which the Divisional 
Judge finds not really paid, together with the 
assertion that Mastan Shah got possession of 
the land now in question, also ‘give Mastan 
Shak a locus standi. 

In considering the question of limitation, 
we have to exaniine the course of the ‘litigation 
as set forth above. The problem is, from 
Which of the dates mentioned, is the three 
years” “period allowed by article 179, Schedule 
II, Limitation Act; 1877, to ran P Pahlwan 
says from 3rd June, 1905, when the Chief 
Court rejected the petition of Mastan Shah 


‘tr wia. of the ondar of 23ad July, 1903, 
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dismissing the petition for revision of the 

Divisional Judge’s order of 20th ‘February, 

1903, which dismissed the appeal against 

Tikkan Lal’s order of 2nd July, 1902. This 

seems to.us an untenable position. The order 

of 3rd June, 1905. was passed without the 

respondent inthe case being summoned, and 

in our opinion that order does not come within , 
the meaning. of a ‘decree or order ” in 

article 179 (2). Similarly, revision is not. 
the-.same as appeal. No doubta revision 

under section 70 (1) (b), Punjab Courts Act, 

Ralla Mal v: Mulan, (1), when admitted, takes 

rank as an appeal, but when the order of 

22nd July, 1903, was passed, the revision had ` 
not been admitted, and ib never was admitted 

and never became an appeal. Here again, in 

our opinion, the order (of 22nd July, 1903), 

dismissing the petition for revision -without 

summoning the resporident- does not come 

within the purview- of clause (2) of article 

179 aforesaid. In connection with these re- 

marks our attention has- been “drawn to. 

Bhagwan Singh v. Mohan Lal (2) and Fazal 

Hasen v. Raj Bahadur (8), which are useful by 

way of analogy. . 

It is clear, then, that. even if we go back 
only to the .next important dates, 20th 
February, 1903 and’ 2nd July, 1902, the 
application of 14th May, 1906, would be 


barred; but it appears to us more in congo- ~ 


nance with law to hold that llth- September, 
1901, the date by which Pahlwan was to pay ` 
in his Rs. 725, is the date from which his 3 
years’ period -runs. Mr. Shah Nawaz, how- 


. ever, does not press this and we need say 


nothing more about it. 


- An attempt is made by Mr. Oertel to argue 
that, even if limitation began to run against 
Pahlwan in 1901 or 1902 or February 1903, 
his application.is within time, because ander 
section 14, Limitation Act, 1877, he -is 
entitled to exclude from computation the 
months and years during which Mastan Shah 
was prosecuting his execution proceedings. 
Buta glance at the section shows this con- 
tention is unsound. 

For these reasons. we accept the appeal of 
Mastan Shah and reversing the orders of both 
the Gourts below, we dismiss Pahlwan’s 


. application for execution as. barréd by time. 


1) 8P. B. 1905; 154 P. L. R. 1908. 
a) BA B 1008, een BR. 1908; 87 P. L. Be 


“eo 20 A. 124. 
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Pahlwan will pay Mastan Shah's costs through- 
out. pi i 
Appeal accepted. 


(8. 0. 48 P. W. R. 1909; 2 P. L. R.. 1909.) 
; PUÑJAB CHIEF COURT. 
Frest Crvi Apparat No. 1406 or 1907. 
~ ` January 16, 1909. _ | 
‘ Present:—Mr. Justice Rattigan and 
ian Mr. Justice Shah Din. : 
SARDAR BALWANT SINGH: AND OTHERS 
i ——PLAINTIFFS—APPELLANTS |, 





i “versus im h 
SARDAR KIRPAL SINGH—DEFRNDANT— 
RESPONDENT. 

Custum—Allenation by futher—Legal necessity— 
Burden bf proof—Antecedent jrst debtsa—Practice— 
Evidence—Eeamination of a party after the arguments 
are finished. 

Where a father.is by custom not entitled to alienate 
ancestral property-in the absence of legal necessity, 
the vendee from him of such property 1s bound to’ 
give proof of necessity. 

Devi Ditta v. Saudugar, 65 P. R. 1900; P. L. B. 1900 
p. 822, followed. D o 

Where the sale consideration consists of antece- 
dent debts to the vendee and other persons, the. 
vendee in regard to debts due to him: is by his 
Position_prima facie fixed with the knowledge of 
the nature of the debts and of the purposes on 
which the money borrowed has been spent, and 
is, therefore; bound fo adduce satisfactory proof 
of legal necessity. A just antecedent debt means 
a debt not contracted as an act of reckless extrava- 
gance or of wanton waste. Ifa non-necessary debt 
is unreasonably large compared to the means and 
‘stution in life of a proprietor, ıt cannot come under 
the definition of just debts. Similarly, if a number 
of comparatively small loans . for non-necessary. 
purposes are contracted within an unreasonably 
short periód, they odlleotively may amount to ex- 
travagance, and may be excluded from the category- 
of just debts. ae , 

In, the case of antecedent debts due to third 
parties, the vendee is not under the same obliga- 
tion to prove their necessity. Where thé alienation - 
has been questioned after the lapse of a consider- 
able time .from its date, the proof required need not 
be very strict. d 

16” is unjustifiable procedure on the. part of a 
Oourt to “examine a party after arguments on 
the- case have been heard with reference to a 

clear statement which was made by him ona pre- 
vious occasion. 

. First Appeal from the decree of the District 

Judge, Gujranwala, dated the 31st July, 1907. 

Mr. Lal Chand, and Babu K, O. Chatterji, 


for the Appellants. 

Messrs. Mahineaad Shaft and Ishwar Das, 
for the Respondent. 

Judgment.—By a registered deed, 
dated the 26th August 1892, Sardar Gur- 
bakhsh Singh sold to Sardar Kirpal Singh 
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5,374 kanals 13 marlas and 8 sarsais of . land; 
being; of a joint holding owned by himself and 
his younger brother Sardar Bhagwan Singh, 
situate in Mauza Mananwala Bar, Tahsil Khan; 
kah Dogran in the Gujranwala District, for a 
sum of Rs. 18,000. Ona subsequent parti- 
tion of the joint holding, the vendee, Sardar 
Kirpal Singh, took possession of 2,848 kanals 
and 17 marlas under the said sale. Sardar Gurr 
bakhsh Singh died about the year 1894, leav» 
ing-him surviving two minor sons, Balwant 
Singh and Jaswant Singh. In June 1904, 
these two minors brought the suit out of 
which the present appeal and the cross-appeal ` 
No..1346 of 1907 have arisen for possession 
of 2,848 kanals and 17 marlas of land in Mauza 
Mananwala Bar against the vendee Sardar 
Kirpal Singh, alleging.that the land sold by. . 
their father under the sale-deed, datéd the 
26th August, 1892, to the defendant was hia 
ancestral property, that the contracts of sale ` 
had been induced by the exercise of undue 
influence, that their father was a man of dis- - 
solute and extravagant habits, that by custom 
he was not competent to alienate- the said 
land except for legal necessity, that his income :. 
from landed property in his possession: and 
from a Jagir grant of which’ he was the reci- 
pient from Government was more than suffi- 
cient to meet his necessary: and- legitimate 
expenses, and that the salein question had been: 
made without valid consideration and neces- 
sity and did not, therefore, affect their rights 
of inheritance. They added the. usual prayer 
to the relief sought to the offect that if any. 
portion of the purchase-money was found to 
have been raised for a necessary purpose, the 
decree for possession may be granted subject 
to payment of that amount. 2 

The defendant, Sardar Kirpal Singh, 
traversed all the principal allegations in the 
plaint. The Court below fixed five issues, 
covering the parties’ pleadings, the principal 
issue being one relating- to the question 
whether the sale in dispute was effected for 
full consideration and valid necessity. Upon 
three of the main issues so fixed, the Court. 
found: (1) that the land in suit was the 
ancestral. property of the late Sardar. Gur. 
bakhsh Singh, (2) that the sale in question,- 
was not induced by the exercise of undue in- 
fluence, and (3) that the sale-was effected for. 
consideration and necessity except to the 
amount of Rs. 4,900 out of the total price. 
Rs. 18,000. The Court, therefore, granted th ™=- > 
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plaintiffs a decree for possession of the land sity, wo find that the: price Rs.. 18,000 was 
sued for conditional on ‘payment to .the made up of the following items : — 





defendant of Rs. 13,100. : ` Rs. | 
From thiś.decree . two. appeals kawe hese ts (A) To be paid to the prior mort-. | | 
preferred ta this “Court; one (No. 1406 of gagees Din Mahammad Beg and 
1907) by the plaintiffs, "who urge- that tha others > 9500 
sale by their - ‘father was: brought about by (B) Due to thé’ Sandee ‘froi the ak 
undue influence being: exercised over him by vendor on account of the bond 
the vendee, and in any case was wholly with- dated the 13th February 1891... 4,650 
out consideration and necessity, and the other (C) Due to the vendee from the , ot 
(No. 1846 of.1907) by the vendee who asks vendor on bahi account .. 3,850 
that the said sale be held valid and binding < (D) Paid cash before the Sab- _ 
upon the plaintiffs. We propose to dispose Registrar .. a . 500 
of both these appeals by this one - judgment. : 
. We--have had the advantage of hearing Total .18 ,000 


very. full arguments, extending over about 
four. days.on: both sides, and have given our 
best’ consideration to all the contentions 
raised before us ‘by Mr.'Lal, Chand for the 
plaintiffs and Messrs. Muhammad.Shafi and 
Ishwar Das for the vendee. In spite of the 
length of argument, however, we have found 
it possible to focus the various points urged 
by the learned counsel into the one dominant 
issue as to the existence or non-existence of 
legal necessity for the sale. The other ques- 
tions raised on either side are of minor im- 
portance and need not detain us long. | 
The ‘allegation of undue influence, on 
which the plaintiffs’ suit was partly based, 
and which: -has been repeated before us, does, 
not appear to us to have been fully established, 
and we.agree in the conclusion- come to on 
that point by the Court below. There is, no 
doubt, some oral evidence on the record to 
show that Sardar Jamiat Singh, father of 
Sardar Kirpal Singh, was sa7barah of Gur- 
bakhsh Singh in the office of Lambardar, and’ 
that, he also managed the latter's lands 


in Mausa Mananwala Bar before the sale in 


dispute took place. It may also be (as has 
been stated by at least one witness) that it 
was Jamiat Singh who really advanced vari- 
ous loans to plaintiffs’ father from time to 


time in the name of his son Kirpal Singh. 


with a view ultimately to acquire the land 
in suit in lieu of antecedent debts.- This evi- 
dence is, however, hardly sufficient to enable 
- us to-hold that the contract of sale was in- 
duced by the exercise of undue influence such 
- as would bring it within the purview of sec- 
tion 16 of the Contract Act. 


Coming now to the crucial question in the. 
-whether the -sale in dispute was: 


ciso; viZ., 
effected: for full consideration and valid neces- 


We shall proceed to’ discuss the above 
items sertatim :— 

Item (A). i 

By a mortgage-deed, ` dated: ‘the 10th Ooto- , 
ber 1891, Gurbakhsh . Singh mortgaged with, 
possession 540 ghumaos, l kanal and 4 marlas - 
of land in Mauzı Mananwala Bar to Din Mu- 
hammad Beg, Mohammad Amin Beg, Bodh 
Raj and Jagan Nath for Rs., 6,100 for-a 
period: of 20 years. 

The consideration money consisted of the 


following items :— 
-1. Paid to Bishen Singh, prior Rs. | 
mortgagee we 2,350 , 
2. Paid to Kashi Ram, „prior o 
` mortgagee os 1, 725 . 
_8. Paid. to Chet Singh, prior 
mortgagee -1 507° 
4, Cash petore Suab- Registrar... 517. 8, 
7 Total .., 6,100- 


The mortgagees were to remain in Pposses- 
sion fora period of 20 years certain, and 
they were at liberty to make.improvements 
on the land, the cost of which the mortgagor 
was bound to pay with interest thereon at 
the time of redemption. It is pleaded by, 
the vendee that at thé time that the sale in 
dispute took place, the above mortgagees were: 
prevailed upon to relinquish their right to 
hold the mortgaged land for 20 years and to, 
give up their possession of it on payment of, 
the mortgage-money: Rs. 6,100 plus Rs. 3, 400 
which, according to him, ‘coyered a sum of 
Rs. 200. due to them on account of a lease of. 
20 ghumaos of land and the cost of improve- 
ments effected by them under the terms of the. 
mortgage-deed on the land in question. He- 
relies on a receipt dated 26th August, 1892, 
showing the payment’ of Rs.'9,500`by him- 
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to the mortgagees. and urges that he 


is entitled to have that ‘amount treated as a 
joint antecedent debt due from the vendor to 


third parties for, the payment of which he - 


should ‘raceive credit out of the sale con- 
sideration. 


The Court balow has allowed the. sum of ` 


i Rs. 6,109, the . principal mortgage-debt in 
Farot of the vendee, bat has disallowed the 
farther amount of Rs. 3,400 aforesaid, hold- 
-ing that there was, not ‘satisfactory evidence 
onthe record to prove that, apart from the 
Jease- money Rs. 200; any improvements had” 
been effected by the mortgagees on the land 
between the date of the mortgage and that of 


, ‘sale, or that, if any improvements had been 


“go effected, their cost amounted to Rs. 3,200. 
We entirely agree in the findings of the lower 
Court on these points. We are satisfied that 
the sum of Rs. 6,100 constituted a just ante- 
cedent debt due by. the vendor, Sardar. Gur- 
_ bakhsh Singh, and we hold; following the 
well-known Fall Bench decision of this Court 
.- Devi Ditta v. Saudagar Singh (1), thab the 


-vendee was perfectly, justified ‘in paying off 


that amount. The same, however, cannot 
. be'said of the other item of Rs. 3,490. As 
-regards the lease- -money Rs. 209; which forms 
part of that sum, no serious attempt has been 
made to prove it, and Din Muhammad Beg, 
the mortgagee, ‘(page 45 of the record) does 
not mention it’ af all. As to the balance 


_ Rs. 8,200, said to have been due to the mort- , 


gagees on account of value, of improvements, 
except.the ‘bald statements of Din Muhammad 
» Beg, andthe defendant himself, that improve- 
_ ments were effected by the mortgagees and 
“that upon an adjustment of the accunnts 
- their cost “was at the time of the sale found 
to be Rs: 3,200, there is no evidence worth 
the name on the’ record onstrength of which 
we can give a finding i in favour of the vendee 
“on that point. The nature of the alleged ‘im- 
provements is not specified at all, e.g., how 
-mauch-land was ‘reclaimed, if, any, whether 
any, and if so, what water-courses were con- 


structed ; whether any buildings were erected , 


on.the. land for the accommodation of tenants 
and cattle, whether any new wells were sunk 
“and trees planted. Din Muhammad. Bog is 
unable to'.give any details at all of the alleged 
expenditure; and the defendant himself, who 


admits that he did inspect the, mortgageos’ 5 


GA) 65 P. “R, 1900; P. L. R. 1900 p. 822, 


diture; cannot recall to memory even the 
broad features of the improvements., Further, 5 
it, is difficult to believe that in the short period 
of about ten.months, „during which the mort- ` 
gage was current, improvements costing the 


large, amount set up by the vendee, „were. 


| mortgagees. 


effected by thè mortgagees - and it was 
in recognition of this difficulty ` that 
Mr. Muhammad Shafi. found ib | neces- 


sary to argue before us (a contention ‘that 
does not appear to have: been raised in the 
lower Court) that part of Rs. 3,200 paid to 
the mortgagees was paid to. them i in consider- 
ation of their having consented to. permit re- 
demption of the mortgage, contrary to the deed 
before the expiry of the full period of 20 years, 
How much was paid has not even been Bug- 
gested, but the learned counsel- strenuously 
contended-that a substantial portion of the 
amount aforesaid was legally due “to the - 
Into the legal aspect of ‘this 
contention it is. unnecessary for us to, go at 
present, though We may observe in pressing 
that.it would seem from the authorities cited 
by Mr. Lal Chand, notably Bai Ruttonbai v. 


The Fraser Ice Factory Ltd. (2), that the stipa- 


` lation, in the deed of mortgage under cor- 


f sideration, which precluded redemption before 


the expiry. of 20 years, was, having regard 
to the “other “covenants , in it, unenforce- 
able. The important point to note. in this 
connection -is that the receipt for Rs. 9,500 
(pages 22-25 of the record) executed by the 


“mortgagees in favour of the vendee makes 


no mention at allof the alleged considera- 
tion relied on by Mr. Muhammad Shafi, 
lt sets out in full detail the various heads 


- of expenditure connected with improvements, 


and would have been of great value. to 
the vendee if definite evidence had been 
adduced by him ‘in the lower Court in rela- 
tion to them. * As it is, no such evidences is 
befors-us, ‘and i in the absence of definite proof, 
we cannot hold-that Rs. 3,200 were paid by 
the vendee to the morigagees ‘for cost of im- 
provements which had really been- effected on 
the land. : 

The result i is that we uphold the finding of. 
the lower Court as regards item (A). 2 

Next, we come to item (B). 

Thə bond, ‘dated the 13th February 1891, 
(page 12 of. the record) is one for Rs. 3,716- T4- 


_ made up of several items, the largest being 


a sum of Rs. 2, ,132-8 due on two ven “dated 
aa 1 èh 980;-10 Bom. L. rr% | 


Vai. IV] E 
the 12th Asauj, Sambat, 1943, one for Rs.1 493 5 
and ` the other for Rs.50. A sum of 


i Rs. 1 362: 6 is added by? way of interest due 
“on previous bonds, and fresh interest is charg: 


` ‘sem. The aforesaid bond dated the 12th Asar, 
Sambat, 1943, for Rs.-1 496, is in its‘turn one 
executed for nine previous. bonds of which 


. eight are on the record, (extending roughly . 


- Over a period of about- 14 years), under which 


Rs. 1,173, principal and interest, were dus, and ` 


for two items of Rs. 62 and’ Rs. 261, the latter 
item- being received in-cash. -AH these bonds 
were executed by the plaintiffs’ father in 
-favour of the present vendee himself, and- it 
is clear onthe authority of the ' Full Bench 
` decision | above referred to that, the said 


“vendea is “by his Position ‘prima facie fixed - 
` with “knowledge of the nature of the debts ` 


~ and of the’ purposes’ on which ‘the money 
borrowed has been spent,” and is, therefore, 


bound to adduce some satisfactory proof of - 


- legal necessity on the part of the vendor for 
incurring’ the debts evidenced by the said 
bonds. --The payment of an antecedent just 

i debti is, no doubt, a valid necessity and justi- 
"fies an ‘alienation of ancestral” property ; ‘but 
"a just debt ‘means, as pointed out in Deri 
Ditta v. Saudagar Singh (1), “a debt not con- 
‘ tracted as an act of reckless extravagance or 
of. wanton waste Jf a non- 
necessary debt is unreasonably large com- 
pared to the means and station in life ofa 
proprietor it cannot tome under the defini- 

_tion of just debts. Similarly, if A number of 

: comparatively small’ loans for. non- ~necessary 

- purposes are contracted within .an unreason- 
ably .short- period, they collectively.. may 

` amount to extravagance. .' . «`. and 
may be excluded from the category of just 

“debts.” Judged by -the test laid down in this 
passage from ‘the Full Bench decision, the 

' debts contracted‘by the plaintiffs’ father on 

~ the above- mentioned bonds certainly do not 

- Appear to us to'be“ just debts” due to the 
vendee, Kirpal Singh, payment of which con- 
stituted legal necessity justifying -a sale of 
ancestral land. Itis indisputable that in this 
case the initial burden of proof as to necessity 
lies.on the ‘vendse; and though where, as 
here, the alienation has been questioned after 
the lapse of considerable time from its date 
the proof required from the alienee need. 
not be..very strict, yet. he is not relieved 
ipon the daty of showing by agdusing prima 

ya R 


“INDIAN CASES. 
SARDAR BALWANT SINGH v. BARAR KIRPAL SINGH. | fe ad | 
- facie’, EE evidence’ that the ` 


. aud those of his heirs. 


635 


` 


ehte i 
due to: himself in lied of which:he accepted 
the alienation in his own favour. were such 


-as could well have baen incurred'by a prudent 
“edat the rate of Rs. 1-6, per cent. per mən- ~ 


man with due regard" ori, his own interests E 
In the presént- case 
not.only is there no such evidencs, but on the © 


- contrary there is ample material on the record 


for holding thatthe _plaintiffe’ father was a 
man of extravagant habits, and'that he went 
on þorrrowing some times unreasonably large 
sums of money and at other times’, small 
‘loans within an unreasonably ‘short period in 
complete_disregard of his own means and to 
the detriment of his sons, the plaintiffs... We 
haveit in evidence that soon'after the -death 
of hig father Sardar Hira Singh, who _ left 
a large aréa of lend both inthe. Sialkot and 


the Gujranwala Districts, Gurbakhsh Singh, 
_ who was then a minor, began to borrow from 


money-lenders, and the loans were contracted i 
in such quick succession that within few years 


“he became indebted in large sums ‘of money 


to a number: of oreditors.: On this part of 
the case, evidence of Bishen Singh (pp. 49 and 
78 of the record), Mohan-Jual (p, 59), and 
Chet Singh (p. 61) throws ample light, show- 
ing as it does,-a course of recklessly ‘extrava-. 
gant dealings with three independent money- 
lenders simultaneously, which- ‘ultimately rə ` 


. sulted in two of them obtaining -decrees 


against him and subsequently, all three of 
them becoming morbgagees- of -hia lands- in, 
Mauza Marianwala Bar in lieu ‘of the debts 


due to them. The-mortgage-déed in favour of - | 
. Bishen Singh was executed on the 2nd.April - 


1891 for Rs. 2,300, which consisted of: -(1) 
Rs. 1,490 due on a decree; (2) Rs. 300 Ditto, 
(3) Rs. 320 due on baht account, (4).Rs. 289 
cash before Sub-Registrar. Kashi Ram's mort- 
gage-deed was. dated the 27th July, 1891, and 
was for Rs. 1,700, of which Rs. 1,560 were due 
on bahi account, and Rs. 200 were received as 
cash at the time of registration... Ohet Singh 
got a mortgage-deed on the 18th" September, 
1891, for Rs. 1,500, which Rs. 1,400 were-due 
partly, on `a decres and partly private- bahi 
account, and Rs. 100 were recéived in cash. 
Simultaneously, with the borrowing ‘from 
these money-lenders a number of loans were: 


“raised by Gurbakhsh Singh from Kirpal Singh 
- bothon bonds dnd on a baht accóunt- (as -we 
shall’ presently see when dealing with. item, 


C); with the .result.that soon after the three 
mortgage-deeds above referred to were. exé« 
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cuted Ğurbakhsh Singh found it necessary to 
consolidate them into one mortgage, with the 
most onerous conditions, in favour of Din 
Muhammad Beg’ and others for Rs. 6,100, 
and within one year of that mortgage to sell 
the whole of his land in Mauza Mananwala 
Bar to Kirpal Singhi in lieu of previous debts 
plus a cash item of Rs. 500. When we remem: 
ber that Gurbakhsh Singh was ownerof about 
1,400 ghumaos of land, of which at-least half 
the area situate in Mauza Mananwale Bar in 
the Gujranwala District was presumably very 
valuable land (seeing that its annual revenue 
was admittedly ‘about Rs. 500), that he also 
enjoyed a Jagir of about Rs. 
and that he had only a small family to support, 
when we remember these facts the conclusion 
is irresistible that he had no justification 
whatever for contracting the debts mentioned 
above which ultimately swallowed up his 
estate in Mauza Mananwala Bar. The alleged 
theft in his honse soon after his father’s death 
is not satisfactorily proved, nor, Gf proved), 
has it been shown to have resulted in depriy- 
ing him of his ‘entire cash. We are also 
satisfied that if-he- incurred ary very heavy 
expenses (which at bestis doubtful) in con- 
nection with the marriages of his younger 


brother and, sisters, these must have been ` 


met with loans’ raised from Bishen Singh 
and other creditors, which have already been 
allowed in'cénnection with item (A), and not 
with the money-borrowed from Kirpal Singh. 
There can be no question, therefore, that 
Gurbakhsh’ ‘Singh was an imprudent - youth, 
whose extravagant habits were encouraged 
by aatute money lenders, being only too will- 
ing to advance him loans on the slightest pre- 
‘text; and that being the case Sardar Kirpal 
Singh, whose father, Jaimat Singh, was 
Sarbarah Lambardar of Gurbakhsh Singh, 
and who had a long course of dealings with 
him, must be called upon, if he takes a sale 
of ancestral land from his debtor in lieu of 
his own debts, to show that those debts had 
been contracted by Gurbakhsh Singh for legal 
necessity. > 
. The following extract from the judgment of 
the Court below is significant as embodying 
the view which it has taken of the character 
of Gurbakhsh Singh and of the relations 
that existed between -him and the vendee 
Kirpal Singh: : 

~“ “My enquiry into the question ‘of necdssity 
has-shown that the -late:Gurbakhsh Singh 


500 a year, 


was recklessly extravagant and that he did 
not know how to manage his affairs properly. 
Tt was on account of his bad habits that he 
lost his seat in the Provincial Durbar.” Hè 
was so simple that he cherished a hope of 
the return of Maharaja Dalip Singh to thé 
Punjab-in full power. His intimate‘ friend, 
the defendant, does not seem to have deulf 
with him fairly and did not advise him to be 
careful in the matter of spending his money. 
Probably he wanted to catch hold of the land 
in dispute.” 

Our view fully accords with the finding. re- 
corded in the above passage, and it is not with- 
out some surprise that we observe that in spite 
of that finding the Court below has allowed 
as contracted for valid necessity, the whole 
ofitem (B) amounting to. Rs. 4,650, The 
principal reason for this appears. to us -to ‘ba 
that the Court has not rightly appreciated 
the rule as to the allocation-of the 
burden of proof in cases similar to the 
present as laid down in Devi Ditta 
v. Saudagar Singh (1) and this has led it 
to assume that because. the bond ’ dated 
the 13th February, 1691, was executed: princi: 
pally in lieu ofa number of previous bonds 
in which mention had been made of the pur- 
poses for which the loans secured by them 
bad been contracted, which purposes did 
not’ appear to be non-necessary, the debt dud 
on that bond was valid debt. We hayvé 
ourselves referred to all those bonds (pp. 3 
to 12 of the record), and have carefully . ex- 
amined the evidence of witnesses who have 
been produced to prove the purposes for 
which the bond-debts were raised. The-resnlt 
is that we cannot find any neceessity establish- 
ed and have, therefore, to emphatically dissent 
from the conclusion at which the Court be- 
low has arrived. In four of the bonds thé, 
money borrowed is stated to have been required 
for “ household expenses”; in two ot them 
for “litigation”; ; in two, again for ‘ ‘meeting 
expenses in, connection with the, birth of a 
son”; and lastly in two for ‘ ‘going to Sialkot” 
and “ 40 meet Sialkot expenses,” whatever 
that may mean. These bonds cover a period: 
of about 14 years, and as we have seen above’ 
during that same period Gurbakhsh Singh 
also raised loans from no less than three other 
jmoney-lenders in whose favour mortgages’ 


of land were executed in 1891. If he had’ 
any legal necessities in the shape of 
household expenses, including expeiises- 


Vol. IN) 


INDIAN CASES. 


837 


BARDAR BALWANT SINGH V. SARDAR KIRPAL SINGH, 


incidegtal to . ceremonial observances 
occasions of birth and marriage, and was 


‘also obliged to defray legitimate costs ‘of : 


litigation, these could be: and were, in “our 
opinion, amply met with the loans he raised 
from Bishen Singh, Chet Singh and Kanshi 
“Ram, ‘which have already been allowed in 
full in connection with item A above. 

For the foregoing reasons we disallow item 
(B) tn toto. 

As regards item(C), the bahi account relied 
upon does not appear to us to be of any. ‘great 
value. It consists of afew entries in a Igz- 
namcha and a khata bahi, coverning a period 
of about 14 years, and is sought to be support- 
ed-by the oral evidenca of four or five 
witnesses of an ordinary type. It will 
be observed that whereas inthe year 
1885-1886 Kirpal Singh lent money to 
Gurbakhsh Singh only-òn bonds, the amounts 
so lent being by no means large, in 1890-1891, 
he advances to the latter sums like Rs. 600, 
Rs. 300 and Rs. 250 (on two oniasions)’ 
simply on bahi account, and it is significant 
that no -mention whatever of this separate 
account is made in the consolidating bond 
executed by Gurbakhsh Singh on the 12th 
February, 1891, which speaks of Rs. 3,716-14, 

| being found due to Kirpal Singh after adjust- 


ment of accounts. Supposing, however, that . 


the baht account is genuine, the evidence as 
to the necessity for the” various items that 
form part of it appears to be very flimsy, and 
we find it impossible to regard it as satisfac- 
tory. ‘In respect of four items the necessity 
is put down as waste -kharch-t-khud, a con- 
veniently vague phrase which serves to cover 
all kinds of expenses, both necessary and non- 
necessary and which was probably employed 
on these occasions to conceal indefensible 
extravagance. Another: item, viz., that of 
Re. 600 is put down as being borrowed for 
payment of revenue for one year; and yet it 
was argued before us that Gurbakhsh Singh’s 
land was almost worthless and yielded little 
income. After giving every weight to the 
argument of the veridee’s learned: counsel, we 
cannot endorse the conclusion of the Oourt 
below that necessity is shown to have existed 
for any portion of item (C), and we disallow 
‘the whole of it. 

- In connection with this item we er that 
tho Court below has on good grounds dis- 
allowed the sum of Bs. 1,000 said to have 
been paid to Gurbakhsh Singh one day before 


on 


the sale in dispute (along with Res. 192. 3 for 
the purchase of a stamp paper &.,) and to- 
have been remitted by him, togéther - with 
Rs. 50 received’ before’ the Sub-Registrar, 
to his brother-in-law Sardar Gurdit Singh, 
who was then residing at Pondicherry. On 
this point’ the statement of vendee (pages 


“ 43 and 78 of the record) is conclusive against 


him: At page‘43 he says, “ Out of the gale 
consideration Rs. 18,000, about Rs. 1,509 
‘were sent by the late Garbakhsh Singh to 
Pondicherry and about Rs. 6,000 or R3. 7,000 
to, England. The late Gurbakhsh Singh 
sent the above, sums because he expected 
to get a good Jagir on the return of Maha- 
raja Dalip Singh to the Panjab.” In’ his 
statement at page 78 he repeats’ and ' con: 
firms his admission as ta the item of Rs. 1,500, 
but tries to go‘back upon the earlier dèn. 
sition sofar as it related to~Rs. 6,000 or 
Rs. 7,000 having been sent by Gurbakhsh 
Singh to England out of the sale consideration 
Rs. 18,000. We cannot for one moment be- 
lieve the second statement, and we think that 
for purposes of this litigation’ the vendee 
must be held irrevocably bound by what he 
deliberately said in unequivocal térms on the 
first occasion. | 

In this connection we cannot help remark- 
ing. that we think that the’ action of the 
District Judge, Misr Jawala Sahai, in having 
examined Sardar Kirpal Singh, defendant, 
with referencee to his statement of the 15th 
April, 1905, long after the arguments in thé 
case had been heard and thus affording 
him (though doubtless quite unintention- 
ally) an opportunity to go, back upon that 
statement on a‘ very vital point, was wholly 
unjustified. This action insdme degree preju- 
diced the plaintiffs’ case, and the learned 
Advocate-for the plaintiffs has quite rightly 
made it the subject of complaint beforé us: 
` Item (D) stands on the same footing as 
the sum of Rs. 1,009 in item (Ù), and has 
rightly been disallowed by'the lower Court. 

Asa result of the above, findings we dis- 
miss the defendant-vendee’s appeal (No. 1346 
‘of 1907) and accepting that of the plaintiffs 
(No. 1406 of 1907) decree’ in their favour 
possession of-the land in suit conditional on 
payment of Rs. 6,100 to the defendant. 

The defendant- En shall pay two- thirds 
of the plaintiffs’ costs in this Court and ‘i in 
the Court below. 
f to? Decree modified, 


638 


JAMIAT-TL-NISA v. HABHMAT-UL-NISA, - 


(s. c. 3 P. L. R. 1909.) 
PUNJAB CHIEF COURT. 
| First Crvin Arrear No. 247 or 1905, 

=, March 26, 1907. 

Present:—Mr. J ustice Robertson and 
Mr. Justice Shah Din. 
JAMLAT-UL-NISA—PLAISTIFP—ÅPPELLANT 
e versus > 
HASHMAT- UL-NISA ASD OTHERS— 
DEFENDANTS —RESPONDBNTS. 
Custom—Succession—Muhimmadan Law—Burden of 
proof— Widow—Sisier— Riwaj- i-am—Hntries attes'ed 
by non-agricultur.s! Awans of Ludhiana City. 
In all cases whero there is no fixed.or definite rule 
~ of succession, that is, where it is not clear whether 
the parties follow custorn or their personal law in 
the matter of succession, the personal law must 
. be the rule of decision. 

Daya Ram v. Suhel Singh, 110 P. R. 1906 (F. B.) ; 
81 P. L. R. 1907, followed. 

In ascertaining whether a particular tribe is gov- 
erned by custom, the Oourt shall have regard to the 
nature of the property in dispute, to the parties’ caste 
and station in life, to their occupations and their 


social environment and to` the ralo of succession- 
which may have been observed in the family in- 


the past. 

Where it appeared that the deceased's family had 
- been living in the town of Ludhiana for nearly five 
generations, that in, Ludhiana the members of the 
family had never followed agriculture as a profes- 
sion, that the deceased’s ancestor owned no ioul- 
tural land either in Ludhiana or elsewhere, that on 
a former occasion daughters were allowed shares 
in their father’s inheritance in the family and that 
the lands in suit were purchased by the deceased 
himself out of the sayings of his income as contractor 


and it was not shown that widows excluded other heirs - 


by custom : 

Held, that the facts that the deceased belonged to 
the Atoan tribe, which followed’ custom in other 
places, and the deceased had attested a riwuj-1-am 
which related to the tribe ‘residing in the Ludhiana 
City were not sufficient to hold that a definite rule 
of customary law governing thé partics in matters of 
succession was established; consequently ‘the succes- 
sion to the property left by the deceased must be 
governed by Muhammadan Law. ` 


First Appeal from the decree of Lala Achhru 


Ram, District Judge, Ludhiana, dated lst 


February, 1905, 
Mr. Muhammad Shafi, for the Appellant. 


J udgment.—the facts of this case ` 
“ been living in the town of Ludhiana for nearly 


are stated in sufficient detailin the judgment 
of the lower Court, and it is unnecessary to 
recapitulate them here. The sole question for 
decision in this appeal is whether the succes- 
sion to the property left by Chaudhri Shah Din 
deceased, an Awan resident of Ludhiana, which 
consists of movables, certain houses situate in 
Ludhiana and agricultural land situate in 
three villages in the Ludhiana tahsil, is 
goverred-by Muhammadan Law (the pérsonal 
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law ofthe parties) or by the rules of Custom- 
ary Law applicable to agricultural’ tribes in 
matters of inheritance. The lower Court has 


‘ found that the parties are governed by custom 


and not by Muhammadan Law, and has upon 
that finding dismissed the plaintiff's suit in 
which she claims tosucceed under the Mu- 
hammadan Law to ths of Chaudhri Shah 
Din’s property as against the deceased’s 


‘widow, who is in possession of it. 


After hearing the learned counsel for the 
appellant and referring to the record, ‘ve 
think. that the conclusion at which the Court 
below has arrived cannot be sustained. Under 
the Fall Bench ruling of this Court in Daya 
Ram v. Sohel Singh (1), it is now indisputable 
thatin all cases where there is no fixed or- 
definite rule of succession, that is, whera it 
is not clear whether the-parties follow custom 
or their personal law in the matter of succes- 
sion, the personal law must ba the rale of 
decision (pages 398, 400, 403). Unless, 
therefore, it can be predicated in this case 
upon the materials before us that there ig 
a definite rule of Customary Law which 
governs the-parties to-this appeal in matters ` 
of succession, we must fall back for the de) ` 
ciston of the point in issue upon the personal 
law, though ostensibly the tribe to 
which the parties belong may be said to be 
governed generally by custom and not by 
Muhammadan Law. Starting then with 
these premises, we have to ascertain whether 
it has been shown, having regard to the na- 
ture of the property in dispute, to the par- 
ties’ caste and station in life, to their occupa- 
tions and their social environment and to the 
rule of succession which may have been ob- 
served in the family in the past, that the ap- 
plication of the personal law must be excluded 
in favour of a well defined rule of custom by 
which the parties are governedin matters of’ 
inheritance. The facts which are either 
undisputed or, in our opinion, satisfactorily 
proved, are that-the deceased’s family has 


five generations; that in Ludhiana the mem- - 
bers of ‘the family have never followed agri- 
culttire as a profession, but have been either 
in service or been’seeking independent means 
of livelihood (e. g., working as contractors): 
that the deceased’s ancestors owned no agri- 


“cultural land either in Ludhiana or elsewhere; 


that the deceased’s father Chaudhri Allah Die, : 
(1) 110 P R: 1906 (F: B ); A P. L. R. 1907, ; 
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who waa in the ‘employ of Shah- Shuja, 


` (an Afghan, refugee in Ludhiana), acquired 
- house -property of ĉonsiderable`value in. theii 
„ comparatively high social position among hig 


town; that.on Allah Dia’s death: his two 
daughters, the sisters of Chaudhri ‘Shah Din, 
got shares.in thier father’s inheritance in ' 
the shape of cash (though the exact extent of . 
the shares: is,not known); and lastly-that the 


' lands in suit were purchased by thé deceased 


himself out of the savings of his income as 
a contractor. It is also.in evidence that. 
when Amir’ ‘Ali, - the’ plaintiff’s son-in-law, _ 
sued ‘the widow of the deceased in May, 1904, 
to contest the-alienation which the latter 
had made in favour of Musammat Daulan, | 
defendant No. 2 in this case, the widow plead- 
ed that the plaintiff had no locus standi to 
bring the suit, as the ` succession to. the late 
Chaudbri’s property was governed by Muhadi 
madan. Law and not by custom. .That plea 
was ‘reiterited inthe statement which the 
lady made on 16th September, 1904. The 


‘aforesaid plea and atatement, no doubt, do not 


preclude: her. from showing i in this case that’ , 
the parties were as a matter of fact governed 
by. custom“ but, they: at any rate. serve 
to’ show that the rule .of succession by’ 
which the partiés ‘are now. alleged to be 


- bound was not- considered by, the widow so - 


clear and well established. as to prevent’her ` 
from setting. up a defence denying its ex- 
istence Further, it is noteworthy,:that’ al- 
though , the” family has been settled in 
Ludhiana now for some generations, and there 
must ‘ presumably . hayo occurred, if ‘the 


‘position taken up by the widow of Chaudhri’ 


Shah. Din. is tenable, several instances’ 
-of succession “of widows on the customary 
life, ‘ tenure to- the exclusion of other heirs’ 
of male proprietors, not a single instance 
of any such succession has been citéd for 
the defendants : and apparently this is the 
. first “occasion on which any such claim has 
been put forward. 

` The oral evidence in the cage, eae pt ‘the 
-statement of Babu Azmat Ali, Head -Clerk, 
Superintending Engineer's Office, does not’ 
~ appear to us to be of eny value; nor- do -we 
think that itis of much “consequence so “far 
as the point ‘under consideration is concerned 
- that Chaudhri Shah Din attested: the : riwaj-' 
t-am “relating to theAwan tribes residing-in the’ 
Ludhiana tahsil. in which is an entry regarding’ 
the succession of a widow on. the death of a, 
apales male aa ia preference to other- 


‘conditional on the 
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heirs. -The deceased ' owned land “in “Manda 
Taraf Piru "Banda, and evidently being | a man 
of weight in the locality owing mainly to ‘his 


castemen at - Ludhiana, he would naturally be 
asked to attest the riwaj-i-am at the time of 
settlement. But his attestation of th’s ripaj: 
t-am.is by no means presiimptive evidence of 


“his own family (which was @°non-agricultural 


family and-had for generations depended 
upon service as a means of livelihood) follow: 
ing the ordinary customary rules of dominant 
agricultural tribes in matters of succession. ~~ 

On the whole, then, we are not statisfied 
upon the. evidence cn the present record that. 
a definite rule of customary law ‘governing 
` the parties in mattera of succession has been: 
established in'this case, and we must, therefore; - 
hold, in accordance " ‘with the Fall Behch 
decision cited above, that the sticceasion to the 
property left byChaudhri ShahDin is governed : 
by the provisions of Muhammadan Law. `” 

As the lower Court decided the suit upon 
a preliminary point, we'set aside its decree 
and remand the case under section 562, Civil 


_Procedure Code, for decision on the merits, 


The stamp on this appeal will be réfanded -- 


- Other Goats will bə costs‘in the cause. 


Tog ia Appeal allowed. - 





(s o. 4 P. L. R. 190; 139.P. R. 1903.) 
PUNJAB CHIEF COURT. 
Civic Rersrencs No. 23 OF 1907, SP 
April 23, 1807. 
Present: —Mr. Justice Rattigan and 
- © Mr. Jástios Lal” Chand. 
` BIRL—Areuicayr—Pemnowea 
b - versus 


- BARKHU RDAR AND orašes—OoyxořoRš:— i 


RESPONDENTS.” 

Successis2 Osrtifcace Act (VIL of 1839), ss 6, 7, 9, 
19—Apyeu azainst order grating . succession cee. 
tificate - conditional on applisant’s -filing securify 16. 
maintamable. 

„An order for grant ofa succession ‘Gortificate’ 
epplicant” filing’- security is ap~ ‘ 
poalable. 

Oase referred by Major Œ. €. Beadon,' 
Divisional Judge, Hoshiarpur Division, on ' 
19th February, 1907. 

Mr. Bodh Raj Sawhny, for bhe Petitioner. 

- Judgement.—thisisa reference under 
gadhon 617, Civil Procsduré Code, by the 
Divisional Juige of Hoshiarpur.’ The- poing 
referred for decision shd the’ Teassns fop ` 
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making the-reference are given in full in the 
stafement prepared by the Divisional Judge. 
Brijefly, on an application made by Musammat 
Biri for grant of ‘certificate under the Suc- 
cessession Certificate Act in respect of one- 
half share of a deposit of Rs. 1,100 owned 
by, her deceased husband, the District Judge 
of Hoshiarpur passed the following order 
on 23rd November 1906:— “T have. heard 
the arguments of pleaders for the parties. Ac- 
cording to Muhammadan Law a wife is, in the 
presence of sons, entitled to one-eighth share 
only. A certificate for recovery of Rs. 137-8- 0, 
t. e, One- eighth’ of Rs. 1,100 is, accord- 
ingly, granted to Musammat Biri conditional 
on her furnishing security. “As regards the 
other portion of the amount the application 
is refused.” 

„This order was appealed against to the 
Divisional Judge by, objectors, step-sons_ of 
the applicant Musammat Biri, and she pre- 
ferred a cross-objection claiming to be entitled 
to acertificate at least for one-half, if not 
for the whole, deposit of Rs. 1,100.. 


. At the héaring, however, in spite of her 
own cross-objection, it was urged on behalf of 
Biri that the appeal was premature and could 
’ nof be entertained. The learned Divisional 

_dudge was inclined to overrule the conten- 
tion, but owing to a conflict ‘of authorities 
bearing on the subjett;“he felt considerable 
doubt, and has accordingly referred the point 
for decision under section 617, Civil Procedure 
Code. . 

The authorities bearing on the question 
ate doubtless ‘conflicting. The Allahabad 
and the Bombay High Courts have'ruled that 
a conditional order for grant of certifjcate, 
such as was passed by the District Judge in 
the present case, was not appealable, while 
the very oppdsite view has been baken by the 
Caleuttaand Madras High Courts. Thelearned 


Divisional Judge referred to Bhagwani v. Manni. 


Eal(1),Bat Devkore v. Lal Chand Jivandas (2), 
Radha Rant Dassi v. Brindabun ChundraBasack 
(9), Ariya Pillai v. Thangammal (4) and 
Nannhu Mal v. Gulabo (5). There is no deci-_ 
sion on this point by this Court, ` bub there 
are two more High Court jadgmonts bearing 
on the same question, viz., Verikarasamé Nath 

(1) 18 A. 214. ba 

(2) 19 B. 790. 

(3) 25 O. 820; 2 0. W. N. 59. 

ja) 20 M. 442. 

5) 26 A, 173. 


yet = 


INDIAN: CAS, 


~ 141909 
. BS a 

v.- Chinna Narayana Naik (6) and Gauri Dat 
v. Musammat Matkia (7). The last is ap- 
parently the latest authority on the subject, 
and it is significant that one of the Judges 
constituting thé Division Bench which 
decided the case expressed himself strongly 
against the view already entertained and 
acepted by the same High Court. ` 

The former, was followed in Ariya Pillat v 
Thangammal (4), and is quoted there as an 
unreported-case. 

Under the circumstances, specially in view 
of the absence of any decision by-this Court 
bearing on the question, it appears to be emi- 
nently necessary and desirable to refer pri- 
marily to the provisions of the Act itself, such 
as arérelevant tothe point under reference. 
After providing for. making an application 
ander section 6, section 7 of the Act enacts: 

“Ifthe District. Court issatisfied that there is 
ground for entertaining the application, it 
shall fix a day for the hearing thereof...... 
And upon the day fixed or as soon thereafter 
as may be practicable, shall proceed to decide 
in a summary manner the right to the certificate.” 
` “ When the Court decides the right thereto ~to- 
belong to the applicant, it shall make an order 
for the grant of the certificate to him.” ; ; 

Clauses (3) and (4) of the section then- 
provide for cases if intricate questions . of, 
law or facts arise, or when, there, are more 
applicants | than one. Under sectidn 8, pro:: 


“vision is made for specifying inthe certificate’ 


the debts and securities when the’ District 


“ Judge grants the - certificate and ‘section 9° 


renders it obligatory in certain-spetified oases, 
and optional in others to take security asa 
condition precedent to the granting of a certi- 
ficate,” from ‘‘ the ‘person to whom the Court 
proposes to make the grant. n 
_ The right to appeal is conferred by section 
19 of the Act “from any order of a District 
Court granting, refusing, or revoking a 
certificate under this Act, and the High 
Conrt. may, if it thinks fit, by “its: order 
on the appeal, declare the person to whom 
the certificate should be granted. 33 : 
Itis clear from . these various provisions, 
that the order granting the certificate is to 
follow as anecessary and indispensable result 
of the favourable decision as to right to the 
certificate. “When the Court decides tha right 
thereto to belong to the applicant, it ‘shall: 
(6) 5 M. L. J. 28. < ; 
es A. L- J. 606, 


ret 
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make the order for the grant of the certificate ` 


- to him.” The decision in the éase thus 
‘obviously takes the place ‘of judgment in a 
-regalar suit and the order granting the 
certificate is the resultant decrae or formal 
éxpression of the adjudication. An order 
_Yequiring security may “ba intervened in 
certain cases as a condition precedent to the 


grant, and ib shall ba intervened when the. 
Coart prəpəsəs to proczed under clauses (8)- 


and (4) of section 7 of the Act, but the real 
order granting the ‘certificate is passed ac- 
tually under section 7, and not under section 
9. When the security is ordered to be taken, 
the order passed is an order granting the cer- 
tificate conditional on security filed. Bat the 
order does not, by reason of the supervention 
of thecondition relating to security,cease tu be 
an order granting the certificate. Tho order is 
an order granting thé certificate as a- neces- 
“sary result of the decision as to right to the 
certificate, and such order ‘is appealable 
under. section 19, whether it be an order 
granting certificate subject to'a condition or 
an absolate order unencumbered with any 
condition. Tho words used in section 19 
~ are, “from the order.of a District Court 
granting & oartificate,” and such order is 
clearly the order referred to in clause (2) of 
section 7 of the Act. i 
This view raceives considerable support 
from the natura of the order to be passed on 
appeal recorded by section 19, viz., it is an 
order declaring the parson to whom the 
certificate should be granted, thus randering it 
clear that tho real subject-matter of the appeal 


- -isthe decision of the lower Oourt as to the 


right to cartificate. In order to allow the 
appeal it is doubtless further necessary that 
an order for grant of certificate should have 
been passed, but the circumstance that such 
order is absolute or conditional, appears to be 
immaterial for entertaining an appeal under 
section 19. Inthe present case there is no, 
room for doubt that the order uzder appeal 
. “was a finalorder,-which followed the decision 
_by the Court as to the right to the certificate. 
This is rendered clear beyond any shadow of, 
doubt by thé latter portion of the order. 
refusing td grant the certificate for the re- 
maining seven-eights of the deposit. The 
last portion of the order was certainly appeal-. 
able, and so the former, though conditional 
- in its form. À 5. A g 
“Jhe matter in this respect seems to be 
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“analogous to a decres'in a pre-emption suit. 


A conditional decree “passed under’ section 
214, Civil Procedure Code, is appealable ad 
a decree in spite of the condition -attached 


-that the suit shall’ stand dismissed if the 


condition is not fulfilled as required. Such’ 
decree or order is not ambiguous as was 


„assumed to be the. case’ in Nannhu Mal v. 
< Gulabo (5), where it forms the chief reason 


for holding that the order is not-appealable. 
What is ‘to be looked at is the order as passed 
and not what it might be in future, if the 
raquired condition be not fulfilled. There is 
no implication at the time that tho rélief is 
refused and not granted, and the appeal is 
maintainable against the order as praséd in 
express terms and not against what it might 
imply to be in future. With all due respect 
for the learned Judges who decided the case, 
we are, therefore, unable to endorse the view 
“ that a bifurcated order of the kind: would, 
if an-appeal lay, be open to appeal. by both 
sides. It would be open to appeal by both 
that it was an order granting 4 cortificate, 
and it would-be opan to the other side to say 
that it was an order refusing a cartificate.” - 
We fail to see that thera is any dilemma-in 
the matter. Nor ara we able to find much 
force in the second reason given in the sams . 
judgment’ by a reference to the terms of 
section 9 of ths Act. No doubt the words 
used are *“ thé person to whom it proposes to 
make the grant.” But, as explained already, 
these words merely require a condition 
precedent to ba added “to the grant.’ It does 
not, however, follow. that-by reason of thd 
supervention of suc condition the -order 
ceases to be what it purports“to be on’its face 
viz , an order granting the cartificate. = 
In Bhagwani v. Manni“ Lal (1), the order 
appealed from was held to be only an inter- 
locutory order and not the final order in the 
case. The exact terms of the ‘order'are . not 
given in the jodgment, bat Mr. Justice 
Mahmud interpreted.the order as expressing. 
an intention .to -give the certificate om 
furnishing security. As already .remarked, 


-the order passed in the present case is incap-. 


able of bearing any such construction.’ Bat 
in Radha Rani Dassi v. Brindabun Chandra 
Basack (3), the order appealed against said: 
“ Brindabun Chundra Basack will be granted 
certificate...... provided that hegivessecurity”,, 
and yet it was held to-be an order granting 
‘a certificate within the meaning of section ~ 
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19. In Bat Devkore v. Lal Chand Jivandas (2), _ 
‘Appellant. - . 


the appeal was filed by the very person to 
whom the certificate-was granted, complaining 
against the condition as to security. It was 
held without any discussion, following 
Bhagwani v. Manni Lal (1), that the appeal 
did not lie though it was recognised that there 
were some points of difference in the two 
cases, but not material, the same principle 
being heldto be applicable. It is unnneces- 
sary for the purposes of the present reference 
to decide whether an order as to security 
passed under section 9 of the Act is -or is not 
appealable. In Ariya-Pillai v. Thangammal 
(4),-a farther order was actually passed after 
the security was filed and yet it was held that” 
the original order granting the certificate 
conditional on giving security was appealable. 
The judgment in Venkatsam: Naik v. China 
Naryana Natk (6), was referred toas an 
authority to support the view taken. 

. The latest case reported on the subject, as 
remarked at thè outset, is Gauri Dutt v. 
Musammat Maikia (7), and in this case 
Richard, J., expressed himself strongly in 
agreement with the view entertained by 
the, Galcutta and Madras High Courts. For 
the reasons already given in full, we consider 
that this view is in complete consonance with 
a proper interpretation and scope of the 
relevant provisions of the Act, and we hold it’ 
to be commendable. We; therefore, decide 
that the appeal was maintainable, and direct 
’ that.a copy of this judgment be transmitted 
~ to the learned Divisional Judge forinformation 
and guidance. 


S - 





(s. c. 9 P. L. B. 1909; 133 P. R. 1908.) | 
PUNJAB CHIEF COURT. | 
First Crvi APPEAL No. 113 of 1905. 
f July b, 1907. 
Present:—Mr. Justices Rattigan and 
Mr. Justice Shah Din. 
HUKAM SINGH—Ptatstirr—ApPRLLANT 
BHAGWAN DEVI AND otaars—DarenDants 
RESPONDENTS. i 


Oùstom— Family custom—Succession—Widow—Life- _ 


estate—Maintenance—Jagirdar Sodhi Khatrts of Feroxe- 
pore District. h 
No oustom- was proved that in the family of 
the, partids, Jagirdar bodhi Khatri» of Ferozepur Dis- 
taict, widows were not entitled to life-estate but only 
to maintenance. ` : 
x First appeal from the decree of Mirza 
Zaffar Ali, Sub-Judge, Ist Class, Ferozepur, 


dated 28th October, 1904. : 
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Bhagat Ishwar. Das and Mr. Browne, for the 


Lalas Kansht Ram and 
the Respondents. ere 

Judgment.—the history of this liti-_” 
gation, the facts of the case and the -various 
points upon which the parties were at issue in 
the lower Court are fully set out. inthe judg- 
ment of the Sub-Judge, -Lst Class, and need 
not be here recapitulated,-as-the one and only 
question before us on this appeal is whether 
plaintiff, Rai Bahadur Sodhi Hukam Singh, 
has succeeded in proving: that, by a special, 
custom obtaining among members of the” 


Dwarka- Das, for, . 


“family to which the parties belong, the widow 


of a deceased proprietor is entitled merely to 
maintenance and not to a life-estate in the. 
property of her deceased husband. - This pro- 
perty. consists almost-entirely of land, and it 
was upon the assumption that it was land, 
and land only, that the appeal was argued be- 
fore us. The Sub-Judge discussed this ques- 
tion with great care and arrived at: the con- 
clusion that plaintiff had failed to establish 
the special custom which he alleged to obtain 
in the family. This finding has been vigo- 
rously contested by Mr. Ishwar Das; and we 
have had the advantage of having the ques- 
tion very ably and elaborately argued by him 
and by Mr. Dwarka Das, and we take this 
opportunity of expressing our indebtedness 
to these gentlemen for the assistance which 
they have given us in deciding the case. - 
“The parties are by caste Sodhis of the Fe- 
rozepore District, and they belong to a well- 
known and influential family of jagtrdars. 


' It is thus quite possible that-a family of this 


kind should have (as Mr. Ishwar Das con- 
tends) special customs of their own, different 
in essential particulars from the customs ‘pre- 
vailing among less influential and less wealthy 
members of the Sodhi caste But obviously the 
onus probands of establishing a custom which is | 
at variance alike with the personal law of the 
parties (¢.e., Hindu Law) and with the usual 
rule obtaining among agricultural tribes, must 
rest upon plaintiff who sets up this special 
custom, and we have to see whether he has 
succeeded in discharging this ‘onus. ae 

` Tor a proper understanding of his counsel’s 
arguments upon this point, it is necessary to- 
supplement in some particulars the genealogi- . 
cal table given by the Sub-Judge in his judg- 
ment, and we accordingly subjoin a table 
which supplies the necessary particulars ;—~ 
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“The property now. in suit belonged to Mul 
Singh, son of Kishen Singh, who, died child- 
less in September, 1897, and the present dis- 
putei is as to whether his widow, Musammai 

- Bhagwan Davi, the real defendanbi in the Case, 
‘ia entitled to retain that property upon the 
usual widow’s life-estate, or whether she Gan 
‘claim merely to be maintained thereout, the 
propcrby déscending to the collaterals. of. “her 
lato busband, of whom plaintiff is one. In 
support of his contention that by the cus- 
tom: specially obtaining in this family the 
widow is entitled to maintenance only and not 


to alife-estate, Mr. Ishwar Das relied upon:—’ 


- (a) Statements to that effect made at vari- 
ous times by the inale members of the family; 


(b) certain alléged instances in this family of- 


widows receiving maintenance only ; (e) in- 
stances in other Sodhi families of Ferozepore 
Disirict;and (d) the provisions of ihe rwaj- 
_t-am. We will deal with these seriatim. 
` (a). Unquestionably the male members of 
the family have on various occasions asserted 
that by the custom of their family widows 
are entitled mérely to maintenance (see, for 
example, the jawab dawa printed at page 7 of 
‘the: &upplementary -paper-book’ hereinafter 
- preferred to'as book B); the statement of Sodhi 
Kartar Singh at page 10 of the same; and the 
atatements made in 1886, in the case of Sodht 
` Bhagwan Singh v, Musammat Sama Kaur, by 


Ragutath Singh, Man Singh, Rajicdra Singh, 
Inder Singh and Bishen Singh (pages 12, 13, - 
14, 15 and 23 of the samé); the statement ' of | 
Ajit Singh. dated 17th July, 1898, (page 22- 


of the same); and the statements in this case 
of Ruddur Singh, Hira Singh and Balwant 
‘Singh pages 107, 108 and 112 of the ociginal 
“paper book (hereinafter referred to as book 


‘A.). Except as regards their latter statements — 


Mr. Divarka Das contended that these state- 


ments were inadmissible in evidence. We are. 


not inclined to accept, this conténtidn, but we 
‘do not feel called upon to’ decide the point as 
‘we are clearly . of opinion that the statements 
in question are worthless. They were obvi- 
- ously made in the interests of the persona 
making them; they are (as we shall presently 


show) inconsidtent with the actual practices > 


prevailing in the family; and in the litigation 


of 1886 they were discredited .by the. Divi- - 


sional Judge on the ground that they were 
“made in the interests of the male and to the 
prejudice of thefemale membersof thefamily), 
see the judgment of the Divisional Judge, 
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“in no way justify his conclusions. 


. f1sc9 


eas 


dated.19th July, 1886, in the case above men-" 
tioned. Lapse of time-has certainly ‘hot en~” 
hanced the value of these statements, while 
the statements to the same effect made i inthis. 
case by Balwant Singh, Ruddar Singh, Ragu- 
nath Singh and Inder Singh are cbnoxious to 
the same objection that they are obviously 
gelf-irterested. These persons have not joined ` 
plaintiff in the launching of this suit and 
doubtless they have reason of their own 


-for standing aside, but they dre clearly inter- 


ested in depriving Musammat Bhagwan 7 


_ Davi of her life-estate. Balwant Singh admits 


candidly that he has no cértain knowledge 
of the customs of the family in this particular, 
and Ruddar Singh bases his expésition of 
these customs upon certain instances -whioh 
Moreover, 

‘as against these self-interested statements, 
-we have the statements to the exact 
contrary made by Sodhi Kartar Singh, 

Sodhi Ram Singh (plaintif’s own father) 
and other male members’ of - the family 
in the cases connected with the succes- 
sion, of the widows of Sodhi Jawala 
Singh (see, e. g., the plaint filed in the cafes 


“of Sodhi Bhagwan Singh v. Mussammat Har 


Kaur, dated 10th July, 1883, and the ‘state- 


-mont made by Sodhi Kartar Singh before the 


Oommissioner of Lahore on the 1st June 1871 ` 
paper book A ‘page 129. Of course if these 
various statements relied upon-by Mr. Ishwar 
Dass had been adverse to the interests of the 
persons making them (as were the statements 


-last above referred to), they would havé been 


entitled to every consideration. But, so far 
from this being the casé, they wers made ob- 
viously in the interests of the male. members 
ofthe family and to the prejudice of the 
weaker and less protected members of that 
family. As such they cannot, in our opinion, 
carry any weight, especially i in a, case “where. 
the contest is practically one betwesn the ` 
male membérs on the one side (for practically 
thatis here the case) and a woman fighting 
for her rights on the other side. Under thesa 
circumstances, we think we dre justified in 
ignoring these stétements and in holding that 
the point atissue must be decided by refer- 
ence rather to the actual custom proved to 
prevail in this family than to the self. intérest- 
ed statements as to the nature of that 'cus- 
tom made from time to time by the male 
members of that family. 

AU The real question then is “whether ‘the 
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alleged special custom has been established - 
‘by thè evidence on the record. Mr. Ishwar 


Dass argues ‘that: it has, and relies upon the . 


following’ as well- established instances of 
? widows ' receiving maintenance merely and 
‘pot a life-interest i in their deceased hushand’s 
. properties. - 


_ @ The case of A Kasanga Prom Kair, 
‘widow of Mukand Singh, -son of Didar Singh. 


-In support of this instance referencei is made 
to the letter of Sumand Singh “book B, page 
5, line 20) ; and ‘the ‘evidence of Rajindar 
‘Singh (page. l4, ibid), Ruddar Singh 
(page 107, ‘book A), .Kirpal Singh. (page 
110, yoid) e and tothe document printed ‘at page 
45 of. hook B. The last mentioned document 

-is relied t upon by Mr. Ishwar. Dass for various 


peon and we may,. therefore, at once . 
pose, of it. 


| It purports , ‘to be a copy’. of 
the original, but it is not certified or authen- 
tigated, and it was ‘apparently produced dur- 
appointed i in that case. " We are ‘entirely i in 
the dark as to how this copy was ‘made. or _ 
obtained, ‘and: though it was. seemingly at- 
tached ,to the file of the case then, pending, 
wo think it would” bo. unsafe to accept, ‘ib as it 
. stands as a true copy of the original. But © 
even if we did ‘so accept it, it would riot ‘be 
of a cbnclusive character as we, have no Enow- 
ledge of tho nature of the „inquiry, of which- 
it purports to be the record, and it is perhaps" 


not saying too much to assert ‘that an investiga- mot réceive a share of the estate, Jas” 


pion i into custom | made’ by a Tahsildar in the 
year 1846 was presumably ‘not of. that 
ks thorough and sear ching character which would 
satisfy the Courts to- day. But leaving this. 
question aside, we -do not consider” that this- 
instance has been “established. There is no 
evidence that’ Mokand Singh possessed any 
landed property ; ‘his brother, Mahan Singh 
‘(father of Beant Singh) certainly had no 
„buch property. (see the evidence of Ruddar 
Singh, book A, page 107),. and itis highly 
improbable, therefore, ‘that Mokand Singh 
‘possessed any | such. If, therefore, ag seems 
likely, he | left merely 2 jagir income, his 
widow, would naturally not receive a share of 
| that income but. -would receive merely a 
< Maintenance allowance. ‘therefrom. This s80- 
_ called’ instance is for this reason “inconclusive 
when we aro ‘dealing’ (as here) with the ques- 
_ tion.of succession to landed Pana 
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B; lines 29, 30), 
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Gi). The case of Musammat As Kaun, widow 


of Beant Singh, son of Mahan Singh. 


-Ruddar Singh and Kirpal ` Singh” (pages 
107 and 110 of book A) speak. to this instance, 
but here ‘again’ there- is no evidence that 
Mahan Singh left his son, Beant Singh, any 
landed: ‘property. « On the’ contrary; Ruddar 
Singh, definitely asserts that -he, ‘(Mahan 
Singh)’ was possessed of no land and, that, he 
left merely a jagir, income “and” 2 “house. 
Naturally Beant Singh’ ay widow would receive 
share -of the jagir. Mr. Ishwar. -Dasg was 


` compelled.to admit that qua jagir income a 
- widow could under no circumstances ` be pn- 


titled 410 more than maintenance, but, it is a 
significant fact that the widow was allowed-to 
retain the house’for her life.’ “Ab best, thero- 


_ fore, this instance is also inconclusive. 


(Gi) The case of . Mus rinimat Gulab ‘Kaur, 
widow of Partab Singh; son of Jagat Singh, E 
As regards this ingtance, we were referred 


“to the! statements of Man Singh (book B, 


page 15), Inder’ Singh (book B; page 15). 
and Kartar Singh, (book B, page, 9); the ritwaj- 
am, (book B, pege 6); and the’ evidence of . 
Raddar Singh, (book A; page 107) and, of 
Raghunath Singh, (hook B, page 19). 

But it is in evidence that Partab . Singh 
(the husband of Mygammag , Gulab Kaur) 
predeceased his father, Jagat. Singh, (see 
‘the statement of Sodhi Kartar Singh (bopk B, 
page 11, line 32), and congequently it is not 
surprising that Musammat Gulab, Kaur did 
she 


would certainly not be regarded as an heir ; 


'to Ker father-in-law, especially. in the pre- 


gence of the latter's other sons, Man “Singh, 
Khazan Singh and Uttam Singh. The 
extraordinary thing is that this ledy actually 


-sued Man Singh,- her déceased adhan d; 


brother, and: secured a decree against him 
for maintenance: ““(see. book B, page 10, 
This instance is, therefore, not in 


‘point, though incidentally it shows the 


independence. of the ladies óf the family. ` 


(iv). Thè case of Mussammat Khem Kaur, 


“widow of Karam Singh, son of Bhagat Singh. 


Here again we were referred to the Biwaj-t-: 
am and the statəments of Inder Singh, Kartar 
Singh, ‘Raghunath Singh andjRuddar Singh, 
but inthis case as in the last. we have it 
proved that the woman’s husband died in the 
life-time of her father (see page 11, book 
As Karam Singh’s: father, 
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‘Bhagat! Singh, at his death, left two other sons, 
it would have been suprising if Katam Singh’s 
widow -haq been: able to establish. her. right 
tö aucceéd to a share in her father-in-, 
law's, property. She was presumably “quite 
content under these‘ circumstances. with the 
allowance -of Rs. 5 per mensem which she 


“was fortunate enough to secare from her, 


deceased husband's brothers.- 
“ (o) The: case . of Masammats Budhan. ardi 
“Bhani, widows of Jaswant Singh, son of Man 
' Singh: 
In this case again the, husband died i in the 
life-time of his father, but the instance is one 
of some’ significance. Balwant Singh, the 


brother of Jaswant Singh, déposes as fol- 


lows :— 

‘Jaswant’ Singh was my brother. ‘He died 
‘in ‘his father’ s life-time. My father had 
executed a deed of gift of land in his favour, 
but it Was not given effect to because he died 
“about 9 months after the, date of the 


deed. ` He left two widows, ~ Musammatè 
Badhan and Bhani. “They. are living.. 
‘They receive, Rs. 200 . annually each 


‘dnd 20 ghymaons of land are also given to 
both. The muintenance was fized by my father 
anid he tdok an agreement from them that they 
0014 not ¢ claim anything more. 1 produce the 
‘agrpoment which is dated 20th April, 1886.” In 
"eross- -examination headded: “Jaswant Singh’s 
“widows reside in the same house in which 
they did’ during his’life-tinie. The land which 
“Jeawant Singh ‘held on mortgage: was ‘made 
“over to hid widows’ ™ (book A, page 112). 
‘This instance, s0 far. from helping plaintiff, 
‘seems to us to’ afford. strong evidence against 
‘the existence af the alleged custoni. Jaswant 
‘Bingh died in his father’s life- time, ‘and yet 
‘the latter” felt “ib -necessary to bind the 
‘deceased's widows down by`an “agreement. to 
‘be coutent with a maintenance allowancé, and 
in that‘allowance was comprised the, house in 
which Jaswant Singh resided and the lands 
, which ` ‘he held in ‘mortgage. Why was it 
necessary to secure this agreement if by the 
custom of the: family a widow was at best 
entitled merely to maintenance P And, be it 
remembered, this agreement was taken from 
ladies whose husband had predeceased his 
father and whose position was, therefore,, 
infinitely less strong than that of a lady whose 
husbatid had succeeded to his father’s estate 
and died - thereafter. That under the cir- 
cumstances the ladies succeeded in securing a 
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money allowance as well as the house sta 
mortgaged ` lands is evidence of the. extra- _ 
ordinary rights accorded to ‘widows in, this. 
family, and as an instance, this, case „would ` 
(as we have remarked) seem to help “the, 
defendants far more than it does the plaintiff. | 


(vi) The case of Musammat Jiwni, widow ` 


of Ranjit Singh, son of the said Man Singh. 


Jnthis case too the evidence of ‘Balwant 


Singh, the brother of Ranjit Singh, - is fatal 
to the plaintiff. That person admits that he 
and Ranjit Singh (who was only 19 years old 
when he died) were joint in estate ‘and that 
their estate was in,charge of, the Court of 
Wards. He adds: “When Ranjit Singh died, 

I was still in charge of the Court of Wards, 

and the Depnty. Commissioner decided, with 
tho sanction of the Financial Commissioner; - 
that Raujit Singh’s widow should get the 
annual allowance of Rs. 200.” As Balwant, 


i ‘Singh was joint with his dead brother, ha 


‘naturally-succeeded by right of survivorship ` 
to the whole of the joint éstate, and it is idle, 
iherefore, torefer to this case as an instance 
of the widow ‘receiving maintenance only, 1 
‘more especially as it was ‘scarcely likely that 
‘the widow would care to embark on litigation 
against the Court of Wards. Mr.. Ishwar. 
Dass, i in his reply to the. arguments of Mr. 
Dwarka Das, practically admitted that thid 
so-called instance did not help the plaintiff. . 

(vit) The case of the widow of Mahan Singh, 
sm of Didar. Singh. 

This case is dealt with at piges 1—5 of 
‘book B. It is not a case of a widow claiming 
against collaterals, bat of a mother’ claiming 
as against her sons. It appears. ‘that Mahan, 
Singh and his’ ‘gong “separated during, the 
former's life-time, and that on Mahan Singh’s s 
death his widow took possession of ‘the shard 
which had been retained by. her husband; 
Subsequently litigation ensued in'the Patial 
Courts, and it was held that the share. takon 


„possession of by Mahan Singh’s widow was a 


in excess of her reasonable requirements, and 
that consequsntly the lady must be content 
with an allowance of merely Rs. 800 ber 
annum. We cannot see how this case is in. 
any way in point. The dispute was between , 
a mother and her sons and it seemnis ` to us, 
‘obvious that, in presence of the latter, the 
mother could not possibly claim to be heir, to 
the property left by her deceased husband, 
even though the latter had separated from 
his sons, Despite this severance they were 
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_atilt-his heirs in praferenca to his widow, ae š 


after his: death his sharə: would descend to 
them and not to her. The instanca is wholly 
irrelevant to the quastion-now bəforə us and 
néeds no further discussion. The above are 


the: instances inthe family itself apon which’ 


Mr. Ishwar Dass relies. As we have shown, 
notone of these instances ‘lends support to 
‘tlie appallant’s contention: ‘We now proceed 


to-deal with instances in other Sodhi families. ` 


(c) The first instanco is that'of Musammat 
‘Nandi.’ For this so-called instance we have 


‘merely a vague statement made by Sods 


Bishen Singh (at paga 114 of; printed Book A). 
No details whatever ara given, and Mr. Ishwar 


Dass was compelled to admit that no weight : 
oould ba attached | to this part of the- Witness! a 


evidenca; ' 

: The next instance is that-of Musammat 
Nand Kaur. As regards this instance wé 
have, (1) (printed book B, page 13), a vague 


statement’ by Sodhi Man Singh (madé in 1886) 


to. the effact-that “a cywa ralating to Anand- 
pur was fought in 1845.. In that case‘too 
maintenanca was: fixed”; (2) a similar; bat 
rather mərə datailed,~ Statement by Sodtht 
Rajindar Singh, in the same litigation (print- 
4, ed book, page 14) ; and (3) -the copy of’ the 
report mide by the Tahsildar in 1843 which, 
is ‘printed’at page 45 of the printed book B. 
Practically this so-called instance depends 
upon the said copy, and, as' we have already 
rom wk31,that copy is not certified or authea- 
ticated. In addition to this objection wə ara 
in the d wrk as to tha nitara'and scop2 of tha 
injuiry mvi3~bz tha Ta%sildar iw 1343, and 

“ af bast the statemants then‘allezai to have 
been muda by the ancdatora of tha parties 
“weraatatemants mado in thaic own interests, 


and, as such, naturally not entitled’ to mach. 


weight. : 

The last instanca referred to by Mr. Ishwar 
Das isthut of Musammats Thakri and Bhag 
Bhari (printed bsok B, pages 18,19). This 
is at best @- most inconclusive instanca. A. 
suit was brought by one Sodhi Waryam Singh 


against thréa widows, Mussammaits Thakri, 


,Bbag Bhari and. Harnam Kaur. The two 
“former entered info 8 compromise With the 
plaintiff, the term3 of which are seb oub ab 
page 18 of book B. The third. widow, how- 
ever, contested the claim, and the case ‘was 


carried up to this Court. - The facts are fally- 


get out in the judgment whioh was delivered 
on the.31st Jaly, 1901, ‘The result of this 
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case was a..moral victory for Musammat' 


Harnam Kaur, for though it was held hat: 


she was ot entitled to claim partition of the 
estate, it was admitted that she had a Tight 
to retain possession of - her husband's share 
Such, then, are the instances 
upon which the appellant relies, and it ‘is’ 
hardly too much to say that the result of a 
critical examination of these instances is that 
so far from establishing the. contention put 
forward on behalf of appellant, they tend (if ’ 
anything) to support the case for the re- 
spondent. 

{d) To turn now ‘to the riwaj-i- -am. “The 
material ‘portion of this docament ‘ig printed ` 


at page 6 of book B, and is to the following” 


effect:— . . 
The question put to the people of the Sodhi 


caste i in tahsil Muktasar, Ferozepore District, . 
was : — What are the rights of the: widow or 


widows of a sonless proprietor, in regard’ to 
the acquisition of hig property after’ his 
death P” The answer was: ' There _ are 
different customs on the above point. 
some places widows were given maintenance 
and at’ some places, they remained for their 


_ lives in possession of-the_ property left by 


their husbands”. 

In the last column instanėss aro given in 
support of this statement, and as instances 
in support of the first párt of the statement, 
reference is made to the cases of Musammats 


- Prem Kaur, Galab Kaur and. Khom Kaur, 


These are the instances with which we have 
alreviy dealt-above, and it is evident’ from 
what we have remarked concerning them 


` that they cannot support the statement that. 


Stes 


the Piwa- -t-am, which was cee in 1872, 
it ig to say the least remarkable that no 
reference whatever is therein made, to the 
widows of Sodhi Jawala Singh who died 
about 1869. Those two ladies, Musammats 
Hw Kour and Jai Kaur; admittedly succeed- 
ed to their *deceased husband’s estate and 
were in possession theraof in 1871- 72, upon 
the usual widow’stenure. Às we shall’ present- 
ly point out, this instance is ‘unquestion-- 
ably, the- strongest and “best authenticated 
one in ‘the family and the omission to refer to 
iti in the riwaj-t-an greatly. detracts from it 
any valpe which might ‘otherwise attach .to 
that document, if the instances cited in 
sapport of ths “ maintenance” rule were 
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per se sustainable. In point of fact, however, 


these instances do not support éhabrole, and ` 


oonsequantly the docament does not in any- 
appreciable degree help. the appellant. 


The onus probandi being on plaintiff and he, 


haying failed to establish his contention that 
a special custom obtaing in this family where- 
by widows a are > entitled marely to maintenance, 
we might content ourselves" with dismissing 
the claim on this ground. The question 
involyed, however, is one of, some importrnce 
and in order to strengthen the conclusions at 


lich we have arrived ‘we may profitably refer à 


the evidence - adduced by Muammat 

Bhagan Devi in favour of her counter-alle- 
gations, 

Undoubtedly the strongest 7 piece of evidence 
in her | favour consists in the, succession to 
Sodhi ‘Tawala Singh. That person died in 
1869 and upon his death, Sodhi Kartar Singh 


(plaintiff's uncle) reported to the Revenue ~ 


officials that the-deceased’s heira were his 
widows, Musammats Har Kaur and Jai Kaur. 
Mutation ` was “accordingly effected in the 
"names of these ladies and they entered into 
possession upon the usual life-estate enjoyed 
by widows. Apparently, they very soon 
began to alienate parts of the property and 
guits were. from time to time brought by the 
deceased's | ‘collaterals for the purpose of 
obtaining, declaratory- decrees to the, effect 
that the widow's alienations would not affect 
their reversionary rights. . In these - suits in 
which plaintiff's father and other collaterals 
were parties, it was admitted that the widows 
‘were in possession of the property for their 
life-time. Later on, probably owing to the 
: adies’, mismanagement of the estate, -the 
property was taken by the Court of Wards 
into its custody, and in 1876 part of the pro- 
perty was leased by the’ Court, on behalf of 
the ’ widows, -to, the collaterals: who by 
‘accepting these leases ` tacitly admitted the 
Tights of.the widows. This then is avery 
strong instance in favour ofthe contention 
that widows in this family succeed, on the 
death of their ‘husbands, to a life-estate in 
the ‘property, and as against ib we have not 
one ‘single instance of a widow ‘having been 
‘given maintenance only, the instances cited 
by plaintiff being explainable on grounds 
already set forth above. Another instance 
in this family which supports the defendant, 
Musammat Bhagwan Devi’s position is that 
of Musammat Ganga Deri widow of Kabul 
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Singh. Sodhi Bishon ` Single (plaintifts 
witness and the- leading member of - the 
family) admits that Musammat Ganga Devi 
‘at first received a share in the property 
left by her late husband, ” though -he adds 
that subsequently she received maintenance 
only, (see page 114, A). This evidence is not 
quite accurate. . What really happened was 
‘that on Kabul Singh’s death his widow-obtain- 
ed possession of the whole of-his share in the 
property which he had held jointly with his 


“two brothers, Sodhi Bishen Singh and Sodhi - . 


Autar Singh. Sometime, thereafter, the two . 
latter sued the lady.for possession and dur- | 
ing the pendency of the case and after a 

mass of evidence had been recorded, 
the dispute, (as so often ‘happens in cases 
where collaterals sue the female ‘members of 
the family), terminated in a compromise 


- the terms-of which are set out at page 20 of 


book B. - The importance of this case, how- 
ever, lies in the fact that on- Kabul Singh’s 
death, his widow obtained possession. of his 
property and she could hardly have dared to 
put forward a claim thereto had the custom 
ofthe family been such as plaintiff alleges. 
That the lady was subsequently induced by 
cajolery or forced by compulsion to come to 
a settlement with the plaintiff is not sur- 
prising and in no way lends colour to the 
contention advanced by the: plaintiff in the . 
present case. . The other instances cited by 
defendants “are as follows :— 

(a) The-case of Musammat Sahib Kaur, 


_totdow of Kesar Singh. 


`- It appears that Kesar Singh died in the 
life time -of his father Man Singh, and that 
on the death of Man Singh, the latter’s 
widow, Musammat Ram Kaur, and’ Kesar 
Singh’s widow, Mussammat Sahib Kaur, took 
possession of the estate. The name of 
Musammat Ram Kaur was alone entered in 
the revenue papers, and cotisequently, on the | 
death of. Musammat Ram Kaur, -Mtsammat 
Sahib Kaur felt compelled to bring a suit to 
recover possession of the property from the 
defendant, Khushal Singh, who had taken 
possession thereof .as an alleged adopted son 
of Man Singh. The Court of first instance 


“dismissed the suit on the ground that it was 


not proved that plaintiff or her-husband had 
ever been in possession of the property, - 


-her husband having died before his father. 


On appeal the Commissioner. (Mr: Brandreth) 
found that on the death “ of Man Singh both 
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his widow and Kesar Singh’s widow suc- 
ceeded jointly to the estate and have baan 
recognised by the family and understood by 
them to ba holding and occupying jointly 
up to-the prasent time,” but he never- 
theless rejected the appeal on the ground that 
such a joint possession, even though it has 
continued for 49 years, cannot be heldin our 
Gourts to create a right, (see judgment 
dated 2nd August, 1873). Musammat 
Sahib Kaur thereupon preferred a further 
appeal to this Court and eventually won her 
oase, the Court holding that upon the find- 
ings of the lower ‚Courts the widow had 
established the fact of her possession, and 
that such possession should not have been 
disturbed, and that for the tima of her life 
thé widow was entitled to proprietary 
possession of the landin suit (order dated 
24th March, 1874) . 

(b) The case of Mussamm1t Sama or 
wan) Kaur, widow-of Bhola Singh. 

This was rather a pecaliar case. One Bhola 
Singh died, leaving a son and a widow. The 
son succeeded to the property, but died 
shortly afterwards, whereupon his mother 
Mussammat Sama Kaur took possession of the 

- property. A suit to dispossess her was brought 
by. Bhola Singh’s brother, Bhagwan Singh 
(W. D. I), and it was in that sait that 
the various defendants deposed to the effect 
that by the custom of the Sodhrs of the 
district a widow was entitled merely to 
maintenance. The Divisional Judge dis- 
believed this evidence (judgment, dated 9th 
Jay 1886), and held that the defendant was 
entitled to the property for life, and with 
this decision’ the Chief Court refased to in- 
terfere. This case was throughout fought on 
the assumption that a mother was by custom 
in the same position asa widow, and it is, 
therefore, a-relevant instance in the present 
Buit. - 

i (c) The cass uf Musammat Harnam Kaur, 
` widow of Sodhi Babu Singh of Ohojwan. 

The facts of this case were briefly these:— 
There were three brothers, Sodhi Wariyam 

- Singh, Sodhi Jiwan Singh and Sodhi Basawa 
Singh. Sodhi Babu.Singh was the sonofoneof 
the two last mentioned. Sodhi Jiwan Singh, 
Basawa Singh and Babu Singh having died, 
mutation of names was effected in the 
names of their respective widows, Musam- 
mat Thakri, . Bhag Bhari and Harnam 


(Sa- 


Kaur. Several years thereafter Musammat 
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Harnam Kaur applied to the ->pevrenue 
authorities for partitionof the joint estate, 
ani it was then and then only that Wariyam 
Singh, the surviving brother of the Jiwan 
Singh and Basawa Singh, brouzht a suit for 
a declaration tothe effect that Musammut 
Harnam K wor was,not entitled to claim parti- 
tion, As the sait proseedei,-its natura was 
changed, and the further questisn arose who- 
ther by castom of tha, Solis widows wora 
entitled to maintenwnes only or to possession 
of their husband’s estates. In this suit Mu- 
sammats Bhag Bhari and Thakri were im- 
pleaded asco dafendants; bat (as mentioned 


in an earlier part of this judgmant) they 


entered into a compromise with the plaintifé 
and left Musamnz! Hinam Kaur to contest 
the Iclaim. The District Judge, after an 
elaborate inquiry into the castom of the Sodhis, 
hold that the. defendant Musammat Harnam 
Kaur was entitled to succeed to her husband’s 
land, but that she was not entitled to claim a 
regular partition. This decree was practically, 
confirme1 by the Divisional .Judga, and the 
plaintiff preferred a farther appeal to the 
Chief Court. The following extract from the 
jadgment of this Court is of material in- 
terest i in the present case :— 

“Prom the-order passel by the Divisional 
Judge.the plaintiff appealed to this Court, 
and tne case has baen argued at great length 
as though it was necessary to determine 
whether the parties ara bound by custom 
or by Hindu Liw, it baing now allegadan 
behalf of the plaintiff that the family is 
joint and that Hindu Law applies. We see 
no sufficient ground for examining this point. 
The then mutations effected on the deaths 
of the threa husbands show that no objectioa 
was made to the widows being entered as 
succeeding to the usual widow's _ estate 
recognised by customary law. The plaint 
itself relies on custom and is wholly silent 
as to Hindu Law, and some of plaintiff’s own 
witnesses appgaled to custom. The im- 
portation of Hindu Law is an after-thought 
introduced through the ingenuity of lawyers.” 
The Court theraupon proceeded to consider 
whether plaintiff was entitled to the relief 
claimed by him in his plaint and „held that 
lie was so entitled inasmuch as it is not 
open to a widow to claim partition of the 
joint estate in which she possesses a life-in- 
terest accruing on the death of her husband, 
Thus though tha point was not properly in 
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issue, the question whether by the custom of 
the Sodhis a widow is entitled to mainten- 
ance merely or to a life-estate wag elaborately 
investigated i in this case, and the Chief Court 
accepted the finding- oF. the lower Courts 
upon that question, the: result being that 
Musammat Harnam Kaur remained in posses- 
sion of her, late husband’s estate, though 


she: was ‘at the same time declared incompe- ‘ 


tent’ te’ claim partition of the joint property. 
i (g) There are two instances from Mauza 
Mallan; a neighbouring village. From the 
certified’ copies of-the matation entries it 
‘appears: that Musammat*’ Partab Kaur and 
Nand Kaur. succeeded on thé death of their 
respective husbands to life estate in the 
latter’s properties. - aya 


(e) Finally we havé certain instances testi- 


fied to by the witnesses Bhagwan Singh, Gur 
Dyal Singh and Gurdit Singh (book A pages 
115,116). Upon these Mr. Dwarka Dass laid no 
particular stress and rightly so, for no details 
are -given by the ‘witnesses, but so far as 
they’ go they ‘support the contention put 
< forward on defendant's behalf. Taking, then; 


the whole of the evidence into consideration 


we-areof opinion; (1)’ that plaintif has 
entirely failed to prove the special custom 
upon which hevrelies; and (2): that Musam- 
mat Bhagwan Devi, on the other hand, has 
succeeded in showing . that in this family, 


no less than in other- Sodhi families of the 


district, the ordinary rule of custom observed 
by agricaltaral tribes prevails, and that a 

widow succeeds on her iusband’s death to 
B life-estate in’ his property. It is & signi- 
ficant fact in this connection that.in every 
instance in which a dispute between the 
male and famale members of various Sodhi 
families has had to be adjudicated upon by 
the Courts, the victory has in every instance 
rested with the weaker sex, though in some 
cases the latter have, for reasons which aré 
obvious, ultimately compromised with ihe 
collaterals. 

The result of our finding is’ that the pre- 


sent suit’ was rightly dismissed by the Sub- . 


Judge and we accordingly reject this appeal 
with, costs. i 
; j Appeal dismissed. 


INDIAN CASES. 


- [1909 


(s o. 8 P. L. R. 1909; 82 P. È. 1903.) si 
PUNJAB CHIEF COURT. .~ uta 
Secon Cryin Arrear No. 1377 oF LAA ar 
April 2, 1908. - 

| Present: Mr. J astice: Kensington and 

-© -. Mr. Justice Ratiigan. 
DHANI—Darenpant—ApPRLLANT 
versus 

NARAIN SENG E 
Husbant -and “wife—Restitution ` of conjugal rights 
—Abandonment of wife—Ducretion of Court. z5 


A Oourt is not bonnd to decree a olaim by a hay- p 
band for oustody of his wife. It has a discretion, 
in such cases and should refuse’ to exercise ‘that dis- 
cretion in favour of a husband who has ill-teated or ` 
desertod his wife or been guilty of some other matri: 
monial offence. . h 4 


Mussammut Utti v.` Hira Singh, 78 P. R. 1898, Har- . 
nim Singh y. Kishni, 95 P. R.. 1898; Surjyammi 
Disi v. Kali Kinta Das; 28 C. 37; Tekait Mun Mohini 
v: Bastnta Kumar, 28 C. 751; Husaini Begam v: ~ 
Muhammad Rustam "Ali, 29 A.222; ; A. W.- N, (1907). 
27;4A.L. J. 60;, Moonshee Bloor “Raheem. v. 
Shumsomnissa Begarh, 11 M. I. A 551; 8 W.R. 8 (P. c.) 
relied upon, 

Ghismi z. Musammat Mehran, 60 P. R. 1879 (F.B. de 
distinguished and doubted. : 

Dhanjibhoy Bomanjiy. Hirabai; 25 B. 644, 8aravaenat ` 
Perumal Pillai v. Pogvayin, 28 M. 436; Avtrunessa 
Khatun v. Busloor Meah, 84 0. 79; 110. W. N. 7237, 
referred to. 

Further appeal from the decree ’ of W. A, 
Harris, Esquire, Additional Divisional Judge, ` 


: Shahpur Division, dated 29th August, 1907. 


Mr. Fasal-i-Hussiin, for the Appellant. . 
‘Mr. Nanak Ohand, ‘for the Respondent. , 
Judgment.—This isasuit for custody 


. of wife, and has been admitted by the learned - 


Jadge in Chambers . with. a view to final - 


‘decision being arrived at as to the correctness 
‘or otherwise of the ruling of the Fall Bench 


of this Court reported as Ghini v. Musamm 
Mehran (1). That raling is strictly not | in h 
point in the present casé inasmuch. as the 
parties here are Hindus’ and the Full Bench 
in express terins restricted ‘their ‘decision’ to i 
casesofthis kind arising among Muhammadans. 

It may well bea question whether this dis- 
tinction is in any sense substantial, and it 

may also bé questionable. whether the roling 
of the Full Bench is sourd. Jt is cpposed , 
to well considered decisions of the Bombay, - 
Madras and Calcutta High Courts: see 
Dhanjibhoy Bomangi v. Hirabat (2), Saravanat 
Perumal Pillus v. Poovaji (3) and Asirunessi 


_ Khattin v. Buzloor Meah (4). But upon ‘this ` 


(1) 60.P. R. 1879, (F. B.) 
(2) 25 B. 644. ` (3) 23 M. 436.. 
* (4) 34 ©, 479; 11.0, W, N. 437, - - 
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“point we do mot in the present case feel 
called upon to express'an opinion, as we have 
no hesitation in holding that upon the facts 
as disclosed, the plaintiff is not entitled to 
ask. the Courts:to grant him the decree for 
which he prays. As to some of the facts thera 
is some doubt, bat the following facts are well 
established. . The plaintiff and Musammat 
Dhani were married.about 20 or 25 years 
` bafore-the institation of the present suit in 
1891 or. thereabout. Musammat Dhani gave 
birth to a daughter, and shortly afterwards 
she ‘either was turned out from her husband’s 


-house or she left it of her own acoord. .In- 


1898 (that is, some years after the event 
above referrad to) her husband, tho present 
plaintiff, brought a suit for custody. of his 
wife, but this suit was dismissed in default 
unde: section 102, Civil Procedure Code, as 
the plaintiff did mot appear on the date fixed 
for the hearing. At this time the plaintiff was 
living at Mauza Rauwaj in the Patiala State, 
a. village admittedly only seven ko} from the 
villaga whera the family- of tha wife hive 
their ancestral home. Plaintiff himself has 
admitted that he and his wife have not lived 


together sinca the date of ‘the previous suit, ` 


and it is clear upon the evidence that he 
made no attempt. whatever to enforce his 
marital rights from 1898; when he allowed, 
his previous suit to be diamissed in default, 
up to November 1906, when, taking ddvant- 


age of the fact that his wife was paying a- 


short visit -to her brathers in the Lyallpur 
District, he instituted the persent proceedings 
in the Court ofthe Munsif at Lyallpur making 
the woman and her brother “02. -defendants 
inthe case. Obviously this.. was a piece of 
- sharp practices on his partas he very well 
knew that the defendants would have con- 


siderable difficalty’ in addacing evidence in ' 


_ that Court ` in.proof of their answer to his 
claim. It is admitted that the wife has, a@ 


daughter, and we havéno doubt ourselves that- 


the sole object with whioh the present suit was 
; brought ` was to obtain possession of this .girl 
with a view to marrying her, at a profit to the 
plaintiff, to some one or other. We regret to 
think that itis equally probable that the main 
ground upon, which this claim has been 
defended by the brothers of the woman is 
that the defendants are ‘anxious to share the 
profits of any such transaction for themselves. 
‘But with these motives we: have nothing to 
do. All that we are concerned with is whe- 
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ther the hasband i is entitled to almi busta 
of his wife, and, as regards this. question, 
we are decidedly of opinion that:he has for; 
feited any such right which ‘he ‘otherwise 
would have had. His wife either was ejected 
by him from his hoase or left his: protection 
some time before- 1898. He madè a feeble 
attempt to get her back in that year, but 
did not press, his suit. Thereafter, though 
she was living only a few miles‘off . with her 
father’s family, he refrained from taking any 
steps to assert his marital rights for some 
eight years and admittedly made her no 
allowance. After this lapse of time he comes 
forward once again and endeavours to assert’ 
his right to her custody. The woman was 
present in Court before us, and, in answer to 
questions put to her-by us, asserted that she 
had been turned out of her home by her 
husband some 16 years ago and vehemently 
protested that she should, not be compelled to 
go back to him. She is fairly advanced in ` 
years and is suffering from goitre of a very 
pronounced type. ‘Taking all these facts into | 
consideration, we have no doubt that the 
husband ‘actually deserted the wife and 
abandoned her, and that his prasent claim 
is preferred not so much for the purpose ‘of, 
covering his- wife as for ulterior purposes. 
In face of such ‘desertion and abandonment; 


. we hold that he has no longer any legal claim 


to her custody. A Court is notbound to deoree 
a claim by a husband for custody of his wife. 
It has a discretion in’such cases and thera is 
ample authority for the proposition that it 
should refuse to exercise ‘that discretion “in, - 
favonr of a husband who has ill-treated or ` 
deserted his wife or been ‘guilty of some’ other 
matrimonial offence, see “Musammat Utti y? 
Hira Singh (5), Harnam Singh v. Mesanin 
Kishni- (6), Surjyamom Dasi ¥. Kali Kanta 
Das (7), Tekait Mon Mohini Jemadai v; 
Basanta Kumar Singh: (8) and Húsaini Begam 
v. Muhammad Rustam Ali Khan (9). As 
remarked iby their- Lordships of the Privy ` 
Council, “it may ba, . too, that a gross ‘failure 
by the: husband of the performance of. the 
obligations, which the marriage.contract im- ` 
poses upon him for the benefit of the wife;: 
might, if properly proved, alford good grounds 

(5) 78 P. R. 1833. ~' (6) 953P. R. 1893, > 
~ (1) 230. 87. (8) 38.0, 751. . 

(9) 29 A. 223; A W.-N. (1907) 27; 4 A. LJ. 69, 

(10) 11 M. L A. 551 at p. 6158 W. R. 3 (P.0.). ~- 


“with costs Wrong tout ag against the appel- : 
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for refusinghim’the assistance of the Court.” 
Moónshes Pazloor Raheem v. Shumsoonnissa 
Begam (10). In'the presént case we have it 
clearly establisied’ that the husband has for 
‘years past failed to fulfil the obligation of 
‘giving his wife a home and of supporting her 
-and her child, and it is, in our opinion, too 
late for him, after this lapse of time, during 
which she has: been- dependent on her own 
family for support, “to come forward and assert 
his rights as. her husband. We accordingly 
‘accept this appeal and dismiss plaintiff's snit 


lant: ` 
aj : : E = 
abet 9 BO 8 nk 4 Appeal accepted. 
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“ment inconsistent with written statemeni—Injustice to 


the other side—Practioe—Oonrersion, essence of —Inten- 
tion of converter—Demand and refusal—Denial 
owner's ‘title—Oontract Act (IX of 1872), ss. 108, 
178, 179, interpretation and object of—Power of pledge 
— Possession,” meaning of—Priincipal -ard ajent— 
Pakki adat agenoy —Payment of Commission, effect of 
—-Liability of master for fraud of rercunt-—Sudden 
dishonesty of qualified and tried agent—Liabdility of 
principal—Accoun’s, suit fr—Warehouteman pledging 
goods deposited and "getting them back—Owner’s right 
to ask for a general ace unt of dealings from pledges. 


“Zhe plaintiff stated that che bought certain bales 
and entrusted them to the second defendant, as his 


muccadam, for warehousing, that the second de-- 


fendant pledged the bales to the -first defendant 
Bank and that in spite of his demands, the latter has 


_not restored his goods or accounted for them or 


- „against the first defendant. The 


3 


made compensation for them. - Plaintiff prayed for 
the recovery of the value of the bales; and farther 
pray yed inthe alternative that if it bo held that the 
pledge’ by the second defendant to the first defen- 
dant was valid, then the plaintiff was entitled to 
stand-in the shoes of the second defendant and to 
enforce any claims which in respect of the said 
bales the ‘second defendant might have enforced 
first defen- 
dant in effect replied that it never had the plain- 


tiff's balés; that if they were among „the bales - 


pledged `, by the second defendant, ‘the pledge 
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was valid, that if any of the “bales pledged to 
the bank were -in fact lost ‘or missing, which the 
Bank denied, such loss was not occasioned by any 
carelessness, negligence or fraud on the part of: the 
Bank. The -parties went to issue on these points. 
When the action had been' opened and some evi-- 
dence led, the defendant Bank by its cross-exami- 
nation indicated that it -intended to rely on the 
defence shag tt the Bank ever received the plaintiff's 
‘bales from the second defendant in pledge, it re- 
turned them to him. The plaintiff objected that it 
was an entirely new defence, that it wasinconsistent 
with the defences raised in the ‘pleadings and issues 
and that ittook him by surprise; further, that if, it 
‘were a good defence, the plaintiff's ` right to follow 
the bales into the hands of the vendees from the 
second defendant was now barred . by the lapse 
of time. Defendant asked leave toamend his written 
statement: 

Held, that tho amendment could not be allowed. as 
it was inconsistent with the case made out in the 


” written ‘statement and could: not be made without 


injustice to the other side. . 

It is a general rule of pleading. that the defendant - 
must raise by his pleadings all ‘such gronnds of defence, _ 
as, if not raised, would be likely to take the opposite 
party by surprise or would raise ‘issue “of fact not 
arising out of the previous pleadings, as for instance 
release, payment, performance &o; sgo too, all facts 


< Which show a subsequent disehage of & Once “snb- 


sisting cause of action mustbe specially pleaded; 
such as, for instance, that the defendant had paid the 
debt or that it had been released.- 


The rale regarding theamendment of slaning oats 
upon a deduction from the broad principle pf estoppel; 
and ‘in that view contributory carelessneas on the 
part of the other party is not very material. The test 
is whether owing to the party who wishes to amend 
having kept back either intentionally or through 
carelessness an ‘attack or defence which he after- 
wards wishesto use, and thereby placed his ‘oppo- 
nent in such a position that that defence or attack 
turns the Beale against him, the opponent could not be 
placed.in the same position, as the opponent would 
have been in, had it been disclosed to him at the 
proper time, then the amendment cannot be allowed. 


Weldon v. Neal, (1887) 19 Q. B. D. 394; 56 L. J. Q 
B. 521; 85 W. R. 890; Tildesley v. Harper, (1878) 10 
Oh. D. 393;.48 L J Ch. 495; 39 L. T. 652; 27 W. R. 
249; Steward v. North : Metropolitam Oo., (1886) - -16 2 
B. D. 556; 55 L. J. Q. B. 157; 65 L. T. 35; 384 w 
R. 316; 50 J. P. 834, Clarape dev. Commercial Union” 
Association, (1883) 82 W. R. " Ging.) 262, referred to. 


E The rule of English Law that ‘payment of commis-, 


sion is conclusive proof of the existence, to a. certain 
‘extent, of the relation of principal and agent, does 
not apply with the same force to pukki adut dealings 
in Bombay.. we 


Armstrong v. Stokes, (1872) L. R. 7 Q. B. 539; 41 L. 
J. Q. B. 253; 26 L. T: ‘872: 21 W. R. 52; Bhagwandas 


v. Kanji Devji, 7 Bom. L. R. 611, referred to. 


Conversion arises in one or two main ways, first, 
by a, wrongful taking. “but more commonly by a 
wrongful detention. Where the person charged with 
conversion hagexercised over the goods dominian 
with, the ownership of “the right- 


‘ = ar 3 


`~ 


| „than the 


in his charge.” 
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ful owner, then there .hasbeen a conversion from 
that moment. ; f ah A ada aga 

Conversion really. depends upon the intention of 
the converter, until intention has been given effect 
to by some definite act which is in fact .o 
oonversion.. -t ° 2 a; : toe 
. Itis the intention of the converter that fixes him 
with responsibility, not the mera accident of the 
time at which the true owner may happen to comè 
down upon him. ' A 

There may be ,conversion before any such act as 
actually passes the property to another, or- changes 
or destroys it., It is immaterial whether the act’ takes 
placé béfore or after demand, provided the intention 
is clear. | $ k 

Assòrtion of: dominion, inconsistent with the 
dominion of the lawful owner, is the essence of 


| conversion and that again has to be ascertained 


-by intention eithor shown in conduct or expressly 
avowed. 5 A | 


.Demand and refusal iş, only evidence of conver- ' 


sion, when the demand is made while the goods are 
in the possession -of.the defendant. , A fiat and false 
denial: of evor having had tho goods is ns good and 
éonclusive evidence of conversion, as A refusal while 
the goods are in the defendant's possession. 

Though demand and refusal is good evidence of con- 

version. conversion itself is apart. eed 

The Union Credit Bank Ltd. v. The Meraey Docks 

Board; (1899) Q B: 205; 68 L. J. Q. B. 842, 81 L. J. 
44;. Foster: v. Stewart, (1814) 8 , BM. and S. 198,- 
referred to. Tas ae 
In India, the powers of sala are more restricted 
powers of pledge. For the purpose of 
~ giving 8 good “title by sale, the possession must have 
been with the consent of the owner; for the purpose: 
of making a -valid pledge all that is necessary 
is that the possession shall not have been ob- 
tained from’ the owner or the person having the 
lawful custody of the goods by an offence,or by fraud. 

- Section179 of the Contract Act has been framed in 
the interest of the bona fide pledgee; it -covers ‘all 
cases of de fucto possession of such a kind that in 
accepting the, pledgd from the person ‘having that 
de facto possession, the pledgee could not reasonably 
be supposed to know that he was advancing money 
on another man’s goods. ee 

Sections 108, 178, 179 are not meant to protect the 
owner but the bona file buyer or pledgee. - ' 

‘The posseasion contemplated in section 178 is not 

“juridical possession but -something a ‘good deal 
short of it, All. thatisrequired is that it should 
not have been obtained by an offence’ or by fraud. 

- Possession may roughly be divided into three main’ 
divisions: —Detention, imperfect or qualified possession, 
and potfect or qualified ; possession. „It is only the 

-‘doubtful cases of imperfect or qualified possessfon 
which fall within the scope of the seotion above referr- 
ed to. Qualified possession is that kind of possession- 
.to which the law has always attached.the right to pos-" 
fessory remedies. ý | ~ = 

A warehouseman, who has his own jettas and go- 
downs completely.under his. own control, who may. 


- put locks on his doors, who might, if the goods de- 


sited with him were wrongfully taken from him,. 
ring an action for, their recovery; is certainly “in 
Osseasion of those goods as long as they reniain 
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- Hill v. Simpgon, (1801)7 Vesey 152; Wilkinson v, 
King, (1809) 2 Camp. 335; Pickering V. Busk, (1812) 
15 Wast.88. 13 R. B. 316; Cole v. The North ‘Western 
Bank, (1875) L. R. 10.0. P+ 364, referred to` dnd ex 
plained. , (eee Baie POS A 
Gresnwood v. Halqustte, 13 B: L. R. O. O.L 
43; Cooper v. Willomatt, (1845) 1 C. É.. 672; 14 L: J. 
O; P. 219; 1 Jur 598, Biddomoyee Dabee v: Bittaram, 
4.0 497; 80. L. R. 398; Shankar v.:Mohonlal, LL 
B. 704 at p. 705; Le Geyt v. Harvey, 8 B. 601; Seager v. 
Hukma Kessa, 2 Bom. L.'R. 458; 24 Ọ. 453; Naganada 
Davay-v.-Bappu Chettiar, 27 M. 424, explained and . 
dissented from. . `=- _. ; whee he 
„ A master. is liable for the fraud òf his own 
Servant committed in the ordinary ootrse of his 
business. a 4 ae E 
If a principal employs an agent to keep him “ins 
formed, and that agent is thoroughly competent, 
and might have kept him informed; but in fraud of 
his principal and in violation of his duty, keeps back, 
information which he has, the principal is not affected 
with the knowledge of his agenta. In all large buši- 
nesses, employers must repose confidence in varying 
degree in'their subordinates; and where 8 principal has’ 
employed qualified agents, “who have for years served, 
him well and -have given him no cause at all, for, 
suspicion, the sudden, dishonesty of oné’ of them ought 
not to. bo imputable to the principal, because it’ could 
not have been foreseen by him. . , ; 
"Coley, Nurth Western Bank, (1875) L. R. 10 0. Re 
824, not applied. ~- pad ony 
Where a warehouseman pledges goods entrusted 
to him with another and gots them back, the real 
owner of the goods can follow them or their proceeds 
as far as the pledgoris concerned. , But he can- 
not sue for a sort of general account from frat to 
last of all dealings between thé .pledgor and the 
pledgee. His propor remedy is. to geta 
d307e3 asinib ths pledgorand to have it executed 
against his assets. - a 
Foster v. Stewart, (1814) 3 


M. ind 8. 191515 R. R, 


- 482, distinguished. - 


Mr. Raikes and Mr. Lowndes, for the Plain- 
tiff. © i - PAG AN, 
TheHon. Mr. Strangman, Advocate-General, 
Mr. Inverarity and Mr. Jardine, for De: 
Defendant No. 1 applied for ímeñdment ó? 
his written statement. Beaman, J. delivered 
the following | i | 
: Judgment,.—the question I have to 
answer arises thus. The plaintiff states that 
he bought certain bales and entrusted them, 
to the second defendant, as his Muccadam, 
-for warehousing; that the said second, defen- 
dant pledged the said bales to the first defen-, 


| dant- Bank; and that in spite of his demands 


the said defendant Bank has not restored, his- 
goods or accounted.for them or made compen- 
gation for them and so forth. : In. the alter- 


“ native if itshoald be held, that the pledga 


the- first 


.by. the, -second “defendant to the: first 
then the 


defendant Bank was valid, 


edd 
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plaintiff ‘claims to` stand in the shoes of 


thie second defendant and to be entitled to en- 
force any claims which in respect ‘of the said 
bales, 399in number, thesaid second defendant 
might have enforced against the said first de- 
fendant Bank. That in substansi is what the 
plaintiff’s-case amounts to. 

The first defendant. Bank | in effect replied 


thatit had never had the plaintiff’s 399 bales; _- 


that if they were among the bales pledged’ by 
the second defendant the pledge was valid; 
that if any of the bales pledged to théBank were 
in fact lost or missing, which the Bank dehied, 
such lọs3 was not odcasioned by any careless- 
ness, negligence or fraud on the part of the 
Bank. ‘The parties go to issue on those plead- 
ings, and the defendant Bank raises issues 
embodying the substance of the above conten- 
tions, When the action has heen opened and 
some ‘evidence led, the defendant Bank by its 
cross-examination indicates or appears to indi- 
cate that it intenda, to rely on a defence, that 
if the Bank ever did receive the plaintiff's 
' 899 bales from the second defendant in pledge, 
it returned them to him. 

` Therupon the ‘plaintiff objected that this 


` WaS ‘an entirely new defence, that it wasincon-" 


“sistent with the defences raised i in the plead- 
ings and i issues; and that it took him -by sur- 
prise. Further that if it were d good defence, 
that is if the Bank could show that thése -399 
bales had beeh returned to the second defen- 
dant and had been sold by him to others such 
as. Gaddum & -Co., Volkart Brothers and 

others, the plaintiff's right to follow the bales 
into their hand, suppose the selling was un- 
authorised, was now barred by the lapse of time. 
In, the argument which followed, the 
Honorable and learned Advocate- Géneral for 
the defendant Bank contended, first, that the 
Bank had committed no blunder in pleadings, 

_and that the defence was within the scope of 
the form of action adopted. by the plaintiff, and 
necessarily implied i in it. and, therefore, open 
to the Bank to raise without specially plead- 
ing it. Secondly, that if it was not, an amend- 
mént should bë allowed, because the facts 
upon which the defence rested were equally 
available to the plaintiff, and if he had used 
due diligence’ and care in examining the books 
of the second defendant, between -1903 and 
November 1904 when this suit ‘was filed, he 
could have been, ought to have been, and must 
have been aware of what had become” of the 
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It is a general nae of pleading that the de: 
fendant must raise by his pleading all such 
grounds of defence as if not raised world be 


‘likely to take thé opposite party by. surprise 


or would raise issue of fact not arising out of | 
the previous pleadings, as forinstance, release, 


„payment, performances &c., O. XIX, R. 15. So 


too allfacts which show a subsequent discharge 
of a once subsisting cause of action must be 
specially pleaded: such for instance as that 
the deferidant had paid the, debt or that it 


- had been released. 


_ Now letus see what the defendant Bank’ 
had pleadéd. In para. 3 of the written state- 
ment the Bank, after describing the godowns 
in which it saya that bales pledged by the 


- second defendantto it were received and stored, 


goes on :— 
“The keys of the said godowns were alyrays 


' kept by the acconntant,or one of the assistant 


accountants, of these defendants, and were 
daily (except on holidays) given by him toa 
godown- keeper who was in the exchisive Ber- 
vice of these defendants. - AÍl the bales which 
were in the said godowns were in the exclusive 
custody and possession, of, these defendants, 
and were not in the custody or possession of 
the, second defendant. These defendants have 
no knowledge as to whether any bales in the 
said godowns were the property of the plain- 
tiff or had been entrusted by the pane to 
the second defendant.” 

- Then the defendant Bank ae on to ~des- 
cribb the marking of two bales which ‘were 
found in its godowns, and Were claimed by 
the plaintiff and says: “These defendants “do 
not admit that any bales of the plaintiff wero 
ever in any of the said godowns.” And go on. 
to say that “if any of the plaintiff's bales ex- 
cept the two, which were found and which the 
plaintiff claims but these defendants do ‘not 
admit to belong tò him, were in the Bank’s 
godowns,” it was without the knowledge. ‘and 
consent of these defendants and that ‘these: 
defendants are in no way responaible for any 
such bales. 

- In pam. 4 ‘of the eaten statement ' the 
Bank státes:—“‘All the bales in the said go- 
downs had been received by these defendants 
in-good -faith from the second defendant. $ 
Then in para. 8, “with reference to the allega- 
tions made in the ninth para. of the plaint, so 
far as these defendants are aware, these de- 
fendants have never been in possession of any . 


of the 399 bales there referred to other than 
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the two bales mentioned in.para. 3 of this 


-written statement.” 
The ninth para. of the plaint is this:— “Tho 


-plaintiff has called upon the first defendant 


Bank to hand over the said 399 bales, but 
_the.first defendant has failed or neglected to 
do so.” The ninth para. of the defendant's 
“written statement says, “with. reference to 
the allegations in thetenth para. of the plaint, 
these defendants do -not admit that among 
the bales pledged to these defendants by the 
‘second defendant there were ever any- bales 


_ claimed by the plaintiff other than the two 


bales mentioned in para..three of this: written 
stalement.” “These defendants do-not admit 
‘that any bales of ‘the plaintiff-were ever 
lost-or made away with by.or, owing „to the 
carelessness or fraud of some: or: any: .of the 
officials etc.” 

The tenth para. of the “stat aye that 
of the 399 bales pledged with the, defen- 


_dant Bank 897 are now lost or missing “the 


same having been, as the plaintiff charges, 
lost or made atvay with, by or owing tothe 
carelessness or fraud of some of the ono 
of the Bank.” , 

In para. tenth of tho written statement the 
Bank says, with reference to the allegations 
in’ the eleventh para. of the ‘plaint, “these 
defendants state that these defendants have 
sold the’.whole of the. bales pledged 
with these defendants by the second defen- 
dant except the two bales mentioned in the 
third para. of this written statement.” The 
allegations in the eleventh para. of the plaint 
referred to were that the defendant Bank has 
“recently sold a number of bales so pledged 
to the Bank by the. second defendant.” 

Now is there anything at all in that plead- 


- ing which raises or even hints at an inten- 


tion of raising this plain and simple defence: 
“It is true we had. your bales from the 
second defendant but we returned them to 
him long ago? ™ I confess I find it difficult to 
discover anything of the kind. 
fendant says the plaintiff is suing in conver- 
sion,-and hemust, therefore, prove affirmatively 
that through -fraud or neglect or carelessness or 
some other cause, I have lost or appropriated 
or -destroyed or done something with his 
goods which will entitle him to the remedy of 
that kind ofaction. And as he hasto prove that, 
it is open to me to meet him when the time 
comes by saying: “Ihave not been guilty of 


anything stall. ‘I had the goods but I return- 
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ed them long ago”.to the man from .whom:I 
received them.” Forms. ofaction never were 
important, in this country and they have lost 
most of the importance they | used to have 
in England: But,if we must look ab this 
from that point of view, what after all has 
a plaintiff in conversion to show? Surely. no 
more than that there has been a wrongfyl 
taking, or using or destorying of. the goods, 
or the exercise of a dominion over them in- 
consistent” with the title of the, owner. And 
if we must go a little farther into the his- 
tory of the action, conversion as everyone 
knows grew out of trover, and for a long. 
time the plaintiff, in conversion, bad, to al- 
lege a fictional finding by. the defendant, it 
was enough that by finding casnally on in 
Any “other way the defendant had got hold 
of ‘the plaintiff's goods-and .had exercised a 
dominion. over’ them inconsistent with the 
plaintiff’s-title.. And then if the goods were 
mot forthcoming the defendant. would have 
had to pay the plaintiff the market. price of 
the goods, on the day of trover. Why it 
should be supposed that the plaintiff is to 
know what the defendant has.done with the 
goods or whether he has them or not, I do 
not know. If the defendant curtly replies, 
I never had yonr. goods at all, it appears to 
me that the plaintif iw conversion would 
naturally seek io convince the Court that he 
had, that, having so far succeded, the.defen- 
dant would have to account for. them. And 
that is precisely what ib seems to me he ought 
to do in his pleadings. Has he done it 
here? What in fact all his pleadings . taken 
together amount to. Over’ and over again he 
repeats, in the passages I have quoted, that 
he never had the plaintiff's bales at all; that 
if they did get into his godowns, by accident 
he was not aware of it, .and was not respon- 
sible for it. At the same time he tells 
the plaintiff plainly that he had the exclusive , 
control of those godowns; that he had his 
locks on them. and that no one could take 
anything out or, I presume, pnt anything in, 
without his consent. Then-he goes on to say 
that there are two doubtful bales, which he 
will not admit to belong to the plaintiff's lot, 
found in these godowns. But-he ` reiterates 
that exeepting those two bales, he will not 
admit that he ever had the custody of any 
others belonging to the. plaintiff. And ha 
further denies that if he had they were lost 
through any fraud or carelessness on his part, 


` 
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Now these pleadings seem to ma plainly to 
mest the plaintiff on the ground he. has 
‘chosen. He alleges that his bales were 
among those pledged by the second defendant 
to'the defendant Bank. The defendant Bank 
admits that these godowns held all the bales 
which the second defendant pledged to these 


defendants. And it further contonds that if. 


it should appear that what it denies, namely, 
. that included in the pledging were the 399 
bales of the plaintiff, they too as well as the 


rest were validly pledged. That being all that - 


is raised in. the written statement, natu- 
rally the plaintiff would say:-If I can prove 
that my bales were pledged along with” the 
rest to the Bank, and. went along with the rest 
into’ the Bank’s ‘custody and possession, all I 
shall then have to do is to show that the 
pledge was invalid, and that I am,- therefore, 


entitled to have my goods back or their value. _ 


And so far as the plaintiff is concerned the 
parties go to issue on that understanding. I 
say, that from a careful consideration of the 


issues which the Bank itself raised, I do not - 


find in any one of them the faintest allusion 


to this defence. T do not find in any one of © 


them the least indication that the plaintiff 
would be met in this. way. To say, first, 
that‘you never had the goods, and, if you 
did have them, you have not lost them 
through careleBsness, is a very different thing 
from saying you had.the goods but returned 


them. In respect of the loss the fact that- 


the défendant meets that part of the case by 
denying negligence and so. forth implies that 
if they are not to be found, the goods are 
lost. .It certainly-does not Suggest to my 
mind that ‘they have been returned. , Again 
it is notas though they had been returned to 
the plaintiff himself. Then no doubt it would 
have been idle for him to pretend that he did 
not, know it.” But there the situation is 
peculiar: Both the defendant Bank and the 
plaintiff have been dealing with a middleman; 
who turned out to be a swindler. Returning 
the goods to him would not necessarily have 


given the plaintiff any notice, and as, accord- - 


ing to the case which I understand the Bank 
nów wants toset up, the goods were imme- 
‘diately sold to various merchants, it is clear 
that unless that defence were clearly raised, 
- the plaintiff would goon in the belief that 
‘the Bank mast either have the goods or have 
lost thémi in some iy that would fix the 
Bank with liability. a o ot 
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It is pretty clear that the Bank were quite 
ready with this defence, and that, if they had 
thought it necessary to do so, they could and 
would: have asked for leave to amend. Since 
it can scarcely be doubted that this defence 
was inthe contemplation of the Bank, J] am 
perfectly sure that if it was not disclosed in ` 
the pleadings, it was because those who 
advised the defendant Bank firmly believed, 
and for that matter still .do believe, that it 
was open tothem to take it under the scope 
and form of the plaintiff’s - action without 
specially pleading it. And that fact has 
occasioned me much anxious thought. For- 
where the point seems to meso clear, one 
| way, while eminent counsel evidently think it 
quite as clear the other, Iam compelled ;to 
go. over and over again’ in wy own mind 
every point and argument, whith I can think | 
of as favouring the opposite conclusion. I 
have done this. Ihave devoted much time, | 
and such ability as I have, to a full considera- 
tion of the question whether to bring in that 
defence, an amendment of the written state- 
‘ment, or perhaps it would be better to say, & 
supplementary written statement, a-contizu 
ance, were necessary. “Where “it is really a 
case of continuance, of course the matter of 
defence should properly have only come to the 
knowledge of the defendant after action com- 

-inenced. “And I do not think that is alleged 
here. Itis true that the Bank doas allege > 
that this defence was only discovered ‘a short 
while ago. . But even so it might have beet 
brought before the Court before the’ trial , 
began. Taking into consideration all the ` 
principles of pleading to which I have adverted 
can it be held that the defendant Bank may 
raise this defence in this way without amend- 
ing? In other words was it a blunder not 
to specially plead restitution ?- I am forced to - 
‘the conclusion, for the reasons I have given, 
that it was. Resumed those reasons amount 
to this. The plea is a special plea raising 
a definite question of fact which cannot be 
collected out of.the preceding pleadings. It 
is in the nature of, and clearly. analogous to, 
if not. exactly the same as, the commor 
instances of discharge ;‘ and in all those cases. - 


- the authorities are clear that there must be & 


special pleading. The line of defence thus 
disclosed must surely take the plaintiff- 
entirely. by surprise. : It ison the face of it 
inconsistent with the case made ont on the 
written statement. Andon that account too: 


- had 
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it might ba doubted whether, eyen wore ib 
necessary tó amend to bring ib in, such 
amendment could ba allowed. 
clearly of opinioa that this dsferc3 has not 
baen raised in the ‘written statement, and 
that it is in its natura a naw dofeac3s which 
the plaintiff could-not have anticiputed, Had 
if been raised when the suit was filed in 1994 
and had the plaintiff.on considering it com> 
to the conclusion that it wasa good defenca, 


he could then at once haveconfessed it and’ 


signed judgment for his costs up to disclosure. 
He cjuld thei too have procadded against 
.the persona to whom- the sand dafendant 
had, if this defence is true, sold the “bales. 
He cannot do that now. 

. And that brings me to- the second rey I 
itin mind, should. I decide that ~ “the 
plaintiff was so far right that this was a-new 
defence, ‘bofore using which the défendant 


Bank must, amond, to allow amandmant on” 


“such terms as. in” all the circumstances 
pppeared just. But in the course : of the 
- argument another and a most serious difficulty 
has arisen. 
of the defendant Bank Has contended :— 
- (1) That there has been no blunder (I use 
that word because it occurs in Bramwell 
“L. J.'s statement ofthe rule which I am now 
to consider) in the Bank's pleadings nothing 
calling for amendment ; that as the pleadings 
stand theBank cart avail itself of this defence. 
T ‘have disposed of that contention giving- my 
rasons for being of a contrary opinion. | 


(2) That evenif anamendment is necessary, i 


leave to amond should be granted, in the 
circumstances of the case, notwithstanding 
that should the result be that the plaintiff is 


defeated on this groundhe will now be barred - 


by time from following his goe in the 

possession of other persons. 

- Tho authorities stand as follows.— 

:  Weldon-v. Neal (1). 
-be allowed to amend: by setting up & fresh 
claim in reapeot of causes of action which 
since the issue of the writ have become barred 
by’ the’ Statute of ‘Limitation. Lord Esher. 
said: 

- practice which is that ‘amendments are nob 
admissible-when they prejudice the. rights 
of the opposite party as existing at the date 
such amendments.” 


he agreed- with the rule, “that: however 


(1) (1871) 19 Q. B. D. 394; 66 D. J. Q. B. 62l; 85 - 
W.B. 89070 5 2e 


iui iat — = ve 


Tam now very’ 


- Go. (8). 
The. Advocate-General on behalf ` 


A paint will not 


“We must act on the settled rule of 


Lopes,- Li J. said that ` 
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Ag or.cwele33n333 the fiest omission and 
however lite the perd2331 am3ndmant, the 
amendment should bs ‘allowad if it cam ba | 
allowed without injastics to the other side.” 


Doubtless the -fvets of thit case ‘mightbe 
distinguished. Bat tha words in which the 


< general - principle is stated are important. 


Tildseley v. Harper (2). Baggalay, Bram- 
woll and Thesiger L. JJ.; all agreed that 
leave to amend the defendant? á atatement, 
which had baen refused by Fry, J. apparently 
on the ground of mala jid3s ought to have 
been given. It is again not the decision, 
bat the principls upon which it stands that 

important. Bramwell, L. J. lays down the 
rale, thus, “Asa general rule leave to amend 


. ought not, to bs refused unless the Court is 


satisfied “that the party applying is eot- 
ing mua file, or that his bluadar his dong 


“some injury to the other. side which cannot 


be compensated by ` payment a costs or 
otherwise.” 

Steward v. North M TT, Tramways 
The Cwrt of Appeal held that 
the defendant Company oaght not to be allow- 
ed.to amend because the plaintiff could ‘nok 
be placed in the same position as if the defen- 
dants had pleaded correctly in the first 
instance. The facts upon which the rule 
was stated were briefly that the defendant 
hada defence by way ofcontract with another 
body throwing the responsibility out of which ` 
the defendant's liability would otherwise have 
arisen on that other body. But if the de- 
fendants had been allowed to amend. by plead- 
ing that contract the plaintiff's claim against 


the other’ party would have been time-barred. 


That in effect is exactly. the case here. Lord 
Esher referring to the rule in Tildesley v. 

Harper (2), saya: that itis 8 rule of conduct ` 
rather than of rigid | law such as can neyer 
be departed from. “because I také it that. the 
Court might depart from it if there were, 
very exceptional circumstances in any case 
leading the Court to think that it would not 
be rightto apply it. It is nevertheless `s 
rule of conduct which- must be generally: 
followed.” And the learned Lord Justice 
goes on.to mention ' Olarapede vy. Commercial - 
Union Association (4), in which he ‘had laid ` 


(2) (1978) 10 Ch. D. 398; 48 L. J. “Ob. 49553 D. Ts 
B52; 27 W. R. 242. 

(3) (1898) 16 Q! B. D. 556; 65 Ti. J. Q. B. 157; 54 
L. T. 85; 84 W. B. 316,50 5. P. 329. . A 

(4) ses) 32 W. R. (Eng.) 281,- 
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down the samo rule in sabtantially the sama 
words thus: “The rule ‘of conduct of the 
Court in such a case is that however negligent 
or opreless:may have been the omission and 
however late the proposed amendment, the 
amendment should be allowed if it can be 
made without injustice to the other side. 
There is no injustice if the other side can be 
compensated by costs but if the amendment 
will put them in such 9 position that they 
will be injured it ought not to be made.” 
And Bowen, L. J. said that an amendment 
is to be allowed ' ‘whenever. you can put the 
parties in the same position for the purposes 
of justico that they were in when the slip 
was made.” And'as, ifthe amendment had 
boen allowed and the plaintiff defeated in 
` consequence of it, he could not have sued the 
Vestry, the learned Lord Justice held that 
the rule applied and the amendment could 
not be allowed. Lord Justice Lindley entirely 
agreed with tke statement of the principle. 
He added (and the .defendant Bank here 
relies on these dicta): “I think any reason- 
able person would have assumed in the firat 
instance that the defendant Company was 
liable to maintain the road, the lability 
- being prima facie imposed on them. I do 
“mot think it was incumbent on the plaintiff 
to go searching for a possible contract the 
existence of which it might be very- difficult 
to discover before action. IftSeems to me that 
a prudent business man might well bring his 
action taking the risk of that, and discontinue 
afterwards if necessary. The plaintiff pro- 
ceeds against them as any reasonable man 
would do, and in the meantime the period 
expires within which the Vestry could be 
sped.” And so he agrees with the other Lords 
Justices that the principle applies. The 
Hon’ble and learned Advocate-General strong- 
ly insists that what is laid down by implica- 
tion in the passage I have quoted is that the 
principle would not have applied had the 
plaintiff been in a position himself to discover 
the existence of the contract with the Vestry. 
In. the present case he contends that the 
plaintiff was as well able as the defendant 
Bank to find out from the books that his 
bales had been restored. In Steward’s -case 
(8), the contract was a matter peculiarly 
within the knowledge of the defendants, and 
in their custody;.not so here. Noting that 
argument I (go on with the case. Lopes, 
L.J. says:—" Assuming even that the plaintiff 
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ought i in the first instance to have se wk 
the possibility of the existence of such @ 
contract, the plaintiff was surely justified 
in supposing that there was not any, and pro- 
ceeding with his action against the defendants 
after the defendants had pleaded without 
setting up any such contract.” 

Plainly the rule rests upon a deduction fomi 
the broad principle of estoppel ; and in that 
view contributory carelessness on the part of 
the plaintif would not appar ently be very 
material. . The test is whether owing to the 
party who wishes to amend having kept back 
either intentionally or through carelessness 
an attack of defence which he afterwards 
wishes to use, and thereby placed his oppo- 
nent in such a position that defence or attack 
turus the scale against hinr, he could not “be 
restored to the same position, as he would 
have been in had it been disclosed to him at 
the proper time, then it cannot be allowed. 
But I do not lose sight of what Esher, L. J. 
said about this being after all a rule of con- 
duct, rather than of rigid law, from which 
the Courts can in no circumstances depart 

This short review makes it clear how the 
law standsin England. There can I appre- 
hend be no question but that this is just such 
a case as the Judges had in mind.when they 
formulated the rule. Is it taken out of the 
scope of that Rule by any circumstances 
peculiar to it? -Circumstances of the kind 
Lord Esher had in mind when he said that 
the rule was arule of conduct, rather than 
of rigid law ? The only circumstances of that 
kind are those suggested by the Advocate- 
General. But I am very doubtful whether 
they go far enough. His argument, briefly, 
is, the plaintiff traced, or says he traced, the 
goods into our possession from these books. 
If he liked he could have traced the: goods 
out of our possession again from the same 
books. He did not take that trouble, there- 
fore, he cannot now claim any special protec- 
tion at the hands of the Court in derogation 
of the ordinary rule that, however, careless 
the omission on our side and however late our 
proposal to supply it, the Court ought to 
allow an amendment. In the other case 
the Courts refused because it was not the 
party’s own fault that he was not and could 
not have been prepared for what the proposed. 
amendment wonld disclose against him. But. 
here he could have been.” These books were 
not in our custody any more than in the plain 
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tif’s. They were in the custody ‘of the Ofi-~ 


cial Assignee. Therefore, says the defendant 
Bank, wa cannot ba brought within the prin- 
ciple of such a case as Néeward v.-North Met- 
ropolitan Trymways Oo. (3).- 


I have given that argument my most care-- 


ful attention. But I am not able to assent to 
it. Itappears to me that whether the plain- 
tiff was careless or not. has very little to do 
with the real point. The defendant was care- 
less, or, if not careless, then (in my judg- 
ment)’ ill-advised. He either knew `of- this 
defence in 1904, in . which case, if my view 
is right, he ought then to have disclosed it in 
his pleadings ; or he did not, in which case he 
was careless. But-whether he was careless 
or not, again, seems to me to have little to do 
with it. In fact he goes to trial on a defence 
which does not raise this material question of 
fact. . By going to trial in that way he allow- 
ed the plaintiff to suppose that he will be met 
in one way. The plaintiff prepares to fight on 
that ground. Most unfortunately the case has 
been so long ‘dragging through the Court, 
that before the action commenced, the plain- 
tiff istime-barred against persons who may, 
a3 the Bank now wants to show, have really 
bought his goods.: But carelessness on one 
side or the other now goes out of considera- 
tion altogether, it would only, I- apprehend, 
come in, as affecting the adjustment of costs, 
‘where an amendment could be allowed. But 
here the issue goes much deeper, and is more 
serious. The plaintiff believing that he was 
_to meet one case and one only,, lies by in 
perfect confidence and security for four years. 
The trial begins. The defendant springs a 
new case on him. If that succeeds, the four 
years which have elapsed will bar any rə- 
medies the plaintiff would have had. In 
-7 these circumstances I see nothing for it but 
to follow therulein Tildesley v. Harper (2). 
and Steward v.- North Metropolitan Tramways 
Oo. (3), I must hold that noamendment which 
would let in this defence, against the first 
part, at any rate. of the plaintiff's claim which 
again. I ‘hold to be a new defence not raised in 
the preceding pleadings, can be allowed. 
After the above judgment was delivered 
further hearing of the case proceeded. 
Judgment.—in disposing of this case 
it will be convenient to-treat each question, as 
far as possible, separately. 
First, itis contended by the defendant, and 
when I say the defendant I mean throughout 
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“full owner. 
| to the Bank (if he ever did pledge them- to 
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this-judgment the defendant Bank, that the 


“399 bales of ‘cotton belonged to Lakhmidas. 


If Lakhmidas were really the owner the case 
is at an end. For it arises in this way. The 
plaintiff, whom I will call N. T. when it ig ` 
necessary to name him, alleges that he bought 
the said bales, on account of one D,and ware- 
housed them with the second defendant, called 
in this judgment L, and that L, fraudulently 
pledged the same with the defendant. The 
plaintiff further alleges that on demand the 
defendant denied that he had ever had the 
plaintiff’s 399 bales, or that he had them 
when the demand was made, or thatif he had 
ever had them, and had not got them when 
the demand was made, he had not lost them 
through any negligence, carelessness and so 
forth. Plainly than if the bales really belonged 
to L the palintifi would have no claim against 
the defendant in respect of them There is, of 
course, a further point, namely, whether even 
if the bales were the plaintiff’s and L merely 
a depositee, the pledge of the said bales by L. 
to the defendant was a valid ` pledge. 
And there is a wholly alternative case set up 
by the plaintiff which will be ‘dealt with in 
its proper place. i 

But both cases.would be equally at an endif 
the bales were not the plaintiff's but L.’s 
bales. f ` 

The defendant contends that-in respect of 
these . bales thə plaintiff really bought as 
agent for one whom I will call throughout D; 
and that D was a mere man of straw who, if 
he had any-real existence at all, had it- only 
for the purposes of this case as L’s creature; 
ina word that in this transaction D was 
really L and that this was the understanding 
at- the time the bales were bought, “and 
the plaintiff was fully aware of it. ~There- 
fore, so long as the plaintiff held the 
bales, if he ever did, he held them only 
in plegde from L, and that when he returned 
them to L for warehousing, he parted with his 
legal rights as pledgee, and the goods from 
that moment were in L's possession ag 
In that capacity L pledged them 


the Bank) and, therefore, the plaintiff has ‘no 
cause of action against the defendant. ne 
In support of this contention the defendant 
strongly relies on (1) the agreement, Ex. A; 
and. (2) certain passages. in- the evidence 
given by L and Jagannath, plaintff’s Munim. 
Exhibit A is the agreement entered into 
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between D and the plaintiff. Defendant 
contends that on the face of it, ib proves that 
the plaintiff was only D’s akoni; He relies 
on the dictum in Armstrong v. Stokes (5), that 
payment of commission is conclusive proof of 
the existence, to a certain extent, of the rela- 
tain of principal and agent. But the force of 
that dictum is much reduced when it is sought 
to beapplied to what are locally known as pakki 
adat dealings in this city. The position and 
the legal rights and obligations ofa pakka 
adatya were finally defined and declared in 
Bhagwandas v. Kanji Devji (6). There can, I 
think, be no doubt but that the plaintiff was 
a pakka adatya not in the strict limited 
English sense a. mere agent. Rather that he 
is, during such time ag intervenes between 
the date when he assumes that position 
towards his client and the date when he 
must settle with him, to all intents and pur- 
poses the owner of the goods. If that were 
all there is in the. defendant’s conten- 
tion on this point enough would have been : 
already, said ‘to dispose of it. But it goes a 
great deal further. With Ex.—A the Court 
has to look at Ex.—I, plaintiff’s account with 
D; but that does not carry the matter any 
further than it has been taken by Hx.—A. 
Defendant’s real contention is of course that 
D was a mere name, and that the transaction 
was really with L. If deferidint can establish 
that, then,no doubt there Would be an end of 
the plaintiff’s case. Defendant relies on this 
line of reasoning. Plaintiff entered into the 
- transaction on his own showing with D,a 
man of whom he knew nothing. He was 
introduced by Murlidhar, who again appears 
to have known nothing about him. No one~ 
on plaintiff's part knew whether D. was a 
merchant, or whether he even had a shop or 
firm. He,D, comes in under L, who was 
well-known at.the time to be doing business 
on a large scale as a merchant. L pays the 
Bs. 4,000, margin; L has had many other 
déalings in the name of D-in all of which L 
and not D has found the money. In this 
dealing tool, finds the money. Nominally 
ng, donbt the dealing wasin the name of D but 
really.it-was for L. and the -plaintif knew: 
perfectly well that it was. Now let me look’ 
at the .evidence with special reference ‘to 
those parts of it on which the defendant relies, 
Mb) (1872)-L. B.7 Q:-B.'598 ;-41 L. J.G. B.'258 ; 26 
L T. 872 ; 21-W..B. 52. 
(6) 7 Bom, L. B. 611, 
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[His Lordship after discussing the evi- 
dence continued—] 
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It is plain from the foregoing resume, which 
I hope fully and fairly reproduces every point 
and material which the defendant cared: to 
make and rest upon, that he has confined 


` himself to a very partial analysis of the 


evidence. It really comes to this that the 
defendant contends that the plaintiff is put 
out of Courtby certain statements of L which 
go to show that he was acting in partnership 
with D for this transaction, and that he and 
not D wasthe real partner, the man who 
advanced -the money, the man -whom 
the plaintiff trusted, the man with whom-the 
plaintiff knew that he was really dealing. 


What confirmation that contention ob- 
tains from the rest of the evidence, 
upon which it -is avowedly based, is 
seen to be limited ‘in the extreme, 


and anything but convincing. ‘It amounts - 
in effect to this. EHExhibit—A shows that’ 
the plaintiff was an agent; Exhibit—I shows 
the same; both show, on the face of them, 
that the plaintiff was agent-for D. But 


the statements of Murlidhar and Jagan- 
nath show -that this was only in 
appearance, and in fact the plaintiff knew 


nothing about D. and cared less, while he did 
know that L was a cotton merchant, 
and a substantial man. He further knew that 
L had paid the margin money, and he ought 
to Lave’ known, if he did not, and could have 
known, that L was in the habit of entering 
into transactions of this kind in the name’ 
of D really for himself. If we eliminate for 
a moment what L himself had said, the 
superficiality and inconclusiveness of that 
reasoning become at once apparent. I have 
already said that little or nothing turns upon 
Exhts. A and I. The rest is matter of the 
loosest and most sweeping inference, ‘ which, 
having regard to the evidence as a whole, no 
Court would be likely to draw. The one definite 
point is that the -cheque for Rs: 4,000 was 
supplied -by L and not by D. But that -is 
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part of the plaintiff's case too, and has not 
been denied orcombated in any way. Doubtless 
the plaintiff. does combat the inference which 
the defendant asks the Court to draw from 
the fact. And certainly it appears to me that 
standing alone the -fact would not justify the 
Court in drawing any such inference. Nor 
does’ it appear to me that other inferences 
which the defendant presses most strenuously 
on the Court necessarily arise’ from the 
evidence. These are almost entirely referable 
to the uncertainty surrounding D’s position 
and financial stability. The plaintiff, it is 
contended, certainly never would have entered 
into any such transaction with a man like 
D. of whom he knew nothing without mak- 
ing a single enquiry: That is contrary to all 
experience. At the first hearing that does 
sound if not forcible, at any rate plausible. 
But will it bear examination ? What had the 
plaintiff to lose as long ashe had the goods? 
Virtually nothing so far’as I can see. The 
most that he could have lost would have been 
a possible difference, and against that he was 
already secured by the cheque for Rs. -4,000. 
True that cheque was given him by L. But 
L had come with D. Apparently'D. had the 
reputation at that time of being worth at 
least fifteen thousand rupees. L: says so. 
Why then should the plaintiff not have gone 


into this transaction - with complete con- 
. fidence? I confess I do not see. Ido not 
see anything in the whole of the 


“evidence to which my. attention has been. 


directed, which suggests, much less gives rise 
to a- necessary inference, that the plaintiff 
knew and must have known that the transac- 
tion was Li's and not D’s. As to Manekshah’s 
‘evidence that, appears to me to go most 
strongly against the defendant's contention. 
Here is an exprienced solicitor, whose word 
is above suspicion, swearing that he had to 
safeguard the plaintiff’s interests in this 
matter. He is consulted about it. It is stated 
‘to him to ba an ordinary market transaction 
between the plaintiff and D. D himself takes 
part in giving the instruction. Lis there at 
the time it is true. But we have it from 
Manekshah that nothing which occurred ab 
that interview gave him the least hint that 
the transaction was not what on the face of 
it purported to be. And he adds that he knew 
no reason why the parties should at that time 
have been desirous of concealing any- of the 
real facts, That cuts away the whole founda- 
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tion of this contention, except so mucti of ib 
as rests upon the statements of L himself. 
And there is nothing positive in any one of 
them to fix the plaintiff with knowledge. L 
does say that the plaintiff “must have. known” 
that the transaction was really with him and 
not with D. But “mast have known” is after 
all no more than the witness’s own inference. 


~ And itis not easy to gather from the state- 


ments themselves, even assuming that they 
are all trae, why the plaintif must have 
known this. It is not as though he had been 
in the habit of dealing with either L or D or 
both of them. Andif L chose to keep himself 
in the background and put forward D ag the 
principal, I own I do not see how or why 
the plaintiff must have known that this was 
being done. ý 

I have said that the defendant's argument 
upoh this head has been of a peculiarly restrict- 
ed kind. I explain that by dwelling on several 
considerations which appear tome highly mate- 
rial, as well as a good deal of evidence, which 
the Advocate-General did not think it worth- 
while even to notice. 

First, there is the undoubted, and as far 
as I can see the undisputed, fact that the 
plaintiff bought and paid for the goods. And 
that he has never been repaid a single anna 
either by L or D. I do not forget the Rs. 4,000, 
but that was in no sense a repayment, 
and does not affect the bearing of this cən- 
sideration on the question, was the. plaintiff 
the owner of the goods ? As to the agency, 
if that were of the kind alleged by the defen- 
dant, it seems to me that we should expect to 


“find that when the true owner L, as defend- 


ant alleges, got his goods back from the 
plaintiff he would at once have repaid kim 
the price. But nothing of the kind was done, 
The fact that the plaintiff did buy the 399 
bales and pay for them. is not, as far as I can` 
see, ‘disputed by the defendant. He has said 
nothing whatever about it in his concluding 


` address to the Court. It is also abundantly 


proved. 3 $ x 
Next, the defendant's argument implies 
that in February 1903, L had reasons for 
entering into cotton transactions in a fictitions 
name. I do not find a word in the evidence to 
sustain any implication of the kind. At that 
time-L was-to all outward seeming in pros- 
perous circumstances. So much so that the 
defendant at any rate was willing to advance 
him enormous sums of money. What had he 
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to gain by entering fictitiously into such a 
petty transaction as the purchase of 400 bales 
of new cotton, the merest fleabite to him, in 
view of the scale of his own operations P He 
was not an official, who had to hide his own 
speculations; he had no motive, none at any 
rate that occurs to me, for wishing to put 
forward a dummy in his own place for such 
a small matter. Now another imlpication in 
the defendant’s argument is that the plaintiff 
went through all this elaborate formality for 
nothing, absolutely nothing. The defendant 
says that he was only temporarily the pledgee 


for L and that the moment he entrusted the | 


goods again to L he lost his pledgee’s right. 
But surely if that were so, and so to the know- 
ledge of the plaintiff, it is inconceivable that 
he should have gone to all the trouble he did 
to secure his position against the mere man. 
of straw D. He goes to a solicitor to have 8 
‘proper agreement drafted; and then he finally 
takes Exht. A. Yet the Court is asked to hold 
that he instantly and really, without ever 
obtaining the possession of the goods on which 
he had advanced considerable sums, handed 
them over unconditionally to their true owner. 
Look at the terms. What does-L say ? He 
takes the goods in amanut that is on trust 
or in deposit. If they were his own, and’ if 
both he and plaintiff knew that they were, 
what is the meaning of such a paper ? Rə- 
member too that the evidence is that the 
plaintiff did not even know L well at” that 
time. The plaintiff next pays the insurance 
moneys. If there is any reason or sense in 
the theory which the defendant is now setting 
up why should the [plaintiff have done this. 
last most irrational act as the consummation 
` of a long series of follies? Next comes another 

striking consideration, about which the 

defendant is wholly silent. He says that L 

was, owner of these goods. The plaintiff 

prosecuted L for criminal breach of trust in 
‘respect of these very goods, and sent him to 
goal. Did L plead that the goods were his 

own and that the plaintiff knew it P Not at 

all. He-pleaded guilty, and received sentence. 

I should add that perhaps that consideration 

is not so convincing as at first sight itappears 
„to be. Ir had heen prosecuted on other counts, 
had stood a long trial and been convicted. He 
had been sentenced to a long term ofimprison- 
‘ment. Then these other ‘charges were brought 
mp against him, and he appears to have plead- 
-ed, guilty to them indiscriminately, tired 
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probably of trying to defend himself, and 
aware that he would not receive any severe 
additional sentence. In fact he was sentenced 
to three month’s imprisonment for this offence 
and that on the top of his other sentence of 
five years, would uot have seemed to him 
worth the trouble and expense of trying: to 
avert, even had he known that he was in- 
nocent. Still it is a-point which; I think, it 
was quite worth the defendant’s while- to 
notice and explain. Then there is Exbt. I, 
L.’s receipt as Muccadam, for these 399 bales, 
which, he acknowledges to have received in 
amanut. 

The defendant does not offer one word of 
explanation of that, paper. As.to the plaintiff 
not having called D, I think that any inference 
against him, which mighthave been suggested 
by reason of his not having done go, has been 
adequately rebutted. D is hostile to the 
plaintiff, he has heavy claims against him; 
it was not likely that he would have given 
evidence in plaintiff’s favour, and there must . 
be a limit to this demand upon parties to 
produce every man, whose name comes out 
prominently in a case, a8 a witness. 

I think I have now covered all the ground 
proper to this contention. I have shown, I 


‘think conclusively, that the general proba- 


bilities are strongly in favour of the plain- 
tiff. I have shown farther that the evidence 
also is strongly in his favour. The defendant 
as» very cursory analysis reveals, has: to 
rely in effect on one or two statements of L. 
But the plaintiff certainly does not put L 
forward as a credible witness, nor ask the 
Court to trust him implicitly. In my opinion 
the plaintiff is inno sense bound by every- 
thing that L may chose to say. And the most 
what L does say is that, for the purposes of 
this transaction, he was acting in partnership 
with D. He adds, as a matter of his own 
inference, that the plaintiff must have known 
that. That is no evidence against the plain- 
‘tiff, and, as I have already said, I do not see 
why the pleintiff must have known it. If L 
was in fact in partnership with D in this 
transaction, I do not think that the plaintiff’s 
right would be affected, for all the purposes 
of this case, unless he can be-affected with 
knowledge of the true state of the relations; 
and, in my opinion, there is absolutely nothing 
in the evidence to prove that-he was, while 
there is a great deal.to prove that he was not. 
T repeat that I think it regrettable that the 
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defendant should have taken up-with such 
earnestness and evidently sincere conviction 
a very narrow and treacherous ground; 
because, doing so, and apparently sure of 
being able to hold it, he appears to have 
closed his-eyes tg everythiug except his own 
points, and thereby to have overlooked many 
very obvious considerations, and a good deal 
of evidence which was quite sure to be pressed 
against him. My conclusion on this point is 
that plaintiff was for all the purposes of this 
suit the owner of the 399 bales. 
thought it necessary to go into the question of 
law, founded on the summing up of Crowe, J. 
in the crihimal trial. I do not think it arises. 
Bat even assuming that L was a partner with 
D in this transaction, and that the plaintiff 
knew it, I think it would still be quite argu- 
able, that having regard to the circumstances 
in-which the plaintiff entrusted the bales to L 
for safe keeping, L had no such absolute and 
unqualified property in them as would support 
the defendant’s proposition. Even in that 
extreme case, I doubt whether the plaintiff 
would not have had proparty enough remain- 
ingin the goods to justify him in bringing 
this suit against the defendant. 

- The next question to be answered is, like 
the first, a pure question of fact. Did the 
plaintiff's bales go into the possession of the 
Bank P 7 
* a + - * * 

[His Lordship after examining the evidence 
continued.—] 
+ * * * ; * 
It (the evidence) all points pretty strongly, 
- if not conclusively. to the bales having got 
into the defendant’s possession. Then what 
has the defendant himself to say’about ib? 

Can he deny it? One would suppose that con- 
sidering what the defendant is, the leading 
Banking concern in this city, it would not 
have been hard for him to show by precise 
and irrefutable records what goods the Bank 
did receive in pledge. Mr. Don is the leading 
witness for the Bank on this point. He is 
‘the Head Accountant of the Bank. He was 
put forward to give the Court all requisite 
information; and I have not the least doubt 
- ‘he nas honestly tried to do so. s 
* + + 

[ After re Ke his evidence, His 
‘Lordship proceeded.— | 

' Considering the scale on which the defen- 
dant was making advances on these cotton 
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bales (up to as much as eighteen.lacs in a 
year to L.) I should have thought that some 
responisible official in the Bank would have 
been able to show the Oourt precisely what 
bales did come into the Bank’s possession 
as pledges for these advances. .ButMr. Don 
cannot do so, and he swears that there is no. 
official in the Bank who can. 

Again there is the fact that two “of these 
bales were in the Bank’s possession. And it 
is a reasonably strong inference that if two 
of them were found there after the crash, the 
rest had been there. . The passages, I have 
just quoted from Mr. Don’s evidence, show 
that the inference is at least not unfair. Mr. 
Don is reluctant to draw it, bab no one who 
heard him give his- evidence could doubt that 
he was much pressed by it.. As I said before 
it is simply puerile to pretend in the events 
that have since happened that the defendant 
really had the least doubt that these two bales 
were part of the plaintiff’s 399. We must 
remember that when the godowns were open- 
ed after L.’s failure, and Ardeshir abscond- 
ing, at least 800 bales were missing. No one 
knows what became of them. None of the 


, Bank’s officials appears to have.the least idea, 
‘or have any useful suggestion to make to the 


Court about this deplorable deficit. Everyone 
puts the blame on Ardeshir*or on Chunilal 
and it may be true that between them, or 
separately, they are responsible for the 
swindle. Butthere has been an extraordinary 
and unaccountable loss; 800 bales of cotton 
clean gone out of the Bank’s possession, and 
no one able to say how, when, or where. In 
these circumstances when in the general wreck 
two bales atleast of the plaintiff's 399 are 
found in the possession of the Bank, it is not 
asking much of the Court to hold that the re- 
maining 397 also were pledged with the Bank 
as all the evidence I have considered in some 
detail goes to prove. The mere fact-that an 
academic precis and comparison of the Bank’s 
books, such as they are relating to these 
pledged goods, shows that the plaintiff's 399 
bales were never received into the Bank’s 
custody, goes for little or nothing in face of 
the Bank’s admitted inability to give any 
precise information at all about the quantity 
of the bales it had or what has become of as 
many as 800 of them. If those 800 cannot 
be traced from the Bank’s books, how can the 
books be regarded as conclusive in respect of 
these 397? I believe I do the defendantno injus- 
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tice when I say that precisely, the same resource 
would not help the Court were it enquiring into 
the fate of the 800 bales,’ and, therefore, ‘it 
argues too mach confidence, I think, in a 
purely academic. argument to expect the 
. Court to rely on that and that alone to refute 


Vall the other evidence there is about thè 399 - 


bales. Remember that the Bank’s own chief 
witness swéars. (and of course he has had 
full access to all these books and is perfectly 
conversant with the utmost use to which. they- 
could fairly be put) that notwithstanding 
what appears in Exts. 2, ll and 23, neither 
he nor any one else in the Bank can deny 
that the 'plaintifi’s bales did come into the 
Bank’s possession. In face of that respon- 
sible official’s ‘admission of utter. . inability, 
what is the use of the defendant endevouring 
to show by’ a mere comparison of figures in - 
the three exhibits. I have mentioned that it 
iB conclusively proved that the goods neyer 
` did come into the Bank's possession. , -Wers 
-that really so, “Mr. Don would only too gladly 
-have said, I or any one With access to our 
books can easily and certainly prove to:the 
Court that the bales did not come into .oar 
possession. Doés he say that P Not at all; 
on the contrary, he gaya... Neither I nor any 


E officer of the Bank can deny that the bales . 
I observed some 


came into our possession. 
‘time back that, quite apart from these 
considerations, the whole of the defendant's 
argument was exposed to a fatal attack, which 
I can searcaly believe was anticipated, when 
that argument was so carefully elaborated and 
offered to the Court ‘with every appearance 
of the utmost confidence. 

The cogency of the argument as’ a whole 
rests on this, that certain independent records 


consisting of a letter from L, the assistant A l 


godown-keeper’s book, the godown- keeper’s 
checks, and the Bank’s cotton book,all corres- 
pond: In one particular we know that they 
do not. 
must have ocourred to the’ defendant that one 
consideration, .and one alone, materially 
weakened if it did not utterly destroy the 
whole force of the argument. Here we have 
an imposing edifice erected upon the founda- 
_ tion just ‘mentioned, namely, that all these 
were independent records. Suppose they 
were not? Pull out that corner stone, and 
down comes the whole toilsomely erected 
cone PAE a 3 R 

. + - + 
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[After going into the svidance: Eid Lord- - 
skip continued.— | l 
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Upon this point again I must find for the 
` plaintiff, 


I come now to & son erak of the third 


point which has.arisen in somewhat peculiar 3 
. circumstances, and has at various stages of 


the trial occasioned a good deal of difficulty. . 
I tbink this has -been chiefly owing to my - 
“ being quite unable to make. my own point 
of view clear to the Hon’ble and, learned 
. Advocate-General. Rightor wrong it séem- . 
ed to me throughoutthat I- was on very narrow 


“and plain ground. And I. must here explain - 


my attitude again in order that there may 
not be after all, when this judgment is de- 


„livered, any room for doubt or misconception. 


The plaintiff’s.case falls broadly into two ` 
parts, or | may Bay, two totally, distinct cases. 
The first is sot- out in the first nine. paras. of 
the plaiùt, ihe second in the succeeding paras. 
Plaintiff's main case is that he entrusted his- 


399 bales to L as a Muccadam or ` warehouse- . 


„man: That L, having no authority to do so, 
and no, “possession” within the meaning: of | 
section 178 of the Indian ~Contract “Act, 
pledged the goods to defendant.-- When the: 


-plaintiff .demanded his bales from the defen- 


dant the defendant replied :— 
. (1) We never had your bales. - 2 
(2) We have not got your bales. ` c 


(8) If we ever did have your bales, we -. 


had them under a valid pledge. 
(4) We have not lost your bales. 
- (5) I£ we have lost your bales, -we have 
. not lost them through any care- 
“lessness or negligence on our part. 
Thereupon.the plaintiff said, I will prove 
that you did have the bales; and that you did 


not have them under valid pledge. On ' 


that footing the trial began. Then it, appeared, 
from the line taken~in ‘cross-examination 
thatthe defendant intended to prove that 
they .had had the bales but had’ returned 
them to the pledgor .L. 
, Pledge was made,. Owing to the long delay 


Shortly after the - 
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in bringing this uit to trial, assuming that 
the defendant conld show that he had received 
and then returned the bales, thus apparently 
bringing his case within the principle of The 
Union Credit Bank Lid. v. The Mersey Docks 
“Board (7), the plaintiff would be barréd by 
the lapse of time from pursuing his goods in 
the hands of those who had subsequently 
bought them from L. On that principle and 
for that reason only I ruled; and my reasons 
are stated at length in my interlocutory 
judgment, that the defendant might not repel 
that part of the plaintiff’s case in that way. 
The defendant afterwards intimated that I had 
misandestrood his intention, and that the 
ruliig was quite unnecassary, and did not 
apply to the facts. It may be so. Certainly 
ag the case proceeded it appeared tormo that 
what the defendant was really trying to do 
was to show by reference to certain extracts 
from L,’s books that the goods had never come 
into his possession. This, of course, he was 
quite entitled’to'do; and had that been the 
extreme length to which hé meant to carry 
this new defence, for [ must still regard it 
as a wholly new defence, not even hinted at 
in any part of the.élaborate written state- 
ment, there would not be a word to be said 
“against it. But the positionis by no means 
so clear.- And in order to fully clear it up, 
I-must, without committing myself to any 
admission that Indian Courts have anything 
to do with English forms of action, use for 
convenience the word ` “conversion.” Assum- 
idg that the plaintiff's main case is a casein 
conversion the defendant replies that'it fails 
because when the demand was made the goods 
were not in his possession. ` At the highest 
then it would be ‘case’; And in ‘case’ ' the 
plaintiff must provenegligence. To rebut negli- 
gence the defendant says he is entitled to show 
that he-returned the goods ‘and did not lose 
them through negligencs. But in shifting the 
ground of action from conversion to čase, we 
do no.more than alter the form, the substance 
remains precisely the same. The plaintiff 
says, You had my goods; you have not my 
goods; what have you done with them? The 
defendant replies, I never had your goods; | 
< have not gót your goods; if I ever had them 
and lost them I did not losethem through 
negligence. And this is altogether different 
from saying T had your goods; but I returned 
@ (1899) 2 Q. B. 205; 681. J. Q. B. 842; 81 E. T. 
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them to the man from whom I received them. 
In the latter asin theformer state of pleadings, 
whether in England you would oll it conevr-- 
sion, or case, it appears’ to me that the 
principle of my interlocutory j adgment applies 


‘with exactly the same force. It is certain that 
‘such a ‘defence, as I had your goods but I rer 


turned them, is matter specially within the 


- knowledge of the defendant and.matter which 


` 


the plaintiff could not possibly know. To put 
the plaintiff off by saying Inever had your 
goods at all, while all the time the defendant 
knew that he had had them and had returned 
them, is to set up a defence which it is not the 
defendant’s intention really to rely upon.. And 
if the defence which he does intend to rely 
upon would, if made at once, have enabled 
the plaintiff to have his remedy against others, 
bat, by the time it is disclosed, would, if suç- 
cessful, finally shat the plaintiff out of all 
redress, then it appears to me that it. falls 
clearly within the principle of my ruling and 
ought not to bə allowed. The defendant ap- 
péars to think that the plaintiff -must prove 
negligence affirmatively. But even were this 
case, when the defendant's own pleadings 
imply fault on his part, surely no one can 
doubt that the onus of disproving negligence, 
in other words satisfactorily accounting for 
the goods, lies on him.’ And. where he 
means to doso by a special allegation of 
facts peculiarly within his own knowledge, 
and not possibly within the plaintiff’s know- 
ledge, he ought to disclose that ground of de- 
fence in answer to the claim, and not hide it 
away under defences which are utterly incon- 
sistent withit. ‘Thus, when a defendant in 
such circumstances says, I have not got your 


‘goods, that would be a complete answer in con- 
-~ version. 


-Bufif he goes on ta say, I never had 
your goods and if lhad them I have not lost 
them, and if I have lost them I have not lost 
them through any carelessness or negligence of 
mine, what is the plaim implication P? The 
plaintiff would say, I will prove that you had 
my goods. You admit that you have not got 


.them. And you say that you have not lost 


them, but ifyou have lost them you haye not 
lost them through negligence. Well, as you 
‘admit that you have not got them, you must 
own that you have lost them, and it will be 
for you to satisfy the Court that you lost.them 
in'such a manner that you are not accountable 
to me. Whether you call that ‘case’ or con- 
version-the principle of estoppel, on which my 
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ruling rests, would beas applicable to the one 
action as the other. It would be, as ıt seéms 
to me, absurd to say: The defendant knew that 
he had had your goods and that he had return- 
ed them to the man from whom he got them. 
If he had said go in time you, the plaintiff, 
could have regained them from that, man, but 
now you cannot. -Yet the defendant is quite 
entitled to repel your claim ón that special 
ground as a complete answer to any allegation 
of negligence on his part. It appears to me 
„that when a defendant says: “If I lost your 
goods I did not lose them negligently,” he im- 
plies in the first instance, that he, has lost 
them and in all admissions of loss, there 18 
an underlying implication of negligence, since 
no one “loses” a thing voluntarily. That may 
be rebutted of course but it is for the defen- 
dant who admits the loss to robut it; and. the 
rebuttal ought, in my opinion, to be consistent 
with the original pleadings. Nor have I been 
able to appreciate an argument, upon which 
the defendant appeared to me to rely most 
strongly. that’inagmuch as in the second part 
of his case, commencing with para. 10 of the 
plaint, the plaintiff. alleges negligence, that 
gives the defendant any additional right to 
bring in this defence on the first part of the 
case. Of course the position is wholly different 
when we come to the plaintiff's alternative 
case, and the principle of my ruling does not 
apply to it. For there the plaintiff sesks to 
come in the shoes of L and consequently he 
must, of course, be affected with any knowledge 
that L, might have had. 
the goods to the defendant and the. defendant 
returned the said goods to L it would be, idle 
for the plaintiff to try to shus out that defence 
though not specifically pleaded on the ground 
that it is a new defence, or that it has put him 
in a position in which he cannot be compensat- 
ed by costs and so forth. Bacause he must be 
' prasumed to know all that L knew, and, there- 
fore, so far as that part of his case goes, to 
have known, (if the facts are so) that L did 
got back the g>943 and sold them; so he would 
have nn 0132 in raspeos of thosa goods against 
the defendant. - ' A 
Thus much by way of making my own wew 
as clear as [ can: Now I will deal shortly 


with the actual point, not I thinkon the whole 


a very important point so far at any rate ag 
the first part of the plaintiff's case goes, 
whether L, really sold all the plaintiff's bales 
to tha Dan dor Milla, Gaddam and Co., and 


If Lereally pledged . 
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‘Volkart Brothers. By the time the trial was 


over, it appeared to me. that the defendants 
position in respect to this point was really that 
the goods had never come into the Bank’s pos- 
session at all, but had remained with L who 
had disposed of them on his own account to 
the three firms named, 229 Akola to the 
Damoder Mills on 10th July, 1903, 100 bales 
Damangaon sold to Gaddum and Co. on 2nd 
July, 1903, and 70 Amraoti sold toVolkart- on 
1st July, 1903. | 

These bales are traced into some godowns, 
we donot know whichin the begnuing of May 
and Jane. These entries show conclusively 
what became of them. The use to which 
this argument is put, as well as the evidence 
on which it rests constantly shows signs of 
confusion. It is really difficult to say, after 
the whole case is over, whether the defendant 
contends that he did have the bales and return- 
ed them to L. (a defence which as I have 
stated I think he may not now raise on this 
part of the case) or whether he still contends 
upon the strength of these entries that he 
never had the balesat all. It is suggested” 
that L paid Ardesir, the assistant godown-. 
keeper, samsof money, by way of bribe, to 
give him back bales surreptitiously, and 
I suppose the suggestion goes the length ‘of 
including these 397 bales in the lots thus 
fraudalently returned. But surely the’ de- 
‘fendant is not contending that he is not 
liable for the fraud of his own servant? The 
position then would be this. The defendant, 
whose paid servant Ardesir was, received- the 
bales from L. They stored them under their 


.own locks; they are found to be liable to the 


plaintiff in respect of receiving the bales from 
L. (I merely put that hypothetically here), 
but they seek to discharge themselves of 
liability by pleading that their servant, to 
whom they had entrusted the safe keeping of 
the bales, had fraudulently given them away 
to some one else. For the purposes of that 
contention it could make no difference, I ap- 
prehend, to the defendant’s liability whether 
Ardesir had handed the bales back to L or 
lo any casual buyerin the street. Suppose 
instead of handing them back to L, Atdesir 
had sold them himself would that have been 
a good answer from the defendant “to the 
plaintiff. Why is it any the better because 
Ardesir acted collusivelly with D P It is not, 
as though the defeudant contends that he 
intentionally and knowingly returned these 
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pledged bales to the pledgor. That would have 
been a different case. But as far as I can see 
the defendant does not pretend to know any- 
thing at all about it. And'itis on the facè 
of hia own pleadings utterly inconsistent to 
gay in one breath, I never had your bales, and 
I returned your bales to the pledgor. Further 
by suggesting that L bribed Ardesir to dis- 
honeslty return the bales, it seems to me 
that the defendant deprives this defence, even 
if the facts areas he alleges, of all value. I 
do not say that the suggestion is borne out by 
the evidence; the evidence indeed is 1idicu- 
lously inadequate. It shows that L paid 
Ardesir some Rs. 600 inall, and apparently 
quite openly, and entered each payment in his 
‘books. As I understand the defendant’s case, 
Ardesir in return for this Rs. 600 fraudulently 
gave L back some 1,500 bales in all. 809 are 
still missing, and there i isẹ lot of 700 shown 
in the Bank’s books or Ardesir’s book, which 
L does not admit that he ever did receive. 


Now on the first part of the plaintiff's case, it’ 


ris, I think, clear that this defence is useless. 
The defendant has no delivery orders, nothing 
whatever. asfar as I can see, to warrant any 
conclusion that he restored the bales (even if 
he could be allowed to prove that). Therefore, 


jf as found onthe second point the defendant 


did obtain possession of these 399 bales, 
the fact that 397 of them were fraudulently 
given buck to L and sold by him would not, 
in my judgment, affect the defendant’s liabi- 
lity. .On the second part of the case, no 
doubt, it would be different. For if, however, 
fraudulently, L did regain there 397 bales, 
and sold them, I do not see how the plaintiff 
‘standing i in his shoes could fairly claim to 
make the defendant responsible for them. 
“ Are these the same bales? I confess that the 
Advocate-General has made out a pretty 
strong case for supposing that they were. Its 
strength consists mainly in the exact corres- 
pondence between the numbers of bales of the 
three qualities deposited by plaintiff with L 
and those sold by L to Damoder Mills, Gad- 
~ dum, and Volkart. But even here there is 
one small infirmity. Two of the 229 Akola 
bales were still with the Bank. The defen: 
dant strongly relies upon a statement of L 
that he always dealt with his goods in lots, 
that is to say, that he did not break up the 
lotshe received from various constituents. 
Therefore, having received 100 Damangaon, 
229 Akola, and 70 Amraoti, the fact that he 
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shortly afterwards sells precisely those three 
lots, can leave, so the defendant says, no room 
for reasonable doubt that the lots deposited 
and the lots sold are the same. ‘The force of 
that reasoning is to some extent weakened, if 
in fact the lot of Akola was not 229 but (as 
far as available for L to sell) only 227, There 
may not be much in that, but still it is ra 
point which should be noted. “Apart ‘from 
the exact correspondence (subject to that 
small exception) between plaintiff's bales, 
and those which L sold, there is practically 
nothing to connect them. The Court has no 
evidence of the marks on the bales. There 
is a slight discrepancy in the weights; this 
perhaps may be accounted for as suggested 
by the defendant by the change in atmospheric 
humidity. A good deal of criticism. was spent 
over the witnesses who had to speak to this 
part of the defendant’s case, and it is needless 
to say that every weak point was attacked by 
Mr. Lowndes. Evidently to overcome the 
objection founded on this defence if it were 
established, when I come to the- alternative 
case, the plaintiff strongly contends that, even 
if these bales were his and were by some 
means fraudulent or otherwise once again. 
within L’s control and were sold by him, 
since tho sale proceeds were paid into the 
Bank, he, the plaintiff, has a perfect right to 
follow them. when hè stands in L’s. shoes. 
Foster v. Stewart (8). 

That point may be considered, more appro- 
priately, later. For the present I must con- 
fine myself to the question of fact. Has the 
defendant proved that the bales which L sold 
were the plaintiff’s bales? L confess that after 
considering all the evidence, and the criticism 
to which it has been subjected, I have 
hesitated long over the answer. The identity 
is so striking that it does seem to me almost 
to exclude the reasonable possibility of mere 
coincidence. Asto the missing two bales, 
there is agreatand serious difficulty. If L 
always sold in lots he ought to have had the 
identical lot of 229 Akola to sell ; bat this he 
certainly had not; he had only 227 ¢ (assuming 
that he had with ‘the connivance of Ardesir 
got all the plaintiff's bales, except the two 
Akola back from the defendant’s godowns). 
Tf we are to assume that he was so wedded to 
his practice of selling exactly the lots he-had 
bought or been entrusted with, that he would 
not depart from it, even though- his -original 

(8) (1814) 3 M. and S. 191°; 15 R. R. 459, age 
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Jot. of -229 Akola bales “was short by two, I 
_gappose it would not have baen very difficult 
. -for.him to have put i in two mora of the same 
iquality. And it is possible that he liad sold 
on his notes of what he had actually received. 
Thus he might have agrasd to sell 229-Akola 
', gad | then found when it was time for delivery 
_that he ‘only had 227, and so made up the 
“number from otherecotton.. Oa-the -other 
~ hand there is nothing to show that the defén- 
Aant gave delivery orders for all this cotton. 
“There-is in this connection only Ext.—S and 
“the: Adyocate-General did not contend that it 
necessarily related to the 100 bales gold to 
` Gaddum.. We have to bear in mind. that all 
these bales did go into the defendant’ 8 
‘ godowns on or about the 6th Jane; if then 
- what gold between that day and the: middle 
of Jaly wəre the same, that is the plain- 
tiffs bales, how did he get them, without any 
delivery orders ? The only possible ` “way of 
Peoonciliation is: by holding .that Ardesir 


helped him to defraud both the plaintiff and: 


the defendant, und that is not a solution 
which will help the defendant on his part of 
the case. Moreover, it may be doubled 
_ whether except for the exact correspondence 
in numbar of bales and quality, there really 
is Hich t to establish the iđentity of the baleg 


sold by L with those which the plaintiff had © 


deposited with -him I admit that the coinci- 
dence is: to say the least-of it, extraordinary ; ; 
yery extraordinary ; is ib. conclusive P The 
-item of 100 Damangaon might be pub aside 
as relatively” simple. Many lots of 109 bales, 
one would suppose, are being, frequently sold’; 
go too thero reed not be an ything very Tromark- 
able in- such a lot as 70 bales Amraoti being 
gold about that time; but Iċonfess that the 
2929 is such an odd number that it does seem 
to me highly improbable taking it along with 
the other two, that if these were-not in faob 
the plaintiff's very bales, L should have Bold ‘ 
another .thrée: lots: just abont that time, 
exactly” a a with | them in every . 
particular. 

I -now take up 8 part of the case’ which ` 
has been hotly argued, from different stand- 
points as the trial went on. I may, merely 
for the-sake “of convenient reference, call it 
the question of conversion, I must, however, 


premise that, in my opinion, we have nothing’ 


whatever to dò, in this country, with the 
xigid forms of old English actions. | And in 
order to prepare for the discussion of all that 


a 
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is involved in this question, I think it will bo 
convenient to re-state precisely what the 
plaintiff says and asks for, Then ‘what the 
defendant replies. Tho plaintiff does not sue 
in conversion or trover, or detinus, or on the 
case. He is not obliged_to do anything of 
the kind. Ho sets ont the ‘facts which he is 
prepared to prove, and. he claims that if, he 
does prove them, he has made out a olear cage 
for relief. There is nothing whatever 


“= technical ‘on his. side, the defendant has,, 


however, from the first adopted a highly 
technical standpoint and has ‘insisted , upon: 
many points drawn from the English law- 
which, while highly. interesting i in themselves, 
do not appear to me tò be quite so-important 
as the defendant evidently thought them.to 
be. Now what are the facts on. which: the: 
. plaintiffasks relief ? Very simple facts indeed.. 
I entrasted, he says, 3829 of my cotton bales” 
to a warehouseman, He without «my know- 


ledga:or consent pledged’ them to the defen= ` 


dant. When I came to know of this, I asked 


.. the defendant to give me my bales, or to tell: 


me where they were,or compensate me for. 
the loss of them. The defendant -told, mo 
curtly that he : nevér had had my bales. I am 


prepared to. prove that he had: Ho- further , 


told me that hə had’ not got’ them, which 
follows from his first general denial. Next 


he tells mə that if he did obtain them he - 


obtained them from: a person and in circum- 
stances which constituted the ‘pledging. of 
these bales to him, a valid pledging. - Last, 
that he disclaims all negligence if he had the, 
pales and: lost them. I, therefore, am in this- 
“position, I must show the Conrt, ` firat, that 


“the defendant did obtain my bales. - Next, 


that he obtained them i in a manner which did 
not constitute the pledging of them,to him a 
valid and lawful pledging. When I have 
done that I submit that I am “entitled to the 
relief I ask, namely, that he should restore 
me my bales or their value, or show that if, he. 
has lost them, the losing was not his fault. 


- Setting aside ‘all technicalities, that appears , 


to me to be a perfectly straightforward and. 


good statement of claim. -Much depends upon ~ 
how it was met. I have already said more . 


than once that in effect the defendant simply 
denied that he had ever had the plaintiff’s 
goods; 
them he obtained them as @ ‘valid pledge ;- 

andthen there was a farther general “denial . 
of Liability for loss on account of negligence, 
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he also contended thatif he had had 
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But see how the case developed, ‘and what is 
its final form. By the end of the ‘case the 
defendant appears to be relying.on two main 
defenses, neither of which was disclosed at 
the beginning.— 

(1) That L was~the actual owner of the 
goods. - 
That might be taken to be implied. by a 
very liberal reading of the written statement, 
in defendant's denial that he ever had the 


plaintiff's goods. For if they were L’s they - 


were not the plaintiff’s goods. Still it has, 
I-must allow, something the appearance of a 
new case if not an after-thought 
(2) That the goods were returned to L. 
_ As to not having been negligent it is clear 

that the defendant would feel some hesitation 
in'relying upon that defence in any ordinary 
sense, after the evidencs of his own chief 
wintesses, and the hard fact-that at least 800 
bales ‘are gone, and nd, one knows how or 
where, - 

“ This then being the state of the pleadings 
‘the defendant proceeds: the plaintiff cannot 
succeed in conversion because there was no 
demand and refusal while the goods were in 
our possession. This is his sheet anchor in 
arguing the question I'am now particularly 
dealing ‘with. A demand and refusal, he 
says, is not even evidence of conversion if it 


is matle’after the goods have left the defén-’ 


dant’s possession. The plaintiff must then 
prove a dealing; and he has not alleged -a 
dealing. So that his case in conversion fails 
at-once. Suppose A without any dishonest 
intént obtains possession of a box of B’s 
cigars, and smokes them all, or throws them 
down a well. Two days later B learns that 
A has had his cigars, and demands them or 


their value. A quite-traly says I have not’ 


gotthem; he might untraoly add, as in this 
case the defendant did, I never had them. 
The plaintiff B then sues A and proves that 
he did have his cigars. Is B bound to allege 
a dealing and if so of what nature? How 
can he know what A has done with them ? 
He might presume that.if he had them and 
has not still got them he has smoked them or 
soldthemordone many other things with them. 
But suppose that A has thrown. them down a 
well, and no one in the world knows that but 
himself. Is B to have no relief? And if 
not in conversion, then in what form ? Surely 
once A. was fixed with the unlawful posses- 
‘sion any ‘Court would require him to.say 
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“risk of A B’s flat denial being true. 
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what he had done. with B's goods P And -if ~- 
he could not account for them -would B fail 
simply because he could not prove affirmatively- 
what A had done with them? If, as-the 
defendant-alleges, that is what.the action for’. 
conversion comes to, the ‘less that -Indian . 
Courts have to do with it the better. Possibly : 
the defendant’ would say, in such- circum- - 
stances-there would be an action on the case. ` 
I have no objection to that beyond my general _ 
objection that these forms of action never 
did obtain in India. As long as on the faots ` 
I have stated two things are admitted, and, Tı 
think, they must ba, I .do not. care whether : 
counsel call the case -conversion or not. The: 
two things I mean are that B has a right to.i 
relief against A, ‘and that it lies on*A to: 
satisfy the Court that he is under no liability” 
to B for the disappearance of B’s cigarg.: > 
` Probably the reason why the argument’ 
upon this aspect of the case has been Bo 
strenuous and so technical, on the defendant's. 
„side, is, because there is not to be found in: 
all the English cases, as far-as T know, a casey 
in which the facts are the same or ‚anything - 
like the same as in this ‘case.. Certainly 
demand and refusal is only evidence of con- ' 
version, broadly speaking when the -demand : 
is made while the goods ‘are in the possession : 
of the defendant. .But that again presupposes - 
a consideration or two. If the plaintiff knows i 
that they were in the ,defendant’s possession, > 
and cannot find them at the time he. makes 
his, demand, ‘to whom is he to address it? ` 
He cannot go, into the streeb and ask every i 
‘Have you got my goods?” He * 
must proceed by the knowledge he has. That : 
takes him no further than that you A B aren 
the last person into--whose possession il ' 
can trace my goods; for all I know “you? 
may have them still, though I can't find, 
them. At least you must tell mo, (1) - 
whether you had them, and (2) if.so what: 
you have done with them. And if upon such? 
a perfectly reasonable -demand being made > 
A B replies, I never had your goods, and T> 
am not going to have anything more -to do; 
with you, you can goto law about it if your 
like, it seems to me thatthe plaintiff would be; 
perfectly justitied in suing A B taking thei 
- But 4 
should it be proved to bə untrue, surely- no; 
Court in the world would say you -have .no 7 
cause of action against A B because when? 
you asked him for-your goods he had made. 
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_ away with them. He won’t’ say how or to 
whom. You don’t know, the Court cannot 
find out.- All the Court can say is that A B 
had your goods and has not now got them. 
You cannot have any relief. Surely that isa 
proposition which only needs to be stated 
to vefute itself. Now in every English 
case, where the question has turned upon 
. demand and refusal being evidenca of cən- 
version, thera is not I believe one in which 
the defendant has simply refused to do more 
than give the plaintif a blank denial, as that 
Ihave not got your goods and never had; 
and then, when the plaintiff shows that the 
defendant had, the Courts have refused relief 
because at the time the demand-wnas made 
the defendant had made away with: them. 
“That no doubt ‘brings me to the sezond part 
of the: defendant’s argament on this point. 
Ho says.: if I rightly understand him, that 
while, if the goods had been in his possession 
at the time the demand ‘was made, demand 
and refisal would have been evidence of 
conversion, since they were not, the plaintilf 
must allage and prove a dealing. How is the 
plaintiff to do that uutil he has proved, what 
the defendant denies, that the defendant did 
ia fact have his goods P And when he has 
proved that why.is he to prove the dealing 
which has resultedin their total disappearance? 
Is it not true that a flit and false denial 
of ever having. had the goods is at least as 
good anc conclusive evidence of conversion,'as 
a ‘refusal while the goods are still in’ the “de 
fondant’s possession P All really seems to me to 
turnupona broad fundamental principle which 
is not much elucidated by picking case after 
case to pieces. For in every case the facta of 
that cake have to be considered. Now, while 
demand and refusal is good evidenca of con- 
version, conversion itself isapart. That arises 
in one or two main ways, first, by a wrongful 
taking, but more commonly by a wrongful 
detention. Where the person charged with 
conversion has exercised over the goods a 
dominion inconsistent with the ownership .of 
the righsful owner, then there has been a 
conversion from that moment. And-it seems 
to me to matter very little whether this has 
been dere before or after demand. provided 
the inteation is clear. A scientific analysis of 
the cases if it reveals anything, reveals this, 
that, it is the intention of ‘the converter that 
fixes him with responsibility, not the mete 
accident of the time at which the true owner 
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may happén tocome down upon him. Doubtless 
many of the English cases give this latter con- 
sideration greatprominence on the principle, 
1 suppose, of a locus penitenti. The reason- 
ing appears to be that until the rightful 
owner has made a demand, the alleged con- 
verter cannot be presumed to bave intend-- 
ed to kéep him out of hjs own, unless he has 
done some definite act which leaves his in- 
tention no longer in doubt. So that even in 
those cases we must come back in the last: 
resort to the only true test, the intention. 
As to what it was, that may be'and often isa 
matter of evidenca, or inference, and it is in 
such cases, I think, that the demand and 
refusal plays a prominent part. For if the 
rightful owner does demand his goods and 
the converter refuses to give them up, that 
is the strongest evidence of his intention 
Bat in itself it is uothing more. How can it 
be? And even so it is notas strong evidence 
as an out and out sale befcre ever demand 
was made. Every doubtful case on the border 


-line yields the same result to this very simple 
- test. 


Conversion really depends upon.the 
intention of the converter, until intention 
has been given effect to by some definite act 
which is in fact the conversion. There may 
be conversion. before any-such act as actually 
passes the property to another, or changes or 
destorys it. When there is an act of thatsort, 
what the defendant here calls a dealing, 
there is an end of the matter. It is only be- 
fore a clear act of the kind has been done. 
that the subject presents any ‘difficulty at 
all; and then very little if we look to first 
principles and not to mere words and phrases, 
Before such an act is done, I apprehend, 
there might be a conversion,’ enough at any: 
rate.to fix the converter with liability, if he 
had expressed his intention of asserting -his 
own to the exclusion of the dominion of the 
rightful owner. And that may be shown in 
many ways, the commonest of course being 
the demand and refusal. But that ought not 
to be taken as exhaustive, it is illustrative 
only. If Lam right so-far, it follows that 
there is -very little substance in the technical 
pleas and case authority on which the defen- 
dant has so confidently relied. 

Much the strongest of these cases was, in 
my opinion, that of The Union Credit “ Bank 
Ind. v. The Mersey Docks Board (7). For the 
sake of illustrating the principle of that case, 
it-may be put shortly thus. A pledged certain 
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goods toB and then got’thém’ back- from B; 
-C. the real owner of the goods came down 
“on: B for his goods. B replied that he had 
_not- got them. On the facts it was held that 
B had not been- guilty of any conversion. 
But I do-not gather from that case that B 
defended, as the defendant has done here, by 
denying that he ever had the goods, or that 
if he had lost, them it was not his fault. It 
is not very apparent-on the face of the report, 
bùt I conclude that B pleaded the true facts. 
The only’point the learned Judge really con- 
sidered was whether B-was guilty of’ conver- 
sion because he-handed the goods back to A 
although A was not the true owner. And the 
Court quite naturally held that this could not, 
in the circumstances, be a coversion, any more 
shan it could be a conversion, if A, a thief, 
handed’ to B, a carrier; stolen goods to 
carry for him, and at the end of ‘the journey 
before the appearance of the true owner, B 
handed the goods back to A. Why? Because 
there was no intention on the part of B to 
exercise a dominion over the goods incom- 
patible with'that of the true owner. In both 
cases -the actual and the hypothetical B is 
not -supposed to know that A is not the 
true owner,.or to have any reason to -be- 
lieve that he is not. He merely holds the 
goods ‘for a time on behalf of A whom he 
believes to be the trae owner. If in either 
of such cases B -had replied to the true owner, 
I never had -your goods (knowing or having 
reason to know that he had), and I have 
not got them, and I don’t propose to account 
to you for them in any case, the view taken 
by the Oourts might have been very different. 
Here, for instance, if thedefendant had replied, 
I have had a great many cotton bales, and 
for all I know yours may have been among 
them ; some of them have been returned to 
the man who pledged them with me, and 
whom I believed to be the true owner and 
for all I-know yours may be among them ; 
all I know for certain is that you can see 
for yourself that I have not got them with 
me. Then, I think, that would have been a 
perfectly fair reply, and if the defendant 
had then been able to show that he had 
returned the bales to L or that he had never 
had them from L he would, in either case, 
-have been absolved from all -liability in 
conversion. But, as I shall presently show, 
that was not what he said, nor was it his real 
attitude in respect to this transaction. 
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Let me now tura from- these general 
observations to thefacts. Exhibit J is a letter 
from the plaintiff's solicitors to the Secretary 
and Treasurer of the Bank of Bombay, dated 
26th July 1904, statitrs that L had pledged 
these bales withthe said defendant. Bank, 
denying that L had any authority to do 80, 
or that the circumstances were such as would 
entitle the defendant to say that the ‘pledge 
was valid, and demanding restitution of the 
bales or their value. Thé reply, also Ext.—J, 
comes from Messrs. Crawford and Brown, 
Solicitors of the defendant, dated 29th’ J aly, 
1904.' It is to this effect:— ° 

“Your letter of the 26th instant addressed 
to the Secretary and ‘Treasurer of the Bank 
of Bombay has been handed to us and we 


“are surprised that you address the Bank direct ` 


seeing that you have been in correspondence 
with us on this subject since August last, year, 
Your letter, we are instructed to state, ig 
very vague as you do not state how many of 
the bales which your client claims were 


‘found in the Bank's godowns, nor do you. 


state how many bales your client ‘demands 
delivery of. Without entering into any dis. 
cassion of the various’ allegations contained 
in your letter which the Bank do not admit 
as correct, we are instructed by the Bank.to 
inform you, that they cannot comply with 
the demand made by your’chent and are 
prepared to defend any proceedings which - 
may be taken against them.” as 
Now we may turn to the correspondence 
alluded to in this letter. It begins with a 
letter from plaintiff's solicitors of 20th 
August 1903 in which the plaintiff states . 
that he is informed that Ly has pledged his 
899 bales with the Bank’ and demands in- 
spection. The defendant replies the same day, 
asking for a more particular description, 
that on the receipt of such information the 
Bank will ascertain whether it has the bales ; 
and, ifithas, the plaintiff isto be allowed 
inspection : but “it must be understood that the 
Bank in no way admit your client’s claim to 
any bales in the custody of the Bank.” Now 
what is the plain meaning of this ? First, it 
is not'a denial that the defendant has these 
goods when the first demand is ‘made:*it only 
goes-the length of saying that the Bank may 
have them, but is not sure. What is, however, 
more important, reading the two letters ‘to- 
gether, is that the defendant does not admit 
the plaintiff's right to thé bales oven if it hag 


s 
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them. And- supppsing-that.at that time the 
Bank really had had the bales, which no 
doubt it ought upon its own showing (if they 
, ever did come into its custody) to hava -had, 


this i is surely refusal enough to. satisfy. even : 


the. diteralism of conversion. `. 

Then the plaintiff gives what’ particulars 
he can. Then follows a good deal of desultory 
and profitless correspondence, in the course of 
which’ the plaintiff says he has identified 
two_ of bis bales, and the defendant’ calls for 
partioglar. identification, -and intimates its: 
intention of ‘selling or otherwise disposing ‘of: 
all balesin its possegsion-unless satisfied with 

ch particular identification. This lasts up to 
Beton 1903. Then onthe 17th Feburuary 

1904, Messrs. Crawford and Brown write 
Bi ‘the the plaintiff to- say that they intend- 
` to, Boll the two bales: he has claimed to have 
identified, and. inviting him to file a-suit if he 
wishes to do so, and to let the defendant, 

ank „know when. The defendant still. 
Ba to -admit plaintiff’s identification. 
There; apparently, the correspondence ended, 
till it was.resumed in the letter of 26th Jaly. 
‘addressed ; to the Secretary and Chairman of 
the, defendant Bank: Read.in this connection it 
‘seems to methat the reply contained in Ext. 

1g a point blank refusal to. have anything 


| “Tore to.do with the -plaintiff: It is true that 
Both sides were pretty sure that | 


y that.time, 
ie of.the bales were gone; but that was not 
the case when’ the correspondence. opened; 
and from.the very first the defendant appears 
to me..to have „by, implication.. deniéd the 
plaintifs right. tothe bales, even. had they 
turned out, to‘have been at the time in the 
st pnl s porsession. All the cases, which 
_after, all must be taken with strict reference 
to the facts of each, draw a distinction, where 


; that i is-necessary, between a refusal with, and 


| without. the-intention:of , holding the goods 
in, derogation of the «rightful owner’s exer- 
éise, of complete dominion over -them-; in 
ather words, between qualified and unqualified 


` refusals. Too much stress -has, I think, in 


“this, connection been laid upon the time when 


~ the demand is made. No doubt wher all the 


points of.time in the sequence of events -are 
clearly ascertained and known to one party. or - 
‘the other before’ the demand is -made, -and 
when in refusing’ it the-facts are disclosed 
and reliance, is -placed upon : these -points of - 
time, the fact. that the” defendant had “mot,” 


_ and, the plaintiff: knew that he had not, the: 
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saute when plaintiff dənandad them, might | 
have an important bearing on the application | 
of the doctrine of conversion. ~ But in the’ 
beginning of this dispute, “ab any -rate, no- 
thing so definite was within the knowledge of 


-either party. _ The defendant at once took up 


this attitude. Wedo not’know whether we 


“have your bales babif we have. we do nob 


admit your right to them. -And as time went 
on the latter part of this” position ~became 
more strongly emphasized, till at the “end, - 


when it-was clearthat whether the defendant et 


ever had had the bales or not, ‘ho had: not 
then got them, it had come to this,’ that the 
defendant said, we-do not admit any liability- i 
to you for these- bales {whether i in conversion 
or on any other ground), and if you' like you - 
may file a suit against us to prove that we' 
are liable, we are quite -ready to defend it, 
and we will have no further communication, 
with you. Now, further, it is not as though 
there were any possibility of doubt about’ 
defendant was. 
That is really the ground of the distinction: 
in. the English cases, and it does not exist” 
here. In those English cases the principle was- 
simply this, a-qualified refusal, ora. refusal: 
when the defendant had not ` the possession’ 
of the: goods, leaves it open to doubt whether 
he really-meant-to do anything in derogation- 
of the plaintiff's lawful dontinion; so Tong as 
he had the possession. And, therefore, he 
could not,. while that uncertainty’ exists, “be © 
logically held guilty of conversion.’ For, the” 
intention is of the essence of conversion.“ 
But here we are in no doubt about the defen- : 


-dant’s intention. Not only is it, I think, clear’ 


from the correspondence bub it is sworn to by 
the defendant’s accredited official. ` Mr. Don- 
says, all the cotton in the Bank's Jettas or’ 
godowns was pledged -to the Bank; and -the 
Bank had absolute control over it all- Certain-~ 
ly -with the intention of keeping ib as” 
seonrity for their debt. ae 
‘Q. You never had any intention of alios à 

ing any one else to-have any dominion: over : 
that-property. A 

A. Certainly not. ewa caria the 
avowed position of the Bank with “respect to’ a 
all of it.: That was why we kept the godowns’ | 
always locked up,’ ‘and had. the keys brought | 
to the Bank.” 

“And this is fully’borne out by the. general 
tenot of the written statement. ; 

Thus up to the time that the parties joined 
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issue and commenced action the position was 
_ quite plain and simple, irrespective entirely 
of any technicalities drawn from the English 
action of conversion. The plaintiff alleged 
that the Bank had unlawfully got his goods: 
The Bank-denied that iteverhad had his goods. 
- Bat it went on to say. If they were pledged 
_with us, the pledge was valid. That is 
practically the whole case made out by the 
plaintiff and the defendant on this part of the 
plaintiff's case. I desire to keep the alterna- 
tive-case wholly diatinct. Now on that ib 
seems to me, as Mr. Lowndes has consistent- 
ly contended, all that the plaintiff had to 
do wus to show (1) that the defendant bad 
obtained possession of the goods, and (2), 
that he had not returned them or made res- 
„titution or compensation of any sort on 
demand ; then, if this is proved, (3) that the 
goods were not validly pledged to the defen- 
dant. If the plaintiff could succeed on those 
points, and upon the first two of them I have 
shown that he does succeed, (for the return 
of the bales in fraud of the defendant himself 
by fraudulent connivance of one of his sub- 
ordinates cannot I thinkin any way affect, 
even if proved, the liability of the defendant) 
then ib appears to me that he has succeeded 


_ infixing thedefendant with liability and would - 


be entitled to a decree without going into his 
alternative caso, and the various distinct 
_defences which are then available to the de- 
fondant, at all. I have not thought it necessary 
to go in detail into the numerous cases cited 
‚and argued upon, dealing with the acts of 
conversion, and the ingredients of that form 
of action. Partly because Ihave given suc- 
cinctly what I believe to be the true principle 
to which they all conform, and partly be- 
-cause I do not admit that in this country we 
are tied down to any technical forms of ac- 
tion at all. In India at any rate I think that 
, if the plaintif can establish the facts upon 
which he relies for the first part of his case, 
he would certainly be entitled to succeed, 
whether or notthe Bank actually had the 
goods when in July 1904 the plaintiff made 
his final demand for them or their value. 
Assertion of dominion, inconsistent with the 
dominion of the lawful owner, is the essence 
.of conversion, and that again has to be as- 
certained by intention, either shown in con- 
‘duct or expressly avowed. Here it has been 
shown in conduot, for, from the first the defen- 
.dant locked up all the bales in its. own 


4 
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-godowns with the express object of preventing 


any one, lawful owner or not, from, having ac- 
c3s3 to or control cver them. And we havealso 
the avowal.of the intention, from the moment 
of pledge, not to allow any one else to exercise 
any dominion whatever over these bales. Thus 
all the elements of conversion, even in the 
strictest and narrowest sense, are present; 
and the only way in which the defendant 
tries to escapə tha inevitable conclusion is 
that no demand was made’ while he was 
still in possession. That might weaken the 
analogy between this and the English cases, 
but in the facts of this caso, and with special 
regard to the pleadings and the correspondence 
and the conduct of the parties throughout, I 
do not see how it can be seriously argued 
that it in any way materially reduces the 
defendant’s liability; or introduces anew set 
of considerations appropriate to a different 
form of action, throwing on the plaintiff the 
onus of provingadealing (about which he 

could not possibly know anything) of 
negligence, which: after all only comes into 
prominence if we shift the whole ground or 
controversy from éonversion to case. And I 
say that this ought not to be done in a: case 

of this kind, where in essence the defendant's 

tortious act, if there was one, was an act of 
conversion. Look ‘at what he says. Not, I 
have received your goods in good faith, butall 
the same unlawfully, and have unfortunate- 

ly, but riot on account of any negligence 

of mine, lost them. Nothing of the kind. He 

says I never had your goods. Butif your goods 


, Were any part of those which I did receivefrom 


L then I have from the first meant to deal 
with them as I pleased; [ have refused to 
allow you or any ons else any right of control 
over them; I have kept thom locked up in my 
godowns; and when it suited me Isold them; 
and I deny that you ever had any right over 
them after they came into my possession, or 
that I am in any way liable to you for what 
I may have done with them. That is, as I 
say, essentially conversion, and it appears to 
me that the defendant has failed in trying 
late in ‘the case to shift his ground by con- 


. founding the plaintiff's two cases, and so 


insisting that what the plaintiff must really 
prove is that if the goods are not forthcoming 
then they were lost through the defendant’s 
negligence. Even here the facts being granted, 
namely that the defendant did have the goods 
and lost them, I apprehend that it would bg- 
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for him to satisfy the Court that he had not 
been negligent andin view of the defendant's 
official evidence I should doubt whether he 

_would wish to make too much of that 
ground. It is one thing to say that L’s 
books show that these bales never came into 
the custody of the defendant at all. That 
would be a complety answer; and if it follow- 
ed from the subseqtent sales of 100, 70 and 
229- bales to Gaddum, Volkart and the 
Damoder ‘Mills that the defendant never 
had had the bales, that evidence and that 
line of argument would do very well. But 
if nothing more follows from that than that 
the defendant allowed one of his servants to 
defraud both- him and the plaintiff and so the 
bales were virtually stolen or at any rate got 
out of his possession without his knowledge 
or consent, this would bea poor answer com- 
ing from a great Bank to the charge of 
negligence. I have laboured this point, often 
being obliged to repeat myself, because 
owing to the highly technical defences on 
‘which the defendant. appeared to me chiefly 
to rely, so much time has been spent over it. 
And Tam anxious to make my own view, 
whether right or wrong, unmistakeably clear. 
That view is, summarized, that on the first 

_ part of his case (and after fully considering 
all the evidence) the plaintiff must succeed if 
he oan show.— 


(1) That L pledged his- goods to the de- . a 


fendant. 

(2) That the defendant cannot now aee 
torily account to him for them. ~ 

(3) That the pledge was invalid. 

And that brings me to the last important 
legal question which arises on the firat part 
of the plaintiff's case, namely, whether, in 
all the circumstances, the pledge was valid 
within the words and intent of section 178 of 
the Indian Contract Act. From the opening 
of the case I thought that that was probably 
the ‘defendant’s strongest ground of de- 
fence; by the time all the evidence was 
recorded, I felt- that it was--.practically 
the only ground upon which he could hope 
to escape liability. But the Hon'ble and 
learned Advocate-General virtually declined 
to argue it at all. In order that the plain- 


tiff might not be taken by surprise, I then ` 


intimated that, even though the defendant 
- did not apparently think there was much 
to argue on this head, I entertained very 
serious doubts about it, and hoped that the 


< nect 
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plaintiff would not suppose that because to 
all appearance the defendant had abandoned 
the point, the Court had any intention of 
doing so. The defendant seemed to have 
been frightened off this ground by the 
authorities. But in all cases of this kind, 
authorities must be strtictly confined to the 
four corners of the cases upon which they, 
stand. That is to say, that while I hope I 
do not ‘yield to any one in respect for those 
learned Judges, many of them Judges of great 
eminence, who have dealt from time to time 
with cases undersection 178 of the Indian Con- 
tract Act, I must be quite sure, first, that 
it was the intention of any of- those Jearned 
Judges, on a set of facts like this, to lay 
down an inflexible rule, in amplification of ~ 
the plain language of the section, next that if 
that was their intention, there is a single re- 
corded. case, in which they can fairly: be 
said to have given it effect, before I am ready 
to say that the question is finally answered. . 

` My observations on this part of the de- 
fendant’s concluding address, elicited from 
Mr. Lowndes a brilliant, scientific and logical | 
argument covering the whole field of the 
case law, and probing into the principles 
which might be thought to underlie dnd con- 
the 
to record my acknowledgments to that learn- 
ed counsel. - “If.” concluded Mr.- Lowndes 
this were wholly res- integra I should. not 
by any nieans press it on the Court that the 
view I maintain is necessarily right; but all 
the authorities are on my side, and it can 
hardly be said that the question is one into 
which this Court is now at liberty to go,-as 
though it were raised here for the first time.” 
I admit the weight of the authorities at once; 
but I am of opinion, that for all the pur- 
poses of this case, the point is ves integra 
and I do not feel myself bound, after care- 
fully and respectfully studying all the de- 
cisions, in the light of Mr. Lowndes, brilliant 
commentary, by any one of them. I do not 
think it can be said, I myself do not think 
it so, that any one of those decided cases 


~- goes beyond the facts of each of such cases 


respectively ; and while no doubt a synthesis 
of all of them shows a strong leaning on 
the part of all the Judges concerned, I will 
even go so far asto call ita consensus of 
high judicial opinion, against the view that 

possession ” in section 178 means anything 
more than one highly technical kind of 


decisions, for which I desire ` 
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possession; an analysis of the reasoning, as. 
- well ás of the legal concept ‘of “possession, ° 
treated fromthe point of view: not: of the 
Jadge only. bat of the scientific jurist, leads 
me to dotbtwhether the case law ia by any ` 
means ag. conclusive, ag on a first examination 
it ‘appears to be. 2. ca’ 

-It- igs convenient to begin with ‘the actual 
words of our own. statute. And in order to- 
obtain -what -farther light: we can' from the 
aame sonrca, to compara the words of section” 
108.with:those of aection 178 of Contract Act. 
Section 108 deals with title, and enacts : 

“No seller. can give to the buyer ‘of goods’ 


8 “better, title to those goods .thdn he has ` 


himself, except in the following. cases — “+ 


 Haception .1.—When ‘any person is, by- 


the consent of the owner, in possession of any. 


‘goods or of. any bills of lading......he-may - 


transfer the ownership of-the goods of which 
` heis 60 in possession, or'to which such docu- 
mente relate, to any- other person; and give’ 
Buch person-a good “title thereto, notwith- 
; standing any instructions of the owner to the 
contrary: Provided, etc., ” and- here follows a 
. proviso to the same effect as in sectidn 178. 
The important words are “ notwithstanding ` 
any insractions<to the - contrary. ’? Upon these 
_ Words the argument has been-raised, that 
_ they, are, indicatively restrictive, and ‘limit 
the meaning of the preceding term “ posses- 
sion” to cases in which the ‘possession is of 
_such- 8 kind as to. be constructively at any 
rate under the 
owner. .Thus if A gives a hundred bales of. 
cotton to B with instructions to sell at 
- certain price, and B sells below that price,- 
all the requirements of the section are ful- 
filled; but if.A merely gives his cotton’ to 
- B to -keep for `bim -as in this case, B could 
not sell.. Pushing the argumént a little fur- 


ther it appears tome that we immediately . 
come to an -absurdity thus: If A gives B, a 


- hundred bales of cotton merely to keep, B has ` 


not the possession meant by the section, but... 


if A 'gives, Ba hundred balès of cotton to 
keep-.and at. the same time instructs him 
that he is not to sell ‘at any price, which is" 
‘after all exactly - the same thing, and then 
B does sell, B has the possession required- 
by the section; which with great respect to 
all arguments to the contrary, seems to me 
to be absurd. I must do.Mr. Lowndes the 
justice to say that while he used the argu- 


ment, a8 upon some-of the cases.and for 


ne onal 


` which the 


-will and direction of the. 


‘turn to 


ayes ae ies 
bie own purposes he, was obliged to do, his 


He admitted that it did not 


éh 


- naturally “logical mind indisposed him to rely | 
. strongly on ib.” 


appear to him to'be a very cogent argument; . ` 


rather ‘an artificial, strained, and.on ‘the~- 
whole s-poor argument. Orso I understood . 
-him. And if he did say that, T entirely agree ! 
with him. Reading tho words without any 


bias drawn from English .enactments or the ~ 


well-known growth aud- development of Eng- 
lish legal notions on this subject, I should 
have thought that these words. were put- in 


merely for- emphasis, and that the. . whole A 


meaning of the section was, where a person, 
has possession he can make a good title for his - 
vendes, even though in certain cases by doing 
so "he has violated the express: terms upon 
which he obtained possession.. Possession by 
the consent of the owner may arise in & 


‘hundred ‘ways; in some cases the owner may 


impose no conditions, in others he may; the 
effect of the section read simply,.as ordinary 


English, is thab in all- those cases alike the -` - 


persòn who has'been. allowed the possession 
-may give a good title. „Aad the insertion of 
. the words I am now considering would natur- 


‘ally be referable to the desire of the-legis- - 
lature to make it clear that even cases in which 


was an express Violation.of the terms upon 
7 consent had been -obtained 
fell within the scope of the section.. Without 
those words Courts. might very well. have 


“been disposed to hold, on general principle, | 


that where A entrusts his goods.to B accom- 
panied by’an expressed prohibition to.sell 
them and yet B did sell thom, the case went 
beyond the intention of the exception,as ex- 


s 


ceeding - what would ordinarily be implied in ~ 
the words “Sonsent. "For there.may be con- -- 


‘sent and consent. I may-consent to B. using 
my horre but I may mot consent to him sell- 
ing it. And if I say when I give it into his 
possession, you are on no, account to part 
with it that would be.an expressly qualified 
consent. Whereas if I said nothing, although 
it ‘might be reasonably inferred that I. had 
not consented to B selling, yet ‘the case 
would surely be, weaker then if I had posi- 
tively’ forbidden, him to sell. Now when we 
section 178 we find two Notable; 
changés, the words ‘ ‘by consent of the owner? 


- are omitted and again the words ‘ notwith- 


standing any instructions of the owner to. the: 
contrary’ are likewise omitted. Why? Is 
this due to slovenly drafting and ta slovenly 


| 
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drafting only? Or was it the intention of 
the Gegislature to widen the provisions re- 
lating to pledge? At first sight it appears as 
if that was theintention. But itis extremely 
difficult to find a reason. ‘Ordinarily in Eng- 
Jand the powers of pledge are more restriot- 
ed than the powers of sale. Asin the old 
Jaw of market overt, and see too the case of 
Hill v. Simpson (9). Now the omission of 
the words “by consent ofthe owner” insection 
178 may, I think, be taken to have been sup- 
plied and supplied with intention, in a much 
more liberal manner, by,the second proviso 
to section 178. For the purposes of giving 8 
good title by:sale, the possession must have 
been. with the consent of the owner: for the 
purpose of making e valid pledge all that 
. is necessary is that the possession shall not 
‘have been obtained from the owner or the 
-person having the- lawful castody of the 
‘goods ‘by an offence, or by fraud. If words 
are to have any meaning ab all, that proviso 
, must be read as intended to widen the mean- 
ing of “possession” in this section. It is 
one thing to bave possession of A’s goods 
by his. consent, and quite another to have 
possession of his goods without his consent, 
but still without having obtained them 
from him. by an offence, e.g., robbery or 
frand. Between. these two extremes lie 
cases which might easily be put, though no 
doubt they are not of common occurrence. 
The simplest is a case of finding. If A 
finds a watch, belonging to B in the streets 
of London; and after doing all he can to 
discover the true owner, sells it a year later, 
it - would appear that he is not within sec- 
` tion- 103. Butif he pledges it I do not see 
how it is possible to say that he is not within 
section 178. Andsincethelanguage is so plain, 
it isidle to speculate why it is so. It isidle to 
say . that the Legislature could not have 
meant to confer a wider powér on pledgers, 
then on sellers, when in fact they have most 
indubitably done so.. Before I’ come to 
| the cases I may observe in passing, not in- 
frequently we find a distinction drawn between 
bare possession” and “bare custody” and 
“possession ” implying that the latter stands 
higher as.a legal notion than the former. But 
again if-words are to hava any meaning, our 


legislature did.not adopt that view when it en-: 


acted section 179. For we have possession con- 


trasted with lawful custody, and the contrast 
(8) (1801) 7 Vesey 152198); 8 R. R. 106. 
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is meant to bring ont the relative imper- 
fection of the former. Of course there may 
be a distinction between “ bare custody” and 
“lawful oustódy.” But thatis a fanciful and 
an illogical-antithesis, or for that matter, 
distinction. .The trae opposites are- lawful 
and unlawful custody. If we arə to use a 
word like, “custody” at all, and it isa word 
which in this discussion I do not much like, 
we must treatit always as though it were 
lawful custody; for an unlawful custody could 
mean nothing else than a custody referable 
to an offence and so within the express ex- 
clusion of the section. For the present-then it 
is enough to say that section 179 on the face 
of it-appears to me to be framed in the interest 
of the bonafide pledgee, as is plain from the 
first proviso ; and covers all cases of de facto 
possession of such w kind that in accepting the 
pledge from the person having that de farto 
possession, the pledgee could not reasonably 
be supposed to know that ho was advancing 
money on another man's goods. I do not 
think that, on -the face of it, it has much 
concern with the quality of the possession, or 
that it ought to be referred to the Factors 
Acts asat once explaining its origin, scope 
and intention. That no doubt is what the 
Judges have usually done, as English Judges 
would be pretty certain todo. They are 
familiar with the history of the Factors Act 
in England, and all the judicial notions bound 
up in them; they are familiar -with the 
English case law on the subject, and they 
quite naturally lean strongly to the conclusion 
that what has been always good law in 
England must have been meant to be good 
law in India, although the words of the 
statute, taken literally, could never be made 
to support any such conclusion. I will now 
briefly notice the cases to which I have been 


referred. 


Wilkinson v. King (10). - That was the case 
of a wharfinger- who sold his client’s goods, 
without anthority, to a bona fide purchaser, 
and it ‘was held that that was not a sale in 
market overt, and trover lay for the goods at 
the snit of the owner against the purchaser. 
All that Lord Ellenbororgh said was that the 
doctrine contended for (no doubt precisely 
the doctrine which seems to be embodied in 
section 178 of the Contract Act) --" wonld 
give wharfingers the dominion over all the 
goods entrusted to them; but that a wharf 

(10) (1808) 2 Oamp. 336. f : 
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could not' be considered, even in London, as 
“smarket overt” and so that the selling was 
‘a tortious conversion. 
© Pickering v. Busk (11). That was a oase of 
` sale by a broker with ostensible authority to 
Bell, and proceeded, I think, upon a principle 
of estoppel. The principal was held bound. 
In the course, of the judgment Lord Ellen- 
` borough commented on the hard case of a 
. factor with power to sell, not being in law 
able to make a valid pledge, and from the 
remarks.and the case cited, Paterson v. Tasbit, 
Jit appears that, as tho law then stood in 
England, there was a larger power.to sell than 
‘to pledge. This anomaly, for, even then it 
evidently seemed to Lord Ellenborough an 
` anomaly had,.as he observed, much distressed 
“is judgment; but he expressed his intention 
„of deciding .such a case, should it arise, in 
‘conformity with the principle he was laying 
down, that is, broadly, the principle of 
i  pstoppel. 

«Oole v. The North Western Bank (12), was a 
‘case under the Factors Acts, and is cited 
for the proposition that a warehouseman 
< having. the custody or goods is not an agent 
empowered -to, sell within the meaning of 
those Acts. Again a decision, turning purely 
‘upon the facts of the case, under a law which 
| does not exist in this country. , 

Greenwood v. Holguette (13). That was a 
oase of hiring and the Court held that section 
108 did not'apply to a qualified possession, 
or where the possession is for a specific pur- 

"pose. Crouch, C. J. obssrves in his’judgment 
probably the first upon this section, of what 
was then new law, that Indian Courts were 
“mot to suppose that the Contract Act neces- 
sarily re-enacted the English law, for there 
“were good reasons to doubt whether the 
Indian legislature had any such intention. 
Then the learned Chief, Justice commenting 
on section 108 says :— “Now the last words 
appear to show that the possession which is 
meant by the first part of the exception is a 
possession which is unqualified and not to be 

~- restricted otherwise than by the owner 
giving instructions to the person who has it”. 
It is the kind of possession which a factor 
or an agent has, where the owner of the goods 
although he has parted with the possession 


may give instructions to the person in 
. (11) (1812) 15 East 38; 18 RB. R. 864.. 
(12) (1875) L. B. 10 0. P 354 (864); 44 L. J. 0. P 
288 ; 32 L. T. 783; 
(18) 12 B. L. R. 0. 0.4. 42, . 
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possession what to do with the goods”. In 
what follows the use of the words “ quatified” 
-and “unqualified” seems to me, with thé 
greatest respeat to the learned Chief Justice, 
to be almost the opposite of what those -words : 
wonld ordinarily ` mean, without reference 
to the particular case and the particular 
argument. For instance, it is said that the 
possession of a hirer i is a qualified possession, 
bacause the owner cannot give him, as long 
as the hiring lasts, any instractions how to 
deal with the property hired, while the 
possession of a factor is an unqualified 
possession becanse the owner can give him 
such instructions. In other words, a posses- 
sion which is subject to direot -intervention 
and control is unqualified, while a possession 
which is not subject to any such external 
intervention and control is qualified, 

Then the learned Chief Justice goes on to 
point ont that under the Roman law a hirer 
acquired no “ property ” in the thing hired : 
by the English law he has only a special 
property during the continuance of the 
contract or for the’ purposes expressed or 
implied by it. But is not all that equally 
true of a factor, apart of course from any later 
special legislation? And does the section say 
a word about ‘‘ property ” in the thing. The 
section says, when a man has by the consent 
of the owner “ possession”, and those are the 
words which have to be construed, 

Oooper v. Willomatt “(14) goes no further 
than to say that a bailee by selling determines 
the bailment, and the bailor may: maintain 
trover against a bona fide purchaser, bat that 
again takes us back to the English view, the 
English law, and the English cases, which, 
Crouch, CŒ. J. declared, would no-longer have’ 
any authority’ when Indian Courts had to 
administer the Indian Contract Act.. 

The next Indian case is Biddomoye Dabee v. 
Stttaram (15). That was the case of a servant 
entrusted by his mistréss with the custody of 
goods, pawning them during her absence. 
And it was held that the custody of the ser- 
vant was not possession within the’ meaning 
of section 178. And it was-further held that 
if the servant had taken the goods into his 
possession with the object of pawnjng them 
he came within the second proviso. - Garth, 
C. J. and Markby, J. held, on the facts, that 


agi (1848) 1 0. B. 672; 14 L. J.0. P. 219; 0 Jur, - 
Miyati 3O. 1a B, 808, 
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the servant had only the bare custody, and 
"that was not possession within the meaning 
of section 178. There is no reasoning, in 
“support of the decision, which oan be of the 
‘east assistance to me in the complicated ques- 
‘tion I am trying to answer. Referring to the 
‘case of Greenwood v. Holquette (13) their 
‘Lordships merely say that in that case the 


“Court held that the hirer’s possession was not. 


‘Such a possession as Was contemplated in 
‘section 108, and in this case they think that 
‘the * baré castody » of a Jamadar, left in 
‘charge « of his mistress’ house, is not such a 
‘pogsession, That is all, I have to find out, 
StI an, what is such a possession, and why? 
“And, as I have already pointed out, tis- 
‘tiiguishing between “bare custody” and 
7 possession ” * dogs not help to elucidate the 
Point. Before we begin to use terms of that 
kind it is well tocome toa perfectly clear 
‘understanding as to what we all mean by 
them. “ 
_ The next case in our books is Shankar Murli- 
dhar wé. Mohanlal Jaduram (16). It washeldthat 
“the axoention to section 109, Indian Contract 
Act, has particular relation to the cases of per- 
sons allowed by owners to have the indicia of 
property. or possession, under such circum- 
stances à3 may naturally induce others to 
regard them as owners, and constituting some 
degree of negligence, or defect of precaution 
imputable to the trae owners”. Now before 
I pause on each térm of this rather elaborate 
explanation, let me note at once that the 
concluding resson has never, as. far as I 
know, occurred to any other Court or juris- 
consult in treating of this branch of the law. 
It would appear as though the learned Judges 
in dealing with this case conceived that 
section 108 had been framed with some idea 
at least of penalizing careless bailors. And 
then the Judges go on to say: “Where, 


however, the detention of a chattel is allowed’ 


-fora particular limited purpose, there is not 
a „possession such as is required by the 
exception”. How is that, as a» universal 
proposition, tobe reconciled with the favourite 
case; on the other side, of a factor to whom 
his bailor kas given instructions not to sell ? 
-If any possession at all is within the meaning 
of the word “ possession ” 
then such 8 possession as that, by the general 
consensus cf all authority, is. But it would 
- þe a detention of a'chattel allowed for a 
(16) 11 B. 704 at p. 705. 
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partionlar purpose,’ and, therefore, aooording 
to this deoision, “would not fall within, thè 


-section. I will now quote from West, J.“ Bat 


though the general rule vf a person’s not 
being able to transfer a right not belonging” 
‘to him is qualified by the exception to section 
108 of the Contract Act, yet it is plain that 
possession by consent of the owner, in that 
section, is far from extending to every case of 
‘detention of chattels with the owner’s con- 
sent’, Now if.we substitute in the sécqnd 
part of this sentence “ possession ” for 
“detention,” I confess that for my own part 
what appearéd to that learned Judge so plain 
is by no means plain tome. Nor dol think 
that we gain much when the definition is 
thus summarily given by the substitution of 
“ detention ” for “ possession”. No doubt I 
shall have occasion myself-shortly to use 
‘detention ” asa formof “ possession ”; it 
would be hopeless to attempt an analysis of - 
the whole’ contents of the legal notion of 
possession, without having recourse to that 
term. But I should’hesitate to use it, as it 
is used in this judgment, with the addition. 
with the owner’s consent”~- as thereby 
constituting a different case from that merely 
of “ possession with | the owner’ s consent’, 
The radical ‘idea of “ detention ” is opposed, 
as it seems to me, tothe holding from all 
the world .being with any one’s consent. 
However, “no doubt the learned Judge, when 
he used the language I have quoted, had in - 
mind some classificationof the different kinds 
of possession, „to one of which “ detention ” 
is properly applicable. - ' 
West, J. goes on, “ The exception has 
particular relation to the cases -of persons 
allowed by owners to have the indicia of pro- 
perty or possession, undersuch circumstances, 
as may naturally induce others to regard them 
as owners, and constituting some degree of 
negligence, etc.” Now, with great respect, 
after giving that dictum my most careful 
attention, I am unable to-derive the least 
light or guidance from it. It occurs ina 
judgment which is directed to showing that 
a person had not this particular possession: The 
Court says-that to make out that possession, 
the person claiming it must have been allow- 
ed by the owners to have the indicia of pro- 
perty or possession. I must firat strike ont 
the word “property,” for it is either redun- 
dant or confusing. If by property something 
more than possession is meant then it would | 
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be necessary to know what' the indicia of pro- 
-perty are. Ifit means no more than posses- 
sion we need only ask what are the indicia 
of possession. Why had not C in that case the 
indicia of possession of the cow and the calf ? 
§ left them with him. Every passer-by 
would have seen him driving them to and 
from pasture, stabling them in his own sheds; 
what conceivable other indicia of /Ssseasion 
could there beP - Apply the rule to any single 
case and it yields no result. Apply it to 
Greenwood’s case (13). The hirer, I presume, 
had, as far as all visitors and strangers were 
concerned, all the indicia of the possession of 
the piano. It was in bis house, he played it 
when he pleased; unless he chose to announce 
that he had hired it, who was to know as far 
ps the indicia allowed him by the owner went, 
that they were not indicia of property or 
possession? The next portion of the sentence 
refers to the principle of estoppel, which does 
undoubtedly underlie the whole doctrine, but 
that again arises on the facts of each case. 
And in that particular case, after studying 
it attentively, I-have been wholly unable to 
see why the. circumstances under which S 
left his cow and calf with C were not such 
as might naturally induce others to regard 
C as the owner. I have already commented 
on the concluding passage. 

In the case of Le Geyt v, Harvey (17) Sanit 
C.J. observes:— We think, however, that it 
would be straining the expresson ‘by consent 
of the owner’ beyond its plain meaning if it 
were held applicable to casas,’ where the 
possession ig entirely beyond the control of 
the owner of the goods. Such would appear 
to have been the view taken of the ‘section 
by the Caleutta High Court in Greenwood v. 
Holquette (13). The reason of that decision 
appears to have been that the plaintiffs were 
not in a position to control the course of the 
delivery order, and, therefore, . though 
apparently, the possession of the broker 
had been with the plaintiff's consent, it was 
held not to be possession within the meaning 
of section 108 because the plaintiff was not 
able to control the broker in dealing with the 
goods. Whether thatis a trus construction 
or not of section 108; twoxthings are to be 
said about it; it depends a great deal on 
Greenwood’s case (13), and like that case was 
evidently influenced-to some extent by con- 
siderations drawn from the, English law of 

(17) 8 B. 601, 
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factors. The reasons given for the decision 
could not have been given under section 178, 
And it is with section 178 rather than with 


‘section 108 that I am now direotly concerned, 


I do not overlook the importance of , reading 
thetwo sections together, when the inter- 
pretation of either or both is involved in go 
much difficulty. But I doubt whether- it 
would not be going too far to say that all the 
reasoning, often based on the actual words of 
section108, which has led to a restricted inter- 
pretation of that section, could possibly ba 
applied to interpreting section 178, in which 
precisely those words do not appear. It will. - 
algo be instructive to note thatthe reason of 

the decisionin this case, which purports to 

follow and tobe the tameng the decision in 
Geenwood's case (13), is the exact opposite of 

the reason for the last named decision. In 

this case it was held that the “possession” in. 
question was not the possession meant by 

section 108, because it was too unqualified: in 

Greentwood’s case (18), the possession was held 

not to be the possession meant by’ section 108 

because ib was too qualified. If, then, apart 

from blindly following authority, the Courts 

are ever to have a reasoned, intelligible and 

consistent rale far applying sections 108 and 

178 itis plain that a good deal of confusion 

awaits clearing up. . 

The next case is Seager v, Hukma Kesal 18), 
That was a case under section 178. It was 
a case of a wife who pledged her husband'g 
jewellery without his knowledge and consent. 
The Court held that she never had the posses- 
sion required by the section. Evidently that 
is a very special and doubtful caso, apart from 
any observations which may have fallen from 
thé learned Judges who decided it. Jenkins, 
C. J. said — lam of opinion that to create a 
pledge under section 178 of the Contract Act,, 
the pledger must be in juridical possession of 
the goods and that mere custody will not suf- 
fice. This view is supported by the previous 
decisions on the Cortract Act to which we 
have been referred and also by the words of 
the section which mark aclear distinction bet- 
ween possession and castody.”. The reat of 
the judgment is immaterial. With the great- 
est respect for the learned Chief Justice, I 
find some difficulty in following the reason- 
ing. We -arə here for the first time in 
the Indian case Jaw told that the pos- 


session mentioned in section 173 ig, ‘ jari- 
(18) 2 Bom. L. B. 408; Z4 B. 458. } 
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ical’ possession. “Now. the ordinary mean- 
ing. of that term in that connestion is that it. 
denotes consequences of possession (and we 
must always bear in mind, what is too ‘often 
overlooked, that possession is capable of being ~ 
looked’ gt either as a fact or a right) refer- 
able to positive law. If section, 178 was really 
meant to be. confined to cases of ‘ “juridical”? 
possession Ï mist say that, for my own. part, 
I cannot ses any reason at all for its enacb- 
; meni. For of course a person-with juridical 
possession could make a valid’ pledge of what,- 
he go possessed. -Nor am I much helped by 
“a consideration of the distinction ‘which the > 
section is said to clearly mark between posses- 
Bion and'custody. As I have already observ- 
‘ed the only distinction of that ‘kind which + 
the section itself draws is in favour of law- 
ful custody, that is to say, the section puts . 
lawfnl custody higher than possession not’ 
lower, a8 the judgment I am now consider- 
‘ing makes ib appear, ‘ 
. However that may be, this decision can in 
- io sense be binding upon me now.: For it was 
- essentially’ a deeision on the facts-of the: 
éase which their Lordships had to decide, 
and the facts of this case are wholly different. 
` The next -case is Naganada Davay ~v. 
Bappu Chettiar (19). This was a case of 
pledge by a hirer and it was held that he had 
‘only such-a limited interest as was contem- 
‘plated by section 179, .and, therefore, that 
the: case was outside section 178. Again we are 
brought face to face with a totally. new reason , 
for a~decision which is in effect the same as 
that in Le Geyt y. Harvey (17) and Greenwood's 
-case (13). With the-'greatest respect again 
fot the learned Judges responsible for that 
- decision, L hesitate to commit myself to-the 
proposition that sections 178 and 179 of the 
Contract “Act ‘are mutually exclusive. Or 
» that the true reason for deciding, as thé 
Courts have done, that possession, within 
f the meaning of thé former section, means ~- 
“juridical”. ot “ qualified ” or “unquali- 
fied” possession, is“ that’ in all: those 
_ cases section 179 really applied and the 
| limited interest of .the nominal possessor 
could have been traced through him to 
the real owner: The effect of Boddam, J.'s 
sa judgment, as: far as J ‘can understand it, 
, is that possession in section 178 means “the 
; kind of ‘possession a factor has.” But that 
is obviously loose and unscientific, I regret 
(18) 27 M. 424. ° 5 
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-400 bales within the meaning of 


i Le am unable to follow or understand ‘the 


reasoning of Sabramania Aiyar, J. in this 


Case, 


I have now kain all the Indian cases 
to which I have been referred and the. result 


of this examination has been; as far as I am 


concerned, to’ leave. the -question where it 
was. I do not mean the least disrespect 
toany. of the learned Judges whose judg- 


ments I have been studying; rather Lam quite ; 


ready to attribute my inability to extract any 
consistent logical principle from them to the 


‘infirmity of my own understanding. Butone 


thing is quite clear, none of them are - cases 
which bind me. Everyone of them has to 


be considered with reference to its own facts., 
And everyone of themis al the highest a nega. — 


tive decision, with the single exception perHaps 
of a sentence or two in’ Shankar v. Mohanlal. 
(16). Hach case says that this or that posses: 


-gion isnot the possession required by section 


178.. Boddam, J., inthe Madras case, says 
that the possession required by section 178 
is like a factor’s possession. 
in Seager’s case (18), says that the possea~ 
gion in section 178 must be juridical’ posses- 
gion as opposed to bare custody, and so on. 
Bat there is no case like this: Thé facts are 
that L who wasa Muccadam or warehouse- 
man and a merchant ona large scale, held’ vast 
quantities -of cotton, some. as merchant, 
some as Muccadam. As between himself 
and - his clients his two ‘capacities 
might buve been clearly defined and 
understood but what about the outside 
world, and the principle of estoppel - upon 
which the English Judges from Lord Ellen- 
borough onwards so strongly relied. to which 


again allusion is'made in Shankar v. Mohanlal : 


(16)? IfI give’my necktie to Whiteley to 
keep on his counter, where he has thousands 


‘of his own, and someone buys it, how- is he 
“to know that, in respect of that particular 
tie, Whiteley had no. power to ‘sellP- If L- 


“had a thousand bales of cotton of his own on 
his jettas and in his godowns, and the-plain- 
tif gives‘him 400 more to keep there with 


the rest, how is the defendant to know that ` 


there is any distinction between’ L's power 
to deal with the 400 and the 1,000? And in 
that case has not L the possession of the 


178? Ifhewere only a warehouseman the 
case might, be simpler, and I might find a way 


` of applying some of the -principles of ‘the .~ 


P 
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‘section ” 
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cases I have been referred to. But as it is 
I feel that I must go a good’ deal deeper 
And, first, I would observe one 
‘broad line of cleavage. In almost all the 
Indian cases, nb any rate, the section svems 
to me to have been interpreted as though it 


“had been framed for the protection of the 


true owner. ‘Section 108 doubtless does give 
some colour to that view, but. section 178 
gives none. The more I have ‘thought 
over this difficult question the clearer it 
has become to me that the first step 
necessary to be taken, if we are ever 
to haye a consistent rule of interpretation, 
is to decide from what point of view we mean 
to look at these sections. Are they meant 
to protect the owner, or the bona fide buyer 
or, pledgee ? In my opinion, clearly the 
buyer and the pledgee. And that, 1 think, 
in conclusively proved by the provisos. If 


it were only the interest of the owner that 
-had to,be protected there would be little or 


t 


no need for those provisos. But-what is the 
effect of the sections as-a whole? Surely. 
this. A person who has an imperfect posses- 
sion bat yet a possession of which the 
imperfections are not apparent, may sell or 
pledge, so as to make good title or a valid 
pledge, provided the buyer or the pledgee 
takes in good faith. The implication is too 
_plain to need stating, namely, that there is 
something defective about the vendor's or 
pledgor’s title. Else there were no need for 
the sections at all. But to protect the bona 
fide purchaser or pledges, to facilitate com- 
mercial business, that defect is not to in- 
validate the transaction, unless the buyer or 
the pledgee knows or might know of it. IfI 
am right so far, we have already gone some 
way to clearing up all the, confusion and 
contradictions in which the subject seems to 
be at present involved. We get rid at once of 
“juridical” possession. Hx concessis, the 
possession contemplated in section 178 is not 


juridical, but something a good deal short of . 
it. All that is required is that it should not 
have been obtained’ by an offence or by frand. 
“This again sheds an illuminating light on 
_what.the intention of the legislature really 


was. What is the use of saying that the 
possession was intended to be something like 
a factor’s possession P Many other cases of 
possession not obtained by an offence or by 
fraud are easy to be thought of; and many 
such are, of course, cases of imperfect pos- 
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session. How far down fhescale then are wa 
to go? There must, it is clear, be a point at 
which the Courts would refuse’to accept as 
possession, within the meaning of section 
178, mere physical detention. But here again 
tbe matter is not so complicated as might at 
first sight appear. A very cursory examination 
will show that in all such extreme cases the 
proviso-would suffice to protect the true owner, 


“Thus in the case of a syce leading his master’s 


horse down the town it is plain that no one 
could be thought either to have bought, or 


“accepted the horse in pledge, in good faith. 


The circumstances '‘of the case would be enough. 
Without going too deeply into a philosphical 
and critical analysis of all the elements of 
legal possession, ib may be sufficient for my 
present purpose, to divide ‘possession, very 
roughly, into three main divisions : deten- 
tion, imperfect or qualified possession, 
perfect or unqualified possession. 
In all cases of detention I apprehend 
that the proviso would work automatically 
to protect the true owner. These are 
cases in which there is mere physical 
control without any’ appearance at all of 
ownership. I take it that they would not need 
to be excluded from the-scope of the section 
by refined definition, but by their own facts. 
Then again perfect or unqualified possession, 
comprising of course ownership and all rights 
of disposition, is wholly outside the scope of 
these sections. It is only the doubtful cases 
of imperfect or qualified possession which 


“fall within the scope of the sections.. And 


these must be numerous and referable to 
different origins. It appears to me to be going 
much too far to say, a8 Boddam, J. said and 
as indeed the result of Mr. Lowndes’ argu- 
ment was to say, that section 178 means one 
kind of possession only, the possesssion of a 
factor empowered to sell. If that were really 
go it woald have been as easy for the legis- 
lature to say so, and leave noroom at all for 
all this uncertainty. The kind of qualified 
possession I have in mind, as opposed to mere 
detention, is that kind of possession to which 
the law has always attached the right’ to 
possessory remedies. lf that principle’ were 
accepted we should at least have something 
solid under us when we come tò apply the 
section practically. But the Indian cases I have 
considered raise a difficulty. For in all those 
cases the person whose possession was held 
not to be possession within the meaning of ` 
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section 178 would have had a possessory 
remedy. But if we could neglect them, I 
cannot help thinking that an advance towards 
systematizing the interpretation of section 
178 would be made by adopting the principle 
I suggest. It certainly does appear to me 
contradictory to say that, that is not possession 
which the law protects and allows to be enfore- 
od by possessory remedies. It isunnecessary bo 
go at length into the history of the possessory 
remedies in tae Roman ‘and Teutonic- juris- 
prudence; or to point out how cause and effect 
came to be reversed while English legal no- 
tions on this subject were in the making: All 
` that has been” most admirably and completely 
done by Holmes in his work on the Common 
Law. I have read all that he has to offer 


directly bearing on this subject, and on the _ 


whole it seems to me that, notwithstanding 
diversities of practice, there is nothing to 
militate in theory against the principle which 
I would like to see accepted. 

Bat whether able or not to refer the appli- 
cation of section 173 to an uniform principle, 
Courts ought, I think, to have more regard 
_ to plain language, to what the legislature has 


in fact said, and less to what each Jaudge 


thinks the legislatara ought to have said, or 
must have meant. And when the legislature 
gays that a person in possession of goods’ may 
maku a valid pledge of them subject to certain 
restrictions, which clearly seem to me to 
showin what a comprehensive sense the word 
possession is used, I feel the strongest relact- 
ance to refining upon what the legislature 
might or ought to have meant by in pos- 
session.” And it does appear to me that a 
werrehouseman who has his own jettas and 
godowns completely under his own control, 
who may put locks on his doors, who might, 
if the goods deposited with ‘him were 
wrongfully taken from him, bring an action 
for their recovery, is certainly “in possession” 

of those goods as long as they remain in 
his charge. True it might he said that he is 
also in lawful custody; but the introduction 
of such a word as custody especially when 
qualified by ths adjectives “bare” or “lawful,” 
is only confusing. All custody isin a sense 
possession as long as it lasts, though it need 
not of course’ be ungualified possession ; but to 
this extent that the custodian means to ex- 
olude the dominion of all but the true owner, 
he isin possession against all but the true 
owner. Trae Lord EUenborough has held that 
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a gratuitous bailment leaves the true owner 
in constructive possession, and a passage in 
Savigny goes even further, so as to’ éxtend 
that principle to a hirer. But a warehouseman 
is neither 8 gratuitous bailee nor a hirer; so 
that even if we accept.the great authority 
of Lord Ellenborongh and Savigny for the 
propositipns they state, without pausing to 
analyse further the-exact meaning of sach a 
phrase ‘as constructive possession, and its 
proper place in an exhaustive analysis of the 
legal conception of * ‘possession, ” the present 
case remains unaffected. And there may be 
reasons peculiar to the cases of a gratuitous 
bailee and a hirer which do not apply to the 
case of a warehouseman. Here is a simple 
hypotheticalcase. Aa friend in Calcutta, who 
is going home for a year, lends his motor car - 


‘to B in Bombay. B has always been in the 
“habit of using and owning motor cars, so’ that 


the publio would see nothing unusual in his 
using the car which A. lends him. In Bombay 
he treats this car as his own; no one except 
himself and A knows that it is not his own. 
After six mouths B pledges the car with a 
firm, and then decamps with the money. A 
on returning from leave seeks for his motor 
car, and finding what has happend demands 
it back from X., the pledgee. In the -mean- 
while X has sold it. Now in such a set of 
facts could anyone say that B was not in 
posseasion of the car within the meaning and 
scope of section 178 f According to Lord 
_Hllenborough, A retained the constructive 
“possession but how is X to know ‘that P 
_ Surely section 178 was intended to meet cases 
of that kind, and to protect X and not A; 


“And if Lord Ellenborough bad had such a 


section -ag section 178 to construe and apply, 
it may vell be doubted whether he would not 
have found in the doctrine of estoppel reason 
enough for saying that whether A had the 
constructive possession or not, B had the- 
possession meant by the section. It is in this 
view of the underlying principles of the 
legislature, and the kinds of possession known 
to jurists, that after giving this question and 
particularly Mr. Lowndes’ extremely able 
argument upon it my fullest and most careful 
attention, I am still of opinion that L had 
the possession which was meant by section 
178 and that if the other requirements of that 
section have been fulfilled the defendant has 
in ita complete defence to the first part of 


` the plaintifi’s case 
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_. And this brings me to 8 consideration 
of the proviso to. section 178, which is ag 
follows. — 

“Provided that the pawnee acts in “good 
faith-and under circumstances which are not 
‘such as to raise a reasonable presumption thas 
the 'pawnor is acting improperly.” 

From what has already -been said, ib is 
clear that, in my opinion, the pawnor. was 
acting improperly. It, therefore, only remains 
to consider, whether in accepting the pledge 
the defendant (1) acted in good faith, and 
` (2) under circumstances which were not such 
as to raise a reasonable presumption that the 
pawnor was acting improperly. I-may dismiss 
‘the first point at once. | have no doubt at 
all that the defendant was acting in good 
faith. The second question raises more 
difficulty and necessitates an examination of 
the evidence. 

Briefly, however, it may be said that the 
plaintiff rests his attack here upon the 
proposition that Chunilal’s knowledge was 
the defendant’s knowledge. For that is in 

- 8um what the argument comes to. Of course 
it goes further. It includes previous dealings 
with L in his capacity of Muccadam. The 
defendant had dealt with him in that capacity, 
and, therefore, knew that he had been at any 
rate a Muccadam. In those dealings- the 
defendant followed a special procedure, taking 
letters from L showing that he had advanced 


oz the goods warehoused with him to their- 


full value. That procedure was not followed 
in 1908, and part of the plaintiff's contention 
is that nothing had happened in the mean- 
while to exonerate the defendant from taking 
care to see in what capacity L held the goods. 


But without going into all the evidence on- 


that point it is enough for me to say that I 
am satisfied that about the time of this 
pledging L was doing business as a merchant 
on a large scale, and that as far as that point 
goes, althongh the .defendant might have 
known that. he used to do business as a 
Muccadam, and might still be doing business 
on that footing with some:clients the general 
course of the relations between L and- the 
defendant was such as to justify the defen- 
dant in supposing that he, L was a merchant 
—apart of course from any special knowledge 
which can fairly be imputed to the defendant 
as being the knowledge of defendant’ g trusted 
servant, 


As to the defendant's previous knowledge 
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. come to the chief difficulty. 


B89. 


there is Exh.—18, dated 10th January 1900, in 
which L informs the defendant that he is 8 ` 
Muccadam and merchant. Then Hxhs.—14 and ” 
17. The last of these is dated 20th March 


, 1900 and they all show that, in respect of the 


‘goods they refer to, L was acting as Mucca- 
dam. The defendant tried to show that from 
1900 onwards there was a complete _change, 

and that from that time the defendant treated 
with L as a merchant only. The’ plaintiff 
replies that there is absolutely-nothing in the’ 
evidence to substantiate any such allegation, 
rather the other way; and claims that from 
1900 the defendant simply goes to sleep, ae; 
cepts L as a merchant though it knew per- 
fectly well that prior to that time L had been 
a merchant as well as a Muccadam, and took 
no precautions at all to separate the dual capa- 
cities in which he approached the defendant 
for advances.’ Thereis nothing at all, says 
the plaintiff, inthe suggestion that up to L’ 8 
father’s death, the firm was a Muccadam firm 
only, but after that even L became a merchant, 

and, as far as the defendant knew, a merchant 
only. To that extent I think the plaintiff is 
right. Itis clear from the evidence of. Ohota- 
lal that the defendant must have known even 
before 1900 that L was acting in a dual capa. 

city. And unless there had been some very 
definite abandonment of one of those capacities 
it is fair argument that the defendant should 
not have relaxed the vigilance it was show- 
ing up to 1900. 

With those short preliminary remarks I 
Stated as a 
question of law itis this. Must the defen-. 
dant be effected by all the knowledge that 
Chunilal had? Plaintiff says there can he 
no question at all; that as Chunilal was the 
defendant’s servant employed for the special 
purpose of finding out the status of those 
persons in the bazaar with whom the defendant 
had dealings, and as he was bound. to impart 
his knowledge to the-defendant it is clear that 
his knowledge was the defendant know- 
ledge. 

It is upon that point that I feel grave 
doubt. Upun the fact, namely whether Chuni- ‘ 


“lal knew that L was a Muccadam, that is, 


to say doing business as a Muccadam generally 
as woll asa merchant, and very. likely too 
that L was in fact a Muccadam of these 
very bales, I do not think there can be any. 
reasonable doubt. I think the evidence is 
much too clear. It shows conclusively to my, 
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“mind that ‘Chunilal knew a groat deal about 
L’s business, if he was not actually his 
partner, and I have not the slightest doubt 
that Chunilal knew that L was acting as 
a Muccadam in 1903. The “history of suit 
No. 449 of 1901 is enough to establish these 
points. Chunilal was himself speculating i in 
cotton to & large extent. [After giving an 
extract from Ohunilal’s evidence, his Lordship 
continued.—] 
The plaintiff values. this evidence _ chiefly 
4 for this reason, that whileit now seems to be 
the . defendant’s case that he never knew 
that 'L acted as a Muccadam after 1900 the 
suit shows that Chunilal who was the defen- 
dant’s agent for all this kind of thing knew 


it perfectly well up to December 41901.. 


Again see what Chunilal says onthe 30th 
January in cross-examination. 

“I was dealing in thousands of bales of 
odtton in 1900. That went on till 1905. I 
also had to make enquiries about other people 
for the Bank. The latter were quite dist- 
inct.” 

"Q. ‘If you knew anything in your private 
capacity would you solemnly go and enquire 
abont the same thing again on behalf of the 
Bank? | 

A. I would renew my enquiries from time 
to time. Not when my private knowledge 
went up to within a day or two of the time 
when I was required to advise the Bank. ” 

Now as Chunilal.had great dealings of hig 
own in cotton up to 1908 it is, says the 
plaintiff, inconceivable that he would not 
know about Lin the market and what his 
position really was. And it was undoubtedly 
his duty to impart all the information he 
- had to the Bank. Here I must pause a mo- 

ment to indicate what appears to me tobe 
the weak point in this strenuous argument. 
No doubt it was Chunilal’s duty to inform 
the. defendant but, if he failed in his daty, 
is the defendant to be affected with know- 
ledge” which in fact he had not, because 
“through the failure of a subordinate to do 
his duty he had not that knowledge? In 
other words for the purposes of the special 
question can the principle of agency be carri- 
ed quite that length P I confess I doubt it. It 
is noh, be it observed, a case of incompetency 
on the partof an agent. Ifa man employs 
an agent to keep him informed, and the 
“agent is incompetent, there might be some- 
thing to be said against the principal. And 
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I do not say that even in the next case which 
I am about to put there might not still be 
something to be said against the principal 
although it does appear to me a different 
case. If a principal employs an agent to 
keep him informed, and that agent is 
thoroughly competent, and might have kept 
him informed, but in fraud of his principal 
and in violation of his duty, keeps back 
information which he has, is the principal 


to be affected with itP Is that in the con- , 
templation of any man, however, prudent who . 


has to rely on subordinates? 

“ Passing on fora moment from this to ‘an- 
other feature in the case, which, to say mo 
more, raises a pretty strong presumption of 
collusion between Chunilal and L. I mean the 
partnership; we finda regular account from 
Samvat 1958 in L's books of a partnership 
with Chunilal. 
is madeup for the purposes of the suit, be- 
cause long before this suit was filed L had 


been adjudicated an insolvent, and the Official ` 


Assignee had taken charge of his books. Chuni- 
lal of course denies the- partnership, but 
wzat reliance can the Court place upon his 
mere word now against the books? Then 
when L becomes an insolvent he enters 
Chunilal as one of his debtors: see’ A 2. 
Chunilal has sworn that the defendant knew 
of his heavy speculations. He says the Bank 
knew all about it. Mr. Begbie says this is 
absolutely untrue, and of course the Court 
must believe Mr. Begbie on this point. 
Then there is Chunilal’s evidence about the 
fictitious bill endorsed by Munji Nathoobhoy. 
I do not think that this has much to do with 
the issues here, except as bearing on Ohuni- 
lal’s general credibility. In spite of this the 
defendant’s high officials went on trusting L 
right up to 1903 and they agree that as far 
as they knew his credit had not been in any 
way blown upon up to that time. It 
thus appears that” Chunilal'’s attempt to 
implicate L in a forgery is contradicted by 
the evidence of the: defendant’s own respon- 
sible officers. In effect the plaintiff’s argu- 
ment comes to this, Chunilal knew that L 
was acting as a Muccadam. It was Chuni- 
lal’s duty to tell the Bank; therefore, the de- 
fendant Bank knew. Moreover, the facts 
were that there were considerable dealing 
between the defendant and L and the de- 
fendant did not care to énquire into ever 
detail ‘of each of them. It knew that if 


It is not suggested that that ~ i 
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some of them L was .acting as a merchant, 
and it took no precautions to find out whe- 
ther he was acting as a merchant or a Muc- 
cadam in each one severally. I go so far 
with this argument, that I find that Chuni- 
lal, did know pretty well all there was to 
know about L, and his standingin the market; 
and that it was Chunilal’s duty to have 
-imparted all that he knew to, the defendant. 
But I hesitate to go further. Partly because 
I am doubtful whether Chunilal acquired this 
knowledge within the scope of his duty as 
defendant’s agent and partly because it is 
impossible to say, whether Chunilal knew him- 
self definitely what bales L held as Muc- 
.cadam and what as merchant. It seems to me 
a large and dangerous leap that might seri- 
ously disturb commercial dealings in this 
city, to say that the defendant is affected for 
the special purpose of section 178 with know- 
ledge which it had not got, merely because 
“a trusted subordinate was dishonest and did 
not inform the defendant of all that in the 
faithful. discharge of his duty he ought to 
< have.’ Itis not as though the defendant apart 
“from Chunilal had no reason at all to trust 
L asa merchant. In fact L was a merchant 
and a merchant on alarge scale. He appears 
to have: had enormous dealings of this kind 
“with the defendant over a long course of years, 
and in mo instance had the defendant had the 
least reason to doubt any representation he 
made. Therefore, leaving Chunilal out of the 
question altogether, would any Court say that 
jn such circumstances the defendant ought to 
have known that it had reasonable cause to 
suspect that the pledge of, these 400 bales, a 
mere flea bite, in the sum of all the defen- 
dant’s transactions with L was specially im- 
proper? To hold that would, I think, impose 
too severe restrictions. on business and para- 
lyze commercial operations. And the fur- 
ther principle I am asked to lay down seems 
to me still more dangerous. In-all large 
businesses, employers must repose confidence 
jn varying degrees 'in their subordinates, and 
where, as here, it is merely in the end & 
„question of the good faith or reasonable 
precaution of the principal, it appears to me 
that. where he has employed qualified agents 
who have for years served him well, and 
given him no cause at all for suspicion, the 
sudden dishonesty of one of them ought not 
to be imputable to him because it could not 
have been foreseen by the principal. It may 
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be, it probably will be said, that I am here int 
consistent with myself, since in-disposing of 
another point the fraudulent return of the 
bales to L, I thought that the defendant 
could not shelter behind that fraud to escape 
liability, But surely there is a distinctionP 
Here we have to deal with knowledge, with 
what goes on in a man’s mind, and cannot,be 
discovered by any human foresight until the 
man himself chooses to reveal it, and then 
with the bearing of that on the proviso to 
section 178. In the other case the defendant has 
the goods and it is his business, an essential 
part of his business, to -see that they are 
safely kept. Noone can make away with 
800,or even with 400 bales in a moment; 
‘And, therefore, it -does seem to me that in 
that particular the defendant would be ina 
very different legal position in respect of the 
fixing of liability. The plaintiff says that 
it was the duty of the defendant to enquire 
into each and every detail of this huge pledg- 
ing business, and so no doubt in extreme 
strictness it was, at any rate, in the beginning. 
- But when this kind of thing has been going 
on for years without a hitch of any kind, the 
point of view must. in common fairness, shift 
- a little. All men may err, still more true is 
it thatall men who repose confidenos in others 
may be deceived. eee SO 
Plaintiff cites in support of this contention 
Cole v. North Western Bank (12), a decision 
under the Factors Act full’of most important - 
and instructive matter, but more parti- 
cularly bearing upon the question I have 
already decided, fhan upon this question. 
No doubt that judgment strongly supports 
Mr. Lowndes’ contention upon what kind of 
possession is meant by section 178, but, as I 
have before | said, I cannot suppose that 
English decisions of that kind, or the reason- 
ing upon which they rest, would necessarily 
. have been given or used had the great Judges 
responsible for thêm had to construe our 
statute, and not the English Acts. Upon 
this question all that Oole v. North Western 
Bank (12), says is that the defendant’ might 
have ascertained by a very little enquiry, what 
the true position of the agent was, whether 
broker or warehouseman. But here the case 
isaltogether different. The defendant did 
keep enquiries on foot, all the while, but he 
employed a dishonest man of whose dishonesty 
he had not the least suspicion. It could 
not, I suppose, be cortended that Mr. Begbieor 
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Mr. Don were to go into the market them- 


_ selves daily to prosecute enquiries about the. 


statūs of their numerous “constituents. That 
appears to me to be the ‘material difference 


between.the cases. Iam not, of course, disput- . 


ing'the general role that an agent’s know- 
ledge, -is his principal’s knowledge. All I say 
is that in the peculiar circumstances of this 

case, what knowledge, Chunilal’ got privately 
and ‘dishonestly Kept to himself, need-not, in 


- my opinion, deprive the deferidant of the pro- $ 


tection he would otherwise have under the 


proviso to section 178.. I have, therefore,” 
after very long and anxious consideration ` 


. come to the conclusion that in all the cir- 
cumstances of this case, and upon its facts, 


the defendant is,within the protection, of sec- . 


tion 178, and, therefore, that on the first part 
of his case the plaintiff fails against the de- 
fendant Bank. 


- I now come to the da veers of the plain- ` 


tiff's case which is totally distinct - from the 
firat and. stands upon a totally different, 
footing. Failing upon the first part. of the 


case’the plaintiff: claims to standin the shoes ` 


of L and so to be entitled; as I understand, 
to call upon the defendant for a full account 
of all dealings between -the defendant’ and L 
‘and in the event of it appearing that the 
defendant has a surplus, or ought to have 
had -a, surplus, bat for its negligence or 
unfair. dealing with L. (I use that rather 


harsh phrase: with ‘reference only to the’ 


heavy. legal charges with which L lias been 
debited), to the credit of Li,” to be further 
entitled to recover the value of these 399 
bales from the defendant ont of that, surplus. 

I confess that this-aspect of the case has 
given me a great deal of -trouble and anxiety. 
From the first I doubted, even could the 


plaintiff prove all the requisite facts, whether ` 


. a suit of the kind would lie against thia; de- 
fendant. And I doubt it still. 

In this connection the defendant is tres to 
raise any defence that he might bave used 
against L. That \is clear, and, therefore, 

.-tukes him out of the scope of my ruling in 
„the early stages of the trial.. 
it necessary to go’at much length into the 
evidence proper to this case; evidence of tha 
defendant’s. negligence or carefulness, evi- 


dence of.the supervision it exercised over its 
absconding godown-keeper Ardesir, of the 


efforts it made to trace him, of what really 
did become of the 399 bales and so on, 
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I do not think- 


ied 


I should only like to say, that Mr. Marshall, - 


æ witness for the defendant, was indefatigable 
in his labours to bring all ‘materials bearing 
on these points before the Oourt and that his 


evidence was given with a sincerity and `“ 
“candour, which along with his other labours 


in the case, impressed me with his desire to 


_be wheróver he could of real assistance to the 


Court in unravelling this sadly tangled skein. 


1 


And with reference to an observation made : 


by nir. Lowndes in his concluding address . 


_ upon this part of the case, I ‘desire to say at 


once that I do not think the manner in'which `.” 


it is-set out in the plaint is, or could have 


“been, misleading, or that any exception- cin ` 
fairly be taken to it by the defendant on that ; 
ground. Now it will be seen that’ the plain-` : 


tiff relies, for this paet of his pase, on “three, 


main heads:— 


(1) Was the defendant entitled to charge 
L with some Rs. 12;000 ‘of legal expenses 
and so reduce. his credit in “their hands to i 


| that extent ? 


(2) Is the defendant responsible for the 800. 
odd missing bales P 


(3) Ishe responsible- for the 200 Bales a 


alleged to have been returned to L in August p` 


| Obviously. it would require a long examina- we 
. tion of the evidence to. answer those ques-., 


tions. And I do not think that will -bo | 
necessary “if my view is right. © 


For there seems to me to be a Meki answer. ` 
Plaintiff, I apprehend, could only stand in ' 
L's shoes to the extent of exacting from the! 
defendant the 399 -bales ‘which vee 
deposited with L. As to marshalling,. 
that which is analogous. to ina DAD 
8 ground upon which -plaintiff: likewise 
relies; it is plain thatno relief could be asked ' 
or given on that ground if substituting L for! 
the plaintiff it appeared that the particular | 
goods pledged had- been ‘returned, 


matter how, to’L himself. And ‘that is,’ = 
according to my view what has happened. It 


am compelled to hold-as a fact, that the bales 


nos.: 


sold to Gaddum, Volkart, and-the Damodér' s 


Mills, were the very bales, leas two- which the 
plaintiff had deposited with L. And on that 
finding of fact it appears to me that this part 
of the plaintiff's case fails. It is‘true that ` 


| the plaintiff, relying on Foster v. Stewart (8); ` 


è 
H 


claims that as even if these were his bales,. a 


L deposited the price he received for them 
with the defendant, he, the plaintiff, is entitle 
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- ed to proceed directly against the defendant 
for those moneys. : ere are 
In that case which was assumpsit, tort- 
“waived, Lord Ellenborough said: “Still 'I 
- should go the length of holding with the case 
that where the apprentice in the course of his 
service had acquired a chattle, trover would 
lie for it; or if that chattel had been converted 
into money that the master might follow it 
in all its representative forms.” - But I doubt 
whether, rightly read, that case goes any- 
where near sustaining the principle in support 
of which it is now adduced. True the dictum 
of Lord Ellenborough is very wide. But I. 


do not believe it was ever meant to cover the ` 


case of aman who had sold the chattel, and 
placed the proceeds to his credit with a Bank, 
and-then lay down that the: master might 
sue, not the depositor but the Bank. Where 
is the assumpsit on the part of the Bank P 
Where, in this view of the case, isthe tort Pp 
All is now to be lookéd at as between L and 
the defendant, L pledges goods with the 
defendant and gets them back; that ends one 
_ relation altogether ; any one whose goods those 
really were might follow them or their _ pro- 
ceeds no doubt as far as L is concerned. But 
now a new relation between L and the de- 
fendant begins, to which the plaintiff never 
wasa party at all. L merely pays in pro- 
ceeds of the sale of these bales, like anyother 
moneys, to his banking account. And I am 
wholly unable to see, on what principle, ex- 
cept as a creditor of the estate, when the 
< plaintiff’s remedy would beagainst the Official 
Assignee, the plaintiff can now have anything ~ 
to-say to or do within such a payment. If I 
am so far right, then on this special ground 
the whole of the second part of the plaintiff's 
case breaks down. Even had the bales not 
returned to L, I gravely doubt whether 
plaintiff's action, in this general form, would 
lie against the defendant. For what is the 
plaintiff asking? Not for these particular 
pledged goods but for a sort of general account 
from first to last of all dealings between L and 
the defendant. And 1 am not ab all clear that 
the plaintiff's single relation with L would 
entitle him to maintain any such general 
action against the, defendant. Assuming 
‘that the Court held that the 399 bales never 
had been returned’ to L, and that they were 
lost through the Bank’s negligence, although 
there had been no conversion on. the part of 
the Bank, although the. pledge to the defen- 
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- remedy would be to give plaintiff a 
against L and let-him execute it if he could. 
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dant Bank had- been valid, then, as ._ between i 
plaintif and the defendant, it appears to me. 
still, as it did from ths first, that the proper. 
decree 


against any assets of L in the hands of the 
Official Assignee. As it is the position is 
practically the same. For assuming that L : 
got back the plaintiff's bales and sold them, 
the plaintif is entitled to a decrea against 
L andhe can execute that decree against 
any assets of L’s in the hands of the Ofcial 
Assignee. 

In that view I must find that the plaintiff's 
case against the defendant Bank fails and 
that his suit must be dismissed against that 
defendant. But considering the whole course 
of the case: the disproportionate amount of 
time taken up in contesting points upon 


‘which the defendant Bank has failed, it 


appears to me that it would be most ‘unfair 
to make the plaintiff pay the defendant 
Bank's costs, of this trial., If the expenses 
could be exactly apportioned to the tima 
spent over eachseparate part of the argument, 
and then laid on the defendant and the plain- 
tiff according to their respective successes, 
I think the balance would be distinctly in ` 
the plaintiff's favour. As between plaintiff 
and defendant No. 1, therefore, I dismisss the 
suit, directing each party to bear his own 
costs. I give the plaintiff a decres with costs 
against L, the second defendant for the fall 
amount claimed 9 per cent. interest ag prayed 
in the concluding part of Mr. Lowndes’ final 


-address to the Court. 
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PUNJAB CHIEF COURT. 
Seconp Civiu Appaat No. 952 o 1904, 
August 9, 1907, i 
Present :—Mr. Justico Rattigan and 
Mr. Justice Shah Din. . 
HIRANAND—PLAINTIFF—AÅPPELLANT 3 
versus | 
HARI OHAND awp OTHERS —DEFENDANTS— 
7 RESPONDENTS. 

Oustom—Hindu Law—Succession—dliendtion by 
sonle» proprietor—Daughters son—COollaterals— Will 
1% favour of diughter’g son—Non-agriculiurist 
Brahmans of Rawalpindi tahsil. 

In matters of succession to, 


and alienation of, 
ancestral ı property, 


non-agriculturist Brahmans of 


- Court’s order of remand, dated 14th July, ~ 
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Rawalpindi tahst/, are not governed by custom at 
‘variance with Hindu Law; consequently a nephew 
a not entitled to question the validity -of the Will 


- ,exeouted by his uncle in favour of hia daughter’s son. 


Farther appeal.from the deeree of Captain 
B. 0. , Roe, Divisional Judge, Rawalpindi. 
Division, dated 19th. Joly, 1904. 

Bhagat Ishtar Das, for the Appellant. 

R. B. Bakhshi Sohan Lal, for the Re- 
spondents. Pe Lg 

Judgment,—the facts . are . fully 
stated in the judgment. of the Divisional 
Judge, dated 19th July, 1904, and in this 


1906. A return having bean made to the latter 
order, the appeal has been referred to a Divi- 
gion Bench for determination in view of the 
importance of the point of custom involved in 
the case and also in view of tho facts that 
one of the precedents relied upon by the 
Mounsif in his return (Devi Ditta v. Musam- 
mat Dharapati) has recently come before a 
Division Bénch of this Court, and the decision 
of the lower. appellate Court in that case 
has been reversed on the ground that the 
parties (who. are Brahmans of the Rawal- 

_pindi tahsil) are governed by custom and not 
by Hindu Law (sée Civil Appeal No. 1098 of 
1906 decided on 30th January 1907). 

The sole question which has been argued 
before us is whether in’ matters of succes. 
sion to, and alienation of, ancestral property 
the parties dn: : this case are governed by 
Hindu Law, and itis conceded that if they 
are found to be governed by Hindu Law the 
Will in dispute is valid and the plaintiff's suit 
must fail. After hearing the pleaders for the 


parties and referring to ‘the evidence on the ` 


record, we think that upon the materials be- 
fore us we cannot come to any other con- 


` clusion that the plaintiff upon whom, ac- - 


cording to this Court’s order of remand and 
upon the principle enurfciated in the recent 


: Full Bench roling of this. Court in Daya Ramy. 


Sohel Singh (1), the onus probandi rested, has 


`- failed to prove that in -matters of succession 


: and alienation regarding ancestral property 


‘the parties, are governed by custom at vari- 
ance with Hindu Law.: In the absence of 
proof of. such custom, resort must be had to 
the personal law of the parties, and under 


_ that law, . ib is conceded, the plaintiff has no 


v 


power to contest’ the Will made by Ram 
Kishen in favour of his daughter's sons. Both 


the Munsif and the Divisional Judge have con- 
= >. (1) 10P. B. 1908. (F. B.); 31 P. a Be 1907. 3 


CASES, l Ci l 


curred in bolding that the plaintift's sana 


is’ insufficient to establish that there i is a des. ` , 


{nite and well ascertained custom which go- 
verns the parties to the exclusion of Hindu 
Law, and we are clearly of opinion that that 
conclusion is perfectly sound. “The oral evi- 
dence produced by the plaintiff ‘after the 
remand is wholly worthless. - The first 
witness Gulab Rai, a Brabman of Harial, 18 & 
man’ of very low position, having served as. 
chaprast in Abyssinia and paying only | Ra. 9 
as land revenue perannum. He can give no 
instance in support of the plaintiff’ 8 position; 
and his statement that in the Rawalpindi 
District there are no’ less than 84 villages 
owned by Brahmans and that all. these 
Brahmans are governed by custom and not” 
by Hindu Law, is unsupported by any indepen- - 
dent evidence of & reliable character and can- 
not be treated as of much value. The-second 
(and the last) witness, Mahtab Singh, a Brah- | 
man of the parties’ villages makes a bald 
statement that his fellow caste-men do not 
follow Dharam Shastra, and does not even ro 
much as attempt to cite an instance in support 
of his assertion. This oral evidence has, 
therefore, been rightly rejected by the Munsif | 
as unsatisfactory. > 

As regards the documentary | evidence ‘the 
plgader. for the appellant has laid stress on 
the following judicial decisions, and con- 
tended that these show that the _ parties : are 
governed by onstom and not by Hindu . 
Law:— 3 

(1) Hira Nand v. Lachman Das, decided. 
on 29th August, 1890, 

(2) Mukha Singh-v. Mukha Singh (Civil : 
Appeal No. 92 of 1901, decided by this Court 
on 24th February 1905). - 

(3) Devi Ditta Singh v. Musammat Dharapati i 
(Civil Appeal No. 1089 of 1906, decided 
by this Court on 30th January 1907). 4 

In the first mentioned case tho present 
plaintiff Hira Nand, sued Lachman Dag, the 
daughter’s son of his uncle Kishan Kaur, 
for possession of certain landed property 
whioh onthe death of the latter was taken 
possession of by Lachman Das. It appears 


- from the record of that case that Ram Kishen, © © 


the brother of Kishan Kaur, (whose estate’ 
is now in suit) consented to the sucéession of 


Lachman Das, but the present plaintiff dis- . ` 
puted ‘it, with the result that a compromise |. 


was arrived at between the parties, under 
which half of the property in suit was given | 


. v 
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up by the plaintiff and the other half was ra- 
linguished in his favour bythe ther defendant. > 


“As observed by the Maasif, that case, ending 


as it did in a compromise, in no way helps 
thé plaintiff in this litigation. ‘Ib rather 


Shows that in 1890 the plaintiff did not feel 


that his- alleged tight of succession- under 


Customary. Law to -the exclusion of Lachman . 


Das was ‘indisputably- good; ‘otherwise, Ram 


2 . Kishen, being sonless, the plaintiff would nót 


have’ agreed to abandon his ‘claim to -a half 
of the land in possession of Lachman. Dass; 
even, however, if this view of. the case- ba 
rot sound, the alleged custom cannot be said 
to have been proved on the basis. of a” ‘contest 
which resulted ina’ com promise. 

The second case, again, is not of mach value. 
That was a case in which-the validity of a sale 


| effected by one Chanda ‘Singh, a Brahman 


his” brother, - 
"by the sens of. another brother Nikku. The 


of Tahlian tehsil Rawalpindi, in favour of 
Mukha Singh, was co ntestod 


„only passage in the judgment of this Court ‘at 


all relevant to the point Hyer consideration 
Tuns as follows : :— 


Pes “We also-zee no sauh Teasons for dis- 
> senting from the- -finding that the parties are 


7 agricultural Brahmans to whom the seneni 


_ largely. -upon its particular facts. 


‘rules of Customary Law apply”:” 


The facts of that. case no doubt justified 


_ that finding ; but bacause the parties in that 


-from the present case. 
by this Court that the village in which the si 
land in suit “was situate was mainly owned 
“by Brahmans, most of the’ land-owners being 


case were found. to, be agricultural Brahmans, 


and as such governed by Customary Law, it 


„does, ‘not follow that the parties in this case 


are ‘also agricultural Brahmans, and that, 


therefora, Customary Law should be applied 
“to them. : Hach case has to bo: considered on 


its own merits, and the decisionin each’ turns 
We do not, 
therefore, attach any .value -to this second 
precedent. ` 

The third - -cage is ‘clearly distinguishable 
There it was found 


of that caste, and that they were essentially 
agticultural Brahmans, though some few of 
them eked out a living by baking to servias. 


- In the ‘present case the Munsif has found that 
the-main occupation of the -parties is service 
“or the ‘performance , of - priestly functions 


(prohiti), -that they do not live on agriculture - 
as a profession, and that-the whole of their 


| lands are sanad by non- “ocoupanoy tenants. 
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These fadia are ` siot challenged = the 
‘Plaintif who himself admitted in ‘the first 
Court that he receives customary daés ` from 
his Jajmans on occasions of births, “deaths and 
marriages. It also. appears from the evidence 
-of the patwart that there. are only. five Brah- 
man families in this village which i ig held on 
a bhayachara tenure. -Itis stated before us 
that the village community.consists of many 


: different castes and that the. lambardar isa. 


Muhammadan Gujar. It seems to us, there- 
fore, that-in view of the special features of 
the: case, the third judicial precedent relied on 
is nob in ‘point. We may note in ‘passing 
that the principle on which’ the decision in 
this last mentioned case appears to have been 
partly based is, in our judgment, scarcely con- 
sistent with. the latest” pronouncement of the 
Fall Bench in Daya Ram v.> 
and even the learned pleader for the appéllant 
had to admit his inability to support it. The 


passage in which that principlei is etihnoiated ` 
_ runs as follows :— ` 


“The lower Courts appear ‘to las started 
with the wrong assumption that the parties 
being Brahmans are governed” by Hindu Law 
unless the contrary is proved. We would re-. 
verse the position and say that custom’ applies 
inthe absence of” clear ‘proot to the con- 
trary. It follows’ that there being no sort 
cf proof of the kind, the plaintiff's claim should 
succeed.” 

The rule expounded in this passage is, it 
- seems to us, expressed in dangerously wide 
terms and we cannot’ say that we: are pre- 
pared to assént’to it. Upona review of the 
oral and the documentary evidence produced 
by the plaintiff in this case, we ‘are constrain- 
‘ed to hold that he has failed: to ` prove’ “that 


the members of his family are governed by - 


custom and not by Hindu Law in matters_of 
succession and alienation. -In this: ‘view ‘of 


‘the case it is unnecessary ‘to discuss the - 


judicial precedents relied upon by thé‘defen- 
dants, but we may note that the two deci- 
sions of Ram Das and others’ v. ‘ Métammat 
Mathra Devi and others (decided by the Divi- 
sional Judge of Rawalpindi on’ 2nd Novem- 
-bèr 1901) -and Gurmukh Singh’ and others v. 
“Gurdas and others. (decided by the Divisional 
Judge on 16th June 1902): more or lesa ` sup- 
port the defendants’: position’ , as showing 
that in’ some villagesin’ the Rawalpindi Dis- 
- trict Brahmans; -who own land, are governed 
by. Hinda Law and not by custom, ee 


a 
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For the foregoing reasons we maintain the 


decree of the lower appellate Court and dis- - 


miss this appeal with costs., 
z Appeal dismissed. 


Jem a 


as “(3. o. 18 P. L. R. 1909; 111 P. B. 1908.) 
PUNJAB CHIEF OOURT. 
Civit Revistox No. 682 or 1908. 
# a June 18, 1908.. 
: Present: —-Mr. Justice Rattigan. 
_ KHONMON BIBI[—PLAINTIFH— PpTITIONER ` 
versus, 


SHAH MALI—DEFENDANT—RESPONDENT. 
., Vendor and purchater—Indemnity— Vendor agreeing 


to indemnify purchaser against loss of property at the: 


` instance of any claimant. 
"S purchased the property in suit for Bs. 1, 250 and & 


“ few months afterwards sold it to K for Rs. 1,450. 8 


, 


agreed that in the event of any one claiming it 
and K losing the same, 8 would indemnify K. A 
pre-emptor sued for possession of the property on pay- 
. ment of Rs. 1,250, alleging that he had a right of pre- 
emption as against both Sand K aùd attacked both 
the sales. His claim was deoreed. K then sued 5 for 
recovery of the difference between the amount. ac- 
tually paid to S, and tha amount realised from the 
pre-emptor, costs incurred on the deed of sals, and 
costs incurred by K in the pre-emption suit. 8 


-contended that the condition as to indemnity was not: 


intended to, cover the loss of property at the suit of 
a pre-emptor: 

Held, that the contention was not valid, and that 
the claim of K was enforceable. also on the ground 
that S had no right to retain the property as against 
the  pre-emptor. 

Petition for revision of the decree of Lala 
Chuni Lal, ‘Judge, -Small Cause Court, 
Amritsar, dated 29th October, 1907. = 
: Khowaja Zia-uid-Din, for the Petitioner. 

Mr. Bent Pershad, for the Respondent. 

J udgment,—Defendant, ` Musammat 
Shah Mali, sold a certain house- to plaintiff, 
Musammat Khonmon `Bibi,, for Rs. 1,450, 
by duly registered deed of sale, dated 29th 
July 1906: It appears that the vendor had 
herself purchased the said house only. few 
months previously for Rs. 1,250, and that 


shortly after ‘the sale to plaintiff, one Abdal - 


Subhan brought a suit for “pre-emption 
against the original vendees and the parties 
to the present suit, and obtained a decree 
for possession, by pre-emption, on payment 
of Rs. 1250 only. Plaintiff, who paid the: 
defendant the said sum of Rs 1,450, claims 
in the present suit to recover from ‘the latter. 
thé sym of Rs. 242-0-6, namely Rs. 200, as 
being the difference ‘between the amount ac- 


` 
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tually yd by her to defendant and the- 
amount realised from the Pro- emptor ; ; 
Rs. 26-13-0, as being costs incurred on the; 
- deed of Bala, dated 29th July 1906; Rs.’ 15, 
as being costs incurred by pláintift in- pre-- 
emption suit; and Rs. 0-8-6, as being costs, 
‘of notice of, suit. 

The Judge of the Small Cause, Court hay 
dismissed the claim, relying in support ‘of 
his conclusions upon Wazira v. Shadi’ Khan | 
(1) and Golam Jilani v. Imdad Hussain (2); 
Plaintiff applies to this: Court for revision: "of, 
this order, and on her behalf Mr. Zis- ud: in ; 
contends that, in the present case; there WAS, 
in the deed. of sale of the 29th July 1906, -a 


clause which amounted to 8. covenant , noñ . 


the part of the defendant that she (the. de- 
fendant) would indemnify, the. plaintiff 
against any loss that might afise by ‘reason 
of the bargain being annulled atthe instance 
of a pre-emptor. In this respect, according 
to the learned pleader, the present. claim, is 
distinguishable from the cases referred ‘to by; 


the Judge ofthe Court below. The clauses, i 


to which the learned . pleader- refers |, in 
support of his argument run-as follows,:-— =, 

“ (1) Ab mujko mai lawahekan mere, ko 
hamrah mubia mazkura bala koi dawa ` nahin 
raha aur na ainda hoga. 

a (2) Agar phir dawa karungi to kazib 
hungý 

ta (3) Agar kot digar. diwedar paida koya A 


‘mushara simewar has.” 


According to Mr. 'Zia-ud- Din, the’ mean- 


, ing of these clauses is that.in Nos. (1) “and 
(2) the vendor covenants that she and’ all 


` connected with her in any way have no. fur-- 


ther interests in the property, and that in 
Nov (3) she undertakes to be responsible in 


the event of anyone, including 8 pre-emptor, . 


coming forward to claim the property., Mr: 
Beni Pershad, on the other hand, argues ' that 
these covenants were intended to cover merely 
defects of title-in the vendor herself, and that 
they cannot reasonably be construed to include 
such contingencies as the loss of the property. 
to the vendee, due not to any defect of. title 
on the part of the vendor but to the inability 
of the vendee to retain the property as against 
a person with pre-emptive rights. Mr. Beni 
Pershad relies strongly on the rulings cited.- 
1 have given the case very careful considera- : 
‘tion, and the result at which 1 arrive’ is that 

oe: B. 1881. - Bf iy P 

2) 4 A. 357. 
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plaintift’s-contention is corract, and that de- 


fendant is on the terms of the sale-deed- 


bound to mike good any loss sufferad by the 
vendes by reason of the successful interven- 
tion on the part of the pre-emptor. The 
words digar dawsdar are very wide, and I 
5569 no reson why they should not bə held 
to include a person who claims the ‘property 
by right of pre-emption. But apart from 
this, and even accepting the construction 
which Mr. Beni Pershad wishes me to put 
upon the clause, lam of opinion that upon 
the facts ‘of the present case plaintiff has 
lost the property, not merely by reason of 
her own inability to retain ib as against the 
pre-emptor, but also by reason of the inability 
of the defendant to so retain it against that 
claimant. The ‘suit of the pre-emptor was 
against the original vendee3s and against the 
plaintiff and dafendint in this case and the 
claim was decreed as against all those persons; 
in other words, it was found that the defend- 
ant had a defeasible title in the land as against 
the pre-emptor. It may be that if defendant 
hid been the original proprietor of the lund, 
with a title which could not be attached 
by the pre-emptor, the argument now put 
- forward on her behalf might have had some 


force. I am not at all sure thst 
even in that event this argument would 
have succeeded, but it would certainly 


have been far stronger than it is upon the 
facts as they stand. As things are, ho wever. 

: we have it that defendant had herself a very 
precarious title, in the property. She had 
ouly recantly purchased it, and her right to 
“retain it was liable to be defeated at any 
moment by the pre-emptor. In the end it 

. was so defeated, for the pre-emptor succeeded. 
as much against her as against the plaintiff. 


And in this connection I might observe that- 


the clause was in all probability purposely 
inserted in order to protect the plaintiff 
against any claim on the part of the pre- 
emptor. The very recent purchase of the 
property by the defendant and the well-known 
risks of pre-emptive claims would naturally 
suggest to the plaintiff and he: advisers the 
advisability. of inserting a clause which would 


protect her inthe eventofaclaim for pre-emption , 


being preferred. The clause upon which she now 
relies is, I think, sufficiently wide to cover 
her claim, and I have no doubt it was insert- 
ed quite as much for the purpose of indemni- 
- fying her against loss due to the intervention 
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of a pre-emptor as for any other reason.- 
In this respect this case is ‘clearly, distin-. 
guishable both’ from the Punjab and the 
Allahabad cases. In the former there was, _ 
as pointed out in the judgments of the learn- 
ed Judges, no guarantee clause -whatever, 
and in the latter case the vendor was careful 
to restrict her guarantee to the case of a 
claim, by “a -co-sharer or proprietor of the ` 
property.” Obviously a -pre-emptor could’ 
not be regarded either as a co-sharer or as a 
proprietor of the property within the mean- 
ing of such a covenant. Turning to “the 
details of the claim, I see no reason to disallow 


_any of them as not legitimately falling within 


the purview of the clause. I accordingly 
accept this petition, and, reversing the decree 
of the Smal! Cause Court, I grant plaintiff 
a decree inthe terms prayed for with costs 
throughout. f 


' Application allowed.- 


s i 
i 


“(8.c. 11 P. L. R. 1909; 101 P. R. 1908) -> 
PUNJAB CHIEF COURT. : 
Second Orvin APPRAL No. 1277 or 1908. 
_ April 3, 1907. 
Present: —Mr, Justice Rattigan and 
Mr. Justice Lal Chand. 
SIPADAR KHAN AND oruees—Prarntirrs— 
Fi APPELLANTS - 
versus , 
KADHERU AND OTHE385—DERENDANT3— ` | ` 
_. ... RESPONDANTS. ' wig os 
Punjab Tenancy Act (XVI of 1887), 48. 5 (2), 59—: 
Landlord and Tenant —Occupancy rights—Succession—. 
Common ancestor, occupation by—Presumption. 
- Where the father of an occupanoy tenant, who was’ 
recorded in the -revenue papers asa hereditary cul- 
tivator, had been in possession of the holding for: 
fifty years, the Oourt is entitled to presume that 


‘the grandfather of the tenant was an occupant of the 


land. 4 = X 

Consequently, in case of tha death, of the tenant, 
his collaterals, who are descendants of the same 
grandfather, are entitled to succeed to the occupanoy 
holding. iy" < | 
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Eobha Singh. v. Nand Singh, 56 P. R. 1906 ;101 P, L.’ 


B. 1906 and Paltu v. Mohammad Huszin, 62 P. B. 
1882, followed. NG 


Farther appeal from the -decree of Lala- 
Mul Raj, Divisional Judge, Delhi Division, : 


dated 26th April, 1906.-" ~ 


ORDER OF REFERENCE TO A DIVISION 


» <. BENCH. c 
- Rattigan, J.—The following  pedigrée į 

5 = 4 gree table 
will help to an understanding of the questions 
inyolved in this case: |, EN 


oe ‘ ’ PIRA, 





vr 


Hati, . 





kija Dio. Ram Singh. Bei bhen. Tr : 
: Urya. ý aa i | g 

"Plaintiffs are descendants of Ham Singh, 
and Rai Bhan, and defendants are the land: 
lords of certain, lands which were held by 


Urya, deceased, as an OcCupancy-tenant. The 
question is whether under section 59 of the 


Punjab Tenancy “Act, 1587, plaintiffs are | 


entitled: to succeed to these lands, and: the 
answer’ to this question admittedly depends 
‘on whether the common ancestor of plaintiffs 
-and Urya, namely, Fatteh Khan; “occupied” 
the said lands. ; oe DE 
_ The first Court found that Fatteh Khan 
had occupied: the land’ in-question and 'gave 
` plaintiffs a decrée in the terms prayed for. 
The Divisional Judge, while -holding that 


` - in respect of a certain portion of the land it 


was very probable that Fatteh Khan had 
occupied it and that, therefore; the decree of 
the -first - Court must be affirmed pro tanto, 
decided that as regards ‘the 11 bighas, 8 
k biswas now in question, there was . “every 
‘reason to believe that this land had been 
acquired by Kamar Din, the father of Urya. 
_ for the first time, and that it had not boo. 
proved that ‘it-had ever‘ been ‘occupied by 
taal ae He accordingly dismissed 
plaintiffs’. suit as regards thi ti 
dhe land, this portion of 
. - Plaintiffs have-preferred a further appéal 


to this Court. On their behalf, Mr. Shadi ` 


Lal referred me to the judgment passed in 
-1867 by Mr. D. G. Barkley, then Dpi. 
Commissioner, and to the facts stated therein, 
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From that judgment_the following ~ facts 
are clearly established :— - s A 
` (1) in F. 1249 Rai Bhan. was. entered 

as hereditary cultivator of.6;bighas ` 
of land ; En - 
(2) in F. 1263 Kamar Din, father of 
7 Urya; is recorded (in place. of, Rai 
Bhan) as holding 10 bighas, 9 biswas - - 
‘of Jand'as hereditary cultivator; ` 
(8) in the settlement papers `of- 1867 
` Urya was entered as a mortgagee of 
the lands formerly held .by. his 
_ father as occupancy tenant; , o. 
(4) “the landlords, relying upon the - 
- entry in the Settlement Records, - 
- , sued to redeem the mortgage alleged 
to_ have been. effected fifty, years 
previously in favour of, Urya’s 
father ; i NE BA 
the suit for redemption was, dis- 
` ‘missed, the Court holding that the 
. entry was erroneous, and that Urya 
. wag an occupancy tenant and not a. 
mere mortgagee ; Me teas ae 
(6) the decree of the Deputy Commis- 
< * sioner (Mr. ` Barkley) was upheld; 
on.appeal by the Commissioner ;. 
; and a ee | 
(7) thereafter Urya . was recorded asari. 
otcupancy-tenant of the land in his, ` 
- ‘possession and mow in suit. `, om Ag 
Under these circumstarces, Mr. Shadi Lal. ` 
contends that it should be presumed that 
Urya’s father and grandfather (Fatteh Khan) ~ 
occupied the land,. and in support~uf- bis 
argument he relies upon section 5 (2)! of. 
Act XVI of 1887. This ‘sub-section provides : 


thatit a” tenant proves that he has .con- 


tinuously occupied , land for. thirty years. 


“and paid “no rent . therefor beyond the. 


amount of the land revenue thereof and ‘the - 
rates and cesses for the time being chargeable 


“thereon, it. may be presumed that he ‘has : 


fulfilled the-conditions of clause (a) of Bub- 
section 1,” that is to -say, that he has, at 
the commenéement,of the Act. for‘more than - 


-two generations in the male line of descent,:: 


through-a grandfather or granduncle and for ` 
a period of not less than twenty years been ` 
occupying land, paying no rent therefor . 
beyond the amount of the land revenue there-- 
of, and the rates and cesses for the time-_ 
being chargeable thereon. - °., ~ | s 
There seems to me to be-much force in thig > 
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argument, but the question is not altogether 
free from difficulty. > ` 


Assuming that this presumption would - 
“arire in Urya’s favour, can it be availed of 


by Uray’s collaterals in order to raise a 
presumption, in their favour, that Urya’s 
` grandfather ocoupied: the land within the 
meaning ‘and for the purposes of section 59 
of the Act. The -expression “tenant” is no 
doubt defined in the Act to include successors 


< in interest of a tenant, but to hold that the 


collaterals are the successors in interest. of 
the deceased ‘tenant would beto beg the 
question here in issue, 

As far as’ I know, -this ateston has not 


-been decided: by this Court, and as ib is one 


‘of considerable importance, I think it advisable 


‘to refer the case to a Division Bench for- 


‘décision. 
Mr. Shadi Lal, for the Appellants. 
_Mr. Daulat Ram, for the Respondents, 
Judgment,.—tThefacts are set forth 
in the order of  réference, 
not be recapitulated. We may, however, 
add that in the redemption suit which was 
brought by the landlords in 1867, it 
was admitted by them that Kamar SN 
had been in possession of the land ever since 
1817. The landlords, no doubt, at- that time 


alleged that Kamar Din’s possession was that - 


of a mortgagee, butthis contention was found 
by Mr. Barkley to be false. The fact, how- 
eyer, remains that, so far back as 1867, it 

was conceded by tho, landlords that aa 
. Din had for some 50 years previously been in 
possession of the land. In the same snit it 
was held by Mr. Barkley, the Deputy Com- 
missioner, and on appeal by the Commissioner, 
that Urya, the son of Kamar Din, was not 8 


mortgagee of- tle land bat an -occupancy. 


tenant thereof, and im accordance with this 
finding, the erroneous entry made in the 
Settlement Records of 1867 was subsequently 
rectified. In addition to this fact, it is clear 
from the annual papers of Fasli 1263 (z.e. 
1855) -that Kamar Din was at that time 
regarded as ‘‘a hereditary cultivator.” Under 
- these circumstances and quite apart from Rai 


INDIAN OASES, | 


and neeg : 


“898 


Paltu v. Mohammad Husain (2), 

For respondents, Mr. Daulat” Ram lays 
‘great stress on a statement -said to have bëen 
made by Urya during the settlement pro- 
ceedings of 1879. „This statement was to the 


effect that Urya’s “dada,” Hati, had originally : 


occupied the land, and the learned counsel 
asks us to assume from this statement that 
the dada of Urya was Hati and not Fatteh 
- Khan. Now it has never been denied hitherto 
that the grandfather of Urya was Fatteh 
Khan. Hati was Fatteh Khan’s brother, and 


in-ordinary parlance both would be described _ 


by Urya as his dadas. We are not dispoged 
ourselves to attach much importance: either 
way to this statement, but even if it be 
accepted. aa correct, “it is not inconaistent. 
with the theory that Fatteh Khan occupied 
the land. All that Urya said was that since 
the time*of Hati, his dada, the land had been 
for three generations, in his family; and it is 
quite possible that Fatteh Khan in some 
way or other obtained the land from his 
brother, Hati. All this is, however, a matter 
of- conjecture, and must necessarily, be so, 


seeing the time that has elapsed since Hati ` 


and Fatteh Khan were alive. The tangible 
facts in the case are that Urya was. able, 
in 1867, to prove his occupancy-rights in 
the lend, and that in the litigation which 
then ensued the landlords had to admit that 
Kamar Din, in one capacity.or another, had 
been in possession -of the said lands: since 
1817. 

Under these circumstances iti is a logitimata 


presumption that the land was occupied by 


Fatteh Khan, the common ancestor of Unya 
and plaintiffs, and all tha facts of the: case 
tend to 
presumption. F 
We, therefore, accept the appeal,- and 
reversing the decree of the Divisional Judge, 
we restore that of the Court of first instance. 
Respondents to pay costs throughont. 
É Appeal allowed, 
(2) 62 P. B. 1882. ' ea : = 


IN 


Bhan'’s connection with the land, we are fully | 


entitled to presume that Kamat Din's father, 
Fattoh Khan,- the common ancestor of the 
parties, was an occupant of the land now in 
dipuh; see Sobha Binga y. Nand Singh (1), 


support the correctness of this ` 
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j STANT 9. LABHU RAM, : 
(212? LR. 1909 ;107 P. R. 1908.) 

A PUNJAB CHIEF COURT: 
‘MisouiaaNeous Oru Appear No, 436 OF 1908, 
; May 23, 1908. : 

' Present;—Mr. Justice Rattigan. R 


VETEUS 


_ LABHU “RAM PATINE — RESPONDENT, 4 
Civil Procedare Ovde (Act XIV of 1882), 8. 503— 


- ‘Receiver, grounds ‘for appointment of—Diseretion, ' 


The discretion given by section 503 of the“ Civil 
Procedure Code to the High and District Courts is 
one that-should be used with the greatest care and 
-cantion. Because a plaintiff in his plaint makes 
‘wholesale and violent charges of waste and malver- 
gation against a defendant in possession of property 
and upon this basis -applies for. a -receiver to be 
Appointed, it is not a necessary consequence that'suoh 
‘appointment should be e. 

The power given’ to Courts’ must be exercised 
with- a sound disoretion’ ona view of the whole cir- 
cumstances of the case, not merely the circumstances 


„whioh might make the ‘appointment expedient for.the 


protection , of the property; bib all the ciroumstarices 
connceted with the right which ig asserted and has to 


è be established. f 


: Srimati ProsonomoyiDevi v. Bens Madhab Rai, 5 A, 
556 at p. 661 ;'Bidheswari Dabi v. Abhayeswari Dabi, 
15 0. 818 at p. 822; Musammat Budlioants v. Musam- 

Kaur, 78 P. R. 1903; 69 P. L. R 1902, 


Paks upon. +" * 

. Miscellaneous rst open from the order 
ot Captain G. B. Sanford, District Judge, 
Ferozepore, dated 27th March, 1908. é 

_ Mr. Shadi Lal; for the ‘Appellant. 


5 “Lala Bhagwan Das, for the Respondent. í 


Judgment.—One Sawan Mal died in 


‘or about' the year 1905, leaving a large and 


vuluable estate, which thereupon came. into 
.¢he posséssion of his widow, Musammat 


Jiwani, a young ome paid to be jabout 28° 


or 29 years of ag 
On the. osth Esa: 1908, Labhu Ram 


_ ‘instituted a suit in the Court of the ‘District 


: Judge, Ferozepore, alleging himself to be the 
yeversionary heir of Sawan Mal.and entitled 
“to the latter’s property after the death of the 
“said widow, who was admitted to be entitled 
to possession on the- usual widow’s tenure 
for life.. The plaint then recites that Sawan 
Mal left property to the extent of about 5 lacs 
of rupees in value and proceeds as follows:— 
“The -defendant isa young woman aged 


‘about 28'years, and was married by the 


- deceased in ‘his old age. 


Since the time she 
has got possession of the property, she’ has 
been distributing cash to several persons, 
some of them being. her relatives, with 8 view 
to injure the plaintiff. In this way she has 
been destroying the movable property left by 
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| hér husband, 80 that there may be lett ain 
for the reversionary heirs after her death. . 
During this short-period she has already des- 
‘troyed Rs. 80,000 out of the property left by 
“the deceased, and this without any right. 
-She will leave: nothing of it unless. she is 
stopped.” The plaintiff accordingly ` "prayed 
fora perpetual injunction and the -appoint- 
ment of a receiver., The, plaint, was ao- 
„companied. by an ` affidavit, which, how- 
-ever, is in’ the vaguest terms, and. merely 
‘asserts that the plaintiffis afraid, ‘that the 
property will be wasted. On, the very day 
that the plaint was filed, the District Judge 
passed an order appointing the Munsif jof 
ire to be receiver. of all the ‚movable, pro- . 
perty left by the deceased, Sawan Mal, - and 
directed that the same should be removed. from 
‘the custody of Musammat Jiwani. After 
making provision for the lady’ 8 miantenanee, 
etc., the order concludes : “The plaintif. wall 
take this order to the receiver by hand for, ezecu- 
tion. The plaintiff” did so, and ‘on. the. 26th 
March the receiver .sent the following, tele- 
gram to the District Judge — 1 appointed 
offidial receiver in Labhu Ram v. Jiwani cage. 

-Doors are locked.. Can.'I break - lacks 
to see and get property, ifany, where Jiwani 
resides? Bholi claims it her property., She 
no party tousuit and resides there.” 

_..' Half an hour’ after. the. despatch of this 
Tolon, which was sent off at 3-20 P. w. 
Mysammat Jiwani also: 'telograihed: ti mig 
District Judge as follows :— ` 4 


“Please. hear our pleader. before passing 
orders in the telegram of Munsif Zira. The 


i procedure adopted by Labhu Ram ‘is illegal 


and is not supported by rulings. Please see 
0 Kinealy’ s Civil Procedure Code, page “751, 
paragraph 4, line 11th. 


To this latter telegram the District J ùdge 
youchsafed no reply, but, in answer, to'.the ` 
Munsif’s he telegraphed : “ Your- telegram 
to-day. Take two respectable men of position 
and with- them break lock, and 
make list of property, and place in charge 
of some wealthy man and reliable relation 
of Sawan Mal till farther orders.” This 
telegram was despatched at 18-40 P. na i. e., 
after sunset, with the result that the Tocks 
of the, house were broken open that, same 
evening. 

On the 27th “March Musaminat ` Jiwani 
applied | to the District Judge, praying: for a 


ol: Iv] ~ 


ve 


” JIWANL v. LABHU RAM. 


feview.of his order, dated the 25th, but her 
appilcation was rejeated.- 

She has now appealed to ihis Court, and I 
have heard arguments on her behalf and on 
behalf of the plaintiff. “In my opinion the 
action of the District Judge-has been most 
injudicious and hasty throughout these pro- 
ceedings.. Heis apparently of opinion that. 
the appointment of receiver under section 
503, -Civil Procedure Code, is a matter of 
course whenever 8 plaintiff chooses to allege 
that the defendant-is, or has been, wasting 
the property. In the present case -at the 
tinme when’ he passed his order, the ‘District 
Judge bad merely a one sided statement of 
the facts bafore him and an affidavit which 
give no details, but merely expressed ‘an 
apprehension ' of future loss. Moreover, 
though the plaintiff may be the next rever- 
sionary heir, his status as such is not so prima 
facie clear that the Court should have forth- 
with acceded to his prayer, without allowing 
the other side-an opportunity to reply tə 
‘his allegations. He is the brother’s daughter's 
son of Sawan Mal, and it is alleged that there 

“are several persons living far more nearly 
related to the deceased than he is. 

“The principles which should aide the 
Courts in these matters are cleary laid down 

“in Srimati Prosonomoyi Devt v. Beni Madhab 
Rat (1). “The Judge beluw,” obserevs tho 
learned Judges so we gather from the terms, 
of his order. “appears to have thought that the 

--powers conferred by section 503 of the Code 
are to be exercised pretty much as a matter of 

. course, and because it could do no harm to 

_ appoint areceiver, there was no objection to 
-his acceding to the application of the plaintiff. 
If this was his opinion, we must say at once 

--most emphatically that it was ‘an erroneous 
one. The discretion given by section 503 of 
the Code to the High and District Courts 
alone, be it observed, is one that should be 
used with the greatest care and caution. 
Because a plaintiff in his plaint makes violent 
‘and wholesale charges of waste and malversa- 
‘tion against a defendant in possession of pro- 
-perty as executrix under a Will or as thetenant 
for life, and upon this basis applies fora re- 
-ceiver to be appointed, ibis not a necessary 
consequence that such appointment should be 
made. If any such doctrine or principle were 
to be recognised. section 503, instead of serv- 


‘ing the useful purpose for which it was : 


(1) 5 A. 558 TER 561, 
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framed, would give unscrupulous ‘and ran- 
corous litigants an ‘engine for the most 
-unjustifiable interference with the rights of 
property under the pretence and. protection 
of legal sanction.” The, learned Judges then 
go on to point out that- “to intrude such an 
official (1. e., & receiver) into the house of their 
mother, & Hinda lady, could only be regarded 
as an insult ard degradation, and no Court, 


in our opinion, should countenance such a 


proceeding, except upon the clearest and 
most convincing. grounds.” 

Again in Sidheswari Dabi v. Abhoyeswart 
Dabi (2) the. High Court of Calcutta has re- 
marked that though section 503 of the Code 
gives a widow power to the Court that power 
must be exercised with a sound discrétion on 
a view of the whole circumstances of the case 
not merely the circumstances which might 
make the appointment expedient. for the 
protection of the property, bab all the cir- 
cumstances connected with the right which 
is asserted and has to ba established. 

To a similar purport.are the observations 
of this Court in Musammat Budhwanti v. 
Musammat Bishen Kaur (3). 

Tn the case now under my consideration, I 
can find no justification whatever for the 
procedure adopted bythe District Judge. 
In the first place the plaintiff is not a near 
agnatic-relation of the deceased ; he may of 
course prove that he isthe reversionary heir 
but prima facie he is not such un heir that 
his rights of succession are not open to 
question. Inthe next place, the lady has 
been in possession for sometwo years. Why, 
then, was it so imperatively necessary to pass 
the order under section 593 on the very day on 
which the plaint was filed P And why was it | 
still further necessary to authorize the Munsif 
by a telegram despatched ufter sunset, to break 
open the locks of the lady’s house that same 
evening ? This was a most indefensible and 
high-handed proceeding, and entailed an even 
greater amount of discomfort, inconvenience 
and disgrace to the lady than would havea 
similar proceeding in the, daytime. Nor 
does this arbitrary action on the District 


Judge's part become the less censurable in 


view of the appeal: which the lady .had made 
him by means of the telegram which she des- 
patched to him on the afternoon of the 26th 


March. She begged him, before passing 
(2) 15 0. 818; atp. 822. i 
(8) 73 P. R, 1909; 69 P, L. R. 1902, 


‘ 


AKALOO CHANDRA DAS v., MOHESH LAL. 


any ‘farther ‘orders, to hear-,her-.pleader, _ 


but fearing, no -donbt, thal + < her ` pleader; 
would not be granted an “ih inview, she, 
in the extremity of her distress, drew 
the -District Judge’s attention. to certain 
authorities . referred to in O’Kineally’s Com- 
“mentary on the Civil Procedure Code. It is 
greatly to be regretted that the District Judge 
did not take the trouble to consult those 


-, authorities before proceeding to pass orders 
` to the Munsif to break open thé looks; 


` In my opinion there’ was at the time no 
sufficient material before the, District Judge 


z 


| to: justify his.order of the 25th Maroh, 


‘ appointing a receiver under section 503 of the 
Code, and I, therefore, cancel that order. 
~- The appeal is accepted with costs. 


Appeal allowed. me 





Pra 


` (a c. 36 O. 986.) | 
CALCUTTA HIGH COURT. i 
a : Orsan Reviston No, 548 òr 1909. > 
: _ “July 20,-1909. . 
Prent: :—Mr. Justice Coxe and Mr. 
Justice Ryves. 
AKALOO CHANDRA DAS— Szcoxp’. 
PARTY— PETITIONER 
16718148 
MORSE. LAL—First Pierio 


PARTY. ~. 

Criminal Procediure Code (Act V of 1898 ), 8. 145— 
Parties jointly inte? ested in subject- matter of dispule— 
Decision .as to method. of Possessions Jurisdiction of 
Magisircte. 

A Mazistrate has no jurisdiction to pass any 
order under section 145 of the Criminal Procedure 
Code in respect of the subject-matter of the dispate 


~ tn which the parties claim to be jointly interested. 


- He is entitled to decide which of the parties is in 
possession, but he cannot decide the method by 


- which the possession is to be exercised, or the agency 


by which the person in possession is to collect the 
profits. 

M and K were jointly entitled to a property. K 
‘gave an agreement to M authorizing him to make 
collections of the entire property and to divide the 
share at the close of each -year. -Subsequently K 
leased ont his share to A who attempted to collect 


the shnrè, leased out to him.. Proceedings under sec- ` 


tion 145 of the Criminal Procedure Code wore’ then 
instituted with theresult that the Magistrate declared 
_ M to be in possession. ` 


Held, that the Magistrate had no jurisdiction to take © 


proceedings under the section. 

.Nritta Gopal singh v. Chandi Charan Singh, 100. 
W.N. 1088; 4 Or. L. J. 215, followed. 

Si Mohan Thakur v. Narsing. Mohan Thakur, 270. 
259, p. 261; 4 O. W. N; 420, at p. 421, distinguished. 

_ Tarujan y, Apamuddi, 4 0. W.N. 426, referred to.- 


.the- shares.at the close of-eich -year. 


` 
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Criminal Rule. against the order of the 
Deputy Magistrate of Purnesh, dated March 
24,1909. - 

Facts.—Dhanessur the fatherof the ‘frst 


‘party and Mathoor the father’ 6f the second 


party Kristo Mohan were jointly entitled to 
a certain. hat. Mathoor by an ekrarnamah 

empovwerod his co-sharer Dhanessgur to collect- 
the entire share of the tolls- and to divide 

the profits at the close of each year.- After 
the death of Mathoor, his son Kristo Mohan 
leased ont -his share to Akaloo. On'the death 
of Dhanessur, his son Mohesh :Lal the first 

party continued to collect the entire tolls,.. 
but Akaloo attempted to collect his share by 

force. The Police reported the matter to the: 
Magistrate, and proceedings under sec- 

tion 145 of the Criminal Procedure Code were 

instituted. Akaloo’s lessor Kristo Mohan - 
was also added as a party with Akaloo. The 

` ghare ofeach party was admitted by the © 
other but Kristo Mohan denied the genuine- _ 
ness of the ekrarnamah. ` The Magistrate de- 


- clared the first party to be in possession 


of the property and the second party. D 
tained this rule. 

Babus Dasarathi Sanyal, Hemendra - Nath 
Sen and Ramani Mohan Chaite, ioe the 
Petitioners. 

Mr. Chatterjee and Babu Talindya “Nath 
Banerjee, for the Opposite Party. AK a 
Judgment.—This is a Rule on the 
District Magistrate of Purneah to show- cause 
why anorder. under section 145 of the Crimi- 


-nal Procedure Code should not be set aside on 


ihe ground that the Magistrate had no juris- ` 
diction to pass any order in respect of: the 
subject-matter of the dispute in which the 
parties claimed to be jointly interested. 

The Magistrate has submitted an explana- 
tion, but does not refer therein to the difficulty 
which has occasioned the Rule. ` 

It appears that the first party, Mohesh Lal, ` 
and Kristo Mohah Das of the, second party, 
are entitled to the market in ‘dispute: The 
former ib entitled to ten annas andthe latter 
to six annas. Akaloo Chandra, the other 
member of the second party, is a lessee! from _ 
Kristo Mohan Das. -The Magistrate | finds 
that Mohesh Lal of-the first party obtained 
an agreement from the father of Kristo 
Mohan Das authorizing him to make collec- ` 
tions of the whole of the tolls, and to divide’ 

) . Under, | 
this agreement he collected thewhole of the - 


` 


a 


£y 
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j that, section. the method by ‘which the pos- ` 


share but was prevented, and has never, been _ 


able to-enforce his rights. “The written” state- 
ment -of the first party fully admits that 
‘Kristo Mohan Das not only is. entitled to a 
six-annas share of the colléctions from the 
market, but is actually:in possession there-' 
of. Indeed, if Mohesh Lalis collecting -his 
share on his behalf, and giving it tohim, it 
is difficult to see how Kristo - Mohan Das’ 
possession can be denied. There is nothing 
to show that this ageeement is irrevocable,’ 
and Mohesh Lal's collection of tolls under: it 


must, we think, be regarded, -so far as the-~ ` 


six-annas share is concerned, as a collection 
by him of Kristo.Mohan Das’ tolls in the 
capacity “of Kristo Mohan Das’ agent. “This 
being 80, we do. not think that ‘the order of 
the Magistrate can be,.regarded as within 


jurisdiction. He is entitled to decide -which ` 


of the parties is in possession. Here the 


possession is undisputed, and the only dis- - 


. pute that exists relates to the machinery by 
which-Kristo Mohan Das exercised his pos: 

- session. The view thatwe take appears, to us 
to be supported by the decision in the case 
of Nritta Gopal Singh v. Chandi Oharan Singh 
(1), the ciroumstances-of'which case are very 


similar to those of the case law before us.. 


_ Doubtless, if Mohesh Lal was in possession in 
the capacity of a lessee or under some agree- 
ment that Kristo Mohan Das could not terri- 

~ nate; the position might-be different, ‘and in 

~. such a case an order under -section 145 of 
` the Criminal Procedare Code might perhaps 
be permissible. 
~The learned’ counsel for the opposite party 
‘relies on the case of Sri 
Narsing Mohan Thakur (2). That case. how- 
ever, was distinguished in the base which wo 
have already cited, and the- effect of the’ 


previous decision, On which it was to a great . 


extent -based, is somewhat weakened by the 
decision of the same learned Judges; im the 
case of Tarujan Bibes-v. Asamuddt. Bepari (3). 


‘Mohan Thakur v. 


We think that the findings of the Magis-~ 


trate are tantainount to a decision that the 
second party is in possession of-the six annas 


KS 


1 


we.thiuk the Magistrate had no jurisdiction 
to pass orders under section 145 of the Crimi- 
nal Procadure Code; 

=. 10 0. W. N. 1033; 4 Cr. L. J. 215.. 


2) 27 C. 259, at p. 261; 40. Wo N. 420 at p. 421. 
(8) 4C. W. -N. 426, l 


-` of the disputed market, and, thit being so,. 


in 


He canriot decide ander . 


_ Suprema 


session is to -be exercised, or the agency by 
whith the person in possession is to’ collect 
the profits. The Rule is accordingly made ab- 
solute. The costs, if paid, will be refunded 
to the petitioners. 

“Bule made-absolute. ` i 





= ‘ (s.-0. 88 O. 990.) 
-. «CALCUTTA HiGH COURT. 
INSOLVENCY JURISDICTION. 
-~ July 23, 1909. 
- Present:—Mr. Just:ce Fletcher. 
In re OFFICIAL ASSIGNEE’S COM- 
: MISS:ON. .° 
Insolvency Act (11 ant.12 Vic, C, 21), vs. 18, 21, Bl 
Courts’ Officers Act (XV of 1848), 88. 1, 2— - 
Official Assignes—Oonmission—Sale insolventi estate 
subject to mortgage— Pr actice. 
Where the Official Assignee is” directed ‘to sell 
certain immovable properties belonging to the 


_ estate of an insolvent, the Assignee is entitled to 


calculate his commission only on the amount comi 


“to the insolvent’s estate, and not on the full value of 
_the mortgaged properties. 


A practice to allow commission on the full - “value 
being-contrary to law cannot be followed. : 

Howarda Brothers, Ansolrents, In re, 19 B. L. R. 
App. 9, referred to. 


This was an application by the’ Official 
Assignee in the matter of the Banku Behari 
Ghose, an Insolvent. . 

Mr. Zorab and Mr. Oameli, for the Ap- 
plicant. < 

J udgment.—This case has been men- 
tioned ' on “the application of the Official 
Assignee to speak to the minutes ofan - order 
“made in Insolvency Proceedings directing the. 
Officia] Assignee to sell certain- immovable 
properties which are -subject to a -mortgagé. 
The order was made on the application of the 
mortgagee with the consent of the Official 
Assignee. The reason that the Official. 
Assignee has required that the minutes should 
be spoken to-is on account of the, Chief Clerk 
having drawn the minutes of the order. as 
allowing the Official Assignee’s - commission 
only on the amount coming to’the insolvent’s . 
estate, whereas the Official Assignee, claims . 
that he is entitled to’ commission out of the 
insolvent’s estate on the full value Sithe pro- 
perty. 

. The matter is one of considerable impor- 
tance. In some cases the commission that 
has -baen paid to “the Official Assignee in 
respect of the sale of the'fimmovable pro- 
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party of an insolvent out of the insolvent’s 
estates when the same has been subject to 
mortgages, has worked “out -at a very high 
pergontaga. The Oficial. Assignes saya, 
however, that he has baan allowed by the 
Court for so, many, years to charge these 
commissions that-the settled practice to allow 
“him the commission must ba taken to be valid. 
Now, the office ofthe Official Assignee is 
constituted under the Indian Insolvency Act, 
1843. In that Act there are three sections 
that are most. ‘important with reference to 
. this application. The araki is section 19 and 
is as follows :— 


“ And be it enacted,. that no remuneration: 
whatever,” (and to my mind the word re- 
muneration is very important) “ ‘whether in 
the shape of commission or otherwise, shall 


_ ‘be received by any- Assignee, “except in the. 
manner nor beyond -the extent hereinafter 


allowed; (that-is to say) the Court may allow 
a fair ‘remuneration ‘to the Assignee or 
_ -Assignees out of the sum to: be ‘distributed 
‘as dividends, and make an order accordingly.” 
: Thevother two sections are sections 21 and 
“81. Section 21 defines the duties. of the 
Official Assignee upon the adjudication and 
directs that “he shall, with all conveniént 
speed, take possession by himself or by means 
‘of messengers of ‘the Sourt, or by other fit 
and proper persons, 
‘personal estate and effects of the insolvent of 
which inmediate possession may be obtained, 
‘and shall usg his best endeavours to seize, 
- obtain, recover, and reduce into possession, 
as speedily as possible, the rest of such 
estate and effects, and all debts, claims, and 
choses in, action, which by virtue of his 
, appointment under this Act, and of the veat- 
ing order or adj udication, he shall have been 
‘empowered to obtain, recover, and get in.” 
Séction 31 sets out the duties of the 
Assignés as to. realisation of the ‘insolvent’s 
estate and runs as follows:— 
“The Assignee or ‘Assignees shall, with all 
conveniant speed, make sale of the property 
: and effects of the insolvent: provided never- 
theless, that the Oonrt shall have full power 


and authority, upon the applicationof any in-' 


solvent, ` or only creditor or. mortgagee of 
` gach ınsolvent, to delay or postpone the sale 


of any property, and to make such other : 
order respecting the same as to such Court | 


shall seen meet, 
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of all the real and. 


(1) 18 B. L. R. App. 9. 
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` The statute,.therefore, provides that it. is 
the duty of the Official Assignee to sell the 
property of the insolvent-with all. convenient 
speed, and as to his remuneration for doing 
so, the Act says the only reward that he -is 
to get for, so doing is a commission-on the 
amount to be distributed as dividends; ` Jf, 
for the purpose of realising the estate more 
favourably, it is necessary for the: Official 
Assignee to join with. the mortgagee in selling 
the property, there can be little doubt that 
itis his duty to do so. There can be little, if 
any, more trouble in selling. the equity . of 
redemption in a property than in. selling the 
‘property free from incumbrance. I can ‘seó 
no warrant for saying that the Official As- 
entitled to calculate ` his 
commission on the full value of thè’ mort- 
gaged properties. In fact Mr.. Zorab, ‘for 
the Official Assignee, had to ‘admit’ that 


the Official Assignee could not claim’ his com- o 


mission as Official Assignee, but -he élaimed 
ib qua acutioneer. . 
case, the Official Assignee is met with, the . 
provisions of the Supreme Courts’ Officers 
‘Act from, which provigions the Court ~ cannot 
dispense him. Besides, ‘which it, can hardly 


“be suggested that a trustee having power to 


sell by auction can employ himself as ‘the 
aúctioneer and charge the trust estate with ' 
his commission as auctioneer. The only 
‘difficulty in the case is that the Official Aš- 
signee has been permitted for many years, to 
take these commissions. Up to the year 
1875, the orders produced before me. appear i 
to vary. From that date apparently’ the 

orders*have allowed the Official’ Assignee to 

take the commission now claimed. The only 


- reported case, however,‘appears to be In re 


Howard Brothers, Insolvents (1), and the 


_ attention of the Court in that case was not 


called to the Supreme Courts’ Officérs’ Act. 


-Having regared to the very express - words 


used both in the Indian Insolvency Act, 1848, 
and the Supreme Courts’ Officers Act, I think 
that the order as drawn’ up by the Chief | 
Clerk is correct. pir 

This application, therefore, fails -and must 
be dismissed. 


“Application refused. | 


XL 


But on that yiew of ‘the á 
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ASHRAF ALI v, EMPEROR, 

l (s. c. 86 0. 1016.) 5 
`CALCUTTA HIGH COURT. . 
CRIMINAL APPEAL No. 484 or 1902. 

July 22, 1909. ‘ 
Present:—Sir Lawrence Jenkins; Kt.,. 

Chief Justice and Mr. Justice Caspersz. 

` ASHRAF ADLI—Accosep—APPELLANT 


versus 


co EMPEROR, 

Opium Act (I of 1878), 8, 9 (c)—Possessim of 
contraband o'num—Possession of railuay receipt 
for same. 

Possession of a railway receipt for contraband opium 
éonstitites - possession of the opium’ so. as to be an 
offence within section 9 of the Opium Act. 

Kashi Nath Bania v. Emperor, 82 C. 557,9 C. W.N. 
719; 2 Cr. L. J. 470, doubted but followed. 

Chief _ 


' Appeal against the order of the 
Presidency Magistrate of Calcutta, dated 
April 28, 1909. Í 

Facts.—The accused gave a railway 
receipt for a parcel, described as a tin of 
ghee, to one Yad Aliand asked him to send 
s.coolie to take delivery of it. But before 
delivery was taken, an Excise Sub-Inspector, 
upon receiving certain information, went to 
the parcels office,- opened the package “and 
found that it contained 20 seers of contraband 
opium. The Sub-Inspector then arrested 
. the coolie who stated that he got the re- 
ceipt from Yad Ali who again said that he 
got it from the acoused who on being ques- 
tioned denied everything. He was put on 


trial and was convicted of being in illegal’ 


possession of opium and sentenced to a fine. 
of Rs. 500. 


The aomsed appealed. 
“Mr. Asghur and Baba Monmotho 
Mukherji, for the Appellant. 


Mr. Orr, for the Crown. 


Judgment.—on the facts we are in 
agreement with the learned Magistrate, for we 
hold with him that the accused was in posses- 
sion of the railway receipt. The question 
thenarises whether that consitutes posssession 
of the opium to which the railway receipt 
relates, so as to ba an offence within section 
9 of the Opium Act (Lof 1878). If unfetter- 
ed by authority, I should have-been dispos- 
ed'to hold that there was no such possession, 
for, as I read the Act, ib relates to possession 
of opium, and notof a receipt for the opium. 
However, there is a decision of this Court by 
which we are bound, Kashi Nath Bania v. Em- 


Nath 


“INDIAN: CASES. 


“699 
BOWEN V. BOWEN. 
peror (1), in which, on facts not fairly distin- 
guishable from the ‘present, it was held that 
possession of the railway receipt was posses- 
sion of opium within the meaning of the sec- 
tion. It appears to me that this decision over- 
looks the distinction between ' “possession” and 
the “right to possession.” ' Bat there the 


decision stands, and we are bound by, it. We 
therefore, dismiss this' appeal. re 
Appeal dismissed, - 


(1) 32 C. 557; 9 C. W. N. 719; 2 Or. L. J. 470. 
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CALCUTTÀ HIGH COURT. 
| APPLIGATION IN ORIGINAL CIVIL Sort No- 1 
or 1909. < 

August 10, 1909. - 

Present:—Mr. Justice Harington. 
BOWEN—PÈTITIONER 
tereug 


BOWEN Opposite PARTY. ; 

- Divorce Act (IV of 1869), s 86—Divorce—Ali- 
mony—A fter decree nisi and before decree abale, 

The Indian Divorce Act contemplates the payment 
to the wife of alimony‘as-long as she is in law à wife, 
that is, until she ceases under a decree absolute to 
All that position. Therefore, she is entitled to get 
alimony for the period between the deoree nisi and 
the decree absolute. 

The ruling in Dunn v. Dann, 18 P. D. 91, is not the 
law in India. 


This was an application, by the wife against 
whom a decree nisi? has been made far 
dissolation of marriage on the ground of 
adultery, to have alimony between the decree 
nist and the decree absolute. ` 

Mr. Asghur, for the Petitioner. 

Mr. Stokes, for the Opposite Party. 

Judgment.=This is an application 
by the wife against whom:a decree nisi for 
dissolution of marriage has been made” for 
alimony until the decree is made absolute. 

The husband has tendered the amount 
due up to the decree nisi and says ‘that, 
inasmuch as the wife has been found guilty 
of misconduct, she has forfeited her right to 
receive any alimony. subsequent to the decree 
nisi. 

Alimony has been’ paid by the husband 
to the wife sincethe institution of.the suit 
that payment was made in pursuanca of a 
private arrangem2nt batween the parties, 
no application was made in Court in respect 
of it. 

:# Sea 38 0,874; 4 Ind. Caa, 334, 
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The husband relies on the case of Dunn 
v. Dunn (1), in which it was held in Eng- 
land that where alimony pendente lite- had 
been granted to a wife in-a petition for. 
divorce the right to such alimony ceased 
upon the wife’s being found guilty of adultery. 


** But in this country the period during 


which alimony is payable>is regulated by 


` section 36 of the-Divorce Act, which provides 


that it shall continue in the case of a decree 
for dissolution, of marriage until the decree 


is made absolute. This provision, therefore, ` 


makes the law as laid down in Dunn v. Dunn 
(1) inapplicable in this country. Had 
alimony been granted it must by the express 
words of the statute have been continued 


to be payable nntilthe decree is made ab-. 


solute. k pa 
The decree nisi then under Indian .law is 
no ground for depriving ‘the wife of. her 


alimony, and if it be no ground for ‘depriving - 


“a wife of alimony, it appears tome equally 


‘ 


` 149 — Unlaanful 


to be’ no ground for refusing a -wife. the 
alimony which would otherwise be granted 
to her. The Indian Divorce Act. contem- 
plates the payment to the wife of alimony 


~.a8 long as she is inlaw a wife. Mrs. Bowen is 


still the wife of Mr. Bowen and should, there- 


`f te, be supported until she -ceases, under a 
decree absolute, to fill` that position. The 


parties are agreed that alimony, if. payable, 
shall be at the rate of Rs. 70a month. 

The result is that the application: must be 
granted with costs: on scale 2. 


: : ` Application allowed, L 


(1) (1883) L.. B. 18 P. D.91. - 
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~. MADRAS HIGH COURT. `. 
CRIMINAL APPEALS Nos. 635, 693 ro 708, 
720, 733 To 735, 752 To 763, 732, 782 To 
787, 879 axp 880 of 1908. . 
` “April 2 and 19, 1909. | 
~ Preænt:—Sir Ralph Benson, Judge, 
Mr. Justice Sankaran Nair and Mr. Justice- 
Munro. 


Inve LOGANATHATYAR axp 0rHgis— - 


<> “Accuseb. ~ oo: 
Penal Code (Act XLV of 1860), 55. 84, 141, 142 
assembly — Rott—Cominon 


147, 
ect — 


. Conduct—Presxmption— Criminal Procedure Code (Act 


V of 198), ss. 238, 285, 239— Riotous mob—Sanie trar- 
saction—Joint tı ial—Evidence of good character—Polis. 
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Calendar for 1908. ` 


<. [1909 


i 


tical offenre-—Positive evidence—Negatire “evidence— - 


Weyght of evidence. 7 A ; ops 
Per Benson .and Munro, JJ.—In the -absence of - 
evidence or'reasons to the contrary it is permissible 


‘to presume that the common object of a ridtous mob 


is that indicated by their conduct, and thht they 
entertained from the beginning the common object- 
indicated by their conduct throughout their pro-.. 
ceedings. Bate Fase ioe 
‘The proceedings of a riotous mob, which from first 
to last showed a continuity of purposeand of action 
and were united hy a close proximity in time, form 
one transaction within the meaning of sections 233. 
and 289, Oriminal Procedure Code,-so as to render all 


š 


the rioters liable to be tried at the game trial for the - 


acta done’ by each of them. . oe de 
Per Benson, J —The presumption from the evidence, 
of good character, education and, good family con- 
nection of an accused person cannot be ‘pressed too 
far in the case of offences originating- in extreme 
political feeling, . Poet a 
‘The negativé evidence of the witnesses, who say” 
that they did not see the accused doing anything; - 
cannot outweigh the positive evidence of those 
prove the acts done by him. z . : 
Per Sankaran Nair, J.—The easence of the offence 
defined in section 141, Indian Penal Code, is .the 
common “unlawful purpose and an accused. person 
cannot be convicted if the common’ object proved ' 
is different from the common object in the charge or, 


‘for which he has been tried. + 


Persons to be triedjointly for an offence under BeC- 
tion 142, Indian Penal Code, must have been dszociat- 
ed from the first in the ‘series of ‘acts which form the 
same transaction. a : 
Emperor v. Jethalal Hurlochand, 29 B. 449 at. p. 465; 
7 Bom. L. B. 527; 20r. L.J. 480, and: Hua -Lal 
Thakur v. Emperor, 810. 1058 ; 8 O. W. N. 715 ; 1 Or. 
L.J. 718, followed. as ‘ 


Appeals against the sentences of the Court - 


of Sessions of the Tinnevelly Division in Cases 
Nos..39, 41 and 42, and Case No. 49-of the 


: | Judgment. . » oo 
Benson, J.—The appellants are the persons 
who were convicted by the Sessions Judge.in 
what are known as the Tinnevelly ‘rioting 
cases. . The general character of the riot. is 
briefly stated by the Sessions -Jndge ~as - 
follows:—'On March 18th, 1908, there occnr-* 
red in Tinnevelly an ontbreak remarkable-on 
account of the wholesale and deliberate des- 
truction of Government property by a mob of 
rioters and the spirit displayed by it of -open 
defiance to constituted authority. Every pub- - 
lic building in Tinnevelly. Town, exéept the 
£ub-Registrar’s Office, was attacked.. The 
furniture and records of these public buildings, 


which are all within a radious. of a furlong, _ - 


who: ~- 


were set on fire and in most cases the pandals ` 


and portions of the buildings themselves were 


burnt. The Municipal Office was gutted, . No l 
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“private building 
attacked but-shops were everywhere made to 
close. The Reserve Police had to be called 
out but the stone-throwing mob yelling Bande 
Mataram’ would not disperse till it had been 
fired upon several times.” The events which 
led up tothe riot have been stated by the Ses- 

- sions Judge and need not be repeated in 
detail. It is sufficient tosay that the excited 
state of feeling which prepared the way for 
the riot was the result of seditious speeches 
made by Chidambara Pillai and Subramania 
Siva for which they were subsequently con- 
victed and sentenced to imprisonment and of 
certain meetings held to celebrate the release 
from jail of the Bengali agitator, B. C. Pal. 


The immediate cause of the riot appears to` 


- have been the remand to jail of Chidambaram 
Pillai and Subramania Siva on the 12th 


March, pending the result of certain security, 


- proceedings taken against them in connection 
with their seditious proceedings. 

The evidence for the prosecution shows that 
the riotous mob first formed at Viraraghava- 
puram,a suburb of Tinnevelly lying around 
the Bridge Railway Station, where it caused 

. some of the shops to be closed. It then 


proceeded to the Hindu College where it pre- . 
vented the- Principal from entering, threw’ 
stones into the -compound and caused the’ 
Jt next proceeded to' 


College to be closed. 
Mossrs. Parry and Co’s buildings, where 


their Agent (Mr. Cameron) and the Principal - 


of the Hindu College (Mr. Champion) had 
taken refuge. It did some slight damage 
there and then passed on to the ©. M. S. Col- 
lege where it raided the premises breaking 
doors ond windows and benches, &c., and even- 


tually caused the College to be ilosed: It then - 


passed westward into the town through Swami 
Sannadhi Street and thence round the Nelli- 
appa temple, proceeding first along the North 
Car Street, then along the West Car Street to 
the Hospital and Police Station in Cutcherry 
Road breaking all the Municipal’ lamps and 
closing shops as it went. At the Police Sta- 


_ tion there were three constables, whom the: 


mob compelled to. shout Bande Mataram”’in 
token: of their sympathy, and it then entered 
the Oourt of the Additional District Munsif 


which adjoins the Police Station and compel-' 


led the District Muusif to promise to close 
the Court. The riotors then proceeded by the 


East Car Street to the Municipal Office where: 


they ‘broke the lock on the gate at the en- 
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trance, entered, went upstairs, overturned 
desks, took out the records and brought chairs, . 
benches and tables outside and set fire to them 
in several heaps. ‘The clerks’ turbans left be- 
hind were dipped in a tin of kerosine oil and 
set on fire-and thrown on the heaps of ‘furni-' 
ture toraise a blaze. Finally, the wholebuild- 
ing’ caught fire and was reduced to ruins as 
also the cattle shed in the rear of it.” 

About the same time ora little latera por- 
tion of the mob attacked the Post Office and 
set fire to it. Meantime the Constables at 
the Police Station, seeing the smoke of the 
burning Municipal Office, rang the alarm bell,” 
and the mob, angered at this act by men who 
had just professed their sympathy, returned 
to the Station and attacked it with atones. 
One Constable fired a few shots but the mob 
surged into the building and proceeded to 
wreck and burnit. “They first broke King 
Edward VII's portrait and tables ‘and chairs 
and made a bonfire in front of the Station and 
inside the hall. They broke the lock of the 
racord room-and brought out records, lanterns, 


` guns and revolvers deposited by private owners, 


police muskets and other articles and threw 
them on the fire. They also broke into the 
Inspector's room and set fire to the furniture 
and the records in fixed almyras. They threw 
burning records on the pandal at the back of 
the Station and in the latticed work of the 
arch. Some of the Constables were hurt 
by stones. At the same time or soon: after, 
they went again to the Additional District 
Munsif’s Court avd set fire to the pandals in 
front and rear and took out furniture, a 
punkah, books, &c , and made a blaze of them. 4 

Meantime the District Magistrate who was 
at Viraraghavapuram was reinforced by a 
party of the Reserve Police from Palamcottah 


“and marched into Tinnevelly Town whence 


the-smoke of the burning buildings was visi- 
ble. In Swami Sannadhi Street they met a 
large body of the rioters,-who refused to dis- 
«perse until fired upon with ball cartridge and 
again at the Police Station they were surround. - 
ed on all sides by the mob and were again 
obliged to fire on them, after which the rioters 
dispersed. 

The case for the prosecution is that each 
and all of the appallants took part at* one or 
more places in the proceedings of this. riotous 


‘mob whose common vbject was to commit 


mischief by fire to the public buildings of the 
town and the records therein and which did 
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commit those acts and that they are, therefore, 
guilty. of offences punishable under ssotions 
147, 435 and 436 read with sections 149 and. 
34, Indian Penal Code. g 
-The appellants one and all pleaded albi 
and alleged. that, the evidence adduced against 
them was the result either of delibarate con- 
coction or of mistake as to their identity on the 
part.of the witnesses.” It is necessary, thera- 
fora, Lo examine the evidence as it affects each 
of the appellants. 
[After discussing the eonda svidenos 
at great length in -Appeal No. 635 of 1908 
of Loganstha Aiyar, 2nd accased: His Lord- 
- ship proceeded to observe on the defence evi- 


dence]. - 


« Against the evidenca of. the witnesses who 
are above referred toas credible we have to 
consider the-alibi set up by Loganatha Aiyar. 
He- has called two neighbours (10th and 


and: a Chettey’s. accountant, who say, that 
they saw him at his house about 12-30 P. ẹ., 
and also played cards with him in his house- 
on-theday of the riot from about 1 to 2-30 P. m. 

They have nothing but their bare memories:to 
fix the day and the time. They say that they 
did not know that the exaot:time was of any: 
importance: in the case. The 10th witness told 
the facts only to his wife and mother and.the 
11th witness told the facts to no one antilthey 
told the Vakil:for the defence two or three 
days before’ they were examined in - Court. 
This was some five - months after the events, 


Xam not disposed to accept this evidence in ` 


preference to that adduced by the prosecution. 
Loganatha Aiyar has adduced evidence of 
‘good character and the fact that he-is an 
educated man ofgood family connection would 
render it prima facie unlikely that he would 
be guilty of crimes of violence, but this pre- 
sumption cannot be pressed too far in the case 
of. offences originating i in extreme political feel- 


ing 


His Lordship Beda next.to discuss 
þrosecation evidence againstthe other acoused 
and observed as regards the 16th accused]. 
_ The Vakil for this accused has made an ela- 
- borate comparison of the statements made by 
_-the several prosecution witnesses when ex- 

amined at yarious times in regard to this 
matter, with a viewto show that there are 
discrepancies or contradictions which render 
the evidence untrustworthy and indicate 


~ concoction. 


‘Ido not, however, think, that 


llth defence witnesses), a fuel merchant. 
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-such Jieropancies as have: been pointed out - 
indicate concoction, or are more than might - 
bə expected of honest witnesses degeribing , 
a confused event like a riot in which many.; 
person3 were concarned and in which many ` 
separate acbs were done by each - rioter, some: 
of which might ba observed by, one witness | i 
and somə by another, , and observed, from . 4 
different points of view and with varying de- ; 
grees of accuracy. The main facts areproved - 
bayond doubt and the negative evidence of- 
the witnesses, who say that they did not ses: 
the accused doing anything, cannot outweigh - 
the .positiva evidencs of, those who proye, 
the acts done by him. 

The Vakil for this ‘accased has e pl 
pressed on us a legal argumant to “the efect; 
that as this accused was nob a mamber of the. 
unlawfal assembly at thé beginning, “and even; 
resisted it when it. first came to the District, 
Mansif’ Court, he could not legally be charged - 
and tried with the other accused, for the acts 
done by the mob at the Municipal Office and 
Kerosine Oil Dapot bafore he joined it, and, 
also.that he could not have had the same- 
common object, sinca part of thé. mob’s com-, 
mon object was to destroy the Municipal ; 
Office and Depot, an object which was carried- 
out before he joined them. „It was also. sug-- 
gested that. thə commən objesb, of the mob 
was originally only to close “the schools; : 
shops and offices and make a demonstration, `, 
without intending to .cause destraction of 
public buildings, that the project of destroy- , 
ing the public buildings developed lator 
and that, therefore, the common object- 
of the məb changed and that from that tima™ 
their acts could not be regarded as forming 
part of the same transaction with their pre-, 
vious acts, so’as to justify the trial of the 16th - 
accused-along with the other rioters, that his. 
trial with them was illegal and that he should, 
therefore, be acquitted or a retrial ordered. I- 
am unable to accept these contentions... In. 
‘the absence of evidence or reasons to the- 
contrary it is permissible t to presume: that the 
common object of a riotous mob is that 
indicated by their. conduct,, and that they -. 
entertained from the beginning the- common - 
object indicated by their conduc’ throurhoat, 
their proceedings. | The evidence of the Sth - 
prosecution witness shows that the Ist ~ 
accused, Gurunatha Iyer, and some ten others . 
conspired together on the morning of, the - 
13th to cause a riot, olan bazaars, and | 
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destroying Municipal lamps, and to finally’ 
break into the Collectors Office and burn the 
records in the case against Chidambaram 
Pillai. Itis argued that in this there was 
no reference to an intention to burn any of 
the publio buildings and thatthe fact that 
the mob did not on the first occasion set fire 
to either the Police Station or the District 
Miansif’s Court shows that their intention up 
to that time was only to close the public 
offices, not to destroy them. I do not think 
that this, at all follows. The Station was 
protected by three armed constables and the 
mob,may well have hesitated to proceed to 
extremities against them; especially when 
“the constables showed sympathy with them 
by’ joining in theshouts of “ Bande Mataram”. 
The mob may even have hoped that the con-* 
stables would join them, for the evidence 
shows that shortly afterwards the mob called: 
to the Reserve Police to join them and shoot 
down the white men. In thesame way the 
-District Munsif’s Court: was protected by 
peons and Aming and by its proximity to the 
Police Station. The District Munsif sub- 


mitted to the mob, and the mob may thus- 


‘have been temporarily diverted from its 
intention to attack these buildings. It swept 


on to the Municipal Office and setit and then . 


the Kerosine Oil Depot on fire. This, no 
doubt, added to the excitement and reckless- 
ness ofthe mob and itthen returned to the 
offices in the cutchery lane. Had the pro- 
gramme of the mob been no more than that 
indicated by what was heard of the conspiracy 
_ that morning, the mob would ‘have gone on 
to the Collector’s office in Veeraragavapuram 
which was to the east of the Municipal Office. 
Instead of doing that it‘evidently repented of 
having spared the Police Station and District 
Munsif’s Court and being now bolder and 
more excited, it returned towards the west 
tothe District Munsif’s Court and the Police 
Station and attacked and set fire not only to 
them but also to the Hospital. The 16th 
accused incited them to attack only the Police 
Station, so the attacks on the Munsif’s Court 
and the Hospital were ‘not due to his 
incitement but must have been in pursuance 
of the original common object ofthe mob. In 
my opinion the proceedings of the mob from 
first to last showed such continuity of purpose 
and of action and were united by such proxi- 
mity-in time as to form one transaction within 


the meaning of sections 235 and 239, Criminal 
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Procedure Oode, soas to render all the rioters 
liable to be tried at the same trial for ihe 
acts done by each of them. 

In connection with the separate ass 
against the 2nd accused alone under section 
147, I. P. C., for his acts-at’ the O. M. 8. 
Collega, it is saggested that what occurred at 
that schoolis one transaction, and that what 
occurred at the Police Station is -another 
transaction and that the charge does _ not 
allege that both formed part of the one major 
transaction, and that, therefore, the trial of 


‘the 16th accused ‘for his acts at the Police 
‘Station along with the 2nd accused for his 


acts at the C. M. §.- College is illegal. T do 


. not think this contention is valid. As I }-avé 


already stated, I think the riotous proceedings 
of the mob throughout that day formed one 
transaction within’ the meaning of section’ 
239, Criminal Procedure Code, though, of 
course; that transaction consisted (as all long 
transactions must) of a number of minor 
transactions, but it is just to provide for such 
cases that section 239, Criminal Procedure 


Code, was enacted. I am‘of opinion that there” 


is nothing illegal in the trial of all the accused 
atone trial. The 16th accused could not, of 
course, be held responsible for acts done by 
the mob before he joined it, such’ as the 
attack on the Municipal Office or the acts: at 
the C. M. S. College. But ib was after he 
joined it that it attacked and‘fired the Poliée 
Station. | Hetook an active part in that attack 
and that is sufficient to justify his conviction. 
Sankaran Nair, J.—([ After describing the main 
features of the whole case His Lordship 
proceeded toobserve. | 
There can be no doubt that the mob, all 
through, formed: an unlawful assembly. But 
till they arrived at the Police Station, there 
is no evidence to show that their common 
object was to set fire to public buildings. 
Their object as disclosed by their conduct and 
the earliest Police information who was then 
the Post Master was to close all offices and 
other places of -business, and to injure 
Municipal property. The facts that they left 
alone the Taluk Kutcherry ‘and the 
Viraragavapuram Police Station show that, 
It is also significant that no personal harm 
was attempted to the native officials, like the- 
Tashildar at the H.S., the Sheristadar at the 


-Municipal Office and the Sub-Magistrates, 


nor to the European Principals ofthe Colleges 
nor to Mr, Cameron after the office was closed 
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. I have already referred to the conduct of the 


mob at the Police Station and the Munsif’s 

Court. Thé pandals canght fire as the burn- 
ing records were thrown on it. Destroying 
the Municipal property at the office and the 


` Kerosine. Oil Depot is consistent with their. 


previous conduct and in pursuance of the in- 


‘ tention already disclosed by the demolition 


of the Municipal lamps. . We have not been 
referred to any evidence that the Municipal 
office building.was actually'set fire to, by the 
mob. The evidence is, that it caught fire, 
“when the furniture was burning.- The 


“ evidence as to the Kerosine Oil Depot is to 


the same effect. On this part of the case, 


_ therefore, my opinion is that the common 


object of the crowd till they’ destroyed the 
depot was to make a demonstration by closing 


_ all places of business and by injuring Muni- 


cipal’ property. I can find no evidence--that 
the mob had any intention of committing any 
-mischief by interfering - with any property. 
other than Municipal property. The presence 


. of the jutka drivers in the ctowd, explains 


‘possibly the feeling towards the Municipality. 
“Nor do I find any evidence of any intention to 
set fire to any public building because in the 
-Municipal Office, the Kerosine Oil Depot, and 
. the Police Station the building or any portion 
thereof caught fire in-the course of burning 


` of the furniture. I have-not been uble to find 
. any-evidence that any one in the crowd, much. 


less any prominent man amongst them whose 
-conduct may be taken to indicate the common 
object set fire to any building itself for the ~ 
purpose of destroying it or otherwise injuring 
it. The Post Office alone was set fire to,, 
but that was due to the refusal of the Post 
Master to open the door. : Nor was the raid 
‘on the Police Station within the scope of 
their original intention. I have already 
discussed the evidence bearing on that point 
and-arrived at the conclusion that according 
to the prosecution, it was due to the instiga- 
tion -of the 16th accused, The Public Pro- 
secutor argues that if the ‘attack on. the 
Police Station was not within the scope of 
their original intention thé fact that the mob 
turred westwards after quitting the Police 
~ Station requires explanation.-The Kerosine 
Oil Depot lies to the west. Many among the 
crowd must have belonged to the West Car 
Street. ` Further-it is impossible .to-say and 
itis not in evidence that the entire crowd 
turned westwards, The Judge’ 8 opinion that - 
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-charges appears nowhere. 


te food 4 


a detachment, turnèd north is probable. 

From thistimeforward, therefore, the. com- 
mon’ object of the unlawful assembly was to” 7 
attack the Police Station. We will ‘now 
consider the case against Kanagasabai the l 
16th accused. - 

- The prosecution evidence also-shows that 
‘Kanagasabapathy Pillai was not‘one of the 
mob till immediately before they entered the 
Police Station. For the prosucution witnesses 
are agreed that when- the mob went to the 
Mansif’s Court he was there in Court and 
told them to gn away and leave the Civil 
Department alone. There is, therefore, no 
“evidence to, connect himin any way with the 
mob till then. Nor is it alleged by the 
prosecution that he took any- part-in the’ 
attack on the Municipal Office or Municipal 
Kerosine Oil Depot. In- fact according to the’ 
prosecition he joined ‘the mob only in the 


“attack on the Police Station. 


In the first and second charges against all 


_ the accused the common object of the assem- s 


bly is‘to. commit mischief by fire to public . 
buildings and the açcused are charged with 
having committed such mischief by setting 
fire to the buildings therein named. In the 
other charge against Loganathaiyer only the 
common object is stated to beto close by 
force if necessary the C. M. 8. College which 
is not a public building nor is it a-bailding ~ 
mentioned in the first and 2nd charges. 
Kanagasabai was admittedly not a member - 
of this assembly: The essence of the offence | 
defined by section 14] ia the common unlawfal 

purpose and an, accused person cannot be’ 

convicted if the common object proved : gs. 

different- from the common obiect ia the 

charge or-for which he has been tried.. ‘The 

unlawful assembly referred to in the first, two 

charges accordingly is very different from the . 
unlawful assembly referred to in the other 
charge. The connection between the two 
“They ought not 


to have-been tried together. Under section” 


‘238, Sabapathy Pillai is entitled to be tried 
‘separately for the offence of mischief by fire 


to the Police Station which alone according 
to the prosecution he has committed. Sections 


234, 235, 236 obviously do not apply. Nor 


am I able to regard as the same transaction 
the closing of the‘ Oollege and committing 
mischief by fire by two unlawful assemblies 
with different common objects, the appellant F 
-admittedly being a member of only one; of 
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them. The conviction must, therefore, be 
quashed. On the facts, it must also be held 
that Kanakasabapathi Pillai was not the mem: 
ber of. an unlawful assembly whose common 
object. was to seb fire to ‘the buildings or the 
furniture mentioned in the charge as he j join- 
ed them only after the crowd set fire to the 
buildings except-the Polica Station. 
also’ found on the evidence that the alleged 
common object has not been proved. Nor can 
it be said on the facts set out above that he 
was aware within the meaning of seotion 142, 
1. P. C., of any facts which would show that 
such was their common object and if the 
decisions in Hmperor v. Jethalal Huriochand 
(1), Hira Lal Thakur v. Emperor (2), arə 
right that persons tobe ‘tried jointly must 
have been‘associated from the firat in the 
series of acts which form the same transaction, 
then the trial even,on the Ist charge alone 
would be against law. I do not think it 
would be proper, therefore, to direct a retrial | 
on this charge, It will be, of course, open to 
the prosecution to try him for the. offénca 


which the evidence, if bslieved shows he has - 
committed, for. rioting. and mischief ‘at the ° 


Police Station for which the other batch -of 
prisoners have been tried. 


- [Then His Lordship dealt with evidence in. 


the appeals of Loganathier and other appal- 
lants and concladed | 

T have dealt with the onek which have 
been argued before us. Wehave gone through 
the evidenca against ‘the other ascased 


« persons who have appaaled with the assist- 


ance of Mr. Richmond and Iseeno reason 
to, diffar from the conclusions of the Judze 
who ‘has crrafully analysed the evdience. 

In the resalt I would allow Loganathier’s 
Appeal No. 635 ; 
nathai Pillai 29th accased, No. 753 by. Sanka- 
ranaryans Pillai, No: 755 by Ramalingy 
Pillai, No. 759 by Kanagasabapathi Pillai, 
reverse the convictions, and acquit them and 


confirm the convictions in the other“ appeals - 
_ and dismiss them. | 


Beaso1, J.—The result, “then, is that the 
29th accused Sawaminatha Pillai, appellant 
in Criminal Appeal No. 707 of 1908 i is acquit- 


ted. My learned brother disagrees-with me as. 


regards the 2nd, 3rd, 5th and 16th accused 
(Appellants in Criminal Appeals, Nos. 635, 


(L) 29 B. 449, at p. 485; 7 Bom, D. R. nee Oe L. 


J. 480. 
2)-81 C-1058 ; 8 C. W:N. 715; LOr LJ 


J, 713. 
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I have © 


Appeal No. 707-by Sami-’ 
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753, 755and759 of 1908), Their appoals must, 
therefore, be laid before another Judge for 
decision. The appeals of the other appellants 
(Criminal Appeals Nos.. 752, 754, 693, 753 
694, 757, 758, 693, 693, 6 7; 698, 769, 699, 
703, 701, 722, 703, 704, 05, 703, 761, 782 
and 703 of 1908) are dismissed. a 
Munro, J.—These appeals have baen raferrad 
to me under section 429, Criminal Procedura 
Code. They are by persons who were con- 
victed ‘by the Sessions Judge of Tinnevelly 


for participation in the riot which took placa 
“at Tinnevelly on-the 13th March 1903. 


Tho 
general features of that roit hiva baan sai 

ciently set out in the jaigmonab3 of ths lepra- 
ed Judges who firat. heard the appeals. I 


- shall, therefore, at once. proceed to deal with 


the case against each of the appellants. ~ 5 
[After discussing the facts of esoh case His 
-Lordship proceeded to observe]. `. 
' It is, however, strongly contended that the 
joint trial of the appallant along with the 
‘other accused was illegal, and it is on this 
ground that one of the lsarned Judgas would: 
set aside his conviction. There- are thras 
charges against the appellant. In the first 
two charges the case set oub- is, that. tha 
appellant and the other acsused wera mən- 
bara of an unlawfal assembly, whose commi 
object. was to convict mischief by fire, to 
public buildings and to the furniture and ra- 
cords therein, and -that they orsome other 
members of the said unlawfal- assembly did 
commit mischief by fire to a number of public 
building3 including the Police Station, and. 


“also tothe furniture and records in the said 
_ buildings. 
‘appellant and others being members of an . 


The third charge is that the 
ualawfal assembly with’ the above-mentioned 
‘common object, “used, force or- violeace in 
pursuance óf the common object. There 
“was also a separate charga against Loganatha 
Iyer in connection with the attack on the 
C. M.S. Collega, and this charga was tried - 
along with the other charges. The common: 
object stated in this separate clarge was to - 
compel by force or’ show of criminal force 
the ©. M. S College to be closed. It, is first 
exntended that section 239, Criminal Pro- . 
cedure Codo, does not apply-to the case and, 
that the joint trial of the, appellant and 
Loganatha, Iyer is, therefore, bad. ` Sac- 
tion 239 lays down that when- more peraons 
than one are accused of the same offence or 
of d:Farant offencas committed’ in the same 
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transaction, they may be charged and tried 
‘together.. I agree with Benson, J., that: the 
riotous proceedings of the mob throughout 
the day, inoluding.the attack on O. M. S. 
College, ormed one transaction in the -mean- 
‘ing of section 239. The-mob appears to me, 


~ on the evidence, to have been essentially the 


same throughout, though doubtless it “res 


ceived accessories . during ‘its progress, and 


possibly,. towards the end, split up in order 
the more quickly to achieve its object. This 
mob which had the-common object to burn 


- public buildings, &c., as in the absence of 


good evidence, to the contrary, we are en- 
titled to presume from its conduct as pointed 
out by Bengon, J. had also_ the common 
-object to .shut the C. M. $. College. I see 


. no objection, therefore, to the. joint ‘trial of 


the appellant and Loganatha Iyer. It is 
also contended that the appellant was not a 


| member of an unlawful assembly whose 
“common object was to set fire to publio- 


buildings, &o., as he joined the mob 
only after it had set fire to the buildings 
other than the Police Station. Under grec- 
tion 149, Indian Penal Code, whoever being 
aware of facts which render -any assembly, 
an unlawfal assembly intentionally, ‘joins 


` that assembly or continues in it, is said to be a 


member of dn unlawful assembly, and under 
section 143, Indian Penal Oode, he is Hable 
to be punished for merely being a member 


of an unlawful assembly, though, as rection. 


149, indian Penal Code, shows, he is not 
liable to;ba punished in respect of any specific 


offence committed by a member of the-as- 


“sembly before he joined. it. Now, I think the 


evidence in this case fally- justifies the ‘find-- 


ing that the appellant when he’ joinéd the 
< mob, knew that its common object was to 
destroy public buildings and their contents 
by fire.. It isimpossible to believe that he 
. was unaware that the mob he joined: had 
already set fire to the Municipal Office 
andthe Kerosine Oil Dapot. ` The former 
“ig only about .220 yards-in a direct line from 
the Additional District Munsif’s Court where 
| the appellant was, while the latter is only a 
fòw yards away. . The language used by the 
appellant to the mob shows he knew what 
had been “done.” Seeing that he had this 
knowledge, we are, in the absence of evidence 


~ > to the contrary, fully justified in attributing 
-. to the appellant kuowledge, of 
object of the assembly which he joized, 


‘the. common 


S 
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After.he joined it the mob set fire to the 

Police Station and its contentis. ` It has been ` 
contended that the attack on the . Police. 
Station was not part of the common object 


-of the mob, but that, on the prosecution 


evidence, that attack was. entirely - due, ‘to 
incitement by the appellant. Tho prosecu- | 
tion evidence does not necessarily show this., 
It is quite possible that the mob would have 
attacked the Police Station without any. 
incitement: by the appellant; for, the action 
of the constables in giving the’ alarm when 
the Municipal Office and the’ Kerosine. Oil 


“Depot were set on, fire, although at first _ 


they had pretended to sympathise with i the 
mob and go saved their station, was quite 
sufficient to induce an attack, I find that the 


appellant Kanagasabhapathi Pillai has been” 


rightly convicted, and dismiss his appeal, 


+ ` N 
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_ ALLAHABAD HIGH COURT. ... 
Lerregs Parent Appgan No..27 oF 1908. - 

i i July 30, 1909. | 
Pressnt:—Sir George Knox, Kt , Acting - 
Chief Justice and Mr. Justice Richards. : - 


- SHIAM LAL ayo ANOTHER—PLAINTIFFS— 5 


T APPELLANTS. aie ne 
‘0. versus fae 
RAM PIARI—Darenpint—Responpenv. 
- Contract Act (IX of 1872), 88.11, 64, 65, 70—. 
Minor—Sale—Invalid—H mg ge discharye by pur- 
chaser—Whether money recoverable—Quiaai-cuntract - 
—Necessari*s—Lien. 7 -` j i 
One Musammat Ram Piari, a minor, executed a sale.” 
deed in favour of the plaintiffs. The plaintiffs. paid 
the gale price partly in cash for the maintenance of 
the vendor, and pattly by discharging a mortgage 
on the property which the vendor was bound, to 
pay. The registration of sale-deed was refused owing’ 
to the ‘minority - of the vendor. . Thereupon the. 
plaintiffs sued to recover the money- they, ‘ad 
paid :, Heli, that, (1) they could not recover the 
money ‘isthe sale to them by the minor was void. ` 
Mohori .Bibee v. Dhirmo Das ‘Ghose, 80 C. 539; 
7C. W. N. 441, -referred to. one ` 
(2) As they did not acquire any interest- 'in the pro- 
perty under the void sale, they had no interest to pro- ' 
tect it; (8) that the paymont made ‘by them in 
discharge of the mortgage was nothing “more tlan a 
payment by a volunteer,-and that this did not confer 
ou them any right to recover the money so paid by 
them from the mortgaged property. ` 


(4) That the payment for the maintenance- of-a _ 


minor does not amount to a payment for necessaries, . 

and cannot create any lien in favour of the payer on” 

the minor’s property. : A : TO 
Appeal under section 10 of the Letter | 


Patent against the judgment of Mr, Juatic | 


|| 
7 s 
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(1909. . 
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SHIAM LAL 0. RAM PARI, 
~ Banerji, affirming. the decrea i the ‘District 


Judge of Bareilly, reversing the deored: of the: 
Mansif of Jalesar. 


Facts. will appear from’ the following. 
jugdment of ‘Banerji; J. - 


J udgmen t.—The gait which hias miyen 
risé to. this appeal: was brought by the appel- 
lants to recover Rs, 345-1 from the defendants 
and forsale of ashop allegedto be the property 
òf the defendants. The facts are these. The 
‘paid shop belonged to two brothers, Bhagwan 
Das and Chhote-Lal,-, who mortgaged it, to 
_ Matra Mal and Basdeo i in 1903.. They died 
leaving them surviving Musammat Eulaso, 
their mother, Musammat, Ram .Piari,-widow 
of Ohhote Lal, and Musammat Goma, daughter 
~of Bhagwan Das. On the 20th of September, 
1905, a sale- deed is alleged to have been 
executed in favour of the plaintiffs in respeot 
of the said shop for a consideration of Rs. 600 
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_ Bibee v. Dharmo, Das Ghose (1). “AH they did 
not acquire any interest in the property, they- ` 


. had-no interest to protect,-and, therefore, the ` 


by Hulaso and Ram Piari. It has been found... 


that Ram Piari was’ a minor ‘at’ the date of 
the ‘sale: and -is still a minor: The Sab- 

Registrar, before whom -the sale- deed .was 
` presented for’ registration, being: also of. 
opinion that Ram Piari was a minor, refused 
to-rezister it as a document executed by her. 

The plaintiffs say that out of the amount, of 
consideration for the sale they paid Rs. 100 
in osh and Rs. 231 in discharge of the 
mortgage held by ` Matra Mal and Basdao- 
and they seak to recover the said sums with 
„interest not only from the, defendants 
“personally bat also-by. sale of the shop. The 
Court of first instance” refused to order a sale. 
of the “shop, bat made a personal decree 
against the defendants. From-this decree 
Ram Piari appealed and the -plaintiffs ` filed 
objections ‘under section 561 .of the Code of 
Civil Procedare. The lower appellate Court 
_ dismissed the objections, decreed the appéal, 

“and dismissed the suit’ as against Ram Piari 
on the ground: that, ns Ram Piari was a 
minor, the sale by. her was absolutely void and 


“bya volunteer. 


7 appellants has relied upon sa- passage in ~ 


exist towards - 


_ payment made by them in- discharge of the- 


mortgage was nothing: more than a payment 
‘The learned Vakil for the 


Pomeroy’s Equity. Jurisprudence, | Vol. IIT, 
paragraph | 1212.. That passage it’ seems “to. 
me is against: his contention. There the 
learned author says, ‘Such relations must. 
the “igotleweed premises 
or with the other parties that the pay- 
ment is not -merely a voluntary ‘adt, 
but. is an: equitably necessary or proper 
means of:seouring the interest of one making 
it from possible loss or ‘injury. The payment 


must be made by oron hehalf of the:person 


who hadsome ‘interest in the premises or some 
claim “against other ‘property which he ia 
entitled i in equity to protect and secure. A 
mere stranger, therefore, who pays off a 
mortgage asa merely voluntary act can never’ 
be an equitable assignee.” Asl-haye already” 
said, ‘the plaintiffs acquired : no interest i in the 
shop i in question ander the sale- deed said to 
have_ been ‘executed in their favour~ by 
Musammat Ram Piari,. the latter being a: 
minor. - Therefore, they had no interest tò- 


7 protect and if they made any payment to 


discharge a mortgage existing on the property’ 
ib was a volantary act on their pari and does’ 
not confer on them any right to recover the 


. money 80 paid by them from the mortgaged 


property. -The Privy Council has held i in the’ 
case referred to above that in the oase of a- 
contract bya minor which is void the person 
advancing money* on the contract cannot 


` recover it under the provisions. of sections 64 


that the plaintiffs: eould not recover the - 


amount paid by them. Against this decree 
of the “Court below the. present- appeal has 
been preferred. As regards the Rs. 231 
alleged to have been paid in discharge of the 
“mortgage held by Matra Mal and Basdeo, i+ 
think the-plaintiffs have no fright ‘of action. 
As the sail to them. by Ram Piari was a sale - 
by a minor, if was void, as held by their 
Lordships of the Privy Sonne in- Mokori, 


$ 


“necessaries. 


and 65 of the Contract -Act. Therefore, from 
any pointof view the plaintiffs arenot entitled 


_ to get back the sum of Rs. 231 alleged to. 


have been paid” by them to the mortgagor. 
As for the rémaining sum of Rs. 
is said to have been paid by them in cash, it 
is contended that ihe payment was made for 
‘That was not the case set up in, 
the. Courts below: ‘All that was said was that. 
the -money:was paid for the maintenance of. 
the vendors. Tliat does ‘not amotut to a 
payment for necessaries; and ‘cannot create 
any lien in favour of the plaintiffs on the 


minor’s property. I, therefore, agree with the : 


conclusion at which the Court below has 
- (1) 80 C, 639; 7 0, W. N, 441, 
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. arrived and-dismiss the appeal with costs. 

-The plaintiffs appealed under thg Letters 
"Paet, ee 
‘Mr. Satish Dhana Banerji with him 
` Mr. JIN. Choudhri for the Appellants. 

Mr. Gulzar Lal, for the Respondent. 

J udgment.— After carefully listening 
‘to the, very” able and elaborate. arguments 
addressed to us on behalf of the appellants, 

| we are of opinion that the judgment delivered 
by ‘our brother Banerji, is a judgment in 
accordance with the law as prevailing and as 
understcod in these Provinces. We, therefore, 
are not’ prepared to intérfére., We dismiss 
the appeal with costs. 

-z ‘Appeal dismissed. 

(s c. 6A. L. J. 958.) 
ALLAHABAD HIGH COURT. 
ae Cyu APPRAL No. 216 or 1907. 
'  ' Oetober 26, 1909. 
Ping —Mr. Justike Richards and 
Mr. Justice Tudball. 
LALTA PARSHAD anv OTHERS— 
PLAINTIFVS—-APPELLANTS | 
cersus 
BABU PARSHAD axp ‘oraERs— - 
DEFENDANTS—R rsroxDENTs. 
` Limitation ‘Act (XV of 1877), 4. 19—Acknowledg- 
ment by maraging partner of a’ firm—Partnership— 
Dissolution—Loan—Limttation—Recei ver. 
To say that the managing partner of a firm miust 
have an express authority from every partner 
, to give a valid acknowledgment of debt is to place 
< @ very narrow construction un section 19 of the 
Limitation ‘Act, 1877, and would open the door to 
very serious ‘fraud. Wheré it is admitted that the 


A 


‘agent had power to borrow, it follows of necessity ` 


that he had power to ‘acknowledge the debt by 
_ either immeciately giving a promissory-note, or sub- 
sequently npon an adjustment of accounts or in any 
other way in the course of business, making a bona fide 
admission in writing. 
_ Itis a part of the duty of the Court inthe course 
of a suit for dissolution of partnership, in which ‘a 
Receiver has been appointed, to discharge, the debts 
and. liabilities of the firm; the mere fact that the 
Court, does not adjudicate, on the claim of creditors 
until after the ‘expiration of more than three 
yeare, does not render the claim a bad claim 
agajnst the assets of the firm which was being ad- 
ministered by the Court, 
- First appeal from the: decision of the Sub- 
ordinate Judge of Bareilly. 
. Mr. 8S. O. Banerji with him Mr. Bani Lal, 
for the. Appellants. 
Mr. Surendra Nath Sen with him Messrs, 
` Govind Prashad and Benode Behari, for the 
Respondents. 
| Judgment.—This ‘appeal: arises out 
‘of a suit. bronght ‘for the: dissolution of a 
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» - partnership alleged to have existed between: 


the plaintiffs and the defendants Nos.1 to 4. Ib 
was subsequently held that a number of other 
persons were also partners and: they were 
made parties accordingly. The: plaintiffs 
suggested in their plaint that they . wera 
entitled not only to a dissolution of ‘partrier- 


ship but also to the repayment ofthe sum of- 
Rs. 8,000, on the ground that they had: been 


` misled by the defendants or some one or more 
of them. This sum of Rs. 8,000 is not to be 
confounded with the item of Rs. 
which we. shall deal with- later 


on. It 


represented the capital of the plaintiffs in- 
Court, made- æ decree for 
_ the dissolution of the partnership but it 


the firm.. The 
gave no relief to the plaintiffs in: respect of 
the sum of Rs. 8,000-to which -we have 
already referred: After the primary decree 
for dissolution had been made the Plaintiffs 
~on the 22nd June, 1906, put forward a claim 
to the Receiver-that they were entitled: to' the 
sum of'Rs. 8,677-9-9 with: interest, nob” as 
partners but as creditors of the firm. - The 
Receiver disallowed this claim on--the ground 
that it was barred by limitation and the Court 
confirmed the view taken by: the Receiver. 
The question whether or not the: plaintiffs 


are entitled to recover. this item out of.the - 
assets is the question and the only question > 
which has been argued in the present’ appeal. 

We are satisfied on the evidence that the ~ 


defendant No. I Lala Babu Prasad was the 
managing partner of the firm. This matter ° 
“has not been disputed and we have been refer- 
red to no evidence to the contrary. The plain- ~ 
tiffs in a suit which was instituted ‘almost -if 
not quite simultaneously with the present suit, 
claimed to recover this amount from Lala Babu 
Prasad personally.: In his written statement 


Lala Babu Prasad whilst he admitted receiv-- 
ing from the plaintiffs another sum of Rs.500, 


alleged that he had reeeived the amount now 
in dispute, not in his personal capacity but ag 
the manager of the firm and that the -money 
had been duly spent for its purposes. Several 
letters and in particular the one dated the 5th 
of August, 1906, which have been given in 
evidence contain clear admissions that Lala 
‘Babu Prasad received the money from the 
plaintiffs who are bankers as manager for the 
firm. No evidence to the contrary was given. 
In our judgment these documents are ‘clear 
admissions by Lala, Babu Prasad that -he 


7.509-14-6. 


received the amount, The answering respond- ~- 


/ 
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‘ents, namely; fespondonis Nos. 18, 20, 23, 
26, 23,30, 38 and 39,-alleze that Lala Baba 
Prasad was not an agent within the meaning 
,of section 19, explanation 2, of the Limitation 


Lala Babu Prasad could give a valid acknow- 
ledgment, the claim-was barred-at the time 
the Court made its-decree. Qa the firat point it 
. ı was argued that the agent must have express 
authority . to give the acknowledgment and 
' that it is not enough that the Court should be 
satisfied that Lala Baba Prasad had authority to 
| borrowand repay money butthat,the Court mast 





Act of 1877, and that further, assaming that. 


‘also be satisfied that each one of the partners 


, gavo express authority to Lala Babu Prasad 
_to acknowledge the debt. 
‘yyould be placing-a very narrow construction 
“on section 19 and would open the:door to very 
lgerious fraud. It seems tó us that if it is 
‘admitted that the agent had a:power to borrow; 
‘it follows of necessity that he had ‘power to 
acknowledge thé debt-by either immediately 
giving a -prom‘ssory-note or subsequently upon 
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The case will go back to the. Court’ below with 
directions to ascertain what sum is due to the 
plaintiffs in respect of the said item. Having 


. ascertained the amouat due, the Court will 


| 


We thinkthat this ` 


an ‘adjustment of accounts or in any. other way . 


in the course. of business making. bona file 
admissions in writing. Weare quite satisfied 
on the evidence that Lala Babu Prasad was 


the manager of the firm with full power to 


borrow and repay money. 
' As to the next point: namely that the debt 
| was barred at the date of. the judgment of the 


learned Subordinate Judge, we find that the. 


“claim was put forwardon the 22nd of June, 1906, 
the; Receiver having been appointed on the 
4th of March, in the same year. It is 
Š quite, clear, therefore, that from -the date 
`of the appointment of the Receiver and 
the putting forward of the claim the debt 
was riot barred. It wad a part of the duty 
of -the: Court in the course’ of. the suit to 
discharge the debts and liabilities of the firm, 
and in our judgmont the-mera fact that the 


Oourt did not sjudicate on the claim until after ` 
the expiration of more than three years,. did, 
-` not render the.claim a bad claim against the - 


assots-of a firm which was being administered 
-by the Court, and we think the learned Judge 
i was wrong. ‘in dismissing the claim. 

Tt has not been ascartained-what is the 
amount due to the plaintiffs in respect of 
the item we have.been dealing with. We, 
therefore, allow the appeal to this extent that 

“we hold that the Court balow -was wrong in 
dismissing tha plaintiffs’ claim oa the ground 
of limitation as to the item of Rs.-7,509-14-6, 


~ 


“Magistrate” s.order be-set aside. 


‘allow the same to the plaintiffs as creditors and 


the balance of the assets will then. be dis- 
tributed amongst the several - -partners*- as 
already directed. The appellants will have 
their costs in this appeal as against respondents 
Nos. 18, 20, 23, 26, 28, 30, 38 and 39, includ- 
ing fees on the higher scale. The objection by 
the respondents is not pressed. It is, therefore, 
Tama but we make no order as to costs. 

Be i Appeal allowed, 

Oause rema 
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ALLAHABAD. HIGH COURT. 
Crruran, Rererance No. 584 or 1909. 

i October 29, 1909. 
Present:—Mr. Justico Tudball.. 
RAJ -KARAN anp tan ia a 
APPELLANTS 
‘ versus , 
- EMPEROR. | 

Oriminal Procedure Code (Act V of 1898), 5. 110— 
Ssourity for good behaviour—Charge of -dacoity — 
Definite charye—Want of sufficient éridence. X 

. Bome persons were charged of dacoity. The charge 
failed for want of ‘puficient, evidence. „But the District 
Magistrate upon ‘Police information and upon evi- 
dence on the. record took proceedings against somé 
of the accused under ‘section 110 of the Oriminal 
Procedure Code and bound them over to be of good 
behaviour: Veld, that-the order of the Magistrate 
under the circumstances was good. 

Alep Pramanik v. King- Hmperor, 11 O: w: N. 43l; 
5 Cr. L. J. 191, "distinguished. 5 

Criminal reference . made by the Sosis 
Jadge of Mirzapur. 

Mr W. K. Porter, Assistant Goversiment- 
Advocate, for the Crown. . 

Judgment.—Five persons Raj Karan, 
Baldeo, Golai, Ram -Nandan and Bansdeo, ` 
have been bound over by the District 
Magistrate of Mirzapur, to ba of -good ba- 
haviour. The‘record of the case hag baen 
submitted to, this Court by .the Sessions 
Jadgə, with a recommendation, that, the 
, Ib appears 
that these persons together with, three, othera 
were sont up for trial ona charge of dacoity. 
The District- Magistrate found -that the 
evidenca was insufficient... An attempt was 
mide to obtain evidence sufficient ‘for ‘a.-con- 
vistioy under section} 499, - “Indian ‘Ponal 
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Code, but that evidence was not forthcom-- 
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ing. -Thereupon as the Police information: . 


gave the District Magistrate reason to believe 
that it was necessary to bind over some of the 
persons to be of good behaviour, he took pro- 
ceedings against these five persons-out of the 
` eight.- An order under section 112 was duly 
passed and duly communicated to them. The 
evidence for the prosecution svas taken in their 
presencaand they were allowed an opportunity 
of producing evidence in their defence, which 
they did. The Sessions Judge has. remark- 
ed: “ It has been held by the Caleutta. High 


Court in Alep Pramanik v. King-Emperor, (1), 


that proceedings under section 110, Criminal 
~ Procedure Oode, should not be instituted 
with a view to bind down Persons “on an 


- indefinite charge after prosecution against 


them on definite charges under the Indian’ - 


Penal Oode, hive failed.” This quotation ap- 
parently has been taken from the head note 
of the report. A perusal of the judgment, how- 
ever, will show that the Calcutta High Court 
laid-down no such rule at all. The facts of 
that case are entirely different, and the High 
Court found that. the proceedings taken 
against the accased were malicious proceed- 
- ings taken, by a Magistrate who had certainly 
“laid himself open to very severe criticism. 
They further found that- the evidence in 
that case was perfectly: worthless, The 
, facts in the-present case are very different 
indeed. The evidence for the prosecution, 
if true, discloses -a state of affairs which 
makes it absolutely necessary that the five 
men in question be bound over to be of good 
behaviour. , The order of the District Magis- 
trate appears to be a perfectly good and 
valid one, and I see no‘cause for interference. 


- Let the record be returned. 


Reference sajane 
(D 110. w.x. 413; 5 Cr. L. J 191. : 


p 





' -< (s.o 10C. L. J. 564.) 
CALCUTTA HIGH COURT, 
Crinan RuLE No. 1019 or-1909. 

- November 15,1909. | . 
Present: —Mr. Justice Mookerjee and 
è Mr. Justice Chatterjee. 


“A JADUNANDAN SINGH—Acovsup— 


PETITIONER 
- beraus 


a a EMPEROR. : 
Oriminal Procedure Code (Act V of 1898), se. 195, 478 


` 


a 


pr secution —Falte bapangan. fo paga, rial” 
enqu'ry—S me'ion when to be giren. ~ 

Section 476 of the Criminal Procsire 0515, his 
to be read with section 195, and the restrictions _ 
mentioned in the latter section : ‘are to be ` treated 
as incorporated in the former.. a 

Therefore, no order for prosecution can be made 
under section 476 when the alleged offence under 
section 211, Indian Penal Code, has been committed 
in the course vf a police inveatig ition and not in re-. 
lation to any proceeding in a Court. ' 

Diaramdis v. Emperor, 7.0. L. J. 873°; 12 cw 
N. 675 ;7 0r. L.J 840, followed. 

Lalji ‘ops v. Giridhari 50. W N. 108, referred to. 

Abdul Ruhamm v Emperor, 70. L.J. 871; 7Cr.’ 
L. J. 833 ; and Haibut Khin v. Emperor, 83 O. 80; 10 
C. W. N. 30; 3 Or. L. J. 125, distinguished.’ bas 

Bat when the police reported the’ complaint to 
be false and the petitioner insisted upon-a judicial 
investigation, the position is entirely different, and 
he must be taken to have preferred a complaint to 
the Magistrate ; and if that complaint is. found false 
he may be proceeded against uoder section 476. 
_ Quean-Empress v. Sham Lal, 14 C. 707, Qusen-Em- 
press v. She'kh Beari,-t0 M. 232 and. JTogondranath v. 
Emperor, 33 0. 1;3 0 L. J. 283, followed. i 

No sanction should be granted unless there | ‘iš, ù 
reasonable probability of conviction. Great care 
and caution are required before the Criminal law is 
set in motion, and there must be & reasonable founda- F 


“ tion for the charge iu respect of which prosecution ig 


- directed. 


Ishri Prasıd v. Sham Lal, 7 A. 871, Kali Charan v. , 
Barudso, 12 C. W. N. 3; 6 Or. L. J. 856 and Queen 
v. Baijulal, 10. 450, referred bo. ` 


‘Criminal Rale-against the order. ‘of the 
Sessions -Judge of Saran, dated “Angust- 9, 


-1909. 


Babus Dasargthi Konja and dhani Bhusan 
Mukerji, for the Petitioner.- - ` 

‘Babi Monmatha Nath Mukerji, 
Orown. - 

Judgment. —We are invited in this 
Rule to set aside an order made ‘by the 
Séssions Judge of Saran, under section 476, 
Criminal Procédure Code. The circumstances - 
under which the order in question was made 
may be briefly narrated. On the 2nd May 
1909, Jadunandan Roy, the petitioner “before 
us, informed'the Police that Joy Naran Roy 
and five other persons had robbed him and 
committed offences punishable under sections 
895 and 412, Indian Penal Code: 


for tho 


-reported the case to be false, whereupon the 


petitioner applied for 8 judicial -enquiry into 
the matter The accused were subsequently 
committed to take their trial in the Oourt of 


` Sessions, but the Sessions Judgé-in agreement 


“with both the assessors found them not guilty 


and acquitted them. Atthe same time, the 
Sessions Judge called upon the complainant 


_ Penal Code (Act XLV of 1800), 8. 211—San-tion pr -to show cause why his prosecution should not 


The Police `. 
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be directed for an offance under section 211, 
Indian’ Penal Obis», idasmach as he had 
brought a false case against the accused. 
C vase was shown, bit the Sassions Jadza. ` 
f overruled ‘all the objections and sent the case 
to the District Magistrate of Saran for enquiry 
and. trial, Ón the ground that the petitioner 
- had lodged~a false first information; at tha 
` Ekma Polica Station on the 2nd May 1909 
and had caused to be recorded a false com- 
plaint before the Daputy Magistraté of 
- Chapra onthe 11th May 1909. 
of this order has bean called in question 
bafora us substantially’ on two grounds; 
namely, first, that it was not competent to 
the Sossions Judge to maksa. an order -under 
` section 476, inasniuch as the alleged- offence 
had not beati ‘committed before ‘2 Court of 
- Justice or brought to his notic in-the course 
of a judicial proceeding; and, s2condly, ‘that 
upon the facts ‘and circumstances of ‘the case, 
the order shonld'not have been made. 
. In supporb of 'the first ground, it hag baen 
urged bythe learned Vakil for the petitioner 
that section 476 has to'ba read with section 
195, and that as the allegad offence under 
section 211, Indian Penal Code, has, if at all, 
been committed in the course of a Police 
investigation and nót in relation to any pro- 
ceeding in a Court, section 473 has no 
application. This position has been sought ' 
to be maintained by reference to the decisions 
of this Court iu the cases of Abdul Rihaman 
v. Emperor (1) and Dharamdas v. Empsror 
(2); In answer to` this contention, it -has 


$ 


. ‘been argued, by the learned Vakit who” 


„appears on behalf of the Crown that section- 
~ 476 refers to the offənces -mentioned . in gec- 
tion 195 apart -from the`-qgalifications .as to 
the place in which or the person by whom 
such offences may haye-bsen committed, end 
that in substance the restrictions- mentioned 
in section 195 cannot beincorporated into sec- 
tion 476: In support of this view, reliance has 
been-placed upon the cases of In re Debji (3) 
“and AkAtiOhandra Dey y.. Quean- Empress (4). 
To determine which of these two contentions 
ought to prevail, it ig necessary, to examine 
- closely the provisions of sections 195 and 476. 
Clause (b) of section 195, in so far as it is 


applicable to, the ‘case before us,provides that 
(1) 7.0. L. J. 871; 7, 0r L. J. 388. 
A A naka W.N, ue aes Ls. 
340. i 


_ INDIAN. CASES. 


Tho legality ` 


rit 
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no Court shall take Gognisance-of any . offencd: 
punishable under section 211, Indian Penal `. 
| Code, when such offence. is committed i in or 
-iū relation to any procsediag in any Court, 
_exesps with the previous ‘sanction cr on the 
‘complaint: of such Court or of some other 
Court to which such Court is subordinate. 
It cannot be disputed that in order to make 
“this provision of the law applicable, the “false 
statemant must have baen made in a Oourt 
“or-in relation to any -proceeding in a Court, ~ 
“and thit:ns sanction is consequently necessary 
when false evidence is alleged to - have ‘been 
. fabricated- during a Police investigation; “Th 
other words, ‘no sanction is.’ required tə“ pro- 
-secute & perron for having. instituted 'a false 
charge before. the. Polica; ‘Jagat Ohaùddr 
v. The . Queen-Empress (5), Patiram 
Ruidas v. Muhammed- Kasom (6), - Rari- 
sami v. Queen-Hmpress (7). The posifioti; 
therefore, so far as section 195 is concerrmed 18 
bayond dispute. Lat a3 now.turn to: seotidn 
476. That section—woe ‘quote only sb 
mach of-it as applies to: the present case, => 
provides that when anv Criminal Court is of 
opinion that there is ground for, enquiring 
into any offence referred to insection 195 and 
committed before ib or brought under its 
- notice in the course of a judicial proceeding;,. 
such .Gourt after making any preliminary — 
enquiry that miy be necossary, may send 
, the case `for- enquiry or trial. to the near- 
est Magistrate of -the first: class. The 
whole question turns upon the effech to 
be. attributed to the words “any offence 
referred to in section 195.” . Do these words 
mein, as contended on behalf of the Orown, - 
the offences covered, by the sections of 
the Indian Penal Code mentioned in sec- 
tion 195, or do they mean, as contended on 
behalf of the petitioner, the offences mention- 
ed in those sections and committed under the 
qualifying circumstances described in section 
195? The cases of In re Debji (8) and Akhil 
Ohander v. Queen-Empress (4), seem to 
support the view that the qualifying circum- 
stances mentioned in section 195-‘ara ‘not to. 
be treated as incorporated into section 476. 
-It is worthy of note, however, that ‘both 
„these vases turn’ upon section 478read with 
clause (ec) df section 195, _and mdy to ‘this - 
extent be regarded as mot -directly in point. — 
ik Bier 8 0. W. N. 401. a 
6).3C.WIN, 83> KAN 
m TM. 202. Eo ams - 
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It is further to be remarked that the learned 
_ Judges who decided those cases ruled that 
the offence of forgery gave the Court jaris- 
diction to procaed unde? section 478, whether 
it had been committed by a party b) the 
proceeding or by ‘a witness or whether it 
had been committed in respect of a docu- 
ment-merely produced but not given in evi- 
dence. It has been suggested before’ us that 
“there may be a distinction, possibly somewhat 
subtle but nevertheless quite appreciable, 
between the element of person by whom an al- 
“leged offence is committed or subject-matter in 
respeot of which the commission of the offence 
is charged, as in the cases to which reference 
has been made, and the element of place 
where the offence is committed, as in the case 
before us. We observe further, that judicial 
opinion is by’no means uniform even so fer 
as the point directly raised in these two 
cages is concerned, for in Abdul Khadar v. 
Meera Sahib (8), it was raled by the learned 
Judges of the Madras High Court that when 
an offence is alleged to have been committed 
under section 471, Indian Penal Code, section 
478, Criminsl Procedure Code, ought to be 
read with the qualification mentioned in sec- 
tion. 193 clause. (c), so as to make section 
476 inapplicable if the alleged offence hag 
been committed in respect of a document 
not given in evidence. On the other hand, 
so far as sections 476 and 195 clause (b) 
are concerned, we have the case of Dharam- 
das v. King-Emperor (2) which is direct- 
ly in pomt. In that case, a false informa- 
tion was given to the Police in regard to the 
death of a girl. The informant was direoted 
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false report had been made to the police but on 
the ground that subsequently the informant 
had lodged a -false complaint before the 
Magistrate who investigated the matter on 
receipt of the Police report. We may add 
that the case of Abdul Rahamaw v. Emperor 
(1) as well as the decision in Hacbat Khan 
v. Emperor (10) upon which it is based, are 
distinguishable. These decisions appear to 
have proceeded on the ground that a Magis- 
trate who has made over a case to another 
Magistrate for judicial enquiry cannot him- 
self direct a prosecution under section 476 
in respect of an alleged false information 
given to the Police, because the matter did- 
not come to his cognisance in the course ofa 
judicial proceeding. The resalt of the author- 


- ities, therefore, is that upon thequestionof the 


to be prosecuted under section 211, Indian‘ 


Penal Code. This order, made under section 
476, was questioned on the ground that the 
alleged offence had not been committed in or 
in relation to any proceeding in any Court. 
The objection prevailed, and the learned 
Judges held that as the offence, if any, was 
committed before the Police and not before 
any Courtor in the course of any judicial 
proceedmg or of any proceeding in any Court, 
the Sessions Judge had no jurisdiction, to 
make an order under section 476. The same 
view appears to be supported by the observa- 
tions of this Court in Labi Gope v. Giridhait 
Chowdhuri (9), where the order under section 


476 was maintained, not on [the ground that a 
(8) 15 1. 224. 
(9) 50. W. N. 108 


effect of clause (e) of section 195 upon section 
478, judicial opinion is divided, bat upon -the 
question of the effect of clause (b)of section 195 
upon section 476, we have recent decisions- of 
this Court in favour of the view that the quali- 
fication mentioned in the former section istobs ` 
treated as incorporated in the latter provision. 
Upon the arguments which have. been ad- 
dressed to us, we are not prepared, as at pre- 
sent advised, to dissent from this view. We 
must, therefore, uphold the contention of the 
petitioner that it was not competent to the 
learned Sessions Judge to make an order 
under section 476 in respect of the alleged 
false information lodged at the Ekma Police 
Station on the 2nd May 1909. In respect, 
however, of the second part of the order 
which relates to the alleged false complaint 
made before the Deputy Magistrate of Chapra 
on the llth May, the position is entirely 
different. It is clear that when the Police 
reported the complaint to be false, the peti- 
tioner insisted upon a judicial investigation 
and he must consequently be taken to have 
preferred a complaint to the Magistrate. It 
is sufficient in support of this view, to refer 
to the cases of Queen-Empress v. Sham Lal 
(11), Queen Empress v. Sheik Beart (12) and 
Jogendranath v. The Emperor (13). The 
second part of the order, therefore, cannot be 
treated as made without jurisdiction. This 
renders necessary an examination of the second 
ground upon which the propriety of the order. 


_is challenged. 


(10) 83 O. 80; 100. W. N. 80; 3 Or. L. J. 125, 5 
{any 14 C. 707, i a 


(13) 10 M. 232; (18) 88.0.1; 20. D. J. 228, , 
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In respect-of the second ground, it has 
been urged that npon the circumstances as 
disclosed in the evidence adduced before the 
Court of Sessions, the case is at best doubt- 
ful, and proceedings ought not to have been 
commenced under sections 476, Criminal Pro- 
cedure Code. In our opinion, there is con- 
siderable force in this contention. ‘The learn- 
ed Sessions Judge has discredited the entire 
prosecution case on the ground that the com- 
pluinant could not possibly have been present 
inthe place of the alleged robbery and the 
incident is so improbable that it must be 
treated as mythical. We are unable to accept 
this view of the case. There can be no ques- 

` tion that there had been prolonged litigation 
between the complainant and the party repre- 
sented by the accused, inthe Criminal, Re- 
venue and Civil Courts, and that the -com- 
plainant had’ ultimately succeeded in his 
endeavour to recover and retain possession 
of thé property in which the accased and 
their masters wereinterested. The subsequet 
incident, which is the foundation of the pre- 
sent complaint, is, in our opinion, by no means 
improbable. We must further bear in mind 
that inthe course of the judicial investiga- 
tion which preceded the trial, two Magistrates 
had found that a prima facie case bad been 
made out and:accepted the prosecution story 
as substantially true. The assessors also who 
found the accused not guilty merely came to 
the conclusion that the case was not proved. 
Under these circumstances, we are unable to 
hold that this is a proper case in which pro- 
ceedings ought to be commenced under section 
476, Criminal Procedure Code. The prin- 
ciple which should guide Coarts in taking 
action under sections 195 or 476 is now well 
settled. No sanction should be granted 
unless there is a reasonable probability of 
‘ conviction. It would be an abuse of the 
powers vested in a Court of Justice, if sanc- 
tion were given or upheld on the principle 
that though the conviction of the party com- 
plained against is a mere possibility, it is 
desirable that the matter should be thrashed 
out, so that it may be decided whether or 
not an offence has been committed. .No 
doubt the authority which is called upon to 
grant a sanction under section 195 or to take 
action under section 476 need not and should 
not decide the question of guilt or innocence 
of the party against whom proceedings are to 


be instituted but great care and caution are - 
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required before the criminal Jaw is set in 
motion,and there must be a reasonable, found: 
ation for the charge in respect of which pro- 
secution is sanctioned or directed. It.is 


sufficient in support of this view to refer to 


the cases of Ishri Prasad v.ShamLal(14), Kali 
Charan v. Basudeo Narain(15) and Gueen v. 
Baijulal (16). Upon an examination of the 
circumstances of the case before us, we are 
satisfied that sufticient grounds have not been 
made out to justify the initiation of any pro- 
ceeding under section 476, Criminal Procedare 
Codé. The result, therefore, is that the Rule 
must be made absolute and the order of the 
Court below discharged. 


~ | Rule made absolute. 
(14) 7 A. 871. re 

(15) 18 0. W. N. 3, 6 Cr. L. J. 356. 

(16) 1 C. 450. 





(s.o 10C L. J. 570.) 
CALCUTTA HIGH COURT. ` 
REGULAR Civiu Arrears Nos. 291 anp 318 
oF 1907. 
August 23, 1909. Í 
Present: —Mr. Justice Doss and Mr. Justice . 
, Richardson, 4 
Rajah DURGA PROSAD SINGH— 
PLAINTIFE— APPELLANT IN No. 291 AND 
ResPONDENT IN No. 318 
- versus : 
RAJENDRA NARAIN BAGCHI Anp 
OTHERS—Derenvaxts— KESPONDENTS IN 
No. 291, AND APPELLANTS IN No. 818.” . 

Registration Act(III of 1877), 3.17, cl. (b)—Fiuidence 
Act (L of i872), 8 92—Lease—Unregistered letter alter- 
ing terms— Not admissible n evidence—Payment of rent 
Sor some yes at reduced rate, effect of—Consti uction 
of grant—Conflict betu een description ofbounduries and 
that of quantity of land—Stutement tm contemporaneous 
document, legitimate ard to construction—Rent, reduc.’ 
tron of, when lessee nol put tn possession of whole of 
specific ares granted by leuse—Lundlord and Tenant. 

The plaintiff granted a aurası mokarat+ lease of 
400 bighds of land at an annual rent of Rs. 2,800. 
Subsequently the lessor addressed a letter to the 
lessee, which, besides a definition of a reduced rental, 
contained a recital of the area of land demised 
under the lease, the nature of the interest granted by 
the lease and the instalments in which the rents were 
payable: 

Held, that, as all the essential elements of a lease 
are contained in the letter, the document is in- 
admissible for want of registration to prove the reduc- 
tion of rent. 

Biraj Mohini v. Kedar Nath, 35 O. 1010; 12 0.W.N, 
854;8C.L J. 90, followed. 

Even if~it be treated. merely as an agreement. 
for reduction of the rent, itis in effect an agree.‘ 


# 


ala s 


` b 
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ment `purporting to limit an interest in an im-- 


movable property, and, therefore, inadmissible for 
want of registration, j 


"O Oon%or v. paigh’, 1 8 and L` 803 and Æw pire 


Hali, 10 Oh. D. 616, referred to.. 

“The mere facts that rent for some years. has been 
received at ths reduced rate, doas not bind tha lesaor 
to accept rent at that’rate in future. 

Where there ace two conflicting descriptions of the 
~ subject-matter of a grant, or two conflicting parts 
of the same description, that which is the morecertain 


and stable, ard the least likely to have been mistaken’ 
orto have been ixsorted inadverténtly must prevail, if - 


it sufficiently. identifies the subject matter. 

Newson v. Prigtr’s Lessee, 161 U. 8. 229 ; 7 Wheaton 
U..8.,7, refrered to. 

Therefore where, there isa conflict between tho 


degcription of the. boundaries and that of the quantity,’ 


the former if precise and accurate dominates the 

latter’; bub if the former is vagueand uncertain then 

it yields to the latter. 

the boundaries and the quantity, are precise, definite, 

specific and exact, and yet there is gross divergency 

between the quantity, specified and the quantity found 
“to be included within ‘the defined boundaries, pre- 
- ference ought to be given to that element of the 
description of the subject-matter which is most con- 
sistent with the intentions of the parties to be col- 
lected from tke other parts of the deed illuminated, 
if necessary by the surrounding circumstances and 
the subsequent conduct of the parties. 

Lord v. Commissiover for City of Sydney, 12 Moo. 
P. C. 473 ; 83 L.T. 1; 6 W. R. 267; White v. Luning, 93 
U. 8. 514 ; Breghan v Nelson, 3 How. U. 8. 187 and 
. Holmes v. Frant,7 Pet. U 8. 171, referred to. 

A statement . ‘contaitied . in a contem poraneous 
document farnishes’a legitimate aid to construction. 

Where a lessor and a lessee adjust the ‘annual 
rental on the basig of a specific area and -the lessor 
fails to put the lessee in possession of that specific 
area, the lessee is entitled toa proportionate reduction 
of rent, although there ben ho express covenant to that 
effect. in the lease.’ - 


_ Appeals f-om the decree of the Sub-J udge 
of Manbhun:., dated April 27, 1907, - 

Dr. Rash Behary Ghose, Babus - Jogesh 
Chandra Dey and Lalit Mohun Ghose, fur the 


Appellant ir No. 291 and Respondent i in No. 


` 818, 

Mr. S. P. Sinha, Advocate-General, Babus 
Ram Ohandra Macumdar, Tarak Chandra 
Ohakravarty and Hemendra Nath Sen, for the 
Respondents in No. 291 and Appellants i in 
No. 318. 

Judgment. —These ies appeals arise 
out of an action to recover arrears of rent due 
under a monrasi mokarari lease, dated the 
lsth’Aghran 1801 corresponding to the 3rd 

“December 1894, of underground coal in Mauza 
Dobari belonging tothe plaintiff. The arrears 
claimed are for the years 1311 and 1312 both 


inclusive at the rate of Rs. 2 800 per annum: 


together. -with interest for overdue instalments, 


Bat when both the elements, ` 


The- defonce Taised byi the defendants is that: 
at their solicitation the predecessors-in-inter-\ 
est of the plaintiff by a sinad or letter dated, 


- the 22nd Aghran 1305 corresponding to ther 


7th December 1898, addressed by the latter. 
to defendant No. 1 reduced the-rate of’ rent . 
from Rs. 7 per bigha reserved in the mourast: 
motarari lease to Rs. 5 per bigha and fixed. 
the annual -rental at Rs. 2,000 in lieu of: 
Rs. 2,800 and accepted the reduced rent for 
the years 1305 and 1806, they further pleaded 
that in pursuance of the terms of the lease, 
the plaintiff had put them in possession of sı 
certain defined area as being the area demised,: 
that they. carried on their. mining operations’ 
within that area and-expended large ‘capital, : 
that thereafter the plaintiff in the year 1902; 
broughtasuit being No. 41 of that year against 
them, wherein it had been finally décided’ 
by this Court on-appeal that under the lease 
they. are‘not entitled to: any lands beyond the 
Thak boundaries of the Mauza on. the: North, 
West and South, that the effect of this decision: 
has been to’ reduce thesextent of tlie ‘area. 
demised under the lease from 400 bighas to: 
274 bighas 4 cotéas, that they are only liable: 
to pay. rent on this latter area‘ab the rate: of 
Rs. 5 per bigha, i. e: ab the rate of Rs.’ 1,371, 
annually, that they are entitled to.a refund 
of the bonus, rent and interest, that they duly: 
teridered the rent payable by them but that 
the plaintiff refused to accept the same, that: 
consequently they are not liable to pay any 
interest and lastly that they duly paid the | 
cesses directly into the. collectoraté.' The’ 
sanad or letter dated the 7th December 1898: 
was not registered, and hence the question: 
whether the defendants were entitled to claim ` 
a reduction of rent depended upon the further 
question whether that letter was admissible 
in evidence. The Court below has answered : 
the question in the affirmative, and has ‘held .° 
that the defendants are only liable to pay rent 
at the rate of Rs. 5 per bigha on the 400, 
bighas demised under the lease, or in other , 
words atthe rate of Rs. 2,000 per annum. 
As regards the other question whether. the 
defendants are in possession of 274 bighas or 
more, the Oourt below ‘has held that the 
defendants are in possession of 346` and- odd 
bighas excepting a small quantity of- 600 - 
square feet, and that there being a provision 
in the lease against the enhancement or ' 
abatement of rent; the defendants were - not ° 
entitled to an abatementof the rent of Rs.2,000 
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per annum, and lastly that the defendants 
are not liable-to pay cesses or interast as 
claimed. The Court below accordingly decreed 
the snitin part and dismissed it as to the 
rest of the claim. 

. From this jadgnient and decree both parties 
have appealed to this Court, each of them: 
challenging the adverse findings of the Court 
below. The plaiitif has preferred Appeal 
No. 291 of 1907 and the defendants have 
preferred Appeal No. 318 of 1907. ln Appeal 
No. 291 of 1907 the cardinal questions for 
consideration ara jiret whether the letter 
dated the 7th December 1898 is admissible in 
evidence without registration, and secondly 
supposing that it is admissible whether it is 
founded on a good consideration, so.as to 
be enforceable. _The letter is addressed to 
defendant No. 1 and isin these-terms: “That 
you are in possession and enjoyment of 400 
bighus of land in Mauza Dobari in Pergunnah 
Jharia and have previously ‘taken mokarart 
settlement of the same, at an annual rental of 
Bs. 2,800. But being unable to bear- the 
annual rent of Rs. 2,800, you have filed an 
application before me for fixing the mokarari 
rent for the 400 bighas at Rs. 2,000 by reduc- 
ing the rate to- Rs. 5 per bigha, on the- ground 
‘that at most parts of the said coal lands, there 
is no coal fit for use and the coal that exists 
in the remaining land is not saleable as steam 
coal. Your prayer being considered reasonable, 
the mokarart rent for the said coal is fixed at 
the rate of Rs. 5 per bigha per annum rā, 6., ab 
“Rs. 2,000 per ainum for the said 400 brghas 
with effect from the lst Baisak of 1305 B.S.” 
The letter goes on to state that the rents are 
payable in 3 instalments namely in the months 
of Sraban, Aghran and Chaitra, that interest 
‘on overdue instalments is to be paid at the 
rate of 2 per cent. per mensem and in the 
‘event of 3 consecutive instalments being 
unpaid, the concession as to rate of the rent 
‘shall cease and the terms of the original lease 
‘would revive. z 

' On behalf of the appellant it has been con- 
tended that this letter is a non-testamentary 
instrument which purports to limit in future 
a vested interest of the value of Rs. 100 and 
- “upwards in immovable property and, therefore, 
its registration is compulgory under. section 
17 clause (b) of the Registration Act (III of 
1877) and that not being so registered it 
cannot under section 49 of that Act be accepted 
as.qvidence of any transaction affecting any 


such property. I think this contention is 
well-founded. 

Besides a definition of the reduced -rental 
the document contains a recital of the area of 
land demised under the lease, the nature of the 
interest, granted by the lease and the instal- 
ments in which the rents were payable. In 
other words all the essential elements of a 
lease are contained in it. I think, therefore, 
the case is close upon the case of Biraj Mohini 
Dasee v. Kedar Nath Karmakar (1), where a 
petition of compromise filed in a criminal 
proceeding and containing the essential ele- 
ments of the lease was held for want of regis- 
tration inadmissible in a suit for rent based 
upon it. But even if it be treated merely as 
an agreement for reduction of the rent it is in 
effect anagreement purporting to limit an 
interest in an immovable property. It has 
been held that a covenant by a lessor for an 
abatement of rent ig within the Statute of 
Frauds, for the agreement is for a release of a 
part of the rent [Dart on Vendors- and Pur- 
chasera, 7th Ed. p. 219-220] and, therefore, it 
affects an interest in land, [ses O'Connor v. 
Spright (2)]. It has been held in Ez parte 

Hall (3) that an agreement to charge future 
rent is a contract charging an interest in land 
and, therefore, falls within the purview of the 
Statute of Frauds. 


That an agreement which affects the inci- 
dents of the tenure created by the lease of ‘in 
other words, which forms a part of the terms 
of the holding under the lease, is not admissi- - 
ble without registration follows clearly from 
the *atio decidendi of the judgment of their 
Lordships of the Privy Council in Subramanta 
Chettiar v. Arunachalam Ohettia* (4). In 
that case the lessee, under a reversionary 
lease, executed on the 21st July 1895 but 
which was to come into operation in 1912, 
after the expiry of same lease affecting the 
same property then subsisting, verbally 
agreed in consideration of the lessor granting . 
him the lease to pay to the latter the sum of 
Rs. 500a month fora period of 10 years from 
-July 1895. This arrangement was put in 
writing in the form of letter addressed by 
the lessor to the lessee. Their Lordships 
after quoting the provisions of section 92 of 
the Evidence Act, section 17 of the Registre- 

(1) 35 0. 1010; 12 0. W. N. 854; 8 O. Ti J. 90.. 

(2) (1804) 18. & L. 805 at p. $08. 

(8) (1878) 10 Oh. D. 615. : a 

(4) 25 M. 608; 29 I. A, 188, T- 
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` tion, Act (LIL of 1877) and sections 105 and 
107 of the Transfer of Property Act thus ob- 
served: “The agreement for the payment of 


Rs. 500 & month for 10 years from July 1895 | 


is in no way inconsistent with the lease of the 
Ath of that month. Its’ provisions form no part 
‘of the terms of the holding under the lease ; 
their effect will be exhausted some years 
before the lease’ takes ‘effect. The payment 
bargained for is no charge on the property; 
it ig not rent nor recoverable as rent, but a 
miere personal obligation collateral to the 
. lease. Their Lordships are of opinion that 
the agreement is not effected by section 92 of 


ithe Evidence Act; and that there is nothing - 


. an the Registration Act or in the Transfer of 
-Property Act which required that it should be 
registered as’ part of ‘the lease.” In the 
course of.the argument before their Lordships 
,Lord-Davey said“ it (t.e., the agreement) had 
‘nothing to do with the incidents of the-tenure. 
It did not affect incidents of the tenure in 
any way:” “It is .guite manifest from the 
‘reasons I have just quoted, that if the agree- 
“ ment varied or affected any of the terms of 
the holding under the lease or in other words 
‘any of the incidents of the tenure and, above 
all, if it varied the rent, it would’ in their 
Lordships? opinion attract ‘the provisions of 
the Registration Act and the ‘Transfer of 
Property Act. 
principle to the case of a mortgage is illus- 
trated in the case of Tika Ram v. The Deputy 
- ‘Commissioner of Bara Binki (5), ` where -the 
mortgagor’ had by a separate unregistered 


_ stipulated for in the mortgage. Their Lordships 
of the Privy Oouncil held that this unregis- 
tered document, which could not affect the pro- 
perty could not control the’ original mortgage, 
so far as to fetter the equity of redemption 
arising under it. If-it were open to the 
parties to alter any of the terms or incidents 
“of a lease by an unregistered instrument, it 
seems to me that the result would be that 


they would be capable of altering everyone 


of the’ terms of the lease by separate unregis- 
` tered documents so that all the incidents of 
the original lease would vanish ‘and the 
rights of the parties and the incidents of the 
lease would be regulated entirely by unregis- 
tered documents. This inevitable conse- 


quence has been very ‘forcibly ou poaa by 
(5) 26 o, 707; 26 I. = 97. 


` 


. An application of the same 


o 


', Bramwell, B. with laken. to the analogous, 


provision in the Statute ‘of Frauds in ` Sandeér-, 
son v. Graves (6), where‘he said unless a note 
in writing. is necessary: in every case of altera-. 
tion, it is required in none, so that in the 
name of alteration sométhing wholly diferent. 
might be established. i 


Much reliance has been placed by. the re-,, l 


spoudent upon the case of Satyesh Ohunder 
Strcar v. Dhunpul Singh (7) and Beni Madhub 
Gorani v. Lal Moti, Dassi‘ (8). Inthe “first 
case the defendant in a suit to recover. arrears , 
of‘rent pleaded that he was entitled to réduc-— 
tion of the rent on the basis of an unregis- ; 
tered agreement. with’ the plaintiff. This 
egreement, however, was admitted in the 
plaint and- in‘ the plaint in a, previous:suit. 
fgainst the same defendant. ‘The learned 
Judges held that’ as the ageement’ was proved 
by the written admissions of the plaintiff it 
was not necessary for. the defendants to use 
the.unregistered agreement in support of his 
case but they clearly intimated that if ‘the 
defendant’s plea’ had- rested - solely on ' this 
unregistered agreement, it would have failed, 
the document being inadmissible for want of. 
registration. 

In the second case, oral evidence was, paja 
to be admissible not for the purpose of vary- 
ing the rents specified in the gabuliat but for 
the purpose of showing that the agreement 
embodied in the gabuisat was. never intended 


“to be acted upon or enforced. That is wholly 


different from what is sought to be done 


= here: 
wokka or written promise agreed ‘to pay: the - 


: mortgagee interest at a highér rate than that, 


On the second point, I am of opinion denk. 
the agreement for reduction of rent is. not 
enforceable inasmuch as it was- made swithont 
consideration. 


as. that in the previous suit that the plaintiff's 
predecessor-in-title granted the: reduction of 
rent.out of favour. The mere fact that rent 


for the years 1305 and 1305 has been- 
received at the reduced rate does not bind the . 


plaintiff to accept rent at that rate in future. 
The transaction amounts tous more than an 
indulgence on the part of the lessor.which: 
might be put an end to atany time, see 
Orowby v Bitty (9), Fitzerld v. Lord Partar- 

(6) 1875 L. R, 10 “reh i “44 L J. Ex. 210; 33: 
T. 269; 24 W. R. 797: 

(7) 240 20. ` 5 
as W.N. 242. - ? 
> (9) (1872) L. B. 7.Ez. 819; 86:2. R864." K 


‘The defendant No. 1 admits. 
in.his deposition in the present suit- sas, well: 


Nk 
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lington (10), avhere_rent at the reduced rate 
had -been received for three years,- and yet 
the agreement was held not binding as being 
wholly without consideration. Morgan v. 
Rainsford (11) and Radha Raman Choudhry v. 
Bhowani Prosad Bhowmik (12). h 

With regard to the liability of the defen- 
dants to pay the cesses, I am unable to agree 
with the Court below. In the lease the 
defendants. expressly ‘covenanted to pay 
besides the fixed rental, the road and ‘public 
work cesses, and other taxes and cesses. 
payable by them. Consequently they are 
bound to pay the cesses to the plaintiff unless 
they show that thev have already paid them 
to the Collector. They have adduced no 
evidence whatever in support of their bare 
statement. The Court below is not right in 
assuming that they are paying the cesses to 
the Collector. ‘ 

The question as:to whether there was proper 
tender or not of the rents for the years in’ 
suit cannot properly be determined until the 
claim of the defendants for on abatement of 
the annual rent on the ground of diminished 
area is decided. This, however, forms the 
subject-matter of the other appeal to which I 
must now turn. | 

The questions involved in this appeal 
are, first, what is-the true extent of the- 
subject-matter of the denise created by 
the.mokrari mourasi gabuliat dated the 3rd 
December 1894; secondly, if the answer to 
this 'question be in favour of the defendants, 
whether they are entitled to an ‘abatement 
of rent. 

‘ Upon the’ first question, the contention of 
the defendant,is that they are entitled to the, 

- coal ‘underneath the full quantity of 490 
bighas of land specified in the lease. The 
contention of the plaintiff on the other hand 
is that the defendants are entitled to the 
coal underneath such quantity of land as is 
contained . within the boundaries described 
in the schedule to the lease. 

. The solution of this controversy between 
the parties depends on the true consiruction of 
the words of the gabuliat. The material words 
of that document are as follaws :—‘I having - 

“applied to get from you a settlement of the 
rights of cutting, raising and selling &., the 
coal underneath the 400 bighas of land 
> (10) (1885) 1 Jones 481 (Irish). 

(11) (1858) Ir Eq 299 
(12 )6 C, W.N. 60, i 
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described in schedule below within Mausah 
Dobari Perganah Jharia, recorded in Touzi: 
No 8 of the Collectorate of the District. 
Manbhum, and whioh is within the ‘semindart- 
ownéd and possessed by you. in ancestral 
right, and you having granted my application,- 
I hereby execute in your favour a mokarart. 
permanent maurasi gabuliat for’ 400 bighas- 
of land as per boundary below within the: 
said mauza and which (that is the said 400. 
bighas) after having been ‘marked out by yon,' 
I shall enclose by putting up masonry: 
pillars at my own" cosi, in consideration of. 
your taking from me Rs. 8,400 as salami- 
and fixing an annual mokarart rental of: 
Rs. 2,800 for the rights in coal under the said, 
400 bighas of land, and I agree that year! 
after year and according to the instalments I; 
shall pay to you into your zemandari Cutchery- 
every year in three instalments a fixed rental: 
and also the road and P..W. cesses and other 
taxes and cesses payable’ by me according to’ 
law, that may be imposed in future by 
Government, namely, in Sraban of each year 
Rs. 900, in Aghran Rs. 900, and in Chaitra- 
Rs. 1,000 out of the’ rental fixed, and after 
taking dakhilas for the same, according to 
the usage in vogue in your Serishta, I shall 
thereupon enjoy and continue to enjoy, from 
generation to generation, all the rights in 
the coal under the 400 bighas by cutting, 
raising'and selling the same after making 
the said coal fit for the market, and vested 
with the power of gift, sale and all kinds of 
assignments of the same according to pleasure. 
The rental fixed shall never, On any acconnt, 
be varied. I shall surround the boundaries 
of the settled lands by erecting masonry 
pillars, which I shall keep in regular repairs 
at my cost.” The schedule of the boundaries 
is thus stated: “On the South boundary line 
of Mauza Fatehpur as per thak ; on West, 
boundary line of Mauza Jharia khas as per 
thak; on the East, border of the 100 btghas ` 
of land settled with Gopal Krishna Roy and 
others and the Chutkari Jore (Streamlet) ; 
on the North, boundary line of Mauzah 
Bherakata as per thak and the Chutkari 
Jore (Streamlet). Rightin the coal: under- 
neath the 400 bighas of land within these 
boundaries.” The gabuliaé also recites that it 
is executed on receipt of a corresponding 
patta from the lessor. This. pata, however, 
has. not been produced and nothing turns 
upon it. 


K 
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If is ‘admitted on behalf-of the plaintiff 
that the. lease in respect- -of the 100 bighas 
of land in favour of Gopal Krishna Roy 
and’ others,, the border of which land was 
mentioned as forming part of the eastern 
boundary of the. demised land was ag a 
matter of factnot executed until sometime 
< afterwards. ‘In 1895 an .officer of the plaintiff 

demarcated on his behalf on, the spot an 

area as being the 400 bighas,. purported to 
. be demised under the lease and it was there- 
upon enclosed :by the defendants by pillars 
bat this area, as will be seen later, was on 
actual measurement held in- September 1902 


found to consist of 346 bighas, 4 cottas, 4- 


ohittake. On the 26th-April 1902 the plaintiff 
brougat a suit being No. 41 of 1902 in. the 
Court of the Subordinate Judge of. Manbhum 


A Oivil Court amin was 3s appointed in that 
guit to measure the lands then in dispute 


: | isoo 


and to relay on the spot the survey and thak — 


maps’ of Mouzah Dobari the mauzoh situated: 
on the west of the demised land. He showed 
in hig map the respective. position of the 
thak and survey liries of that .méuzah: The 
defendants pointed out to him the situation ' 
and extent ofthe land of which they hdd’ 
obtained possession in 1895 according to- the. 
demarcation made by the plaintiff's. officer. 


“The position of this land was’ delineated in 


against the present defendants fora declara- - 


‘tion that the latter had, over-stepped the 
. western boundary . line. mentioned in their 
lease and were in wrongfal possession by 
cutting coal underneath the lands comprised 
within: the boundaries: specified in the third. 
schedule of the plaint. in that’ suit and for a 
< perpetual injunction, restraining them from 
cutting and raising coal from the- disputed 
land and also for:, substantial. damages: 
Thy area of . the. disputed land was 
“found” by the Civil’ Court amin to be 5® 
bighas, 18 ‘cottas, The ground upon which 
the plaintiff asserted that the defendants 
f “had transgressed the boundary line; was 
that the boundaries of the land demised 
to the defendants on the north, west and the 
‘south are the boundary lines of the - border 
mausas according to the respective survey 
maps and notthe thak maps of those mougas. 
Both the Court of -first instance ‘and this 
Court on appeal held that~upon the proper 
construction of the description of the bound- 
„aries in the lease, the contention of the plain- 
tiff was ‘untenable and that the boundaries 
on the north, west and south are the 
boundaries of the border - -mausahs according 
to the Thak maps of those mouzahs. The 
result of that decision was that the defend- 


` - ants were held to have unlawfally dug out 


coal from underneath 1600. square feet of 
land situated out side the thak boundary on 
the west, but under the decree made in that 
suit they were simply restrained by an 
injanction from  ovyer-stepping the thak 
~ poundary line and the rest ‘of the plaintif's 
claim was Gere 


his map‘and its extent was found to be 
846 bighas, 4 coitas. The western limit ‘of 
this land, pointed out by the defendants ‘as 
being then in their possession is considerably 
to the west of the eastern thak boundary’ 
line of Mauza Dobari and similarly the nor-` 
thern limit of the lands then pointed out’ 


‘to the amin is much ‘further’ to’ the north 


of the northern thak boundary line oF Manze 


-Dobari. 


~- Tt is evident, therefore, that i in consequence 
of the decision in the last mentioned suit the 
area of the land now in the possession of’ the, 
defendants is much less than 346 bighas, 4 
cottas, I find myself unable to agree with ‘the 


` learned Subordinate Judge that the defen-. 


dants are in possession’ of 346 bighas, 4 cottas. 


“True, there are doubtless certain passages in” 


the judgments of the Court of first- ‘instance “ 


and of this Court which may lead to that” 
inference but I think these passages proceeded 
upon’a misapprehension of the report and the 
map: of the Civil Court amin. The precise 
area of which the defendants were then in 
possession was not at all the subject of con- 
sideration in that case. - 

+ The Civil Court amin who measured the 


“land in the previous suit has been examined 


by the defendants in the present suit; He 


proves that the area of the land within tbe, 
finally determined in the pré-* 


boundaries — 
vious guit as the boundaries of the demised 
préinises is 275 bighas,3 coitas, 10° chittacks. 


~ 


The plaintiff has adduced no counter- evidence N 


on this point. 

Consequently the cutie is-that the quantity ` 
specifically stated in the lease is 400 bighas 
whereas the area contained within the bound- 
aries mentioned therein is 275 bighas odd 
only. Returning now to the ‘question ‘of the 
trae’ construction of the subject-matter of 
this lease the primary canon. of interpretation 


of a deed or grant where there is a. conflict” 
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between the desoription of the boundaries 
of the land conveyed and the description of 
the quantity, unquestionably is, that the 
description of the boundaries if ib is precise 
‘and accurate, dominates the description of 
the quantity ; see Llewellyn v. Earl of Jersey 
(18), Jack v. M’Intyre (14), Cowen v. Truefill 
Ld, (15) M. O. Juér v. Walker (16). On the 
other hand there is a supplementary canon 
‘equally well established, though instances 
of its application are much less frequent than 
those of the other, that if tha description of 
the boundaries is vague and uncertain, it 
yields to the description of ihe quantity; 
see Harrick v. Staby (17), Darts .v. Shepherd 
(18), Millor v. Walmesley (19), Home v. 
Struleun (20), Newson v, Prijar’s Lessee (21). 

These two canons are in fact illustratiuns 
of, and may be summed up in a more general 
principle that, where there are two conflict- 
ing descriptions of the subject-matter of a 
grant or two conflicting parts of the same 
description, that which is the -more certain 
and stable, and the least likely to have been 
mistaken or to have been inserted jnadver- 
tently must prevail, if it sufficiently identifies 
the subject-matter; Newson v. Prijar’s Lessee 
(21). This again is nota rulé of law and 
hence inflexible in its character but a mere 


rule of construction, which serves asa safe’ 


and almost infallible guide in determining 
the intention of the parties, which is the 
touchstone of true interpretation. Indeed, it 
is all controlling and predominates over all 


| the elements of the description of the subject- 


matter. A 

The present case when carefully analysed 
presents features so peculiar that neither of 
the two canons I have just indicated en- 
ables to solve the difficulty. Here the two 
elements, the boundaries and the quantity, 
are, equally certain and exactly defined. 
The boundaries are as precise and definite as 
the quantity is specific and exact. Bat there 
is gross divergency between the quantity 


(18) (1843) 11 M: and W. 183; 63 B. R. 569, 12 L. 


Ji Ex 243, 


(14) (1445) 12 Cl. and F. 161. 

(16) (1898) 2 Ch 55l; (1999) 2 Ch, 399. 

(18) (1819) 4 Wheaton U. S. 466 

(17) (1887) L. R. bP. O. 346. ot 

(18) (1868) L. R. 1 Oh. App. 110, 35 L. J. Ch, 581, 
15 L.T. 122. 

(19) (1905) 2 Ch. 164. ' j 

(20) (1908) 4. C. 454. 

21) (1822) 161 U. 8,229; 7 Wheaten U, 8.7. 


s 


specified and the quantity found to be inclad- - 


ed within the defined boundaries. In a casa, 
of this kind preference ought to ‘be. given to, 
that element of the description of the subject- 
matter which is most -consistent with the 
intentions of the parties to be collected from, 
the other parts of the deed illuminated, if 
necessary, by the surrounding circumstances. 


-and the subsequent condact of the parties, see 


Lord vy. Commissioner for City of Sydeny (22), 
White v. Luning (28). Oroghan v. Nelson (24), 
Holmes v. Frant (25). We have, therefore, to 
ascertain upon.a proper and reasonable 
construction of the language of the lease. 
what the dominant idea and real intention 
of the parties were iu regard to the extent 
of its subject-matter. It is quite clear ‘that 
so far as the situation ofthe land demised 
is concerned, apart from any question. 
as to its true extent, it is land situated in 
Mauzah Dobariand within, the thak bound- 
aries of that Mauzah because the description 
of the boundaries shows thatit is cireum- 
scribed on three sides by the that boundaries. 
of the border Mauzahs and on one side by 8. 
physical boundary which again is situated in- 
side that Mauzah. It is equally clear that the 
demise, prima facie, is of the coal underneath 
the 400° bighas of land which 400 bighas 
are described in the schedule appended to, 
the lease and not of the coal underneath 
the lands described in that schedale followed 
by an approximate statement of the area con-. 
tained therein. This is merely an element 
to be taken into consideration in construing 
the lease and is by no means conclusive. 
Then follows a very important clause and 
that is that the situation of the 400 bighas 
is to be marked out by the lessor. on the 
ground and it isto bethen enclosed by the. 


lessee by means of masonry pillars erected. at, 


his own expense. It is manifest, therefore, 
that the lessor reserved to himself the right, 


of marking out the 400 bighas demised, ` 


under the lease and thatit was after such 
Cemarcation and 
lessee was to go into possession of the land. 
This clause negatives the | 
lessee was to find out for himself the land 
within the boundaries defined in the schedule 


È 


and take possession of snch land and neces- 


sarily points to the inference thas the descrip-. 
(22) (1859) 12 Moo. P. O. 478, 88 L. T, 1; 7 W. R. 
287. i 


g 


(1876) 93 U. 8. 514. 
1845) 3 How. U 8. 187, 
1833) 7 Pot. U. 8. 171, 


not until then that the 


idea that the 


~Y 
_ dbo 
<> 


tion ‘of the boundaries- was a subordinate 
ölemeñńt in the estimation of the parties.’ The 
rent reservad is Hs. 2,80) which is exaotly 
Seven | times the number of bighas mentioned in 
“thé lease iie., atthe rate of Rs. 7a bigha 
and the salami or premium of ‘Rs. 8,409 which 
is ' exactly “21 times the same number of 
bighas i.e. at the rate of R3.’21 per bigha. 
That the rental- -was to be fixed at the rate 
of -R3. 7 pər bigha pər annam and the 
premium at three times that rate is corro- 
borated by the language -of the receipt exe- 


cuted on the 146h Aghran 1301 correspond-. 


ing to the 29th November. 1894, that is 4, 
days. ‘before ‘the date of execation of the leasg 
by the plaintiff’ s predecessor i in favour of the 
‘defendant No.-1, whereby the former acknow- 
ledged receipt | of a sum of Rs. 7,000 as 
_ payment in-advance on account of premium. 
A statemant contained in a contemporaneous 
do¢ument undoubtedly furnishes a legitimate 
aid to constraction;. sea the observations of 
Sir George Jessel, M. R..in Smith v. Ohad- 
wick (28). Anderson's cue (27). The case of 
Leggot v. Barrot (28), does not touch the point. 
` The- next clause which has an important 
bearing upon the construction of the lease is 
the ' one which provides that the rental ,so 
fixed, “ shall never on any account be varied.” 
Tf ‘the intention of the parties was that 
the coal below the land comprised within the 


specified boundaries should’ ba, demised, the. 


exact area whereof was at the time indeter- 
minate, and henée unknown to both parties, 
it is only- reasonable to expsct that they 
would for the purpose of safeguarding their 
respective interests take particular care to 
insert, i in the lease a clause to the effect that 
in case the ‘area included within the bound- 
aries be found on actual measurement to 
‘excded 400 bighas, the lessee would be liable 
to pay an increased rental in “proportion to 
the increased area and conversely in case the 
‘grea be found on actual measurement to be 
less, there would be a corresponding reduction 
in the rental. And it.is for this reason that a 
clause of this sort’ is so ganerally common in 
perpetual leases in this country whenever the 
land demised is included within definite 


boundaries, but the rental is fixed on some 


approximate area ascertained by guess and 
is calculated at a certain rate per bigha. 
(26) (1880) 15 Oh. D..27, (62, 68), 51 L. J. Ch. 621. 
(27) (1876) 7 Chi D. 75 (99) 
(28) (1889) 15 Ch. D, 308; 28 W, R. 912. 
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The absence of gak a canas and the fxity of- 
the rent in perpetuity raises a strong inference 
that the area demised was the specific quantity 
of 409 bighas and not any undefined area un- 
known to the parties at the time of the lease. 
The following clause towards the end of the 
document, namely :— You are not liable to 
ma for the return of the above amount df - 
silami (premium) or for any other matter, ” 
also tends in the same direction. 

Having regard generally to the whole tenor 
ofthe lease and the above-mentioned’ clauses 
in particular, it is difficult to resist the con- 
clusion that the parties were dealing with 
something clear, definite and .certain and 
regulating their rights on, ‘that basis and not 
on the basis of an uncertain variable ele- 
ment, such as the area, even if included 
withia definite boundaries, would necessarily 
be. 

Moreevor, ihe wording of the weer and of 
the schedule of boundaries in the plaint filed 
by the plaintiffs i in the previous suit No. 41 
of 1902 also’ leads to the same conclusion. 

This brings me to the consideration of the 
second question namely -whether if the firat 
question ba: decided in’ favour of the da~ 
fendants they are entitled to reduction of 
rent in proportion to the area now in their 
possession. Although there is no express oon- 
venant to that effect in the lease, nevertheless 
the parties having adjusted the annual rental 
ou the basis of the specific area of 49) bighas. 
and the plaintiff having failed to put the de- 
fendants in possession of that specific area, 
I am of opinion that the defendants are en- 
titled to a proportionate reduction of rent. I 
have already stated in dealing with the first: 
question that the plaintiff expressly assumed. 
the obligation of marking out the position of 
“the 400 bighas as a condition precedent to the 
entry of the defendants on the land, This 
obligation coupled with the adjustmant; of: 
the rent on the basis of the specific aras 
necessarily implies an undertaking on the 

part of the plaintiff that in casa he fails to 
ane the defendants in possession of the 
entire quantity of 400 bighas, he shall have 


“mo right to claim the fall rent bat only such 


rent as may be chargeable for the area over 
which he may be able to put the defendants 
in possession. 

The essential facts in the casa ‘of Tama 


- bandi Begum v. Kamaleswari Pershad (29); are 


(29) 21 Ç. 1005, 


| 
‘ 


“share in 


ta. ri 


somewhat similar to the facts of the prasent 


_ case and the decision of their Lordships of 
. the Privy Council in that case seems to mə 


to bə conolasiva óa tha prəsent question. - In 


that c33 both ths le3zors3 ani the lesse3° 


bona fide believed: that the.lessors had a much 
‘larga shira than they really owned. -The 
demised shara formed part - of a larger 
respect of which a' separate 
account had been opened in the Collector's 
register. This latter share was soon after 
sold for arrears of revenues payable in respect 
of it.- The lessee brought a suit against the 
purchaser at the revenue sale for possession 
of -the share in respect of which -he 
had taken a moktrari . lease. 
ultimately succeeded -in taking possession 
of-a, much smaller share. Hoe then sued the 


~ purchaser at the revenue sale, who stood: in ` 


the shoes of -his leasors, for mesne profits. 


The purchaser pleaded tuat he was entitled: to : 


seb. off the full rent pryable - under the 


mokurari-lease. Their Lordships of the Privy. 


Council held “that though’ this wad-not a 
caso of eviction of the lessee by the. lesgors, 
for the lessee had not baen put, in possession 
by his lessora, yet the lessee was ina similar 
position to have been evicted from that part 
and-there is the same equity: for apportion- 
ment asin a case of eviction’. The true legal 
-theory on which this equity’ rests is fully 
expounded in the leading caseof Paget v. 
Marshall (30). In that case there was. funda- 


-matter of the lease on:the part of the lessee, 
if not on-the part of thelessor too. Bacon, 


- V.. C.*held that. this error prevented the for- 


mation’ of a true contract, but gave: the 
‘lessee the option to affirm the lease. as had 
been really intended to be offered -by the 
lessor and further: -held.- that. the 
lessee was entitled -under . similar circum: 


stances if not in that particular case, to a 


proportionate reduction of rent for the dimi- 
nution in the area of the subject-matter : of 
the lease. -In the cases of Harris v. Pepperell 
(31) and. Garrard v. Franckel (82), the lessee 
defendant. was allowed the option of accept- 
ing arectification of the lease in lien of rescis- 
sion. The present case is much stronger, 


inasmuch-as there was- fundamental error on 
(80) (1884) 28-Ch. D. 255; 54 L. J. Oh. 575; 51, L 
T. 351; 33 W. R. 608: 49 J. P. 85. 
-_ (81).(1867) 5 Hq. 1; 17 L. T. 191; 16 W. B. 68. 
(82) 1862) 80\Beay. 445; 811. J. Oh. 699: 8 “Jur. 
_ Gi 8) 985, Š Co’ j 


a 
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i the. part of both us: lessor and the R as ' 
, to the existencs of the subject: matter of the 


The lessee ` 


lease.” Both of.thant thoaght that thero ex- 
isted 409 bighas plus -100 bighas to be leased. 
to Gopal Krishna Roy within the. apacifically: 
defined boundaries. .As a, matter of fact, 


however, there.was a much less aves within ~~ 


those boundaries. This faondamental error 


_ prevented the formation of a valid contract, 
-but the parties are relegated to the original 


position as if the original offer was still 
open, and the defendant has the option to 
afirm the original transaction with a pro- 


b portionate abatement of rent. | «' 


As, in my opihion, the defendant i 18 ; entitled 


to abatement of rent, it follows’ from what Ie: 


have said bofore, that. the question of tender. 
does not arise. and- that consequently:: the 
-plaintiff is- not entitled to claim interost. 

The result is. that the appeal of the plain- 
tiff, Appeal. No.-291 of 1907, partially succeeds - 
#:6., in 80 faronly as regards the claim for rent 
“at the rate of Rs. 7 per bigha, and -that for 
road cess; and’ publio works C888 ; quod wira, 
the appeal fails. : 

The appeal of-the’ defendant, Appeal No. 
318 of 1907 also partially succeeds, t.e., in 50 
fat as regards the, claim for abatement of 


~rent, and non-liability for interest. 


‘The ‘decree: of.the Oourt below will. be 
modifiod in accordanta- with the foregoing 
„observations. - Hach party will bear his own. - 


costs, both-in this Court and the Court below. 
mental error as to the identity of the subject- ` 


-Richardson, J .——In regard to Appeal No. 291, 


i I concur in the opinion of my, learned brother. 


As to Appeal No: 318 in which the defen- 
dants are the appellants, ib has now been >. 


-found that the contraci between the parties 


is contained in the lease dated the 3rd Decem- 

ber 1894 and the controversy turns on the true 
construction of that document, a question of 
“some difficulty.” The lease appears to be a 
-demise-of'land within specified boundaries. 
The parties thought that the area comprised 


` within those boundaries was 410 bighas. Ib 


turns out apparently to be a litte more than 
275-bighas. If there were nothing more than 
this the defendants would have to “pay the 
rent reserved, notwithstanding the difference 
“between the estimated area and the` actual - 
„ares. -There is -no mistake in the Bense 
-that- the - parties - have said in the 
lèase something which they did . not at’ 
-the time intend to -say. The mistake or 


~ misapprehension related to the subject-matter 


$ 
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of the lease and if the parties were merely 
‘dealing with an estimated area, it would ‘be 
proper to suppose that thvy took the risk of 
-the area turning out greater or smaller: But 
the question does not rest there. There can 
‘be no doubt that the salami was calculated at 
_' the rate of Rs. 21 a bigha and the rent at the 
rate of Rs. 7 a bigha. Moreover, the lessor 
covenanted to point out the 400 bighas with- 
in the specifiéd boundaries. I thought at first 
that the salami and rent might be.considered 


‘to be calculated at the rate stated per esti-_ 
mated bigha‘and that the covenant to point - 


out the 400 bigkas should be constructed as a 
-_ covenant to point out the àrea estimated to 
_ comprise 400 bighas. On further consider- 

‘ation, however, I have come, not without 
‘hesitation, to the conclusion that the lease 
is capable of a construction more favourable to 
' the defendants -and that thé lessor promised 
to point out an actual area of 400 bighas with- 
in the boundaries specified. In this, of course, 
he has failed, it being physically impossible 
for him to do what he promised. ‘The result 
appears to be that the defendants are entitled 
in defence to plead that the plaintiffs have 
` not carried ont the whole of their part of the 
contract and to claim, as matter of legal right, 
compensation on the grotind. In that view, 
although I have not much sympathy with 

‘the defendants, who have’ behaved through- 
- out in a most unbusiness like way, I agree in 

the orders which my learned brother proposes 

to make. 
Decree varied ; Appeals allowed in parts. 





(s. 0. 83 M. 428; 6 M. L. T. 148.) 
MADRAS HIGH COURT. . 
Sgcorp Civiz APPRAL No. 290 or 1906. 
December 10, 1908. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Pinhey. v 
NYNAPPA SERVAI AND OTHERS— 
APPELLANTS 
versus g 
VEERAN AND OTHERS — RESPONDENTS. 
Melvaramdar’ and Kudiıvaramdar—Irrrjatiun of 
:land—Rıght of Kudivaramdars to customary supply 
of water—Relations between the Ciown and ryote n 
“the matter df wate: supply. 
The right ofthe Kudivaramdars to the customary 
supply af water isa proprietary right appurtenant 
, to their ownership of the lands; and the Melva- 
ramdars cannot by virtue of any contract with third 
‘persons allow the irrigation of now lands with water 
J 
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supplied from the tank soas to prejudice the irri- 
gation of the lands of the Kndivaramdars. 

The relations between the Crown and its’ ryots 
are governed by different considerations, As the 
Orown claims:the right of periodical revisions of 
assessment 1t 18 bound to distribute the water for the 
;benefit of the publio and to make the necessary’ 
alterations in the sources of water supply. The Mel- 
varamdar has neither the right of such rovision ‘of 
assessment noris he under an obligation to auy 
other than the ryots of his village forthe supply 


of water. 
Chinnappt Mudali v. Sikkt Naicten, 24 M. 86, 
Ramchandra v. Norayansawmy,16 M. 818, and” 


Sankarayadirelu- Play v. Breretary of State, 28 
M 72: 15 M. L. J. 82, referred to. 

Second appoal against the- decree ‘of s. 
Ramasawmi Ayyangar, Subordinate Judge of 
Madura (East), in Appeal Suit No. 70 of 
1905, presented against the decree of`S. 
Raghava Ayyangar, District Munsif of Siva- 
gênge, in Original Suit No. 317 of 1903. 

Mr.°S. Srinivasa Ayyangar, for the Appel- 
-lants. 

Mr. 9, Gopalasawmt Ayyangar, for’ first to 
tenth Respondents. - 

Judgment.—the plaintiffs represent 
the Kudivarathdars of the village of Marup- 
panandal of which the tenth defendant as the 
trustee of Tirnkkalakudi devastanam is the 
Melvaramdar. The lower Courts have held 
that the defendants Nos. 1 to 7 and the tenth |, 
defendant are not entitled to irrigate certain . 
lands in the Néttandal village with the water 
of the tank in the plaintiffs’ village. 

It is found that the lands of the plaintiffs - 
have been cultivated as wet lands from time 
immemorial; that the water in the tank is 
-hardly sufficient to irrigate them and the 
supply of this tank water for the irrigation of 
other lands must, therefore, necessarily cause 
damage to the plaintiffs. It is also found 
that the lands held by the defendants Noe. 
1 to 7 in the Nettandal village, which under 
an agreement with the tenth defendant, they 
are attempting to irrigate with this tank 
water, are new lands which were not hitherto 
supplied with water from this tank. 

It is now argued on behalf of the de- 
fendants Nos. -l to 7, the appellants before 


“us, that the relation between the plaintiffs 


and the tenth defendant is only contractual, 
and, therefore, the plaintiffs’ remedy, if any, 
is only against him, and the decision in Ohin- 
nappa Mudaliar v. Sikka Nateken (1), is relied 
upon in support of this contention. That 
ruling has reference to the liability of the 


(1) 2AM. 36 i - 


Ty 


g -varamdar 


water, 
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rown to supply water: to a ryot. It dis- 
“Bents from an earlier ruling i in Ramachandra va.. 
Narayan sami (2) and is dissented from in a’ 
moles decision by Subrahmania Avyar, J., in 
~Sankaravadivelu Pillai v. Seorotary of. State. 
ier India (3). ' : 

‘As between the Crown and the riot dif- 
ae considerations may arise. . The Corwn 


` -claims the right of periodical revisions of as- 


sessment and the: right. to distribute the 


water for the benefit of the public subject Ac 


only to the.ryots’ claim for such supply as is 
sufficient.for his requirements and, for that 
purpose, to make the necessary alterations i in 
the -sources of such supply.’ The Mel-. 
has * neither the. “right of such 
„revision of assessment nor was undér any 
‘obligation ` to any other than-the’ ryots of the 
-plaint village for the distrebahon of: this tank 


atever might ba the case, ‘ieee. as, 
between the Crown and tho ryot, the! right of 
the plaintiffs’ Kudivaramdars to the custom- 
ary supply of water from the tank is 4 pro- 
‘prietary right appurtenant to their ownership 
of the lands. ' 

In this view of the tase We dismiss the - 
second appeal bide costs. § .. a 


Appeal diemisted. 
(2) 16 M. 333. 
(3) 23 M. 72 at p. 81; 156M, L. J. 82, 


` 





(s. c. 82 M. 495) ; 
MADRAS HIGH COURT.’ 
Seconp Crvin Appeat No. 435 or 1905. 
January 22, 1909. 
|" Present: :—Sir Ralph Beason Judge and ' 
“ Mr. Justice Sankaran Nair. < 
VENKATAKRISHNAMA CHARLU— 
j DEFENDANT —APPELLANT a 
i tersus - Mb 


KRISHNA RAO—PLANTIER—RESPONDENT. - 
-Civl Procedure Goda (Act XIV of 1882), s: 244— 
Question determinabis in exscution procsedings—Oourt 
determining U ina regular suit—Wrony form of procerd- 
ing or procedure—Jurisdiction tnafected- Objection 


, not ratesd before the first Court canxot-be raised at a 
_ later stage. > 


When 6 Oourt, which tries and disposes of an origi-- 
nal. suit, is also ‘the Court executing the: decres, and 
seh - Court determines in a separate suit a question 


„which it ought to have determined ‘in execution, 
, under section 244, Civil 


Procedure: Oode, -the 
Oourt' in doing so doesnot aot without jarisdiotion, | 


"because, it had jurisdiction to decide tha question, 
“though it 


adopted s wrong form of procedure or 
procesding, that is-to say, the ae “is oniy: one 
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of progedare - and, “doek not affect the - ‘Jurisdiction 
of the Court. 

‘No objeotion was raised, before the first Court that 
it had no jurisdiction to try in a separate mit a 
gata falling under section 244, Civil Procsdure 

de, nor was this.cbjection raised before the Judge 
of the lower appellate Oourt’ till hé had written his” 
judgment in the case: Held, that the objection ought 


“mot to have been allowed to be raised at that stage, 


Second appeal against the decree of A. T. 
Forbes, Esquire, District Judge of Bellary ir in ` 
Appeal No: 82 of’ 1904, . i 

Facts.—The present plaintiff Broun, a 
money. suit against the defendant and his two 
, brothers one -of whom was named Gopala 
Charln, in the Court. of the District Munsif 
of Bellary. The spit was decreed ‘against 
Gopala Charlu - alone and was dismissed 
against the ‘defendant and-his other brother. 
In exeontion of that ‘decree ` a printing. préss 
was attached The ‘defendant ` filed a. claim 
under, section 278, Civil Procedure Code, and 
the property was released. - "Upon this the 
plaintiff brought this sùit'in the Court of 'the 
same Munsif to declare. his, right to attach 
‘the said property i in execution of. his decree, 
‘The Munsif dismissed the suit, and the plain- 
tiff preferred an appeal. .After the appeal had - 
“been beard andtheappellate Judge had written 
his judgment in plaintiff's favour on the 
mérits of the case, the defendant raised the 
contention that as-he.was a party to the 
original suit, plaintiff's, separate suit for de- 
olaration was barred by sections 244, Civil 
“Procedure Code. The Judge disallowed this 
. plea. The defendant appealed to the High 
Court. 

_ Mr. L. A. Govinda Raghava Avyar, for’ the 
`- Appellant, 

Judgment.— This suit is brought to 
declare the plaintiff's right to attach certain 
_ property in -execution of the. decree in 
-` Original Suit No. 479 of 1899 which he 
obtainéd against one Gopalacharlu. The 
defendant also was a party to that suit. The 
‘Judge. has, therefore,, held that. the question 
is one that should have been determined in 
‘execution and not by separate suit. But as 
the Court which tried this original suit is 
also the Court for executing the decree, he 


. held that the Court has not acted without - “ 


jurisdiction and disallowed the - contention of 
the’ ‘appellant that the suit must be dismissed 
on the ground fhat ib is barred. by section 
244 of thé Civil Procedure Oode of 1882. 

“The same contention is raised: before. us. ` 
In the earliest. reported * paei; brought to our ; 


x 
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uotica which has been sebsequently: followed ` 


` in. delivering, the judgment of the Cours 


Conch, ©. J. said:— With regard to the 


objection that this ought not to be by. a 


Separate suit, but by a proceeding 10 execu-' 
tion of the. ‘decree, the-‘answer appears to, 


us to be that she objection ought to have been 


. taken in the Court of the Subordinate Judge, 
where it appears ‘by the written statement it - | 


“was mot taken. 


my 


‘ Section 11, Act XXIII of 1861, no doubt, 


‘provides that qüestions “arising, bétween the 


‘parties to the suit i in. which the decree’ “was 


- passed and relating to the, execution of the 


~decreo, shall “be détermined by. order of the 


I Court execwtitig the decree, and not by ,sepa- 


rate suit. But that, we consider, does not 


- affect the jurisdiction, of the Oourt, but only 


the form of procedure. Here, a separate : 


suit has been brought in .the same Court as 
. would have had the execution of the decree.- 


‘There was a wrong: form . of proceeding, but 
‘there was not, in our opinion, a want of 


jurisdiction which can be made a ground of 
objectionin the present stage of the suit. 


“Whatever language may have been used by 
‘the learned Judges in the case Mr. -Allan 


quoted must be considered with reference to 


| “the case before tbem, ‘which was one where 


‘the party. was suing in the wrong Court, in 
‘the Civil Court, when he ought. to have sued , 


, in the Beveñue ‘Court. 


Here, the Subordi- ` 
nate Ji udge decided that the, question between — 
the parties could not, be entertained in execut- 


‘ing the decree, but must be tried bya separate 


snit. -Supposingin that he decided wrongly, 
we consider that it is not, as we have Said, 8 
question of want of jurisdiction. The plaintiff 


- has been.led by that decision to bring the: 


present suit. She has acted perfectly ‘bona 
fide, having been.misled by the decision of 
the Judge.” 


“in Asteuddin Hossein v. Ramarugra Roy (2), 


“where it was similarly pointed out there is no l 


`- exercise of jurisdistion by the Munsif which 


he did not’ possess in determining the. question 
ina separate suit if any application under 
section 244 to determine such question also 


would have'been induired into by him: 16. 


was also ‘held wliere the point was not raised 
by the: pleadings, ' fhe” ‘lacs Court’ ‘should 


not ‘allow it tó be raised bi ə hät Court. 
(1) 19 W.R. 90. ot 
, 2) 14 O. 605-at p. 608, 


ve 


or ve bee ta 
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Purmessuree Pershad Narain 
Singh-v. Jankee Kooer (1). This was followed- 


This was followed in Birw Makata v, Shine 

Churn ‘Khawas (3). In that case the plaintiff 

‘had failed to geb any relief in execution ` 
proceedings under section 244. The High - 

Courts of Allahabad and Madras took the 

game view in Jhamman Lal v. Kewal Ram (4), . 
“Mayan Pathutt v. Pakuran (5) and Pasupati 
Ayyar v. Kothandæ' Bama Ayyar (6). 

It was contended. -by Mr. Govinda Raghava 

_ Ayyar that the suit ‘brought by-the respondent 


` cannot be treated as a proceeding under 'geç-` 


tion 244, as there was already, an application 
under that “section, ‘on! which an order was 
. passed against, him. But there were similar 
‘applications and orders in Pasupathy Ayyar vr ` 
Kothanda Rama Ayyar (6); Biru Mahita ve 

Shyama Churn Khawas (3) aud in the dase 


of Purmessuree Pershad Narain Singh v. Jankes int 


' Kooer (1), It must also, be noticed that- ‘the. 
reason of the rule is, as pointed out by- . 
Couch, C. J., that the question is only one.of ~ 
procedure and does not affect the jurisdiction ~ 
of the Court. We, therefore, disallow E 

contention. | 
_ At has also, to be pointed out that this dies ` 

tion was not raised before the Munsif nor. 
before the Judge till he had, written- his 
judgment on the other questions raised: ‘in the 


case; and according to the’ decisions in ...: - 


` Purmessuree Pershad ` Narain Singh: v. Jantes 
Kooer (1) and Azisuddin Hossein v. Ramt- . 
nugra Roy (2) the appellant ought not to. - 
have been allowed to raise this question ab 
that stage. © 

‘We dismiss the second appeal. 


`, (8) 22 C. 498 at p. 465. 
(4) 23 A. 121. 

5 See H7. > 

` (8) 28 M. 84. > a 





(e. c. 19. M. D. J. 590.) Š 
MADRAS HIGH COURT. 
O1viu Revision Petrrion No. 195 or 1907, 
November 6, 1907. 
- Present: —Mr. Justice Subrahmanya Aiyer. , 
NEELAKANTA THURUVAMBU—" 
Dersxpant—Psirtionze 


E versug ay . 
K. 8. AN ANTHANARAYANA ALY AB: 
i PLAINTIHrY—-RESPONDENT. å 
Malabar Law — Hindu Jamily—Tamwad_Karnayante 
authority to engage'tufor to teach Bnglish to’ the meme . 
- bera’.of the famuy—Oortract binding. on the ‘src= 
` poeding Karna raniad y assets Hable to pay tutor’ 8 
bagen, s+ a 


Bee Ae os B L 


' -Appeal dama KAN l 


Val. IV] 


PERIATHAMBE UDAYAN V. ANGAMMAL. 


In s well-to-do Hindu family a karnavan, -who 
engages a tutor to teach English to the members of 
the family, acts within his authority, his contract 
ds binding upon his successores aud the wages: of 
the ‘tutor are payable ont of the assets of the family. 

` - Petition under section 622 -of the Civil 
Procedure Code to revise the decres of the 
District Jidge of South Canara, in A. S. No. 
120 of 1906. 3 

Facts.—This wasa suit to recover wages 
due to the plaintif who had been engaged as 


tutor by the previous karnavan of the family - 


tp teach English to the members of the family. 
The family was a well-to-do one compara- 
tively. b 3 i 

Mr. V. Ryru Nambiyar, for the Petitioner. 
. Mr. O. V. -Ananthakrishna Aiyar, for the 
_ Respondent. aes ` 
_Judgment.—Having -regard to the 
circumstances of the family, which is a 


comparatively well-to-do one, I think it must 


be held that a karnavan who engages a tutor 
for the purpose of teaching the English 
language,-on terms as to remuneration such 
as are found here, to the members of the 
family, is acting within his authority and 
makes a contract binding upon his successors. 
In this view, I hold that the decision of the 
lower Conrt, which undoubtedly finds that 
there was such a contract by the former kar- 
navan, is one binding upon the succeeding 
karnavan:, and that the debt thus due is 
payable out of the assets of the family. The 
petition is dismissed with costs. 
Petition dismissed, 





(s. c. 19 M.L. J. 680.) 
MADRAS HIGH COURT. 
Cryin Revision No. 541 or 1908. 
Angust 26, 1909.. 
_ Preseni:—Mr. Justice Munro. h 
PERIATHAMBI UDAYAN- PLAINTIFR— 
; PEriTIONER 
versus 
' ANGAMMAL alias AMMINIAMMAL AND 
OTHERS—D eFRNDANTS—RES3PONDENTS. , 
Onntrac’ Act (IX of 1872), 83. 74—Covenant to` pay 
interest at75 per cent, ix defanlt of payment of any one 
tnstalment—Pena!ty— Consideratton—Hwvecution of bond 
admitted—Burden of proof of non-receipt of con- 
sideration, - > 5 g 
Where the execution ofa bond is admitted by 
its executant the burden of proving want of consider- 
ation lies upon him. 7 
Where the defendant agreed to pay a debt by 


monthly instalments of Ba, 10 each and farther agreed 
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to pay the whole debs with interost at 75 per cent, 
in case of default in tha payment of any one instal- 
ment and he made a default : i ar 

Held, that the provision to pay interest at the sbl- 
pulated rate was nota penalty within the meaning 
of section 74 of the Contract Act. ` 

Interest at the rate of 73 per cent. was allowed 
where thero was nothing to show that the defendants 
did not enter into the contract with their eyes 
wide open or that any undue advantage- was taken 
of them. yi 


Revision petition under section 23 of Act 
IX of 1887 to revise the decree of the Dis- 
triot Court of Salem, in 8. C. $. No. 51 of 
1907. - : 

Mr. P. R. Ganapathy Aiyar, for the Peti- 
tioner. h < 

Mr. K. V. Krishnaswami, for the Respon- 
dents. a : . 

Judgment.—The execution of the 
bond was admitted; and the burden of prov- 
ing -want of consideration was upon the 
defendants and they adduced no evidence. 
Even otherwise, the svidence of the plaintiff’s 

“witnesses proved payment of the entire con-- 
sideration and standy unurebutted by any 
evidence on record. As to the interest ab- 75° 
per cent. from the date of-default, I do not 
think itis a penalty Within the meaning of 
section 74 of the Indian Contract Act IX of 
1872.. The defendants were given the use of- 
the money on the understanding that if they 
reprid it in certain instalments they would. 
be charged no intérest, but if they failed bo. d 
repay as. agreed they would be liable to pay 
it with interest. The defendants ara notin, 
a’worse position than if at the time they had: 
borrowed the money they had agreed to pay 
the interest now demanded. The rate of 
75 per cent. is, no doubt, high, but there is 
nothing to show that the defendants did aot- 

“enter into the contrat with their eyes wide 
open or that .any undae advantage was 
taken of them. 

The plaintiff, in modification of the lower 


' Conrt’s decree, will havé a decree for Rs. 309- 


with interest at 75 per cant. in the principal 
sum adjudged from date of snit till date of 
decree and, further interest on the aggregate 
at 6 per cent. per annum till payment. The 
defendants will pay the plaintiff's costs 


throughout. = 


: (e. c. 11 Bom. L.R. 1042 ; 83 B. 644)” 
- BOMBAY- HIGH COURT. ‘ 
.;Bzoonp Orvin Appa No, 22 oF 1908. 
_ - duly 2,1909. i 
' Present: —Mr, Justice Batchelor and 
no Mr, ‘Justice Beaman. i i 
KISANDAS RUPCHAND AND orners— 
, DEPE DANTS—ÅPPELLANTS 
VETSUS 
RACHAPPA VITHOBA SHILVANT ~ 
AND OTHBRS—PLAINTIPFS—RESPONDENTS. 


` Civil Procedure Code (Act V of 1908), O. VI, R. 17—". 


Amendment of pleadings—Powver cf appellate” Court 
to allow amendment—Hmendment depriting defendant 
of the defince of limitution—Drfence of limitation 
nut justified—Ian what cases amendments should be 
allowed—Form and substunce to be kept in view. 

‘The: plaintiffs claimed an-orderfor the dissolution 
of un alleged partnership and accounta. The plaint 

. Btated that the -plaintiffs had brought in Rs. "4,001 
as capital, ` ’ 

The Court of first instancé, found as a fact that: 
the plaintiffs did deliver to` “the defendants Rs. 4,001: 
worth of cloth, but dismissed the snit on-the ground’ 
that no partnership was created” and that the suit as 
framed. would not lie. A 


‘In appeal the plaintiffs admitted ‘that the facta ` 
stated in the plaint did not constitute a partnership 
and prayed, inter alsa, for leave to amend the plaint 
by adding a prayer for’ the recovery. of Rs, 4,001. 
The lower appellate Court allowed the amendment; ` 
and'deoreed the plaintiffs: claim. On second appeal 
to the High Court tho defendants urged that the 
lower appellate Oourt should have refused the amend-- 
ment because the effect of allowing it was to deprive- 
the defendantd of their defence of limitation, as thé 
_ debt was barred at the date of amendment : 


Held, that aa the’ defendants, "hed regularly” ‘pleaded 
to. the plaintiffs’ claim for Ra 4,001, which had’ 
been formally. put in issue and decided against- 
them before the bar of limitation had arisen, they 
wero never entitled to the defence of limitation, 
andthe amendment was rightly allowed, inasmuch 
as its only effect was. to withdraw from them an 
advantage which they ought never. ta have received, 

| Per Betchelar, J.— 

SAt any stage ‘of the proceedings all amendments 
ought to be allowed which satisfy the two conditions 
(a) of not working injustice to the other side, aud 
(b) of being necessary for the ptirpose of determin- 
ing the real questions in „controversy between the 
parties. As regards the first condition an amendment 
should be refused only where the other 
cannot be placed in the same “position ag Pi 
pleading bad been originally correct but the ameñd- 
ment wonld “esuse ‘him’ injury which oould not 
be ‘compensated ‘in costs. It ia nearly a particular 
case of this general rule that where a plaintiff 
seeks to amend by setting up a fresh claim in respect . 
of a cause of action, which, since the institution of 
the suit, had become “barred by-.limitation, the 
amendment must be refused ito allow ib-would be to 
cause the defendant an injury which could not be 
compensated in costs by depriving him of a good 
defence to the claim, The ultimate teat remains 


iban ¢ casa. 


| FISANDAS RUPOHAND v. RAOHAPPA VITHOBA SHILVANT, ry 1 aa a oes Ta A 
“the same: Can the amendment be allowed without | 


~ 


injustice to the other side, or camitnot? o> +. `- 
An appellate Court can allow an .amendment 


. whether leave to amend was asked for in the Court” 


„Dandekar, for the Respondents. . 


fd 


below or not and even where the Court below offered `- 


leave to amend the offer was declined. 


While the importance of:forms cannot be ais, 
regarded and parties should-be kept to their pleadings, - 
the trying Courts should spare no pains to ascertain: 
precisely the réal character of the dispute and oft. 
the case’ made-by each party to a case. -Itis “the”: 
‘duty of ail Courts to keep constantly in view the., 
substance and merits of cases and not the mere literal _ 
wording of the pleadings and issues. _ 

Por Beaman, J— - . 
Amendments of pleadings will always be’ allowed". 
unless allowing the amendment will place the cther :- 
party at a ‘disadvantage for which he cannot. bey. 
adequately compensated by costs. In applying’ this 
rulo of practice two simple tests should be, nied : | n 
Jirat, could the party asking to amend obtain the kambi 

quantity of relief without the amendment ?, Ifmot;, 
then itfollows that the proposed amendment places | D“ 
the other party at a disadvantage,, if allows his op-~* 
ponent- to obtain more from him than he could have? - 
been able to obtain but for the ‘amendment; second,". 
in those circumstances, can the party thus placed , 
at a disadvantage be compensated for it by costa? |. 
lf not then the amendment ought not, unless thë“ 
case isso peculiar as to be taken out of the ‘soope. of" 
-the rule, to be allowed. ~ 

The worda of Order VI, R, 17." are very, das 
They authorise Courts to, allow amendinents beneran 
in:the.opinion of the Judges it is just that this shoald 
be done. The practice is to allow all “améndmente,” 
whether introducing fresh claima or not, sò- long: 
as they do not put the.other party at a disad- 
vantage for which he cannot. be, compensated by costs., 

" Appeal from the decision of Vaman M: 
Bodas, ‘Esquire, First Olass Subordinate Judge, 
Sholapur in Appeal No.45 of 1906, 

Mr. Coyajee with Mr. J. R. Gharpur,, for tha h 
Appellant. 

The Hon'ble Mr. 


rd EN son 


Setaliind with Mr. a. a 


A 


Judgment. : 


Batchelor, J.—On 20th March 1905 Hie suib 
out of which this appeal arises was instituted, 


“the plaintiffs claiming an order for the disso: 


luticn-of an alleged partnership and accounts. 
It was stated' in the plaint that, in pursuance 
of the partnership agreement, the- plaintiffs 


: had brought in Res...4,0C1°as capital: which 


‘was repayable, aa to Rs. 3,001, on lsi- Novem- 
ber 1902, and, as to the remaining Rs. 1 ,000, 
on 8th Ne ovember 1904.. 

The substantial defences were that ‘the 
alleged partnership was never agreed to or 
undertaken, and that the plaintiffs never çon- 
tributed Rs. 4,001 or any other sum as capital. 

The Court of first instance raised. several . 
issues, and dismisged the suit on the grounds 
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Sabordinate Judge found as a fact i 14 xe 
plaintiffs: did deliver to the det 
“Rs. 4,001 worth of cloth; “but” he Bay t 
i$ no reason why plaintiff should géf“ eS in 
this suit. He made an experiment abot his, 
being a partner probably to avoid ` the'pay-, 
ment of larger Coutt-fees, as is suggestéd- y 





the defendant in his written -statement: het 


, has failed to provehis case as brought, “an $ 
did not ask to-amend it, and I have no alter-y 


native but to dismiss it with all costs. L -From! 
‘this ‘determination the plaintiffs “appéaled, i 
groùnding their appeal on the contention’ 
that the partnership had been created: Tand 
.that the suit-was in order, Bat this contenio 
was abandoned when the appeal came on: for 
hearing, andthe plaintiffs, then represented by, 
a new pleader, admitted that the facts stated: 
in their plaint did not constitute a partnership, 
and prayed for leave to amend by- adding 
sprayer for the recovery of the Ra. ~4, 001. 
The learned Subordinate Judge of thesjo ower’ 
appellate Court, being of opinion thatuithe' 
plaintiffs had from the first intended*'té“sue‘ 
duly for the recovery of their money, had 
been misled by” their pleader, allowed—the | 


~. amendment to be made and ultimately dacreed 


the plaintiffs’ claim for the Rs. 4, 00+and! 
a-portion of the interest. His judgmentallow- 
ing the amendment is dated 7th October+907, 
and at this date the claim for the Rs. £001, 
-or atleast for the greater part of-iby was 
barred by the law of limitation. — 


From this decision the defendants have} pre- 
ferred the present appeal, and the only-ques- 





7 = 


tion involved is whether the lower Court's” 


order allowing the amendment of the. plaint 


‘should be disturbed. For the ‘appellants-it is : 


urgéd that the amendment should have -been 
refused because the effect of allowing - it: was 


to deprive the defendants of their defence. of ' 
limitation, the-debt; as I have said, “being | 


barred at the date of the amendment. -But in 
order to pronounceupon the validity ofthis 
contention it is, I think, necessary to examine 
a little more ‘closely the particular facts, of 
this case in the light of the accepted principles 
which govern the admissibility of amendment. ' 
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Character of the last sentence of tha 
epee to me oltar that, at any stage of 


the Bye" e moiings, all amendments ought to be - | 
allo Go satisfy the two conditions (a) 


of nýt Wor king injustice to the other side, and 
(b) of: ing necessary for the purpose of de. 
terming-the real questions in controversy bet- 
ween the parties. Upon the record before us, 
there-cawbe no doubt that-this second condi- 
tion is satisfied here, nor was this point chal. 
longed” forthe appellants. It remains to con- 
sider whether the allowance of the amend-' 
ment worked injustice to the defendants. 
Upon-this-question Weldon v. Neal 0), was 
cited fo¥ the appellants. Reference may-also 
be made-to Tildésley v. Harper (2), Olarapede 





- and Cov Oommerciad Union Association (3) 


and Steward v. North Metropolitan Tramways 
Oo. (Dnt I refrain from citing further 
authorities, as, in my opinion,’ they ‘all lay 
domir pridy the same doctrine. That doc- 
trine„asL-understand it, is that amendments 
should-beyefused only where the other party 
cannoy-b eplaced in the same’ position as if the 
pleadiwghad been originally correct, but the 


amentiiment would cause him an injury 
which d not be compensated in costs. It 
is merely.a particular case of this general 
rule th’ here a plaintiff seeks to ‚amend by’ 
setting. a fresh claim in respect of a cause 
of ieee since -ihe institution of ‘the 
suit jecome barred by limitation, the 
~ amen must be refused: to allow it would, 


* As to the principles I think there is; no , 


room for doubt: they are contained in O.:, VT, 


R. 17 ofthe Code, whichis substantially iden- . 


tical with O. XXVIL, R. 1 of the English 
roles of the Supreme Court. From the im- 


_of assault; 


be to cause. the defendant an injury which 
could-not-be compensated in costs by depriv- 
ing him_of a good defence to the claim. The 


. ultimate-test, therefore, still remains the same; 


can the amendment be allowed without i injus- 
tice ie que other side, . or can it not? And 
For the saree ptr given I shall notios- 
only two. In Weldon v. Neal (1), the original 
action was‘simply for slander, and the plain- 
tiff was non-suited. Later she sought, to 
amend-her claim by setting up, in addition to’ 
the claim_for slander, resh claims in respect 
false imprisonment and other. 
causes:of action; which at the time of such 
amendment were barred by limitation though’ 
(1) (1887) 19 Q. B. D. 394;56 L. J. Q. B. 621; 


-85 W. R 820. 


(2) (4878) 10 Ch D. 398 PE (306); BOL. T. 652; 27 
W. R. 249748 L. J. Oh. 495 

(3) (1883) 82 W. R. 261 (263). 

(4) (1888) 16 Q. B. D. 558;°55 I. J. Q. B. 167; 


- 64 L.-T.-85 ; 34 W. R, 816 p50 J.P, 324, 
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not barred at the date of the writ, Here, then, 
the amendment sought to set up fresh’ glaime, 
claims whiclr had never been benra til 
they had become barred; yet even in ogtrong 
a case as this Lord Esher M. R. refusing leave 
to..atnend intimated that-the decision “might 
have been the other way if there had existed 
special circumstances to justify it. Steward 


` v. North Metropolitan Tramways Oo. (4), seems 


to me to proceed on the same principle: there 
the defendants sought to amend their written 
statement, as we should call it in India, by 


. pleading that the liability for the plaintiff’s 


\ 


injuries rested, not with them, but with a 
third party. the vestry, against whom ‘the 
plaintiff’s right of action was by that time 
barred. Leave was refused because the appli- 
cation wastoo late: no such plea had even 
been brought to the plaintiff’s notice until his. 
action against the vestry was barred, and 
Lord Esher observes that ‘If the defendants 
had in the firat instance pleaded as they now 
ask to be allowed to plead, the plaintiff could 
have discontinued his action against the de- 
fendants and then have given notice of action 
and brought an action against the vestry.” 


Lindley, L. J. uses- language to the same. 


effect. The principle is the same as in Wel- 
don’s case (1), leave is refused because the 
plea sought to be added is not heard of until 
rights have accrued under the law of limit- 
ation. > & 4 | 

_ If this is a right view of-the cases, ika 
have, in my opinion, no bearing on the present 


' facts-; or, rather, they bear against the appeal. 


In order that these decisions should serve the 
appellants’ turn, it would be requisite that 
the allowance of the amendment should pre- 
judice them by barring the defence of limit- 
ation otherwise fairly open to them; but how 
can that be said of a claim which, before the 
bar of limitation lad arisen, had been re- 
gularly pleaded to by them, had been formally 
putin issue, and had been decided against 


them after consideration of all the evidence: 


which they had offered in defence? If at 
the time of the amendment the appellants 
had any show of argument based on the law 
of limitation, that seems to me to have been 
occasioned less by the incompleteness of the 
plaint than by the excessive technicality of 
the trying Court. In other words, the de- 
fence of limitation was a defence to which the 
appellants-were never fairly entitled, and the 
allowance of the amendment only withdraws 
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from tien: an advantage which they ought 
never to have received. 

If ‘tHablib so, the cases quoted do not assist 
the appellants i in the particular facts of this 
appeal, but rather tend the other way. Fall- 
ing back, then, upon the words of the rule, I` 
cannot follow the argument that there would 
be any injustice to the appellants in allowing 
the amendment, for the only effect of it is to 
enforce their liability for a debt which was ` 
claimed, disputed, and found to be due long 
before the defence of limitation was available. 
Tt is true that, though the Subordinate Judge 
found the sum to be due he refused to decree 
it because in his opinion the snit was wrongly 
framed and the plaintiffs had not been asked 
to amend; but I cannot regard this circum- 
stance as of sufficient weight to displace the 
other considerations to which I have referred. 
In my opinion-the Subordinate Judge would 


“have exercised a sounder discretion if he had’ 


awarded the sum found due, notwithstanding 
the inexpertness of the pleadings, and sufñ- 
cient warranty for that procedure might have’ 
been found in the principal “plaintiff's own 
statement, which; as cited by the Subordi- 
nate Judge himself, was as ‘follows:, “I had 
nothing whatever to do with the dealings of’ 
the shop. All I was to have was Rs. 351 
yearly in lieu of good will and interest on 
my Rs.-4,901. If my Rs. 4,001 are returned, 
and if I am paid Rs. 351 as agreed, I have no 
It is difficult to imagine how the 
plaintiff could have more clearly professed _ 
that, whatever may have been the attitude of 
his obstinately unskilful pleader, he for his 
part had no concern with the alleged partner- 
ship, but was suing simply to recover his debt. 
Ithink, therefore, that the Subordinate Judge 
would have been well advised if he had paid 
more attention to the. substance óf the suit 
before him, and taken command of it himself 
rather than handed over the conduct of the 
suit to a manifestly inexpert pleader; had he’ 
taken this view of his duty as presiding 
Judge the slight technical difficulty which 
stood in his way would have been easily re- 
moved. Be that as it may, it was open to 
the lower appellate Court to allow the. 
amendment; and that has been done in Eng- 
land whether leave to amend was asked for 
in the Court below or not, and even 
where the Court below offered leave to 
amend, and the offer was declined: See 
Heklin v. Inttle. In this context it is impor- 
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tant to observe that the lower appellate 
Court which is the ultimate Court oi aab did 
not adopted the Subordinate Judge's—view 
as to-the plaintiffs’ desire to sue oh Y.. at 
whatever risk; on the contrary it found ‘ ‘it 
clear that the. plaintiffs wished tonus: for 
their money only, and had no T a yadi 
payment of proper stamp duty, but ‘they 
“were induced to sue for the dissolution ofa 
supposed partnership and account byithe | ill- 
advice of their Vakils.” I do not uge this 
finding as essential- to my. question, ‘though 
it is at least arguable that facts of this ‘sort 
would suffice to constitute the. “peculiar cir- 
cumstances” which Lord Esher excepted i in 
his judgment i in Weldon v. Neal (1), for, in my 
opinion the Court below in allowing the 
amendment was perfectly right in the atrictest 
view of -the principles and practice of the 
Courts. In my. opinion not’ only was there no 


. injustice to the defendants in allowing the 


smendment but there would have been | injus- 
tice to the plaintiffs in refusing it. 

„I must add that the case appears to me to 
afford an instance of that undue technicality, 
that excessive attention to form and deficient 
attention to “tho real questions. in contro- 
versy between the parties,” which occasion- 
ally besets~ our. subordinate ‚Couris, and 
hampers. the success of their, yorki ine cou ntry 
where competent, logal ad Vive is not always 
readily obtainable. 
suggest that forms should be disregarded, and 
I admit that no hard and ‘fast line, can be 


_drawn for all cdses, but it doés seem tome 


that the importance of forms is sometimes set 
in very. incorrect perspective so that on 


occasions the trial-of a suit is apb to weur. 


too much the appearance of a game-of skill 
in ‘points of procedure and too “little the 
appearance of a resolute attempt by- the pre- 
siding Judge to come at justice on “the real 
questions in controversy between -the par- 
ties.” There must, of course, be no over- 
reaching or surprise of one party" “by the 
other and itis very ,important thut-parties 
should bekept to their pleading,and not allow- 
ed to alter their case according to their shift- 
-~ing interest in Cotirts of appeal; but this is 
pre-eminently a reason while the trying 


Court should spare no pains to ascertain _ 


precisely the real character of the: dispute 
and of the case made by each party. Noth- 
ing, L think, is more calculated to imperil the 
_ justice of a case. than negligence or care- 


|| 
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-govern where it ought to subserve.” 


I do not for a “momen, 
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lessnéfs_in these essential palana, as - 
not conduces more to a right decision 
than to have these points firmly determined 


at the-eutset. ., 
Subiect. to these and similar PARE RE a 


- the'mefussil Courts would, I think, do. well 


to bear iu mind that the rules of EE DA 
have-no-other aim than to facilitate the task 
of doing justice. On this subject the follow- 
ing: words of Lord, Peazance in Kendall v. 
Hamilton (5) should have perennial interest 
for’ Subordinate Judges trying original suits : 
“Procedure,” said his Lordship ` ‘is but the 
machinery of the law after all—the channel 
and means whereby law is administered and 
justice-reacked. It strangely departs from 
its proper office when, in place of facilitating, 
it is—permitted to- obstruct, and even ex- 
tinguish, legal rights, and is thus made to 
Direc- 
tions not less emphatic and of even closer 
application to the subject under notice were 
conveyed by the Judicial Cammitiee in 
Hunoomanpersaud Panday’s case (6), where 
their Lordships lay down “that it is of- the 
utmost-importance tothe right administration 


` of juafice in these Courts,” that is, the Courts 


in India, “that it should be constantly borne 
in mind. by them that by their very constitu- 
tion they are to decide according to equity 
and good conscience: ‘that the substance and. 
merits of the case are to be kept constantly 
in View; that the substance and not the mere 
literal-wording of the.issues is to be regarded; 
and that, if, by inadvertence or other cause 
the recorded issues do not enable the, Court 
to try the whole case on the moerits,an oppor- 
tunity-should be afforded by ‘amendment, and, 
if need be, by adjournment, for the decision 
of the-real points in issue.” Jt seemg to me 
that in this case, as occasionally in other 
cases-these imperative directions have been’ 


soméwhat lost sight of; and I have thought 


it well. again to call attention to. thejrimport- 
ance 

I amof opinion that this appeal fails and 
should be dismissed with costs. ` 

Beaman, J.—I will state shortly what I 


` conceive to be the true principle which has, 


governed English Judges in exerqsing the 
discretion reposed in them by the “Orders , 


~ (5) (1879) 4 App. Cas, 604; 43 L. J. C. P. 705; 4l 
L. T. 418; ay R. 97. 
(6) 6 M. I. A. 398at pp. 410, 411; 


18 W. B. 
81; note. : : i 
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and Rules af the Supreme Court correspond- 
ing with our O. VI, R. 17. 

The question was recently fùlly and -ably 
argued before me on the Original Side of 
this Court, and examined and answered;« to 
thé best of my ability i in an exhaustive critical 
judgment., See Nandlal Thakersey vV: 
Bank of Bombay. (7) 


after carefully: reconsidering the whole: 


question for the purpose of this case I have 


found no sufficient reason for departing from’ 


or: Modifying any part of the conclusions 
I then reached. `- 

A careful analysis of the leading English’ 
cases seems to me to yield this result. Amend- 
ments of pleadings will always be allowed, 
unless allowing the amendment will place the 
other party at a disadvantage for which he 
cannot be adequately” compensated by costs. 
'Fhat isa rule of practice, or as one of the 
gréat English Judges prefers to call it, a 
rule.of conduct, not of positive law. And 
while usually. adhering to it, the English 


Courts have been careful’ to distinguish ’ 


its essential character, from a rule of positive 
law, which must be obeyed in all cases. Thus, 


it has been observed that notwithstanding — 


thgsalutariness and general correctness of the 


rule, it is always open to exception where’ 


the circumstances of 2 particular case are véry 
peculiar. 

“ In my opinion two simple tests, 
only, need to be applied, in order to ascertain 


- whether a given case is within the principle.’ 


First, could the’ party asking to amend obtain: 
the same quantity of relief without the 
amendment? If not, then it follows neces- 
sarily that the proposed amendment places 
the other party at a disadvantage, it allows 


his opponent to obtain more from him than’ 
he would have been able to obtain but for’ 


the amendment. Second; in those circum- 
stances, can the party thus placed at a dis- 
advantage-be-compensated for it by costs? If 
not, then the amendment ought öt, unless’ 
the case is so peculiar as to De-takon out of the 
scope of the rule, to be allowed. I prefer 
to state the principle, and the tests by which 
its application can be ascertained, in the 
simplest and widest terms. Because the 
dicta of the most eminent Judges'in some of 
the leading cases appear to me to refer to 
the particular facts, and when wrested from 


their appropriate context, and songht -to ‘be 
(7) 11 Bom, L, R. 926; 4 Ind. Oaa. 652, 
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_ pleteness, as applicable to all cases. 
“The . 


‘if not an additional claim or detence. 


and po h 
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used as universal propositions, rather -to 
obscure the true principle. Thus I question 
whether the introduction of such a factor 
as the claim being a fresh claim can logically’ 
be made to express the principle ` in its com- 
Great 
prominence was given to this factor’ in 
Weldonv. Neal (1), as was natural in the facts 
of that case. But I cannot escape the: feel- 
_ing thatin'a sense every amendment which 
Courts are asked to allow, must introduce a 
“fresh, ” that is to say a hanged: cof different,’ 
But, 
at the lowest every such amendment seems 
to me to bring forward an old claimin a new 
form. If this were not so, it would not bė 
necessary to mend: at-all. If then the 
“freshness” of the claim introduced’ by, the - 
amendment is to be sought as a ‘determinant A 
of the Courts’ discretion in granting or refua-: 
ing it, and not the disadvantage or- injury it 
inflicts on the other party, I should feel ‘a’ 
real difficulty in reconciling the practice , 
with the principle. For the practice 'is' to 
allow all amendments, whether .introducing 
fresh claims or not, so ‘long as, they do not 
put the other party at a disadvantage for 
which he cannot be compensated by costs. ` 
The words of O. VI, R. 17 “are very wide.’ 
_ They authorize Courts to allow amendments 
` whenever in the opinion of the Judges it is 
just that this should be done. Sə that we 
are thrown back on some consistent criterion: . 


-~ of justice, in the average circumstances . of | 


such application. And in order. to syste- 
~matize the practice and not allow too much" 
latitude to individual Judges’ notions of 
Justice, the English Rule appears to me to` 
have been founded on the broad principle,’ 
tested by the two simple uniform tests, I 
have stated. i 

If I am so far correct, it would follow that’ 
prima facie this case is within the rale. But: 
I agree with my learned brother that its 
circumstances are so peculiar that it’ may ` 
properly be excepted. I, therefore;. concur in 
the decree. which he has proposed. 


Appeal dismissed, ` 


+ soa 
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-Chief Justice and Mr. Justice: Mbokarize: 
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Lis pendens? doctrine of—Mortgage—Decrse Jor 
sale—Purchase of a‘share of-estite, in epecution— 
Purchase at Revenus sale before confirmation of euecu- 


A share of a revenne-paying estate waa mortgaged 
and the property was brought to sale in execution. 
ofa decree on the mortgage. Before the caiifirma- 
tion ‘of.the sale: the property was sold at a Revenue 
sale, and the, second purchaser did not redeem 
the, mortgage before the confirmation of the exe- 
cation sale : 

Held, that the ‘second patokane ab thé Revenue 
sale was affected by the doctrine ‘of lio pendent, 
the effeat of which is tliat the mortgagor or per- 

“ sons Claiming ` through or under him have the mght 
to redeem until confirmation of the sale in execution 
of the mortgage decree, and if they fail to.exercise 
thas right within that time they cannot subsequently 
be allowed any further opportunity to redeem.’ 


Prem Ohand Pal y. Purmma Dasi, 15 O. 546; 


followed. 

‘Appeal from the judgment of Mr. Justice 
Doss, dated August 7, 1908, in Second Ap- 
peal No. 1389 of 1906 from the decree of the 
District Judge of Bhagalpore, dated April 
3, 1906, reversing that of the Sub-Judge of 
Mongbyr,. dated August 10, 1905. 

‘Doss, J.—-The property in suit is a share of 
a Tevénue-paying estate. The plaintiff-re- 
spondent, sued as purchaser ata sale held in’ 
execution of a mortgage decree for possession 

of the property. He had obtained a decree 
on hia mortgage on the 29th of July 1895, 
and, on the 16th of December 1899 he pur- 
chased it himself in execution. On the 15th 
January 1900 the mortgagor made an appli- 
cation under section 311 of the Civil Procedure 
Code to set aside the sale; and, 
until the 10th of March 1902 that the proceed- 
ings. held under that section terminated 
and the sila in execution of the mortgage 
decree was confirmed Meanwhile, that is, 
on the 10th September 1900, the property, 
that is the share in question, was sold for 
arrears of revenue and was purchased by the 
2nd party defendants who subsequently sald 
it to the Ist party defendants, 


` any material difference ' 
tion sale—Rights of purchasers. SaR 


it was. not - 


h The Cat of Appeal . below following ‘the- 
case of Har Shankar Prasad-Singh v. , Shew™ 
‘ Gobind -Shaw (1), has held that the defendants’ 
Fo atthe revenue sale is affected ‘by - 
the doctrine of lis pendens and consequently: 
the plaintiff's purchase must prevail against: 
that.of-the defendants or in other’ words, the - 
defendants are bound by the sale at which the ` 
plaintif-purohased. - It is pointed out by the 
learned Wakil for the appellant that in that: 
case the: revenue sale tock’ place before the 
sale held in execution of the mortgage decrees." 
I-do not~think that, that circamstancé makes” 
as to the binding ` 
character of the sale in execution of the: 
mortgage decree and the validity of the title 
of the- purchaser acquired under it. It is 
conceded that the casé of Prem Ohand Pal v. + 
Purnima Dasi (2), is on all fours with the- 
facta of the present case which ` is, therefore, 
fully governed by ‘it. That cease has been 
followed in subsequent cases and has . been - 
regarded as laying down the law correctly. See : 
Raj Kishore Awgasti v. Jadu Nath Basak (3), : 
Bhawani Koer v. Mathura Prasad (4). Tt has 
“been contended that the sale had the effect of 
extinguishing the mortgage and that after the 
sale had taken place the doctrine of its pendens > 
ceased to apply: and, i in support of this pro- - 
position reliance har been placéd “on some: 
observations in the judgment of Mr. Justice 
Woodroffe in the Full Bench case of “Bibijan 
Bibi v. Sachi Bewah (5). The- question for: 
decision in that case was whether the mort-': 
gagor had any right to redeem a mortgage 
after the order absolute’ for sale had been 
made. The learned Judge in his judgment- 
was not dealing with the question “hat arises 
in this: case and never intended to lay down 
that the lis comes to an end when the sale. 
takes -place and doe not continne till the 
confirmation of the sale. 


As between the mortgagee purchaser on the: 
one_hand, and the mortgagor and persons 
claiming. through or under bhim on the other, : 
the title of the latter to the property “is not: 
extinguished and doss not vest in the former 
until confirmation of sale and I fail to see. 
how;the mortgage can, be completely extingu-- 
ished until the title co the- property” vests in, 
the purchaser. ‘ 

(1)126 0. 966 ; 4 O. W. N. B17. 


(2)-15 0. 546. 
(3)-11 0. W N. 828. (4) 70. L. 4.1. 


{6)-81 O. 863 ; 8 C. W. N. 684. ii. NG 
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Moreover; if the contention of the learned 
Vakil forthe appellant were accepted, it would 
lead to most anomalous consequences. 


After the sale has taken place and the. 


purchaser has paid the full amount of his 
purchase money, the mortgagor “by. applying 
to set aside the-sale under section 311, Civil 
Procedure. Code, as has been done in the 
present cage, may delay the. confirmation `of 
the sale and in the meantime may directly 
transfer the property or, do so indirectly 
through the medium of an-involurtary sale 
brought about by, Himself. In such a case if the 
transferee were not held to be: bound by the 
sale under the mortgage decree, the purchase 
would be absolutely infructuous. 

It has next been contended on the strength 
of some observations in the judgment in the 
casa of Bhawani Koer y. Mathura Prasad (4), 
that .the defendants ought to be allowed 
an opportunity to redeem the plaintiff's mort- 
The facts of that case are very peculiar 
and are clearly distinguishable from those of 
the present case. 

There the sale for arrears of revenne took 


. place after the confirmation of the sale under 


the mortgage decree and under.the peculiar 
pircumstances of that case, the purchase under 


the latter sale was held to be ineffectual as 


against the purchaser atythe revenue sale, but 
jt was held that thongh the purchase was 
ineffectual, the purchaser was entitled to set 
up the mortgage as a shield against the pùt- 


chaser at the revenue sale, which necessarily ` 


implied the correlative right of the purchaser 
ofthe equity of redemption -to redeem the 
mortgage. 


Lthink the effect of the doctrine of its een 


is that the mortgagor or persons claiming - 


through or under him have the right to redeem 
until confirmation of the sale in execution of 
the mortgage decree.. 
party purchased the property so far back as 
the 10th of. September 1900 and they had,-all 


the time from that date till the 10th of Macrh 


1902 when the sale in execation of the mort- 
gagé decree wab confirmed, to redeem the 
mortgage. They never chose to exercise that 
right and they cannot now be allowed any 


further opportunity to redeem the mortgage. 


For these reasons I am of opinion-that the 


“judgment of the Court of Appeal below is right 


and ought fo, be affirmed and this. appen 
dismissed with: costs. 
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The defendants 2nd’ 


* £1900" 


The defendants appealed under ‘section 15 
of the Letters Patent. | 

Syed Shamsul Huda and. Moulvi Nur- ud- 
din Akmed, for the Appellants, »- ' > 

Babus Ram Chandra Mazumdar and Mohini 
Mohan Chatterjee, for the Respondent. -- 

Judgment.—tThis case is covered by 
the authority of Prem Chand Pal v. ‘Purnima 
Dasi (2), which has since been followad in this ` 
Court. -Wesee no reason to express any dis- 
sent from these decisions and Wwe, ehenet ote; 
dismiss this appeal with costs. , $ 


Appeal dismissed. 


g 





(s. o. 10 C. L. J. 593.) ` 
CALCUTTA HIGH COURT. K 
LETTERS PATENT APPEAL No. 52 oF 1908. 
Jane 17, 1909. r 
Present: Sir Lawrence Jenkins, KT, 

Chief Justice and Mr. Justice Mookerjée. 

BRAJA MOHAN MANDAL—Prarntivs— i 
APPELLANT á 
versus 

THAKUR DAS NATH AND ANOTHEBR— 

k: Darenpants—Resron DENTS. ; 
co appeal, ground of- Mustake as to mething of" 
portion of ertdsnce tn torsting—Civil Procedure Code 
(Act XZP nf 1882); s. 584, 

A second appeal does not lie because, some por- 
tions of the evidence may be in writing and the Judge 
makes s mistakeas to the meaning of it. g 

Nowbut Singh v. Chutterdharee Singh, ISW, R. 222, 
followed. 

Appeal under section 15 ‘of the Letters 
Patent from the decrea of Mr. Justica Brett, 
dated May 5, 1903 in SecondAppeal No. 1772 
of 1906, from the decrae of the Sub-Judge of. 
Jessore, dated May 24, 1903, reversing that 
of the Munsif of Bongaon, dated November 
15, 1905. `- >` i 

Brett, J3.—It appears that the plaintiff- re-. 
spondent sued to recover from the defendant- 
appellant rent for a jote for.the years ~ 1809 - 
to 1811. 

The plaintiff claimed to be” an eight annas 
proprietor ofa tenurein which. the jote was 
situated and he,.therefore, claimed to be. 
entitled -to recover a-half share of the rent. 
from the defendant for the years in question. . 
His allegation was that the yearly rental of 
his share was Rs. 16-13- Bn. a 
“ The defendant alluged that the full rent of 
the holding was Rs..9a year, and that the: 


í, 
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utmost the plaintiff was entitled to recover 
was, Rs. 4-8. r 

, The Court of first instance.found, that tbe 
plaintiff had failed to prove that his half 
share of the rent was Rs. 16-13-6 as alleged, 
and it, therefore, gave: the plaintiff a decree 
for rent for the years in suit at the- race of 
Res: 4-8 for his half share admitted by the 
defendants: 

_ On appeal the lower appellate Court sét 
aside the judgment and decree of the Court 
of first’ instance. and gave the plaintif a 
decree for rent for the years in suit at ks. 9 
per annum as being the half share whioh. the 
plaintiff was entitled to. 

Tn support of the appeal ‘it is urged shat 
ihe lower appellate Court has set up a zaseo 
which was the case of neither party in the 
Oourt. of first instanca and that it has given. 
the plaintiff a decree for the amount of rent 

-as his share which was neither claimed by 
him nor proved. . 

It seems that the defendant in order to 
prove. that the rental for the whole ofthe 
holding was Rs. 9 produged some documents 
including a mortgage which, the alleged co- 
sharers.of the plaintiff who were at that time 
in possession of the entire holding execused 
in their favour for nine rupees,’ that amoant 
being the full rent of thé bolding por yéar. 
The, Subordinate Judge found that the co- 
sharers. of the plaintiff were only entitled to 
an 8 annas share of the rent in the holding, 
they heing only 8 arnas proprietors of the 
tenure, and on that finding, and on the fact 
that the defendant admitted that the mort- 
gage had been given to him for Rs. 9 as 
representing’ the rental payable on the land 
to the co-sharers, the Subordinate Judge, 
came to the conclusion that the amount of 
Rs. 9 must represent the rent due for - tae 
half share of the holding. ; 

In my opinion this was a dan ab 


which the Subordinate Judge was not entitlsd ` 


to arrive on the case as set up before him 
or on the evidence adduced. The plaint ff 
entirely failed to prove that he was entitled 
to the rent which he claimed, and the doca: 
ment on which the defendant relied ard, 
which has been treated ag an admission by} 
him must be considered as a whole and this 
document -appears to have stated that: the 
sum: of Rs, 9 which was payable to tke 
co-sharers of the plaintiff was the full rental 
of the holding which -they were receiving 
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becanse they wera in possession of the whole 


‘holding I do not think that the Sabordinate 


Judge was entitled to take the admission of 
the defendant that the sum of Rs. 9 was the 
rental payable to. the co-sharers of the 
plaintif and then to come to the decision 
that, that- was the rental of the half share 
ignoring the fact that the defendant stated 
that thé.amount of rent was paid to the.co- 
sharers of the plaintiff bacause they had been 


in possession of the whole of the holding. 


In my- ‘opinion -the judgment and decree 
of the lower appellate ~Couré cannot be 
maintuined.. The case which that Court, has 
accepted, is one which was not set up by. the 
Plaintiff ia. his “plaint, and it was not one 
which, in my opiuion, could be reasonably 
arrived at on the evidence adduced, certajnly 
it is nota case which was? admitted by the 
defendant. 

The result, therefore, is that I set aside 
the judgment and decree of the lower appel- 
late Court. and restore the judgment and 
decree of. the ‘Court’ of first instance,. and 


4 


decree this appeal with costs. The Court of: 


first instance gave the plaintiff a decree for 
the years in snit Ab the rent admitted by. the 
defendant for the half share tiz., Rs. 4- -8 per 
annum. pe 

The plaintiff appealed. is 

Babu Brojo Lal Ohakravarti, 
pellant, 

Baba Hara Prasad Chatterjee, for. the Re: 
spondents. 

Judgment.—tit has been decided in 
Nowbui Singh v.- Ohutterdharee Singh (1) 


that special appeal does not Jie because some © 


portions of the evidence may be in writing 
and the Judge makes a mistake asto the 
meaning of it. 
on this appeal has been that the Judge has 
made &- mistake asto the meaning of a 
document. Even if that argument had firmer 
foundation than it has, still we should be 
compelled to hold on the authority of this 
decision that no appeal lies in this case.” We 
think Mr. Justice Brett had no powers to 
vary the decree of the lower appellate Court, 
We, . therefore, reverse his’ jadgment and 
confirm the decree of the. lower appellgte 


Court with all costs of the High Court. 


? Appeal allowed, 
0) 19 W. R. 222, A 


for the Ap- 


The whole of the argument ` 
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HARAK SINGH 2. RIKAT NARALN SINGIT, 
(s. c. 10 C. L. J. 595.) 
CALCUTTA HIGH COURT., 
Learreras PATENG, Arenie. Na 8 or 1903. 
: Jane 15,1909. 
Pres3znt:—Sir Lawrencs Jenkins, Kr., 
_ Chief Justice and Mr. Justice Mookerjee. ° 
: HARAK SINGH AND orases—Davanpayts 
7) APPELLANTS Pas 
k , versus - E 
, KIRAT NARAIN SINGH AND OTHRRS— _ 
ai PLAINTIFFA——RESPON DENTS. 4 
Bengal Tenancy Act (VIII of 1885), 8.155 el. (2)— 
“Capable of remedy’, meanin) of —Miause of agrieul- 
‘tural land —Growiag of mangve orchard ona third of 
the holding. oe i 
The words “capable of remedy” in ol. (2) of sec- 
tion 153 of the Bengal Tenancy Acb mean- “physi. 
cally possible toremedy” and not a remedy by oom- 
pensation, i - f 
. The growing of a managoe orchard on a third of 
the land oovered* by an agrioultural holding is a 
misuse, and the Kandlord in such a case is extitled to 
& decree for the removal of the trees. 
Harimotun Maser v Surendra Narain Singh, 6 C. 
L.5.18,2M L.T. 899; 110. W. N. 794; 9 Bom. L. 
R. 750; (7 M. L J. 861, distinguished. 


Appeal under section 15 of the Letters 
- Patent from thé decree of Mr. Justice Coxe, 
in Second Appeal No, 2008 of 1906 from the 
decree of the District Jadge of- Moz&fferpore 
‘dated Jnly 20,1906, modifying that of the 
Munsif of thaf.place, dated May 31, 1905. 
Coxe, J—Te defendant in this case holds 
“la bighas of laid under the plaintiffs. It 
has been fotnd.by the learned District Judge 
that this land was settled with the defendant 
. for agricultural purposes.. In a third of this 
land he has grown a mangoe orchard. In 
. respect of this orchard the learned District 
Judge says :— It is impossible not to hold 
that to plant a mangoe grove on the land 
"was to render the land unfit for the purposes 
of the tenancy.” The plaintiffs accordingly 
sued-for ejectment on the ground that the 
‘land had been rendered unfit forthe purposes 
of the ténancy. | 7 
The Munsif gave the plaintiffs a decree for 
Rs. 20 às compensation and directed that if 
‘that stim were not paid within 15 days the 
‘defendant should be ejected. In appeal the 
District Judge confirmed the Mansif’s decree 
‘with slight alterations raising the sum of 


4 


1 


Re. 20 to 40 and allowing 40 days for pay- 


ment, y 

The plaintiffs appeal to this Court and 
argue that under sections 25 and 155 of the 
Bengal Tenancy Act they are entitled to a 


G 
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decree for remedy of the misuse of the 
tenancy. The learned pleader for the appel- 
lants does not press for any compensafjon in 
addition to this reliof.., bee gr -7 

The appeal was heard in part by. Mr; Justice 
Bell and myself. It appeared to us at-first 
sight that under the strict letter of the law 
the plaintiffs were entitled to a decree, but 
having regard to the character of the injury 
done to them we hoped that the partioa:might 
find it possible to settle the matter out of 
Court and adjourned the appeal for farther 
consideration.. Mr. . Justice Bell has: now 
ceased to baa Judge of this Court and the 
parties have failed to come to any compro- 
mise. Ihave accordingly to dispose of the 


| appeal by myself. 


It appears to me on the findings of faot 
arrived at by the learned District Judgé which 
I have quoted above that the plaintiffs are 
entitled to have-the orchard, of which they 
complain, removed. The learned District 
Judge construes the words ‘capable of remedy’ 
in clause (2) of section 155 of the Beogal 
Tenancy Act as nob.necessarily meaning 


-“ physicəliy possible to remedy” bab as 


including a remedy by compensation, The 
Yearned pleader for, the respondent has not 
supported this interpretation of the section 
and it appears to ma that it is one whioh tha 
section cannot, properly bear. The section 
provides for reasonable compensation . for 
misuse of the tenancy both in cases where 
the, misuse is capable of remedy and in 
eases where b isnot. Bat if all cases of 
misuseare remediable by compensation-alone 
it ig not easy to understand why special pro- 
vision should bs made for oases in which the 
misaze is said to ba cipable of remady. 

Reference has baen made by the learned 
pleader fer the respondent to the case of 
Harimohun Misser v.SurendraNaratn Stugh(1) $ 
and he has argued from that decision that the 
learned District Judge is wrong in assuming 
that the planting of a mangoe grove on the 
land in suit must necessarily render the land 
unfit for agricultural purposes. That case, | 
however, seems to me entirely different. 
In that case a portion of the land of the 
holding had been let for ‘the construction of 
an Indigo Factory and the construction ofthe 
factory might very well have made the hold- 
ing in ifs entirety more and not less fib for 

(1) 6 C, L. J. 19; 11 0. W. N. 704; 9 Bom. L. R. 750; 
17 M Le J. 861; 2 M. Pa T. B99 7 OT 
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‘the purposes of agriculture. Bat the ion 
of a mangos orchard on a third of the land 
‘covered ` by a holding cannot ~possib_y] have 
that effect’; and even if it were openjto me 
to interfere with this finding of facr by the 
District Judge, I do not think that there is 
ar any reason for doing so. i 
. It has also been argued that as tre’ lands 
lord has allowed the raiyat to grow an orchard 
'- On the. side of the land in suit which has 
_ prejudicially ‘affected its fertility, he 15 not 
now entitled to complain that the defendant 
has grown this orchard. This argumeht too 
“must, in my opinion; fail. . 16 cannot be held 
that because tho zemindar allows a ‘tenant 
to grow a mangoe orchard in a village, the 
surrounding ratyate thereby acquire a right 
to grow orchards too.’ If the land bo-dering 
on the orchard i is prejudicially affected, the 


tenant ‘iin that'éase might find his. -emedy . 


< under seċtion 38, but he could not escape the 
Consequences -of section 25 of the Act. 


Finally it has-been said that as the ede i 


lords made no objection for two years, they 
are now not entitled to sue for. eje2tment, 
and reference has been made‘to the case-of 
Noyna Misser v. Ruptkun (2),. Thet case, 
however, was decided before the enactment of 
‘bection 25 and I think it impossible 40 hold 
that ‘when a right of suit “has been given by 
a specifiéprovision of an Act 2 person entitled 


to that right can before the expiratior of the . 


presoribed period of limitation be estopped 
‘from enforging it merely, by delay in irstitut- 
‘ing a suit. 

“It appears to me, therefore, that the plain- 
tiffs are entitled to-a decree. The decision of 
the District Judge must be set aside and a 
décree passed in favour of the plaintiffs 

' declaring that the growing of the mangoe 
orchard by the defendant is a misuse of the 
“ tenancy which is capable of remedy and 
- directing the defendant to remedy thst mis- 
use, that is to say, to remove the trees, within 
two months from this date. If the tenant : fails 
"to comply with this decree within tke time 
limited, the ‘landlords: will be entit:ed to 
eject him. ż i ; 

The defendanta appealed. | | 

Babu Samatul Chandra Tity for the lAp- 
pollants. ` 


Babu Ọmakali Mukerjee or Molay:' Nur- 


ud-din Ahmad, for the Respondents. z 


Judgment. —Accepting as wə must ' 


(279 O. 609; 12 0. L. R. 300, < : 
| 
1 
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the finding of the District Judge that land 
in suit has been rendered unfit for the pun- 
poses‘of the tenancy, it _ necessarily: follows 
that his decision was incorrect, for section 
155 of the Bengal Tenancy Act clearly bea 
the meaning that has been placed upon it by 
Mr. Justico Coxe, whose décree is. in the 
correct form. We’ must, therefore, dismiss 
this appeal with costs. The two ionta for 
remedying the misuse will be from the date 
of this decree. ae E 


Appeal dismissed. 





(a. 0.100. L J. 599) ` 
: CALCUTTA HIGH COURT. 
Lerrens Patent Avera No. 40 oF 1908. 
June 3, 1909.. ` niy 
Present:—Sir Lawrence Jenkins,. Kr: 4 
. Chief Justice and Mr. Justice Mookerjee.’ 
KAILASPATI NARAIN SINGH AND 
ANOTHER—PLAINTIFFS—APPELLANTS | 
> tersus 
GANGO SINGH: AND OTHERS — DEFENDANTS 
x ` — RESPONDENTS. 

Bengal Tenancy Act (VIIL of 18967; 8s. 69, 70—Ap.- 
Prawemen’ or division of produc 'e— Appointment of, 
officer by Collector —Finility of order of. officer—Order 
by Collector, 

Where a Collector appoints añ officer to apprasie 
or divide the produce, it must’ be shown that as 
required by section 70 cl. (5) of the. Bengal Tenancy 
Act the Collector passed an order entitled to finality 
and enforceable as a deoree, to make good the' con- 
tention that the proceedings before the officer bring 
the matter within sections 69 and 70 of the Act. Where 
that is not shown the Civil Court may decide whether 
rent is to be taken by appraiemert or division of the 
produce. 

+ Appeal under geolion 15 of the Letters 
Patent from the decree of Mr. Justice Brett 
dated April 9, 1908, in Second Appeal No, 
1500 of 1906 from the decree of the District . 
Judge of Gaya, dated June 12, 1906, reversing 
that of the second Munsif of that place, dated 
March 9, 1906. ~ 

Brett, J .—In support of this appeal it has 
first been urged that the lower appellate 
Court is wrong in dismissing the plaintiffs’. 
claim for the bhowl: rent and that the learned 
District, Judge appears to. have misunder- 
stood the effect and result ‘of division of 
the crops by the Revenue Officer. The Dis- 
trict Judge seems to have held that the 
proceedings before the Revenue Officer were 


in order, but for some unknown reason hg 
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seems to- have come to the conclusion that 
though the Reyenue Officer directed the land- 
Jords, the plaintiffs, to recover their admit- 
ted share out of the nine annas (9 annas) due 
from the tenants by a decree inthe ordinary 
course still they are not entitled in this suit 
to a decree for thatshare. It is clear from 
the proceedings of the Revenue Cfiicer that 
neither the share of the paddy to which the 
plaintiffs are entitled nor the value of it has 
been, made over to the plaintiffs. In these 
circumstances the plaintiffs are certainly en- 
titled in the present suit to recover their 
half of the nine annas share which ig the 
malth’s share in the. amount of the crops as 
ascertained by ‘the Revenue Officer. The 
amount.to which the’ plaintiffs would be en- 
titled is 76 mannds 3 seers, and the ldwer 
appellate Court ought,- certainly, on the 
“findings at which it arrived, to have given 
the plaintiffs a decree for recovery of the value 
of that amount of paddy. : 
‘The Court of first instance gave the plain- 
_tiffs a decree for the full amoant discredit- 
ing the proceedings beforethe Revenue Officer, 
but the -District Judge, has clearly, accepted 
the findings of.the Revenue Officer and the 
‘plaintiffs are entitled in the present suit to re- 
cover, on the findings of the District Judge, 
the value of 76 maunils.3 seers of paddy which 
is their share of the bhowls rent due on the 
paddy crops for the „year in suit. -7 
The learned’ Vakil for the appellant next 
urges that the learned District Judge, has 
entirely failed to go into the question 
whether the plaintiffs are also entitled to a 
similar share in the Bhadwi and Rabi crops. 

The contention of the defendants was that 
there were no such crops grown. Eut the 
plaintiffs’ case was that sucb crops were 


grown and the findings of the Court of first 


instance are in favour of ‘the plaintiffs. 
Tt was -certainly necessary for the District 
Judge to go into und decide the question 
whether the Bhadui and Rabi crops -were 
grown on the lands of the defendants in 
the year in suit and then if they were 
grown to give the plaintiffs.a decree for 
their share of the bhowli rent for such crops. 
The respit, therefore, is thatthe judgment and 
decree of the lower appellate Court are set 
aside and in lieu of the finding ab which 


the District Judge has arrived that the plain- 


tiffs’ claim for the bhowlt rent for the paddy 
be dismissed, it is ordered that the plain- 
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tiffs bə granted a decrees for the value of 78 
maunds 3 seers of paddy at the. rate given by’ 
the Munsif. ` i , 

As regards’ the question whether the 
Bhaiui and*Ra2bi crops wera grown on the 
defendants’ lands, L direct that the case be 
‘sent back to the lower appellate Court in 
order that, that Court may go into the ques- 
tion and into evidencs in ordar to determine 
whether the plaintiffs are entitled to shares 
of such crops and, if so, to what share. 

Costs will abide the result. ` : 
_ Let the records be sent down to the Towa 
Court without delay. 
~ The plaintifs appealed. i : 

Babus Umak ili Mukerjes, Kulwant Sahay 
and Raghunath Singh, for the Appellants. 

Babu Lachmi Narain Singh, for the Re- 
spondent. : $ 
Judgment.—This appeal arises oub 
of a suit brought for arrears of rent payable 
in part in cast and'in partin produce. We 
arè now oùly concerned with so much of the 
rent as is payable in the form of paddy, and 
the objection taken on the part of the appel-- 
lants before us is that they are entitled to 
have it determined in this suit whether this 
paddy rent is to be taken by appraisement 
or division and that whichever it be, it should 
be determined in this suit what their -rights 

are in respectof that rent. | uae 

By way of answer to the appellants’ con- ` 
tention it is urged that the matter is conclud- 
ed by.the proceedings before the Sub-Divi- 
sional Officer of Nowada, dated the 15th of 
April 1905 to the 17th of May in the same 
year. These proceedings, it is contended, 
bring the-matter within sections 69 and 70 
of the Bengal Tenancy Act. But to make 
good that contention it must be shown that as 
required by section 70 sub-section (5), the 
Collector passed an order entitled to finality 
and enforceable as a decree. It is conceded 


’ before us that there is no order which in the 


proceedings before the Sub-Divisional -Officer 
can be treated as enforceable as a decree. The 
result is that, apart from the decree that was 
passed by Mr. Justice Brett, the landlords 
were left without any adjudication either of 
the Court or of-the Sub-Divisional Officer. 
entitled them to any part of the rent. Mr.- 
Justice Brett has passed a decreé in their 


favour, bat with that the appellants before'us ` 


are dissatisfied and it is not seriously’ con- 
tended before us that ibis a degree which can 
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bə supported, ùnless the plaintiffs aro pre- 
parad to accapt ib- as sufficient. This they, 
are not disposed to do, and we, ther fore, hold 
that this appeal Aak be allowed. ©: 1 


“ The.decrae that wa pass is that wa gat S 


the decree of the lower appellate Court’ and 


remand’ the case in order that 16 may. be, 


determined whether the rant, do far as the 
paddy is concerned, 
praisement or division of the produce, and it 
must farther ba determined what remedy the 
plaintiffs ara entitled’ tò in respact of thair 
rent. That part of Mr. Justico Brett's decoraa 


which relates to the Bhadus and Rabi crops 


will stand. 


~ The plaintiffs will get their costs of the 
appeal to this Division Bench. 


Decree modttied. 





(3.0.10 C. L J. 60?.) 
CALCUTTA HIGH COURT. 
Ligrreas PATEND Apprat No. 61 or 1903. 

June 10, 1909. - : 
o Prasint:—Sir barones Jenkins, KT., 
Chief Justice and Mr. Justice Mookerjes. 
BABU GAL SHEIK A—Prstyrire— ` 
| APPELLANT 
versus 
PURNA OHANDRA BABU AND OTHERS — 


Dasanoanrs—Resrox pants. 
@hatwwali tentre —Ozs.upinsy right—Ye'tle nest from 
person hol tin} alu rosy to giaswal — —Bingil Tenrvicy 
Ast (VILL of 1885), 4. 181. 


The raatrictioa oa tha growth of occapincy or 


non-osorpaacy rigaba in g2e’wals land is for tha ben>- 
Ab solely of the ghatwal, 

' Therefore, a parson who obtains settlement of the 
land nt from tha gs2twz! bat from a parsoa wao hid 
been holding advaraely-t2 the ghatw tmay acquire .oc- 
cupancy, nights. 

If the sottlemont of the ghatwils land ba made with 


the trexpiiaar himielf, hə caanst, maraly by rasana ` 


of tho fact that he has entered 1úto an engagement 
with Governmant to pry: revenue for it, derogate from 
his own ass and gas rid of rights whioh the law dur- 
ing the prod of his tar tions poasasaion hae annexed 
to his act, 

Appall under section 15 ‘of the Latters 


Patent fram the decree of Mr. Justice Doss 


dited My 27, 1993 inSacond Appsal No. 1077 ` 


of 1995 from the dacrea of the Sub Jadga of 
Binkara dited. Maroh. 16, 1993, modifying 
thit of tha Mingif of" Khatra, dated Mirch 
11, 1905. 

Dos3, J.—Tho saib ont of which this -appsal 
arises was brought by the plaintiff to recover 


“INDIAN oasis: - 


Š tained by him from defendant No. 2, 


is to'bə taken ‘by ap- 


a? 


possession of 20 bigkas odd “of land, on the 
strength af a mokurrar? potta, dated-the 16th 
Assar 1309, that is, the 30th June 1992, obs. 


< The lands in suit originally formed. part 
of certain {ghatwali lands. About 20. years 


“before the suit, Raja Chhatra Narain the 


gemindar- of: Pergannah Syamsunderpora 
(within which these lands ara situated), and 
who is als) the predecessor-in-title of defen- 
dant No. 2 dispossessed thethen ghatwal from, 
these’ lands, and settled them with defendant 
No. 3 (tha mother of defendant No. 1.) The ^ 
defendant No.3, according to the findings 
of both the Cotrts below, has ever sincs, t.e., 
for nearly 20 years, “been in possession of 
the lands paying rant at first to Raja Chhatra 
Narain and subsequently to defendant No. 2. > 
_ In or ubont the year 1902 (the precisa 
date is immaterial) the ghatfwali lands were 
resumed by Government, and they wera 
settled with defendant No. 2 who thereupon 
granted to the plaintiff the ‘mokarari potta 
under which he now claims. 

The first Court-held that the plaintiff 
was entitled to obtain possession by ejecting 
the defendants Nos.1 and 3. On’'apperl by 
the latter, the learned Subordinate Judge 
has reversed that judgment, and,.has dismiss- 
ed the plaintiff's suit. The plaintiff has pre: 
ferred this second appeal, and it has basen 
’eontended-on his baha’f (1) that as the lands 
were ghatwali, defendant No. 3 could not 
acqaireany occupancy or non-occipancy right 
in them, even though she held, not under tha 
giat 1, but under a trespasser and (2) that 
the effect of the resumption of the ghatwalt 
land-by Governmant ani settlement thereof 
with defendant No. 2. was to confer on him a 
new and independent title in respect of them, 
and that he was entitled upon such settlement 
with him to obtain khas possession of the lands 
freed from the rights, if any, of the racyate 
on the lands, and that, therefora, the plaintiff, 
who derives title from him is similarly entitl- 
ed to obtain possession by ejecting therutyats. 

In support of the first contention, relianca 
has been placed on. Up2ndra Nath Hasra ve 
Rimnath Chowlhry (1) and Mohesh Majhi v 
Prin Krishna Mandal (2). 

I do not think these cases touch the paint: 
which arises in the present casa. Ta both of 


them the saits were b3twean the gtatwal ani 
(1) 83°C. G30. 
(2) 10. L. J. 198, i 
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the cultivating ryot, in the one, the ghatwal 
nsisting upon his right to have possession of 


the land freed from the rights, if any, of the 
-. gyota settled on the land by the preceding 


ghatwa}, and in the other, the ryot. insisting 
upon hisright to recover possession, as against 
the ‘ghatwal on the ground that he had 
-acquired an occupancy right therein. In the 
present case, the defendant No.3 had obtained 
settlement of the land not from the ghatwal, 
but from a person who had béen - holding ad- 
versely to the ghatewal. li the ghatwali lands 
had not been resumed by Government and 
the ghatwal had -regained possession of 
them from the trespasser he could, according 
to these cases, have successfully claimed to 

_ get khas possession freed from the rights, if 
any, of defendant No. 8, But the present 
guit is not by the ghatwal nor is it against 
the ghatwal. 

“The main reason for which it has been held 
in those cases: that ryots cannot acquire any 
occupancy or non-occupancy rights in lands 
held under ghatwali tenure, is that such 
“rights, if permitted, would have the effect of 
permanently intercepting ` ‘very substantial 
portion of the usufruct of the land. the. enjoy- 
ment of the whole of which, however, is by 

-- the very constitution of the tenure deemed 
essoritial for the subsistence of the holder of 


the office and for the effitient discharge of the 


-duties incident thereto.” It is quite clear, 
therefore, that the restriction on the growth 
of ocoupancy or non-occupancy rights in ghat- 
walt land is for the benefit- solely of the 
ghatwal. This reason ceases to be applicable 
when the land ceases torbe held by the ghat- 
` wal. 
dant No. 3, acquired a right of occupancy 
under defendant No. 2, before the land was 
resumed by Government. 
As regards the second contention, it is, I 
_think, unnecessary to discuss in this case, 
whether if after resumption the land had been 
settled with any person other than the tres- 
passer under whom occupancy rights had 
“been acquired by the ryof, such third person 
would have been entitled to obtain possession: 
of the land freed from such rights. In this 
case the settlement of the ghatwalt land had 
been-made with the trespasser himself, and it 
would, in my opinion, be inequitable to hold 
that he can, merely by reason of the fact that 
he has entered into an engagement with 
Government to pay revenue for it (for that 
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I am, therefore, of opinion that defen- | 


[1909 


tue 4 AN 


in trath.is the real effect of. the settlement). 
derogate from. his own act and get rid: of 
rights which the law, during the period of 
his tortious possession, had annexed to his act! 
The case of Jadb Ali v.. Raktbuddin Mallik 
(3) upon which-reliance has been placed by 
the learned Vakil forthe appellant differs 
from the present casein this. most material 
circumstances that there the: zemindar, who 
under the law was entitled to have an. eight 
anna-share of the choukidari chakran land} 
transferred to him but which’ through mis- 
take on the part of the Collector had not beew 
so done (it having been transferred to his co» 
sharer), had not, by any act on his part'as iw 
this case, subjected thesame to any statutory 
right in favourof the ryot; but had’ merely- 
sought to get rid of rights, if any, which had 
grown under his co-sharer in consequence | ofa 
settlement by him after he had obtained ‘the 
transfer. 

For thege reasons, I am of opinion that the 
plaintiff’s suit should failand that this appeal 
should be dismissed with costs. 

The plaintiff appealed. 

Babu Joy Gopal Ghosha, for the A paijan 
. Babus Satis Ohandra Ghosh” and” Mohini 
Mohun Ohattsrjt, for the Respondents, 

-Judgment.—this i is a suit to recover 
possession of lands; and, the ‘principal: point. 
urged before us on behalf of the plaintiff-ap- 
pellantisthat section 181 of the Bengal Tenancy 
Act applies, and, as acunsequence, an occupancy 
right could not be acquired as against him; 
It-is unnecessary for us, in the circumstances - 
of this case, to express- any opinion as to whe- 
ther or not an occupancy right can be acquir- 
ed in land held ‘under ghutwal: tenure, and 
we refrain from expressing any opinion on 
that point. It is clear that the -plaintiff's, 
title is now not as a person entitled to a 
ghatwals tenure but by virtue of a settlement S 
under the cemindar, defendant No: 2. It is 
conceded that as against defendant No. 2 
an occupancy right could be obtained and the 
plaintiff cannot bein any better position. 

The result isthat we dismiss this appeal 
with costs and confirm the decree of the 
Subordinate Judge. ae 

Appeal dismissed. . 

(3) 1 C. L. J. 803 ; 9 €. W. N. 571. 
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oo -CALCUTTA HIGH. COURT, B40 ts 
' Letrers PATENG APPrAL No: 73-08 1993. 
peor St : June 4, 1909.° ` Ae 
`. Present: +Sic Liwrenes Jenkins, Er, jek 
“ Chief Justics and Mr. Juastios Mookerjes. | 
AMAN ALI—Poatntirr—Aereitast 


-versus `’ 


MIR NN eR a PA aa 


` Estoppal—s ile certifis tts—Statem int oh rent—Eoi- 
"dames a AA evidense—Prastice. -> | 

‘A, qabuliyat. showed that the rent” was "Ra. 10: S. 
In execution. of a decree for rent tha holding was 
sld and purchased by tha “defeniint ; “bat' in ‘the 
gale certificate ‘the rent was stated t? be R38 The 
landlord’ aned the purchaser for rent at, Bs. 10-8 and 
the defendant objected that the plaintif was estopped 
by - ‘the abatement of rent in the sale certificate from 
demanding a higher rent. In support o? this plea 
of. estoppel the sale certificate was prodacel and ma- 
thing. elas. |, 

Held, that the ralo certificate which was gabsogdeak 
to the ‘sale could not have infiaenced the coadact of 
the defendant, or indaced: him’ to bay eal smia; 
‘apprehension asto the rental. + 
T - Held, turther, thatat this slaga the caze , coal not! ‘be 
‘yemanded for evidence on this point. 


Appeal under section 15 of the Fokkers 
Patent fromthe decree of Mr. Justica: Dosa, 
dated Jane 8, 1998, in Sscond ‘Appeal No. 
403 of 1907 from: -the deerée-of the Sub- 
Judge of Chittagong, modifying - that. of the 
Munsif of Patiya. pe 

Dass, J. —This appeal arises out of-a anit by” 
the, plaintiff to recover arrears of. rant for- 
the years 1264 to 1267 ° mugzee, on the 
bisis Of a mturast mok rare: qibuliyat dited 
the 25th of -Asaar 1255 muges. Tho gtbuliyat 
shows that the rant pryable in respact of the 
holding is Rs. 10-9. -. la execution of a’ 
decree for ‘rent “obtained” by the plaintiff 
against the former tenant the. holding was 
soldand purchased by the defendant, and inthe 
salé-certificate the rent payable in respeot of 
the holding is stated to be Rs. 8. - : 


The defendant objected that the plaintif 
was, estopped by the statement of rent in the 
dale-certificate from demanding:a higher’ ront 
than Rs. 8 perannam, - ~ 


The Munsif held that a as the decree stated 
that -the ` rent was payable at the rate ; of 
and as there was nothing, tto. 
“show that the plaintiff deores-holder Had” 
mide any representation that the annual rən- ` 
tal was Rs. 8, the plaintif was not estopped 
from claiming rent at the rate specified i in 
- the qabuliyzt. He 
plaintiff a decree for the rent claimed.. 
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OR apal by the, defendant, the. leaenéd 
Subordinate Jadge has reversed that. judg- 
ment and. has held that the statement of 
annual rental in the sale certificate: raises 9 
conclusive presumption that the annual rental 
of the holding was Rs. 8, and farther that as 


’ the onus was upon the plaintif to show that ths 


annual rental stated in the sale-proclamation 
was something different from that stated in 


the sale-cartificate, the plaintiff -was bound 


by the statemont o? ‘the annual rental in 
the sale-certificate and that he was, therefore, 
not ‘entitled to claim rentat the rate mən- 
tioned in thegtbuliy2!, For these raisons the 


‘learned Sabordinate Judge give e decraa to 


the -plaintiff for rant -at.tha rate poate in 
the sale-certifioabe, 4 

The plaintiff has ionenled to this ‘Court: 
and, it has been contended on his bahilf that 
the learned Sabordinate Judge is in error in 
applying; the. doctrine, of -estoppal -to the 
present case inasmuch ashe had not found 


‘ sufficient facts for the application of: that 
-doctrine. I think the learned Subordinate 


sladge is nob. right in holding that the salo- 


. cartificate raised’ a * .@nolusive presampt ion 


that the sunual rental of tha holding is as 
js stated therein. The defendant as parchaser 
of the holding is bound by the incidents 
of the tenancy created by the gibuliyat, and is, 
therefore, bound to pay rant at the rate mən- 
tioned therein. Hay alleges that he ig not 


" bound to pay the rent fixed by the qubulsy i 


because by reason of soma representati n 
which the plaintiff has made and. in- conge- 
quence of which representation he, the defen- 
dant, has altered -his-conduot, the plaintiff is 
precluded from sho wing that the annual rental 


- of the holding is different from that stated ia 


the sale-cartificate. That being so, it, 13 


perfectly clear that. urless and until the de- ` 


fendant is able to make- out-* his 
special allegations he is bound by. the in- 
cidents of the holding.. Ths barden of proof 
mast be: upon him to “prove these.apacial.al- 
legations. It is perfectly clear that no. estop- 


“pel can bs founded upon the statement in the 
sale-certificate, because the defendant has note - 


altered his condact by reason of any, state- 
mont ialthə salo-oərtificato. The defendant 


-altered his, conduct when ‘he purchased the 


holding at the auction gale. 


i The real qaes- 


tion then is, was thers’ any representation. 
accordingly -gave the .by tha plaintiff abor bafore the sale which 


inducad the defendant to parcha3e the hold- 


z 
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ing iw the bona fide belief thatthe annual 
rontal was Rd, 8 and not Rs, 10-8 annas. Such 
a representation, if it was made in tha sale 
proclamation would presumably influence tha 
conduct of the intending purchasers, provided 


such intending puchasers had no previous. 


knowledge that the representation was not 
true, It was, therefore, the duty of the de- 
fendant to produce the sale proclamation, and 
to show by reference to it that the annual 
rental of the holding stated therein is Rs. 8 
The sale proclamation hasnot been filed in 
this case by either party. ` 

. Then it has been argued that the state- 
ment in the sale-certificate may be used as 
presumptive evidence of the fact that 
the sale proclamation also: contained a 
similar statement, I do not think that any 
guch presamption canbe drawn from any such 
statement in the sale-certificate. Regard 
being hadto the purpose for which a sale 
certificate is granted it would be overstrain- 


_ ing the sale-certificate to draw such a pre- 


sumption from any statement as to the rental 
of the holding covered by it. Tor these 


reasons, I- think the case must go back to - 


the lower Court for a finding upon the poirits 
I have indicated, after calling for the 
“execution record which contains the procla- 
mation of gale referred to in the judgment of 
the Court below. If the Court below 
finds that the annual rental is stated 
in the sale-proclamation to be Rs. 8, and if 
taken with the other evidence on the record 
it finds that the defendant was induced by 
this statement in the sale - proclamation’ to 
believe that the annual réntal of the holding 
was Rs. 8 and not Rs. 10-8 then it will 
give the plaintiff a decree at the rate of 
Rs. 8 only, otherwise the plaintiff will be 
entitled to a decree at the rate of Rs. 10-8. 
Costs will abide the result. ; 

. The plaintiff appealed, 

Moulvi Serajul Islam, for the Appellant. 
. Babu Kumar Sankar Roy for Moulvi Nur-ud- 


din Ahmed, for the Respondent. 


Judgment.—tThis appeal arises ont 
of a suit to recover rent at the yearly 
rate of Rs. 10-8. The defendant ob- 
jected “that no more than Rs.8 could be 
recovered, and based his objection on the 
plea of estoppel. His caseis that he bought 
the - property aben auction-sale, and in the 
aale-certificate, the rent was described not 
as Rs. 10-8 but as Re. 8 a year. In 
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“see, this certificate and nothing else. 
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support of this ‘sien of eigen the evi“ 
dence adduced ' has been, as far as we can 
' Mani- 
festly, the certificate which?was subsequent . 
to the sale could not'have influenced the 
conduct of the defendant, or induced him to 
buy under a misapprehension, as to the 
rental, and we agree with what the learned 
Judge, Mr. Justice Lalmohan ‘Doss has said 
on this point, but we are unable to affirm 
his order. of remand, because it ‘is too late 
now to adduce evidence on this point. The 
defendant was not taken by surprise, for 
this was .a point raised by him in bis writ- 
ten statement, and if he failed to adduce 
proper evidence for the purpose of support- 
ing his plea, it would be, wrong now 
second appeal to send back the case in order 
that he might adduce evidence on this- point. 
In our opinion, the proper decree to pass 
is that this appeal must be allowed and the 
decree of the Munsif restored with costa 
throughout. ` < 


Appeal decreed. .: 
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CALCUTTA HIGH COURT. 
LETTERS Parent APPEAL No. 96 oF 1908, 

vane 16, 1909. 2 
_ Present: — Sir Latwren ce Jenkins, KT., 
Chief Justice and Mr. Justice Mookerjee. 
HOSSEIN MAHOMED—Dersxpaxt— 
APPELLANT 
verses 


FAKIR MAHOMED—Pratxtier— 


RESPONDENT. 

Ejec'ment, suit for—rarsferce of non-transferable 
occupancy holding—T anajer recognised by some of pont 
landlords. 

Where some of the joint landlords of & non- transfer- 
able occupancy holding recognise its’ transferee as 
their tenant, the transferee’ cannot be treated as of 
mere trespasser ; and any other co-sharer, who did 
not consent to the transfer, cannot maintain a suit 
for exclusive possession of the land by evicting the 
transferee on the ground that since the tranéfer there 
hes been apartation between the landlords by which 


the holding fell to the plaintiff's share. 


Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice Doss, 
dated August 12, 1908, in Second Appeal No., 
1453 of 1906 from the decree of the Sub- 
Judge of Cuttack, dated May 8, 1908, modi- 
fying that of the Munsif of that place, dated 
June 27, 1905. - 


in < 
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‘nor did he file any written statemant. 
“defendant No. 


“his purchase; 


” Dass, J.—This ‘is -an appaal i in a, Baik to, 


'Teəcover possession ofan Occapancy holding. 
‘The plaintiff was ‘the owner of an eight 
"pie share in the zemindaré in which this 
holding is situated. ‘The defendints. Nos. 
3 to 31 were owners of the remaining.share. 
The defendant No. 2 was the formeru!y st 
of the holding and-the defendint No Lis 
a purchaser from him. The defendant - No. 
2 transferred the holding to the dsfandvat 
No. 1 in Biisak 1393. Sincs-then thera has 
been & partition of the semindar’ under 
which the holding in suit tozather with 
other lands has fallen exclasivaly to the 


‘share of the’ plaintiff. The plaintif now 


sues to-recover possassion. of" the holding 


-on the ground that the ‘defendant No. 1 


that is the transferee is a trespasser.’ The 
defendant Nó. 2 did not appaar-in this suit, 
The 
l alone contested the suit 
‘and his defence was that the holding was 
transferable by custom or local usage, that 
he had. therefore, acquired a valid title under 
‘and that some of the .co- 
sharers of the plaintiff in the semindiri 
had re¢ognised him as tenant, that, there- 
fore, he could not be evicted at all, or at 
any rate to the extent of the shara of the 
co-sharers of the plaintiff who had thus 
recognised his tenancy. 

The Munsif found that the defendant had 
failed to prove that there was any custom 
or local usage of transferability of occupancy 


‘holding or that the co-sharers of the plain- 


tiff had recognised the tenancy. Oa these 
findings the Muasif gave a decres to the 
plaintiff for khas-possession of the holding. | 
Against this decree the defendant No. 2 
did‘ not prefer any appeal. The defendant 
No. 1 alone appealed. The learned Subordi- 
nate Judge cəncarred-with the Maunsif in 
holding thit ‘the holding'in question was 
hot transferable by custom or local usage. 
Ho also. held that the defendant No: 2 was 
in occupation of the homestead portion of 
the holding though as an under-ratyat of the 
defendant No. 1. The homestead portion is 
admittedly one-tenth of the entira holding 
which consisted of nearly ong-fifth of an acre. 
With regard to the effass of this occipstion 
the learned Subordinate, Jadge . expresses 
his opinion in these words: “The sale by 
him (that is the defendant No. 2) of the land 
to the-defeudant No. 1 deprived him of. the 


`~ learned Judges 


“right as against him. 


sean kisut hv halinit. Ina wy hó 
abandoned his.” original ‘holding, and then 
became the defendant No. 18 under-ratyat 
in respect of the portion of the land covering 
his homestead. Thus I find his occapation of 
the land in part doas not affect the claim 
of the plaintiff” - He further ‘found that 
som3 of the: co-sharars; of the plaintiff wera 
attesting witnésses to the -kobala by the-de- 
fendant No. 2 to the defendant ‘No: 1 and 
that their shaip was eight- annas and: fia 
pies. ` Upon these finlings tha learned Sab- 
ordinvte Judge cama to the conclusion that 
the-piaintiff was entisled to the possesston of 
7 annas and7 piesshare. He accordingly 
modified the decree of the Munsif: by direct- 
ing thit the plaintiff should have joint pos- 
session with ‘the defendant No.1 with 
rezird to the seven-anni seven pie share of 
the holding. 

- From this iaia the plaintiff has ap- 
paled aud the’ defendant No 1 has filed a 
éro3s-objection against it. It has baen con- 
tended on behalf of the appollant that assum- 
ing that the conduct of the co-sharers’ of the 
plaintiff in attesting the kobila’ amounted: to 
a recognition by them of the tenancy of the 
transfores, that is the'dəføndant No. 1, such 
recognition could have no’ legal- effect, inas- 
much as it was in contravention of ‘the 
provisions of section 88 of the Bangal Ten- 
ancy Act. | 

I think this contention is sodai; The de- 
fondant No. 2 was the raiyat of the holding 
under all the co-sharer landlords. The effect 
of à recognition of the tenancy of- the - trans- 
ferea by some'of the co-sharers would ob- 
viously ba to sub-divide the holding ugainst 
the will of the other co-sharers. It is unne- 


‘cassary to cite any acthority for this view. If 


it were necessary the observation of the 
in the unreported case óf- 
Kunja Behari Singh v. Keshuri Koer (1) ` may 
be referred to. -If, therefore, the transferee 
the defendant No. 1" acquired no right to the 
holding under the transfer by virtue of any 
recognition by the ca-sharers-of the plaintiff, 
it'follows that after partition when the entire 
holding fell exclusively to the share of the 
plaintiff, the defendant No. 1 could” have no 
In this view it is un- 
nsceasiry to notice the other contention ‘of 
the learned: Vakil for the appellant ‘that 


(1) Appeal from eee ‘decree No. 28 of 1897 
Unreportod 


$ 2 


“obtain khas-possession of thé same. 


“Roy v. Krisna Bejoy Saha (8). 


HOSSEIN MAHOMED Ë, FAKIR MAHOMED. 
receipt of rent from thetransferee by the agent 


‘of the defendant No. 3L whowas one of the 


co-sharera of the plaintiff-could not have the 
effect of a valid recognition binding upon the 
defendant No. 31. The case of Brojo Hurree 
Bunic v. Aka Golam Ali (2), bas been cited 
in support of that contention. It miy, how- 


. ever, be observed in passing that, that case 
` amply supports his contention. 


That case has 
‘been followed in subsequent cases and, has 
‘never beén dissented from. 

With regard to the cross-objection filed by 
the respondent the first point urged on his 
behalf is that it- having been found that he 
‘is in occupation of the homestead land which 
forms part of the holding the plaintiff cannot 
Now, in 
the first place as I have said the defendant 
No. 2 never appealed in the suit nor did he 
prefer any appeal against the judgment of 
the Munsif who’ gave the plaintiff a decree 
for khas possession of the entire holding. 


Although he has been, made a party respond-, 


ent to the appeal in this Court he has not 
chosen to appear. The right of the transferee, 
the defendant No. 1, is entirely ‘dependent 
upon the existence ofa subsisting mght in 
the defendant No. 2 and if he does not contest 
the suit, but on the contrary submits to the 
- decree for khas-posseasion passed against him 
it seems to me very doubtfal whether the 
transferee alone can contest the decree 
made against the original raiyat. In the 
next place the homestead portion in occupa- 


~ tion of the defendant No. 2 is,as I have said, 
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a very insignificant portion of the holding . 


the entirety of which- consists of one-fifth of 
anacre. And the defendant No. 2 though 
in occupation of the ‘homestead does not 
‘acknowledge the plaintiff as his landlord, 
nor does he express his willingness to pay 
rent to him. 
“tenancy under defendant No. 1 who so far as 
the plaintiff is concerned is a trespasser. Re- 
lance has been placed on the case of Dinanath 
In that case 
the original ratyats who were subsequent- 
ly added as defendants in the suit pleaded 
that they were quite willing to recognise the 
plaintiff: in that suit as their landlord and 
. that they had not abandoned their holding, 
although they had sold: it to the defendant 
No. 1 in that suit, and had taken a sub-lease 
from him. They pleaded further that they 


-(2) 16 W, B. 97, (8) 90, W. N. 879. - 4 


‘On the contrary he sets up a, 


- flg6e. 


were quite, willing to pay rent to the plaintiff. 
Moreover i in that case this Court held that 
the plaintiffs were entitled to khas-possession 
as against the transferees but were only en- 
titled to receive rent from the original ratyaés. 

In the case of Sailabala Debi v. Sri Ram 
Bhattacharjya (4), the tenants continued to 
hold possession of the-homestead land where- 
as inthis case the tenants remained in posses- ` 
sion of the homestead with the permission of 
the transfree and the calturable lands were - 
all in the possession of the latter. The learn- 
ed Judges held in that ‘case that such ocg- 
pation would not be suficient to indicate that 
the defendant had not abandoned the hold- 
ing or that they would be saved from the 
consequencesof such abandonment.. The case 
of Raani Kanta Biswas v. Ekkari Das (5), 
where all the previous cases on the subject 
are reviewed and the case of Madar Mondal 
v. Mohim Ohundra Mojumdar (6), is distin- 
guished, may be referred to in support ‘of the . 
same view. 

Jt hag next been urged on behalf of the re- 
apondent that assuming that the defendant 
No. 1 is a trespasser as some of the co- sharers 
of the plaintiff have recognised the tenanoy 
of the defendant No. 1, the latter cannot be 
evicted. Now, i in the first place all that these 


c0- -sharers did was, as I have said, to sign the 


kobala executed by the defendant No. 2infavour 
of the defendant No. 1 as attesting witnessek. 
It was never their intention by such act fo 
create an occupancy holding in favour of the 
transferee to the extent of their shares nor 
can any sûch tenancy in respect of a frac- 
tional shares of'a holding be created (see 
Hari Oharan Bose v. Rungit Sinyh (7). If the 
c2-sharers of the plaintiff could not by their 
recognition affect the interest of the plaintiff 
or of the remaining <co-sharers, the result is 
that no right of occupancy would be created 
in favour of the transferee and if that is so, 
no non-occupancy right in his favour- would 
be created either, because no such right could 
be created ina share of a holding. The re- 
sult, therefore, is that the judgment and decree 
of the learned Subordinate Judge should be 
modified and the plaintiff's suit for khas-pos- 
session of theentire holding decreed. Thè appel- 
lant is. entitled to havethecosts ofthis appeal. 


The cross- -nppeal is dismissed with costs. 
(4) 70. L. J. 308.; 110. W. N. 878. 
(5) 840. 689; 11 O. W. N. 811; 57 C. L. J. 48, 
(6) 83 O. 531; 3 O. L. J. 848. 
. (7) 235 C. 917 (nate) 310, W. N. 621, 
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-:Babus Provash Chandra Mitter and ; -Susil 
' Madhob Mullick, for the ‘Appellant. 
“Babu Tarini Das Banerjee for Baba” Boids, 
` Nath Dutt, for the Respondent. . g 

Judgment. —The- plaintiff; | has 
brought this suit™-to recover possession ‘of - 
certain land from defendant No.:1 on‘ ‘the 
theory that-defendant No.1 15,8. trespasser, 
and, by his plaint-he seeks exclusive posses- 
sion of the land: A ‘decree’ was- passed ‘in 
his: favour 'by the first Conrt;- buton ‘appeal’ 
the lower ‘appellate Court modified” tlie decree’ 
of the first Court by disallowing khas’ posses- 
sion of the land in question : to. the’ ‘plaintiff 
in respect of 8'annas ‘5° pies share of: it, and 
the decree for khas possession-of the plaintiff. 
Jointly with defendant No: lin respect.of the . 
remaining 7.annas 7 pies share was-affirmed. 
The-plaintiff was dissatisfied with this decree 
for. joint possession. : He never sought it; and 
when ‘it was given to him ib did not “answer 
the purpose for which the suit was brought, 
andso he-appealed to this Court putting 
forward as the first ground of ‘appeal that 


wit 


4 


< tNbiay’ ‘Casts. 


the orders of the Snbordinate-Judge directing , 


the plaintiff to have khas possession of 7 annas 


7 pies with defendant - No. l being inconsis- 
tent with. the previous part of his _indgmient 
Ought to be'set aside.’ | 

s On the hearing, ofthe oti by Mr. Justice 
Hal-Mohañ. Doss, the decree of the Suburdinate ` 
Judge- was modified aud !the suit for khas 


` possession of the entire holding was decreed. 


The cross-appeal: which bad been preferred ', 
by the defendant was-dismissed with costs. 
From this judgment of Mr. Justice Lal Mohan 
Doss this present appeal is preferred. . 

The case can only .be determined :on the 


- basis of the findings of the lower appellate ` 


Conrt,-and in particular of the finding by the 
learned Judge of that Court-in which he says: 
“I feel no hesitation in saying that: the-co- 
sharer landlords who attested the transfer as 
“witnesses did so, giving-their unreserved con- 
7 Rent to the saló transaction evidenced’ by it.” 
The meaning of that is that defendant No. 1 
claimed as transferee: from defendant No: 2, 
aad.in the view .of the Subordinate , Judge 
there was an assent to that-tranafer by: ‘certain 
of the landlords. The learned J udge, goes 
on to-say that‘the-shares of those who had 
so assentéd amornted in-all to 6 annas’ 8 pies - 
only. But he adds to the same the share of 
defendant No. 31, who through his agent 


t 


“costs -throughont. 


© = x š - 


| 
i 4 nie 
4 ~ 
|| 

à 


if a 


admitting ‘his. tenancy ‘ander. “Wim; “In the, 


-Ëy 


face of that finding, | it is impossible to treat” 


defendant: No. 1; as the plaintiff seeks «to-do, 

asa “niord trespasser, and it is farther’ impos- 
sible-to award to the plaintiff 8, decree for ex- 
clusivé possession.- On ‘the other hand, it 
would mt be right for. as at-this stage, ond 
having regard to the: attitude throughout as-, 


_ sumed). by the plaintiff; to award joint: posses- 
sion.- And, the only result isthat we must: 


dismiss the present suit for- ejectment with 


ment, then- he must, if ho can, assert itin, 
another suit. <i 


; - Appeal allowed, © 





i (s o. 100, L. J: 626.) `- 
“ CALCUTTA ‘HIGH COURT. . 
- Secayy O1vie APPEAL No. 1854 or Toog 
- .> August 30, 1909. NG 
Present=—Mr, Justice Chitty. and, Mr Justica 
Richardson., ‘ 
-KALIMUDDIN BYOYADevasnuvt-! 
- APPELLANT sont a 
. |. tersus oe Akoa 
a REAZUDDIN AHMED Prane 
RESPONDENT. 


If -tho plaintiff considers. 
that he has any right other than that of eject- 


Pre-aniption, right of—Covenant to sell to` ĉo- harer: 5 


- validity 0f—“Propef sala price”, meaning of _—Purchase 


with notice of covendnt,isnvalid, - 

The plaintiff and the defendant No. 2 ‘purchased ai 
property which they partitioned by an agreement 
which proyided that any of the, parties desirous. of 
selling hm Share should gell to the’ other ‘party willing 
to.buy thesame at “the proper sale price”, and that. a: 
sale to any body else would be invalid.” in breach of 
this .covenant, defendant No.2 sold his'share to, 
defendant No. 1 for Bs. “400. The latter purchased with 
notice of-the covenant.. 

Held, thut the covenant was valid i in law. againgt 


“the covenantor, and that the plaintiff's right ot pre 


omption was enforceable.  ' 

Nobin Chunder ve” Newa’ Ali, 5 O. W.N V: 843, 
and- Tripoora Soonduree v, Juggernath, -24 W. T 321, 
distinguished. 

‘Haris Puk v. Jahirsddi, 2 0. W.- N.- 575 and. 
BimiliJati v. B ranja Kuar, "92 A. 238, refèrred to. 

-The “proper sale price” in the covenaut.meant the” 
market price and not the share of the purchase 


“money paid by the plaintiff and defendant No..2 when” 


they ;purdhased it. The plaintiff must pay.the pur-, 
chase monsy mentioned in the gale- deed of. defendánt 
No.3 to defendant, No. 1: 


Appeal from the decree of- the. Sub- Tadge 


3 


of Noakbali, dated July.20,: 1908, modifying ` 


that ofthe Second Muni of Feni, dated Jane 


accepted ront- from the defendant - No, 17 29, 1907. 
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Babu Hurednra Narain Mittter, for -the 
. Appellant. 


Judgment.— This is an appeal by the 
first defendant against a decree of the learned 
Subordinate Judge confirming with slight 
modification the detree of the Court of first 
iustance. ltappears that the plaintiff and 
the defendants Nos. 2 and 3 ‘purchased a 
property at an auction sale for Rs. 560. For 
their own convenience, they partitioned the 
property and the ekrarnama contained the 
following stipulation: Any of the parties 
desirous of selling the lands allotted to kis 
share shall sell the same to the other party 
willing to buy the same at. the propér sale 
price. Sale to any body else (shall be) invalid. 
But if the parties do not purchase at the 
proper sale price, the other party shall be 
entitled to sell to others. Let it be known 
that the valueof the partitioned property is 
(willbe) Rs. 600.” In breach of that cove- 
nant, the second defendant has sold or purported 
to sell his share to the first defendant, the 
appellant in this case, for the sum of Rs. 450, 
The plaintiff accordingly brought this suit to 
enforce his mght of pre-emption and to have 
it declared that the conveyance in favour of 
the first defendant wasinvalid and inoperative 
as against him'and that the second defendant 
should be compelled to sell the property to 
him.- The first’Court passed a decree in 
favour of the plaintiff. Thé lower appellate 
Court has also maintained that decree but hag 
ordered the plaintiff to deposit in Court 
Rs. 183-10-13 gundas within a month of the 
date of its docree as the purchase money of 
the property on the footing of its being 4rd of 
Rs. 560, the original sale price. 


Two points are taken before us for the 
appellant. It is first argued that the coven- 
ant in the ekramama is void ag offending 
against the rule of perpetuity. In supportof 
his proposition, the learned pleader for the 
appellant has relied upon the case of Nobrn 
Chandra Soot v. Nawab Ali Sarkar (1). That 
case, however, is distinguishable in its facts 
from the presentcase. In that case, there had 
been a devolution of interest of one of the par- 
ties by inheritance and it was the heir of one 
of the partitioning parties, the defendant No. 
1, who sold the land. It was held; folluwing 
the case of London and South Western Ttutlway 


(1) 6G. W. N. 848. 
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Company v. Gomm (2), first, that the convey- 
ance was purely_of a personal character and so 
did not bind the representatives af the deceased 
covenantor, and secondly, that even if it 
was intended to bind his representatives and 
persons deriving title under him, it was not 
binding inlaw. The caseof Tripoora Soonduree 
v. Juggernath Dutt (3) was also to the same 
effect. The present case, however, is very: 
different inasmuch as it is sought here to 
enforce the covenant against the corenantor 
himself It cannot, we think, be successfully. 
argued that such a covenant is invalid in law. 
against the covenantor. Even the case of an 
agreement by a mortgagor to give the mort- 
gagee a preference of pre-emption in case of 
sale has been upheld and has been enforced 
against the covenantor. (See Haris Paik v. 
Jahuruddi Gazi (4) and Bimal Jati v. Biranja 
Kuar (5). In this case, it is distinctly found. 
that the present appellant had notice of this 
covenant in the ekrarnama when he made his 
purchase from the second defendant. Under 
these circumstances, we think that the coven- 
ant is enforceable in this case and that the: 
plaintiff has been rightly given a decree. 

The second point urged is that the words 
in the covenant “ proper sale price” must 
mean the market price and not one-third of, 
the purchase money which the plaintiff and 
his co-owners paid for the land, when they 
boughtit. We -think that this contention. 
must prevail. The sale to the first defendant 
is said to he for Rs. 400, that is the purchase: 
money mentioned in the kobala, and we think 
that if the plaintiff désires to exercise his 
right of pre-emption in thiscase, he should be 
compelled to pay that sam. We accordingly 
vary the decree of the Subordinate Judge and 
in lieu of the sum of Rs.. 186-10-18 yundas 
we direct that the plaintiff do deposit the 
sum of Rs. 490. We also direct that the’ 
plaintiff be given one mouth’s time from the 
date of the receipt of the record by the lower 
appellate Court to deposit that amount. In 
default of such deposit being made within 
the time aforesaid, the suit will be dismissed 
with costs throughout. With regard to this. 
appeal, we make no order as to costs. 


Decree varied, > 
(2) (1881) 20 Ch. D. 562; 51 L. J. Ch, 580; 46 L. T. 
449; 30 W. R. 620. 3 
63) 24 W. R. 321, 
8) 30. W. N. 575, 
(5) 22 A, 238.. ae e ee on 
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(e. 0. 10.0. L. J. 629.) $ 
| „QALOUTTA. HIGH COURT ; 
_Sucony, Crvin Appgats Nos. 1770 ax KUN , 

hoe -OR 1907, aa 
oe - . July 30, 1909. Spike 
es _ Present —Mr. Justice Stephen arid’ 
~ Mr. Justice Chatterjee. . K 
"Tala DHANUKDHARI LAL anp 'òtames 
. —PLarstives—APPRLLANTS i 
: vérEus z : aly : 
BABURAM AHIR AND OTHERS —DBFENDANTS 
f — RESPONDENTS. 

Bexgal Tenancy Act (VIII of 1885); 8. 168—Suit 
for assessment of rent and arrears of rent—S&e ipa 
of sust—-Second appetl in such suit nat | barred 
under x, 152, f | 

The plaintiff and defendant No. 2 were cò- sharers 
in-a certain estato, and defondant’ No. 1 had a 
holding’ in jt, of which the rent had been séparately col- 
lected. '. The estate hating been partitioned, a portion 
of the holding fell to the pa't: of each of che land- 
lords. The plaintiff sued for arrears of rent and 


assessment of rent in proportion to the. land i in the putts “ 


of the plaintiff: 
‘Held, that vhe suit is not ‘only for rent by a co- 


. Bharer” "landlord, but a suit by one who' seeks to 


establish , his right as a separated landlord, and that, 
therefore, itis note suit for recovery of rent within 
section 153 of the Bengal Tenancy Act and e an appeal 
is not barred under that section. - 

` Appeals from the decrees of the District. 
Jtidge of Saran, dated May 21, 1907, sfirming 
that of the Second Munsif ‘of Chapra, dated 
February 15,1907. ` ; s 

“Babu Proarka Nath Mitra, fr the Appel- 
lants, 

Babu Joy Gopal Ghosha, for the Respondents, 


 Judgment.—tho facta of this case 


i are: as follows:—The plaintiff and the defen- 


dant No, 2 were co-sharers iu a certain estate. ’ 
For some 5-or 7 years before suit-they had 
been recovering rent separately from defen- 
dant No.1 according to their respective shares. 
16 appears that they partitioned the estate 
under -a decree of the Oivil Court and that 
certain lands in the holding -of defendant _ 
No. 1 fell to the patti of the- plaintiff and 
certain lands to the patts of the ‘defendant. 
In each case some- of the lands were’ in the 
possession of defendant No. 1 as tenant, The 
plaintiff now-sues defendaut No. 1 for' arrears ` 
of rent and assessment of rent on the: allo- 
gation that the amount of rent due is in pro- 
portion to land in the patti of the plaintiff. 
In the Courts ‘below this case has been’ treated, 
as a rent suit, and it has been held ‘by the 
Munsif and his holding has been affirmed by 
the lower appellate Court, that sino theplain- 


G 
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: section 153 of the Bengal . Tenancy'- Act.: 


. -by a co-sharer landlord. 


EE 
| 


4 > 


4 


f 745 


-tiff is seeking for a part of the rent as a cO- 


sharėr: the suit will not.lie. 

On this appeal coming on for. hearing: it ig 
objected on behalf of the respondent that the 
appeal: will. not lie, this -being a.suit for rent 
and the amount. sued for not exceeding one 
hundred rupees; and he relies herein. on 
If 
this Vv view is correct it raises a question which 
has been decided in the case of Jogendra 
Nath. ‘Ghose v. Palan Chundra Ghose (1), 
where it is-held that ina suit by a co-sharer 
landlord section 153 ,0f the Bengal Tenancy 
Act does not apply.: In view of the judgment 
` delivered by the referring Court in the Fall 
Bench case of Bhabataiint Dasi v. -Ekabbar 
Mahia (2), there-msy be a question as to 
the correctness of this decision. This, how- 


. ever, is u question which we need not. go into 


iņ the present case, for when we come toilook 
at the plaint it appears that the Courts below 
have reuly mistaken the nature of, this suit. 
What tha plaintiff sues for is not only rent ; 
the ground of his suit is butwara betwéen 
himself and defendant No.2. Ho sets out 
this partition and asks the Court-to assess 
the fair rent which is properly payable to 
him on the basis of that butwara. He also 
aske thai arrears of rent may be paid to him. 
He has joined defendant No. 2 ‘obviously 
for the reason that he-may be bound by the 
assessment of rent- which he asks for, and 
the suit. is, therefore, for assessinent: of’ -rent 
independently of thu prayer for recovery of 
rent from defendant No. l. “The; result is 
that this case isnot a suit instituted, for re- 
covery of rent: under section 153. Conse- 
quently that secbion does not apply and this 
appeal is not barred under that section. , a : 

Coming to the case itself as we haye ob- 
served both Courts have failed to appreciate 
the real gist of the action. It isnot a suit 
It is a suit by one 
wlio seeks to establish his. right as-& separat- 
ed landlord. “It is for the Court inthe first 
place to consider whether guch separation has 
in fact taken place. If. the Court, comes.-to 
the conclusion that the separation , has taken - 
place’ and if so on what terms, ib. will be for 
it toiassess the . fair rent which is properly 
payable by the defendant No. 1, and having 
assessed that it will be for the ‘Court to de- 
cide | whether there are in fact. arrears ‘due 

(1) 8 CG. W. N. 473. ` 

| KEL majak "103 (P-B) t 


746 


DHARMAPAL t. KRISTA DAYAL. 


_ from defendant No. 1 and then to give judg- 
~ ment accordingly. 

The appeal is” allowed and the case is 
remanded to the Court of first instance for 
decision in accordance with what we have 
said. . 

The costs will abide the result. 

The judgment will govern S. A. No. 2504 
of 1907. 

Appeal allowed ; 


case remanded. 





(s. c. 10 C. L. J. 631.) 
i CALCUTTA HIGH COURT. 
i Oiv Rute No. 901 or 1909. 
i May 6, 1909. 
` Present:—Mr. Justice Mookerjee and 
i Mr. Justice Richardson. 
' DHARMAPAL AND ANOTHER— DEFENDANTS 
— PETITIONERS Ng 


1671gu8 - 
| Mohant KRISTA DAY AL-—-PLAINTIFF— 


OPPOSITE PARTY. 

Contempt—Disobeying order of Cout— Appeul— 
Execution, stay of—Citil Procedure Ovde (Act F of 
1908), O. 41, R. 5, sub-rule 3. 

A party who is in contempt cannot.be heard when 
he comes to the Court with a voluntary application 
asking for something or for some indulgence. 

Go: dor v, Gordon (1904), P. 163, followed." 

.But simply because a party is found to be in 
contempt, the Court is _ not bound to deny him 
all assistance or protection, but the Court will act 
in such a manner as will maintain its own dignity 
~ and at the same time subserre the ends of justice. 

Ryssel v. The East Anglian Ry. Co., 8 Mac. and 
G. 104, 6 Railw. Cas. 601; 20 L. J. (N. 3) Ch. 257; 
14 Jur. 1033 ; Clarke y Dew, 1 Rus. and My. 108 ; 
Garstm v Garstin, 4 Sw. and Tr. 73; 84 L. J. Mat. 
45; 13 W. R. 608; Herring v. Olovery, 12 Sim. 410; 
Chuck v. Oreme, 1-Cooper Temp. Cottenham 205 and 
Cavenduh v, Cavendish, (1866) 15 W. R. (Eng.) 182, 
referred to. 

Therefore, when an appeal has been preferred 
against a decree, the appellant is not precluded 
from asking for stay of execution because he has 
“in the nieanwhile failed to carry out the terms of 
the decree. 

Rule for slay ‘of execution in connection 
with Regular Appeal No. 63 of 1909. 

Mr. B. Chakracart? and Babu Ohandra 

- Sekhar Prasad Singh, for the Petitioners. 
Mr. Hilland Babu Atul Chandra Dutt, for 
the Opposite Party. 
Judgment. 
Mookerjee, J.—The Court is invited in this 
Baule to stay execution of a decree made 


egainst the petitioners in the Court of the 
Subordinate Judge of Gaya on the 19th 


TT. 
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January 1999. The plaintiff opposite party 
commenced ‘an action for‘declaration of right 
to and for possession of a house ordinarily 


-known as the Burmese “Rest-house near the 


` 


Budh-Gaya temple. The defendants, now 
petitioners before -this Court, resisted the 
claim on various grounds which are not ma- 
terial for the purposes of this Rule. After a 
protracted hearing the Subordinate Judge 
made a decree which entitled the plaintiff to 
recover possession of the house by ejectment 
of the defendants. The decree further direct- 
ed the defendants to remove the images of 
Budha from the Rest-house and to vacate 
the house within one month from the date 
of the judgment. The judgment was deliver- 
ed on the 19th January 1909. The 
decree, however, was not drawn up till the 
5th Pebruary following. On the 5th 
February the defendants applied to the Sub- 
‘ordinate Judge to extend the time within 
which they were directed to remove the image 
and to vacate the premises. The Subordinate 
Judge did not pass any order on this appli- 
cation. On the llth February the defendant 
applied.for a copy of the decree which was 
furnished to them on the 15th- February. 
On the 25th February they ‘preferred 
an appeal to this Court against the 
entire decree andon the 12th March ap- 
plied for stay. of execution during the pen- 
dency of the appsal. The Rule now under 
consideration was thereupon issued. The 
plaintiff opposite party contends that the Rule 
ought to be discharged on two grounds, name- 
ly, first, that the petitioners are in contempt as 
they have disobeyed the order of the’ Court 
below to remove the images of Budha and to 
vacate the premises within the time allowed 
which expired on the 18th February and that, 
therefore, they are not éntitled to invite this 
Court to suspend the operation of the order 
which. they have disobeyed; and secondly, 
that there are no merits in the application, 
that there is nothing to show that substantial 
loss may result to the defendants if the order 
is not suspended and is allowed to be enforced 
during the pendency of the appeal. 

In support of the first of these grounds re- 
liance has been placed by Mr. Hill upon the 
cases of Russel v. The Hast Anglian Ratlway 
Company (1), Clarke v. Dew (2), Garstin v. 

(1) (1850) 8 Mac. and G. 104; 6 Bailw. Cas. 501; 
20 L. J. (N. 8.) Ch. 257; 16 Jur. 1033. 

(2) (1829) 1.Raus. and My. 108. 


we 


| 

A. . ry 

: ne t 
Nol. WI > 

| DHARMAPAL V. KRISTA DAYAL. 


Garstin. (3), Herring v. Clovery (4), Chucks. 
Cromer (5) and Oavendish v. Cavendish (6). 
On the anthority of these cases it has} been 


ide 
|| 


-argued by the learned counsel that a’ party. 


in contempt is not entitled to be heard until 


he- has. cleared his. contempt and | that 


consequently he cannot ask for stay of exe- 
cution of a‘ decree which he has disobeyed 
and against which he has preferred amappeal 
after the” period. prescribed for carrying. it 
out has, expired: An examination. of „tha 
cases, however, shows that-the rule ttus for- 

~ mulated is too broadly expressed. i Har 

, Inthe first of these cases, Russel v! Ths 
East Anglian Railway, Company , (1), -I 
appears that the. property in possession | of 


a Receiver appointed by the Court in a suit 


was in, two instances,sejzed by the Sheriff 


“under writs of fier’ facias issued by the :judg- - 


| mént-creditors of the. defendants. It, was 
“ruled-by -Lord Oottenham that the Sheriff 
could, not. justify, the- seizures. by question- 
ing the propriety of the order under Which 


the Receiver was appointed and that as the 


Sheriff submitted to an order for witadrawal 
from possession and payment of costs 10 order 
for commitment for contempt was necessary 
for the maintenance of the jurisdiction of the 


Qourt.. It may be observed that. the matter- 


ame before the.Court by way of appeal from 
. Ap orderof the Vice-Chancellor refasing a 
mation of the plaintiff for _the committal of 
the,Sheriff. The observation of the Lord 
. Chancellor, therefore, that it is not open to 
any party to question the orders of tha Court 
or any process issued under the authority. of 
the Court: by, disobedience,. can ‘hardly be 
treated as: equivalent to the comprehensive 
- proposition enunciated on behalf of tke plain- 
tif, aaa ae oe Eny 
“ In the second of the cases relied: upon; 
Olarke v. Dew (2), it was ruled - ty: Lord 
Lyndhurst ‘that a party who is in contempt 

for disobedience of an order in a causa is not 
` thereby. precluded from making a motion 
in, another cause. having referenca f to. a 


distinct subject” though between , precisely 
‘ the same parties. There the petitioner, had. 


disobeyed.cértain orders.made.in a cause, in 


which he was:a defendant and was a prisoner ` 


for contempt of the Court of CEaticery, 
(8) (1865) 4 Bw. and Tr. 73; 34 L. J. Mat. 45; 

18 W. R. 508. — . ; ery ai - 
+(4) (1841). 12:8im. 410. i AaS 

; © re, 1 Cooper Temp. Cottenham 20€: ! 
(6) (1866) 16 W, B. (Eng.) 182, Kp ai 
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- under these circumstances the Lord Chancellor 

observed that, in equity as in law, a party 
cannot move till he has cleared his contempt; 
but that the rule must be confined . to. pro- 
ceeding3-in--the same causes 9 oo 2.8% 

In the third case, Garstin. v. Garstin. (3); 

-it was held .that. the Court. would: not. 
-hear & party who was in , contempt, “for. any 
purpose except that cf his contempt. There 
-the petitioner set the authority of the Court 
at defiance and at the same. time asked 

that the orders which he had disobeyed should 
be rescinded. To the same effect is the deci- 

sion in Cavendish v. Cavendish (6), ; i 

` In Herring v. Olovery (4), & bill upon hear- 

„ing was dismissed with costs and the plain- 
tiff was for non-payment òf such costs im- 


prisoned in''the Fleet: The plaintiff had ``- 


appealed from the decree and on his making 
a motion that he might be discharged out of 
énstody and that further processes of con- 
tempt might be stayed until after his petition 
of appeal. should have been . heard, jit was 
objected on the part of the defendant that the 
plaintiff was in contempt for non-payment 
‘of the costs of ‘certain orders: made in the — 
cause, prior to the decree and not. appealed 
from. Theretipen those costs were paid and 
the motion proceeded, the costs’ due under 
the decree which was appealed from still 
remaining unpaid. Under” those circum: 
stances, it’ was -ruled by. Vice-Chancellor 
Shadwell’ that the motion must be refused on 
the merits on the grounds, Jirst, that no good 
reason was shown for’ stay of execution, and 
secondly, that the application had‘ not’ been ` 
made with due diligence, The case, therefore, 
cannot be treated as-an- authority for the 
‘ broad proposition that when gu appeal has 
been: preferred against a deoree the appellant 
is not entitled to ask for stay of execution 
“because he has in the meanwhile failed to 
“carryout. the terms.of the decree. The 
marginal note to the report of the case, 
namely; that when a party against whom.a 
decree had been made with costs appealed 
from it; and - afterwards moved to stay exer ~ 
cution ‘of it, the- Court allowed the motion 
` to proceed notwithstanding the party was in’ 
contempt for non-payment of ‘coats, is quite 
accurate, though at first sight it might seem : 
inconsistent with the report, It “is obvious 
from |an examination of the facts set onb 
that the order for costs which was asked 
to be. stayed had-not -been carried.out and 
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yet the Court dealt with: the application on 
- the merits. . : 

,The fifth case, Chuck v. Cremer (5), dei 
rules.that in- general a party, in contempt 
cannot take a proceeding in the cause for 
‘his:own benefit: In that case attachment 
-had actually been issued against the defendant 
‘for:not having put in his answer. It was 
stated by Lord Cottenham that .a party. in 


contempt was -entitled to be heard if his” 
object was to get rid of the order which plac- - 


ed.him in contempt; bat he was not generally 


entitled to take proceedings in the cise for his - 


- own benefit. The learned Judge further added 
that there were exceptions to the- rale’ bat 
that they were few in number. The notes of 
‘the cases appended to the report. of Chuck- v. 
‘Oromer-(5), do not support the broad conten- 
tion. of the learned counsel for the ‘plaintiff 

‘ before me. That the rule in question is 

neither inflexible nor of universal application 

is clear from the' judgment .of the-.Court of `- 

_ Appeal in Gordon v. Gordon (7), in which it 

was held that the rale that a person who isin 

contempt cannot be heard to make any applica- 
tion to the Court, applies prima facie to volun- 
tary-application made by. him, for example, 

“.whén he comes to the Court, for an indulgence, 
but the rule does not prevent a person who i is 
-in contempt.from-, appealing against an. order 
made after the: cantempt was commited on 
the ground that the order was made without 
jurisdiction.. We may take it, therefore, that 
although, in the words of Lord Brougham, in 
Ourter v. Carter (8), it is a general rale of all ` 

“ Courts that no party shall bə allowed to take 
active proceedings if-in contempt, therule is 
not of universal application and the Court 
has a discretion in the matter “for it is the 

_right of the Court, and the. Court has a right 
to say that it will not allow a process issuing 

` out of the Court tobe treated with contempt.” 
The view I take is supported by the proposi- 
tions laid down in a work of high authority 


(Daniel's OhanceryPracticeVol. 1p 724). In. 


fact if the broad contention of the plaintiff 
was to prevail, it might very well be argued 
that.the appeal itselfought notto be heard, be- 
cause at the time.when'the appeal was lodged 
in this Court the party bad already failed to 
carry out the terms of the decree or again, if 
the decree had directed the immediate re- 
‘moval of the images, the defendants migati in 


* (7) (1904) Pr. 163. - 
Į- = (1848) b. Moore: P. 0, 252 atp. 250... oe pe 
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this view, be without 8 gemi as “they Gould 
-not by any means obtain a stay of execution. 
I think the matter may ‘also be usefully.. con- 
aidered from aslightly different point’ of% veiw. 
A decrae of the description now before us has 
50 be enforced under Order 21; Rule 82 of the 
“ode of 1908and it is open ‘to the plaintiff after 
she.defendants had an _apportunity to ‘obey the 
decree and had wilfally failed to obey, qit to 
apply- to the Court to enforce it by the tleten- 
tion of the defendiata in the Civil’ prison- or 
-dy the attachment of their property or both. 
If; however, such an application is madé the 
Jourt has-a discretion in the matter, and 
>3fore any order can be made in favour of the 
decres-holder the Court must be satisfied that 
che judgment-debtor had au opportunity. to 
obey the decroe and had wilfully failed to 
obey it. The Court may further in lien of an 
order for detention or attachment dirett. the 
act required, to be done, 80 far as ‘practicablé, 
27 the decree-holder himself. These provi- 
sions.in my opinion mike. it minifest . “that, 
simply because a party is found to bein ĉon- 
tempt the Court is not bound to deny him 
all assistance or protection but the Court will 
actin such a manner as will maintain its own 
dignity and at the sama time subserve 
the ends of justice. Inthe words of Sir John 
Nichol in Barlee v. Barlee (9), when contempt 
has besn committed and the Court i ig, sinvited 
to 6xercise its authority, it cannot ‘refuse to 
socede to the application withont a, breach’ of 
its duty and a denial of justice. -The two ele- 


` ments, therefore, to be bornein mind are the 


maintenance of the authority of the Court 
and the requirements of justice as between 
the litigating parties. I am unable, therefore, 
to accede to the conteution of the learned 
counsel for the respondent that’ the. present 
application for stay of execution.should ba re- 
fasod merely on the ground that the defendants 
kave not carried out the orders of the Court 
within the time prescribed, and have lodged 
their appeal in this Court and applied ‘for the 
suspension of the order after they have” -béen 
tachnically in contempt.. The case, therefore, 
kas to be tried on the merits. 

In. support of the second ground urged on 
tehalf of the plaintiff itis pointed out that the 
defendants cannot possibly suffer any, loss by 
the removal of the images, ‘that’ the images 
were brought from Japan and had’ apparently 
been moved from one place to singit till 

(9) (1822) 1 Addams 201. a 
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they were enshrined in the: “nontehbush. about 
15 years ago and that ‘the défendants| may 
“ without any difficulty find temporary, lodgings 
where they can remove thei images. In answer 
to thik argument, ib is pointed out, on behalf 


of the: petitioners. that the images are of great 


religious sanctity and are exceedingly beantifal 
‘works of art, that if ` an attempt. were: ‘made 
to remove them the “feelings ` of the: entire 
‘Buddhist community would be offended, and 
the images themselves might be irreparably 
damaged. Under these circumstances} 'T feel 
_ no hesitation that it would not be right to 

compel the defendants to remove images ‘and 
‘vacate the premises during the pendency of 
the appeal. The case is clearly brought 
within the terms of Order 41, Rule 5: of tha 
Code of 1908. - An application has been mada 
to this ` Court to suspend the operation af 
‘the “decree against which an appeal has been 
preferred. ‘Lé has been. satisfactorily, shown 
that substantial loss may resalt to the peti- 
tioners if the order is not’ suspended ; ‘and tha 
application has been ‘made’ with diligence, 
- The applicants’ have further offered tò give 
ecurity for the dué performance of such 
‘decree as may ultimately “be made: by this 
Court in’ “the appéal;. the ‘applicants ‘are 
consequently’ entitled to an order’ for stay of 
execution. I am further satisfied that the ap- 
‘plicants had not the remotesf intention to 
commit any contempt of Court. They have 
throughout acted in perfect good faith. The 
dectee ‘itself was not drawn up till the “15th 


February and ‘five days were, taken by the- 


ourt in furnishing -the defendante with a 
“copy thereof.- They could: hardly be expected 
to” lodge an appeal in this Court in such a 


heavy and conténtious suit before the date an ` 


which the ‘appeal was actually lodged. Far- 
‘ther, I feel convinced that the -plaintif will 
not i in any way be inconvenienced if the order 
‘of ‘the Court below is suspended. On the 
other hand if the present’ application’ is 
refused the defendants mignt be seriously 
prejudiced. At the same time I feel that it 
“would-not be right to allow the. potitioners a 
stay of proceedings for any great length of 
time nor is any such order. necessary las ‘they 
‘have expressed their willingness to ‘sxpedite 
the appeal. 

` The result, therefore, is that this Rule must 
be made absolate, the portion of the- decree 
in. 80 far asit entitles the pldintiff' to take 


“possession ‘of the House by ejectnent, of. 


7 ut 
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the defendants and ordera them to remove 
the images of “Budha -and to: vacate the . 
house! ‘will be suspended till the} 15th 
January 1910.: It isto be expressly under, 
stood, however, that this order: will not operate 
as a suspension of that part of the decree 
which directs the defendants to pay” costs of 
the suit'to the successfal.plaintiff. The Rule 
will, therefore, be made’ absolute ‘in. these 
terms: The Court:below will take from the 


- defendants sufficient security ~to indemnify 


the plaintiff against any loss he may suffer 
by reason of this stay of exeoution of the | 
decree for possession. $ ae 

“AS the defendants Sahiba have applied 
for an indulgence, they must pay the cdsis of 
this Rule to the ‘plaintiff opposite party as 
laid down by ‘this Court'in Ohuni Lal v; 
Anantram (10). - Tha hearing fee i is assessed 
at three gold mohurs.'-. ` 

Richardson, 3.—In deference to Mr. Hill's 
argument, I would add that I examine the 
cases on which he relied, which were for the 
in the English Court’ of 
Chancery. No doubt as- a guide to the éxercise 


_ by the Court of its discretionary powera, it 


is a very salutary rule that a party’ who is'in 
contempé cannot be heard when he‘comes to 
the Court with a voluntary application asking 
for somathing or some indulgence [Gordon v. 
Gordon (7)], and the fact that the rule is not 
to be found~in express terms in the Civil 
Procedure’ Code is no bar to the adoptign of 
its principle in a praper case. But s0 much 
being ‘admitted the question still: remains 


whether the rule is applicable in: the present 


case which stands thus. ° = ʻi ` 

On 'the 19th January 1909 the inéd 
Subordinate Judge .in ‘the - Court : below 
delivered judgment’ in a ‘suit between the 


_ plaintiff who is the Mohunt of- the‘ Budh- 


Gaya temple and the defendants who are two 
Budhist priestsand ‘the Secretary of ‘State for 


“India in Council. The suit was for recovery ‘of 


possession. of a samll house close ‘to the 
temple, known as fhe ‘Burmese rest-house 
and among other prayers in -the plaint was 
a “prayer for the removal- from the -house of 
two images of “Budha enshrined therein by 
defendants priests: . The Subordinate ~ 
Judge’ decided the suit in: favour -of. the 


-plaiatifi The ‘judgment: is not before me, 
but no doubt coming tothe conclusion he did, 


the Subordinate Judge was bound to make 
(10) 250. 898, oo 


' 
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an order for the removal of the two images 
and-the judgment accordingly directed that 
the images shonld be removed within a 
month from its date, and that the house should 
be vacated by the defendants priests within 
the same time. One of the images had been 
placed in the house in 1895 and the other 
apparently not long after. _ Apart from any 


other consideration the Subordinate Jadge’s ' 


order appears to me to be harsh in regard to 
the time limited for carrying it out. It ap- 
pears still harsher when it is known that the 
decree was not signed till the 5th- February. 
On the 15th February the defendants priests 
applied to the Subordinate Judge for a stay 
of the order, but no order was’ made on that 
application and on the 25th February, the 
petition on which the present Rule was is- 
sued was filed in the High Court. Au ap- 
peal against the decree was also filed on the 
same day. 
. These being the facts it is contended for 
the plaintiff, (the opposite party showing 
cause), that the ‘petitioners (defendants 
priests) are in contempt and cannot be heard 
because they did not remove the images or 
apply to the High Court before the 19th 
February: That is to say because they did not 
apply to -the High Court till the 25th 
February and so far disregarded the order, 
the operation of which they now seek to sus- 
- pend. In these cricumstances, I do not think 
that this is a case in-which the rule in ques-. 
tion should be enforced even if it applies. 
No doubt the petitioners are not seeking 
to set aside the order on.the ground that the 
order isirregular (thatappears to be-an excep- 
tion to the rale recognised in England) but 
apart from anything else the facts that the 
Subordinate Judge passed -no order on: their 
petition of 15th February, savés them, in 
my opinion, from being in contempt. But 


even if they are in contempt the dates I have - 


‘mentioned justify us in regarding the case 
as exceptional. [Of. Herring v. Clonery (4)]. 
In the present case, therefore, it is not neces- 
sary to go outside the four corners of Order 
41, Rule 5 of the new Code. Itisa mere 
question whether the application should be 
granted or not, due regard being had to the 
conditions laid down in Sub-Rale 3 of that 
Rule. Now the petitioners ‘tell us in sub- 
stance that the images of Budha are works 
of art, that it is difficult to find suitable 
accommodation for them, and that their safety 
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and baanty my bə endangered, if they are 
removed before proper arrangements have 
baen made for their custody. These conten: 
tions ara not seriously denied and that is 
sufficient for the purposes of clause (a) of 
sub-rale (3), which requires the Court to be 
satisfied that substantial loss „may result to 
the party applying for stay ofexecntion unless 
the order is” made- The next condition 
requires that an application should be madé 
without unreasonable delay and I think thera 
was no such delay in the present cage. These 
ere the two preliminary conditions. ‘The 
third condition requiras security to be given 
by an applicint for the due performance of 
such decree or order as may ultimately be 
binding upon him and this the applicants 
are willing to give. There being no bar to the 
grant of the application it is, in my opinion, 
Froper and reasonable in. the circumstances 
that it should be granted to the extent in- 
dicated by my learned brother. al 
ii ‘Rule made absolute, 


— maa 


' (B. c. 10 C. I. 3. 640) a i 
CALCUTTA HIGH COURT. ` F 
Secoxp Cryin Appears Nos. 830 AND 936 TO" 


950 or 1909. 
November 19. 1909. E 
Present:—Mr. Justice Brett and Mr. Jastice™ 
Sharfuddin. 


Bibi TAIBATANNESSA CHOWDHURANI 
—PLAINTIFF—APPELLANT `` 
VETEUS 


PRAVABATI DASI—Darexpant— 


RESPONDENT. f 
Priority—Tule—Purchuser at sale in execution of 
reat decree—Purchtver at sale in execution of mort- 
gagi-decree of priro of talng—Fncumbrance, annul- 
ment of —Bengal Tenancy Act ( VIII of 1885), 8. 167— 
E: tempel by conduct. j . a. 
The purchaser of a durpatni falug atthe sale in 
execution of tho landlord’s claim for rent acquires a 
title to the ‘whole talug preferential to that which 
& mortgagee by his purchase in execution of his 
mortgage degree acquires in portions of the 
ta‘ugq- The former can recover the full rents from 
tha tenants. f - 
Gop: Nath Mahapatro v. Kashi Nath Beg. 1 Ind. 
Cas 35; 1_0. W. N. 412;90. L J. 234, followed. 
The defendant claimed to hold encumbrances bnt” 
shə had disputed the right of the plaintiff, the 
purchaser of an entire durpa'mi talug under a gale 
for arrears of reut and thus had denied the plaintiff's 
right to issue a notice to annul the encumbrances, 
In consequence, the plaintiff wag involved in liti- 
gation to prove her title, which was not concluded 
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till. December 12, 1906, and the notice was served 
within a year of that date: 

Held, that, as in consequence of the ondua of the 
defendant the title of the plaintiff was not finally 
determined till long after the date of the plaintiff's 
purchase, the defendant having raised the dispute 
aud caused the deluy cannot in equity be allowed 
now to say thatthe title under which: the ‘plaintiff 
claimed to issue the notice was perfected, for the pur- 
poses of section 167 of the Bengal Tenancy Act, on we 
date of the plaintiff’s purchase. 


Appeals from the decrees of the District 
Judge of Burdwan, dated March 31, 1908, 
modifying those of the First Munsif of Katwa, 
‘dated August 26, 1907. | 

Dr, Rash Behary Ghosh and Babu Nares 
Chandra Sinha, for the Appellant. 

Babus Dwarka Nath Cnakravartt. Nalini 
Ranjan Chatterji and Sajani Kant Sinha, for 
the Respondent. 


Judgment.—In these appeals, the 
` contesting appellant is Sirimati Bibi Taibat- 
annessa Chowdhurani Saheba and-the con- 
testing respondent is Srimati Pravabati Dasi. 
The main pointin dispute between them is, 
whether the appellant, under a purchase made 
by her of the entire durputnt talng Ohuk 
Baharan on the 6th June 1904 at a sale in 
execution of a decree for arréars of rent 
brought against the original durputnidar by 
the putnidur, has acquired a good title to 
the whole tuluq and whether, on the basis of 
that title, she can recover the fall rents from 
the tenants of the talug, or whether the re- 
spondent, under three purchases made by herof 
shares inthe durpufnt, aggregating 8 annas 


8 pies, on the llth December 1903, 9th- 
March 1904, and 19th May 1904, respectively, 


in execution of mortgage decrees obtained 
by her against some of the durputnidars has 
acquired encumbrances on the durputni to the 
extent of those shares which encumbrances 
the appellant has not legally annulled ky no- 
tices issued on the’ 29th July 1907, and 
which, in consequence bar the appellant from 
recovering the rents in respect of those 
shares in tke durputne. 

The Court of first instance held shat the 
encumbrances were acquired by the respond- 
ent by her’ puchases, but that they were an- 
nulled by. the notices served on her by the 
appellant on the 29th July 1907, and that 
the appellant had acquired a good title, as 
purchaser of the whole durputnt, to the 
whole of ‘the rents from the tenants, and 
disposed of the suits accordingly. 
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< On, appeal, the lower appellate Court haa 
held that the notices were not properly :serv- 
ed by the appellant on the respondent under 
the provisions of section 167 of the Bengal 
Tenancy Act within the period of limitation 


_ fixed by that section, and that, therefore, they 


were invalid, and that by them the encum- 
brances acquired by the respondent have nok 
been annulled. The District Judge has set 
aside the decrees of the Munsif in all the 
puits and has decreed the appeals. | 

The judgment of the lower appellate Court, 
we may observe, has not been carefully 
worded but-the meaning seems to bə clear. 
Bibi Taibatanuessa Chowdhurani Saheba has 
appealed to this Court in all the cases, 

The facts of thesa cases are peculiar and 
the appeals must be decided in accordance 
with the law on the basis of these facts. It 
appears fromthe dates stated in the record 
that the suits to enforce the mortgages 
brought by Pravabati Dasi, the respondent 
and the proceedings taken by the putnidar 
against the durputnidar to enforce his claim 
for recovery ofrent were instituted within 
a few months of each other, and thé respond, 
ent also appears to be one of the tenants of 
the durpuint. It is, therefore, hardly open to 
the respondent to contend that she was not — 
aware of the proceedings taken by the putnidar 
to recover arrears of rent. Indeed, a few days . 
after'the sale of the durputnt and the pur- 
chase by the appellant on the 4th June 1904, 
she put in under section 311, Code of Civil 
Procedure, an objection to the sale on the 2nd 
July 1994 and, after it had bean decided in 
favour of the appellant on the 24th June 
1905, she appealed against that decision to 
the High Court, with the result that the 
case was not finally decided by the High 
Court in favour of the present appellant till 
the 12th December 1906. Notices under sec- 
tion 167 of the Bengal Tenancy Act were 
served by the appellant on the respondent 
on’ the 29th July 1907. The Court of first 
instance, on those facts, held that, for. the 
purposes of these suits, the date of sale men- 
tioned in section 167 of the Bengal Tenancy 
Act was the date o: the final confirmation of 
the sale by the High Court, and, as the 
notices were served on the respondent by the 
appellant within one year from that date; 
they were in time and operated to annul the 
encumbrances acquired -by the respondent and 
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gave the appellant title to the whole of 
the durptitni. The lower appellate Coart 
has held that the date of sale within the 
meaning of section 167 ofthe Bengal Ten- 
ancy Act mast be taken to be the actual date 
when the sale was held, and, that, as the 
notices were not served withiu one year from 
that date they were ineffectual to annul the 
respondent's encumbrances. 

In’ these appeals, the mrin point urged is 
that there is, in these cases, no question of 
auntlling encumbrances atall, but that the 
real question for-decision is which of the two 
purchases, that is to gay, that of the appal- 
lant at the sale in execution of the decree for 
arreara of rent or those of the respondent 
atthe sales in execution of her mortgage 
decrees against some of the durputnidars gave 
priority of title. There can be little doubt 
that this was the view taken by the respond- 
ent when she pub in her application under 
section, 311, Code ‘of Civil Procedure, disput- 
ing the legality of the sale, at which ‘the 
plaintiff parchased, and the validity of the 
i plaintiff's title, and we think that this is 
the view which must prevail in these cases. 
Both the respondent and the putnidar-at about 
the same time were seeking to satisfy 
their claims against the durputnidars by 
enforcing their respective liens against the 
durpuint and the sales in execation of the 
decrees obtained on the basis of their re- 
spective titles took place within a féw weeks 
of each other. The defendant respondent 
was fally aware of the arrears of rent 
and the first claim that the law gave to 
the landlord to recover the rents by sale of 
the tenure. Instead of discharging the land- 
lord's claim and thus sgtting the estate 
free, for the:enforcement of her own liens 
under the mortgages, the respondent pro- 
ceeded, in apite and in defiance of the 
landlord’s claim to sell up and purchase 
‘portion of the holding. She afterwards dis- 
puted the validity of the-appellant’s title 
by patting in an application under section 
811 of the Code of Civil Procedure denying the 
legality of the sale at which the appellant 
had purchased and, having failed in that, 
she now claimsthe proferential title to por- 
tions of the holding purchased by her as 
against the title of the appellant to the 
whole holding sold in the enforcement of 
the landlord's claim. In such circumstances, 
the question really is who acquired prior title 
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to the holding by ‘her purchase ‘and 
the -question of annualling tha respondent's 
parchases as eocumbrancas does not, in oue 
opinion, really arise. We see no reason to 
differ from the view taken by this Court in 
tie case of Gopi Nuth Muhaptro Y. Kashi Nath. 
Beg (1). We hold that the purchaser at the 
sale in execution of the landlord's claim- for 
rant acquired a title to the whole of the hold- 
ing preferential to that which the mortgagee 
by her purchases in execution of her mort- 
gage decrees acayired in portions of thé 
holding. 

Furthermore, we are inclined, in a case 
like the present, to hold that the respondent - 
cannot be heard to dispute the appellant’s 
title on the ground of limitation which has 
bzen accepted by the lower appellate Court: 
The respondent baing the person claiming 
ta hold the encumbrances had, in the ‘pre- 
vious litigation, disputed the right of the 
appellant, the parchaser of the entire hold: 
irg under the sale for arrears of rent, and 
thus denied the right of the purchaser ‘to 
issue notices to annul the encumbrances. In 
consequence, the appellant, the purchaser of 
the entire holding, was involved io litiga- 
tion to provée her title which was not con- 
cluded till the 12th December 1906. The 
‘notices ` were served within a year of that 
date. In such circumstances, in consequence 
of the conduct of the respondent who is the 
paraon claiming the encambrances, the title 
of the parchaser under which she issued the 
noticas under” section 167 of the Bengal , 
Tsnancy Act was not finally determined till 
it was substantiated before the High’ Court 
in December 1906, and the respondent 
having raised the dispute aid caused the 
delay cannot, in equity, be allowed now. 
to say that the title under which the appellant 
claimed to issue the notices was perfected for 
the purposes of section 167. of the Bengal 
Tenancy Act, on the 4th. Jane 1904. 

Tne rasult, therefora; is that we dacrea all 
ju lzmsahb and 
dzeraas_o0f the lower appellate Court and 
restora the jadgmant and decraes of the Court 
of firat instance with costs in all Courts. 

h Appeal allowed. 

(1) 130. W. N. 412; 1 Ind. Cas. 385; 9 C. L. J. 284. 
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YU. BAR. 1909, I, Buddhist Law, e. 1) 
UPPER BURMA JUDICIAL R ~ 
_ SIONER'S COURT. . i] 
“Beconp Civic AppKaL No. 225 oF 1908. 
March 29,1909. ° |: 
F'resent:—Mr. Shaw, JC. 4; 
“NGA CHIN DAT—PLAINTIFE — APPELLANT 
` “versus 12 
MI KIN PU—Davenpant—Rusvoxpsxt.. 
~- Buddhist Law —Marriaje—Restitution of conjugal 
rights—Itight of surit—Suit for restitution not} birred 
by the rule alloxing divorce at will, 


A Burman Buddhist is entitled to sus forrestitution : 


of conjuagl rights. 

The rule of Buddhist Law which allows al divorce 
“at the willof one party, on surrender of. all the 
joint property and ‘payment of-all.the joint /debts, 
without any fault in the other party, does not bara 


suit for restitution of conjugal’ rights and is not - 


opposed to the observance of conjugal rights ına sub- 
sisting marriage. A mere desire for suchs divorce. 
is an- insufficient defence i in a suit for restisution of 
conjugal rights. 
Mi Kin Lat v. Ba So, 
Div., p. 3, explained. ` 
5 Nga Nga v. Mi 8u Ma, S.J., L.B. 1391; @issensed£rom. 
Mr. -J. O. Ohatterjee, for the Appellant, NA 
Mr. A. C. Mukerj-e, forthe Respondent. : 
Judgment.—Plaintif-appellané ' sued 
. for restitution of conjugal rights. eat A 
| * ; * * +, 
Plaintiff-appellant’s allegation was' that 
. defendant-respondent left -his house’ on the 
2nd July 1907 oe ‘cause, and refused 
to, return, a 
, ou IN > oo E 


"U.B.R." 1904-08, “Lr Budd. L. 


i ‘Ib remains to consider the question whether 
the lower appellate Court was right, in 
-holding that; as a consequence of the decision 
in Mi Kin Lat v. Ba So (1),a Burman Buddhist, 
cannot sue for restitution of conjugal rights. 
The point was raised by defendant-re- 
apondent i in her memorandum of appeal in 
the District Oourt. - 
-The learned Additional Judge i is of opinion 
, that since, :by the decision cited, divorce at 
“the will of one-party withoutany fault in the: 
other party has been held to be obtainable, 
by the surrender: of. all“ the joint property 
and payment of all the joint debts, ‘the view 
formerly taken by the Recorder of Rangoon; 
that a suit for restitution of conjugal, rights 
"will not lie, must be réverted to. | 
The Recorder’s decisions on. “the point are. 
not available. But they are referred to in 
Nga Nowe v. Mi Su- Ma. (2). They; appear, 


(1) U.B.R. 190408 11 Budd. L. Div._p. uae ts 
(3) S. J., I. B, 391, | ; 


| 
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from jebat i is there - said, to have: proeeedd 
on: “the ground that any rolief granted might 
be rendered’: ‘nugatory, at. the aa of the: 
unsuccessful party. -> : 
Iam unable to see any force in “the argu. 
ment. As was: especially insisted on in .M?t 


_ Kin Lats case a) the particular ‘kind of 


divorce i in question is not divorce at, will or 
at mere eaprice; but is subject to the,’ condi- 
tion or penalty of loss of all the joint property 
and payment of all the joint debts. 

The party against whom a decree has been 
passed in a suit for rastitution, if he wishes. 
to .escape from the effects of it, must sue for 
divorce, and having’ no fault to urge against 
his` partner hè must, in order to: succeed, 
resign all the joint -property and'pay the joint. 
debts. These are substantial obstacles which 
may neve be removed. While the marriage 
subsists the parties have rights and duties, . 
and there is nothing in’ Mi Kin teat v. Ba So 
(1)-inconsistent with that position.. : 

On the contrary, the view taken- was that, 


- while insisting upon the husband . and - wife 
‘observing their duties to each: other; the 


Buddhist- Law- -givers had provided ‘for. cases’ 
where, owing to the weakness. of “human 
nature, a married . couple could .not live 
amicably together, and that. the rules relating 
to a divarce of the kind in ' question wete“ no 


_ more opposed"to the observance of conjugal 


duties in-a subsisting ma marriage, than those 
providing for divorce in other circumstances. 

The Additional Judge of the District 
Court thinks thata suit for restitution > of 
conjugal rights was unknown to the Barman 


Buddhists till it was introducad by the 


British Courts. 


_ I‘am not prepared to agres with him. The 
rules of the Dhammathats imply- that the 
Judge's interference.was invoked to‘ compose 
conjugal differences, and restore cohabitation. 
This is dsducible from the- foxes Dictate in 


_ Mi Kin Làt's case (1). : 


Besides, the point is. not ee: Unless 
inconsistent’ with the Buddhist Law, a ‘suit’ 
for restitution of. conjugal rights naturally 
lies, and, as already explained, J am unable 
to find ‘that there ig any such "inconsistency. 
The fact that desertion for three years or one 
year might mature into a divorce, if no steps 
were! taken to bring-about a resumption of - 
cohabitation in the meantime, does not, in a 
opion; establish one. 


. 
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'Tthas beencontended on behalf of defendant- 
respondent that defendant-respondent could 
defeat the present suit by claiming in her 
defence a divorce with surrender of the joint 
property, etc. On general principles it would 
probably depend whether it was convenient 
to allow a defendant to set up such a 
counter-claim. Of. Broom's Common Law, 8th 
Ed., p. 147. But it is not necessary to go into 
that question, as the dengan tre; punden’ 
did not take that course. 

.1 It has further been urged that since,as a de- 
fence toa suit for restitution, a‘defendant may 
succesfully plead the lesser ‘kind of cruelty 
which would entitle to # divorce with -an 
equal partition of property (Nga Pye v. Mi 
Me (3) and Nga Sein v. Kin Thet Kyi (4), the 
defendant-respondent, -by pleading that she 
wished to divorce plaintiff-appellant on condi- 
tion ofsurrendering all the joint property, ete., 
shovld get’a decree. But a mere desire for 
such adivorce would certainly. bean insufficient 
defence, and this also was not actually the 
defence which defendant-respondent set up. 
< The decree of the lower appellate Court 
is set aside, and that of the Township- Court 
an iat I make no order as to costs. 

' Appeal allowed. 


Í (8) U. B. R. 1902-08 11 Budd. L Div p 6 
` (4)_U. B. R. 1904-06 11 Budd. L. Mar. 15. 
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š ~ (U. B. R.1909, I, Limitation, p. 7.) 
` UPPER BURMA JUDICIAL COMIS- 
SIONER’S COURT. 
Second Civit APPBAL No. 278 oF 1908, 
_ February 1, 1909. 
Present:—-Mr. Shaw, J. C. 
NGA SHWE DOK AND ctugsrs— 
Ena NDAN a 
- versus 
NGA NU AND pk, T AND 
NGA PU— DEFENDANT— RESPONDENTS. 

" Tamtation Act (XV of 1877), Boh. II, article 10— 
Right to redeem property in possession ofa usufrnc- 
tuary mortgagee dora not admit of physical possession, 

- A right of redemption of property in the posses- 
sion ofa usufructuary mortgagee does not admit of 
physical possession and, therefore, limitation for a 
gaib for “pre-emption based on the sale of such a 
right runs from the date of the registration of the 
saje-deed. 

Shiam Sundar v. Amar.at Begam, 9 A. 234; Bhawani 
‘Bershad v. Attar Singh, 68 P. R. 1884; Gafar 
Khan v. Sattar, 160 P. R. 1889; Tikaya "Ram v. 
Dharam Chand, 45P. R. 1896 ; Panna v. Bhagwan, 
16 P. R. 1902, 15 P. L. R. 1902, followed. 

Mr. 0. G. S. Pillay, for the Appellants. 
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Mr. J. O. Chatterjee, for the Respondents. | 


` Judgment.—Defendant-respondent, 
Nga Pu, sold the land in suit to the defendants- 
appellants by a document dated 29th May 
1908, which was registered on the 18th Juné 
1906. On the 16th December 1907 the other 
respondents sued to enfored an altees ‘right 
of pre-emption. 

Defendants from ‘the-first pleaded that such 
a suit was barred by limitation, but in the 
First Court the real point of AG does 
not seem to have béen raised. ` 

In the lower appellate Court . ajda in this 
Court, however, it was explicitly alleged on: 
behalf of the defendants-appellants that the 
suit was, barred under artiole, 10, of Schedule 
II to the Limitation Act, by being instituted 
more than one year after the date on which 
the sale-deed was registered. Plaintiffs re- 
spondents, on the other hand, count ‘from the 
date of appellants’ taking ‘physical possession 
after redeeming the mortgage. : 

The Additional Judge ‘of the District Court 
said that he could find no authority for the 
contention of the learned Advocate for -defen- 
dants-appellants that the subject of the sale 
did dot admit of physical possession, because 
the land was at the time of sale in possession 
òf a usufructuary mortgagee. He -took it 
that the subject of the sale ‘was the land; 
and that as land admits of physical -posses- 
sion by its nature, it was-immaterial whether. 
it was in possession of & v Reman ues: mort- 
gagee or not. 

At first sight this seems to be a correct 
construction and application of article 10, 
but closer consideration shows that it is not. 
“ The subject of the sale-was the vendor's in- 
terest in the property and that was what the 
Transfer of Property Act calls the right to 
redeem,—an incorporeal right, which from its 
nature did not admit of physical possession. 

The commentaries mention several deci-~ 
sions to this effect. I do not know what book 
or books of reference the Additional Judge of 
the District Court had.at his disposal on the’ 
Limitation Law. There are well-known works 
by Mittra, Starling and Rivaz, not to attempt 
an exhaustive catalogue. All these-mention 
the case of land in possession of ‘a mortgagee 
and cite the decisions just referred to; and 
they do not, as far as I can see, so much as 
mention the view taken by the -lower ap- 
pelate Court. 4 = 
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; The following crse3 may ba mantioaed : — 

Shiam Sundar v. Amanat “Baga, (1), 
Bhawani Pershad v. Attar Singh (2). 1 Qafar 
Khan v. Sattar (3), Tikaya Ram v. Dharam 
Chand (4). : y 


Mitra says, “Under Act XIV of 1359 the 


starting point was the dite of taking posses- — 


sion, under Act IX of 1871, it was the date 
of taking. actual possession, but uncer this 
Aot (XV of 1877) itis the date of taking 
physioal, nə3sə33ion. There crn ba n7 physi- 
cal possession of an intangible thing such as 
a. right. to a reversion, or a right of -edemp- 
tion „ot Property in.the usufructuary. posses- 
Sion of @ mortgage. . . . . L i, ot 
. . The words- “physical” is higaly rez- 


trictive, and the term “physical possession" 


means, ‘personal and immediate. possession.” 
And again, The words ‘doesnot admit of 
physical possession’ in this article mean ‘does 
not, for the tim being, admit of physical pos- 
session ’.” The last sentenca is .a qiotation 
from a recent (1902) Punjab case, Penna Lal 
v: Bhagwan Das (5), where it was -held that 
a house in the occupation of a tenans, when 


sold, did not admit of immodiate -ahysical-. 


possession. | ; O a A 

2, Starling says that under Act IX of.1871 
there were differencas of.opinion as to whether 
the purchaser of an equity of redemption (sie. 
right to redeem). got “actual possession” when 
the equity of redemption was completely 
transferred to and vested in him eg., by 
mutation of names, or whether actual posses- 
sion was obtained-when the'deed of sale was 
executed,,or when, the sale was otherwise 
completed .as by payment of the rurchasa 
money; and he adds, “These questions -have 
been set at rest by the alteration in the pre- 
sent article, which provides that when physi- 
cal possession can b3 obtained, then that. is 


the date whenca the period of limitation runs, * 


otherwise it runs “from the date of tke rezis- 
tration of the document of sale.” f 3 
| This explanation of the-alteration ia the 
law seems to me to support the conssriction 
which I have adopted, and to show that as, 
in the present cise, the purchaser of theright 
to redeem could not gat physical pessession 
till he redeemad, the intention of the Logis- 
lature ,was that limitation should run from 


the date of registration. 


-} 
: (1) 9 A, 234. g (2) 68 P: Re 1884. 
(8) 160 P. R, 1899. (4) 45 P. R. 1805. - 
(5) 16 P. R. 1902, 16 P, L. R. 1903, kah 
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In view -of my dazisioa 0a bhs point of limi- ` 


tation, it is uaņecassary to go into the m3rits, 
of the case. . 


The, deoraes of tne lowar Courts ara gab’. 


aside and ‘the plaintiffs-raspondents’ gaib is 
dismissed with all costs.. 


es “Appeal allow2d. 





. (U B. R 1909, J, Mortgage p 5) ` l 
- UPPER BURMA JUDICIAL COMMIS- 


SIONER’S COURT. =~ 


First Civin Aepgat No. 174 of 1903, . 
January 15, 1909, 2 
Present:—Mr. Shaw, J.C. *. 
“MI NAN MYA—DEFRNDANT—AÅPPELLANT. 
. versus o > 
NGA: ` HMI—PiarNTIrer— RESPONDENT. 

Court-fes—Siit for ejestment of mortgajor by vindke 
fron moregages—Court Feer Act (VII of 1870), 8. 7 
(v) (1) and (e)—Mort;1ga—Cloz on redempti m— 
Condition. in mortgaze-dead giving- mortgaz16 right to 
sell proverty without interventiot of Cout—Sa'e 
held in erercite of’ such power—Whether can be set 
aside—Riyht of bona fide purchaser for vahes, s 

A suit for ejectment of mortgagor by the vendee 
from the mortgages, entitled to sell the property with. - 
out the intervention of Court, isa suit for“ Possession ` 
and is liahle to ad valorem Oourt fee under section (7): 
Cv) (0) or (e) of the Oourt Fees Act. , 

In Uppor Burma, where the Transfer of Property 
Actis not in force, the general rules contained in 
the Act should be applied in dealing with the cise 
of a morgage, as representing principles of justice, 
equity and good consoienca, while not adhering to 
the letter aud having ‘regard to tha circamstanoes 
of each case. - 

Generally speaking, in a simple mortgage &- power 
of, privato sale-is invalid but that if a sale is held 
in exercise of such a power, it is nob to be impeach. 
ed, though the mortgagor may ane for damages if he 
can show that hé was demnified. 


Where shere was w clause in the'deed of mortgagé : 


giving the mortgagee tho rightrto sell property 
without the intervention’ of (‘ourt and the gale: 
was held and tho mortgigor had seven months’ 
notice: . 4 i "3 

Held, that a bona fide purchaser for valao of the. 
property -was entitled to recover possession from tha 
mortgagor. : pm 

Nga Kyaw v. Yu Nu’, U.BR, 1907, II, Mortgage 
page lj Druse't yv. Wise, 3 W. R 157; Neelakandhan v. 
Anantha Krisina Aiyer, 30 M. 61, 16 M.L J. 492; 1 M. 
- L. T. 426, referred to. E p Si i 

. Mr. H. M. Lutter, for the Appellant. 


Mr. A: U. Mukerjea, for the Respondent. 
Judgment.—Plaintiff-respondent 
sued “to eject” defendant-appellant from a 
house and land which he had: bought at an 
suction Beld at the izstanca: of ‘defendant-ap- 
pellant’s mortgagees, J have required ad uae 
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lorem Conrt-fees to be paid, the suit being 
properly one for possession liable, to stamp 


duty under section 7 (v) le) or (e), Court Fees 
Act. 


The defence at up in the written statement - 


was thatthe sale was held without defendant- 
appellant’s knowledge which was admittedly 
contrary to the fact. 
~ The real points in disputé were whether a 
clause i in the mortgage-deed giving the mort- 
gagees ‘the right to sellthe property without 
the intervention of the Court was valid, and, if 
not, whether plaintiffi-respondent was still 
entitled to recover possession from defendant- 
appellant, 

These are the only points ; for determination 
in the present appeal. - i 


` The District Court granted plaintiff-respond- 
ent a decree for defendant-appellant’s eject- 
ment. The learned Judge seems to have been 
a good deal’puzzled as to the law applicable, 
whether the rules contained in the Transfer 
of Property Act should be followed and if, so, 
what they meant. His difficulties were appar- 
ently due in part to his having failed to appre- 
hend correctly the meaning and effect of the 
decision in Nga Kyaw v. Yu Nut (1), case 
where the question was whether the plaintiffs 


had the right to redeem in face of a condition - 


in the mortgage-deed by which, they hadagreed 
to make over the property to the mortgagee 
ifthey failed to redeem by a certain date. Briefly 
the view which was there taken was this:— 
On general principles of equity, justice and 
good conscience the plaintiffs are entitled to 
redeem. The rules contained in the Transfer 
of Property Act may be regarded as principles 
of equity, justice and good conscience. As 


the Act is not in force in Upper Burma the. 


Courts are not bound by the letter of it, 
and need not observe the distinction between 
| anomalous and-other mortgages. But if the 
letter of the Act were applied, this would not 
affect the decision, 3ince assuming that the 
mortgage was one ofthe regular kinds govern- 
‘ ed by section 60, the plaintiffs must succeed 
on the principle embodied in that section, and 
assuming that it was am anomalous mortgage, 
the plaintiffs would still succeed on the terms 
of the contract; under section 98. In face of 
this position, it is not intelligible how the. 
question, whether section 98 of the Transfer 
of Property Act is one of the sections to be 


- (1) U. B. R. 1907, II, Mortgage p. 1. 
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followed by Courts in Upper Birma could 


present itself as one for serious discussion. . 
For the same reason it appears to me to be 
immaterial whether section 98 overrides sec- 
tion 69. But asa matter of construction, ib. 
is clear that the provisions of section 98 deal- 
ing with anomalous mortgages are in the 
mature of an exception. The mortgages speci- 
fied in section 58 and the combinations of 


them specified in section 98 are governed as, 


to the rights and liabilities of the parties by 
thé general rules contained in the Chapter, 
including section 69, but anomalous mortgages, 

are declared to be governed by the terms of 
the Contract; that is to say, they are “not 
governed by “those general rules. 

In the present case, however, the mortgage 
in question was clearly a simple mortgage, and 
the bye-agreement as to sale did not alter its 
character. To take the contrary view would 
be to render section 69 of no -effect. 

Hence if the Act applied the case would be 
governed by section 69. | 

As to whether the third paragraph « of that 


section applies only to the classes of mortgages” 


specified under heads (a), (b) and (c) in the 


first paragraph, the language of the section is- 


not as Incid as it might. be. But there are 10 
limitations to the application of the third- 


paragraph and. construing the whole section ° 


together, I think that ` ‘in the professed exer- 
cise of such a power" must be referred to. the 
first part of the first paragraph, and that 

“otherwise improperly exercised” covers the 
case where the power is invalid because nòt 
falling within clause (a), (b) or (c). This 
appears to be theinterpretation put upon it 
by Ghosh .(see his notes to section 69 on page 
855 of his work). © Gour cites Doucett v. Wise 


(2) apparently as authority for the contrary’ 
view (Gour’s Law of Transfer in British’ 


India, Volume II, paragraph 1097). But 


that case was decided long before the Trans- à 


fer of Property Act was enacted. 


It follows that. Hf the Transfer of Property- 


Àct had been in force, the power under which 
the sale by the defendant-appellant’s mort- 
gagees to plaintiff-respondent was effected 
would have been invalid. Buton the other 
hand, the 
have been at. liberty to impeach the sak. 
Her remedy would have been in a suit for 
compensation, and she would have had to 


prove in such a suit that she was damnified. 
(2) 3 W. B. 157. 


defendant-appellant- would not, 


Ki 


K 
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It remains to.cons'der what should be done 
, on the principles of equity, justice and good 
“conscience. 
- An agreement giving a power of sale i is in 
ue sense, no doubt, an interference, with the 
‘right of redemption (Cf. Ghosh’s first note 
.to section 69, Transfer of Property Act, at 
page 851 of his Law of Mortgage). But the 
general rule as stated by Ghosh in'his work 
is that the mor:gagor has “the right to 
redeem the mortgage before it is foreclosed 
` or the estate is sold by the mortgagee ” (3rd 
Ea. ., page 264), and ‘where-a default has 
taken place, the mortgagee has ‘ ‘ generally 
“ppeaking the right to foreclose or to sell the 
mortgaged property” (Ib., page 328)—in the 
case of asimple mortgage to'sell. This being 
80, an agreement for sale (even without 
the intervention of the Coyrt) seems to beat 
least distinguishable from ordinary clogs to 
redemption. Although the right to sell is 
strictly confined in many ‘systems of law to 
sale through the intervention of the Court, 
this is not the case with mortgages under the 
„English Law, or with English mortgages and 
some other mortgages as well, ‘under the 
Transfer of Property Act. From Ghosh’s 
observations ou pages 273 segg.. ib would ap- 
pear that the doctrine against clogging 
redemption is no longer regarded in England 
with the same favour as.it was. Hesums 
up his account by saying that “in the more 


modern cases the Court has generally pro- . 


ceeded upon some independent ground of 
equity arising out of the relations between 
the parties.” 

In India it is admitted that the doctrine 
in question is not open to the same objection, 
and it continues to be affirmed by the Courts 
(see Ghosh's Law of Mortgage, pages 19 and 
282). But from the accounts given by 
Ghosh and Gour of the judicial decisions 
before the Transfer of Property Act, it is 
evident that there was considerable conflict 
of opinion as to whether an agreement for 
private sale should be enforced as a matter-of 
equity. It is unnecessary to refer in detail 
to those cases. 

Gour concaives that the Courts, in dealing 
with transactions entered into before the 
Transfer of Property Act, will be guided by 
the Calcutta and Bombay: decisions ' which 
incline in favour of a private sale when snot 
exercised in a fraudulent or improper manner, 
opinion having crystallized in this direction 
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before the Act restored the earlier law. Bat 
he staże that the decisions are so conflicting 
that it is impossible to reconcile them (Volume 
II, paragraph 1077 and notes to same), 

A recent Madras case, Neslakandhan Num- 
badrizad v. Anantha Kr ¿shna Atyer (3) has been 
referrad to on behalf of defendant-appellant 
as supporting the ccntention that the sale now 
in question ought to be set aside. Bat that 
Was a case where there was a stipulation for 
perpetual renewal of the mortgage, and the 
mortgagor's claim to redeém in spite of that 
stipulation, was upheld. There was no ques- 
tion of sale. The position was not unlike that 
in Nge Kyaw v. Yu Nut (1); above cited. 

A case like the present isdifferént. But in 
Upper Burma 1 think that in dealing with 
such a case we should still apply the general 
rules 2ontained in the Transfer.of: Property 
Act, as representing principles of justice, 
eqnity and good conscience while not:-ad- 
hering strictly.to the letter, and’ -having 
regard to the circumstances of the particular 
case: - A 
Now what are the principles applicable to 
the prasent case to be extracted from the Act? 
—that generally speakingina simple mortgagb 
2 power of private sale is invalid, but that if 
a saleis held in professed exercise of such 
power it is not to be impeached; but thb 
mortgagor may sue for damages if he can 
show shat he was damnified. . Y, 

We have next to see under what circum- 
stances the agreement for gule _ Was hore 
carried out. -> 

The mortgage deed was ereutöd: on the 
19th Fəbruary ` 1904. In 1907 plaintif- 
responłent sued defendant-appellant. -in 
Oivil Regular No. 144 of that ‘year for; 
ejectmant, alleging a purchase from. her 
mortgegees in March 1907, and she de- 
fended the case on tne ground that she had 
not received due notice of the sale and only 
heard of it some 10 days afterwards. An 


~- attempt-was made to prove the service of two 


notices of demand tin November 1906 and 
February 1907, but it was held that they 
were not proved to have been served. -The 
date ož institution was the 27th May 1907, 
and tha date of decree, the 30th September 
of the same year. Following on that decree, 
the moartgagors gave defendant-appellant 
precise notice in terms of the mortgage-deed 


(8) 82 M. 61; 16 M. L. J, 462; 1 M. L.'T, 426, 


$3 
NGA BLA v. NID BLA EYU, 
“ omithe-9th' September 1907,-and the gale:now 
in- question- -was. held on: the 31st October 
1907. It is” cléar that defendant-appellant 


actually had notice that hér mortgagees werè ` 


taking atéps toenforce tha mortgage-deed from 
the time she became aware of the firat ‘sale. 


She thus. had actually some seven months ab ` 


least to pay what she owed under the -mort ` 
gage and save’. her; property from : ‘sale, 
Plaintiff- respondent on‘ the other hand is 4 
bond fide purchaser for value.. ” He had bought 
in’ March 1907, and had to buy again at ań 
enhanced price in ‘Dotober 1997: Thisi ‘is not 
disputed. es 

Defendant- ‘appellant did her beat—if not 


45. preyent the, sale, ab least to gain time.” 


She objected tothe first sale, and protested 
against the second. one being held.- But she 
isnot shown to’ have made any attempt to pay 
her debt.. <; f 
‘It would be gaing bayond what the Träns: 
fer of: Property Act would have permitted, if 
it had’ been in. foree;’. to set ‘aside the ‘stle.” 
The result would be to compel the mortgagees 
to”’sue for sale; 
‘undoubtedly give defendant- -appellant ’ more’ 


an time—more time than ‘she had ‘any -right-to 


expect, —it is-very. doubtful if it would- really 
` benefit her in the end-to ‘set the: sale ‘aside. 
“It would ‘certainly. benefit nobody else;.and it 
appears to me to be: impossible ‘to’ redéoncile 
with any’ equitable principle in. the circum: 
‘gtarices: mentioned. My conclusion, there: 
foré, i8 that I should not.-interferd with .the 
lower - Court’s decision in favour of the: plain: 
tiff-respdndént. v The appeal is dismissed with 
costs.: But the decree’ will be amended ` “into 
a ‘decreé-for’ possession,: eg 
Appeal PET 
e ake S + Fa i irat ` Ni A x 
` (0. B. X 1909, 1; Criminal Procedure, p. 17.) © 
“UPPER BURMA JUDICIAL" ‘COMMIS: 
SASAE SIONER’ S COURT. : 
| Cximmat REVISIÓN Nc. 718 oF 1908. ; 
January 5, 1909. 
” Présent: —Mr. ‘Shaw; J.C. 
5 NGA HUA—Avpuicart 
= ~? Yersus 


“MI ‘HLA KYU— eonna, 
- Criminal- Procedure Code (Act V of 1898), 88. 488, 
459 —Mamtenanee „does not snclude schonling Jees. : 
- “Maintenance”, as used in sections 498, 489 of the 





= “Uriminal Procedare Code, “does not include children’s 


schooling fees, 


` maai 


INDIAN” 


-no claim for maintenanée'for herself. 


and’ though ‘this “would ~ 


- Means: 


OASES.: © acme A 


CG Se oe “as j 4 


Re Bresd, 451. J. Ch,191, L Ob. Dy 5 B8 A Wes 


| 200, nob followed. 


Nga San v. Mi We, U. BER, 1ad7— or. Lp. 108, =. 
ferred to. 


Mr. A. O. Mukerjee, -for the Applicant. kh 

Mr. ‘San Wa, for the’ Respondent. En Iie 

J udgment, ~On the 9th August 1907 `- 
the Headquarters Magistrate made an’order 
directing applicant to pay’? Rs. TS a ménth - 
for the maintenance of his two daughters, 
then aged’ 9 and: 5 respectively. ‘ “Applicant: ' 
at that time was a: clerk’at Katha, ‘drawing - 
Rs: 64a month: - Respondent, the mother, of- 
the children, alleged a divorce, ‘and made” 
V “Therd- 
fore, no enquiry -was made: -witk ‘reference to” 
‘respondent’ 8 position” “or “pahami a: treatment’ 
*of her. 

Thirteen .months Täter? (viž: ‘on “the gih. 
September “1908 ‘respondent ' applied: “ander 
section 489, ‘Criminal Procedure Code; for" an' - 


` increase of “the children’s maintenance; ’ andy ; 


the Magistrate (the. Successor ‘in ‘office “of 
the Magistrate who had’ made thé i bie 
order) inoredsed it to Rs. 25. ee 


ei Fier sah. o 8 


‘was wrong; and I am‘ “of opinion “that, it wad: 
“The considerations’ which appedi “to "have 


“ed the Magistrate to make it were “(9 ‘that : 


applicant had wilfully dësgertedđe ‘respondeitt 

and*was, luckily forbim, not payihg mainton- - 
ance for her: (2) that applicant was now 

drawing (at Myitkyina)- a: salary of Rs, 80 

with a local’ allowance'of Rsi “24 besides; (3) 

that, the “Ghildren-aré- growing ‘older’ 

the “costs of sous fees and: ‘clothing m. 
be increasing.’ 

. The ‘first’ was quite -inrólovant ` andi fiat 
Magistrate was not justified : even’ in saying 
incidentally ‘that applicant: had- "deserted 
respondent, ‘since that, question shad! ‘never 


Í been, | gone, into. 


On the second point, the’ local sila wanda” 
would certainly- be’ designed: to- counteract 
high local charges and could ‘ not’ ba’ fairly 
regarded ‘ as an’ addition to ~ applicants 
while an increase of ‘maintenancé 
proportionate”tothe rise in salary, from Rs. 64 
to Rs. 80, would be no more than Re. 87192. /. 
T proceed to the third point. The chiľdrön 5 
were in-fact a year older, being’ now, To. ‘and 


"6 instead of 9 and 5. -It is not’ reasonable 


to suppose tnat this, differencé of age” could 
appreciably ` alter : the circumstances + “of the 
children within the i meaning’ of section" ‘489 _ 
Criminal Procedure’ ete so far as regard 


4} 
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ólothing. . The authorities that have, heen’ 


cited. -give-no support to the contention that 


it could. Ard as regards schooling, no attempt, 


has been made to show that it comes - ‘within 
he meaning of “ maintenance” 


82, Criminal Procedure Code. - | ot 


- I-have been at some pains to look for ` a. 
| -definition of maintenance. -In the English. 
Law it. was held, 


in at least ` one Chancery 
case [Re ' Breed 13, that ‘ 
support” included education. (See Stround’s 
Judicial Dictionary, Ed. 1890, section Vv 
Maintenance.) 

- But the report is`not available, and I can 
find nothing to suggest that “maintenance” 
-by itself has-ever been taken to include educa- 
tion, On the contrary, it is to be inferred 
from Blackstone’s treatment of the subject 


‘that maintenance and education are regarded 


asi different thirigs (se6 Commentaries, Vol. 


L, Chapters XV. and XVI Kerr's Edition). 


“Here i in India, none of the numerous High 
Court decisions dealing with the maintenance 


-provisions of the Criminal Procedure Code 


remotely suggests thatthe cost of education 
is to be allowed for when a Magistrate is 


fixing the amount payable for the maintenance 
‘of children.- 


-I think that when the Criminal Procedure 
Code provides i in a summary way for compell- 


‘ing a man to “maintain' his wife or children 
-iù certain circumstances, it is not intended 


to` go'further than to ensure to the wife or 
children food, clothing and lodging (Cf. the 
term “Alimente” in Scots Law, see Wharton's 


-Law Lexicon, section V Aliments). 


The proceedings under: Chapter XXXVI 
do not amount to a Civil Suit where the 
issue is as tu the social standing of.the wife 
and the amount of alimony appropriate, or 


-the kind of: education childern .of s person 
- in the father’s position ought to receive and 
the amount, if any, properly payable in school- “ 


ing fees for then. These are questions be- 


yond the-scope of the-Criminal Procedure Code 


[ Of. Nga San v. Mi We (2)1. : 
- My conclasion is that no. good ground was 


made out in the present case for adding to 
: heamountof maintenance originally ordered, 


and if the Magistrate had correctly ntdrprot- 
ed the law-on the points noted above, he 
would not have altered it. | 
-The Magistrate’s order is set aside and the 
_(1) 45 L. J. Ch.t191;1 Ch. D. 226 ;24 “WR, 200. 
(2) V. B. R. 1897-01, T, p. 106. - ey 


in section | 


“ maintenance. and. 


- of each of the appellants. 


INDIAN OASES.: l 159 


f 5 
respondent's .applioition’ under‘seotion 1433. 
Criminal sneng Code, is.dismissed.: $ 

ails a _ , Bovision allowed, x 


> = 
' —— ee 
1 -3 ` ~ 


(U: BAR, 1909, I, Evidence, p. a) | 

UPPER BURMA JUDICIAL, COMMIS. 

_, SIONER’S COURT. ._ a 
CRIMINAL .APPEAL,NO. 189 or 1908, || 
March 2, 1909. ; ei 
‘Present :—Mr., Shaw, J. C.- 
NGA SAN YA AND OTHER’ APPELLANTS J 
versus g 
EMPEROR—O PPOSITE PARTY. 

Confession caused by egal inducement is arrele- 
vant— Conviction cannot be based on confestim not re- 
corded in the manner prescribed by law— Evidence 
Act (I of 1872), 8¢._24,27—S 2718 n't, a “proviso 
to 8. 24— Criminal Pročsdure Code (Act - ‘Vof 1898), 
ss. 164, 864. 

‘A confession caused by illegal inducement or by 
jllegal detention of the accused’s relatives Is’ irrele- 
‘vant and the question of its truth is immaterial, 
Bection 27 of the Evidence Act ja not a provigo 
to section 24. 

King-Emperor v. Po Min,2 L B.R, ‘168 and San 
Bibin v` Qucen-Empreso, U, B. R. 1892—96, I , P. 83, 
followed. 

Where the acoused pleads not guilty, 8 ‘convio- 
tion cannes be based on a confession which is not 
recorded in ‘the manner pyescribed in sections 164 and 


. 864 of the Criminal Procedure Code. 


Mr. J. O. Chatterjee, for the Appéllants, 
~- Judgment. Lu 
Thit; Nga Thi, Tha- U, Nga Kywin and’ 
Nga So have been convicted under sectión 
895, Indian Penal Oode, of dacoity, at 
Tongyaing,.on the 10th September last, and 
sentenced to diffèrent punishments from seven 
years’ transportation to two years’ rigorous 
imprisonment and a fine. A 7th man, Aung 
Gyi, was discharged. . f 
On the date mentioned, after midnight, 
some seren dacoits attacked the house of 
Nga Lu Kinat Tongyaing, beat Lu “Kin 
and his wife and demanded money, and 
carried aff Rs. 282-12-0 in money and other 
property (bracelets, earrings, rings, -ete.). 
The question is whether the evidence ‘is 
sufficient to support a conviction: in the case 
The evidence is of 
an extremely unsatisfactory character. z 
There is first evidence of identification of 
certain of the appellants as having been 
among the ‘decoits. Lu Kin (1P.) and other 
inmates did not recognize any of their 
~ assailants, | The only’ witness on the point 





E “by the illegal pressure put upon her. 
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is Nga Shan (OP), a man who has been in 
jail for theft, and was himself -saspected: at 
firat of baing one of the dacoits, 
ce. ne +. . * . 
Manifestly the evidence of a man of this 
oharaoter, uncorroborated as it is, is worth- 
less. 
‘It is worthy of romiark that Lu Kin GP) 
had known appellant, San Ya, for 20 years. 
Next there is evidence of identification of 
three Exhibits. The first of these is Exhibit 8 
a pinchbeck Amangwin, or finger ring obtain- 
“ed in the search of San Ya’s house from his 


| wife, Mi Pwa Thit, who was wearing it at 


the time. 5 ` 
* -* > # 

Mi Pwa Thit claims that it is her own 
property made for her by one Mi Shwe Le. 
It is evident that the identification cannot 


~ “be trusted: 


The other two Exhibits are No. “11 (nine 
gold beads) and No. 16 (five gold beads). No. 
- 11 was given to the police by Mi Ngwe Hnya 
_(7P), wife of appellant, -Lu Thit, after 
she had been (illegally) detained jin the 


: ‘headman’s house at Tongyaing for four days. 


She then made statements as to where the 
. beads came from. She was, she says, detain- 
` ed for five days more at a mionastery: and 
was “kept. away from her children for nine 
. nights altogether.” This was not-contradict- 
ed. Before the DistrictMagistrate she still 
makes statements as to where the beads came 
from. There is nothing to- show that the 
, District. Magistrate did- anything to dis- 
abuse her mind of any impression produced 


husband had first been prosecuted under 
sections 109 and -110,° Criminal Procedure 
_ Gode. He was stillin jeopardy. I cannot 
_ attach any weight to her statements as to the 
. beads. The only fact, therefore, relating 
- to the beads which is relevant is that they 
were obtained from Mi Pwa Thit’s posses- 
- gion. No. 16 was obtained from the posses- 


. Bicn of Tha Nyan (24P.), who says that 


appellant, Po Thi, gave them to him (in lieu 


~ of Rs. 3 which he owed him) on the fifth (?) 


Tawthalin lazok (14th September 1908). The 
District Magistrate accepted as admissible 
the evidence of Po Waing (26P.) as to part 
of a confession alleged to have been made 
to this witness about the 6th October in con- 
sequence of an illegal inducement. Heseems 


“ to have thought that section 27, Evidence 
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Her- _Kywin were being illegally detained, 


_ confession. 


Act, isa proviso to section 24 as well a8- 


to section 26. Thisis not so. The subject 
was fully investigated in the Lower Burma 
case of King-Emperor v: Po Min (1). I entirely 
concurin the judgment of Sir H. White in 
that case. The same view had been taken by 
Mr, Burgess in San Bwin v. Queen-Hmpress 
(2). At the outside, all that could be proved 
was that appellant, Po Thi, made a state- 
ment in consequence of which Tha Nyan 


| [1909 


oe 


was questioned and the beads recovered from - 


him. ` . 
* * * 

I am unable tofind any appreciable value 
in doubtful evidence of identification of pro- 
perty—evidence, that, is on which it isimpos- 
sible to hold that the property was taken 
in the dacoity. Such evidence can neither 
corroborate any other doubtful- evidence 


tending to prove the guilt of any of the 


appellants’ nor be 
such other eyidence. 
* °° _. * E ‘ 

This exhausts the evidence with the excep- 
tion of the confessions of Nges Tha- U, Nga 
Kywin and Nga So. 

The District Magistrate ME the 
Sub-divisional Magistrate who recordéd these 
confessions, and came to the conclusion that 
they were voluntary and admissible. ` 

Butthe circumstances are very strongly 


itself corroborated by 


-opposed to this conclusion Tha U’s confession 


was taken on the 16th October, after he had 
been in Police custody for 12 days, during 
which time anillegal inducement was offered 
to Po Thi, the wives of Lu Thit and Nga 
and 
proceedings were being” taken’ against San 


Ya and Lu Thit and perhaps others: of the. 


_apppellants for bad liyelihood and 10 and 11 
days after Nga Kywin and Naga So’s con- 
fessions were recorded. On the 30th Octo- 
ber, when the District Magistrate examined 
the accused, Tha U adhered to his 
But next day when the charges 
were framed, ` and the accused were 
called upon to plead to them; Tha U at 
once retracted, and said that he was-not one 
of the dacoits, that he had- been detained in 


< custody for over 15 days and told that if he 


told the truth,—if not, he would get punished 
and so he said what he did, and that he 
confessed to the (District) Magistrate, because 
(1) 2 L. BR. 186. ` 
(2) U. B. B 1892-96, I, p. 88. 


. Act, ib sufficiently ` 
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he had to return to Police custody end was - 


frightened, and that his confession was taught 
him. by the Police. . It seems to mz that 
this retractation strongly suzzests that Tha 
U had confessed under thé inflaenca of’ soma 
inducement. As soon a3 he s1w- that he was to 
get no benefit from the canfession he ratract- 
ed it. 
was ofered to Po Thi, and that the wives of 
La Thit and Nga Kywin were baing illegally 
dealt with in order toindacs them or their 
hasbands to speak. - 

In a case of the kind, if an illegal indaa- 


_ ment is offered to one of several c)-acoased, 


not only is the same thing likely to be done 
to the others, bat,the fact is likely to gat to 
the ears of the others and to affect them in 
. the same way,. if it does not lead to a sərt of 
competition. ` 

In the langange of section 24, Evidence 
appoir3’ from the facts 
that Tha U’s confession was cw3ad by an 
illegal -inducamant 
aprarently so caused. Tt is, therefore, irrelevant 
-a3 declared in that section, and tha “question 
‘of its trath is immaterial. ; 

Nga Kywin ig recorded as having mide his 
confession, on the 5th October, the sama day 
„on which he was arrested | Bat his house was 
“searched on the 27th September [see Sub- 
Inspector Po Cho’s evidence (831P). ] The 
Inspector (32P.) had been enquiring about 
him and other of the appellants bafore this. 
San Ya and La Thit, whose names weré 

coupled with his at this time, were already 
being prosecuted for bad livelihood on ths 
, 24th September: [see Myook Maurg Aung 
Thein’s evidence (36P)]. His. wife, as we 
_ have seen, was under detention end he was 
probably in Police custody (irregularly) before 
his formal arrest on the 5th Octobar. See the 
statement of Mi Lon Tin (19P.). , All the 
circumstances combine to raise the presumption 
that the confession was cused by an illegal 
inducement. LikeThaU,Nga Kywin confirm- 


. ed his confession when cxawined on the 89th ` 


| Octobar and, as,soon as the charga was framad, 
' plerdad not guilty But he did not withdraw 
his confession. He said he was “very fright- 
enei of Sin Ya and La Thit, and, therefore, 
be went with them.” 

I hold that the confession. recorded: ie the 
S.1b-divisionsl Magistrate is irrelevant under 
section 24, Evidence Act. Bat tho repetition 
of itin the words jast quoted, after the charge 


We know that an illegal inducement . 


In other words, it is- 


~ arrest. 


NG 
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ey r 


was framed, doss- not appear to ba opan 46 the 
same objection. » 

I do not, however, consider that ati ee 
in itself to support a conviction, and, as the 
foragoing analysis of the evidence shows, there 
was no other admissible or credible evidenca 
whatever to prova Nga Kywin’s complicity 
in the offanc2. If he had pleaded gailty, the 
case would badifferent. Bat he did not do go. 

Nga So’s case is much the sam3. He cən- 
fessed on the 6th Ostober, two days after his 
“Bat the circumstances “mentioned 
as indicating -an illegal inducement in the 
cases of Tha U and: Nga Kywin more or’ less 
apply to him ala). Like Nga Kywin, he 
contrmed his coufession, when examined on 
the 30th Octobér’; pleaded. not guilty next 
day when he was chargad. and did not with- 
draw his- confession. He said, however, that 
he confessed “to obtain mercy.” That seems 
to give the explanation. Appsrently.he had 


been led to believe. by some one in authority 


directly pr indiractly that it would be to his 


-advantage to confess. Similar remarks apply. 


The repetition’ of the confession after the 
charge was framed, though not apparently 
irrelevant under Saio 24, is not sufficient 
to suppart a conviction. Indeèd. these repeated 
confessions of Nga Kywin and Nga So would 
not have been made at all,. if the District 
Magistrute*had taken the view of the confes- 
sions recorded by the Sab-divisional Magistrate 
and of the other evidence in the case which I 
have doné, for he would not have framed 
charges at all. There was in this view no 
evidence on which charges could bo framed. 

Farther, these repeated confessions were not 
recorded in the manner prescribed in sections 
164 and 334, Criminal Procedure - Code. 
They were merely the Magistrate’s summary 
racord’af what the accused concerned said in 
their defence after pleading not’ guilty. I ao 
not think aconviction can ba based on such 


; statements. 


It followa from what has gone before ` that 
none of the convictions can be sustained. ` 

I set aside all the covictions and sentencag 
and direct that appellants San Ya, Lu.-Thit, 
Po Thi, Tha U, Nga Kywin and Nga So bo 
acquitted of daoaity at Tangyaing on the 20th 
September last, and so far as this case is 


; concerned, released. 


Appeal allowed, 


GIRSHAN v, MUTUSAMY. 

EA KU. B. R. 1909, I, Penal Code, p. 21.) i 
` UPPER BURMA JUDICIAL COMMIS. - 
: SIONER’S COURT.. - 
CRIMINAL. APPEAL No. 725 or 1908. 

‘January 7, 1909. : 
` Present: —Mr. Shaw, J.O. . 
"H. A. L. GIRSHAM—-Appricanr 
a versus 


- - MUTUSAMY—Opposits. PARTY. ` 

- Penal Cote (Act XLV ef 1880}, s.408—Criminal 
brerch of trust—Fature to account for.money entrusted 
—Dishonest misappropriation muy be tnferred from 
circumstances. 
' “Failure to account for money entrusted to the acous: 
ed for a particular purpose constitutes Oriminal 
breach of trust. -~ 

Queen-Empress v. Murpty, 9 A. 688, doubted. 

Dishonest misappropriation may sometimes be 
inferred from ‘the circumstances without dee 
evidence, 

Nga Tha Zan v. King- Empero”, U 3R. , 1904—06), Ï 4 
Penal Code, page 12, relied upon. 

Mr. O. G. S. Pillay, for the Applicant. 4 

J udgment.—Respondent wns acquitted 
‘by the Sub-divisional Magistrate on a charge 
of. Criminal breach of trust (section 406, 
Tndian Penal Code) in respect of Rs. 4,916. 
` The Magistrate,in the end, came to the 
conclusion he did without hearing the defence, 
and or a reconsideration of the evidence for 
the prosecution and the accused's statement. 
He was influéneed apparently by the decision 


of Mr. Justice ` Mahmud in Queen- Empresa v.. 


Murphy (1). 


- The applicant who was the informant in 


the case seeks the intervention of this Court’ 


in Revision. 

‘Respondent was admittedly entrusted. with 
Rs. 15,730 by one Dewar, the applicant's 
principal, to lend out at interest“on Dewar's 
behalf, and admittedly he rendered an account 


of Rs. 10,814 only, and after saying at first 


‘that he could not account for the balance of 
Rs. 4,916, promised to render an account 
within a, month to ’applicant’s satisfaction, 
‘but failed to do’so up till the time the present: 
proceedings were instituted, t.e., four months 
‘from the, date of his promise. 

Ir his information to the Police, -applicant 
said that, 
spondent wás avoiding him and was said to be 

, about to abscond, and (therefore) applicant 
charged him “with offences punishable under 
sections 406 and ‘499, Indian Penal Code,” 
‘t.¢., with Criminal breach of trast in respect of 
the Rs. 4,916 for which he was unable to 
account. i 
(1) 9 A. 666, 
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instead’ of ‘rendering account, re-- 


. [1909 . 
FoHowing Queen-Hmpress v. Murphy i), 
the Sub-divisional Magistrate was-of opinion. 
taat what applicant wanted was merely an- 
account, and on the ground that “throughout 
tie prosecution no statement is made: to the 
effect that accused had dishonestly misappro- - 


' - priated the Rs 4,916” he found that. “the facts 


alleged” do not constitute Criminal breach ane 
trust. 

Iam unable to accept this view, aad I ven- 
tare to doubt the correctness of the decision 
in Queen-Empress v. Murphy (1).In that case ` 
the complaint alleged that the actnsed admit- 
təd having received Rs. 350 and interest at 12 
per cent. on Rs. 600'0n account of the . coni-’ 
plainant, and as he had failed to account for 
the same, it‘charged him with “having dis- - 
honestly misappropriated the said money and 
committed Criminal brêkah of trast in n respect | 
thereof.” 

In face “of that plain KARA it is a difficult 
to see how the learned Judge could have been 
of opinion that there was “no allegation in the 
complaint that the money had, -a$ a matter of 
tact, been realized'by ‘the -accused,” and “iro 
allegation that the money so realized Was “ 
wrongfully appropriated to his own use.’ 

The present case is equally plain. 

In a case of the kind where money is en- 
trusted fora particular purpose, the ownér 
cannot know that it has been misappropriated 
until the person to whom it has been entrust- 
ed ‘fails to account for it. On the other hand, 
when the latter fails to account for the money 
entrusted to him, the owner naturally’ comés 
“to the conclusion that hehas dishonestly mis-- 
‘appropriated it.~ Whether a Civil suit for 
account does ‘or does not lie, and whether the 
complainant or informant has or has not been 
led to institute Criminal proceedings, merely 
because he hasnot got an account, are immate- 
ral. The question is whether the facts cori- 
stitute the effence defined in section 405, Indian 
Fenal Code. 

As observed in Nga Tha Zan v. King- Hepes 
ror (2), dishonest misappropriation muy somè- 
times be inferred from the circumstances 
without direct evidence. Many facts bave 
tobe provedin that way ina Court of Law (Cf, 
the definition of “proved” in section 3 ‘of: the- 
Evidence Act). In the present case I ‘think 
that the Magistrate was right in framing a. 
cnarge and calling upon the respondent for 


‘his defence; and that in acquitting respondent 
`-(2) Ọ. B. BR, 1904-08, I, Penal Oode P. 19;, 
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without hearing his dafence, he, was misled by 
Quéer: Bripress | v: Murphy (ay and did noticor- 
rectly ititerpret the law. | * i ETS 
` The~ respondent “has had, an opportunity of. 
showing Gange,- -And í is “anite “willing to, "hawvé 
the case're-opene a i. 
“Iset aside the order of boaii sadli direct.. 


4 that the “Magistratè “procbed- to` take evidenbe.. 


forthe defence and come to .a fresh decision” ` 
by. the ght al the foregoing ‘remarks. poi 
Bo pee ce Petition allowed. - 
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trek oe COURT. 
Boon Ori APPRALINO.- 97 OR 1909. 
‘5 eno September 2, 1909.- © Fi 


a Present:— Pandit Sundar Lil, A. J. O.; 
YANG and Mr. Piggott, A. J. O. ` 

: DAYA:SHANKAR AND ANOTHER— 
oe, ~ DEFENDANTS—APPRLLANTS" 4 

© | -Pereus f R 

GANGA SAH AI—-PLAINTIFF AND ANOTHER —. 
. . DEFANDANT—ŘESPONDENTS. |- >: 

‘Res judicata—“uit for, redemption of .morigaga— 
First’ suit as full owner on the, basis of adoption— 
But dismissed—Adoption got provad— Second suit 
claiming redemption as'co-owher—Nther co-uwner im- 
pleaded as dejendant— Whether second suit barred— 
(wu Procedure Oods' (Act X1V af 1882); 94. 13, 48— 
“Matter which ought to have been made ground of altick 
or defence”, meaning of— ‘Litigating under the same 
title” meaning of —“Cause of action”, defined. 

"Oné B obtained u “mortgage-decree. In execution 
òf- the said decree the mortgaged property was sold 
but was found insufficient to pay the amount dus under 
the: decree. B died inthe meantime and his widow. 
P was brought onthe record as legal representative: 


, 


ce) 
w 


- of:B and as guardian of the plaintiff (then à. minor). 


who was allegéd’to be her adopted son. An order 
was’ then made for execution against the other’ pros 


” perty of the .judgment- -debtor and accordingly the 


equity of redemption in the 10 anna share of the. 
roperty in suit was put up to sale and purchased by 
b -Bubsequent to the death of P the plaintiff 

tobe the adopted son of P brought a suit for redemp- 

tion, of the mortgage. The’ suit was dismissed on the 
d that the adoption had not ben proved. Plain“ 

tiff now «sued for redemption, putting forward 

three distinct allegations os the basis of his, claim :— 

(LY. that; the. purchase by Pin the ‘execution “pro- - 
| ceedings was.a purchase for and on behalf of. the 
plaintiff, as P acted as his gudrdian ; (2) thatche waa 
adopted by B-himéelf before the lagter’s death|;, and | 
(3) that if both these points were decided against him, . 
there -remiinei no poasible heir whether, ‘of B 
or P besides himself and his brother, who was ‘implead- | 
ed as a defendant i in this suit. Plaintiff's brother wag’: 
not „a party tothe previous suit: 6 
i Het, that the-claim for redemption ‘on the ground 


_ of the first two" Allegations. was barted by thé pelon 3 


pi oai, EF 963 


| . Pee 
suit putlthat the suit for sedomptiêk as co-owner of 
the equity of redemption was hot barred by-the rule of: 
res tudicata, $ 

Whether : a partionlar plea onght to have boeni mado 
a ground of attack in the previous suit must, depend 
upon bhe particular facts of éach case. Where mattera 
are 80 dissimilar that their union might lead to con- 
fusion, the construction of the word ‘ought’ would 
become’ important. The claim to redeem property as” 
co-owner being quite inconsistent with the olaim for 
redemption as’ fall owner on the ground ‘of adop. 

ion, their combination would have led to confusion 
and embarrasment, consequently the plea as to “re” 
demption as co-owner was not one which ‘ought, 
to have been set up by. the Plaintiff in the pre." 


~ vious suit. 


Ihtisham Haidar w. Bazar Ah, 9 o. 0. 285-5 
Kameswar Parshad v.Taikwmiri Ruttan, 20 O, 79 ; 19' 


- LA. 284, relied “upon. All other, cases on the > “aubjont 


discussed.’ . 
Per Pigqot, ‘A, J.0— Í 4 
Explanation II to section 18 of the Civil Procedure `- 

Code, 1882, does not refer merely to the: words 


i “matter direutly and substantially in issue” in the bod: 


of the section but is a plicable to ‘the whole sectio 
Hari Singh v. Nika Bhagh 42 es B.- 1907; dissen 
from. wh 
Per Sundar Lal, 4. J. Ci—° NG PA iat 
Although » plaintif onght to join’ all KAN on 
which he’ can claim the same relief against the sambe ' 
defendants and such’ grounds may be either cumi. 
lative or may be urged in the alternative, he ought 
‘not to be -compelled to ,add @ ground, which ‘he 
could not urge without the addition of some other party, 
as a co-plaintiff, or as-an additional defendant. , Sec- 
tion 13 of the Ovde does not compel a: -plaintiff to, 
join other. parsons as co-plaintiffa or co-defendants; 
it only compels him to put forward all his ‘grounds 
of attack against the persons who are actually party: 
defendants tp his snit.. The word cnet in Expl ‘If 
should be construed with reference , the’ salating 
array of parties in the mit, : 
On the. array,.of parties. in the former “uit; a 
claim for redemption as a: co-owner of the: equity of 
redemption could not be sustained. It,” therefore,’ 
could-not be said to have been a ground of’, attack,, ‘ 
which ought to haye been combined. i ot 


“According ‘to the most recent interpretation of the 
term, a plaintiff's “cause of action” consists of facta 
or a series of facts which he is bound to allege’ a * 
prove (if nos already admitted by the defendant) to 
make ont hia right to the relief claimed by him. ; 
Another view isthat .2 ‘cause of action’ consists of 
a right and its infraction by the defendant. ‘on 

“The words “litigating under the same title” do nop’! 
refer only ta the plaintiff but to both parties to -the 
soit. «Just as a defendant must seb up all, defences 
‘he has'.to an action, so must & plaintiff put 
forward, all his sone of attack in’ the action 


Jaba time. 


Srimut Rajah Moottoo ‘Fijayo Rajanaãha' Boaha y x 
Katama’ 'Natehsar, 11'M. I. A. 50; 10 W. R. 1 (P: O0.) 
Dinomoy}, Dabia Chowdhrani v. Anungo M yi, 40. L. 
p- 600 ; Kesar Singh v. Jawand Singh, 142 P. R. 1884; 
Woomatara Detia. v. Unnopoirna Dassee, BL. Be 
158, relied upon. 


_ Appeal agaist ‘the order of.. , Subordinata: 


i ‘ 
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Judge, Unao, confirming the decree of Munsif,” 


Safipur, dated 4th Jaly, 1998. 

Mr. -Gokaran Nath Misra, for the Appel- 
lants. = 

B. Bisheshwar Nath Srivastava, for the 
Respondents. Pan 

Judgment. 

Piggott, A. J.C.—The essential facts gee of 
which this second appeal arises may be stated 
as follows:— 

The defendants- appellants Daya Shankar 
and Shambhu Dayal are mortgagées in pos- 
session of a 10 annas share in village Lonari 
on ® mortgage executed -in their favour ‘on 
the 20th of April, 1875, by one Faiz Husain. 
In execution ‘of a decree against ‘the said 
Faiz Husain the equity of redemption in the 
aforesaid share of 10 annas was pnt up for 
sale and was purchased by’ one Musammat 
Pein Kuar, the sale certificate ‘in her favour 
being dated July 17th, 1879. The. said 
< Musammat Pom Kuar was the widow of.one 
Beni Madho who died childless. The plain- 
tiff Ganga Sahai and Raj Kumar, who . was 
impleaded as defendant No. $i in the Court of 
" first instance and is now before this Court as 
respondent No. 2 are the surviving sons of 
Bhimma Singh who was own brother of Beni 
Madho. In the year 1904 the plaintiff Ganga 
Sahai brought a suit against the mortgagees 
Daya Shankar and Shambhu Dayal in which he 
claimed redemption of the entire share of 10 
annas on the allegation’ that he was the 
adopted son of Musammat Pem Kuar. This 
Bib .was taken up to this Court in second sp- 
peal, and was finally decided. against Ganga 
Sahai by a decree of this Court dated April 
17th, 1905; upon a finding that the plaintiff 
had failed to prove the alleged adoption.. In 
the present suit instituted by him on the 19th 
of Jaly, 1907, Ganga Sahai once more claims 
to redeem the entire share in question; he 
now puts forward three distinct allegations 
as the basis of his claim: (1) He pleads 
that Musammat Pem Kuar acutally pur- 
chased the equity of redemption in the 
share in suit as his guardian, so that he 
is himself the proprietor of the: entire share 
by right of purchase. (2) He asserts that 
he was himself adopted by Beni Madho be- 
fore the latter’s death. (3) Finally he pleads 
that, in the event of both these points being 
decided against him, there now remains no 
possible heir whether of Beni Madho or of 
Musammat Pem Kuar hesides himself and 
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his brother Raj Kunwar. He accordingly 
impleads Raj Kunwar as a defendant, and 
claims to be entitled to a decree for redemp- 
tion of the whole mortgage on the ground 
that he is in ány event the owner of a half’ 
share in the equity of redemption, and a 
person interested in the property sought to -` 
a redeemed within the meaning of section 
1 9 (a) of the Transfer of Property Act 
(ry of 1882). Both the Courts below havé 
held that the plaintiff has failed to establish 
any exclusive right in respect of the property 
in suit on either of the first two grounds set 
forth above. They have, however, allowed 
his third plea and have given him a decree 
for redemption in accordance therewith. The 
one point taken in the memorandum of 
second appeal to this Court by the defendants 
Daya Shankar and Shambhu Dayal is that 
the presént suit, even’ as regards the ‘one 
ground upon which it has succeeded in the 
Courts below, is barred by the principle’ of 
res judicata laid down in sections 13 and 48 
of the Code of Civil Procedure (Act XIV 
of 1882). I may state at once that it 
is admitted that the plaintiff’s former suit 
of 1904 was brought after the death of 
Musammat Pem Kuar. < 

The Courts below have thought it sufficient 
to refer toa published ruling of this Court 
“Thtisham Haidar v. Mir Bagar Ali(1).” | 
The said. raling is beyond question, good 
authority for the finding arrived at by the 
Courts below. The matter has, however, 
been referred to a Bench of two Judges express- 
ly in order that the principles of law laid 
down in the said ruling may be considered 
upon a fall review of the authorities on. this 
somewhat difficult question. In discussing 
the very numerous authorities to which we 
were referred in the course of the exhaustive 
arguments addressed to us by the learned 
pleaders on both sides I wish to say at once 
that 1 have confined my attention in the main 
to the later rulings of the various Courts. 
The provisions on the question of res judicata 
which are to be found in section 2 of the 
Code of Civil Procedure (Act VIII, of 1859) 
are so differently worded from those with 
which we have now to deal that it is, in my 
opinion, diffcnlt to draw any clear infrences 
for our guidance from the rulings based upon 
the Act of 1859. Moreover, the question 
which we have had erecany to consider is 

-9 9 O. C. 285, 


“of the Privy Council in 
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how far, if. at all, 


the. views previously 


expressed by the Indian Courts" should be 


lodked upon as _modified in the’ ‘light 
of two important rulings of their Lordships 
of the Privy Council published in 
Kameswar Pershad v. Ki Rajkumart Ruttan, 
Koer (2) and-Nri Gopal v. Pirthi- Singh (3). 
The only rolings of this Court which seem 
to me worth referring. to in this connec- 
tion are “ Musammat Imtiaz Fatima’ vV, 
Mohammad Kamil (4)” and Chaudhri danga 
Singh v. Lachmi Narain (5).” Inthe former 
of these cases the decision was against the. 
applicability of the rule of res judicata to the 
~ circumstances of. the particular case then 
under discussion. The facts of this case 
were, somewhat complicated but it can scarcely 
be doubted that the-plaintiffs’ cause of action 
in the suit then before the Court was wholly | 
different from that in the two earlier ‘suits 
which were then pleaded as a bar. This 
ruling i is; a8 a matter of fact, chiefly interest- 
ing as laying down once for all the principle 
that the extreme Views respecting the law of 
res judicata expressed in 4 “ Shafkat-un-nisa vV 
Sahib ahai (6)” and “ Gangadin v. Moham- 
mad Ali (7)” need nolonger be quoted as good- 
law before Oudh Courts. The decisionin Chau- 
dhriGanga Singh v. Luchmi Narain(5), was by 
a majority of two Judges ‘against one and 
was in favour of the application of the maxim 
of res judicata to the facls then before this 
Court. The real question was simply whether 
the principle affirmed by their Lordships 
“Sit Gopal v. Pirthi 
Singh (3)” applied to the. facts then before 
this Court. It was there laid down that 
“where, to a suit by a mortgagor on a mort- 
gage ‘bond of certain property, a prior mort-- 
gagee of the same „property is, made a party 
‘and omits to set up his prior charge and 
claim, to have it redeemed, a suit subsequently 
brought by him for that purpose is barred 
by Explanation II of section 13 of the.Code 


“of Civil Procedure. In the same way, if 


being @ party to a suit on a mortgage. prior 
to his own, he omits to claim -his right to` 
redeem such prior mortgage, he cannot after. 
‘wards sue for that purpose on the, mortgage 
he has omitted to plead.” This ruling: has, 
(2) 20 0.79; 191. A. 234. ` 
(8) 24 A: 429; 29 I. A118. ° 
(4) 8.0. 0. 65. ` `. 
2 10 O. O. 145. g a 
6)4A. 171. 
(7) A. W. N. (1887) 103, 
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` in my opinion, an ‘important, though e 


what indirect, bearing on the case which E 
am now ‘oqusidening? but I propose to , rety 

to this point presently. The other Privy 
Council ruling to which I have already 
referred is “Kameshwar ‘Pershad v. Rajkumari 
Buttan Koer Q)” The point actually decided 
in that ‘case seems.after all simple enough, 
The plaintiff had. brought a previous suit irk 
which he sought to enforce a mortgage charge 
upon certain land undər a ‘deed executed by; 
a Hinda widow, and he, impleaded AS a 
co-defendant a man who was in actual pos- 


-session of the property so charged under’. an 


agreement executed by the said widow. In 
his first suit he sought to enforce the personal 
liability cf the widow but said nothing 
whatever as. to any personal liability on the -7 
part of her co- -defeundant. Under these 
circumstanpes it was held that the plaintiff 
was barred by the principle of res judicata 
from seeking in a subsequent suit to enforce 
such personal liability, on the part of the 
co-defendant, even though it Was sought ta. 
base this ability upon certain special- pro- 
visions in the.deed of transfer under which 
the said oo- defendant had. obtained possession 


~of the mortgaged ~ property. The importance 


of the case, I take it, lies less in the point 
actually decided than i in the remarks made by 
their Lordships of the ‘Privy Council,” with 
reference io Explanation IL to section 18 
of Act XIV of 1882 as printed at- page 85 
of the 20th Volume of. the, Indian. Law 
Reports Calcutta series, ‘To this again I pro- 
I wish, to refer i in 
the next place to certain cases in which Various 
-High Courts-have sought to explain and apply 
the principles involved in this ruling, of the 
Privy Council. The strongest casein favourof 
the appellants now berore us is undoubtedly 
thatof “Guddappa v. Tir kappa (8). That 
was a suit for recovery of possession of cer- 
tain land, the claim being that on the death of 
the widow of the formér owner the plaintiffs 
became entitled as reversioners. They had 
previously sued the defendant for the ,same 
land claiming as the surviving members of 
the joint family to which the former belonged, 
and that sait had been dismissed. It was, held 


_ that - - the, second suit was barred by the 


provisions of section 13 of the Code of Civil 
Procedure. Another case which is certainly 


in favour a p appellant -is that of Imam 
(8) 25 B 
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Khan v. Ayub Khan (9).” In that case a 
plaintiff sued for possession of ‘immovable 
property as owner, having no title as owner, 
but a possible title as mortgagee; it was held 
that he could notin a subsequent suit between 
the same parties for possession of the same 
property claim as mortgagee. I may say, at 
onee that if this ruling is to be regarded as 
laying down a principal of universal appli- 
éstion, it seems to me difficult to draw any 
distinction favourable to’ the present re- 
spondent Ganga Sahai which would prevent 
the success of the present appeal upon an 
analogy derived from the principle there 
laid “down. The question to my mind is, in 
the first place, how far this ruling can in 
itself bè accepted as good Jaw ;'and in the 
Second place, whether it should not simply be 
regarded as affirming that the learned Judges 
of the Allahabad-High Court were of opinion 
that’ upon the particular facts -of the case 
then before them there existed no such reasons 
as those referred to at the bottom of the page 
85 of the Indian Law‘Reports XX Calcutta 
which: would have caused inconvenience or 
confusion if the plaintiff had elected to 
élaim possession of the property then in dispute 
in'-the alternative either as owner or as 
mortgagee. These are, in'my opinion, the 
two. strongest cases which can be quoted 
in support of this appeal and I am content 
tnerely to note that the appellants also referred 
us to the ‘decision of a Bench of Mardras 
High Court in  Akayi- Kunhi v: Ayissa Bt 
(10} and of the majority of the Full Bench of 
the.same-Court in “Mosilamania Pillai `v. 
Thirurengadam: Pillai (11).” A 

I now wish to refer briefly to a few 
rulings which have been relied on in favour 
of the respondent. In the case of “Mahom- 
ed Riasat Ali v. Musammat Husain Banu 
(12),” their Lordships of the Privy Council 
held that a suit by a Mohammedan widow 
for dower is distinct from her suit to recover 
the, whole or a portion of her husband’s estate 
as heiress, -and a final decree disposing of the 
former does not bar the latter under section 
43 of Act XIV of 1682. It may beremarked 
inthis connection that the principles under- 
lying the‘-appiication of section 43 above 
referred to and those involved in Explanation 
11 tosection 18 of the same Code are, if not 

- (9) 11 A. 597. ` (10) 26 M. 645. i 

~ (11) 81 M, 385. ` 

: (12).20 I. A. 155; 21 o. 157; 
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identical, at fence so closely Guise that it. 
is often no easy matter to see: why one section 
should be referred to rather than the other. - 
In the above case their Lordships of the 
Privy Council must, in view of thé decision ` 
actually arrived at by. them, be regarded.’ 
as having decided by implication that the” 
suit then before them would not have been 


-barred under the provisions of Explanation 1I 


to section 13 of Act XIV of 1882. In another 
Madras case relied upon by the respondent 
“Ramaswamit Atyyar v. Vythinatha Ayyar (13), i 
the facts were so dissimilar from those now un- 
der consideration that I do not- think it worth 
while to set them forth in detail. The import- 
ance .of the judgment, ‘however, lies in its full 
discussion of the principles presumed to have 
been laid down by their Lordships of the Privy 
Council in the case Kameswar Pershud v. Kaj- ` 
kumari Ruttan Koer(z) and in the broad prin-_ 
ciple affirmed that as regards the applicatis : 
of Explanation II to section 13 of Act XI 
1852 “the real test is whether the cause at 
action or transition on which’ the two suits 
are based is the same, and not whether the 
transaction is sought. to be established”in- 
different modes or by different’ means. ” Tt 
can scarcely be denied that this ‘ruling 
is difficult to reconcile with that of the 
Bombay High Court in Guddappa v. Tirkappa 
(8). There is another Allahabad case Raghubir 
Saran v. Het Ram(14),in which-the decision of 
the Court was against the applicability of the 
principle of ves judicata. It is to be noted, 
however, tbat this case turned mainly upon 
the fact that the relief claimed by the plain- 
tiff was necessarily “different i in the two suits 
then under consideration. Perhaps the: 
strongest case in favour of the respondent is 
“Mahabir Tewari v. Purbhoo Nath (15). 3> 
The importance of this case lies in the 
opinion expressed by Brett, J. that “Bx- 
planation II of section 13 of the Code of Civil’ 
Procedure refers to the title litigated in the 
former suit as distinguished from the relief 
claimed. When several independent grounds’ 


of action are available, a party is not bound ` 


to nnite them all in one suit, though he is 
bound.to bring before the Court . all grounds” 
of -attack available to him with réference 
to the’ ‘title which is made the ground of 
action.” a eg 
P 26 M. 760. 2 = 
(14) 5 A D. J. 729. . A es 
(18) 186. 202; OL 1a 60h ae 
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I.now desire to turn to-the- facts . of the 


case actually before me and to consider the 
applicability of the principles deducibles from 
the rulings quoted to these particular facts. 
Tt seems tome that the necessity of considering 
the particular facts of each case was particu- 
` larly insisted on by their Lordships of} the 
Privy Council in the case of“ Kameshwar 
Prasad v. Raj Kumari Ruttan.Koer (2) which 
: has formed the basis of the discussion in.so 
many subsequent rulings. Looking first at 
the actual words of section 13 of Act XIV of 
1882 the.éssential point for consideration is 
whether the parties in the. present Buit aré 
“litigating under- the same title” as they 
were in the suit brought i in 1904, but it is, to 
be noted at onée, that the question must ba 
ecided subject to the principle laid down in 
Explanation II to the said . section, An 
argument upon which the learned pleader for 
the respondent placed much reliance was that 
this explanation refers merely to the words 
es matter directly ‘and substantially in issue’ 
which ocour in the section itself. He contended 
that the Court should in.a case like the present 
first’ determine whether the parties are or are 


not litigating under the same title, and could, 


“only then proceed to take into consideration 
the words of Explanation TI for the purpose 
of determining whether any particualr matter 
should or ‘should not be deemed to have been 
direotly and substantially in issue in the 

ormer suit. The only clear authority for, 
this proposition to which he was able to refer 
us was a case reported as Hart Singh v. Nika 
Singh (16). I admit that there seems to me 
something plausible about this contention 
regarded merely with reference to the wording 
of the section itself; but it seems to me i impos- 
gible to accept it in view, not merely af the 
opinions expressed by the Judgesof different 
High Courts in some of the cases quoted, but 
of the actual decisions.of their Lordships. of 
the Privy Council themselves. 
point of view that the ruling of the Privy 
Council reported as Sri Gopal v. Pirthi Singh. 
(3), seems to me peculiarly important... On 
the principle contended for by the respond- 
ents it could” scarcely be said thatthe prior 
and subsequent, mortgagees in the cases re- 
ferred to would be litigating under the same 
title in the two suits; they can only be 
held to have litigated under the same title 


n virtue of the provisions of Ep ana ba II, 
_ (18) 42 P. R. 1907. 
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because the mortgagee- Jenda onght to 
have set'up his former mortgage although he 
failed: to do so. Unless the provisions ‘of 
Explanation II aforesaid are to, be treated as 
an explanation applicable to the whole section 
13 and not to any- particular words in it I fail 
to see that the above case cah be said to have 
been rightly decided. Now inthe present. case 
the first suit brought by the plaintiff Ganga. 

Sahai was for recovery of possession of the en- 
tite mortgaged share as proprietor by redenip- 
tion of the mortgage, on thé ground that he. 
was himself the mortgagor, or rather the énc- 
cessor in interest of the original mortgagor, in 
respect of the entire share in question. To „use 
the words of Brett, J. in the case already quot- 
ed, the plaintiff was bound to bring before the 
Court all grounds of attack ‘available to him 
with reference to the title thus-set up.’ In so 
far, therefore, as the rulingin Ihéisham Haidar, 
v. Mir Bagar Ali (1), has been relied upon; -by 
the lower Courts as laying down the principle 
that Ganga Sahai might, had he so pleased, 
have brought thrée separate, suits for redemp- 
tion, in ‘each of which, he claimed to. be the 
gole mortgagor, i in one suit in. virtue of an 
alleged adoption by Musammat Pem ‘Kuar, in 
the second in virtue of an alleged adoption by 


, Beni Madho and in the third as being himgelt 


the actual purchaser of the equity of redemp- 
tion, I can only. say that the ralipg above re- 
ferred to must be held ‘either not to have in- 
tended any such meaning as this or not to con-. 
tain a correct statement of the law. The whole 
point, however, of this.case as it now stands 
before us in second appeal is that the plaintiff's 

claim to be the sole mortgagor, or the. sole 
proprietor of the equity of redemption, has 
been found against him on the merits. The 
fact, therefore, that he ought never to have 
been allowed to put forward this claim in the 
Present suit by reason of the provisions of 
Explanation [II to section 13 of the Code of 
Civil Procedure of 1882 cannot now affect the 
decision of this appeal.’ The decree actually 
passed in favour of the plaintiff is based upon 
a finding, the propriety of which is not contend- 
ed, that, unless and until his rights be found 
to have been altogether extingushed by the 
operation of the rule of ves judicata, he had 
become. by inheritance or _survivorship a 
co-sharer in the equity of redemption, and 

consequently a person interested in the re- ` 
demption of the mortgage, within tha 
meaning of section 91 of Aet IV of 1882, 
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The question now is whether the plaintiff 
Ganga Sahai both might and ought to have 
taken this plea in the former suit. It is 
quite clear that he could not have taken 
it without also impleading Raj Kumar; but 
without desiring to lay undue stress on 
this point, I am content to limit my considera- 
tion to the one question whether his rights as 
an ultimate reversionary heir jointly with his 
brother Raj Kumar, independently altogether 
of his right to the entire property as against 
his aforesaid brother, ought to have been made 
by Ganga Sahai a ground of attack in the suib 
brought by him in 1904. It is here that I rely 
upon the words oftheir Lordships of the Privy 
Council reported as Kameswur Pershad v. Raj- 
kumari Ruttan Koer(2). Whether a particular 
plea ought to have been made ‘a ground of 
attack must depend, their Lordships said, 
upon the particular -facts of each case. They 
added that “where matters are so dissimilar 
that their union might lead to confusion the 
construction of the word ‘ought’ would become 
Tmportant.’’. Now as to the confusion which 
might’ have resulted from the inclusion of this 
plea in the suit of 1904 it seems to me that we 
have excellent evidence in the confusion which. 
has ‘actually been caused by its inclusion in the ` 
presevt' suit along with the other pleas which 
have been rightly rejected by the Courts’ 
below. The defendants Daya Shankar and 
Shambhu Dayal’ in their written statement 
themselves took up the ground “ the plaint is 
fall of inconsistent and contradictory allega- 
tions. The suit is not maintainable under 
such circumstances.” They further went.on 
to plead in the nextparagraph of their written 
statement that the suit was bad for misjoinder 
of parties because Raj Kumar has been: made 
a defendant. Further confusion arose when 
Raj Kumar himself applied to the Court of 
first instance to be made a plaintiff in the 
case. This-application was stoutly resisted 
by the defendants mortgagees, and was rejected 
by the learned ‘Munsif expressly on the-ground, 
that the suit as it stood before him raised 
questions which had to be determined as between 
Ganga Sahai and Raj Kumar. It seems to 
’ me that if Ganga Sahai had seen fib upon “the 
failure of his first suit to settle his differences 
with his brother, and to join with him in a 
suit for redemption simply upon the plea on 
which the present suit has finally succeeded, 
the defendant-mortgagees would have had no 
yaild defence whatever against such a suit. 
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Or again if, after the present suit had: been 
brought, Ganga Sahai had been sufficiently’ 
well advised to abandon his claim to redemp- 
tion, and to support the application of Raj 
Kumar to be added as a plaintiff, I fail to ‘see 
what valid defence Daya Shanker and Sambhu 
The equities of the 
case are aaa against them. They are after 
all merely Liortgagees of the property in suit; 
and they are taking advantage of unfortunate 
dissensions between the persons to whom the 
equity of redemption has passed in order to 
obstruct redemption altogether. In my opinion 
the plea upon which the present suit has been, 


‘decreed by the Courts below i is not one which 


se ought to have been set up” by Ganga Sahai, 
in the suit brought by him in 1904, within 
the meaning of that expression in Mxplan-’ 


. ation II to section 13 of the Code of Civil 


Procedure of 1882. - 

I would, therefore, affirm the decree of 
the lower. appellate Court and dismiss this 
appeal with costs. < 

Sundar Lal, A, J. C—This is a suit for ' 
redemption of mortgage, dated 20th April, 
1875, executed by one Faiz Husain in favour 
of Chaudhri Agn Hotriof a ten annas share m 
the village of Lonari for a sum of Rs. 1,000. 
The mortgage money was payable by 1284 
Fasli. 

It appears that on 10th June, 1873, the 
aforesaid Faiz Husain mortgaged certain 
property fora sum of Rs. 12,000 in favour 
of one Beni Madho. Beni Madho instituted 
a suit for sale on this mortgage and obtained 
a decree on 14th August, 1876, ` In execu- 
tion of the said decree the mortgaged pro- . 
perty was sold but was found insufficient 
to pay the amount due under the decree. 
Berni Madho had in the: meantime died. 
Musanmai Pem Kuar his widow applied to 
be brought upon the record as legal represen- 
tative of Beni Madho decree-holder deceased 
and as guardian of the plaintiff who was 
alleged to be her adopted son. This appli- 
cation was allowed and on the lst November, 
1877, an order was made for execution 
igainst the other property of the judgment- 
debtor. In accordance with this application 
the equity of redemption in the ten annas 
share of Mausa Lonari held by Faiz Husain 
was put up to sale and purchased by. 
Musammat Pem Kuar. The sale certificate 
is dated 17th July, 1879,..and Musammat 
Pem Kuar is described therein as the pure 
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- Musammat’ Pem. Kuar died about “eighteen * 


years ago. The plaintiff Ganga Sahai: ‘claim- 
ing to ba ‘the: 
instituted a suiton the firat of “August; 1904, 
“for the redemption of the mortgage af 20th 
“April, 1875. That suit was dismissed on 
_ 26th - September, 1904, by the Court of 
first’ instance on the ground that the alleged 
adoption had not been:proved. This, decrae 
was upheld on appaal by the lower appallate 
Courton 14th January, 1905,:and by, ‘this 
- Court on the 7th April, 1905, The result 
was that it was conclusively settled. thatthe 


plaintiff Ganga Sahai was not the adopted: 


son'of Musammat Pem Kuar and was not 
as'such entitled to maintain this suit. ; 
“Ganga Sahai has brought the present suit 


again fur-the redemption of the said mort- 


gage of 29th ‘April, 1875. 

‘To explain the allegations on which this 
suit has baen instituted: it i8 ee to 
give ` a short 'pədigree:— 


DEBI DIN. a gE 
Bhimma Singh Beni Madho—Musammat” 
a | 4 Pom Kaur, widows, | 
Raj Kumar ‘ Mauji Ram, Ganga Sahai, 
` „att, No. 8. diod Childless. pltf. adopted son of- 


Š Beni Madho. | 
Debi Din died 20 years ago. Beni Madho 
died about 20 yeara ago aid .Bhimma Singh 
died about 12 or 13 years ago. Mauji Ram 
died childless. Ganga Sahai’s case now is 


that:in the ‘first place it must be deemed: 


that the purchase ' by Husammat Pem, Kuar 
under sale certificate of 17th Jaly, 1879, 
was purchase for and on behalf of- Ganga 
Sahai ; 
Pom Kaur be’deemed to be the real purchaser 
he, asone of the heirs of Pem Kaur, irres- 
pective of the adoption, merely by .reason 


of his relationship, is entitled to æ moiety - 


of the property. The third ground, : on 
which he maintains this’ suit is that in any 


case by reason of his relationship he ia' one ` 
of the heirs of Beni Madho and as sugh is’ 


entitled to ‘sue. < : 


‘All these three titles were’ available’ to` 


Ganga ` Sahai-when he brought his first, suit 


for redemption on the-lst of August 1904. He - 


- might'have set them up as‘either cumulative 


j? 


1 titbras oasis, 
= foil 


adopted son of Pem, Kuar : 


_straction ‘of' the present Code. 


in. the second place if AMusammat: 


+ 


or alteraative titles ‘entitling him to' the 
same relief, 

. The, defence is thab as Ganga Sahai dia 
aot got! up any ‘of these titles as ‘a matter of 
attack rin the former suit he is not entitled 


to maintain a fresh soiton the strength of: - 


these “titles for redemption. . The Courts 
below have overruled the contention and‘ the 


-defendaut has preferred this appeal against 


the decree of the Courts below: The ques- 
tion for dstermiuation, therefore, is- whether 
the suit is- bared by the rule of res judicata. 


“The case was’ heard aad decided while Act 


XIV of 1882, was in force and the decision 
of this: question, therefore, turns upon thé 
interpretation of section. 13 of thé old Act. 
I may, however, note that in this raapect the 


' provisions ‘of section 13,of the former Act 


and of section 11 of Act V of 1908 are in 
identical terms and it really makes no differ- 
encé whether the case is disposed of with 


-referencé’ to the provisions ofone “Code or 


the other. Thèrule of “res judicata; as em- 
bodied in the first Code of Civil Procedure 


-passed by the Indian Legislature (i. e., Act . 
_ VIII of 1859), is conched- in Jangüate: very 


different from- the one in which it'is now 


‘formulated. Cases decided, upon ‘the con- 


struction of section ’2 of-that Aot, do not, 
therefore, afford much assistance on the con- 
It will, how- 
ever,- be necessary to consider some lof: the 
cases upon which reliance has-been placed 
in the judgment: 
Mir-Baqar- Ali (1), „whioh were decided 
under Act VIIT of 1859. Itwill, therefore, 


be necessary to point out. the difference in- 
-the language used-in section 2-of that Code 
- to consider how far those. cases can now be 


relied on as safe guidein the interpretation 
of Act XIV of 1882. Section 2 of that 
Code enacts that the Civil Courts “shall not 


of Ihtisham Haidar v., 
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take cognizance of any’ suit brought on a 


cause of action which ‘shall -have -been 
heard’ “and determined by a Court ‘cf cbm- 
petent jurisdiction in a former sui between 
the same parties or parties under. whom 
they claim? r 

The’ * test under this ‘gabon was the 
identity’ of cause of action in the two suits 
between identical parties. The right inter- 


. pretation’ -of the term ` causes of action” as 


used in that section has been” the subject 
of much’ difference of opinién in the Court. 
According to the most recent interpretation 


e 


* that- right. 
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of that term, @ plaintiff's cause of action 
consists.f facts or a series of facts- which he 
is bound to allege and prove (if not- already 
. admitted by the defendant) to make out 


his -right to the relief claimed -by him. Each. 


title, which a „plaintiff. may have -to a- pro- 
perty (assuming that he is entitled to it 
under more than one title), is ordinarily based 


on‘a different series of facts, and each title <. 


“based on such: different combination of facts, in 
this view, constitutes a, different cause of action 
for which a plaintiff may bring two suits one 
after another. The cases *noted (in margin) 
as foot-note are some of the cases in which 
- this view found favour - On the other hand 


_ according to the GENG GN a cause of action 


consisted of a right. and its infraction by the 
defendant. It did not matter how that right 
arose, or under what title or titles the plain- 
tiff acquired such, right.. The plaintiff had 


- to make out his right, and for that purpose 


he was bound to’ prove his title or titles (if 
he had more than one) under which he had 
A second suit for relief in respect 
of the infraction of the same right, though 
based on different title could not be brought 
on this view. The casest noted (in margin) 


” aa foot-note illustrate this phase of opinion. : 


In 1877 when Act "VIII of 1859 was 
repealed ‘and replaced by Act X of 
1877 the rule_ of res judicata’ -enacted by the 
Indian Legislature. was entirely re-caste in 
the form in which it is formulated in section 
13 of that Act.-. This section was amended by 
Act XII of 1879 ‘and re- -enacted in an 
amendéd form in Act XLV of -1582. It has 
been re-enacted with some farther. amend- 
ments as section 11 of Act V of 1908, but 
the portion of section’ 13 of Act X of 1877, 
so far as it bears upon the question in issue 
in this case, remains exactly in the same 
form as it was in Act X of 1876. Under 
section 13 of that Code Courts were forbidden 
to try any matter directly and sub- 
. stantially in isshe and heard and determined 
in a former suit between the same parties, or 
persons claiming. under them. ‘litigating 

under the same title.” By Explanation II any 
matter which might and ought to have been 
“made a matter of attack or defence in the 
former suit was to be deemed to be-a matter 
directly and substantially-in issue in that case, 

“IN W. P. 60; 6 W. R. 54; 16 W. R. 264 2 -M HE. 

C. R. 824; 2 M. 852. 
+10 W. R. 426; '12 W. R, co 73 We + 
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-to put all- his -titles into suit at- once.. 
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-On the language of section 13 of Act X óf 
1877 the question again came up for decision . 

whethera plaintiff who-had more:than one 
title to claim the same relief, could sue npon 
one of such titles for relief and in the. event 
of-failure sue again for the same relief on 
another title which was also available to him 
when he had brought his first suit. The: 
words "litigating under the same title,” 
occurring in thebody of the section, indicated, 
it was argued, that plaintiff was not competent: 
“AH. 
that the law.compalled a plaintiff to do, was 
to put forth all matters of attack, pertaining 
to the particular title put forward in the 
plaint as.the basis upon which relief was” 
claimed. This view was taken in several 
cases specially by the Madras High Court. 


On the other hand in support. of. the con: 
trary view it was urged that-a man’s title.to 
a property was the right which he had in it 
no matter’ what the‘ genesis of “that. right 
might be. To explain the argument’ more, 
clearly if, for example, as -in this case,. the 
plaintiff, as owner of the equity of redemption, 
has a right to redeem a mortgage, the title- 
upon which the plaintiff was suing for redemp- 
tion was that of an owner of the equity: of 
redemption. It might‘be that the ownership - 
of the equity of redemption was acquired by 
him by purchase from the original mortgagor, 
or by inheritance from him, or by gift from 
him, his ‘title upon which the relief for s 
redemption-was claimed. was thesame; viz , his 
ownership of the -equity of redemption, no 
matter what the origin of his title was. The 

‘title’ was taken to mean the legal right,. 
upon which the plaintiff became entitled to 
relief, as distinguished fromthe facts which 
constitute the basis of such right. On that 
broader view of the term “ title,” reading the, 


‘section with Explanation II of the Act, it was 


necessary ` for the plaintiff in framing his 
plaint.to include all grounds upon which he 
had acquired the right for the infraction of 
which he had to claim relief. There are also 
several cases in which this view is taken. 


. In view of the ognflict of authorities, it 
seems desirable to: consider :— 
First, the language of the section itself;- 
and $ 

Secondly, the case- ase upon the’ question, 
" more specially the pronouncements of their 


Lordships: of the Privy Oouncil- upon the 
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: point,-on the langdaga 
-XIV of 1882. °°... , ae 

`` I will now procaed to examina fhas mos 

visioas of section 13,0f Ast XIV -of 1882, a 


‘littlé more closely with referance to tha facts” 


‘ofthis cage, Le i 
- Section 18 of tha Code of Civil :Procddute 
“of 1882 efacts that “No Cours shall try any- 
‘suit or issne in which the matter directly and 
Substantially in issus has bean directly ‘and 
substantially in issuein afornier suit between 
the same parties -or between parties ‘ünder 
whom they claim, litigating undi the’ aims 


_ title, in a Court of jurisdiction, “competent 
ta try such subseqaént gait; in Which such | 


igane has been subsequently raised, and has 
been heard and finally ‘decided by such 
Cunrk eer e m ae eh, aan 
Explanation T: ta the section points ‘out 
“The matter above rafenrea, to must in the 
former saif.have baan alleged by one ‘party, 
and either-denied or admitted expressly or 
impliedly by the other,” Yi AE Nai 
_Explanation II enacts that “any matter 
which might and ought to have baen- made 
ground of defence or attack in such former 
gait shall be deemed to have been a mattor 
directly and sabsbantially in issue in such 
guit.’ g: | 
_ The plaintiff in 
that the equity of redemption in the mort- 


- gage in suit had vested in him-by inherisance 


as an adopted son of Beni -Madho -and Pem 
Kuar and on that basis claimed redemption, . 


Itwas found that he was not an adopted 


gon’ -and the equity of réedemptin, therefore; - 


did not vest in him. -He now alleges. that 
the equity of redemption has vested in him 
in the following other ways too viz :— l 


= (1) by the faot of his being the resl. 


purchaser under the auction sale of 
-17th July, 1875 (Pom Kaur being 

_ only his benamidary at such sale) ; 
(2) if Pem Kaur was the veal purchaser 


as representing the estate of Beni’ 


`- Madho, by inheritanca as one ofthe 
next revergioners to that estate 

-_ -` under tho Hipdalaw;: 9°). 
(8) if “she purchased the -property in 
her own right then as ‘one of the 


7 “brother Raj Kunwar. ` 
There can beno doubt that he could, in 
addition to his claim on the basis of adoption, 


r 


edo : 
~ Enptay. cades. - : 


of sagtioa 13 ‘of! Ack. 


the formér cage alleged 


‘gating’ (as distinguished - from 


heirs to her estate: the other oo-heir, 
in’ cases (2) and (8) - being his 


a 
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hare.dlizallozad and ‘proved his ownership 


of the equity of rademption on either of the 
three grounds set forth ‘above, and obtained 


.redemption of tha mortgage for himself alone 


on ground No. Landin the alternative as & 
co-gwner of the equity of redemption for 
himself aud his brother Raj Kunwar in cases 
Nos. 2'and 3. Hedid not doso. The ques, 
tion is, is be precludes from, doing so by the 
rule of resjudicutu? It has been urged by 
Pandit Gokaran Nath Misra’ in- his able 
argument that the grounds now set forth by 
the plaintiff for establishing his ownership of 
the equity of redemption, were ‘matters’ which 
he might and ought to have madea ground 
of attack in his former suit ander Explanation 
TI of seotian 13 ofthe said Code, and having 


failed to do so, he cannot on their basis 


sue again. [t was, he urged, the duty of 
the plaintiff under section 42 of the Code ta 


go frame his suit as to afford ground fora 
: final decision upon tha subject in’ dispute, 


and so to prevent further litigation concarning 
them..” Mr, Bisheshar. Nath Srivastava on 
the other hand has argued that the ‘matters’ 
which the said explanation insists on being 
made ground of defence or attack refer only, 


1 


to any matier appertaining to the ‘title’ under - 


which the parties were litigating in the 
former suit. ae we 
Section 18 of Act XIV of 1882. does not. 
refer to a pluintiffclaiming relief- under a 
particular title, but to (1) parties (2) liti- 
gating under. the same title. A plaintiff may 
claim a property under a particular title, and 
defendant may deny the plaintiff's title, 
and may claim to retain possession of- 
the same under a title cf his own. In“ such 
n case both parties are litigating, each under 
his-own title. The use of the expression 
“oarties” Gustead of the, plaintiff) and ‘liti- 
0 “suing ”) 
indicate that the section refers” to “the action 
poth of the plaintiff and the defendant in the 
suit, as well as the titles gat up by either of 


them, [et as inthe first place take the. case 


of a defendant... Is hè bound to Bet up all his 
titles (or, grounds upon which his right is 
based) inidefance to the suit ? If like the plain- 
tiff upon the contentior of (Mr. Bisheshar 


“Nath Srivastava), he is at liberty fo set up 
“only one of his titles at æ time, the result will 


be that he willbe able to sue to recover back 
the property, upon the gacond title which he 
had keptin reserve after having lost the pros, 
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perty inthe firat suit. To illustrate the 
point by aconerate example, take the case, 
oftwo Hindu brothera one of whom dies 
leaving a son and the other subsequently dies 
childless leaving a widow. . The brother who 
died childless adopted the son of his brother ; 
he also executed a will in favour of his 
nephew. The widow snes the nephew for 
possession of her husband's estate. The 
pephew may defend the suit upon the 
ground :— 
| (1) that heand the plaintif’s husband 
were joint in, estate, and that he 
succeeded to it by survivorship ; 


(2) dfseparate he succeeded to it by 
adoption or 

(3) under a will of the plaintifs hus- 
band. 


Ifthe words “Istigating tinder the same title” 
enable the plaintiff to put forward only one 
of his titles in action at a time, they must 


enable the defendant to do the same thing. ` 


On this view the defendant in the above 
illustration might only plead in the first 
instance ground No. 1 in his defence. 
If that ground failed, he could sue the widow 
to recover back the property on ground No. 
2. As plaintiff, on Mr. Bisheshar Nath 
Srivastava's contention, he would have the 
privilege of suing upon only one of his titles 
if he liked. Failing to prove. his adoption 
he might sue again on title No. 3. Ifon the 
other hand the husband had executed a deed 
.conferring a life-sstate upon his widow she 
on the same contention would have the 
privilege of putting only one of her titles in 
~ action in her first suit.. She mightafter the 
, nephew had succeeded in his suit upon title 
. No. 3, sue again to recover back the property 
under the deed of her husband conferring 
upon her a life-estate. Both the plaintiff and 
the defendant are in this matter placed by 
the Court in exactly the same position. 
Either they both have the privilege of putt- 
ing in action only one of their titles at a 
time by way ofattack or defence or both must 
put forward all their grounds of attack or 
_defence into action in one suit. 
“The view urged by Mr. 
< Srivastava if accepted would very much 
promote and multiply litigation which 
it is the intent of the State to repress 
and curtail’ as far ,as_ possible. In 
the course of the able argument of Mr. 
`~ Bisheshar Nath Srivastava I specially put 
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to him the question whether a defendant 
snjoyed the privilege of patting only one 
title of his in aclion by way ofdefence. He 
could nət but answer the question in the 
negative. On the language of the section 
I can see no difference between the position 
of ‘the defendant and the plaintiff in 
this respect. The role of res judicata is 
mainly based on the well-known maxim nemo 
debet bis vezari pro una et eadem causa? On 
the: contention of Mr. Bisheshar Nath 
Srivastava tho parties would have an unlimit- 
ed ‘opportunity 'of vexing each other many 
times before a controversy like this can be 
finally settled. The fact that a defendant 
must set up all his-titles that he may have 
in his defence has been settled by the ruling 
of the Privy Council’in the case “of Srimut 
Rajah Mootoo Vijaya Raganadha Bodha v. 
Katama Nachiar (17). The defendant in that 
case could. have defended the suit on the 
ground that it was undivided proparty as also 
onthe ground that he was entitled to it under 
a will. . He set up the first ground of defence 
only. He failed in the defence and & second 
suit was instituted on the Wi. Ab page 73 
their Lordships observe :—“It is, impossible 
that any such suit should be allowed to - nro- 
ceed. The first place, it is clear, upon the 
former record, that the appellant had then 
the power of relying upon that document 
as being a valid Will. He in effect stated, or 
might have stated, his defence in the suita 
of 1856 in the alternative. He might, first 
have insisted that it was undivided property, 
and that therefore; the plaintiff in those 
suits had no interest therein; and second, ha 
might have pleaded, that if it shall turn out 
that if was divided property, then my title 
arises under this instrament, and I plead and 
rely upon it as amounting to a valid devise | 
in my favour. When a plaintiff claims an 
estate, and the defendant being in possession 
resists that claim, hs is bound to resist 
it upon all the grounds that it is possible 
for him, according to his knowledge, then 
to bring forward. The present appellant 
might have insisted on the validity of the 
alleged Will; but insteadof doing so when 
his suit came to be heard and decided in the 
Court of final appeal, he in effect disclaimed 
all title under the instrument as a will and 
insisted that ib must be regarded by, the 
Court as not being testamentary. There 

(17) 11 M. I. A. 50; 10 W. R. 1 (P. 0.) : 
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would be an end to all seourity in the adminis- 
tration of justice if the course, now taken 
"by the appellant of setting., up the Will, 
were allowed.” 

This was a ose decided upon the Code 
of 1859. The same rale of law was laid down 
in the case of Dinomoyi Dabia Ohowdhrain 
v. Anungo Moyi(18) and in the case af Kesar 

` Singh v. Jawind Singh (19). -As to the 
case of a plaintiff their Lordships. of the 
Privy Oounoil laid down a similar rale.of law 
in the case of H oomatara Dehia v. Unnopo0rna 

Dassee (20). 

If a defendant must set up àll defences he 
has to an action, there is no reason why the 

- plaintiff should be in a better position. | 

I will now examine some of the reoent pro- 
nouncements of their Lordships of the Privy 
Council on the language of section 13. Act 
XIV of 1882. The most important af these 
cases is that of Kameshwar Prasad v. Raj 
Kumari Ruttan Koer (2). In that case a 
“Hindu widow had mortgaged certain property 
and then surrendered it to the real rever- 
àioner. The mortgagee brought his suit to 

` enforce his mortgage against the widow and 
her transferee. Their- -Lordships of the Privy 
Oouncil dismissed the suit against the trans- 
féree on the ground that no legal’ nacassity 
for the ‘mortgage had been proved [ Kameshwar 
wPershad v. Run Bahadur Singh (21)]. A 
second suit was instituted by the mort- 
„gageo on the ground that the transferees 
had as a consideration for the transfer under- 
taken to pay all the debts of the 
widow on the property ‘so transferred. 
The sait in one case was to recover a sum 
of money by enforcement of the contract of 
mortgage and in the other case to recover 
_thesameamountof money, on foot of a contract 
“entered into by the transferee. A euit for 
relief on both these grounds combined 
could have been brought, but it was not. The 
question before their Lordships of the Privy 
Council was whether the second suit was 
barred by the rule of res judicata. At page 
85 of the report their Lordships observed as 
follows :— ‘Section 13 of the Code of Civil 
Procedure of 1882 says ‘No Court shall try 
any suit or issue in which the matter directly 
and substantially in issue has been directly 


and substantially in issae in a former suit 
(18) 40. L. R 599, at p 600. 
(19) 142 P. R 1884. - 
(20) 11 B. L. R. 158. 

(21) 6 C. 843 (P. C.); 8 L A. 8, 


INDIAN CASES. 


such issue 


“says any matter 


“ia 

= 
between the same parties or between the 
parties under whom they or any of them 
claim, litigating under the same title in 
a Court of jurisdiction competent to try 
Such sabsequent suit orthe suit in which 
has been subsequently ` raised, 
aud has been heard and finally decided by 
such Court.’ Explantion II of that’ section 
which might” and ought 
to hava- been made ground of defence or 
attack in such former suit shall be deemed 
to have been a matter directly and sub- 
stantia_ly in issue in anch suit. Their Lord- 
ships taink that the present ground of attack 
was a good ground of attack in the suit of 
1876.b2cause the money had not been paid 
in September, 1875, the date named in the 
bond. | 

“Thetit ‘might’ have been made a ground 
of attack is clear. That it ‘ought’ to have 
been appears to their Lordships to depend 
on the particular facts of each case. Where 
matters are so dissimilar that their union 
might lead to confusion, the “ construction 
ofthe -vord ‘ought’ would become important ; 
in this case the matters were the same, Tk 
was only an alternative way of seeking to 
impose a liability upon Run Bahadar, and it 
appears. to their Lordships that the matter 
‘ought* to have been made a ground of attack 
inthe former suit, and, therefore, that it should 
be ‘deemed to have besa a matter directly and 
substantially i in issue'in the former anit and 
is res judicata. 

“Bas it has been urged that the first suit 
having been brought in 1876, the Code of 
Civil Erocedure of 1877 and not the Code of 
Civil Frocedure of 1882 governs the case; but 
it is to be observed that the Code of 1882 says 
that ‘No Court shall try any suit or issue’ that 
is, shal_ try after the passing of that Act, though 
the cirsumstances had arisen previously. 

“Nether it be lost sight of thatthe Act of 
1877 aad the Act of 1882 were not introducing 
any new law, but were only putting into the 
form of a Code that which was the state of 
the law at the time. 


“The state of the law at the time was 
that persons should not be harrassed by 
continnous litigation about the same subject- 
matter” 

Tt is- niora in this connection to note 
that according to their Lordsips of the Privy 
Counc l inenacting Act Xof1877and Act XIV 
of 1882 the Legislature were not introducing 


- The judgments are already right. ae 


“of any other pereon. 
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any new law “but were only putting into the. 
form of a Code that which was the state of law 
at the time” `> 
, The law as it stood before the KA ANG of 
the Code of 1877 must be taken to have been 
as it was laid down by the highest tribunal of 
` appeal ` “for cases. from India, viż., the Privy 
Council in the case of’ Brimut Rajah Moottoo 
Visaya Raganadha Bodha ¥. Katama’ Nachiar 
(17), for the case of a defendant and Woomu- 
- tura- Debis v. Unnopoarna ` Dassee (20), for 
the'case`of a Plaintiff.. This- is also import- 
ant as, indicating which ` of two conflicting ` 
views bused upon- the words “ ‘litigating under 
the same title” their Lordships of the Privy, 
Council. were inclined to take. The next 
- ease decided- by the. Privy Council is that of 
` ri Gopal v. Pirthi Singh (3).° In that. -case 
a morigagee defendant who held several prior 
. mortgages sct up some of-them in‘answer to 
_ a suit on & subsequent mortgage but did not ` 
set up a prior “mortgage dated 7th February ` 
1874.. - He ther sued to enforce this mort-- 
gage. The Courts i in India. held thatthe suit 
was barred by section 13 of the Code. At 
page 436 of the report their Lordships obgerv- 
ed as follows:— “The materiality of the mort- 
gages here referrad to is. evident. If Musam- 
. mat Janki's claim’ had succeeded to its full ex-- 
` tent she would have established her priority 
over -all the four bonds in question. - As it 
was, she only established her claim, subject to 
the specified securities of Sri Gopal and-Murli 
and Sarnam Singh, which did not include 
the bond now sued on. The appellant would 
have been entitled „to plead and prove this 
hond as a bar to any decree being made for 
gale. except subject _ to that bond. Had” her, 
done so, it-would have been included in the” 
“details of-liens’ at the end of the decree, and. 
. the right of Musammat Janki would have 
expressly subordinated to that charge algo, ‘ 
Whatever. difference- of opinion there was 
in the past, these cases show the view. which 


the Privy ‘Council is.inclined to take on the 


‘question. 


It has also -been suggested that 
the words - 


“itigating under the same title” 


occurring in the body of section 13 of the | 


Code do not refer to the indentity of the 
ground of action, but mean that the question 


j must have been raised and decided an the ` 


same right, that i is to say in the right of the 
parties to the second suit and not in the right 
Mr. Hukm Chand in 
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his work on the Law of Bouie ha taken | i 


tho same view. In his Commentaries on the 


‘Code of. Civil. Procedure at page. 173-he 


observes: —“Mr. Freeman -broadly 8ay8_ that `- 
‘if one is made defendant in an official capa- 


ity, ‘the judgment will not bind him person- 7 
ally, and if made a defendant personally, it- -- 
will nat bind officially,’ Dr. Bigelow observes ` 


that ‘jadgments a8 a, general . rule conclude 
the parties only.in the character i in, which they 
sie or are sued; and, therefore, a judgment. for 
ar against an executor, administrator, assignee,” 
trustee, agent or attorney as such’ presomp- 


tively, does not preclude-him, in a- different ., - 


cause of action affecting his: own proper pers 


son, from disputing the special findings -in the . 
‘fina? cause ;’ 


and.that “appearing in ‘an 
action as heir of A will-not estop the party 
to claim the same property-as devisee of A ‘8 
widow, oras a creditor having a lien’. | It 
i3 repeatedly held that a judgment against 
a party sued as an individual will not be an 


estoppal in a subsequent suit in which hé 3 


may sue or be sued . im another. capacity: or 


- character ; ag, in ‘the latter case he is in con- ` 


templation of law a distinct person anda 
stranger to the prior proceedings’ and- judg- 
ment.’, Thus the dismissal of a suit by a. 
tenant-in-common for a right of way under 
a special agreement is not res judicata ina 
suit by him for a similar right of, enjoyment 


by license .of his wife in virtu6 of cher ‘inde, `.” 


pendent right as a tenant in common. Sis. 
milarly in Muhanimad Din v. Rahim. Gul (22), 

. the. plaintiffs in the two suits were held. to bd 
acting -in different. capacities, when in-the’ 
former th ey promoted with others a joint claint 
cf prescription to certain property, whereas ih 
the latter they propounded. & private and ex- 
clusive title of ownership‘ to that property, 


- In Ahmad Khan v. Bhagbhari (23), wi person __ 


impleaded as the representative of one-of the ` 


heirs of a certain person was heldnot to ‘have - 
been a party in his own right as heir to that , 
“person. 


And the dismissal of’ ‘a, claim made 
by: any one`ag the heir‘of a person does not 
bar-a claim, as his son's heir. 


by a decision against himina suit in which he 
appeared as the heir of his father, _ 5o` also 
a person,:who is a- party to a snit on a deed 
in which he is interested as a beneficiary, 
will’ not be considered: a party, to it- in his 
(22) 6 P. R. 1886. 
(23) 142 P. B, 1892, _ 


And. a person | 
going as the heir of his mother -is not bound - 


> 


va 
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“capacity of a, trustee under another deed affect 


ing the’ property’ in’ dispute’ in this suit.” 


Before dealing with the applicatior: of the 
principlé laid down in these cases it- ‘vould, be 
useful perhaps. to consider some of tke ore 
recent cases decided by the Courts i in [India - 


- | after the decision of the Privy Oonne‘l i in the 


osé of Kameshar' ` Pershad v. Rajkuniart 
Rutan Koer (2): Iwill take’ the ‘Calcutta 
, High ‘Court first. In the case of- Shyama 
` -Oharan ~ Banerji v. Mrinmayi Debz. Fa; 
< the defendant's husband had sted tae, pre 
sent plaintiff ‘for a declaration of hie title to 
& moiety of #' garden and for “partition. ', 
puit was-decreed ex parte: 
‘that suit then brought ‘a suit to obtam; 'a de. 
clàration that the. sale to the former -pzaintif’ B 
‘husband was‘bad for want of legal “macessity. ` 
| It-was héld that the plaintiff -in the’ second : 
“Hdib ought td have’ set up by way of- défenca- 
_ «to the former suit the- case now seb up by- 
him“in his plaint. 5 Their ‘Lordships dismiss- 
‘ed thie suit. : 
“In another case, “ap Lal v. Bin se 
‘Prasid' (25), decided by Justices Ram>ini‘and 


r- 


Geidt, a prior mortgages who was inrpleaded_ 


as a defendant to a sait on a puisne mortgage 
-and who had failed to set up his price mort- 
gages wag held” to-ba precluded from mig on 
his prior mortgages. | : > 
The leading case in the Bombay High Court 
in racent times is that of Guldappt v. Drikappa 
(8). “The plaintiff in ‘that caso- ‘sued to ra- 
* cover posseasion of cərtain land as revarsioner 
_ ,on the death of a Hinda widow. Hə had. 
formerly sned for the! possession of the sama. 
~as the surviving member of a joint Hinda 
‘family. The‘ Chief Jnstica (Sir Lawrenca 
Jenkins): and Mr. Justica Crowe hed* that 
the suit was barred by the rale of res Fidiort 4. 
The jadgment’i is an elaborate and exkaustive 
one in’ which all the leading cases on ‘the 
“point have been fully -cansidered. “It ig not 
possible to-quote any portion of the sad jadg- 
‘ment without being tempted to anose; very 
liberally from it. - I, therefore, refran. from 
quoting any particular passare. i is 
““In-the Madras High Court the tro nost 
recent cases bearing upon thg point aro AK Ie - 
-Kunhi ^ y.” Ayissa Bi (10), and Masiamania , 
-Pillai v. Thirticengadam. Pillai (11): In the 
` first of these - cases the plaintiff” “sold his ‘land. 


‘to’ the defendant and obtained a deed Dimoré- 
(24) 810. 79. ~ “Hate 
JOI 31:0, 428, , ; f 


-The - 
. The defendant to - 


Sian lee, 


gage es & part of the purchase money due to 
him. He sued upon the mortgaza bat lost his 
suit'onthe ground that the mortgage deed was 
bad for- want of registration. * He then fell 


back -o3 the consideration and. sued to recover +` 
-gaid money by ‘enforcement of the ‘lien for — 


unpaid purchase money; Sabrahmania Ayyar 


and. Banaon, JJ. held that the uit was bar-- 


red :by the rule of res judicata. The plain- 
tiff ought to-have combined the two claims in 
his former suit. In the second ‘dase a suit 
to` recover certain property As A raversionary 
_ heir based on -cortain ralationship 5 was held 
to bara second suit as favarsioner ‘based oa 
a ' diffrent relationship, (per Wallis and 
. Mitter, JJ., Chief -Juştic3 dissenting). Tha 
crise isso far paraliet to” this case, that. the 
plaintifs claimed as an heir by adoption in- 
“the first case. In. this case he claims as an 
“heir by raagon of his baing a nephew. -In 
both cesses ` the suit is aś. án heir, the heirship 
in eac} ease baing differently. tracad. 
- Ofthe recent cases in thé Allahabad High 
Court J need only refer ‘to two. of them viz., 
Imam Khan -y. Ayub. Khan (26) and 
Dost Muhammad Khan v. Said, Begun 
(27). In the ‘first ‘of these orses a suit 
for -possession of cərsain property as owner 
was held'to bára second suit for possession 
as mortgagaa of the sams property. | “In the 
secon case whora a defendant; in a case for 
possession and partition ‘of the share of 8 
decaased Muhammadan inherited “by the 
plaintif, failed to set up his claim to a share 
of the dower debt, which would have gone to. 
yedacs the plaintiff's claim, it was-held by 
Knox end Barkitt, JJ. that a’ suit by the de- 
fendan; to recover the dower debt was barred 
by the rule of res judicata. At paga 85. of = 
the Tapak thair -Lordship3 observe as fol- 
lows :—“As their father ant mother had both 
_ died befare - 1890 the case of action for the 
dower.debt>had‘accrued bafore the institution 
- of the farmer ‘suit, .In our opinion it was 


incumkent on these ladies when defendants in - 


_the former-sdit, which was a soit, for parbi- 
tion; even if they 


that sait that a decree for partition should 
not be-made until the debé due to, them, on 
“the footing. of.their mother’s dower, ‘both in 
“movabie -and in immovable proparty, had 


first been deducted from the property left by 
(26) BA. 517: 


Zo DWA Bly a l e ae 


did not on the other . : 
grounds dispute the claim of the plaintiffs in >`" - 
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their. father. -The effect of the claim to the 


‘dower debt if then made by these ladies and 


substantiated, would have been to raduca 
considerably the extent of the immovable 
property and the cash out of which the plain- 


tifs in the former suit would take their- 


14/120 shares. We are of opinion that in 
that suit for partition these ladies should 
have informed the Court and the plaintiffs 
that they hada claim which would have the 
‘effect mentioned above, and should have ob- 
jected then to the Court giving to those plain- 


‘tiffs a-decree for possession of 14/120ths out 


of their father’s estate as it stood at his death, 
and should have represented- that those plain- 
tiffs were only entitled to a decree for posses- 
gion by partition of 14/120ths of as much of 
tliat estate ‘as remained after the dower debt 
had been discharged or due allowance made 


for it. 


Three . cases decided by this Court were 


‘cited at the hearing. The first of these re 


- taken by Mr. 


kh Imtiaz Fatima v. Muhammad Kamil (4). 


the facts of that case the rule of res tae 
was clearly inapplicable. The ruling does 
not lay down any general principle of law 
bearing upon the question now before me. 


The second casa cited is that of Ihétsham 
Ali v. Mir Baqir Ali (L), decided by Mr. 
(now Mr. Justice) Griffin. The decision in 
that case folly supports the view taken by the 
Court below. In fact, the judgment of that 
Court is mainly based upon this taling. The 
judgment in that case is practically based 
upon the ruling of the Full Bench of. the 
Allahabad High Court in the case of Naush- 
aba Begam v. Umras Begam (28). - That case 
turned entirely upon the meaning of the: 
term “ cause of action” as used in section'2 
of Act VIII of 1859. The definition of that 
term given in Read v. Brown (29) has now 
been accapted by the Indian High Courts, 


‘and in view of that definition the two suits 


in Naushaba Begam’s case (28) were based 
on different causes of aclion. The other 
cage relied ‘upon in support of the view 
Griffin was that of Shridhar 
Vinayak v. Narayn(30), tho decision of which 
turns upon the interpretation of the term 


“causes of action.’ 


In my opinion in view of the later pro- 


` (28) 7N. W P.H. C. E 60. 
(29) L. R. 220, B. D. 128; 63 L. J.. -Q. B. 120; 60 


` L. T. 250, 37 W_R. 181, 


(30) 11 Bom H. C. R 224, 
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nouncements of the Priyy Council the rule 
laid down in this oase is no longer good law. 

The last Oudh case referred to is. that of 
Ohoudh=t Ganga Singh v. Narain Singh (5). 


The ruling in that case so far as it goes 


supports the view I have taken in-this case. 
Having thus reviewed the case law on the 


“subject I have now to apply it to the facts 


of the present case. There can be no-doubt 
that all the grounds upon which the present 
claim is based could have been combined in 
the former, suit either as cumulative or 
alternative grounds for relief and ‘with ` 
® proper array of parties might have been 
heard and determined in the same suit. 
‘He was the- full owner of the equity of 
redemption if he was the adopted son, 
or the real purchaser of the property and 
could have redeemed the whole property 
on either ground. As an heir of Beni 
Madho orof Pem Kuar by reason of his 1e- 
lationship as their nephew he was entitled.to 
redeem one moiety of the estate on his own 
account and other moiety for his co-owner. 
In the suit as co-owner of the equity of 
zedemption he would have had to join his 
crother Raj Kunwar as one of the co-plain- 
viffa, or if he declined to join to implead him 
as a defendant. _ 

There can be no doubt that on the authority 
of the rulings I have already cited a claim 
as owner of the equity of redemption by | 
purchase ought to have been combined 
with the claim for redemption as full owner 
on the ground of adoption. That part of the 
claim is clearly barred by the rule of res 
cudtcata. ’ 

. The question is whether a claim for redemp- 
zion asa co-owner of the equity of redemp- 
zion “ought” also to have been joined in the 
former suit. Unless Raj Kunwar admitted 
zhe adoption and, the full ownership’ of the 
plaintiff to the equity of redemption he could 
not join with him inthe redemption soit in 
zo far as it was based on these titles. His as- 
sertion of co-ownership of the equity of re- 
demption as one of the heirs was inconsistent 
with Ganga Sahai’s claim to full owner by 
>urchase. He could not have joined Raj, 
Kunwar as plaintiff without abandoning his 
slaim to full ownership of the equity of 
redemption. Was Ganga Sahai, therefore, 
bound to ‘join the claim for redemption as 
part owner with a claim for redemption as 
owner? I think not, The: two claims are in 


x 
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conflict with each other. He might possibly 
have done so putting the second ground of 
his claim in the -alternative and impleading 
Raj Kunwar as defendant in the case. Raj 
Kunwar was no party to the former suit 
and if the plaintiff had joined a caim for 
redemption as co-owner in his former suit 
this part of the claim would have beer reject- 
.ed for defect of parties. He was not bound, 
therefore, to implead Raj Kunwar as defendant 
in that suit as onthe allegations ccutained 
in the plaint he was an unnecessary party. 

Whether the two grounds for relief ought 
to have been joined or not according to the 
ruling of the Privy Council in the case of 
Kameshwar Pershad v. Raj Kumari Buttan 
Kosr (2), must depend on the particular facts 
of each case. The combination-of the claim 
for redemption as co-owner might have been 
confusing and embarrassing for example- 
if Raj Kunwar was in possession o? other 
property for Beni Madho to which in the 
event gf the plaintiff being an adopted 
son he would be entitled to his joinder as 
co-defendant in the suit, without bringing 
into suit other properties, thas Raj 
Kunwar was legally in possession, migat have 
embarrassed the plaintiff and created diffi- 
culties in his suing for the possession of such 
other properties.of Beni Madho. While a 
plaintiff may join two alternative claims for 
relief based on inconsistentallegatiors he is 
not bound to so join them ina claim unless 
-such joinder is possible without confusion or 
enbarrassment. I think a plaintiff ought, 
except under very special circumstances, to 
join all grounds on which he can claim the 
same relief against the same defendarts such 
grounds may be cumulative, each entitling 
him to the relief asked, or may ba urged in 
the alternative. He, however, ought not to be 
compelled to add a ground, which h3 could 
not urge without the addition of some other 
party as a co-plaintiff, or as an additional 
defendant. Section 13 of the Code does not 
compel a plaintiff to-join other persons as co- 
plaintiffs, or co-defendants. It compels a 
plaintiff to put forward all his groinds of 
attack against the persons who are actually 
party defendants to his suit. J think the 
word “ought”, in Explanation II of section 13 
of the Code, should be construed with 
reference to the existing array of perties in 
the suit. No plaintiff ought to be compelled 


40-join a ground of attack which the array of 
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partiesprecludes himfrom urging successfully. 
Itis true that under section 28 of Act XIV 
of 1882 “ nll persons may be joined as 
defendants against, whom the right to any 
relief is alleged to exist, whether jointly, 
severally or in the alternative, in respect of 
the same matter.” In the first place this 
provision is an enabling one, and does nòt 
impose ‘an obligation to so join. In the 
second place, the relief for redemption is 
claimed against the mortgagee, and co-mort- 
gagor cannot be said to be a person against 
whom the right to redeem can be alleged to 
exist either jointly, severally, or in the alter- 
native with the defendants mortgagees. 

On the array of the parties in the former 
suit a claim for redemption as a co-owner of 
the equity of redemption could not be sus- 
tained. It, therefore, could not besaid that 
this matter was a ground of attack, which 
ought to have been combined. 

The suit for redemption as co-owner of the 
equity of redemption was not barred by the 
rule of rgs judicata. The appeal, therefore, 
fails and must be dismissed with costs. 

Appeal dismissed. 
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Revision—Forma pauperis, application to sue tn— 
Order allowing or sejusing application is open to re- 
vlhron—Tnlerlocutory orders—Ûivil Procedure Cuda 
(Act ¥ of 1908), 8.115—‘Oase’, meaning of—Appeal 
jrom deciston in sut—Defendant cannot question pio- 
pricty of order allowing perjnission to sue as pauper— 
(111 Procedure Code (Act XIV of 1852), 846. 404, 405— 
Application to sue in forma pauperis not presented in 
person must be ra; écted, : - 

An apphcation for permission to sue asa pauper 
is in itself a ‘case’ within the meaning of that term 
as used in section 115 of the Civil Procedure.Code, 
1908. = : 

An order allowing or refusing an application’ for 
permission to sue as a pauper isa final order in the 
case and not an interlocutory order in the suit. Such 
an order is, consequently, open to revision. 

Acka Ranganayuha Ammal v. Koka Venkafachella- 
pati Nayudt, 4M. 323; Chattarpal Singh v, Raja Ham, 
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TH A: 6814 Muhammad Husain v, Ajudhia Prasad. 10 


A. 487 ; Secretary of State for India in Council v. Jill, 
21 A. 183, relied upon. i 

'Interlocutory ' orders are not open ae revision 
under section 115 of Act V of 1903. 

-Where an application to sue in firma pauperis 
- has been allowed and the case proceeded to trial 
and decision, it is not open to the defendant in appeal 
to question the propriety of the first Oourt’s order 
permitting the plaintiff to sue as a pauper. 14 

Mumtasan v.. Rasu’an, 21 A. 864, relied upon. 

The law requires the presentation of an applica- 
tion to sue jin forma pruberi is by the in person 
and not by an authorized agent, excépt in thé casos 
mentioned in section 640 or section 641 of the Civil 
Procedure Code, 1882. - Where only one out of several 
petitioners presents the application, in person the 
application must be rejected as regards those peti- 
i tionérs who do not join in presenting it iñ person. 

"Thé provisions of sections 404 and-405 are impera- 

- tive and the Court has no option but to “rejoct the 
f application" not presented in person. 

Revision against the order of the Subor- 
dinate Judge, , Lucknow, dated 14th April, 
1909. . 

“Mr. Salig Ram, for Mr. Zahur Ahmad, for 
the Appellant. 


aa): REMAND ORDER. 


This is an application for the revisionot an” 
order made by thé Oouét below granting per- 
mission to the respondents to sue in forms 
patyperi is. It appears that Amir Husain, Nazir 
Husain, Hafiz Ali and Musammat Sitar-un- nisa 
filed-amapplicabion on the 16th March, 1508, 
in the Court of the Subordinatie. Judge of 
Lucknow under ‘section 404 ôf Act XIV of > 
1832. The application was presented to the 
Miunsarim and according to the note made by 
him the f person who actually presented it was 
-~ Amir Husain. Amir Husain has stated that - 
besides himself Nazir Husain and Hafiz Ali 
were also present. Notice of the application 
was issued on 23rd March, 1908, for inquiry 
into pauperism and the application was granted 
on 14th ‘April, 1909. The present application 
for revision has been filed on the ground that 
Amir Husain alone presented the application, 
consequently the Court below had no jurisdic- 
tion to consider the application ao far .as the 
other applicants were concerned and in any case 
it acted with material irregularity i in allowing 
an application not presented in’ accordance 
with the provisions of section 404 of “Act ZIN, 
of 1882. - 


- 


The first point for angan 18 ancthes f 


under section 115. of Act V of 1908 this Court 
has pọwer to revise the order of the Court 
below. It has heen said that under fhe Code 
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-&8 amended the High Court may call for the 


, Fecord of any case which- has been decided by 


a Court subordinate to it and-in which no 
appeal lies thereto, under certain - circum- 
stances. 
granting permission to sue as & paitper is' an 
interlocutory order, as the case has not” yet 
been decided in .the sense of that term as used 
In section 115 of Act V of 1908, and as ‘there 
will be an appeal ultimately in- the casa ng 
epplication for revision lies. -I think that an 
pplication for permission to Sue as a pauper 
‘under Chapter XXVI of Act XIV of 1882. is. 
In itself a case within -the meaning of that 
term as used in section 115 of Act V of 1908. | 
That ‘case is concluded by an- order granting 
cr.refusing the application. Once the appli- ` 
cation is granted the petition for leave to sue 
is converted into a suit and proceeds as ‘uch: 
The question whether orders under Chapter 


-—XXVI of Act XIV of-1882 are open to revision 


under section 622 has been considered in ‘several 
eases. The first-and the earliest case upon the - 
point to which Ihave been referred is the 
case of Koka Ranganayaka_Ammal +. Koku ` 
| Penkatachellapati Nayudu: (D). In, that casè- 
‘sn application for revision {únder section 
€22 was allowéd by. the Madras High. 
Court and an -order refasing an application ` 
for leave to sue as' a pauper was set- aside. 
The next case is that of Chattarpal Singh v. 
Raja Rum (2), which was decided by the Fall 
Bench of the Allahabad High Court. - The 


question was considered by Mahmood, J., who- > — 


in the course ‘of his judgment observed as 
follows :—“ Before expressing my own’ views 
tpon-the matter, I'wish to refer to certain 
rulings which were cited on.either side at the 
tearing. The first of these is the ` cds of 
Phul Singh v.- Jagan Nath (3) in which a 
Division Bench of this Court held that an or- 
‘Cer refusing permision to sue in forma pauperis 
cid not fall within the term ‘case’. in" section 
622, and, therefore, could: not be dealt with i in 
The same view appears to have been 
taken in Bhulneshri Dat v. Bidiadis (4) -and 
also in Situl Sahur. Bechu Ram (5). It was ` 
principally in consequence of these cases that 
my brother Oldfield and myself “made this 
reference to the Full Bench. The ede aes 
(1) 4 M. 328. 
(2) 7 A. 68L i 
(8) A- W. N. (1882) 33. - 
(4) å- W. N. (1882) 69. 
F (5) A. W. N. (1882) 92, 


It has been contended that the order. : 


1 
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circumstances of. these cases: do not appear 
from the report, but I confess, and | | Bey}: ‘this 
“with due deference; that I am unable to concur 
in the general form-in which therule was laid. 
down in.these.cases.. The word ‘case’ as|used. 
in section 622 of the Code, is nowhere Cefined; 
but, adopting the general rule of construing 
statutes, I hold that the word should. be 


understood in. its broadest and most. ordinary p 


seuse, unless there, were specific reascns. for 
narrowing its meaning. I confess: I am” un- 
aware of any such reasons, -and limitiag, the 


arguments to orders under -section 407 of the - 


Civil Procedure Code, I:should sar as. a 

general proposition that that which might con- 
stitute the subject-of an appéal- would neces- - 
sarily be a ‘case. I say. this because in the course 
_of the argument it was suggested - that: the 

reason why an order rejecting an application. 
under section 407 was not a case’ within 

the meaning of rection: 622, was thas such 

an order constituted no adjudication, bat only 

a preliminary . -proceeding -taken bofoze ` the 

appearance of the opposite party.” 

His Lordship then proceeds to . discuss the 
variong sections bearing upon the poirt and 
finally concludes thus:—` 

' There i if, of course, no appeal from an order . 
rejecting a pauper's application under tection 
-407 of the Code; but what I have already said 
satisfies me thát ‘such an -order would. be a 

‘case *within the meaning of section 623.” 

‘The other learnéd Jadges of the High Court 
did not expressly deal with this questicn but 
they proceeded to consider the case on the 
merits under section 622. The next mse in 
which the matter was considered is the-case of 
a Muhamnad Husain v. Ajudhia Prasid *6),-in 
. which the Hon’ble Mr. Justice Mahmood set 
aside under section 622 an order-made by, ‘a 
subordinate Court rejecting an applicatzon for. 
leave to sue asa pauper. I need only r2fer to` 

one more case considered by: the Full Bench: 
ofthe Allahabad High Court which bears upon 
- this point, namely, the case of Secretary af State 
for India in Oòuncil y. Jillo (7); In thet case 
an application for leave to sue as a patipsr wás“ 
rejected but without costs to the Goverrment: 
An appeal was filed on behalf of the Secretary 
of State in Council from the said order. The 
Full Bench ‘in that case “held that thers !was- 
no appeal against the said order but proeeeded 
to consider the application under- section 622 

(6) 10 A. 487. 

, (7) 21.4. 133... 
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costs to the Secretary of State in Council was 
irregular and as it acted’ with -material irregu- 
larity in not granting costs under the ciroum- 
siances of ‘the case they varied the order by 
awarding costs to the Government., -< 

` Tt may be argued that these casés were cases 


‘in which the application for permission to sue 


ak a pauper had.been rejected and the cases 
had been closed, and there was no farther pos- 


-sibility of the cases coming up again ‘before a 


High Court except by! way ‘of revision, but 
inthis case the application has been allowed 
and the snit will now proceed ‘toa hearing 
and the other side mightin their appeal from 


the propriety. of the order granting leave -to 
sue in forma pauperts. In that view it’ was 


urged thai the defendants had their remedy ; 
‘in the appeal which would be against. the 


final decree. In the case of’ Mumtazan v: 
Rasulan (8), Mr. JasticeKnox and Mr. Justice 


Aikman considered this “point and. their 


Lordships held that where an application to 
sue ın forms pauperis had been allowed- ‘and 
the case proceeded to trial and’ decision, it 
was not open to the defendant in- appeal to 
question the proprietyof the first Conrt’ s order 


* permitting the plaintiff to sue asa “pauper. 


I think this is the-correct view of the situa- 
tion. . 


as paupers is a final decision of that case, one 


- way or the other, and, so far as the case then 


before the Court, namely, the application for 
leave to sne as a pauper is concerned, . the 
matter has been finully decided.’ There has 
been for scmetime a difference of opinion 
between the various- High Courts _ on the 
question whether an application for ‘revision 
against an interlocutory order lies under 


section 622 Act XIV o? 1882. The Allahabad, 


Madras and Bombay High Courts. took’ the 
view that interlocutory orders were not open 
to revision under that’ section. ` The Calcutta 


-High Court, however, took a different’ view. 


Section 622 of Act XLV of 1882 has been 
amended and is now enacted as section 115. 
The effect of the amendment is, I “think, to 
adopt the view taken by the High Courts 
of Allahabad, Madras and Bombay. But as 


T have already gan wa out penda in an- 


a A SAPAA 


(6) ar A. BB t o 


The defendants will not be entitled to- 
. raise this point in their appeal from the final 
decrée. The decision of the application to sue 


“of-Act XIV of 1882: They held ‘that the 
order of that Court below refusing to award ` 


: the, decree in the suit raise the question as: to ` 
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‘application for leave to sue as a pauper under” 
‘Chapter XXVI of the Code of 1882 -have 
be held to bea case within the meaning: of 
section 622, such an order in either. case 2. 6., 
either when allo wed or refused is a final eden 
in: the case and not an interlocutory order in 
4 the suit. Itis,- therefore; open, to revision 
-urider section 622 of the old Code. “The ques- 
7 tion which then arises is, is the order had 
"for the reason raised in the petition for re- 
vision? „Has the Court below acted without 
jurisdiction. or illegally and with material 
irregularity in admitting the application so 
far. ‘as theapplidants other than Amir Husain 
-aré- concerned P The provisions of section 

4,04 of the Code of 1882 on this point are-im- 
perative. ‘Itdirects that “Not withstanding any- 
< thing contained in section 36,-the application 
ghall ‘be presented. fo the Gourt - -by the appli- 

nt in person, unless’ he is exempted from 
6 pearing in Court under sections 640 ‘or 
641, in which-case the application may be pre- 
sented bya duly authorized agent.” Section 
405 directs: “If ‘the application be not framed 
> "or presented in “the manner prescribed. by seo- 
tions 408, 404 the Court shall reject it.” In 
ie case if the defendant's contention. that 


the other three petitioners did not present. 


è application in person be correct the Court 
below had no option but to reject the applica- 

| tion., The use of the word “shall” in, section 
405 gives the Court no option. The lower 
‘Court, however, does not go into the question 

. whether _all the applicants presented the 
application or not. It observes thus upon the 

` point: “It was pointed out that the „plaint 
had been presented by one of the plaintiffs 
only, but that would be no ground for reject- 


ing the application when the others have’ 


been represented at the hearing.” -The law 
requires . the presentation of such an appli- 
cation by.the party in person and not by an 
g authorized agent except in the cases mention- 
ed in section 640. or section 641. 
Court below has failed to determine whether 
the applicants other than Amir Husain 
‘joined in, the presentation of the plaint, I 
cannot satisfactorily dispose of this case with- 
out’ obtaining a" finding upon the point. J, 
therefore, direct the Court below to inquire 
and ‘determine whether the applicants other 
than Amir Husain, or any and which of them, 
joined: in presenting the application for leave 
-to sue informa pauperis. The Court below 
- will record such evidence ag may be adduced 
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by the parties and return the said evidence 
with its findings thereon and its-reasons 
therefor at an- early date to this Court. ‘ 

-~ Judgment.—the facts of this case are 
folly stated in my-order of, remand dated 
the Eth June 1909. In accordance with the 
said orderthe Court below has returned its - 
finding which shows that Amir Husain alone 


“presented the application. for leave to sue as 


a pauper. The other applicants did-not join 
with him in presenting this application in 
person. The result of the finding i is that the 
order so far as Amir’ Husain is concerned 
stands and so far as other applicants’ are con- 
cerned there was no legal presentation.’ I set 
aside the order of the Court below so far as 
it relates to the applicants other than Amir, 
Husain for leave to gue in forma pauperis on 
the ground that there was no legal presenta- 
tion’ thereof. The ‘order of the Court below i is 
varied’ accordingly. T make no order as _ to 
costs-in this Court. i : 
S E Order modified, ` 
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OUDH JUDICIAL COMMISSIONER'S | 
COURT.: | 

Civit Reviston No. 47 oF 1909: ce 

Jane 9, 1909. 7 i 
Present:—Pandit Sundar Lal, JC. =: 
‘ MAQBUL HUSSAIN—Dayexpant—* - 

_ APPELLANT 7 

versus MAN 


RAJ ENDRA NARAIN— Pram 


` RESPONDENT. 

Jurisdiction of Civil or Revenus Court—Suit by añ- 
signer of arrears of rent for recovery thereof— Suit. lies 
in a Civil Court—Landlord und Tenant—Assignes of 
rent fora particxlar yeir not a landlord—Owil Pro- 
cedure Code (Act XIV of 1882), <. 588 (6)—Appeal— 
Practice—Appeul from an order returning plaint—Pro- _ 
per order to pass—Jurisdiction of - Appellate Court to 
proceed to determine the suit. 

An assignee of the rent in arrears for a ‘particular 
year is not entitled to maintain a suit- for the re- 
covery thereof in the Revenue Court. Such suit is 
properly maintainable in a Civil Court. 

A plaintiff muat fnlfll the character of a landlord 


- before he can sue for arrears of rent in the Re- 


venue Conrt. . 

An assignee for particular year’s rent does not 
by_virtue of such assignment become a landlord. 

In an appeal from an order under section 688 (6), 
the appellate Court can only hold whether the order 
appealed against is correct or not. 3 

In the latter case, the proper order for. SÊ to 
make is to set aside the order. returning -the 
plaint and to direct the Court of. first instance to 
receive it back and to try and dispose, of . the case ‘on 
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thermherits. |The appellate Oourt: cannot Tias “to 
hear the ;suit itself and to , decres, i in the appəul before 
it, the, claim of the plaintiff. Bae 


“Revision against the order of ‘the Sabor 

dinate Judge, Bahraich, ‘raversing ‘the order 

‘of the “Munsif, ‘Bahraich, dated 29th. August, 
1908. 4 


“Mr. ‘Hart, Kishen Dhaon, for the ‘Petitioner. | 


“Mr; Tara Shankar, for the Opposite Party. 

| Judgment.—this was a suit’by | the 
plaintiff for the recovery of the sum of 
Rs. 55-13-0 due on account of a certain farm- 
ing lease to defendant No. .8 from défendants 
Nos.1 and 2 which was assigned. to the plaintiff 
by the third defendant, One of the defences 
is that the suit ‘is cognizable only by the 
Revenue Court, The Court of first instanca. 
held that the suit- was -cognizable by a 
Reovenue Cours and it, thsrafora, ordere l the 
plaint to, be returned to the plaintiff for pra:- 
sentation to the propsr Court. Against the 
said order the plaintiff appealed under sec- 
tion 583 (6) of Act XIV of 1882. The ap- 
peal was preferred in the Court of the Sub- 
ordinate Judge of Bahraich who was autho- 
rized to receive appeals under section 19 of 
the Ondb Civil Coarts Act, 1879. The 
learned. Subordinate Judge has. held that the 
suit was cognizable by the Civil Oourts but 
he has proceeded further, to, hear the suit 


himself and to .decree in the appeal, before. 


him the Whole of the claim. The fir~t de- 
fendant has applied for revision to this Court. 
There are two questions which arise- in the 
case, whether the suit was cognizable by the 
Civil Court and whether the Court below was’ 
‘right in giving a decree in favour of the 
plaintiff in the appeal which was before him, 
The amount payable by a thekadar to the 
landlord is “rent” within the- definition -of 
that term as used in the Oudh Rent Actand 
a suit by a landlord, himself against his lessee 
would seem to lis in the Revenue Court. The 
~question here is whether the assigne of the 
rent in arrears for a particular year is also 
entitled to maintain a suit in the Revenue 
Court. The question has not,1 find, been 
‘decided by any published case of. this Court. 


Under the Eent Act of 1573, as well as i 


under the “Act of 1881, which were’ in 
force in the Province of ‘Agra’ it was always 
held that ‘the ‘ plaintiff and the defendant 
must- fulfil the character of, landord and, 
tenant in order to. ‘enable the Revenue Court 
to entertain the suit. The rule has only been 
recently altered by legislation by the Act of 
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Tt has alwayé' o iala 67 ‘tte 
Allahabid High Court: that an assignee for w, 
particular | year’ 8 rent does’ not ‘by virtue. of.. 
such assignment become a landlord and” he’ ig’ 
not’ éntitled " to maintain thah suit in the, 
Revenue Court. Tha provisions of the’ Oudh 
Rett Act are precisely similar in this respect.’ 
‘Section 108 of the Ondh‘ Rent Act bioadly, 
divides Suits mrintainable in the ‘Revenue’ 
‘Courts ‘into four classes. “The first class 
relates to “ suits by a linilord” and a suit for 


_rent comes ‘under clause (2). of this ‘class. 


Reading the section’as a whole the plaintiff, I, 


“think, must falfil tho character of landlord 


before he can sue in the Revenue Court. 
Theo plaintiff in this case is not a landlord ; 

he is merely an assigaee of certain arrears ‘of 
rent. Following the analogy of the cases on 
the, Rent Act’ which had ‘prevailéd in “the 
Provinces of Agra, I hold that the suit, is, 
properly. maintainable i in the Civil ‘Court, but; 


“the Court below in an appeal from ‘an order: -< 


undér seċtion 5:8 (6) could | only” hold: 
whether the order appealed against was” 
correct or-not. The proper order for it to; 
make was to-seb aside the order returning the | 
plaint and to direct the Court of first instance | 
to receive it back and to try and dispose of the 
case on the merits. ` I; therefore, ċorreot tho- 
order of the Court balow ` by amending it and’ 
setting aside the decrea.. I direct the -Cdurt. 
of first instance to ‘raceive back the plaint; 


“and to hear and ‘dispose of the snit- docord-- 


ing to law. The costs of this application | will 


“be conte i in the cause. 


‘Order amended, 
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OUDH JUDICIAL” COMMISSIONER'S 


COURT.- 
Fiest CIVIL APPEAL No. 43 of 1909. , 
September 8, 1909. ">, 


-` Present: — Pandit Sundar. Lal, A. J. C. and 
Mr. Piggòt, A. J. C. y 
B. BONNY—DEFtyDANT— APPELLANT |. 
versus 

$ “EDWARDS—Puarstie AND ANOTHER 
DEeFENDANT— RESPONDENTS. | i 
Adnunistrator appointed on behalf ofa binstio ` eze- 
cu‘or—Powsre of such’ administrator are the sams as 
those of an ordinary administrator—Power t) create 
charge--Credito“s not bvund.to enquire into.the par. 
poses of loan—‘For the use and benefit of the lunatic 
effect of —Hvecutor’s right cannot be established without 


` 
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probate— Probate cannot be granted to lunalıs—Pro ver 

procedure where executor is a. lunit'e —Suczersion 

Act (X of 1865), ss. 183, 187, 219, 237—A ppeal, $ 
right oi Dafendant" added ‘by Co ‘wt ty “entitled ta 

appeal. 

„ån Administrator, appointed dador soction 217 of 
the Succession Act, has the fall.powers of disposal | 
conferred by the Act upon an ordinary administrator. 

A’ creditor, advancing money to such an adminia- 
trator, upon alien” ‘affecting assets in ‘the ‘hands of 
the said administrator, is not bound to make an 
enquiry ag to the purposes for which the money ad- 
vanced was required or to which it was applied; nor 
is he bound to satisfy himself that the lonn wasin 
> faot raised for the use and the benefit df tho lunatic 
or for some purpose borne6kod with tho: administration 


h of the estate. 


“The words “for the use and beet of the lunatic” 
in section 217 oreate a special liability as between 
the administrator and the Junatio’ ‘on whose behalf he 
is‘appoiated to act, but they do not affect, the position, 
of any purchaser or creditor dealing with: such an 


`~ administrator. 
No: right -as ‘executor can bo established’ 
in. ;any Court of Justice unless a Court 


N 


of com potent jurisdiction has granted probate of 
the' will under which, the right is claimed. Pro; 
‘bath camot: be granted to any person who is 
of |, ansogud, mind, and, therefore, where a sole exe: 
cutor or a sole legatee is found to be of unsound mind, 
the procedure to bə followed is that laid down in 
section 217. 

- 'Obi'er dicta. 

» An “administrator appelhiked under the Succession 
Act has power ‘to-oreqte a charge on the property of the 
decéased testator, anda creditor, who has advanced 
money on the seourity of the property in the adminis- 
trator’s hands, is entitled to enforce tho charge without’ 
being called upon to show that he masle-any enquiries 
as, to the purpose for which money was reqtired or itg 
actual disposal: 

“A person, who has been made a. deferidant’ in? 


virtue of an order, which it wes within-the discre- | 


tion of the Court to pass, has. 2 ‘right a appeal ` 
as such, 


Appeal against the. derei of Pandit Sitla 
Prasad Bajpei, Subordinate Judge, Lucknow, 
dated 23rd December, 1908.° 

Mr. E. Manuel, for the Appellant. 

Messrs A. P. Sen and D. A Basaan! for 
the Respondents. 

> J udgment. - 

Piggott, ‘A, J, C—This is a suit brought by 
Mrs. Jesgie Edwards against Mr. Chartes 
Bonny to enforce a mortgage charge under a 
deed dated 18th of April, 1906. bypothecating 
a certain house and premises in the Civil 
Station of Lucknow as security for a'loan of 
Rs. 5,000. The said house formed part ofthe. 
estate of Miss Mary Nazareth deceased, which 
was left by herundera Will to Miss ` Blossom 


Bonny, whowasalsoappointed executrixunder ` 


the Will. After the death of the testator Miss 
Bonny applied for probate under the Indian 
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_ she'was a lunatic. 


‘Succession Act. 


5 legatee and executrix under the will, 


Suecassion Act (X of 1835), but probate’ was 
eventually refused to her upon a finding that 


tration, with copy of the Will annexed,* were 
granted to the defendant Mr. Charles Bonny; 


who i is the brother of Miss” Blossom Bonny, - 


“for the.use-and banefié of the lanatio,” under 


the provisions of’ section 217° of the Indian’ | 
essential question — 
raised by this appeal is whether Mr. Charles.. 
Bonny, as administrator «appointed “ander y 


The 


the orderof April’ 20th, 1889, above referréd 


to ‘had authority to ‘hypothecate’ or. create É 


a valid charge upon immovable property forni- 


ing part ` ‘of the estate of the deceased - 


sestator in his hands otherwise than for the 
ase and benefit of the ‘lunatic who , was. bole 
From 
another point of view the question in issue 


may be stated thus:—Was the plaintiff, when, 
-advancing money to theadministrator ander -7 
_the deed of April 18th, 1906, bound to satisfy 


herself as to the purpose’ for ‘which. | money 


was required, or as t7 the actual application’. 


and use of the money for ‘the benefit of the. 
lanatic or other purposes properly ‘connected 
with administration ofthe estate. © « - 

I may explain ab once that the. ‘suit as. 


‘brought was against Mr. Charles Bonny, but 


the lower Court (learned Subordinate Judge 
of Lucknow) in the exercise of the ‘discretion’ 
conferred upon it by section 437 of the 
Code of Civil Procedure (Act XIV of 1882) 
added Miss Blossom Bonny asa defendant, on 
the ground that she was a person beneficially ` 
interested in the property concerned. A.decreé 


«having been passed- by- the lower Court in 


favour of the plaintiff, Mr. Charles Bonny 
has submitted to the said decree. The appeal 
now before us was presented by Miss Blossom ` 
Bonny, anda preliminary objection was taken 
on bèhalfoftheplaintiff respondent ta the effect 
that Miss Blossom Bonny has, under the cir: 
zumstances stated, no locis slandi to prefer’ 
an appeal. In the course of argument we, 


-ound that the questions” ‘raised hy this 


preliminary objection ` were 80 intimately _ 


connected’ with the main, point i in issue under `_ 


zhe appeal itself that we decided to hear the" 
appeal at length, reserving the preliminary’? 
point raised by the” respondent “for disposal 
‘nour final order: As I have now come to | 
she conclusion that the appeal, must, in any" 
case, fail on the merits, it is not necessary for 
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- Eventually, by an” order 
~ dated April 20th, 1889, Lotter of Adminis- 
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me to record any definite finding in respsck° = Tha punt actually argued “before “us was, 
of the preliminary objection. Tinolicetothe thata parson to whom Latters of Administra. 
opinion‘that Miss Blossom. Bonny, having tion have baen granted for the use and benefit 
been made a defendut in virtue of an ordar ofa lunatiq executor or, lezatee under the 
which it. was within the discretion of -the- provisions of section 237, of Act X of , 1865 
Lower Gonrt to pass,, has in facta rght of- has not the full power3,of disposal conferred 
appeal as such. I, think we were right ig upon an ordinary administrator by section 
$ allowing her Counsel_.an oppdrénaity of 269 aforesaid; and that a. creditor advancing 
arguing the point in issue on her bshalf; and / manay tosach a parson iz bound “to satisfy 
the case must ba decided against har, not himself that the loan is in fach raised for. the. 
bacanse she had no" locus stands to aak this uss and benefit of tha lunatic, or .of some. 
Court to recdnsider the correctness of the. purpogé connected with, the proper adminis- 
finding arrived at by the Court. of first trationof the astate. In the. present oase 
instance as to the power of Mr Charles the finding of the Court below ig that Mr. 
Bonny as administrator but because that fiid- Charles Bonay borrowed this maney fop his 


ing is correct in fact and in law. l own .purposes, and this, has not been ‘con- 
I may remark at.once that the general tested on appeal. - oe eat O a 
„question whether any administrator appointed. _ The arzamanta alyancad befare ug on. 


‘under the provisions of the Indian Sucsession 'bəhalfof tha appellant cymmancad with a 
' Aot has power: to borrow monay. by. reference to the definitions of the words 
hypothecating a portion of the property of the Executor” and, Administrator”, in’ section, 
deceased testator in his hands was not raised | 3 of the Indian Succession Act. wt was sug- 
by the pleadings or arguments -before us in gested that’ inasmuch as an “Administrator” 
this case. If necassary I should have bsen is defined to be. a, person appointed, 
prepired to Hold, both on the wording >f sec- to administer the estate of a deceased ' peraon 
` tion 269 of the Indian Succession Act and in when there is. no executor, .Mr. Charles 
- accordance with the English case-law on the Bonny could not, in the present case, be said 
subject, that aè administrator appointed under ` to bẹ an “‘adminisirator” at all within the 
` the aforesaid Act has power to cragte sucha, meaning of the Act, inasmuch as an exécutor 
charge, and tliat a creditor, who.hasad-anced had been: appointed under.the Will. As-a 
mopney-bn the security of the hypothecasion of matter of fact this argument wag not seriously 
. some specific property appertaining to, the pressed before us, although, ,,in my- opinion, 
estate of the deceased testator in the-acminis- it goes to the yery-rooé of the appellant’s cage 
trator’s hands, is entitled'to- enforces the and theappsu could scirealy succeed upon 
charge without being called upon to show that any lines af argument which did not go the ..- 
he made any inquiries as to the purpose for fall length of this contention, - Yet it is not . 
-which money -was requiredor its actuel dis- surprising that the learned pleader for the ` 
~ posal. I may refer to the case Furhall v, Far- appellant found ib difficult to press’ this 
hall(1), where thedistinction between the right | point, for the difficulties in the way of its 
` of an executor under a will-to give a creditor acceptance are very great, - Those sectiong 
“lien. on specific assets appertaining to the of the Code which define tho. Powers and 
estate of the deceased testator is irsisted -specify the duties of an administrator: draw ` 
upon, even though a distinction is drawn. no distinction between a parson ta whom 
-against a creditor who has merely advanced ~Lstters of Administration have been. granted 
money tothe éxecutor. purporting to ect as under section 217 and any-other duly appoint. 
such without securing a lien on any specifo ed administrator. lf, therefore, -æ - person, 
portion of the estate. I may add- that, holding Letters of Administration granted . in 
looking only at the wording of the Indian. accordance with the provisions of section 
Succession Act itself, it seems clear fo me, 217, is nob an “Administrator” within the 
that the executionof a deed of simple mort- meaning ‘af this definition, then: there are- 
gage amounts to a disposal ofthe prcperty no provisions whatever in tha Indian Succes- 
of the- deceased such as an executor.or an sion Act which define bis rights or Specify 
administrator is empowered to make ander . his daties. Thetroe answer to the appel. 
the provisions of section 269 of the said-Act,. lant’s contention would seem to lie in the pros 
(1) (1872) L. R. 7 Ch123, | > 27, visions of section 187 of. the. Indian Success 
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tion Act, according to ETENE no right as 
executor can be established in any Court’ of 
Justice anless a Court of competent jurisdic- 
tion - sball have granted probate of the 
will under which the tight is claimed. 
Now under section 183 of the same Act 
probate cannot be granted t? any peraon 
who is of unsound mind, and section 217 
already referred to lays down the procedure 
to be followed in cases where a sole 
executor or sole legatee is found to be of 
unsound mind. The appellant Miss Blossom 
Bonny, therefore, has no right8 as executor 
under the will probate of which was refused 
“to her, thatis to say, although she may be 
an - executor’ within the meaning of the 
definition im section 3 of the Act. she has no 
rights as such which she can plead in any 
Courtof Justice. From this fact it may, I 
think, be fairly inferred that, we are now 
$ dealing with the estate of GA deceased person 

for which there is no “executor” within 
' the meaning of the definition of 
the word “administrator” already quoted. 
This first contention, therefore, fails. The 
appellant, however, went on to argue that in 
the case of an administrator appointed 
under section 217 of the Act, certain 
limitations of ‘the powers conferred 
upon an ordinary “administrator by 
section 269 must‘ be inferred partly from 
the words used in certain other sections of 
the Act, and -partly from the silence of the 
Act in respect of this particular point. As 
regards the silence of the Act we were referr- 
ed in the first place to sections 183 and 
189, which lay down these classes of -persons 
to whom Probate and Letters of Administra- 
tion cannot be granted. There are two 
general classes, that is to say, minors and 
persons of unsound mind, while the third 
class is excluded subject to a particular pro- 
viso—that is to say Probate or Letters of 
Administration cannot be granted to a 
married woman with the previous consent 
of her husband. Starting from this point 
the learned pleader forthe appellant next 
invited our attention to sections 274 and 
275 ofthe Act. The former of these expressly 
provides that an administrator during minority 
has all the powers of an ordinary admi- 
nistrator; while section 275 Jays down that 
“when Probate or Letters of Administration 
have been granted to a married woman she 
has allthe powers of an ordinary executor 
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or administrator. There is no similar- provi- 
sion regarding an administrator appointed 
under the provisions of section’ 217; and it 
was contended that the silence of the legis- 
lature on this point was deliberate and was 
expressly intended to limit the powers of a 
person holding Letters of Administration 
forthe use and benefit of the executor or 
legates who was of unsound mind. The 
argument is ingenious, but, after a full’ ex- 
emination of the Indian Succession Act as a 
whole, it does not appear to me that sufficient 
confidence can be felt in the drafting of this 
Act to justify the Court in drawing any cer- 
tain inference from the mere omission in one 
place of a provision to be found in some other 
analogous portion of the Act. To take only 
one instance, section 215 carefully lays down 
that the grant of Letters of Administration 
during the minority ofa sole executor or sole 
residuary legatee shallhave effect only until the 
minor shall have completed the age of 18 years 
“ab which period and not before, Probate of 
the Will shall be granted to him.” Now in 
section 217 it is said that Letters of Adminis- 
tration granted in the case of a lunatic 
shall have effect “until he shall become 
of sound mind” but there is no provision 
that ‘Probate then shall be granted to - 
the. excluded executor, Yet it would be 
obviously ‘absurd to argue from the absence 
ofsuch provision that it was not intended 
that a lunatic executor who was fortunate 
enough to recover should not be allowed Pro- 
bate of the Will on his becoming of sound 
mind. As regards a married woman, more- 
over, in view of the disabilities under which 
married women lay at the time when Act X 
of 1865 was passed, and of the possibility 
that the husband of such a woman might 
endeavour to make his consent to her appoint- 
ment as executor administrator subject to 
conditionsgiving him control over her actions, , 
there was a particular necessity for inserting 
in the Act & provision that a married wo- 
map, if appointed .at all, should have all the 
powers of an ordinary executor or adminis- 
trator. As regards a minor the necessity for 
any special provision is less obvious; but it 
may have been thought that difficulties 
raise in the case of- an administrator,, 
appointed to act for a minor who was on 
the verge of attaining majority. It may 
have been considered necessary to lay it down 
beyond possibility of mistake that such 


- this section is in. fact ‘an 
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administrator, however 


should nevertheless - during that period exer- 
cise -the full powers of an ordinary adminis- 
rator, The differencs in the cise of a lunatic 
is that the administrator appointed under 
section 217 must hold that position for a 


period altogether undefined and unspecified, `- 


that his -appointmeat - contemplated as 
only terminable . upon occurrenca of 
an event which might very possibly never 


“occur at all, that is to say, the recovery of 


the lunatic. It seems to me, therefore; 
quite a reasonable supposition that ‘the 
absence of any special - provision regarding 
the powers of an administrator appointed 
under section 217 was merely due to the 
fact that the framers of the Indian Saccession 
Act did not contemplate the possibility of any 
quéstion on this point arising.‘ Moreover, the 
entire argument sought .to ba drawn from 


the alleged ‘silence of the Legislature fails as. 


such to impress: me. The Indian Succession 
Act confers cartain powers upon an, adminis- 
trator as such; and tha question is- whether 
the Legislature-has or has not in fact imposed 
any limitation on those powers in the case of 
an administrator appointed under section 217. 
Once the main point isconceded that a ‘person 
holding Letters of Administration under 
“administrator” 
within the meaning of the Act, he is entitled 
‘prima facie to exercise any powers conferred 
upon an administratorby the Act itself. There 
is no need of any particular. provision . to 
this effect and no legitimate inferences can 


_- be drawn ‘from the abserice of such provision. 
whether there are. 


The question is simply 
any words in the Act which limit his powers, 
and if so to what precise extent. 

‘Coming now to the actual wording of the 
Act the next argument pressed upon us on 
behalf of the appellant was drawn from the 
wording of section179 which runs as follows; — 


“The executor or administrator,, as the case - 


may~ba, of a deceased person, is his legal 
representative for all purposes, and all the 
property of the deceased person vests in him 
as such.” From this it was contended that 
property in the house which was- the subject 
of the mortgage in suit had vested in Miss 
Blossom Bonny, and that it followed that 
- Mr. Charless Bonny, whether appointed ad- 
“ ministrator or not could have no power to 
oreste a charge on the same. The answer to 


iNpLay: casifs. 


l , brief might be: the’ 
. period for which his appointmant was fu last, 
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this argument obviously lies in the fact ' that- 


Miss Blossom Bonny, às I have alreidy- pointed: . 


out, is precluded by the fact of her’: lunacy- 


i from establishing before this or any other. 


Court her alleged rights as executor under the 
will. She is, 
the purposes of the section quoted; bat on 
the “contrary, as J-have already pointed out, 
Mr. Charles Bonny is the administrator who 
is the legal raprasentative of the dosceased 
and in whom the proparty of the deceased 
person has vested as such. We cma back, 
therefora, simply t? the effect of the words 
“for thé use and bənefit-of the lanatic”. in 
section 217 of the Act. These words ud- 
doubtedly: create a special liability as batween-- 
the administrator and the lunatic on whose 
behalf he is appointed to act..1-fail to see, 
however, that they can effect in any way the 
position of a creditor like the plaintiff-ré- 
spondent in the present -case. There is .no 
spacial form of Latters ‘of Administration 
prescribed by the Act for an administrator 
appointed under section 217; the only form 


‘is that laid down by section 235 which has 


baen followed in the present case: If it 
had basen the intention of the Lazislature 


` that creditors dealing with ‘an administrator 


appointed under section 217 should be put 
up in any way in a different position from 
those advavcing money ' to an ordinary. 
administrator appointed under somo other 
section ofthe Act, I should have expected to . 
find :some special form of Letters of Adminis- 
tration provided for the purpose of putting 
such creditor on their guard. In-the absenca 
of any such form, or of any: more express 
provision in any other section of the. Act, I 
am not of opinion that. the words above 
quoted from section 217 were intended, or 
can be held to operate'so as to affect: the 
position of any purchaser tot whom an adminis- - 


trator appointed under section 217 has sold 
‘any portion of the property appertaining to 


the estate of the deteased testator,: or. of 


“any ‘creditor who has advanced money upon 


the security of a mortgage affecting a portion 
of sach property. In my opinion Mr. Charles 
Bonny in his capacity as administrator was 
empowered: to dispose of the property of the 


- deceased testator to. the extent to which he 


had ‘done in the present case; and the plain- 
tiff ir advancing “money upon 8 lien affecting 
specific assetsin the hands-of the said 
administrator was not bound to make any 


therefore; not. an execator for’ | 


4 


780 ‘ 


-. LOCHAN PAI t. BABAT. | Á 


inquiry as to, the purposes for which the: 
mcney ‘advanced was required or to which’ 
ib was actually applied. Whatever liability” 
Mr: Charles Bonny may have incurred towards 
his’ sister Miss Blossom Bonny, the. present 
plaintiff is, in” my opinion, entitled to the 
remedy claimed by her. A good deal has been 
said to us on both sides regarding the equities 
of the case. There seems to: me considerable 


" reason for suspecting that the appearance of 


Miss Blossom Bonny. as a defendant in the 
case, and as an ‘appellant now before us, are 
really measures taken upon the inibiátive of - 
Mr. Charles Bonny himself and of -which 
the unfortunate lady has no clear knowledge 
or understanding. In any case I am by no 
means “satisfied that the plaintiff should be 


` pequired by any considerations of- equity to 


. < a 


‘suffer loss in consequence of the proceedings ` 
of Mr. Charles Bonny in connection with this 
‘matter. Our attention has been called to the 
fact that on a previous‘occasion, when propos- 
ing to alienate by deed of sa'é certain property 
belonging “to the estate in hid charge, Mr. 


` .- ‘Charles Bonny made-an application to bhe- Asis- 


tant Judge of Lucknow to sanotion the propòs- 
‘ed bale, ‘and he was told that no such sanction 
Was necessary as his Letters of Administration 
‘gave him compléte power of disposal. The 
plaintif: Mrs. Edwards appears to have acted 
“in this matter with the assistance of a 
"competent legal adviser, arid I have already . 
shown that, in my opinion, the advice-given 
“to her on the question of law: involved was 
_ perfectly correct, 
“1 would accordingly disms this appeanl 
4 “with costs. 
5 Sundar -Lal, A. J, C—I am of the Lame 
_opiaion. 


Appeal damia - 
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Hindu Law —Mitakshara— Succession—Bhratarah” 


< metriny of—Female when entitled to succeed—Burder 
` . af proof—Incompatercy’ to succeed—“Incùralle disease,” 


c É = 
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„init. 


meaning of —Dropay n1t an incur ible diseast— Sisters 
wight to receive her marriage portion from her brother— 
Brother not bearing rapeng”s of mari 1age—Solemnizati a 
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of marriage, effect of—Compromise of family dispūtes™" 
Gift—Pleading—Defendanis cluiming cash instead of * 


share—Ruigh! of plaintiff to get al’ the property. 
, The word “bhratarah” iw Chapter I, section 1V, 
of the Mitakshara, means ‘brothers’ and does not in- 


4 


“ oluđe sisters. 


A female whose claim is not ‘supported by a apes 
text and who is not expressly named in the order. of 
succession is not entitled to itherit.  - 

Venayrck v. Lusumee‘aes, 9-M. LA. 516 at Pe 5 20, 
notappicd | 4 

Bhagwan v. Warubai, 82 B. 820; 10 ‘Bom.-L: B: 289, 
referred to. 


Competency to succeed being the general rile, i ine i 


competency on the ground of some special circum: 
stane must be treated in the light of an éxception to 
that rule and the “party pleading exclusion must 
prove by clear and. cogent evidénce. the existence 
of the special disqualifying, circumstance. The term 
‘incurable disease,’ in placita 1 and 2, section X, 


.Ohapter II of the “Mitakshara, means a disease which .. `` 
< is beyond the skill of medical science. Dropsy a 


such is not an incurable disease, 

Issur Shunder Sein v. Ranee Dossee, 2 w. R: 125; 
Chunder Monee v. Kristo, Chunder, 18 W. R. 875; 
Nullit Ohurd* v. Bugola' ‘Soonduree, 21 W. R. 249; 
Futtick Ohuxder v: Juggu! Mohin-e, 22 W. ÈR. 349, 
relied upon. * '- -ar 

A compromise of & family dispute is an- ‘agreement 
and both parties to the dispute must be represented 
It is no compromise for one of such pene 
to. declare his intentions botore strangers to thia 
dispute. 

Where a brother PEREN -his. Willingness to tae 


certain property to, his sisters before. strangers, - 
the transaction is a gift and not an agreement òt 


compromise. 
Stapilton v. Btapilton, 2 White and Tudor’s leading 
cases in Equity, 6th edition,. Vol. II, p. 930, relied upon. 


< Under Ohapter TI, section VII; of the Milakshara < 


a maiden sister is entitled to receive froin her brother 
a share df the ancestral property equal to one- 
fourth of what she would have got had she been 
amale. Thé object of providing ‘this share is- to 
make provision for her marriage but the share is not, 
therefore, to be cut down to a sufficiency for thio 
marriage. This rule not having, been abrogated: by 


* any custom is in full force. 


„118; 
106. L. 


Ramasami v. Vengidusami, 22 M. 113 at p 
Damoodur v.-Senabutty, 8 O. 537 at p. 541 ; 


R. 401 ; Vathuntamy. Kallupiran, 23 M. 513 ; ; Lalljeet ` 


Singh v. Raj Coomar Singh, 20 W. R.-836; Churaman 
v. Gopi, 13 O. W.N: 994; 10 C. L. J. 545'; 1 1nd- Cas, 
945; Faikuntam v. Kaltigiram, 28 M. 497; 18-M. L. J. 
25, referred to. 
Where a brother has, failed to discharge. his ob-- 


E ligation | of bearing the expenses of His maiden sister's 


m but the marriage has actually been solem- 
nized and the expenses have „been met by -other 
relations, the girl does not by this fact lose her 
well recognized right in her father’s -property which 
has devolved on her brother “burdened with ‘tho 


f liability for her share.. 


Plaintiff claimed certain property by right- of, „in. 
heritance. Defendanta, who were entitled under ‘tho 
Hindu Law to a share of the property, did not ask for 


v 


Motilal = 
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a share but claimed cash.’ What defendants canner 
exceeded the value of their share: 

Idd, that the plaintiff was not entitled to the wholo < 
property merely because the defendants did not “pat ` 
-forward the right plea A plaintiff must succeed in- his 
own title, and whero he is only entitled to a portion of 


+ ed and made a charge on “the village. 


the. property, he cannot get’ the whole on the grannd 4 a 


that the defondants have” claimed cash instead of 
their share. 

‘Appeal against the doctóð of the Ditrict. 
Judge, Raipur, dated the 11th. March, 1909. 

Dr. A. S. Gour and Mr. J. 0. Ghash, forthe. 
‘Appellanite. 

' Mr.-M. R. Divit, for the “Respondent. 

‘Judgment.—The following pedigree 
sé platng how the parties are related” to one 
‘another:- +. 
whee 5 1 


Hafa (ead). $ 


ere re ta” Ti 


“Babei (plaintif) ~ 


< Mohanlal (died May 1902) married 
Sonaya ‘Bai (died September, 
1908). 0. 





Lag ‘nm Bai € 
(died 1907.) Cdefoudant No. 1).” (defendant No. 25)] : 

- The dispute relates -to the ownership of 
mauza Matiya, which formed -part of the 


_ Lochan Bai'' 


estate of Mohanlal, On bis death’ in 1902, 

mutation, of names was effected in the mame 
of his son Motilal, then about six years old. 
“Motilal diód in 1907 and the village was re- 
“corded i in the names of- his two, sisters, the 
defendants in. this . case.. The , plaintiff had 
preferred a claim but it was rejected. . This 
“has led to the institution of the present. suit, 
‘the main relief claimed being a declaration that 
the plaintiff is thé rightful owner of, the 


. ‘village as the nearest heir to the last ' male. 
` holder, Motilal. - 


The claim was resisted on 
several- gr rounds, which may be thus’ sum- 
marised: (i) that- Motilal was excluded 
from succession by reason of ‘his suffering 


“from an inourable- disease, dropsy, of ‘which 
‘he died, (2) that as Mohanlal's daughters 
the defendants came before the plaintiff, his 
_brother’s 
j had relinguished whatever claim he had in 
the village in their -favour, (4) 
Motilal’s sisters the defendants were nearer 
„heirs than the’ plaintiff, his father’s brother’ 8 
“Bon; and (5) that in any case, the expenses 
Jin ponnection with the defendants’ 
„anco, ‘their marriage and their dwiragaman, 5 
y which ould fake piana, a Fay: years “hence; 


son, (3). that 


the plaintiff 


that as. 


“mainten-, 


A A gg 1 
| 


1 


BISALI (dead). 5> 7 ae 4 


" - repéat : 
`; Suffice if to say that the- inclusion of D 
female whose claim if. not supported. by a 
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EA in all to Rs. 3,240, should be allow- 

-The 

“defence has entirely failed and this had led. 
to the present appeal. . 

The pleas raised-in the ‘lower Court have 
in substance been \reiterated here’ and I 
shall deal with them i in the ‘order they: were 
argued... 

-It is ‘clear that if. Motilal ‘succeeded he: 
father, the defendants could only come before 
the plaintiff if their- contention that ‘sisters 
“come immediately ater. brothers in the 
order of succession be accepted as sound. I 
, consider the question concluded by, authority, 
The proposition that the word “bhratarah” 
in Chapter IT, section IV, placita 1, 5,6 and 
7 of the Mitakshara includes - “sisters” has 
been considered and rojected in several cases 
and it would serve no useful purpose to 
the ' grounds for this conclusion. 


special text and who is not expressly’ named 
in the order, of succession as elaborated , from 
_ the text of Yajnavalka quoted in placitum 2, 
` séction I Chapter II. and of Manu quoted in 
-placitum 3, section III, Chapter TI wonld 
dislocate the whole system. The former 
text places bhratarah after pareats and after 
bhratarah, their sons (tatsutah). To-construe 
‘bhratarah as meaning both sisters and brothers” 
would let in the sons of the former. ‘But a 
sister’s son according to placitum 3, section 
V, Chapter Il isa Bandhu and cannot come 
jn until all the Bagotra Sapindas | and Sama- 
nodacas dealt with in section V are exhausted. 
The, strongest case in favour of the appellants’ 
-contention is Venayeck’ Anundrow v. LDuzú- 
:meebaee (1). But that case was ‘decided in 
-accordance with the order of-succession as 
laid down in the Mayukha.- The contest — 
‘there was between the sister and the ‘father’ 8 
brother’s gon, and the former was given pre- 
“cedence over the latter- by virtue of the 
“special: passage supporting her clainr. to be 
found in Chapter LV, section VIII, p. 16—20 
of the Mayukha, whére the sister is in 
express terms placed immediately after the 
father’s mother and before the father's 
father and his descendants. This is in direct 
‘ conflict with the Mrtakshara, where after the 
-paternal. grandmother comes, the paternal 
grandfather and his descendants, the sister 
‘being conspicuous by her absence. ‘Thus the | 
a 9 MEL A. 516 at pr 20. 


+ » 


ake 


< 


< ride the Mitakshara, 


‘Chapter II of the Mitakshura. - 
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aboye Privy Council decision is no authority 
in places where the Mayukha ‘does not over- 
Even where the former 
predominates, the interpretation of the term 
“bhrataiah” as including sisters” has been 
rejected. See Chandavarkar, 
recent case of Bhagwan v. Warubat (2); 

The-next, point” for consideration is, was 
Motilal disqualified from inheriting his 
father’s property ‘by reagon of his baing afflict- 
ed with an incurable disease within the 
meaning of placita 1 and 2 of section X of 
I consider 
it unnecessary to decideche question. of fact, 
for I am of opinion that the contention of 
the defendants under this-head must fail on a 
proper construction of the law. In the above 
part of his work the author of the Mitakshara 


- where all the previous cases are collated. 


- quotes four Smriti texts—Manu, Yajnaralka, 


Vasistha aud Narada. Of these Yajnavalka 
alone includes among the list of excluded 
persons, “onè afflicted with an incurable 
disease”. (See Ohapter II, placitum 140, 
Mandlik's translation, page. 223.) Now the 


principle underlying the rule of exclusion “B0_ 


far as it relates to the present case is that de- 
formities and diséases are punishments for 
leading an unrightious life in some previous 
‚existence and that persons suffering ‘rom 
‘them are unworthy of inheriting property, 
‘which should’ be spent on virtuous objects 
by’ pérsons ‘religiously competent to” carry 
them out. This is amply borne out by Smriti 


| texts and commentaries cn them, Manu in his 


Chapter XI, pp. 48—58 describes the various 
diseases caused by crimes; “Some evil-mind- 
ed persons for’ sins committed in this life, 
and some for bad actions in a. preceding state, 
suffer a morbid change in their bodies” (p. 
48), Vishnu after describing the horrors’ of 
hell says that “after having suffered the 
torments’ inflicted in the hells, the evil-doers 
pass into animal bodies” and after that they 
“are born ‘as ‘human beings with the follow- 
ing marks indicating their crime”. Then 
follows the various kinds of diseases to which 
-humanity is subject. (Sacred Books of: the 
East, Volume VII pages 144—14 9), The 
subject will be found discussed and illustrated 


_ by referetice to Smriti texts in Jogannatha’s 


Digest, Book V Chapter V, section I. It iš 

not every disease which carries with it a 

disability to inherit. There are degrees of 
(2) 32 B. 300; 10 Bom. L, R, 389, 


t 


“INDIAN cases. 


J., in the- 


: away the right of inheritance. 


eee 
L190% 
crime and the nature of the disease _dependa 
on the nature of the ‘crime. For some 
penance is ordained and a crime as manifest, 
ing itself in a particular disease which, is, 
expiable by penance does not entail forfeiture. 
of right. ` Similarly a sinner in what is called 
the third or still lowér degree is not excluded, 
except iu the case of repeated offeuces, ` (See, 
note to text No. CCCXXX: in Jagunnatha's 
Digest—B. V. C. V. 8. 1.) ‘Now the - author 
of the Mitukshara in commenting on, the 
Yajraculku text already’ referred to _says- in, 
placitum 2 that the expression “afflicted with 
an-incutable disease” means ‘‘affected ‘by an, 
irremediable distemper, such’ as marasmus, 
or the like”. - Similarly the author of Vivada 
Rutnakara says that “an incurable. disease - 
is an unmedicable ‘disease, a hopeless leprosy 
and the like’. (See Jagannathu’s Digest, ,, 
note to text CCCXXXI and Golap Sastri’s 
‘translation, p. 20.) Leprosy is said both. by., 
-Manu and Vishnuto be a punishment for a 
crime of the highest degree. _Marasmus men- | 
tioned in the Mrtakshara, is said by’ Manu’ to 
be a punishment for the crime of “slaying a 
Brahmin”. (Chapter XI, p. 49). 
apparent that any disease which does not. 
import commission of ‘a heinous crime in, 
the estimation of Hinda law-givers is not) 
followed by disinherison. Now Shama Churn — 


It is tbus - 


Sircar in his Vyavastha Darpana, 2nd edition,’ 


. page 1007, quotes a passage from Malamasa- 


Tattwa where dropsy is mentioned asa disease 


occasioned by “ a crime of the third degree” : 
and ‘is.placed in the same category with such | 
ordinary diseases as enlargement .of ‘liver, - 


spleen, colic, fever, measles, small-pox, , 
water-pox, etc. These, it is explained, do 
not operate to exclude from inheritance., In 
Mitatshara 


cation or the like,” no forfeitureof right ensues, 


. 


` Vtramitrodaya it is pointed out that if the | 
` defects or diseases mentioned inthe a 
“as disqualifying causes `‘ are cured by medi- 


(Golap Sastri’s translation, p. 253.) ‘Tis | 


thus clear that a disease 
disinherit must be cléarly shown to be one, 
beyond the skill of medical science. The 


which operates : to, ; 


original Sanscrit word is very expressive, . 


" achithiteyaroga”. There is at least one. - 


be a disease of this “haracter, but’ on the, : 


contrary considers it as indicative of a crime 
ofan ordinary degree, which does not take - 
‘Apart from” 
what Hindu sages and law-givers may have 


r 


> 


- commentator who does not consider dropsy.t6 ie 


IN 


- a3 ae pol ty eee ee 
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aid on this matter, dropsy as such is’ nos. y the meaning cot the Transfer of Propoty. Aot 
incurable disease, ‘Tt is brought about by | pn 80 as to make a registered instrument a sine 
unnatoral collection of serons fluid ‘in any gus non of its legality and validity. Bat itis . 
cavity of the body, or in the subcutangous clearly ati agreement and both parties to the: 
tissues. It may’ be a temporary ailment “dispute must be reprasented in it, It is no. 
yielding” to treatment. ` It is only when it ‘is compromise for one of. such parties to 
the result of someé serious functional disedse. declare his intentions bafore strangers to the 
like Bright's disease that it baffles medical skill dispute. : To prevent a dispute, all its ill 
-but then it does 80 ‘not because „ib is isself conséquences, the contending parties by them- 
incurable but because it is the symptom and solves-or through persons daly authorised in 
the result of a disease which’, is incurable, . that behalf must be brought face to face and . 
There is no evidence, what indaced dropsy in then they must make the agreement putting an 
the case of Motilal. It has not bean shown end to the dispute. In support of this proposi- 
that he was ever placed under skilled mecical’ tion I need only refer to'the loding English 
treatment and'it cannot be said he would not case, Stapilton v. Stapilton (7). ‘Admittedly 
have recovered” if proper care had baen taken the defendants were not repesented in the , 
of him. Competency to succeed being the . transaction deposedto by the witnesses and it 
general rule, _incompetency onthe grouud of cannot, therefore, amount to an agreemant of 
some special circumstance mast be treitec in compromise. 
the light of an éxception to that rule and the > I now coma to the last point, namely, that 
party pleading exclusion must prove by.c ear . ‘the plaintiff & bound to give the defendants a 
andi cogent evidence the existence'of the- spæial suitable portion ofthe inheritance for their. 
disqualifying circamstanca.- This has keen | marriage auddwirajaman expenses. Iexclude. .: 
laid down in the following cases :— | from consideration the claim under the head 
Issur Ohunder Sein v. Ranses Doasse (3);- of mairitenance, for they were maintained 
Ohtinder Monee Debia v. Kristo Churder: after their parent’s death by their maternal 
Mojoomdar (4); Nullit Ohunder Gohoo v. aunt, Fulwa Bai (D. W. 13), out of natural” 
Bugola Soonduree Dosese (5); Futtick Onunder love and affection'and it is doubtful whether 
v. Juggút Mohines Dubi (»). Judged by she she can claim to be recouped the expenses she: 
above test this part of the defence fails. as incurred for this purpose. Moreover, she is 
Regarding the plea of relinquishment, not the: claimant here. ‘Thére remain .the 
according to the defendants’ évidence waah” claims under the other two heads, There 
happened was that about a month before -hë aré numerous texts which lay down that on a 
marriage of the two girls the father of ‘the boy , partition’ among brothers the unmarried sister. 
to whom one of them was tobe married was is entitled to a share. ‘ Bat to the maiden 
informed by the plaintiff that he was agreeasle (sisters) the brothers shall severally give 
to the marriage and that he was willing to: (portions) ont’ of their shares, each ont of his, 
give the village to, the girls. When‘ pressed ‘share one-fourth part ; those who refuse to 
to give a deed, the plaintiff said that it vas give (it) will become outcasts. ”—Manu, Chap- 
unnecessary as he had made a Sunkama3 ter IX, p. 118 (Saorad Books of the Est, ~ 
(charitable or religious gift) in their faycur. Volume XXV, page 348). “ Mothers shall 
in ‘the prasenca of respectable people. Accept- receive shares proportionate to their sons’ 
ing. ‘the evidencethis was clearly agiftand in sharas. And zo shall unmarried daughters.” 
the absence of a registered instrument it cocld - Vishnu, XVIII, 34 and 35 (Sacred Books of 
not be enfor coable by law. It was attempted -the East, Volume \ II, page 73). “Uniniti- 
to get over this difficulty by arguing that the. ated sisters should have their ceremonies 
transastion was a compromise of a famly . performed by those brothers who have already: 
dispute. It is no doubt correct that the. ~ been inititated. giving them a: quarter of one’s” 
considerati ) minga compromise is the desire: own share’ °— Yajn walka, Chapter II, p. 124, 
“to shan the hazird and trouble of a legal! > (Mandlik’s translation; pige 217). ‘Bat on 
decision ”, as if is called, and-that such a his (father 8) death the mother shall taka a 
transaction is neither a salo nor. a gift within son’s share.” -The mother shall share equally 


G). We te ae. . > with the sons, the maidens shall taka fourth 
( : 7 
(5) 21 W. R. 249. ; a 2 “(7) White and Tudor's leading cascs in Eq.. 6th’ 


(6) 22 W. R. 348, ‘ ` - edition Vol. II p, 920. 
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. part ‘shares ” ‘(Brihaspats, XXY, p. 64. Saroi 
_ Books, Volume XXXIII, page 379). “Ror! 
the‘unmarried daughter a quarter-is allowed; 
. and three parts belong to bhe son:”—(Katyana: 
. quoted in Shama Churn’s Vyavastha: Darpana, E 
2nd edition, p. 498). - - 
“oReferring to_the Yajnavilk 1 text given’ 
above, the author of the -Mitakshara makes 
the following comment : “ The parport of the” 
‘passage is this: Sisters also, who are mob- 
alreddy married, must be. disposed of in marri- 
“age, by the brethren, contributing a fourth part 
of their own allotments. ` Hence it. appears, 
that daughters also participate after. the death - 
‘of their father. Herein saying, ‘of a brother’s ` 
own share’, the méaning is ‘not, that a fourth 
part shall be dedacted out of the portions 
- allotted -to- each. brother, and shall ba sò 
contributed; but thatthe girl shall be allowed* 
to participate for a quarter of such a share as 
would b3 assignable to a brother of the same 
, vark with herself.” (Chapter J; section VII; 
“p. 6). Tho- question is discussed in 2 note - to 
text CXIX, in Jagannatha’s Digest, B. Vy 
- Chapter III, and the conclusion arrived at is 
* that“ KE to the shares allotted to their 
‘own brothers, unmarried daughters shall take 


fa a fourth ; they take a quarter of the share 


allotted to’ their own brethren.. Alitra Misre 
-in his Viramttrodaya deals with the subject in 
| section 21 of Part I of Chapter II. After 
quoting various texts and commenting or 
their meaning he records his agreement with: 
the construction of the Mitakshara thas 
-~ mnmarried sisters have a right to participate 
in the paternal property in the shape of shares 
and “ ‘not that they are only to be disposed of 
` in marriage” , although it is conoeded the 
~ marriage expenses must come out of the shares” 
thus assigned to them. (Golap Sastri’s 
ý translation, p.-81—85). ` 
A consideration of the above. texts shows 
that there are two conflicting views asto the 
right ofa maiden sister in ancestral property’ 
‘in the possession of her brother. -One view is 
that she only receives from, the estate what 
may be sufficient to provide for her marriage. 
The other view is that the mention of a quarter 
share is not to be.construed as merely intend- 
ing that œ sufficiency to provide for the 
marriage not exceedirg a quarter share should 
be given but that she participates in the 
inheritance, receiving one-fourth of what would 
‘be her share, were she male. The reason fcr 
thus giving her a share is no doubt to make a 
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“provision for her marriage “bat, “the. “line. is. 
not, therefore, to bs ‘cat down to'a ‘sufficiency 
for the marriage. ~ That the’ latter “view is” 
accepted by the Mitatshara’ clearly. ‘appears 
from a review of the ‘whole ‘of. section VII,’ 
This is the. opinion of Mr. Sutherland aa” 


Tagore Law Lectures, pp. “103- 104, 
as before divisiġń- the obli igation". ‘to. aa ike 
maiden sisters was among the` principal: f 
charges om thè“ ancestral * estate, it was bat. 
natural that a certain fixed amount should have 
been setapart for that purpose, whenthere was a! 
division. He further points out that the rale; 
regarding the fourth share does not make. “its - 
- appearance before thé period ‘of ‘the méfrical’ 
Smriti. Some of those work3 go furtlier than” 
this. Narada makes her right equal to that of. 
a younger son. Katyayna awards her a’ ‘gon’ s: 
: share when the estate is small. ` oe 
“Thereported caseson thesnbject are not many. 
“In: Ramasami Ayyar v. Vengidusami Ayyar(8),, 
Sobramania Ayyar, J., made the | following” 
remarks on the texts, & with reference tó the, 
true meaning of these texts, .commentators:: are 
divided. -Some of them hold that all thaf the 
texts mean is ` thst funds ‘required for the: 
marriage of sisters should be provided ‘out `of 
their father's estate.. Other commeritators— 
Vijnaneswara among them—lay “down- that, 
inclusive uf their marriage expenger, sisters 
are entitled to'a provision not exceedinga fourth 
of what they would have got had they been 
males”. Ina Mithila case, Damoodur Misséry. 
Senabutly Misrain (9), Mitter, J., allowed’ pne; 
twenty-fourth shuré of the estate (i. `e., pro: 
“perty worth Rs. 3,000) to amaidensister, The 
members” of the family were two widows, 

- three | sons and a maiden daughter. She this’ - 
got one-fourth vf what she would have got had. 
she been a son. “It. may be mentioned here 
that Vivada Chintamani, the highest authority, 
‘in the Mithila xchool, accepts the view that“ ‘the 
mèntion of-a quarter is not essential. - Property 
to defray the expenses- of the nuptials should” 
be given.” Vurkuntam Ammanagar y V. Kallapran 
Ayyangar (10), is a case where the ‘person 
“who had defrayed the marriage 6x penses’ had - 
“sued askingfor a mere money decree. The 
question whether the sister herself ‘could’have 

(8) 22 AL 118 at p. 114. 


(9) 80. 687 at p. 541; 100, L. R. 401, 
(10) 2821. 512, i 
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claimed a’ ghate of the estate for such expanses 
did not arise. “in “LDalljeët ' Singh. 7.. | ' Raj 
Oooh ‘Singh (11)sbhere is an obiter òf. Pisar,’ 


J., that under Section VII ofthe Mtickhara ~ 


; the brothbrs’ when dividing must gives chare ~- 


toan unmafried sister (page 340). 
Regirding the question ‘of expanse]: to | 

ba hereafter incurred in connection : with 

the Dwiragaman, oras it is: popularly exiled, 


`. the Goiona ceremony; thereʻis an“ “eleborate 


judgment ‘of Mookerjee, J., dealing witk! thé 
whole subject, [Ohuraman. Saku v. Gop: Sahu 
a2]. “Hè upheld a: gift by the” widow in 
possession öf “her husband's | property , as” 


-hig -heir . to. their daughters“ on the Doca- 


| mdnies òf | 


sion of her Gowna so far as the - property 
gifted did- not exceed in “value: the’ quarter ` 
share to ‘which she (the daughter) wou- d-haye- 
been entitled ‘ander, Chapter I, sect.oa 7 of 
the Mitaks ara (page 997 where the qaestion 


ete of shareis discussed). ‘In Vaikuntam: Emman- ` 


gai v. Kallipiram Ayyanyar (13), the Madras - 
High Court decreed.a claim,for recovery of ex- 
penses incurred i in connection with the cere- 
‘ Griha `Praðesim” , the kema ‘as 


. Oowna, against the undivided brother ož the 
` father:of the-girl in whom the family estate 


had:-vested as the last surviving co:parcener. I 
follow the principle underlying these rolings” 
ngin 'apa9rdanea with the trag tenets ‘JË the. 
Hindi Law. 

. The texts I have | to all. prescribe 
the: tule in the case of a partition among” 
brothers. They. do not deal specially with a 
case where there is only one brother and one 
or more sisters. Bat looking to the spirit ` 


“pervading them and the object they ara meant 


to, conserve; it is.clear that what holcs good 
in the” former case must hold good in the 
latter ag well.” To held tha contrary would 


| be to makethe undoubted and well-remgnised 
‘bight ‘of sisters depend on an accidental 


circumstance entirely lacking in relevancy to- 
the question 6f her right as a ‘mombar-.of-a 


‘joint family. ‚Marriage with all ics con- 


: eomitint rites constitutes a sacrament and its . 
_ non- -performance ab the right time in “the ' 


case of females of the family entails 
séridus ‘evil consequences. Numerovs ‘texts 
from ‘Manu downwards could be cited in 
support of this proposition. It is, therefore; + 
inconceivable that provision should bə made 

ay) 20 W. È. 336. 


(12).13 C. W, N. 924; 10 O.L. J. 545; 1 Ind Cas. 046. 
Ro 28 N. 497; 13 A, LJ, 25, 


, 
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forthe preformance of eh an MK tite. A 
while.,there are. several -brothers ~ ~but- none,-; 
where there, is only“ one,, "Speculation RENA 
‘however, unnegessary. -The vary case-we-haver , 
here is disoussed in: placitum Y'of:the seventh- í 
_section in Chapter T-of-the’ Mitakshora— ‘But, | 
if there bs one.son and two. daughters,, ‘the , P 
“father's property should“ be divided , into - 

- thirds, and two shares be- severally subs.., 
divided into quarters; then, having given two r 
[quarter] -shares-to the girls, the. son shall 

: take the' whole of the.residue.” : tire 

For the respondent- reference WAS | made, tô.: 
Macnanghten’ s Hindu Law, page 51L, and 
Grady’s Hindu Law, pageg - 96, 97. and. - 889: 
The former, no doubt, adopts the view, that ; 
the object of providing a share being to make 
provision for-marriage, | the sister tan only get ° 
“go much as. may;suffios to defray its expenses. . 
He refers to section 7 of Chapter I of-the,. 
Mitakshava in a note, but brushes aside “the ;, 
rule laid down there with the. remark that - 
according to the ` ‘best authorities-” the pro- - 
vision of a share is. ‘rather * a, matter- of - 
indulgence” than oft “right”. Grady merely : : 
“ follows Manaughten. But -in, parts of the! 
country- where the Af itakshara i is of paramount , 
authority all other authorities must give wax’; 
to it: And even Macnaughten does not'con-' 
trovert the ‘position that according. to the ; 
Mitakshara . the. sister is entitled to 8 definite. - 
share. 4 

- It was next said that the above Sale in Mia. 
Mitakshara should be rejected as obsolete 
just like the rule allowing marriages betweer:. 
people belonging to different castes. -Ås to’ 
„this, it ix one of the fundamental aka ae 
of Hindu Law that custom modifies the law. ` 
This has, been the case, with ‘marriage in, 
dissimilar castes. But there is nothing to 
show that the role under disoussion has been’ 
similarly abrogated. It must, therefore, ba . 
given effect to. . 

Tt is'thus clear that asawainsttheic brother 
the defendants could have -enforced the right 
secured to them by their personallaw. When - 
. he died and- the estate devolved on the plain- 
tif as his heir, the liability attaching to it in . 
favour of the ‘defendants did not come to an 
end. -What he should haye done or could _ 
haye-been made to.do, the plaintiff -A8 filling 
his place and inheriting- an property could be - 
compelled to carry out. 

The marriages .of “both. the girls “wera 
< golemnikud on the and of duns 1908, the 
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expenses having been mostly mət by their 
respective fathers-in-law.- As‘would appear 
from Exhibits P-4 and P-6, the plaintiff was 
at first opposed to the mafriages and offered 
to do the needful himself and at his expense. 
But his resolution in this respect. was some- 
| what short-lived. He withdrew his opposi- 
tion and left the aunt, Fulwa Bai, to bear tha 
entire responsibility. I do nob- see any 


reason why the plaintiff should benefit by~his ` 


failure to discharge his-obligation, or the 


girls should lose their well-recognised right - 


in' what was once their father’s property. and 
which had devolved on their brother burdened 
with the liability to give them their share 
, because the plaintiff failed in his duty. -` 
The defendants did not ask for a share bat 
had claimed cash. The-.plaintiff, however, 
must succeed on his title and if I find he is 
only entitled to a portion of what he hag 


asked for, I am not bound to give him the - 
whole merely because the defendants did not 


pat forward the right plea. Moreover, even 


accepting the value. pat on the village ' 


by the -plaintiff himself, what the defendants 
have claimed excceds the value of the shares 
which they are-entitled. Thus no injustice i3 
, done if instead of declaring a charge on 
the ‘village in their favour, a share therein 
. beheld to belong to them. According to 
` the  Mitakshara text already referred to, 

the share of each. defendant comes to lth 

of 4rdor 1/12th. In modification of the decree 


of the lower Court T declare that the plain- : 


` tiff’s share in the villageis5/6th, the remaining 


1/6th being the property of the defendanta.. 


The proceedings do not disclose whether 


Motilal has died possessed of any. other pro- - 


perty inherited from his father. If any such 
property exists, as was: hinted at the close-of 
the arguments, this judgment does not decide 
what are the respective rights of the parties 
in the same. 

The case involved some difficult questions 
and the well-wishers of the defendants were 
right in invoking the Court's decision on 
them. Moreover, the plaintiff has ‘not suc- 
ceeded in fall. Under the circumstances, I 


direct that the-parties bear their respective - 


costs themselves i in both the Courts. - 
_ Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Secoxp Crvin Aregat No. 16L'oF 1999, 
. -- September 17, 1909. . 
Present: —-Mr. Drake Brockman. J.C. 
VITRU AND OTHER3—DRFENDANTS — ` 
APPELLAKTS : 


tr 
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RESPONDERTB. : 

Hindu Law—Alieration_—Widow —Ocewpane 4 hold- 
irg— Widows right t) alienate— Surrender (Central 
Trorin si Tenancy dct (Xf of 1893), 2. 85—Decla- 
ratory suit— Plan! iffs not offering to rrfand portion > 
oF purchase-money justifiel by necessity—Effect of 
onission—Sale part.ally invalid—Burden of .proof— 
Nature of the relief where po! tion uf the LSE: money" 
16 justified by necessity. $ 

A Hindu widow inheriting an ocoupincy holding , 
from her husband takes tho holding-for her life only :, 
ir accordance with the rule of Hindu Law. Sho 
Cennot make on absolute disposition of the property . 
asa fall heir, although she can surrender the holding 
anit section 85 of-the Central Provinces ey 

ot 

Fakira vy. Hari, 60. P. L. R.,185; Wt. Sulita v. + 
8-taram, 6C. P. L. 'R., 188 ; Sheoshanker puri v Mi. 
Rukhma, 5 0. P.L. R., 89, ‘followed. 

Ghinya v. Ukund Kao, AN L.R. 9 at p.18 and = 
Fancham Singh v. Nankoo Singh, 3 N. L. R., 182 at~ ~ 


.p. 185, referred to. 


Where the reversionory heirs ofa Hindu widow . 
sce fora declaration thata sale by her is invalid | 
against them, the mere fact'thsat the plaintiffs do 
nat in their plaint or pleadinga offer to. refund, on 
obtaining possession of the land,‘ so much of the 
purchase-money as was raised under pressure of legal | 
neceasity will not disentille them to a decree. 

Phool Chand v. Raghoobuns,9 W. R., 107; Mxttee- 
ram v. Goal, 20 W.R., 187; 11 B. L. R. 416 and Singam 


l Setti y Draupadi, 81 M. 153; 8 M. L. T. 251; 18 M. L. 


J. 11; dissented from. 

Kanwar Doorganath Roy v. Run Churder, 2 C. 341, 
referred to. 

Bhagwat Dayal Singh y. Debi Digal Satu, 85 0. 420 
(E. 0.); 12 C. W. N 393; 10 Bom L R. 230;7 C. L. J. 
335; 5 A. L. J. 184,18 M. L.J. 100; 3 M. L. T. 3H; 14 
Ror. L. R. 49, relied upon. 

Where a gale by & widow ig partially invalid owing 
tothe absence of legal necessity, the whole sale must 
be set aside, 

Deputy Cummissioner of Kheri v. Khanjan Singh, 29 


‘A. 331, 5 C. L J, 344; 11 0. W. N. 474; 4 A. L. J. 232; 


2L T. 148; 17 M. L 7.253; 9 Bom- L. R. 581; 10 
0. 0. 117 (P. C.), followed. 

The burden of proof is upon the alienes who relies 
ons transaction with alimited owner to show how 
it binds a person entitled to impeach it, and if he 


` fails to furnish the full proof required he may re- 


nscnably obtain from the Oourt any equity called 
for by the circumstances, whether the plaintiff offer- 


. edto do s0 or not. 


The character of a sale by the limited owner is not 


: improved by the fact that all byt a small proportion 


‘Wel, IV] 
` VITAU v. MENDRI. -~ , 
of the consideration was intended ‘for s nao.saary 


purpose. ` Sis 

|. Raw Dei v. Abu Jafar, 27 A: 494; A. W. N. (1908) 

68, followed. “ : 
Therefore, in such a,case a vendes is not: en- 

titled to have the aslo upheld oa” payment. of the 

portion for whioh. ns nssassary 

proved. - 


Appaal from the decrae of “the Cistrict é 
Judge, Nagpur, confirming the decree 2f; the’ 
place, dited~ 


‘Subordinate Judge of the sam3 

14th July, 1908. f 

'. Mr. G. L. Subbedar, for the Appellarts 
Mr. M. K. Padlys, for the Rə3pondeats. 
‚Judgment. —The appellants ia this 


Court were the principal defendarts’ in. 
the Court of first instance. In 1897° 
they. bought an occupancy holding: 


area 3239 acres, rent Rs. 62, from defendant 
No. 4, the widow of the original tenant. The 
plaintiffs are the--daughters of defendint 


“No. 4. - They impeached: the sale on various : 


grounds and have obtained a declaration that 
they will be entitled on their mother’s death 
to take possession of the holding’ prcvided 


they pay to thé present appellants , Ra. 1925. 


The decree of the Subordinate Judge coutains 
` gapplementary diractions which need rot be 
noticed here. 


The purchase-money was Rs 160, brt the. 


Courts below have concurredin finding tist of 
this sum Rs, 125 only repressnts a legal 
necsssity justifying alienation. The frat 


Court considered it unnecessary to deal with ` 


the point, specifically raised by, the plaic tiffs, 


. that the holding was worth very mach more ` 


than Rs. 169. -On this point the lower appəl- 

late Court’s judgment contains the following 
remarks:— : ba igi ; 

“I cannot give a moment's thought to the 

': evidence of.the plaintiffs’ witnsases 

who say that the fields could bs let 

out for Rs. 309 a year and that they 

could have-been sold for ver. 

Rs. 1,000. Defendant No. + had no 


motive in underaelling the property’ 


and collusion between her anc the 
other defendants has not >5æn 
alleged, far less proved. It no 
doubt appears probable: that ‘the 


fields could ‘have fetched nore’ 


than Rs.-160 had the vendor besnia 
“male or had-defendanut No. + waited 
for some time. The land was 32 
acrea und its annual rent Rs. 62, and 
its selling price should have certain- 
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parpa3a has bêsi ~ 


‘that tha. right of a 


‘am unable to see that 
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ly baen more than Rs, 160, bat 
| Not so much “as is stated by the 

: plaintiffs’ witnesses”. ` wr 
The firat point pressed on bohalf of the 
widow's vendees in this Court is that a 
Hinda widow inheriting an occupancy ' hold- 
ing from. her hasband takes as fúll heir and 
can, therefore, as against her hysband’s re- 
latives, make an absolute dispositionof thetén- 


‘ancy. This view was unsaccsasfally -prassed 
‘ upon Stevens, J.C., in Fakira v. Hiri (1)and 


in Musanmat Sualita-v. Sitaram (2), and again 
upon Ismay, J. C., in Sheoshanksrpuri v. Musim 
mat Rurhma (3). It is now rested upon the 
dicta of Stanyon, A.J. C., in Ghanyav, Ukund 
Rao (4). regarding the nature of àn agricul- 
tural terancy, and upon my own remark, in’ 
Panchan- Singh v. Nankoo Singh (5), that the 
Central Provinces Tenancy Act, by providing 
tenant “shall de- 
volve as.if it were land”, appsars to exclade 
by necessary implication the taking by 


‘survivorship which obtains among Hindus 


in respeot of joint ancestral property. I. 
anything in the two. 


cases last cived justifies the conclusion’ that’ 


. the Tenancy Act by making a tenancy devolve 


as if it ware land enlarges the intereat which 
an heir yould otherwise take under the per-, 
sonal law governing him. As pointed out by 
Stevens, J.C., ia Musamn2zt Salitı y. Sitaram 
(2), whas the Act does do'is to narrow the 
right of succession to-occupancy and ordinary’ 
holdings by excluding collaterals who were 
not at the time of the tenant's death 
co-sharers'in the holding. No doubt section ` 
35, by empowering tenants to < Burrender, f 
enables a Hindu widow’ to defeat the expecta- 
tions of her husband’s heirs; bat where the 
holding is an occupancy one the heir pre- 
sumptive may obtain possession under section. 
36. Having regard to the great preponder- 


‘ance of Hindas among the tenants of the 


Oentral Provinces ‘and to the frequency of 


inheritance by widows and daughters I think i 


the Legislatare-would haya used very clear 
and unmistakable language,’ had it intended 
to raise the interest of. a Hindu woman in 


- an inheritad holding to the level now con- 
-tended for an s 


The next point „pressed is that the claim 


= 


— ‘ak was raised indér pressure of legal necessity., 
` For this proposition there isauthority in Phool, 
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should have esn wholly dismissed because 
the ‘plaintiffs, id not i in their plaint or plead- 
igs offer to ¥efund, on obtaining possession 
of tha land, so maéh of the purchase-money 


Ohand Lall y. Raghoobuns Sahaye.(6), Muttee- 
ram Kowar v. Gopal. Sahoo (7 oe and ‘Singam 
| Betti Bahjini Kondayya v. Draupadi Bayamma 
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any sums proved to! havé been raised for legal” 
recessities. The High Court, in getting dside- 
the Subordinate J ndgeé’s décrees for recovery. 
cf, the property. sold by the deceased widows 
conditional on their paying „Such gums” 

eaid:— — 

-~ “We would: only. Bay: that we. do Jot 

a _ think” he (the Subordinate Judge). i 

` was justified. in giving thege decrees... . 


_' (8). In thé last ofthese thereisa quotation (on., j - “The plaintiffs made “no offer : to, 


page 155) ‘from a jodgment of the: ‘Privy 

-Council in a case which I find.to be Kanwar 

. Dosrganath Roy v. ‘Ram Ohunder Sen (9), where 

. the suit was to recover certain lands after 
. -Rebting aside alienations -mado by a widow 

“who in the conveyancy “described the property 

as. debutter ‘and herself: as shebart requiring 

, thoney for repairing the idol’s- temple. The 
main defence. wasthat the land was not debtutter 


and this succeeded in the High Court.. Before. 


the Privy Council the ` plaintiff contended 
` that the alionees were estopped by the terms 
‘of their title- deed , from denying the property 


to be dsbuttər ; bat their Lordships held..that. 
the deed must be taken as a wholeand that go. 
~ taken the ‘sale - would be justifiable, - being ` 
< deséribed a8 made, “for the purpose of get- 


4 Ting the “idol's “temple repaired and being in 


facta a not improvident method of raising the. 


Te juisite funds.. In the penultimate and 
an i-pênultimate paragraphs of the judgment 


| a contention is dealt with which -relates to ` 


“the subsidiary, defence set ‘up, namely -that 


“the money was wanted for two. purposes,. 
not for a, single purpose. : It is those para-. - 
< graphs which were quoted. by .Boddam and. 


` Sankaran Nair, JJ. in Singam Setti v. “Draupadi 


. (8) and for the reasons just stated they appear. 
to be obiter, dicta,. not essential to the decision: — 
òf the case. On the other hand, if the recent 


decision of the Privy Council in Bhagwit 
Dayal Singh. v., Debi Dayal Sahu (10), is 


studied in the light: of the. judgment .of. 


- Rampini ‘and Pargiter, JJ., in the -preceding 
stage of the same litigation [Debi Dayal- ‘Sahoo 
v. Bhan Pertap “(11)J, it. will be found to 


” Fornish distinct authority. for disregarding. ' 
oe omission by a reversioner to offer -refund of 


- (6) 9 W. R, 107, 


- (7) 20W. È 187,11 B. L. B. 416.” A 


(8) 31 M. 158, BILL. T. 251; 18 M. L. J. 11. 
en Bal 


` T X10) 35 C. 420 (P. C.); 12 O.W. N. 393; 10 Bom. 
h J: 


885; 5 A. L. J. 184; 18 M. D. J, 
< Shs; 14 Bur. L R49. | 


pay off any, BUMS, which might be 
“found to have been borrowed for 
“legal necessities. The plaintiffs de-. 
> liberately chose to rest “their GA8ES, . 
~ upon allegations of wastefnl, extra-~ 
= vagant and unnecessary. borrowing - 
and they have failed to. substantiate , 
their allegations.” se : 

“ None. the less the ‘rezult of the ee 
was in effect the restoral of the Subordinate: . 
Judge’s decrees. Jt may, therefora, be’ taken.. 
that the necessity, for offering to refund was. 
‘not recognised by the Privy Oouncil. I inay. 
add that the technical plea now: put- forward. 
was not advanced: i in.the first Court or. even 
in, the’ memorandum of -first appeal, _-and- 
that anothér recant Privy Council 'dècision— 
Deputy. Commissioner of Kheri v. Rhanjan 
Singh-(12)—affirms:the position that’ where, 
a sale by a widow is partially invalid owing’ 
to absence of legal tlecessity the whole’: sale 
must be set aside. The burden of. proof is, 
_ ‘upon the alienee who relies’ on a transaction. 
with a limited owner to show how it - binds‘ 
a person entitled ‘to impeach ik, and. at “he” 
fails te furnish thé full ‘proof required’ "he, 
may reasonably obtain from the: Court ` any” 
“equity called for by the circumstances,” 
whether the plant offered: to do: ‘the équity 
or not. | - 

.Thelast poin pressed is that Tegal necessity ` 
being proved to the extent of Rs. 125 out of 
Rs: 160 equity would bést be done by requiring 
- the appellants. to -pay the plaintiffs-respond- 

ents. the. difference between ` “those -sama. 

L.may, however, refer to Ram Det v. Abu:Jafur 

(13); as authority- for the proposition that 

the character. ofa'sale ‘by a‘:‘limited “owner 

will nat.be- improved by” the.’ fact- that all 
. but s-stmhall proportion of the consideration 


was intended fora necessary purpose. > There - 
. (12) 29 A. 331; 5 0: L. J. 344, 11 0. W. N. 474; 4 A. 

L J. 232 2 ÀL L. T. 145; 17 M. L.J: 283; P Bom. L. R. 

Bp; 100 C: 117 (P. 0) Ga 
“GN 40h A WEN. (1905) 68, 
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Rs. 2,550 out of Rs., 2,995 | was ascepted : 88 
justifiably raised.’ J 

_ The appeal fails and is “aismisaed” with . 
odsts: ‘In the Courts- below costs ` wil, be 
borné' as alreay ordered. © 

_ -Appeal diina 


BES) oo “(ie ON. I} R176) ° re 
NAGPUR JUDICIAL: COMMISS- ONER'S 
-~ -COURT. i 
“eco Civ Appeat NO. 519 OF 1909, 
4 October 12, 1909. ‘° 
Present: Sir Bipin, Krishna Bose, A: IG. 
- - TAGANNATH—Pratwtiey —APezthant i 
ag -0 yersus ` 
KHUBA—Daranbant-—Resrosvenr: ` 
< Oentral Provinces Teninry Act (XI of 1898), 84. 
95--Jurisdiction of Qivil or Reverie Cour t—Suit for a. : 
clara’ jon that person declared entitled to possession 





sas under 5. 36 “has no right in occupancy holding eannot 


ba ‘entertained by a Civil Court. - 
- The order of a Revoriue Court declaring & perso: 4 


`- sto be entitled to be put in pogsession of am occupancy 
« holding, under. section 38." of the, Central Provinces 


| Tenancy Act, surréndered ` by the recorced ténant, 
cannot be questioned’ in a Civil Court. By virtue’ 
‘of the provisions of section '95 of the “Act,‘a':Oivil” 
- “Court has no-jurisdiction to entertain o-suit for a. 
declaration that a person declared to be untitled to. 
pan tinder section 36, of an occupancy holding, >, 
= ht in the holding. Section 95 governs sec- 
tion 36 in its entirety. . ve ` 
„Whero the particular remedy provided by the 
-statuto has, baon daly, adopted and follored and the 
right is récognized and given effect to, tLe decision, 
oñ this behalf cannot, except to ths exteat allowed- 
hy. the statute, be revised. or reviewsd by any- 
tribanal other, than that contemplate! by. the: 


4 “statute. fe 
i “ Appeal. from the decra of the District’ - 


a Judge, Hoshangabad, confirming the décree. of 
the AMunsif of the-same place, dated. the wile 


‘Mr: S. Be Gokhale; for the “Appall. 
"Mr. FW. Dillon, for the Respondent.” 
_ Judgment. ~The facts of the case 
are. -briefly these: :—An occupancy ‘holding 
was surrendered. by “the recorded, tenants, 
daughters of the last- male holder. A en 
this, | the defendant, his brother's sor, made an 
application, ‘under sub- section 1 of ection 236. 
_of the Céntral Provinces Tenancy Act to 
_ the Deputy Commissioner in his capacity ` as 
a revenue ‘officer for being placed im upossps- 
- sian of the “surrendered holding on tae “ground” 
_ that he was entitled ta inherit it after tho 
` death of the daughters. _ The ‘plaictiff, who 
is the landlord of the “holding, nani 


Wk 
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and. resisted “the application - donging, the der, 


A A 


- fondant’ s` “heritable right, under $ the. provisions, 


of section ‘46 of the’ Act, - The ugual enquiry, 
took plage ‘and ib. was held. by the -Conmis-,_ 


"sioner pn -appeal that the, defendant : was a 


person entitled, to claim the benelit, of ection. 
36 and accordingly ordered him to- -be, put. In, 
possession of -the surrendered, holding... This. 
order was confirmed on aecond appeal by the. 
Chief. Commissioner. | This led, to the institu. 
tion of the present anit to ‘have it declared. 
that tha’ defendant had x mo ‘right in the hold:. 


_ing. The claim has been thrown out in ‘both 
“the Courts below on the view that by virtue, 


of the provisions of section ‘95 of the Tenancy, 


A “Act, tha ‘Civil Court. had ` no ' jurisdiction $o- 


éntertain the suit, the order `of the _Revenge- 
* Court declaring the defendant. to be entitled 
tó be put in possession ander, section 86 ‘hid. 
being final and, conclusive. This “has Ted: to, 
the present second “appeal. 

It was conténded here that, ‘alter the. “ani, A 
rénder, the Jand, “yeated ‘in the plaintif 
landlord free of the tenant- right. The, action, 
of the Revenue Courts i in revesting the defen- 


| dant with the ‘extinguished tenant right wag, 


an infringement- ‘of. his: “(plaintiff 5); right as 


| landlord. And the general , rale being that» 


wherpyer there rey a right r sgnised by 
law, there also existed a remedy ioe: or an inva-, 
sion of such right, the plaintiff had a “good 
cause of action. As regards section 95: of ithe 
Tenancy Act, it, was said that in the, absence | 
of.any express provision in, that, behalf the 


| ordinary jurisdiction of the Civil Court: to. 


take caghizance of a-suit of a Civil nature did 
not cease to exist. ` : 

- Now séction 36 of the nanes Act creates 
i right not ‘existing under the ordinary law,. 
which ‘is that on a valid surrender by the 


A tenant, the tenant- right entirely disappears 


nothing, and. then remains which cari go to bis 
text “heir. ‘Tn derogation of this ordinary law, 


; the statute gives the revenue officers power i to 


revive, as it were, the ‘surrendered ight, and- 
then give it, to a person filling a “certain 
character a3 therein specified, Thus not only, 
is a new right created’ but also a special pro- 
dadare to enforce that right. In: such a, pase, 
where the particular. remedy provided’ by the - 
atatute has -been duly adopted and followed, 
and the right is recognised ‘and ' given effect, 
to, the decision in thig behalf cannot, -excapt 
to the éxtent allowed by the statute, be revis: 
ed or reviewed. by any tana other ‘than 
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that contemplated by the statute. This does 


not-militate against the general rule that he’ 


who suffers an infringement of his right can 


of. For ‘what happens -here is that the 
Legislature, intervenes and takes away his 
ordinary right. , É is _absolutely gone and 
the person for whose benefit this interven- 
tion takes place does not, by taking advantage 
of what the statute gives him, commif an 
actionable wrong. .To hold otherwise wonid 
be to defeat the statute. 


The above view receives support from the ` 


following rule taken from Wolverhamrptor New 
Water Works Company v. Hawkesford (1) :— 

There are three classes ‘of cases in which a 
liability may be established by statute. There 
is that class where there is a liability existing 
at common law, and which is only re-enacted 


by the statute with a special form of remedy; ` 


- there, unless the statute contains word neces- 
sarily excluding the common law remedy, 
- the -plaintiff has his election of proceeding 
either under the statute or, at common law. 


Then there is ‘a second class, which consists- 


of those cases in which a statote has created 
s liability, but has given no ~special remedy 
for it; there the party may adopt an action 
of debt or other remedy at common law to 
enforce. it, The third ‘class is where the 
statute creates a liability not existing at com- 
mon law, and gives also a particular remedy 
-for enforcing it.” 
asa” well-known principle of law, establish- 
. ed by many authorities” in In rè Harring- 
. ton (deceased) Wilder v. Turner (2). - Now in 
the present case the statute bas imposed on 
the landlord an obligation to accept 
as tenant the next heir of the surrender- 
ing tenant, au, obligation - -= nob exist- 
ing ander the ordinary law of landlord and 
‘tenant. ‘At the same timeit has laid down a 
special mode for enforcing this obligation, 
Tho inference thus is that it is the only mode 
of enforcing it. And when once advantaga 


has been taken of thisapecial process of law, the. 


status thereby gained is not liable to be lost 
by recourse to, the ordinary process of- law. 
To hold that it could be so lost wonld be to 


convict thé Legislature of enacting’ a wholly : 


superflùous procedure for. the enforcement of 
the newly. created right. For what should 


have been done was merely to declare the 
8 (1859) 28 L. J. G. P. 242 at p. 248, 
(2 


INDIAN CASES, a 


protect himself by, an action io respect thare- ` 


This rale was referred to ' 


(1900) 78-1; J. Qh. atp. 23, ae ae 


r 
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right of the next heir to recover the surren- 
dered holding and then leave him to enforce’ 
it under the ordinary law of procedure. The 
jutisdicition vested in the Revenue Courts - 
must thus be held to be an exclusive jurisdic- 
tion not liable to be overridden by the Civil 
Coarts exercising their ordinary jurisdiction í 
under section 9 of the Üivil Procedure . Code. 

. In Atkinson v. The Newcastle and Gateshead. 


Weterworks Oonipany (3), it was laid down by 


Lord Cairns, L. C., that in deciding whether 
2 special statutory procede was intended to 
be the only procedure the whole scheme of 
the Act should be examined. ‘An examina- 
tion of the relevant sectiona of the Central, 
Provinces Tenancy Act wouldleadtotheconelu- - 
sionsetforth above. Sub-section (1) of section 
36 gives absolute powertotherevenue officer to 
place theclaimant in possession. Before he does: 
83, hehas, of course, tosatisfy himself that the 
ola mant filis the character contemplated by: 
the section. Once the matter is - decided and 
the possession of the land transferred from- 
the landlord to the claimant, no power is . 
given to any outside. authority to revise the: 
decision of the revenue officer and divest. the » 
clazmant of the right vesting in him under 
his order. The ‘revenne officer is further 
empowered to make the acceptance of the - 
liabilities of the out-going. tenant in the 
master ofarréarsof rent andadvancesforculti- . 
vations condition precedent to the transfer of 
possession to the successful claimant. ‘If the 
iatention had beer to preserve the landlord’s 
rigat to question the finding regarding thé . 
claimant’s’ status as beir and thus to rip open 
all the proceedings of the revenue officer, that 
intention would have been expressed‘in clear: 
terns and some provision would have been 


made for the restitution of the advantage: 


resulting to the landlord under the revenue 
officer’s order. Moreover, the section not ` 
only provides for the discharge of the land- 
lord's debts but also of other persons’ debts. 
The Civil Oourt might perhaps impose.. 


conditions on the landlord when he goes to it ~ 
for relief against the revenue officer’s decision ,-. 
but it could not order restoration of any. | 


advantage accruing to other creditors -of the: 
tenant, in the event of ita deciding against . 
the saccessfal claimant before the revenue 
officer. Whether he would have any remédy . 
at oll’ against these creditors is doubtful. In. 


any case, a litigation with its inevitable 
(2) (1877)-46 L.J. Ex. 775 oe 779. 
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uaosriainties would bə no adequate : sebok 
against the ‘loss of the land’ ‘and for the- time 
being at least; of the money. “A construction 
which would lead to such an anomalous result 
cannot- be è right construction. | 

Again we have section 95, which in ome. 
terms bara the jurisdiction of the-Crvil’ Court 
regarding any matter or dispate with raspect 
to “which -authority is given to a revenus 
officer. When the landlord appears before 
the revenue officer and questions the right 
of the'claimant as heir; there is a “dispute” 
‘to decide. Even ‘where he does not care to 
appear and the proceedings are ex parte, there 
is a * matter” to dispose of, namely, whether 
the claimant is what he alleges himself to be. 
Section 92 is a séction which gives authority 
to'a revenue officer to reinstate a tengnt 
illegally ejected and but for the proviso to it; 
an order ‘passed ander it would, in view of 


section 95, have been odnolusively binding on ` 
the parties.’ Bubas such a result was, not.. 


intended, the Legislature made its intention 
clear by' adding the proviso. That there is 
no.such proviso to section 36 “is clear indica- 
tion that section 95 goveras section 333 in its. 
entirèty. 

It was next argued that the Bayan Courts 
recognized the ‘defendant’s 
heritable heir under section 46 of the Act 
by reason of his being held to be a co-sharer in 
the holding. If so, his own share in it vould 


not-be said to have been awardedto him by an.’ 


orderunder section 36 tbid. andacivilsutt would 
not, therefore, be barred with respect to this .. 
part of the holding. But what we bare to 
look to is the final order and not the. reasons 
for that order. The final order was thai tha 
-defendant was entitled to be putin possession © 
of the entire holding and he has a right to. 
remain -thére unless the order putting him. 
there can be overridden. . In thé next place, 
to hold that ina case like this-the Civil 
Court can deal with the question of , the 


defendant's alleged right as acé-sherer in | 


the holding would lead to this result.. It 
may, disagreeing with tlhe revenue officer, 
decide that the defendant is nota co-sharer. 
The logical consequence of auch a decision . 


would be the, defendant’s ejectment from half, 


the land. . But this would bring about .a 
radical change in the constitution of the: 
tenant-right. To begin , with è partition by 
metes and bounds would be necessary between 
: the landlord as holding the share decreed on 


status as &®- 


“the summonses, 


"birth a right to avoid an alienation by his. 
.father on the ground that it ‘is tainted with immorality 


ee, h 
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one side and. the defendant as representing 
the surrendering tenants’ share on the’ other 
as also an apportionment of the rent. The, 
original tenancy would then be gone and an 
altogether new tenancy would take ‘its place. 


But such a position cán only be the’ outcome . 


of a contract and cannot be foreed on a party 
against his will. For a tenancy without a 
new contract in that behalf is not divisible 
and if not divisible, it must subsist in its 
entirety, if it is to subsist at all. 

For the above reasons, I dismiss the appeal 
with costs. 


Appeal dismissed, ` 
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NAGPUR JUDICIAL’ COMMISSIONER'S 
- COURT. 
First Orvik Appgat No. 12 OF 1909. 
- - July26,1909,° > > ji 
Tiga :—Sir Bipin Krishna Rose, A.J. C. 


.MOTI AXD, OTHERS—PLAINTIFFS—APPELLANTS 


versus 


KANHY A—Davenpant—Responvxnr. 


Witnesses, application Jor sutimoning —Discretion— 


- Puer of Court to refuse to re-summon witnerses— 


Orit Procedure Code. (Art XIV of 1882), e. 159— 0il 
Procedure Code (Act Ù of 1908), 5. 161, 0. XVI, r. 1— 


: Hindu Law—Mitakshara— Joint Family—A Liew ito t— 
© Right of grandson to challenge , alvenution . by grand 
father—sut toavoid traxefer by father effected in con- . 


- sideration of mortgage’ by grand father—Omission to 
allege fucts to tmpeach grandfather's transaction — 
Fital defect—Son born subsequent to alienation ‘is not 
enti a t) impeach alienation—son in evistence - at 
“the tiie of alienation does not pass by ius death his , 


‘right to the son born subsequently. 


Where an application for summonses on witnesses is | 
made before the date of hearing, a Court has uo dis- 
cretion to refuse to issue summonses to the witiesses 
on the ground thatit- would not be possible to serve 
them in tims to allow of the witnegses being in 
attendance. - But where the Court is convinped that æ 


‘vexatious desire to obstruct’ the course of justice is 


| the governing motive of the party,; applying for 
the Oourt may refuse to issue’ 
summonses. 

Whero witnesses have not been served owing to 
delay and want.of diligence, the party guilty of such 
laches has m right tó an adjournment in order that 
the witnesses might be re-summoned. When the 
advantage of giving reasdnable time for effective 
servicos is‘lost owing to- anyth ng being left. undone 
which ‘could and should- have been done, the 
guilty of such conduct cannot ask that the trial should | 


be prolongedin: order that he may picape Tom its legi- 


timate consequences. : 
Under the -Mitekehara, a” grandaon Bagiyan by - 
grand- 


MOLL t. KANHYA. 
4a illegality, or otherwise imporils the setulae a in- 


“or 

isin Ayyar v. Gantsa Ayyar, 18 M. 179; Ramesh 
~ r ¢.-Lachmi Prosad, 81:C.111, followed. 

fpa t Narhar v. Ramchandra, 16 B. ‘29, OE 


Where an sbenation by Hinda father was made 
“Gi consideration of- a mortgage executed by the ` 
` grandfather of the plaintiffs, and the plaintiffs while 
.goeking to avoid the alienation by their father, failed 
to allege that the mortgage by their grandfather 


“involved a sacrifice ‘of their vested right by birth by’. 


“rengoh of its bọimg ' tainted with immorality” or il- 
legality: Hrid, that tho plaint was defective and the 
A “dof ect if not ‘remedied was fata: to the suit. 
xcept in cases to whioh section 85 of the Transfer 
: of Property. Act applies, a manager of a joint family 
tesente “the whole co-parcenary in litigations 
affecting thefamily property, where his act is bona fide 
. and in the interest of the-family. 

A decree obtained in the suit by. or against 
the ‘manager will be presumed to have been obtained 
_by* or against him in his representatiro capacity 
“and bs ‘sich will be operative ‘against ihe whole” 
family. 

‘An 7 tlerntion by t a Hindu father cannot bə chal- 
lenged by a son born subsequent to the’ transaction. 
If a son in existence ‘at tho time of the alienation dies 
and another son is born subsequent to the alienation, 

| the right of the former to challenge the transaction 
does not pass to the latter., . 
Appeal‘against, the decree of the- District 
Judge, Hoshangabad, dated’ the. 20 No- 
vémber 1908.7 z 
“Mr, F. W: Dillon’, ‘for ‘the Appellants. 


, Mr. J. Mitter, for the Respondent. ` 


`, Judgment._This appeal“ arises cub 
“of a suit by, two minors suing through their 
mother’s mother as next friend for a declara- 
‘tion that their ancestral village of Rundlai is 
not liable to be gold'in: purguance of two sale- 
decrees obtained agaipst their father by the 
defendants on the ground that the debts for 
“which the decrees have been passed were in- 
curred by the father for immoral ‘and illegal 
-purposes and, therefore, not binding ‘on the 
plaintiffs : and their interest in the village 
< under the Mitakshara. 
these decrees may be thus summarised :—On 
the 18th of February 1682, the plaintiff's 
„grandfather, - Datarsing, and his brother, 
“Yalimsing, executed in favour of the defend- 
anis a mortgage, which was a combination of a 
< sirnple and an usufrictuary mortgage of mouza 
| Rundlai for securing a sum of Rs. 31,000. 
A suit-was brought by the pldintiff's father: 
’ Karansing, to redeem this mortgage. He 


‘obtained a déeree-for redemption from this - 


;Court.on the llth.of July 1905; but as be 
Failed. € to. redeem within - the period 
Axed- for ‘redemption, æ- decree.. 


» 
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The facts relating to ` 


absolute 


7 [1909 


fcr sale.. for :the ` satisfaction of the 
mortgage- money, viz, Rs. 5,614-12-0; was 
passed on the 29th of September 1906: On 
the 15th of April. 1897, : a” second (simple) 
` mortgage on. the village was given by 
Earansing for securing asum of Rs. 8,000. 
In éxecution of a money- decree obtained ih 
1900 against. Karansing on a. bond’ dated the 
15th April 1897, by a third party, who ‘was 
a. benamidzr for the defendants, the village 
was attached. With a view to ‘bring -ib .to 


tale, a suit under section 99 of the ‘Transfer , 


-of Property Act was instituted’ by the dé- 


-fendants for a sale-decree for the satisfaction ._. 


‘ofthe mortgage of «1897 and the above 
. money- -degree. On thé 10th of September 
1903, a-decree was passed for Rs. '20,369-4-8 
óut of which Rs. 12,401 represented’ tho debt 


.Jue on the mortgage and Rs: 7,968-4-3 thät - 


- Jue on the money-decree. ‘For the realization 
of the above sums aggregating Rs 25,984-0-4, 
proceedings with a view to bring the village to 
3ale wers instituted before the Collector. 
Thereupon the present suit was filed dn: the 
-27th of September 1908. It was stated at ie 
“chearing.by the defendants-respondents, | 

statement-not challenged by the plaintjtts. 


appellants, that the sale has since faken place ` 


and the village has been purchased by. & third 
_ party for Rs. 21,700.” This amount suffices to 


pay off both the ‘mortgage-debts and’ leave, ‘a ` 


‘surplus of Rs. 3,684-4-0 for’ the” part. dis- ; 


. ovarged of the unsecured debt. 


The plaint is defective in several. “baa padke: f 


Tho firat mortgage was not given by thé father 
but.by the grandfather and the grand-uncle-of 
the plaintiffs and there was no allegation that 


they had incurred the debt in furtheranca. of . 


animmoral or illegal object. When the second 
mortgage was execated by the father, the 
plaintiffs were admittedly not born'and yet ib 
was not explained on, what principle of law 
they- could claim tó be declared not liable for 
that transaction. They-were also-not in-exis- 
tence when the unsecured debt was incurred. 
They could claim to question the defendants’ 
right to-proceed against the ancestral village 
„for the satisfaction of this liability,” if they 


` were in existence when it was placed undr 


attachment in execution ofthe decree therefor, 
But this was not stated nor was the date of the 
attachment given. Above.all there was-no sl- 
legation that the creditors had notice that the 
debts were -contracted for i imporper purposes, 
‘These defects in the plaint were-not.yemedied 


4 
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in the statements made betare -the Canrt, by 


the-plaintiffs’ counsel, On this unsatisfactory 
plaint; the partias went to trial. On the 28th 


> of September 1908, seven issues wera Zramed, 
the ‘second of which related tothe nasura óf. 
the debts, and-12th of November 198, was - 


fixed for evidence. On the 5th idem, the 
plaintiffs put i in an.application fori summoning 
‘15 witnesses. Of these, however, they wanted 
only four to be summoned for the 5th. ‘They 
reserved their right to call the rèst Eb” later 


stage. Of these four witnessess, only one was ` 


served and he’appeared and was examined. 


“The other three could not be served. owihg to 


their tem porary ‘absence from home. ' The 
Cénurt-refused: to postpone thè case Zor the 
appearance of these witnesses aud as tie only 
witness examined proved nothing, the sait was 


dismissed. , Against this decree dismissing ` 


< the anit, the present appaal has baen preferred. 
On the authority of Mohanlal v. Upasair’ (L) 


arid Kaji Ahmed v. Knji ‘Mahtmad (2) it was 


‘argued J for the appellants that ‘as the Oourt 
‘ had no ‘discretion as to granting ‘or “yofasing 
‘summonses dn consideration ‘ of their being 
‘applied for at a ‘late period, it was “boand to 


give an adjournment when the summonses, 


having been duly taken to ‘the place cf resi- 
dence of the witnesses could not bè served on 
“them owing to their accidental absenca from 
home. 'H would have been otherwise,- if’ the 


- process-server could not have- ,reachad. the 
place for Want of time, or the witnesses, after: 


` being served, ‘could not have attended Court 
‘for a similar reason. 
< Twoxeparate, Questions arise TORTEN TEA 


These may be thus stated—(1) has the. Court ` 


‘any discretion to refuse toissne summons to 
a witness for the reason that regard being hid 
‘to the ordinary- despatch-with which business 
‘is transacted i in our ‘Conrts, it would not be 


possible to serve it in such tinei as to alow of- 
~ the witness being in attendance and (2) where 


- there has been delay and want of dil gence, 


‘owing to which fresh proceedings .cou.d' not - 


“be taken to secure the attendance of a witness, 


‘who was not’ served in the first instarcce ` by” 


- reason of absence from home or other ‘like 
“cause, has the party guilty ‘of sich lashes 8 


“right to an adjournment in order the b. the’ 


“witness might be resummonedl. 


"of Ad] the High, Courts are at one holdicg ‘that 
under section 139 of the- old Civil Prozedure oe 


( 1)180.P. L. R. 152. ee 
(2) 9 B. 88,- z ee, Aetna 


“ Code. 


“-puthority has. been cited, 


Jan adjourmment if they prove abortive. 


-consequences of such: failure.: 


be TE eee i ss : 


Gods :esrresponding- witk Order XVI, Rule T 


of the new Code, the Court had no. ‘discretion 
in the matter of an application for sumimonsea 
on witnesses if such application be made bafore 
the day of hearing. . [tis explained- that the 
Court. cannot beforehand know what means a ` 
party may have for facilitating the attendancè 
of ‘his witnesses. Farther ‘the hearing’ may 
snot be concluded on’ the. date fixed and -an 
eadjournment.may take placein theusual course- 
of the progress of the trial «and the . Court 
cannot refuse to allow any of the. parties to 
reap the benefit of suchá än adjournment i in the 
matter of giving evidence, ‘The cases will- be 


` found collected at pags’ 799-800 of --Messr= ` 


Woodroffe and Amir Ali’s Civil Procedure 
The only exception recognizer is where 
the Court is convinced that a vexatious desire 
to obstract the course of justice:is-the govern- 
ing motive of the party applying for sunr- 
monses.. The inherent power of: the Court’ to 


- prevent abuse ofits process is :now “expressly, 


: recognized i inthe new Code (section 151). - . 
Bat itis the second point whichis the really 
important point in -the present. case. For 
the summonses were, a matter of _fact, duly 
issued. With regard ‘to this no. diregi 
‘nor have I been 
able to find any. But the cases where tlre 
first question is discussed lay down. principles, 
-which may well be used in ‘solving the second 
question. While the-right ofa party’ to have 
summonses issued, if appliéd .for. before - the 
hearing, is absolute, he has no such right to 
The 
‘failure of the witness to attend in response to 
the summons, either’ wilful or by reason of © 
causes beyond his control, is not the- only 
instance where the party, who has not acted - 
with reasonable - expedition, cannot ask for. 
time asa matter of right. If the ‘non-attend- 
„anca of the witness is the result of ciroum- 
stances, which could have been: obviated had 
the party had done that at’ an earlier stage 
which ‘he did ata later stage, then also, I 
think, he forfeits his right to have the witness 
summoned again.- To hold the contrary 
would be to allow him.to delay the progress of 
the trinil at his pleasure. Hefailato discharge 
oné of the ‘ordinary duties- of a litigant -by 
display of due diligence’ in using the -time 
allowed to put id his evidence before the Court 
at the right time:and he-must suffer . the 
Inthis' case 
there was grave ee the part of ‘the 


s t ~ 
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plaintifs. The. interval between the two 
dates was 45 days. He allowed more than 
four*fifths of this time to elapse without doing 
anything and came before the Courtonly when 
- a week remained. Jt isan ordinary experi- 
ence that witnosses are often found absent 
from home on their own ‘business when the 
' gerver goes to them with the proéass. One 


- of the reasons why long dates are given is to 
- ‘eliminate the chance of non-servica owing to. 


this cause. When the advantage of giving 
reasonable, time for effective service is lost 
owing to anything being left, undone which 
could and should have been done, ‘the party 
guilty of such, conduct’ cənnot ask that the 
trial should be prolonged in order that he 
may escape from its legitimate consequences. 
Had the application been made immediately 
after the 28th of September or within a rea- 
sonable time from that date, the witnesses 
would in all likelihood have been duly served. 
_L hold, therefore, that the present case falls 


within the rule laid down that although to, 


have summons issued, if applied for before 


the hearing, is an absolute right of a party, 


that right does notextend to lis being entitled 
to an adjournment, if for any reason, which is 
au ordinary incident of the proceedings for 
service of processes, the summons fails of 
. its object. 

The decree appealed tiom has been rabot: 
-ed on behalf of the respondents also on the 
merits.. I would have felt considerable hesi- 
tation in ‘enforcing arule of procedure too 
. strictly against a party, especially when he 
happens to bea minor, if I thought he had a 
good case on the merits. But Ido not think 
the plaintiffs have such a: case. As I have 
already pointed out the plaint and the plead- 
ings lack many of the e: ‘ements essential to 
constitute a good cause of action in a suit of 
this character. There are three separate 
' transactions to consider here. -The first one 

is the mortgage by the grandfather and the 
grand-uncle. Now there is no express text, in 
the Mitakshara postulating theequtal right of the 
_grandson and the grandfather during the life- 
time of the father in the ancestral property as 
there is in the case of the fatherand the son. 
‘Andas the right of partition is merely 8 
corollary of the right by birth, it was in one 
case remarked by their Lordships of the 
Privy Council that according to the Mitak- 
-shara,- there could be no partition directly 
- between grandfather and grandson while. the 
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father - was alive [Rat Bishenchand vi 
Asmaida Koer (3) 1. This view was followed 
ty the majority of the Full Bench in Apaji 
Narhar v. Ramchandra(4), Telang, J., dissent- 
ing. It was shown “by Justice» Telang that 
the opinion-of the Privy Council, which was 
only an obiter dictum, was based on a miscon- 
ception of placitum 8 of section V of Chapter 
~-of the Mitakshara. | Following his usual 
method of dealing wit: a disputed question, 
zhe author of the Mitakshara cited'in this 
placitum two propositions, one cf them being 
a denial of the grandson's right to ask for 
partition, and then proceeded to obviate the 
doubt raised by them by the next text and 
wound up the discussion by laying down thie - 


‘correct proposition, which was a recognition’ 


of | the unconditional right of partition 
in‘the case of ancestral- property, thereby 
making the right of -partition co-exten- 
sive- with the right by birth. This 
correct view wasadopted by Justice Muttasami. 
Ayyar and Justice Rest .in Subba Ayyar 
y. Ganasa Ayyar (5). A sort of reconciliation 
-wag effected of these conflicting views “by 
Justice Banerjee in Rameshwar v: Lachmi 


- Prosad Singh (6), where he laid down that a 


grandson could maintain a suit for partition 
of ‘ancestral property even when his father 
and grandfather were both alive, if they 
allowed it to be wasted and the grandson’s 
interest imperilled. Now admitting’ as laid 
-down in the latter decisions that the plaintiffs | 
could challenge their grandfather’ s mortgage, 
they had to allege that, that transaction 
involved a sacrifice of ‘their vested right by 
birth’ by reason. of its being tainted with 
immorality or illegality. This they never 
did. Again there is nother difficulty in 
their way. It is now settled law that except 
in cases to which section 85 of the Transfer 
of .Property Act applies, a manager of a 
joint family represents the whole co-parcenary 
in litigation affecting the family property, 
where his act is bona fide and in the interest 
of the family. Thus although all the members - 
of a joint family may not have been made 


“parties to a suit ona mortgage by the manag- 


ing member against that member, the decree 
will bind the entire family estate, if the. 
mortgage was such as bound the family by 


-reason of its being within the scope of: the : 


(3) 6 A-660 at p. 574; 111. A. 164 
(4) 16 B. 29. - 
(5) 18 M. 179. : ore 
6) 31 0. 11. 
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mansger’s authority. Similarly ib is. not 
necassary inorder -to bind the interest of 
‘junior .mombera‘that they should ba joined’ 
as. co-plaintifis in. suits: instituted 'by, the: 
managing member in the interest of! the 
family and in the ordinary ourse of his. 
‘management. In all such cases the déorea 
obtained in the suit by or against the manager 


‘will.be presumed to have been obtained by'- 
or against him in his representative capacity’ 


and as such will’ be operative against! the 
‘whole family. Applying this doctrine of 
‘constractive representation, the decree absolate' 
for sale passed in the” father’s suit to redeem 
“tha grandfather’s mortgage must bind the 


plaintiffs. For they have -not alleged that. 


their father acted in this litigation with a 


- view to conserve some personal -end and in ` 


disregard of thoir interest as'his sons or, that 
his proceedings. were such as to amount to 
/® sacrifics of that interest, It follows that 
the sale-deoree binds the plaintiffs and if it 
“is binding on them they “can: neither sus to 
stop the sale proeeedings nor to declare the 
wale, after it'has' taken place, inoperative as 
against their righte in the village. 

It sésms to me that s9 much of the dezree 
-of Ohh September 1906,- as. orders sale in 
satisfaction of the money due. on the mort- 
gagb-deed:of L5th of April -1897, is-’ equally’ 
conclusively ‘binding: on` the - plaintiffs. For 
when this: mortgage was created, they were 
not in existence and their father could, there- 
foro, validly transfer the entire family estate 
sofar as they are concerned. Their subsequent 
brith does not éperate: retrospectively sa as to 
give them-a right to question its validity. It 
seems there:wers then in existence two other 
sons; both of whom have since died. Bat 
their ‘right to challenge the transaction’ has 
not passed to the plaintiffs. It died with them. 
Not-having been -made parties to the suit of 
the second mortgage, the “plaintiffs might 
have claimed to redeem it notwithstanding 
the decree absolute. But-thisis a'relief-of an 
altogether ‘different character from the relief 
asked for in the present action, which is" to 


avoid the mortgage. The plaintiffs -thus have - 


no right to quesiton the sale proceedings so 
far as they are counected wuh the claim) on. 
this mortgage. a 
‘There remains ‘the Asie on “is simple 
money-bənd. Whən the father incurred the 
debt secared by this instrament, the plaintiffs 
were not horn. Bat- this- bond did note in 
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any way inj jariously’, affect their right i in ‘the 
ancestral estate, when it ‘came into existence 
with their birth. It was only when the defens 
dants sought to realizg this money by attach- 
ment and-sale of the village that the plains 
tiffs’ interast was for the first time jeopardised; 

If they were in existence then, they could 
sue to have it declared that it could’ not “bb 
realized” by sale of tlie’ village on the ground, 


‘that ib was an immoral ‘or illegal debt. “But 


even: if they were to succeed in establishing ` 
the invahdity of: the decree “BO far. as if 
relates to the above debt; they could not 
stop the sale for the sqtisfaction of the two 


1 


mortgage olaims. This sale has already taken ` 


place and the mere circumstance that it hás 
left a surplus after. satisfying the two mort- 
gages -does not entitle the plaintiffs to: avoid 
it. The surplus would; now represent the 


- residue of the family property and if the 


plaintiffs’ allegations had allbeen established, 
the utmost they could have demanded, was 
that this residue be now dealt with as family 
property and not applied: towards the, dis- 
charge of a debt incurred by the father in 


. infraction of the canons- of Hindu Law, re- 


gulating the liability of a son for his father’s 
debt. But this is not what they have claimed, 
The result of the- above findings is that 


the appeal fails. It. is accordingly dismissed 


with costs. : Pleader’s fee will be fixed at 
Rs. 20 as in the Court below. 5 
Appa a dieminsedi 
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Central Proviinces Land Revenue Act (XVIII of 1881), ` 


ss. 70, 71, 138 — Revenus—Malik buza—Right to 
recover revenie from such malik---Whether ci:sharer 
malguzir can ‘reco"er—Agreemant to which malik. 


'maqbuza is na partyis not binding—Res judicata— 


‘Ciril Pricedure Code (Ant V of 19987, 4. 11, Ex i, IF 
“Might and ought to have besn” meaning of 
Inconvistent defences --Construction of Statute. - 4 

A malih magbuza must pay his -revenge 'through a! 
lambardar anil not -to oo-sharer, any private arrange- 
meat among tha cə- sharers, notwithstanding. It 
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‘there is only onelambardar in the village, the re- 
venue necéssarily falls to be collected and paid by 
him. The maxim, delegatus non potest. delegare, pre- 
vents the lambarJar from binding a malik ,magbuss 
by an “agreement, arrived at between the-co-sharors 
and thé lam3atd ır, to which the malik magbuza is not 
a y. = i 
: Gia v. Davin, 7 O. P. L. R , 188, followed. 
It is a cardinal rule of construction thata statute 
, ought to be so construed that, if it can be prevented, 
fio' clause, beñtonos or word shall be superfluons, void 
“dr insignificant. be tie ' 
` _ Damodar Das v, Gukal Chand, 7 A. 79 at p. 83; 
Queen-Empress v. Mirchia, 18 A. 864 at p. 865 arid 
Moher Sheikh v. Queen-Empress,- 21 O, 892 at pp. 399 
bnd 400,.relied upoh. ~ 
. -~ In 1908; plaintiff sued the- father of the present 
defendants for the recovery of revenue, due on the 
holding -of the defendants as malik. maqbusa. Plain- 
fiff described himself as a lambardar, the father of the 
defendants only pleadéd that he was a muafidar; on 
his failaré to prove this, a dectee-was passed against 
him... In thé present suit the plaintiff sued. for the 
recovery of the revenue as a co-sharer malgusar only. 
Defendants réplied that plaintiff had no legal right to 
Fecovér the revenue. It was conténded that the 
previous stit estopped defendants from raising this 
defence: - .. - z : 
- ‘Held, that the defonce was not barred by the rule 
of res judicata. In the absence of anything to show 
that ‘defendant’s father knew that the plaintiff's des 
"scription of himself in the previous plaint aś a lambars 
dar was untrue, the defence now set up was not one 
` which ought to, have been set up in the previous suit, 
_Kamesuar Pershad v, Ruttun Koer, 20 C. 19 at p. 85; 
19 É. A. 234, referred to. 
~ "A defence. cannot be ruled out merely because ib is 
inconsistent with another defence. WK : 
Owen v. Morgan, (1887) 56 L. J. Ch. 608 ;, 85 Oh, 
D. 492; 85 W.R. 705; 66 L. T. 508; Dwijendra Narain 


v. Purrendra Narain, 11 U. W. N. xix, relied upon.. 


‘Appeal from ‘the decres of the District 
Judge, Bhandata, dated lth April 1908, 
confirming the ‘decree .of the Subordinate 

ka ded Bhandara, dated the lith January, 
1908. ° ; ‘ os 
< Mr. P. 8. Kotwal, for the Appellant... 
- Mr. M. R. Dizit, for the Respondents. 

Judgment:—tThe plaintiff, who is 
the wppellant in this Court, owns with his 
three brothers a five annas four pies sharéin 
mouza Hardoli; which share contains ‘the 

~- malik magbuza holding- of the defendants- 
- respondents, He stied for the revenue due on 
the holding, alleging that he is entitled to do 


go by virtue of in agreemént, to which all 


the co‘sharers.in ‘tho village including the 
.-lambardar are parties enabling each pattidar 
to collect the rent and revenie of all lands in 
his patti, The defendants relied on the ruling 
of Stevens, J. O., in Buboostng v. Davin (1), 
that a malik magbuea must pay hig revenue 
(1) 70, PL. R. 188, ae 
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through a lambardar and not to’ a; 60-sharers 
any private arrangement.among the co-sharers 
notwithstanding, Both the Courts below 
have followed this ruling and dismissed the - 


claim. They also decided against the plaintiff . - 


the question whether the defence was barred. 
by the fact-that it was not raised,in a former 


-suit (No. 1753 of 1908) in which the defen- 
. dants’ father was sued, by. the: plaintiff for 


the revenue of the same holding. ::. ee 
In this Court itis contended firstly that 
Baboosing y. Dazin (1), was wrongly decided. 
This contention: is rested mainly on the 
referetice in section 188 (a), Land Revenue 
Act, to section 71 ibid and to the fact. thai. 
the latter section only applies where.there is 
more than-one lambardar, a state of things 
not obtaining in -Hardoli.. Stress is ‘also . laid 
on the fact that sedtion 70, Land; Revenue 
Act, requires the Settlement . Officer to 


.ascertain the customs or rules by which the . -> 


proprietors are mutually bound as to the 


_ payment: of revenue. Inmyopinion it is clear 


from: sections 64, 70 and 71 read together, 
that the revenue referred to in. section 70 


is, that‘which is strictly. payable by. the ` 


co-sharers, not that which is payable through 
them or their agent, by the malik magbusas, 
The “percentage,” payment of which may be 


“prescribed under section 64,, is expressed in 


that section to be payable “to” the malgusars 


` but the revenue of malik magbuza is every- - 
|, where referred to as paid “through,” not to? - 


‘the person who collects them: see sections 


` 


71, 188 and 140, to- the terms of-which ` 


‘Stevens, J.C. drew attention at the close of the 
ante-penultimate paragiaph of his judgment 
in the reported a there is only one 
limbardar, the revenue .necessarily falls to 
be ‘collected and paid by him, the Settlement 
Officer's order under section 71 not requiring 
a preliminary weighing of rival claims. Inany 
other view the Land Revenue Act must be taken 
to have left unprovided for the yery common 
case of. villages having only one lambardar. 
Iam asked to ignore the word ‘‘collect” in 


clause (a) of section 188, because so long as - 


the Government gets its revenue, for which the 
entire body of co-sharers is responsible, it is in 
fact immaterial how it reaches the- Treasury. 
Ít is, however,.a cardinal rule of construc- 
tion that a statute ought to be so` construed 
that, if it can be prevented, no clause,.sentence, 


or word shall be suprfluous, ,void or insignis ~~ 


foant ; see the judgment of the Full Bench in, 


sê 


a 
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í i | ; 

 ... SAKHAKAR V BOMA. a a Na 

“Damodar Das ¥. Gokal Ghand (2); aleo Queen- 


_ Empress v. Mirchia (8). and Moher Cheikh v. 
Queen- Empress (4). ‘The. lambardari “ig to collect, 


- and’ the maxim” delegatus non potast delegare : 
‘whioh finds oxpréssion in seotion 190, “Indian - 


"Contract Act, appHes to prevent: him ifrom 
' binding a malik magbnza - by ‘an’ agreement 
to which the latter: ig no party. For these 
‘reasons I hold that Babsosing y. Dain; (D, 
_was rightly. decided. i 
< To make the plea of res ; juditeata intelligi- 
Dle it is necessary tö state ‘that in his plaint 
‘of 1908 the plaintiff. deseribed | himself as 
~lambardar and that Ganesh, thé then defen: 
` dant‘and father of the present defendents-re- 
-spondents; contended himself with P- eading 


“pay any revenue. The defence failed, dnesiauch 
‘as the defendant produced no _ evidence what- 
ever in sipport of it. 

‘Tn the present suit the question whether 
the defendants were affected by the way in 
which Ganesh conduéted the defence in 


1908 was distinctly faised in tha pleadings : 


and put in’ issue. Both the Oourts below 
have held that the failure in 1908 to raise the 
plen based on!the decision in: Baboos-ng v. 


Daxin a}; does not pretlude them from. rais?. 


ing it in this litigation. . - as 
In first appeal Explanation II in s2ction 
18, Code of Civil Procedure, 1382, was ~elied 
on for the plaittiff-appellant,” As to th s the 

District Judge wrote :— : 

“*T do not think that section appliss ab 
all. 
tiff „sued as lambardar while i in this 


 Buib be has given up. that status. 


` voluntarily and sues asa co-skarer- 
malguzar only. Moreover, the de- 


fendant in that suit totally danied - 
_ hig liability. to pay the land-revenne. 


and it would have been absurc for 
him to. say at the same time that. 
the plaintiff had no right to recover 
it from him and I do not thins ‘he 
“was bound to raise the plea. The 
lower ‘Court’s decision on this 
point too appears to be correct.” ; 


. In this Court . ib is correctly argued that 


Ganésh certainly “might” have, raised th 
plea that the plaintiff wrongly desoribed 
himself’ as” Jlambardar and that not teing 
l 2. 7 A. 79 at p. 89, 
TAGIH A. 884 at p. 865. 

(8) 210. 392 at pp. 399; 400. ` 


In the former suit the Plain- , 
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-lambardar, he could not deg ally ET or sug to 
racover revenue from a malik magbuza, . ‘There 
would have been nothing absurd in such a 
plea, and I know of no authority, for raling 
out ore defence merely because it is, incon- 
sistect with another defence, In Owen ` Ya 
Morgen. (5); it was held by the Court of ` 


_ Appeal that a deferice is not embarrassing 


he resson of its- alleging several inconsistent 


‘statements of fact, and Lindley, L. J., said :-— 


"To go the leagth- of saying that 
‘because pleadings are inconsistent 
they cannot -be pleaded; which is 
the view taken by the learned 
Jadge in the Court below, sppears 


. . ko me not warranted by ‘the rales 
‘that he was a ‘muafidar Andas ‘such not Cable to`. 


-and contrary to the established 
‘practice of the Oourt. Thereis no 
difference in ‘this respect between 
the practice in the Chancery Divi- 
.gion and the practica in the Queen’ 8 
Bench Division, where we “know, 
ever since the Judicature | - Acts 
have passed, inconsistent defences, 
such as never indebted and pay- 
ment, to which may be added a- 
plea of set-off, are pleaded -every 
day, ‘and they give rise to no 
trouble.” ; i 

In Narendru Nath y. -Abhoy Okaran’ (6), a 
Full- Bench held that a suit is not liable to be 
dismissəd becanse the plaintiff claims in the 
alternative over the same plot of ground — 
rights o? pwnersnip and of easement; and 1 
find from a note of Dwjendra Narain v, 
Purrendsa Narain (7), decided by Mookerjee, J., 
that tha principle. underlying “the former - 
case -wes held- appiicable to, a defendant 
also, so that ‘alternative defences’ arè admis- 
sible. ft remains, ‘however, to be satisfied 
that Gsuesh ' ought” to have ‘raised the | 
plea inguestign. The decision on this point 
depends—us pointed out by their Lordships 
of the Erivy Council in Kameswar Pershad 
v. Buttan Koer. (4)—on the’ particular facts. 
of each caze.. Now there .is nothing in the 

plaintiff a pleadings in the present suit. to 
show whether Ganesh: did ordid not know that 
in.1903 the plaintiff was nòt lam arder. What 


the plaintif? urged in his reply to the defence ` 

(5) (1837) 56 L.-J. Oh. 603 ; 36 Ch. D. _ 492 ; 35 
W. R. 708 56 L. T. 603. x 

* (6Y 340.51; 4C. L. 0.4375 TATO: W- NAD 1M. 
L `T. 864 cF. B.). ; 

(7) 110. W.N. xix > 

(8) 20.9, 79;19LA, ass, 
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was that “the ' defendants had, Tecog- 
chized the ‘right of the plaintiff’ in the 
: previous suit. ‘This was a vague statement 
which would ordinarily be- taken to imply 
“that the right had been‘expressly recognized, 
“and it would’ be very diffoult~ to Hold in 
‘second appeal, with only a portion of the 
record in the snit of 1903 to go upon, shat. 
. Ganesh should have known that the plaintiffs 
‘ “description c of himself in his plaint—a verified 
- document—was antroe. © 
I may’ add that I am _very, doubtful 
whether the ' plaintiff can be regarded as 
“litigating i in the two suits “under the - same 
‘title’, Tf, moreover, he is allowed to’ presa 
hits ‘title as now set out, which depends upon 
“an agreement’ with the’ other co-sharers 
“including the lambardar, it might well be said 
‘that ‘application of the Explanation upon 
“which he relies against the defendants involves 
equally" dismissal of his own claim. 

Ihóld “with the lower Courts, though’ not 
‘for. the’ same reasons, that the question 
‘whetherthe. plaintiff has subang to collect į is 
not res judicata. 

“The ‘appeal fails’ and is dismissed with 
‘eosts. In” the Conrts below coats will be 
"borne as niresdy ordered. 

= ` Apreal dismissed. 
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Ea c. 385, 610; 10 Bom, L. R. 1148), 
BOMBAY: HIGH: COURT. 
~Crviu~Appaat No. 29 or 1908 1N Soir 
‘` a No. 159-or 1907, 
October 18, 1908. 
' Present: —Mr. Justice Chandavarkar and 
Mr. Justice Batchelor. : 
-ARDESIR BEJONJI PUREE torrie 
i — APPBLLANT 
al K versus: - 
-SYED SIRDAR ALI KHAN 4 AND OTHERS— 
: Derenpants—RESPONDENTS, 
` Contract Act (IK of 1872), ew. 8, cl. (g), 65-—“ Void”, 
meaning of —Registration Act (ir of 1877), 83. 17 (4), 
49—Cause of action cannt be based ox wniegistered 
‘lease—Uaregistered lease acted tepon—Conduct of 
vparties—Heiation of lund-ord and tenant created— 
Honey paid in pursuance of that relation —Lease ad- 
miastble in-evidence to prove riyht of tecovrery of 
money as debt—Hyidence. of “collateral purpow”— 
Tranfer uf rty Act (IV of 1882), s. 1O7—Lvidence 
` Act (I of 1872), 8. 116—Unregustered lease—Right to 
recover inonsy—Fquity—Batoppel— Lien—Charge— 
Assignment of debt or chose in action. 


Under section 2, clause (g) of the Contract ‘Act, am - 


agreement is faid to bo ' ‘void” when “it is not enforce- 
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eble”, that is, when ita terms being KN Ni have - 
no legal efféct mb all." But'that cannot‘be predicated 
of an agreemerif which - the law declares” has no 
existence because there is no evidence of its - terms. 
“Therefore, an agreement which is inadmissible in 
“ayidence for want of registration, that is, has no ex- 
istence i in theeye of law, cannot be said ta “have” be- 
come “void” within: the meaning of section 68 of the 
“Act, and any money paid undar,guch agreement canndt 
‘be recovered under that section, after the ‘agreement 
“has been rejected by. the neuer AS, inadmiasible in 
evidence. 

A party to an ameg ideri. lease whiçh i ig” compnl- 
„Borily registrable, ‘cannot rely on that, leage in sup- 
port of his claim based thereon, nor can he prove any 
cause of action alleged to have arisen from it. But 
ifthe parties to it have ‘acted upon ita terms, w 
-ever they wero, if.a certaih course of conduct. hag” 
_been pursued by either “party which in point.of faob 
“constitutes the relation of Jandlord.and tenant bo- 
“tween them, and if in pursuance of that ‘relation onè 
‘party’ to ‘the lease has paid certain moneys to the 
„other. according ` to its conditions, thén that party 
„can give the lease in evidenoe for the purpose. af 
proving his‘ right to recover those moneys as 2 debt, 
due from the other party. Sich admission” of the 
‘lease Would not contravene the provisions of “the 
Registration Act, because it'would in that: case 'be 
„puț in evidence not for the < purpose of affecting 
“any immovable property, but for ‘a collatéral pur- 
“poke”, 1.6., for the purpose of proving a money debt 
arising from the conduct of the ‘parties. 

Section 107 of the Transfer of Property Act does 
not say. that if the parties to an. unregistered leage 
-conduct themselves towards each other as if they 
were landlord and tenant and money passes from 
one.to the other in pursnance of. that condact upon 
‘the understanding that it would be .repafd’ in. a 
_certain event, there shall be no right to recover 
“that money. "In moh a case the right ‘to _Tecover 
arises not: upon the lease because according 
to law no ‘lease exists, bat’ ‘upon an inde- 
pendent, equity ariaing from the coidact~ of” parties 
and founded upon the law of estoppel in. section 115 
of the Evidence Act. 

The mere fact that the parties to a -transaction 
have described it as a “lien” or “charge” cannot 
deprive it of its rea] nature if in, substanco, it is, an 
assignment, 

“Where a creditor purports to create alien or charge- 
on the debt due to him‘in favour of another person, 
the words “lien” or “charge” have no meaning. ex- 
cept as giving the-latter a right to recover the debt 
` from the debtor. 
whereby the owner of what in English law is called 

a chose.1R action transfers it to another. < 

Appeal from the decision of Rassell, L- “in 
Suit No. 159 of 1907. 

Mr. Robertson with him (Mr. Padshah. and 
Mr. Taraporwalla) for the Appellant., . 

The Hon'ble Mr. Setaltad, for the Respond- 
ent No. 1. 

Mr., Bahadurji ( ‘with him Mr. Jardine), 
-for the Respondent No. 2. -7 ..- 

Judgment.—tThis is an appeal , from. 


the decree passed by Russell, 


“The transaction is in ‘reality one - 


J., in Suit 


` 
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No. 159 of 1907. ‘brought by . the -appellant 


¿Ardeshir -Bejonji “Surti, to recover from: the. 


first respdndent, Syed Sirdar “Ali ' Khan, 
‘moneys alleged to have’ been placed by the 
third respondent with the first respordént as 
-deposit or security for the daè performance of 
the covenants arid conditions of a lease (dated 
ithe’ 8rd of October 1906) of: certain premises 
Enówn“as Watson's Annexe, by the.former to 
the latter fora period of ten yearscommencing 
from thé ‘1st of April 1908. The: appellant 
claimed the amount under am assignment dated 
the 8th of January. 1907 from’ tha third 
_ Tespondent, - Ruttonji Sorabji Munshi: ~ In 
the plsint he alleged that the lease had ‘been 
‘determined by'the first respondent re-entering 
-the premises on the 5th of- January 1997, and 
that on such ‘determination the.right accrued 
“to him (the appellant) as the third respond- 
deposit léss certain sums payable by: the 
third respondent’ to the first responden- under 


` _ the terms of the lease. - 


- ‘The first respondent in his, written state- 
ment admitted that there was a lease, that 
in accordance with it the third respondent 
had taken possession of the ‘premises, and. 
that he (the first respondent) had re-entered 
on account of a breach of certain covenants 
in the lease: but he denied that the covenants 
and other terms of the lease were sll “the 
sanie as those set-out in the plains, -He 
also denied appellant’s right to recover the 
deposit on the ground that the third . re- 
spondent had under the’ terms of the lease 
` wholly forfeited it, ee A rane Sa 

~ The second respondent opposed -the claim 
onthe ground that the third respondent 
had assigned to”him on a date prior to ‘the 
assignmentin favour of the. appellant „the 
right to recover the’ amount of the- “Ceposit 

- from the first respondent. : i 
~ Tb was inthis state of the pleadings that 
the parties went to- trial before Raussall, J. 
At the commencement of the trial 15 was 
' discovered that the lease of the 3rd of- Octa- 
ber 1906, relied on both by the.appellant 
‘and the first respondent, had not been TƏ- 


gistered, and'that, therefore, neither it nor'any i 
‘oral evidence'could be received in prəof of- 


‘its terms.. Counsel for the appellant sought 

‘nt’ thé trial to prove those terms by tendering 

in evidence an agreement for a lease, ‘but 

Russell, J. disallowed it also upon the ground 
T a y A e an F IH 


ent’s ‘assigneé to recover the amount’ of. the - 
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` suit wes dismissed with costs. 


$05 
that it could not be received for want, of 
registration, Evidence was then “led on, 
other jasues than those relating to” the, terms 
of the lease. |; EUV nt, aan aga Na 
‘ Russell, J., held, tiucer alia, that the, plain- 
tif- (appellant) bad not proved the: lease 
and th2 covenants. and provisions referred 
to-in his‘plaint, that the third defendant 
(respòrdent No, 3) had entered into posses- 
sion of the premises under the terms of . the 


“lease and remained in possession thereof 


until its determination by the first, defendant 
(respondent No. 1), and that the second 
respondent had a charge on the deposit prior 
to that of, the” appellant. Accordingly. the 


The learned Judge's finding that both the 
lease ard the agreement fora lease. ‘referred 
to in tha pleadings of the parties in the Court 
below’ required registration has, ot been. 
impugned before us in appeal. But it is 


.contend2d for the appellant that the learned 
.. Judge ought to have held- that the ‘lease 
shaving 3ecome inadmissible in evidence for 


want of registration, the contract had become 
void, and that under section 65 of the Indian 
Contracs Act the first respondent was bound’ 
to restore any advantage he had received 
undér tke contract or to` make - compensation 
for it to the third respondent. Under section | 
2, cl. (g. af thé Act, ah agreement is said to ’ 
be “void ” when “it “is not enforceable’ by 
law” thet is, when its terms being ascertain- 

ed have na legal effect at all. That -cannot 

he- pred cated of an agreement which the law . 


. declares has no existence because there is no 


r 


evidence af ‘its terms. “The mere fact of 
one- ‘party having „paid money to another, 
under a contract which he cannot enforce 
against the latter, because of its non-com- 
pliance with the provisions of the Statute of 
Frauds, vill not entitle the party who has 


paid saci money, to recover the same as on a -` 


failure 02 consideration; for in :such a case 


‘the contract is not void: but there’ is- merely 


a deficiency in ‘the evidence thereof,” (1) 
Farther, there is’this to bé said that not only 
the Registration Act but also the Transfer of 
Property Act created a bar in the way of the 
appellant’s suit as it was launched in . the 
Oourt below. Section 107 of the latter Act 
provides that ‘a lease of immovable- property 

(1) Chitty Junr. on Contrasts, page 581, 8th Edl- 
tion (12th Edition, p: 98), citing Sweet v, Lee, (1841) 3 
M. and G. 492, cont Bt WERE Cae 


LA 


806. 
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from year to-year, or for any term exceeding 
one year or feserving a yearly rent can ba 
made only bya registered instrument, ~ And. 
the law is that “if an Act of Parliament Bays: 
that_ a contract shall be carried into effect. Jin- 
& given way, and such énactment isl not by. 
way “of direction merely, then the additional, 
words ‘that shall. not be of any effect- either. 
in “Jaw orfin. equity’ ‘are superfluous, - because 
if the Act. .says that is ‘the, way. all property: 
_ shall bsa acquired, you must comply with, 
- those” provisions, in order to acquire the. 
` property—the property-ia to be given in that : 
mode, and that mode only”(2). Accordingly, 
it has been held by this Court, on.the con- 
structton of the first paragraph of section 
54 of the Transfer of. Property Act, which 
relates to sales of immovable property andthe, 
language of. which, 80 far as it is material for 
onr present purpose, is similar to thatofsection 
107, that there cannot be a sale except by a- 
tegigtered instrament in the. class of- cases 
_taentioned i in the paragraph (3). 

16 follows then that. the appellant could 
not in support of his claim rely on thelease | 
referred , to in his plaint and prove any causa, 
oF: ‘action alleged to have arisen from it.. 

‘But although that was 80, there was enough 
in ‘the plaint and also in, the written state- 
ment to show that, though the lease had. 
not been registered, the , parties to it had, 
acted Mpon its terms, whatever they were, 
that a certain. course of ‘@nduct . had . been 
pursued by either, which. in point of fact con- 
gtituted the relation of landlord and tenant 
between, them, and that it was in -pursuance 
of that relation , that the third respondent ` 
had paid certain moneys from time to time to 
the first réspondent as a deposit to secure the. 

. performance by thé former of the. covenants. 
and" conditions in the lease. The law appli- 
cable ‘to this state of facts is summarized by 
the Editors of Smith’s Leading Cases Volume 
T, 10th Edition (pp. 307 and 308), 11th’ Edi- 
tion, p. 321 as follows on. the’ authority of 
the cases there cited, of which the -principal 
is, Pulbrook v. Lawes (4) —. 

“ Although a plaintiff be. prevented by the 

i statuto. from availing himself of his special 

"(2)- Per Wood V. GO. in Liverpool Borough Bank 
v Turner, (1860) 29 L. J. Ch. 827, 830. 

: (8) 28 'B. 466; see. also -a Fall Bench ruling of 
the Madras High Court to the -same, effect @Pprov- 

“ ing.of 28 B. 466 in 29 M. 336. ` 
Pe hi B. D. a. “45 1 Ie Q B, 178; -34 


a~ 


contract, he ari overtkaless: “be able tõ 


-recover upon one of the money counts any- 


thing. in the. nature of a debt - whioh -has 
gacrued to him by reason ok his aoting upon 
the, contract,” . - 
-From this point “of view, it wodd. be open’ ` 
to the plaintiff to, give the lease in evidence - 
tor- the . purpose of proving hbis. right to-re-’ 
caver the moneys lodged by. the third nan 
ent with.,the . first respondent. as a, ‘debt | 
due- from the latter. Such admission.. of the 
lease would not contravene.the. provisions . of 


- Registration. Act, “because “ib would. in- that `~. - 


case be put in evidence, not for the parnos¢ = 


_ of - affecting any immovable prgperty;; but; 


to borrow the language, of Blackburi,: dyin * 
Pulbrookv. Lawes (4), for:‘a.collateral purpose,” -° 


4. 6., for the. purpose of proyingia ‘money debt 


arising from. the condugt: ‘of the parties (5); =- 


“Nor would that wiew- contraveng:.the “praos: 


visions i section 107 of. the Transfer- of: 
Property Act. | Allithat. ‘that section’ enacts 
is that if parties enter inta. a transaction by ° 
way of a lease, of -inimovable property; it. shall 
_-haye no operation as - a; leasg and. shalt 
~ not constitute, the relation of landlord : and’ 
tenant between the-parties in certain cases’ 
unless the transaction. is embodied in @ res’ 
gistered instrument. . But the section'does not < 
say that ‘if the parties without any -such : 

instrument conduct themselves .towards each ` 
other as if they. were landlord -and tenfink 
and moneys pass from one to the other i in 
pursuance of that conduct upon the under- 
standing that it.would ‘be repaid in a certain 
event, there shall be no right to recover that - 
money. In such .a .case the right to recover 
arises not upon the lease, because according” 
to law no lease exists, but upon an independ-. 
ent. equity arising from the parties : and : 


-founded upon the law of estoppel in section 


115 of the Indian: Evidence Act. As was © 
said in Oornish v. Abington (6):—“ If any 

person by actual expressions, or by a course ~ 
of conduct, so conducts - himself that another 

may reasonably -infer the existence of an` 
agreement or license, and acts upon such'in- -:" 
ference, whether the former’ intends that he-~' t 


should’ do so or not, the party using that langu-": '. 
(5) See “also Thakore Fatesingji v. Bamanjs A. 

Dalal, 27 B. 515, at pp. 540 and 641, where Batty, J:,; 

has adopted this view.of the law, relying u n- the’ 

case of Lalla Gopee Chand v. Sareh drakt osseiñ, 

25 ‘25 W. R. 211. So 
_ (6) (1850) 4 H. & Ne 549; 28 L. J. Ex: 263 ; TW. 
B. 504. 
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age, -or who" -has-ad ‘condacted himself,’ ‘ennot: 
afterwards gainsay the’ reasonable, inference” 


tb bø. drawn from his -words:or condues. oD 
e Thik ‘view of the case- was -not presanted: 


at tho- trial’ in the’ Cort balow, -~ “where both’ 


nde and Counoil- thonght “thas the eppel-. 
laut’s case Kad an’ insuperable diffiedl-y -to 


meet on account of the non-registratien of 
thei ‘asi and that ‘there: was’ the authority’ 


. of no desided case in point which could be 


ihvoked . in order to establish his right to` 


recover: the: moneys in dispute." Having re- 


gird to the-law which- we have‘.stated at” 
some length. above; it would become’ necessary > 
to allow tha: appellant to. amend: his “paint ` 


and prove the case so stated unless the'deoree 

ofthe Oourt'below shoul be confttmed apon 
` the ground’. that he-has no right to" recover 
the | moneys in: dispute from the ‘firat respond: 
ent,- because, as: ‘held by: Rassell, J., ` the 
second pandak hag a- Prior and superior 
$ right to thom.. 

~ The second pos ponSal plais ie right: jo 
hose moneys under a transfer to him byt one 


oe IS 


Jakeria of an-assignment from ‘the third ra-.. 
The facts in-that connection are ~ 


apondent. 
that, in consideration of -Jfkeris agreeing to 


renew hundis drawn by the third respondent ` 


in the -event-of non-payment thereof. by the 
- latter on their dug dates, th® third - respcnd- 
enf gave on the 23rd of July 1906 “a lieu 


or charge ”.to Jakeria on ths. moneys that, 


might be recoverable trom- the first respond- 
-ent-by the - 
- amount of the-deposit now.in dispute” (see 
Exhibit: 14), -Jakeria at the instance of third 
respondent, assigned that lien to the second 
_ respondent by -means. of an endorsement 
(Exhibit 14 A) made on Exhibit 14.- The 
endorsement: bears no date, but Rysaell, J: aas 
found on the evidence that it was “made on 
the 26th of October 1908. - 


it. .Onthese.facts then it is quite clear taat 
thesecond respondent has a prior and superior 


right to the moneys in dispute which are in - 


the hands of the first respondent. . | 
But itis contended for the appellant that 
what the second respondent -relies upon as 


the basis of his claim is not an assignment z 
of the third respondent's right to-recover the - 


moneys from the first respondent but meraly 


& Jien or- chargo o speek: mongya mabye 
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“second respondent. 


third respondent out of the’ 


to a “eshbingeney whisba neyer, ocourred. f 

~ Now, ib “is true, that by Exhibit” No, 14. the. 
third respondent” gave ‘to ‘Jakeria what“ he 
Galis a liën on the mont ‘of Rs. 18, 566 de- 
“posited.by him to' the’ firat responden aad, 


| thatHy Exbibit No. 14 A Jakoria’ or ` rather his 


authorised” agent, Elias Buddha, urported, 
to: transfer that “charge or “lien *.to the © 
Bat tha mera foot that. 
the parties have described the transaction” in 


each case as“ n lien” on! ‘ charge” cannot 
deprive it of -its real mabure; if In 
- substance ‘the 3 ‘transaction was’) in’ the 


first instance an. assignment by ` the third 
fespondent’ to Jakeria of the ~ right ` “of 


‘the former to recover his, taoneys in the ` 
- hands ‘of ‘tha ‘first respondent, and, in the 


second instance, ‘a transfer of that assign: 


~ ment by Jakeria to‘ the’ second: respondent.” 
“The English cases’ cited before’ us as making- 


a distinction between ”ẹ charge add “an “aa. 


_signment have no bearing on ‘the | “question . 


here, which must -bé- deoided solely’ with 
yeferance’ “to, the intention ‘and coùdugt - 
of the parties disqlosed’ in ` the’ evidence . 
and the provisions’ of the ' Transfer- of 
Proparty Act. The ‘transactions evidenced ` 
by Exhibit 14 and- _ Exhibit 14 A ‘are 
substantially tvansfers of “an` ‘actionable 


“claim” dealt with’ in - Chapter VIII of that © , 


Act. -Whare a oreditor purports to oradte 
a lien- or chargeon the, debt due to him in 
favour of ‘another person, the words lien ob 
charge hava no meaning excapt as giving tha 


jatter-a right to recover” the - debt from the aS 


debtor. ‘The transaction is in réality . one 


“whereby the owner of what in English. Jaw 


is called across in action’ transfers it’ to” an- 
other. And that is what the evidence ‘in this 


- case establislies to have baen the intention | 
- af -the, parties to Exhibits 14 and 14A. 
The” correctness’ ` 
of that finding has not been challenged beDra’ 
us; indeed Mr. Robertson’ for the appellant `` 
candidly admitted that he could. not quest -On-- 


: Bat ib was said that, even assuming that Ex- 
hibit 14 wasin substance an assignment’: of 
the: third respondent's right to recover the 
-moneys in tha hands of tho Arst, respondent, 
cite operation as such- depended -pon the ` 


“former renewing the kundis of` the latter ` to 


‘the extent -of Rs. 15,090 and that only in the - 
event: of failare by the-latter to’ pay’ the 
‘amount of snch-Aundis on theirrespeciive dua 


. dates; that the Aundés in question having been 


‘satisfied by the third’ respondent’ on their 
due dates, tha contingency, on-the happen- 
ing of which alone the assignmént was to 
‘tale effect, having never occurred, the’ aide 


b 
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. signment had no. operation. This samak 
assumesa state of things which is not sup- 
ported by the. evidenca in the case, . Accord- 
ing .to the third respondent, three Aundis 
(Exhibit T. )having become due in July 1906, 
Tie requested Jakeria’s, authorised agent 
Elias (also called Baddha) to renew them, 
because the -third respondent was unable 
then to ‘satisfy the Aundiy by payment in 
‘gash. Elias Buddha wanted -some security; 
besides the endorsements on the hundis be- 
fore he could agree to renew. And it was 
on that accjunt that the third. respondent 
executed the document, “Exhibit, 14, with the 
result that Elias Buddha, on its execution 
renewed the hundis, This -version of the 
trangaction finds substantial corroboration 
from the evidence of the appellant 
himself. Hesays that he knew that a letter 
, eee Exhibit 14) had been given by.the 

hird respondent to Jakeria.on the 28rd of 
July 1906 ; that he himself might have. pre- 
pared the draft of it; and that Jakeria 
renewed the hundis after he had got his letter 
pf assignment. 

.It only remains. to potica one farther argo- 
sient of appellant’s ‘counsel. It is argued 
that when Jakeria was paid off, his assign- 

' ment came to an end and that there was na 
right existing in virtue of Exhibit 14 which 
he could transfer to the second respondent 
There, again, we must look into the evidence 
tp see what. really happened. Tho moneys 
which wert to satisfy the third respondent's 
liability to Jakeria came from the pockets 
of the second respondent. The second Te- 
spondent supplied the third respondent wita 
fhose moneys on the distinct understanding 
that he was to step into the shoes of Jakeris. 
Accordingly Jakeria through his agent Elias 
Baddha transferred his right under Exhibit 
14 by Exhibit 14 A to the second _respond- 
ent. These are the facts found by Russell, 
J., and the evidence, which he has rightly 
believed, supports them. 

Onthe ground, therefore, that the second re- 
spondent’s assignment, being prior in point of 
time to the appellant's, defents the latter, we 

.must confirm the decree of Russell, J., wish 


< costs, It was not suggested in the Court belcw - 


nor has it been suggested in appeal that, after 
-` satisfying the second respondert’s dain’ 
C there would be a balance of the deposit left 
in the hands of the first respondent to which 
the appellant would be entitled in virtue of 
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his assignment. Before us, as it has been: 
before Bussell, J., the appellant’s case was 
fought out on the footing that if the second: 
respondent's assignment : was fonnd to be 
prior in point of time to the appellant's. tho- 
latter must fail-in the snit. 

After the: delivery of this judgment Mr. 
Robertson urges. with reference to- the last 
sentence thatthere would bea balance left, that 


onthat ground his client had asked Russell, J. 


for an order for an accouut to be taken and 
to marshal the securities in the, hands of the- 
second respondent. - Nothing was, said about: 
this during the. hearing of the appeal before 
us. Jn Russell, J's judgment it is distinctly 
stated that it was admitted. before bim that- 
if the second respondent's claim ‘was prior he. 

the appellant) would get nothing: . The cor- 
rectness of that. statement in. the, judg: 
ment was not at all asdailed before us.” And 
the appellant’ s deposition (page 82 of. the 
paper book in appeal) confirms, Russell, J.'a: 
remark as’.to the admission. , We - cannot 
in this state,of the pleadings allow the caso; 
to.be re-opened, because that would be, en-. 


- couraging parties to argue their cases piece- 


meal and shift their grounds of, claim so as; 
to-prolong litigation. Respondents, to have; 
separate sets of costs. ` vi 


t X s 
Decree confirmed. - 
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af ALLAHABAD HIGH' COURT. 
' CRIMINAL APPRAL No. 585 or 1909. 
October 29, 1909. 
Present:—Mr: Justice Richards, 
SALLIMULLAH KHAN — APPELLANT 
tersug 
EMPEROR— OPPOSITE Party. | 
Criminal Procedure Code (Act T ef 1898), ss, 234, 
235, 230, 537—Prnal Code (Act, ALY, oj 1860) 
b. ATTA—Joinder of charges—Trregularity, ` 
Where the accused was charged with haring 
wilfally altered’ and mutilated the accounts between 
1907 and 1909, and it was found that he had.‘ mada ' 
five series of alterations during that period: Held, that 
under section 234 of the Code of Criminal Procedure. 
the charge.was bad masmuch as the accused could 
not have been tried at one trial for more than three 
offences ‘committed within the space of twelve 
months from the firat to the laat.. Held, further, thas 
the joining of charges contrary to the provisions of the 
Code of Criminal Procedure was not merely an irre- 
gularity which could be remedied by section 587 of 
the Code. 
Queen-Ewpress v, Mati Lal “Lahiri, 24. ©, 560;, 


1 


” section 537. 


| present charge was quite irregular. 


i ‘missible: > 
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NANDKISHORE V. ANWAR HUSSAIN. 
8-0. W. N. 412; Subrahmani Aayyar v. Kins-Emperor, 
25 M: 61; (P. O.); 28 I. A. 257, followed.: +, 

Criminal appeal from an order of She Ses- 

sions Judge of Mainpuri. 
Mr. G. W. Dillon, for the Aecusee Appa 
lant. ; 
- Mr. W. R. Porter, Assistant Goxanunient 
Advocate, for the Crown. 

Judg ment.—The appellart, . was 
charged and convicted under section 477 A, 
Indian Penal Code. The charge is, in the 
following terms: “That you between 1907 
and 1909 being a olerk of the Canal Depart- 


_ ment wilfully ` altered and mutilated the. 
” accounts, which’ were in your possession ate’? 


Section 233 of the Code of Crimijal Pro- 
cedure provides that for . eyery distinct 


offence of which any person is accused there. 
_ should bea separate charge, and ‘every. guch, Í 
f oharge shall be tried separately except jn the 


cases mentioned in sections 234, 235, 286, 
_ and 239. 


making five series of alterations. Under 


- section 234, the accused might heve ‘been. 


tried at one trial for three offences buf. ‘they 
must have been committed within. the space 


of twelve months from the .firgz, to the 
last. It cannot “be contended | that 
section 235 applies, nor the provisions 


of'section 238 or section 239. In tha case of 
Subrahmania Ayyir v. King-Empercr (D), it 
was held by the Privy Council that the join- 
ingof chargescontrary to the provisions of the 
Code of: Criminal Procedure wasnotmerely an 
irregularity which’ could be remesdied by 
In the case of Queen-Enupregs v. 
Mati Lal Lahiri (2), a Bench of the Calcutta 
High, Court held that a charge framad. #8 the 
E seems 
to me under the circumstances thas I have 
no option except to direct a retrial ofthe case. 


' A proper charge must baframedin accordance 


with the Oode- of Criminal Procecure. It 
‚should be borne in mind that I do not ‘decide 
that- evidence of the alleged fals fications 
other than those actually charged is inad- 
` I accordingly set aside tha convir- 
tion and sentence passed on the sppellant 
and direct that the Sessions Judge of afainpuri 
do proceed as soon, as he reasonably can to 


_ ‘re-try the appellant after framing charges. 


I further direct that the appellant may be 


1) 25 M,61 (P. 0); 28 I. A. 257. 
« (2) 26 C, 660,30. W. N. 412, 


INDIAN CASES. 


In the present case the accused: 
according’ to, the -evidence is charged | with, ~ 


802: 


u Tan 


admittec to bail upon giving security to appear’ 
at his tr-al to the'satisfaction of the Distriot ° ) 
Masalahe; 


_Appeal allowed 

1 : - Retrial ordered 

ue So wet 

(8. c. wee L. T 979.) . 
AU LAHABAD. HIGH COURT. 
MISOELSANBOGS CIVIL APPLICATION IN Seconp 
APPEAL No. 681 or 1905. 
, October 30, 1909. ` r 2 
Present:— —Sir John Stanley Kr., Chief Dae 
_ and Mr. Justice Banerji. D 
` In tke matter of NANDKISHORE IN, 
ANDKISHORE—Appricant 
versus - 

ANWAR HUSSAIN—Opposirs. Parry. 

Oil Procedure Code (Act V ef 1908), ss: 14, 151 and, 
d. 47, BR. -1—Seérnd appeal decided— Applicat on fit 
review in the High Court—Disomery of new evtdehice—! 
Applicatie not-entertainab'e: - ar amar 

, A High Court cannot entertain an PETN fon 
review of a judgment passed in second appeal on the 
ground of the discovery of new evidente.’ 

Panchonat Movkerjee v. Radha- Nath Mookerjee, 4 
B.L.R. A.C, 218, Raru Kutti v. Mamad, 18 M. 480, re- 
ferred to =nd followed. 1a ae z 

If the sact of the disver of new “aridende be 
brought +o the notice of the High C ourt on the day, 4 
of hearing, the Court may allow the appellant to 
withdraw the appeal with a view to apply’ to the. 
lawer apzellate Court for a review. of judgmpnt of- 
that Cours, 

But the High Court cannot, even if the fact. of the, 
discovery of the fresh evidence has been brought fo 
its notico before the delivery of judgment, weigh the’ 
fresh evicence, nor will it remand the case to the: 
lowor appellate Court for, determination in the light. 
of the evrlence discovered. 

“ Application for a review of judgment on’ 
the grocnd of thé discovery of fresh evidence.’ 

‘Mr. W. K. Porter (with him Mr. B. E.’ 
O'Conor, for the Applicant. 

“Mr. Ebdul, Majid (with him Mr. A. L. 
Sandal) for the Opposite Party, 


-. Judgment.—This is an application; 
for review of judgment passed -in a second. 
appeal ky a Bench of this Court of. which- 
one of w wasa member on the 12th of De-; 
cember, 1907. The grounds on -which a- 
review cf judgment is sought are that since- 
the disposal of the appeal documentary eyi-- 
dence hzs been discovered which, if sufficiently- 
proved, would have satisfied the Court below, 
that a receipt for money relied on by it was a; 
spurioue., receipt. It is.nesdless to. say that 
in second: appeal the Court is bound to accept 


t 


2 


` that thie receipt relied on was genuine. 
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the findings. “of Fact. of: the “lower appellate , 
Court, ànd 'that'Court in this instance- found 
If-on. 
the ‘hearing of the: appeal this new evidence 
had'‘been' discovered, it might have been open 
to this Court to allow the appellant to with- 


- - draw the appeal with a viéw.to‘apply to`-the 


lower appellate Court fora review of judgment 
on-the ground of ‘the discovery of fresh evi- 
dence. - But unfortunately for the appellant 


- thé’évidence was not discovered until some- 


. time had elapsed ‘after the’ dismissal- of the 


appeal. “It appeais to us to be clear that, 
this Court, -l£ the new evidencé had been - 
brought beforé us before judgment was de- 
liveréd; could’: “not ‘have considered its’ 
weight, nor ‘was it open fo this Court to 
remand the’ base. to“ the lower appellate 
Court--with a view to the ‘consideration’ 


of the ‘documents, ` ‘alleged: to, have been. . 
‘recently 


discovered. : Under the circum. 
stances we think that “the npplication for a. 


. . Yeview of judgment on thé ground’ ef the_ 


“discovery of new evidenos is clearly untenable. 


` Wearenot disposed to think that any authority 
“for this is necessary. “But'if such were: re- 


quired, we have jt in two'cases decided’ ‘in ~ 


-the | Oalcutta and Madras High Courts. In the. 


r 


“Mamad (2), Collins, 


gase of Panchanan Mookerjee va: Radha Nath, 
Mookerjee (1), ib was held by Mr. Justice Loch 


and Mr, Jastibe Mittér on application for . 


review ‘ofa Judgment passed by “the High 


Court ‘in g épecial appeal ‘confirming the 


decision of the lower appellate Oourt-on the 
ground of discovery of new evidence, that - 
though this might bea ground for moving 


the lower appellate Court for-a review of its” 


judgment, if was not a sufficient ground for 
asking fop a review of a judgment passed in 
special appeal. In the case of Raru Kutts'y., 


decided a similar point. The plaintiff who 
was appellant in second appeal sought. a 


. rëview of. judgment on the ground of-the 


discovery of new and important eyidence from 
which it would, it was said, appear that 
the properties i in dispute in -thè litigation ' 
were not under attachment, at the date of the 
thortgage, the subject-matter of the suit; - It’ 
was held ‘that ‘the application for reyiew could 
not be entertained for the reason ‘that the 
ground relied upon could not be successfully ` 


relied upon in second “appeal.” , Their Lord“ 
1). 4:B. L. B-A; 0, 213. 4 
ere M, PO.. kak ee z r r 


A b th aaa 


oe 


“ab jnteiid to da‘ so: 


“words” to which. objection. is taken. 


C. J., and - -Parker, J.- 


5 [iod 


Sr SSS E torrets 


> 


Bhi] ps say: “In this « ase the’ ‘second appeal’ ner 
been heard. and decided, and we can no ‘longer 
“permit the appeal to be’ withdrawn,” nor “edu d 


We in second appeal admit eyidence of fact 


wEi¢h was not before. the lowér appellate, 
Court”. ` We think that the application for s a` 
review of judgment on the” ground of the 


discovery af new and ‘important evidence’ a 


nesessarily fails. Buta further point, „which : 
we may call trivial has baen raised “by. ine 
lesrned Advocate for the applioxnt.- ‘Tn * the’. 
judgment of this Court’ referring to the: teceipt, 

wl ‘ich, i is now alleged tq be a, spurious receipt, _ 

the Court observes: ‘ ‘On the 25th of Decomber,. 
1952, a sum of Rs. 1,520 ‘was. ‘paid in advance 


“for tent by the lessee- to the lesgor on demand, 
méde - by the lessor in pursuance o of the 
~ provisions in ,the lease: to Whica we: “have” 


referred. This payment, it is ' fåund & satisfied“ 


tha rent payable np tò the end of. 1814 F.” ` 


An objection is raised to the, statement thak. 
“tris payment satisfied the rent “payable ap, 

‘to tle end of 1214 F.” The” Court did.. -pot 
arcive at any finding of fact a asto thia, nor. did”. 
‘But’ interpreting’ the. 

, judgment, of the learned District’ Judge, 
‘tha statement referring to, -the „payment 
was inserted i in ‘the judgment. It in” no. 
way, affects the judgment, nor could ` “ith in’. 
ary way be regarded asies judicata ‘so.far as 
‘the rent ` was ‘concerned for whibh ‘the: suit? . 
had been brought. Lest, however, -there may, 
Pe any misapprehension, we think it desirable 
to omit from- the judgment altogether the’ i 
We. 
acsordingly. ‘direct that the ` words, “this : 
payment ‘it is found satisfied the rent. payble 
uf to the end of 1314 F.” be struck out,, 
tha applicant has. substantially ‘failed, he 
must pay the costs ‘of the application, | . 
Judgment Cree 


er 





> (08 A L.J. 987) NG ae 
ALLAHABAD HIGH COURT. ies 
 Sgooxp CivIL Appear No. 1069: OF 1905, 
5 | April 6, 1907. 
Present: -—Sir John Stanley, KT., Chief J astice 
r atid Mr. Justice Banerji. ME 
“BALDEHO PARSHADDzyemnai— 
í “APPELLANT eo 
versus’ 


Durenvdants—RxEsPONDENTS. ` 
Transfer of Saas Act. ar af 1882), 3 101 torts 


An 


Wa 


AN -UMAN SHANKAR, AND OTHERS — - oe 


NG roe 


1 
| 
ee oe 
Vol, 1v $o Js 
BALDEO. PARSHAD vr UMAN SHANKAR. 


| gage—Prior mortgages purclasing sanity, of redemp, 
tion— Pror charge kept alive as against ths Duions 
mortgagee, 


D. mortgaged. certain propery: to Bin 1891 by: way, 7 
- have a sale withont paying the-amount of the 
earlier mortgage- debt. 


- Of, usuforctuary | mortgage. He executed ‘another, 
gimple mortgage in respect’ of the same, property i in 
. favour of. another person in, 1902. ` Subsequent to, 
` the simple mortgage he sold away his equity of Tos. 
demptian tò one Gagainat whom,- B brought ia! suit’ 
for pre-emption and obtained a decree by, virtue of! 
fhich he. became- the purchaser of the property’ of: 
hich he was a mortgagee.’ In a suif for salo , brought : 
- by the’ puisne mortgagee, Held, that B was entitled to 
aot up his priar mortgage. 
, Section 101 of the Transfer of Property Act, 1833, 
pravides that where the owner of a charge’ ar other 


_ solutely- entitled to the mortgaged ‘-property,, the 4 
charge or encumbrance shall be, extinguished. unless”. 
he. deglarga, by @rpress_words' or necessary implica. ’ 
tion that jt shall continue to subsist or where the on- 


tinuance of such encumbrance’is-for his benefiz. ‘The : 


section protects: apurchaser’against puisne incumb-.° 
rancers, where holding a prior. mortgage: he- has “pars 
chased the’ mortgaged property. 

: Second, appeal ` from’ fu doorse: of. H. W, 
Lyle, . District Judge of Farrukhabad; rəyərs-` 
- ing @ decree of. the Sabordinrte. Jiadge' of" 


Faxrgkhabad, “3 
Mre J, N. Ohawdhuri (with. him Mr. Gulzari 
- fal), for-the: Appellant. - ee 


Mr: Durga: Charan Banerji (with him Me 
S. O: Banerji), forthe "Respondents, hey 
JSudgment.—this appeal arises out = 
a suit for sale on « mortgage of the 11th of 
‘August, 1902, executed by the defendant Debi’ 


Din‘ tg secure asum of Re. 1,400. There was | 


a'previous usifrdopuary, mortgage of the year ` 
1891 i in existence at tha’date of this mortgage 
by which 8 principal sum of Rs.1, 000 was 
secured .in fayour of ‘the’ defendant Baldeo. 
Parshad. ‘On the 20th of Ootober, 1902, tha. 
: mortgagor Debi Din sold his equity of redemp- 

tion to one Girdhari Lal for asumof Rs. 1,800 
of which amount Rs. 800 was paid in cash and 
Rs. 1,000‘ was left.in' tha hands of Girdhari 
Lal to satisfy the mortgage debt of Baldeo 
Parshad. Baldeo Parshad was a co-sharer in 
the village and as sach was entitled to pre-empt- 
this sale, and- he sued for pre-emption and 


. obtained a pre-emption..decree. “Upon pre-, 


emption he paid Rs. 800 to the’ -vendor and, 
“ retained a thousand, portion of the purchase. 
money, in satisfaction.of his.awn prior marta 
gage of 1891. The plaintiff in -the “present. 
Htigation is the holder of the second mortgage 
and as such instituted the. suit out. of which 
‘this appeal has arisen an. the 8rd of. J anuary, 
1905, to:recover his debt by sale of the. morte 


| gaged property, The'defendant Baldeo Parshad `. 
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Sin branoe on. immovable’ property becomes! ab- . 


conclusion. 


. protects” ‘a, 
< here—against the ‘claims of pulgné incumb: . . 


811 - 


r ` « "ape 
AA a UAS 


-88b up the case that he is ‘entitled to hold up 
the mortgage of. 1891 asa shield against the ` 
plaintiff's claim and that’ the plaintiff cannot ; 


. The Court of, first 
instanceira carefully written judgment decided 
in favour of the defendant’ Baldéo Parshad - 
and held that’ he -was entitled’ to. rely: on the 
prior incumbrance. , “On apbeal, however, the 
learned District J udge has taken -a different , 


view of'tha rights of the parties and held that 


the puisne incumbrancar is entitled to a sale of 
‘the’ property discharged from the. _ prior 
, Mortgage. . e areata loss to understand the 
reasoning, by. which’ he arrived at, thia” 
‘Section 101 ofthe -Transfér of 
Property, Act, which only embodies ithe law ad 
it existed previously upon this: 
, pu¥chaser—as:«.-the- purchaser ` 


rancers, ‘where holding a ‘prior mortgage , he 


- has. ‘purchased the mortgaged - property.. It- 


“ provides that where the owner of a-charge, ox 
other incumbrance, ou immovable property 


becomes absolutely entitled to that property, 


the ‘charge: or incumbrance. shall ba extin- 
guished unless’ he „declares hy express words or 
- pecessary implication that it ghall, continue to 
subsist or, as is the case ‘before us, auch, conti» 
nuance. would be for his benefit. . It was clearly. 
for the benefit of Baldeo, ‘Pare adj, “when he - 
became the absolute owner of. she. property, 


-that his prior charge should be kepi alive, and 


how the lower appellate , Court came “to hold 
that the property which he purchased could 
be sold at the instance of .a'puisne incumb- 
rancer’ without any, regard ‘to. -the- ‘earlier 
incumbrancs, we are.at a loss. to. understand, 
We think that tha, decision. arrived at by. tha | 
learned Subordinate Judge.upon this question, 
is entirely. correct, We; therefore,- allow the 
appeal, set-aside the decree of the - Digtrict 
Judge and restore the decres of the Court of 
first, instance with, posts in all, Courts, includa 
ing foogin thig, Cones on, the higher scale, .. is 


"oe r ‘Appaat allowed =) 
a Arg ae , 
: 1 
a Tey y 2% an) - 
4 ' coves a : wots oe 
i - Toat na, rous oe 2 rege A 
- ua tpe aaa Doon. 1 nae E 
pod pth tare pen ar Sagi | ol ge 
pi n e R EN 
ecard rane Mas Toes FETT rs BA ~ tt, et 
ees, 
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EMPEROR V. JAGMOHAN. ' 
poio (8. c. 6 A L.T. 980). 
El ALLAHABAD. -HIGH GOURT. - f 
- BDTNAL: Rererenog No. 389 oF 1809.. o 
c: ; August 7, 1909. ‘ 
2.0 2. Presenfi—Mr. Justice Tudball. 
J. : a EMPEROR 


7 +) yereus 


‘JAGMOHAN AND OTHERS—OPPÖSITE- Pa 
‘Penal Code (Art XLV of 1860), 8, 211—Fulse charge 
before a Police officer Magistrate's Jurisdictton— Com- 


$ ‘mitment to Sessions bad.” 


: The accused gave a false information to; the police 
that a certain person had committed, murder: eld, 
that they rommitted g offence under, th are para- 
gra h of section 211 of the Indian Pena ; 

ugoti-Empress v. Bishebhar, 16 A. 124, iene 
ld, Rai ls that the’ offence: „boing one which the 
Slagictrate hid jurisdiction , te try a commitment 
the Oourt of Sessions simply, onthe. ground that the 
Offence falls within the second paragraph ‘of section 
211 is Wad in law., Uo > 
u Emperor, v: P ed A. W. Nt (1908) 28 | ; 
3 A.L.J. 14; 8, Ci. Ha J. oP 1 gg .T. PA POW SRI 
y. Kuyemullah 24 0. 43931,0. W. N.4 
followed. and, i 

Criminal referdude till” by the. Séasions 
J udge of Allahabad. | 

“Mr. D. Malcomson, Assistant Government 


at Advocate, for the Crown. 


Mr. Kalénds. Prasad andMr. Satya Chandra 
Mi La for. aoe Òppositə Party. 
| Pii nt.—This is ‘a xéference made 


< ‘by thie’ gme Séssions Judge of Allahabad, 


ied mending that the'commitment made of 
fhe accused Ji agindhan’ and Ram Bharuse to the 
Court of Sessions dr trial of’ an offence under 
section 211 of the- dian Penal Code should 
be quashed. . “Tle case against the two is that 


they gave false information to the, police that 
“Certain persons had “committed murder.” 


The 
“tase procéeded no’ further‘ than the ‘police 
enquiry. ‘They’ were then charged before 
the Mugistrate with the present offence under 
kection 211 of the Penal Code. The Magist- 
rate has ‘committed them for trial, because in 


“his opinion the offence is one falling ° under 


paragraph 2 of section 211. This isthe sole 
groundgivén for the commitment. Under the 
ruling reported in Quési-H mpreas v. ~Bisheshar 
(1), the offence, charged against- the present 


‘accused is one which’ falls within the first 


‘paragraph of section 211 of the Indian Penal 
Code. This Court’ has differed onthe point 


“from the rulings of the other High Oourts of 


India. “By reason of this‘ ruling the case 


> against the present accused is one that was well 


_ within the jurisdiction of the Magistrate. The 


(1) 16 4, 184. 


INDIAN CASES. 


H 


NGA PO OHEIN v. MI PWA TBEIN..:-, 4 
jnaximum term of imprisonment for the offence 
is only two years; the fine, of course, is ‘not 
_ limited. The Magistrate does not give as thè 
“ground of commitment that the fine -or. sen- 
tence which he can impose will not be adequate 
to meet the ends of justice. The case is very 
similar to.the case of Emperor v. Dharam Singh 
(2);in which the. commitment was quashed.on 
the ground now: suggested by the Jearned i 
Sessions, Judge.. The case of Queen-Empress 
v. Kayomullah Mandal (3), is also similar’ ‘to 
the present case and the law on the point 18 
‘clearly gat forth in the judgment therein. The 
-commitment in the present case having’ “been 
made on the sole ground that the: offence is 
one within paragragh 2 of section 211 of ‘the 
Penal Code, the Magistrate has ‘clearly ‘com- - 
mitted an error of law. The commitment is, 
therefore, wrong: Tt would besheer waste of 
time if'suoh cases were committed to the Court 
of Sessions. I accordingly quash the commit- 
mentand direct that the Magistrate do. proceed | 
with ‘the trial of the case according to law. 

‘ Reference. accepted, `; 
‘Commitment quashed, — 
(2) A. W.N. (1908) 28; SA us dJ. ane oh “Le: J. 


94; 1 M. L. T. 61. 
| (8) 240.4901 0. Wem as, an ree 





(s.e. UB. R-1908, 11, Oiv, Pro. p.21 7 
: UPPER BURMA JUDICIAL COMMIB-. 
SIONER’S COURT. 
Orin MISUBLLANEOUS ÅPPEAL No. 8 cr, 1909.. 
May 24, 1909." re 
A Present:—Mr. Shaw, J.O. 
NGA PO- OHEIN—DEFENDANT— APPELLANT 
TENGU 
MI PWA THEIN—Prarriry—Rusroxdenr, 

Civil Procedure Code (Act V of 1908), O. I, Rr. 

1,2—Suit ‘for share of’ produce of. joint ~property— 
Daane denying plaintiff's title to property— Nature 
of the suit—Partral partition—Suit barred for failure 
to include a claim to partition of the whole estute. 

A suit fora share of the produce of certain land 
on the allegations that plaintiff is a co-heir and the 
land ia, undivided family property ‘is -in’ the ‘nature 
of a suit for partition of a portion ofr the alleged 
property when the plaintiffs title to,,the. Jand is 
disputed by the defendant. Consequently such a suit 
in barred on the ground thatit fails to include-a Claim 
to partition, and a share of. the’ whole land: in which 
plaintiff alleges she has a joint interest. .The denial - 
by the defendant of „the ‘plaintiff's title gives the” 
latter the immediate right to sue for partition and, 
the right extends to the whole estate. - 

Mi Mya v. Milyo, U. B. K. 1897-0]; Il, 299; Hari 
Narayan Braking :y. Ganpatray Daji; 7. B. 3123; Hari, | 

t 


+ 


, 


Mal IV] 

NGA PO OHEIN v. MI PWA THEIN. | 
Das Sanyal v. Pran Nath Sanyat;12 O. 688, Jogendra 
Wate Mukerji v. Jugobandha Mukerji, 14 C. 122; 
Chandn v. Kuxhamed, 14 M. 324, Venkata Nara 
Simha Naidu v: "Bhashya Karlu Naidu. 22 M. 538; 

- Bhirmurtappa v. Virappa, 24 B. 123, followed. 
‘Chit Le v. Pan Nya, U. B. R. 1994.08, IT, Civ. “Pro. 


p- 1; Muttù Kurrupan v, Bellan, 16 M. 98, Krishna 
Prosad y. Maizaddin Buw ta, 170 707, referred z0. 


| “Mr. J. C. Ohattarjes, for the Appellant. . 
- Mr.J. N. Basu. for the Respondent. 
 Judgment.—tThis is ‘an application 
for reviéw of the judgment of the Officiating 
Judicial Commissioner, Mr. "Twomey. ‘in 
Civil Second Appeal No: 97 of 1908, It was 
admitted by Mr. Twomey himself. | 
` Nearly all the grounds taken-in the’ applic- 
ation, though now set out with greater elabo- 
ration, are to be found in’ the grounds of 
appeal and there can be no doubt that for 
this reason most of them are inadmissible, 
as explained i in Mi Myit v. Kin Kin Gyi (1). 


On one point, however, an error of lav is, 


alleged, which appears tobe a good’ ground 
for review, and probably it was on this point 
mainly that the application was admitted. 
On the view which I take of it, it will be 
unnecessary to, make further, reference to any 
of the’other grounds. “ry 

' The question ig whether the present suit 
by plaintiff- respondent was barred by, resson 
of the fact that it failed to include ‘a claim 
to parbition, and a share $f the land in 
which she alleged she had a joint interest. 
The view taken by Mr. Twomey was that 
while this omission might bar a subsequent 
suit for the partition of the land under section 
‘43, Civil Procedure Code, 1882 (O. II, R. 2); 
it could not affect the decision of the ‘present 
ease, which is no doubt the correct interpreta- 
tion of the effect of sections 42 and 43 (O. IT, 
Rr. 1 &-2) as applied to ordinary cases. 
This sufficiently appearsfrom Amir Ali and 
Woodroffe’s notes to O. II, Rr.,1 & 2, of the 
New Code. 

But it is objected (1) taht when defendant- 
appellant in his written statement denied 
plaintiff-respondent’s title to the land; the 
claim of the latter for “mesne profits” could 

“mot lie without a claim for the land;(2) that 
the principle affirmed in Mi Mya v. Mi Mys 
(2) barred the suit. 

On the first point reference has been mide 

to Ohit Le v. Pan Nyo (3) bat:that merely 


decided that claims for possession and for 
= U. B. R- Ma. -03), II, Ciy. Pro. p. 3 
U. B. R; 1897.01), II, 229. à 
* (8) U. B, R. (1904-03), II, Cry. Pro p. 1, 
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-. But numerons instances occur of 
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mesné_profits. are based on owe-and:the. aime 
cause of action, and, therefore, a sechid istit is 
barred by aection: 43 (O. TI, r. 2). ‘Ib does 
not support thé contention -put forward: on 
behalf of the defendant- appellant that ‘#h6 
first suit is bad. Tone T0 

There is much forcein the lsarnied Advodata’s 
contention that an anomalous position: would 
arise if this suit were. admitted, for ‘the 
plaintiff-respondent would be able to sé 
year after year-for a share of prodace though 
she wonld_be-unable, by reason of O. II, m- 2; 
to sue for the partition of the land itself; "and 
no doubt axsuwit*of this kind is an evasion 
of the Stamp Law, as the plaintiff practically 
gets an adjudication i in respect of the land ‘by 
merely paying Court-fees on a trifling sh. we 
of produce for one year. 
aT 
in which ‘the title to immovable pro- 
pərty is disputed incidsntally only: e.g., Mvttu 
Karuppan v. Sellan. (4), a suit for the, value 
of fish taken frm a tank,.whera the defendant 
disputed the plaintiff’s title to the tank; and 
Krishna Prosad Nag v. Matzuddin Bisoas (5) 
a suit for damages for cutting and carrying 
away grass from land, the plaintiff's- title -tọ 
which was‘ disputed by . defendants, Sitch 
suits‘havemot been held to be bad on’ thd 
ground now alleged. . : 

With regard to the second objection: 
I have referred-to the decisions followed. in! 
Mi Mya’s case (2) to some more recent” cases 
mentioned by Amir Ali and Woodroffe in 
their netes to section 17 of the New Code of 
Civil Procedure, and-also to - Mayne’s Hindu 
Law, 8th Edition, page 647, where the law 


„on the subject as laid- down im judicial de- 


cision is-stated. 
- In Hari -Narayan Brahme v. Basia 
Daji (6). the reason given is that when a 
plaintiff seeks to recovera share of property 
in the hands of the ‘defendant, it is necessary 
forthe Court to decide whether, under the 
circumstances of the -oase, he is entitled to 
that partition, and the learned Judge sgaid : 

“I apprehend that no Court would decide that 
plaintiff who withheld property, which he 
might and, therefore, ought to bring into 
hotchpot, had aright to the partition of the 
property in the possession of the defendant.” 
The general rule was also stated to be that 

(4) 15 M. 98. 

(5) 17 ©. 707. 

(6) 7 B. 372, 
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“every partition suit shall. embrace all ‘the 
joint family property,” : , 
-~ The qualifications to. which that rule was 
_ Baid, to be subject “as-for instance where 
sufficient portions lie indifferent jurisdictions, 
or where a portion is not available for actual 
“partition as, beiag+in the possesion ‘of à 
mortgagee”.do not apply in the present case, 
` , Haridas Sanyal v. Pran- Nath Sanyal (7) 
“was a case where the plaintiffs sued for 
` partition of.a part of the lands of which 
they were in joint possession with tha defen- 
dants. a N PA 
, -The suit, was held to ba bid, the prəvious 
Bombay case and others being ‘followed. 

- Jogendra Nath Mukerji v. .Jugobandhu 
Mukerji (8), was decidedon the same ground. 

: In Ohandu v. Kunhamed (9) it-was-explain-“ 
‘ed that the object of the rule is to avoi 
multiplicity of actions. - 00 

. In Venkata Nara Simha Naidu v. Bhashya 


` Karlu Naidu, (10) zand Shivmurtappa v, 


< Viruppa (11), the rule -was affirmed.. In the 
last mentioned case Mr. - Justice Ranade 
cited a number of authoritics and asserted the 
rule in emphatic terma, . ., eae 
- It is, I think, clear ‘from Mayne's accound 
- . that the rule is équally applicable to ‘cases 
under the Dayabhaga as to cases under- the 
Mitakshara’ Law. There. is, therefora,. no, 
reason to doubt its applicability to.i Gages 
under the Burmese Buddhist-Law, + a 
. Now it appears to-me that the plaintiff- 
reapondent’s claim in the prasetit case, to a 
share of the produce -of land which she 
alleged to be undivided family: property, -was 
in the, nature of a suit for.partition’of a: portion 
of the alleged joint:property, Whether in 
such cases there is but one cause of -action or 
whether the causes of actions are entirely dis- 
~ tinct is. difficult question, and decisions of 
the various. High Courts -can. be - brought 
forward in support-of .either-view. 


“+. Admittedly the present case would” be 
different if the defendant admitted the plain: 
tiffs title to the land and the dispute was con-, 
fined to the share of produced claimed, ` 


. * But when it appears, from the defence set 
up, that the Plaintiff's title-‘to the land is 
disputed, then in my opinion the plaintiff is 
shown to be suing for a partial partition. . 
‘(7) 180. bes, EAS ' 
(8) 14 C. 123, . 
~ (9), 14 M. 824, . 


(10) 22 M, 583, (11) 24 B, 128, 
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She asks in effect for partition and a share 
of the produce of certain land for oue- year. 
The grounds on which she claims to be entitled 
to these things are that the land ia, undivided 
family property, ‘and-‘that she is. & .co-heir 
with & subsisting interest in the same. i 

The defendant denies that she has any sub- 
sisting interest in the land. It is that denial 
that gives’ her-the immediate right to sue : for 
partition; and the right extends to, the whola 
estate. I, therefore,.think that the Township 
Court was right in dismissing the suit on this 
ground. | a ee ae 
< The learned OXiciating Judicial Commis- 
sioner did not consider this question; ‘appa, 
rently it escaped his attention. ae 

For the reasons above given, I set aside the 
decres under review and the decree of the 
lower appellate Court, and: restore that of tha 
Township Court, | Plaintiff-respondent will 
pay all costs. ~ |. eee 


` MO Papara 


., Review allowed. | 
Tae ty 5. 1S SPs ans 


“> ` (8. oU. B. R. 1909, IT Oiv. Pro. p. 25.) =” 
UPPER BURMA JUDICIAL COMMIS. 
ans ` “SIONER’S COURT.. . ` a 
“Givin Revisrow No: 51 or 1909... =. 
NYA _ June 23, 1909.. © ws 

Pale -- Present:—Mr. Shaw, JO a ea 
MI LON MA GYI AND ANOTHER—APPLICANTS .. 

` : j ' versus i 
: Civil Procedure Code (Act V of 1903), s22, “0: 
FII, R, 10—High Court not empowered to transfer casé. . 
toa Court in atother . jurisdiction—High, Court direct. 
ing suit to proceed ina Court in another juriediction— 
Proper’ course 15 to return plaint for presentation to 
the laiter Court, is wore 

A Ligh Court is not empowered to transfarn casa 
toa Court in another jurisdiction, or to intrude its 
orders into the jurisdiction of the other High Courts, 

A High Court by directing, under section 22, of the 
Civil Procedure Oode, 1908, that a suit shall proceed 
ina Court in another jurisdiction and not in the - 
Court in its own jurisdiction in which it has been 
instituted, in effect stays further proceedings in the 
latter Oourt, ahd makes that Court incompetent to 
proceed with the case. The only course open .to it 
is then: to return the plaint to the plaintif for 
presentation in the proper Court, i.e., the Court in” 
the other jurisdiction in which the High Court has- 
determined that it shall proceed. 

-Skinner v. Orde, 2 A. 241; 6 I. A. 126; reversing ` 


-1 A. 280;Tula Ram v. Harjiwan Das, 5-A. 60, relied 


upon. 2 z z 

. Mr. K. K. Roy, for the Applicants: $ 
Judgment, —īn Civil Miscellaneots- 

Case No,'4of 1909 of this Court an- order 


` 


e ol; Iv}. 


‘u THI HA v. U THODATTHANA, 


. was made under, section 22, of the Civil Pro, 3 
cedure, Code, 1908, . . direçting that, ‘the spit 
o instituted, by -the ‘present , „ap pyisaits ‘against | 
“respondents, Mi Pwa Shin an others, ivil 
Regular No.. 311.,of 1903 _of- the District ~ 


_ Court, Mandalay), should proceed. at Ma-abin wes 


in Lower Burma. A 
= The District Coptt then ‘refuged to etun 
fha plaint, ‘and attached papers to’ the. plain: 
iffs to be presented, i in, the proper. ( Court. at Ma— > 
mbin, but forwarded the: proceedings’ to, the 
Court at Ma-ubin, holding. that the order 
of this Court mist. be’ taken to be an order i 
transfer. i 
, This view ‘is, Lthink, clearly” “wrong, 28 a 
reference to Skinner , v. Ordé (ll) and Tula 
my. Harjiwan Dass (2), “18 sufficient to show, 
The ‘phraseology c of the new Code is clearer 
than that of the old, but still refrains ina 
marked , anner from. empowering “a Eigh 
art to ` transfer” to a Court-in another 
apad lotion or, in the words of Mr. Justice 
S tale bê, to “intrude” its: orders “into the 
jarisdi ction of the other. High Courts.” 

A High Court, by direction under section 22 

that a suit shall proceed i in a Courtin another 
f jurisdiction, | and not in the Court.i in its own - 
Ja in which it has been instituted, in 
t, stays, further proceedings iu the latter 
“Goa, and, makes that Court , incompetent to ` 
proceed with the case. The only course open 
. to it ia - then to. return the plaint. to the 
plaintif for. presentation i in the proper Coart, 
t.6., the Court in the other jurisdiction in 
i which. the High Court has determined thatit 
shall proceed. (0. VII, r. 10.) 

I. set aside the District Court’s Gek 
accordingly, and direct that it recall the _Bro- 
ceedings and deal with them . in the manner 
now explained. : c 

„The costs of thia application to follow ‘the - 
result of the.case, ; wg 


` Application alloted.: 
aya wien Shee: eevee LA A, : 
@) 6 A. 60. - 


~ thé monastic body, 
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mC 0. T B.I B 1909, II Buddhist Law Palp 
“UPPER “BURMA JODICEAL So 
-“ SIONER’S COURT: < on 
“Cry Appuat No. 280 OF 1907," ae 
>- ` May 19, 19097" 
` Present:—Mr. Shaw, J. 0. 
Ù THI E deems 
- : versus S 
-U THUDAT THANA AND OTH 
“Ruscondents. . 
Court Jeo~Bult 1 to enforce - decision ‘of sayadaty ‘}éct- 


vere 


4, 
uN 


vio Paai 


ing defentant fiom monastery—-Oourt-féer ‘should be 


levied on the value of property sought-to: be recovers‘. 
Buddh ict Lato—Ke lestastical—-Nature of awit to ep. 
force decison of sayadaw— Authority. ‘of Thathana- 


“baing and Sayadaws to ad judicata or ‘monastic prò- 
< perty—Delendant ` professing 
“whether constitutes a- valid defence -Dafendant takiny 


‘to. “ba ‘a. sehismiatic, 


putin Proceedings —Ketoppel by conduct, 

A suit to enforce a decision of the sayadaw, given 
under: ths authority of the Thathanabaing and His 
Council, ejecting defendant’ from: the” occupation of 
a certain mohegstery, is liablé to ad rulorem Court- 
fee on the value .of the property sought to be, re- 
covered from the defendant, 

- U Tezay. U> Pinaya) U. B. È: 1892-06; TI, 89; Shin 
Kuthala v. Shin Sanda, U. B. R. 1907-08, TI; Buddhist 


. Law, Ecclesiastical, page 1, referred to. 


, The right of the Thathanabaing and the Bayadayos 
to adjudicate aa regards thé property, belonging to 
where the. parties nye mibnastics, 
is undisputed; the miere fact that the defendant 
profosses to: be .a schismatio, ‘and td refuse; recagni- 
tion to the “Thathanabaing, ia immaterial. . A defen- 
dant who has actually attended and taken part 
‘in thé praceedings before the Bayadatos" bank dog 
‘their authority.: -> 


Mr. 9; Mukerjee, for- i Appellent,. Ki 

> Mr. J.-C. Chatterjee, for the Respondents.” 
.-Judgm ent..—Plaintiffe<respondenta 

in a their plaint alleged that on adispute~ bet- 
ween them and the defendant-appellant. With, 
reference to defendant-appellant’s~ ocoupa- 
tion ofa certan monasteryy a decision. ejecting 
him was made on: 4 certain: dates by. thb 
“Anaukpyin tanagyok Sayadaw and‘ the Dak- 
khina wun taik-ok Sayadaw, under. the authors 
ity of the Thathanabatng > ahd~- his Council. 
They attached the decision to the:plaint,rand 
prayed that it might be “' filed i in” Cott arid 
enforced ` E 


“On tha preliminary, éxainination” of “the 
„parties before issues were framéd} ‘it appeared 


Bebener accede RNR ink 


A that thedefendaht-appellant wasa ‘party to the | 


proceedings befdre the Sayadats, that ‘hé was 
examined, and calléd’ witnesses‘ who were also’ 
examined in his Presence, by the Sayadaws, 

` But there was nothing’ to show that the 
plaintiffs-respondents wished the decision’ to - 
be treated: ng ain ‘award, ‘still less” that they. . 
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wished it td ‘be understood’ that they. were 
making an ‘application under ‘section 525 of 
the Civil.Procedure Code, 1882, (correspond- 
ing to Schedule II; paragraph 20 of the Code 
of 1908). . = ~*~ 

A plaint in a suit to enforce an award, t.e., 
for specific performance of ar award, is Hable 
to Court-fees according to the. amonnt or 
value of the property in’ dispute’ under sec- 
tien J KA) (d) of the Court Fees Act. 

- Tn order to obtain,the benefit of section 

525, Civil Procedure Code, 1882, (or Schedule 
- II, ‘paragraph 20 of the Code of 1908), an 
“application under that section must -purport 
to be such an application; and not a plaint in 
wg suit‘for specific performance. - 

Tn either case there should have been an 
‘allegation-that there was a reference to arbi- 
tration and an award. 4 

-As fer as the. plaint went, the monastic 
authorities mentioned ‘might have proceeded 
wholly without the defendant-appellant’s 
concurrence.: -If he was subject, to thém and 
the matter was within’ their competence, his 
concurrence would not be''hecessary. and the 
decision would be enforcéable on the grounds 
explained in 0 Tezav..U Pinnya (1) and 
later cases. In such’ circumstances, I-think 
‘that what plaintiffs-respondents , would have 
“had tg gue for was possession of the monastery, 
on the ground of the decision by the monastic 

‘authorities. This agrees with Shin Kuthala 

v. Shin Sanda (2), though I refrain from us- 
ing the term “ ejectment” which, appears to 
be incorrect. - | wg, 

On the face of the.plaint it mustbe regard- 
ed as a suit of that. character. F 

But if by reason o£-$he defendant-appel- 
lant’s participation in the proceedings before 
_ the’ Sayadaws, it-be assumed than there was 
a reference to arbitration.and an award, theu 
in the absénce of the particulars necessary: to 
bring the plaint within section 525 of the 
Civil Procedure Oode, 1882, (or Schedule II, 
paragraph 20 of the Code of 1908), the suit 
must be regarded as a suit for specific, per- 
formance of an award. oS 
_ In either case the Court-fee payable was 

ad valorem’ on the value of the. property 

sought to be recovered from the defendent- 
appellant. i ; É 
Ihave, therefore, had to adjorn the hear- 
(1) U. B.B. (1898-00), TE 6B : 
Bs U. B. R. (1907-08), IT, Buddhist Law, Eccle- 
pigatical pl, Pater a uke Bip Tenby lee Be. Š 


t 
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- that question, 


o [isan 
ing bf the appeal under sebtioh “12, 'Odurb- Fes’ 
Act, for: the deficient Oourtifees tò be paid 
Soth on the plaint and on the memoranduni 
of appeal | h f £ 

: On the+merits there is little to be said. 

The parties are-monastics. The monastery 
is thingika (sanghtka), t.e.,property belonging 
to the monastic body. The right of the 
Thathanabuing and the Sayadawsto adjudicate 
on the ‘matter in dispute is not open to 
serious question. ze TAN 
` The fadt that defendant-appellant profes- 
ses to be a schismatic, and to refuse rebogni’ 
tion to the Thathanabaing, appears to me to 
be immaterial. Ifa plea of the kind were . 
admitted the authority of the Buddhist 
hierarchy ‘snd their power to maintain order 
and discipline would be at an end. - 

But it is unnecessary to go further into 
in view of the defendant- 
appellant’s having ` actually -attended and 
taken part in the proceedings as before men- 
tioned. No ground -whatever for invalidating 
the decision has been made out.’ f ~- 

Apart from the defendant-appellant’s -at- 
tempt to deny the Thathanabaing’s authority; 
the only relevant objection he put’ forward 
was that the Sayadaws who conducted” the 
‘proceedings were themselves parties. But 
this was found to be without foundation. |” 

The appeal ig' dismissed, but the phrase- 
ology of the decree will be amended. de 
fendant-appellant will pay plaintiff-respond- 
ents’ costs. ~ + 
b Syl 


Appeal dismissed. 





' (s. c. U. B. R. 1909, II, Civil Pro. p. 27.) $ 

UPPER BURMA JUDICIAL COMMIS- : 
5 SIONER’S COURT. = > 
Seconp Orviu Appean No. 217 or 1903. -~ : 
April 2, 1909. 

Present: —Mr. Shaw, J.C. . +s, 

NGA CHOK—APPELLANT ; 
versus 

NGA ON GAING—Responpenr. 
Ciril Procedure Code (Act XIV of 1832), -88. 556, 
658, 384—Orril Procedure Code (Act V of 1903), O. 
IX, rr. 9, 13, O. XLI, 1. 19—Appeat dismsse? in 
def:uli—Whether order appealable—8. 556 applies 
to a case re-submitted after remand—Applicant for 
restorution should be heard and given opportunity 
for proving sufficient csuse—Principles governing ap 
plications for restoration—Application can be granted 
even if sufficient cause for absence is not mide ost. . 
Under the Civil Procedure Code of 1993, there ig 


` appeal ‘is: properly dismissed-in default 
“lant fails to appear on the day. fixed for the hearing 


ah : = rer E 


Vol. Vi o> 
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nd’ appeal 
default. 


Section 556 of the Civil Procaduro Cote, 1832; ap.” 


plies to a case which, had been temundod and re- 
submitted to the appellate Court with the additional 
evidence’ and findings on the same. Therefore, an 
if the appel- 


of tho appeal on the re-submission of the case after 
remand | 2 24 

` Woomssh Chunder Roy v-Jontrdun Hajrah, 15 W. 
B. 235; Umsd Ali v Salima Bibi, 6° A 383, distin- 
guished. ° . > [iz 

An applicant for réstoration of-a suit or appeal 
disinissed in default or decreed ex-pa te is entitled to 
bo heard in support of the application and should be 
given an opportunity of proving that there was 
sufficient cause for his absence. aoe 

Such an application may be based upon auy ground 


“which would be a just and proper one for granting 


1 


' the additional evidence and findings on the f 
“game. The contention is that if the appellant- 


"584. Though I think that view“ open to 


-dun Hajrah (1), 
_ ys W. R. 238,” 


the application; tle right to apply is not restricted 
to the.one ground that the’ applicant was ‘prevented 
by. sufficient cause from appearing. An application 
for restoration may be granted evon if no sufficient 
cause for non-appearance is shown. ` eee : 
Somayya v, Subbamma, 26 M. 599, followed. 7 
Mr. 0. G. 8. Pillay, for the Appellant. ` 
Mr. 8. Mukerjee, for tho Respondent. 
- Judgment.—This is an appeal ofa 
two-fold charactar—(1) under section 554 of 


the Code of 1882-against an order under sec-’ - 


tion’ 556 dismissing an appeal for default ; (2) 
under section- 588 (27) 
under section 558 refusing to re-opea the 
appeal. - ae 4 

Under, the present Code it is quite clear 
that theré is no appeal against an arder 
dismissing an-appeal for default. Under the 
Code of 1882 this was apparently doubtful, 


` and it'was héld that such. an order was a 


deroee and that an appeal lay under sectian 


question, it’ is unnecessary to decide the 
point. Assuming that such- an appeal lay, the 
ground taken hereis in my opinion unsustain- 
able. It is’ that section. 556 no longer 


applied to a case which had been remanded Nb 


and-resubmitted to the appellate Court with 


failed to appear, that was merely equivalent 
to his -filing no objections and that- in 
any case the Court was bound to consider tha 


findings of the Lower Court on thé merits.” 


The learned Advocate-relies on Amir Ali and 
Woodroffe’s notes to O. XDI, ¥..26, where 


a statement is made “to. this effect on the: 


authority of Woomesh Ohunder Roy v. Jouar- 
“and Umed Ali v. Salinia 


A INDIAN OASES. 


against an order dismissi: gan ee in, 


. Tule contained in section 556 
: 1882. 


against an arder’, 
< were 
- frequently warned, 


Deo Peas ieee TE 


Bibi (2)... But those cases do-not-support his 
contention. An appeal is still “being - heard 
at the stags when the proceedings have-besn, 


: resubmitted after a remand, and a day has 


‘been fixed for the parties to file objections“ 
‘to the findings of the lower Court. There is 
-nothing to take the case‘ ont of the general 
of the Code of . 
..The decisions cited did not deal with 
the situation. in question. The: only thing 
they determined was that although party 
did not fils objections, the Court was still 
bound to, consider the findings on the merits. 


- There was no failure.to appear in those cases. 
‘The Code af 1993 makes “no change on the 


point just discussed: , : i ag 

On tho-.merits.of the order dismissing for 
default, the subject.ofthe appeal under section 
-588 (27), the District Court’s proceedings are 
very scanty, not ,to say defective.’ The `- 
application under-section.558 is filed in the 


‘Procass-Record, and the only. record of’ the’ 


way it was dealt’ with consists of an endorse-. 
ment on it. by the Judge, tefuisng to 
re-open on the grounds that the. case 
was called twice (?-or-thrice), that there was 
mo reason why the Advocate. should not have 


appeared, and that the Advocates in his Court 
4 exceedingly slack” and” had bèen: 


. There is, nothing tò show that the appel- 
lant or his Advocate had been heard in support 
of the applicaton, or had -an opportanity of . 
proving that there was : sufficient cause. 
Before me it is asserted that the appellaut- 
was taken very; ill with cholera or something- 


of tho kind at 10- d’clock at the- Advocate's`, 


house,and that the Advocate considered himself. 
“bound by humanity. to stay and attend to... 
him, and was.only. too late by 15: minutes 
‘after all. f 5 =) A 
The, application’ stated that appellant was’ 
taken very ill `(with- what is called: 
fever) at the Advocate’s house. ` So far it bears 
out there assertions: Dar ne 

, Tam‘not satisfied that the learned Judge . 


| bore in mind the principles underlying ‘this . 
: and similar rules. , AB observed in the cases 
. summarized in Amir Ali and Woodroffe’s.’ 


‘notes toO. IX, r. 13, of the present Code, 
“The: first object and “purpose for, which 
Courts sitis . s.. s. that the: parties’ 
.shall be heard, and therefore, the object éf 


this rule is to ensure, within reagonable limits 
(2) 6 A. 383. h 


gis 
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‘as to public convenience, that every de- 


„ fendant shall havea hearing. Similar pro- 


visions exist:in the procedure of ‘the English 
and United-States Courts, the general rule 


| being that, apart from ‘cases where the de- 


fendant has'not been properly notified of the 
_ hearing, every decree may. be set aside for 


~ unavoidable casualty or misfortune preventing’ 


the party from defending or prosecuting, or 
for fraud practised by the successful party in 
‘obtaining the judgment or for mistake, inad- 
‘vertence, surprise or excusableneglect. Applica- 
tions of this charactershould, therefore, always 
“be disposed of ‘as substantial justice may 
require, and even where there is a doubt the 
benefit should be given ‘to. the appellant and 
` the decree set aside.” 

' These remarks apply “equally well to cases 


i under O. IX, r; 9, and.O. XLI, r. 19 (corres- 
ponding to aedtions 103 atd 558 respectively ` 


- of the old Code). - ` 


Here again Amir Ali aid Woodroffe in: 
19, may be quot- 


their notes to 0. XLI, r. 
ed :—“ This and the kindred provisions in 
. O. 1X, r. 18, mean that the application may 
be based upon any ground which would bea 
just and proper one for granting the applica- 


tion, and not that the ‘application can be” 


based upon one ground only, viz., that -the 
. applicant was ‘prevented by sufficient cause 


from appearing. The affirmative provisions . 
< of the Oode, that a plaintiff or appellant may 
‘prove that he was prevented by sufficient - 


cause. ,...... do not “imply the negative, 
DZ., that an application for’ restoration can- 
not be granted unless sufficient cause (in this 
sense) is shown.” The authority for these 


remarks is the Madras case of Somayysy.- 
Subbamma (3) decided under the Code of, 


1882. 
The few modifications made. in the phra- 
seology,of.the new Code imply that this 


‘interpretation: was „accepted by the Legislatur e` 


as correct. 
1 On the principles just’ explained, I am of 
opinion that if the appellant was taken ill at 


10 o'clock at his Advocate’s house and if the. 
Advocate on this account arrived -late at. 


Court, appellant had a good reason for. get- 


` ting the appeal re-opened. 


‘But as there is no evidence before me, I 
-cannot properly decide ‘whether: the appeal 
should or should not be re-opened. 


I, therefore; set aside the order of the 
48) 241. 509, 
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District Court, and direct that it admit the 
application, send notice to-the other side, | 
take such evidence as may be offered; and 
then decide whether the appeal is to be 
re- -opened or not. - 
Costs will abide the final result. = 
Appeal allowed. 





-(8. o. U. B. R. 1909, II, Civ. Pro. p. 81) 

UPPER BURMA JUDICIAL COMMIS- 
“ SIONER’S COURT. j 

Sgconp Civit ArreaL No. 230 or 1908. 

June 21, 1909. © 
Preseùt:—Mr. Shaw, Í. ©. 
MANURATH SINGH—P.atntrirr— 
APPELLANT 
Tersus 


RAT KUMAR AND ANOTHER—DeFaNDANTS— 


RESPONDENTS. 

Civil Procedure Oods (Act XIV of 1882), 48. 13, 244, 
258— Civil Procedure Code (Act V of 1908), 5. 11—Ap- 
plication for having adjustment recorded — Adjustment 
nat proved—Regular suit Sor recovery of mony barred— - 
Res-jndicata—Proceedings i in execution are pro seedings 
in suit. 

A judgment-debtor applied, under sootion 258 of 
the Civil Procedure Code, 1882, to have an alleged 
adjustment out of Court recorded, ` . 

The Court dismissed that application oa its merits 
and that order was upheld in appeal. The judgment- 
debtor then brought a regular suit for the recovery” 
of the money alleged to have been _ paid by way of ad- 
justment out of Court : P 

Held, that the suit was barred by section 244 of the ` 
Code and by the principle of res judicata. 

Proceédings in execution are proceedings in the suit 
in which the decreo that is being executed was passed. 
When, therefore, a matter directly and substantially 
in issue hasbeen adjudicated upon in such proceedings, 
it has been heardand finally decided in a suit, andit is 
not open to the unsuccessful party to get it re- “tried i in 
a fresh suit. 

_Guruvayya v. Fudayappa, 18 M.26; Ram Kurpal 
v. Musammat Rup Kuan, 11 1. A. '87,. 6 A. 269, 
relied upon. 
~ Gunamani Dasi v. Prankishori Dasi, 18 W. R. (F.B.) 
69 ;5 B. L. R. 228 ; Veraraghava Reddi v. ae 5 
M. "397 ; Azizan v. Matuk Lal Sahu, 21 O. 487, - 
tinguished. 

Mr. J. O. Ohatterjee, for the ‘Appellant, 

Mr. -S. Mukerjee, for the Respondents. 

Judgment.—Respordent got a decree 
against. appellant and during execution 
appellant applied to the Court under section 
258 of the Code of Civil Procedure, 1882, 
for an alleged adjustmént, out of Court by 


a payment of Rs. 525 to be- certified. The - 
‘Court: dismissed that application ' S 
merits, and that order was upheld in appeal 


on its 
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‘The execution of- -the deċree iy 


procsedéd - as though . no adjustment ‘had 
taken placo.. 
present suit for radovery of R3- 555, and 
pending decision; applied for atay of execution 
under section 243, Civil Procedure Code, . or 
for an inj unction under section 492, restrain- 
ing the Executive Engineer from paying 


into Court some moneys attached by respond- ' 
ent in “the execution case. Actually an. 


3 roe A "+ Judicial 
order was issued in Form 


to say, an. attachment before judgmént was 


grauted. The Court dealtwith the application 


in a perfunctory and careless manner. . 
: Both the Cuarts below’ decided - against 
appellant. | KAM £ 7 

A preliminary objection has: been taken on 


behalf of respondent that the suit was barred’ 


by ‘the provisions of sections 258 aad 244. 
» There are a great, many decisions >n the 


subject. See Amir Ali and Woodroffe’ notes - 


-to O. XXI, 1. 2 (corresponding to section 
258). 4 , i 

~ A series of cases is to be found beginning 
with Gunamani Dasi v, Prankishori Dase (1) to 
the effect that a suit will lie upon an uncerti- 
‘fied adjustment, Gunamani’s case (1) was one, 
where no application had been made by either 


party for the adj ustment to be recorced as’ 


certified. : 

' Viravaghava Reddi v..Subbakka (2) was a 
case where ‘the judgyment-debtor had applied 
to the Court under section 258, but keyond: 
the time-allowed by ‘the Limitation Act (then 
only.15 days). ` 1 estat 
, In the last mentioned case it was held that 
a suit would lie on a promise to certify, and 
in ‘the absence of such a promise & sub 


` would lie on the grotnd of fraud or negligence, 


where, by reason of the ‘decres-holder’s 
failore through fraud or negligence to' certify 
adjustment, the judgment-debtor has Ead to 
pay, a second time. , | -, — 
„ In other cases it has been held that a guit 
will not lie; but in most.of these the suit 
: was for a declaration that the decree-holder 
had no right to execute the decree, or for;an 
‘injunction restraining him from -execating 


“it, cor for an order setting aside a sale held’. 


“in execution or for some similar relief, that 
is to-say, they were cases which sougkt' to 


' (1°18 W. R. (F. B.) 69.8 B. R, 298, 
= (2) 56W37 o . 


Then appellant brought -tha ` 


“Civil—78.* ` That is. 


- When, ‘therefore, 


a Ge CEO Gs E9 
interfere, with the execution of, the decree in 
plain contravention of section 244.. , ° 

Tle subject, as has been said, ‘is “Inucidly 


‘discussed by Mr. Justice Pigott in Azizan v. 


Matt -Lal Sahu (3). I cannot find thatthe 
decisions in the first two cases -above cited 
have ever been shown to be wrong. 

Thay are representative of those in which 
it has been held’ that- a suit will lie, ond on 
autharity is on their side. fe 

Bus the present case differs from those, in 
the fect that the appellant (the judgment- 


. which the appellant “relies. T'he- weight of 


‘debtor) applied under section 258, (within 


limitation), and the application was dismissed 
on its merits. s., i 2 
~ In othar words, there was here an order 
falling within‘section 244. It wag confirmed 
on appeal, and the appellant did ‘not attempt 
to get the appellate decree set aside by this 
Court. It was, therefore, final. . f ? 

If tie appellant was wronged he had: his 


remedy. His grievance was investigated and ` 


adjudicated upon. This cuts away the ground 


‘ on which it was held in Vireraghava's case (2) 


that the judgment-debtor. was deprived. of 8 
remedy .by the short period of limitation 
allowed, ©.’ 

` Apart from this, it appears to. me that. the 


_ order in -execntion deciding on the merits 


against the alleged adjustment und dismissing 


-appellant's application is res judicata. 


This is the view taken in Guruvayya v. 
Vudayeppa (4). Of. the report of iRam Kirpal 
Shukuly. Musammat Rup Kuari 5): > 

Procsedings in execution are proceedings 
in 8 suit—proceedings in the suit in which 
the decreas was passed that is being executed: 
a- matter directly and 
substantially in issue has. been adjudicated 
upon in such proceedings, it has -been, heard 
and finally decided in a suit, and it is not 
open tothe unsuccessful party: to get it retried 
in a fresh suit. The provisions of ‘section 11. 
pf the Code of 1908 corresponding to 
section L3 of the old Code) stand directly in 
the way < ~ ae f 

‘Tn the circumstances it is unnecessary to go 
into the merits. :. fas ee 

The appeal is dismissed with costs. - 

ys Appeal dismissed. 

(3) 21 0. 437. Se eee tee ee 
4) 18 Wf. 26 g 
3 ITI. A. 37; 6 4. 289, 
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DERA MALL v. NGA ‘BAUNG- 
(e. a. U. B R. I, 1909, Contract, p. 17) 
- UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
Civ Revision No. 97 oF 1908. 
June 14, 1909. 
Present:—Mr. Slaw, J. C>, - 
DERA ' MALL— PLANTIN —PETIIONUR 
$ versus - 
NGA SAUNG—DEFENDANT—RESPONDENT. 
. Contract, Aot (IX 1872), 8. T4— Stipulation by way 
“of penalty—Agieement to pay enhanced ralo ‘of interest 
` Jrom date of bond in case of default—Reasonab'e com- 
pensation—-Costa— Defendant offering ‘um considerably 
lesa than due in full. satiafaction—Refusal of pluintaff 
doesnot disenttile him to costs. 4 
A stipulationin a bond for pa: ent of an enhanced 
rate of interest from the date o! of the execution ‘of the. 
bond, in case of failure to pay the principal and 
interest at a certain rate within the time specified, 
ig a stipulation by way of pénalty within the meaning 
of section 74 of the Contract Actand in sucha case 
_ interest at the same, instead of at the enhanced, rate 
- ig n-reagonable compensation. 
Rameawar Prasat Singh v. Rai Sham Kuhn, 29 C. 
43, followed. 5 
Kala Singh v. Po Thiung, U.B-R., 1807-01,I1, 833; 
. Nait Ram y. Bhib Det, 6 Á. 238; Datubhai Ebrahim 
v. Abubaker Moledina, 12 B. 242, referred to. 
Where a defendant offers a sum, which is a „great 
deal less than what is duo to tho plaintiff in full 


3 


F 


satisfaction ofthe claim and the plaintiff refuses _ 


to accept it i in full satisfaction, though he is ready 
to receive it as a part payment, the refneal of 
plaintiff does not disentitle him to the costs for the 
claim finally decreed. 


Mr. J: N. Basu, for the Applicant. 

Judgment.—the. facta are admitted. 
Plaintiff applicant lent Rs. 50 to defen- 
dant-respondent on a> bond. dated 13th 
-Tabaung lazan 1264 (10th March 1903). 
The defendant-respondent by” the bond 


undertook to repay the Rs. 50 principal . 


“together. with interest at 8 annas per Rs. 10 
per mensem (or 60 por, cent. per annum) in 
three months, and in case he failed to do so, 
to. pay interest from date of execution at 
Re. 1 per Rs. 

. cent. per annum) to date of payment in full. 

Only one payment of Rs. 50 towards interest 
was made, viz., onthe 6th Tabodwe lazan 1266 
(9th February 1905). Plaintiff-applicant, 

‘ therefore, sued for the Rs. 50, principal; and 

Rs. 200, balance of interest at 120 per cent. 

The. Township Court granted plaintiff- 

applicant a.decres for the full’ amount 

. claimed, being unaware of any law by which 
it could reduce the interest. 

On appeal, the: District Court held that 

‘the stipulation for enhanced interest was 

“by way of penalty,” and that the plaintiff- 


4 


ee og E 


“10 per mensem (or 120 per 


` = ~ 


Applicant was entitled, under gection, 74, 


Ccntract Act, only to reasonable compensation h 


for the breach, and proceeded.to give plaintiff- 


applicant a deeres for interest at 60 per cent. 


per annum only, to date of institution, that 


is to say, it granted him as reasonable com-. 
‘ pensation interest at the same instead.of at 
tke enhanced rate. Ib also made no order“ as - 


tc ‘costs, holding the plaintiff-applicant had. 


d:sentitled himself to costs by not accepting 
a sum of Rs. 60 


-spdondent, _ i 
This point may be- settled at once; defene 


dant-respondent offered: the Rs. 60 in fult 
satisfaction. A great deal more than Rs. 60 
was due under the bond at the time the offer 
was made. 
refused it, 
the money away again., < 

I cannot agree with the lower appellate 


Court that plaintiff-applicant, by nob accept-_ 


tng the Rs. 60, in any way disentitled himself 


zo costs. He was quite ready to accept the - 


Rs. 60 as a part payment, bab in that case 
he wished defendant-respondent- to siga -for 
she balance, 
would not do. Defendant-respondent, on the 
other hand, did not want to pay. the Rs. 60 


. on account: He wanted plaintiff-applicant to 
_ accept it-in full satisfaction, which plaintiff. 
applicaut was not- bound to do, and would. 


not do. 
There is no reason why the ordinary rule 
ghould be departed from, the costs follow the 


. event. The reasons which the District Court 


gavefor departing from that rule were not good. 
The applicability of ~ section 74 of the 


Plaintiff-applicant, “therefore, . 
and defendant-respondent took . 


offered by defendant-re- `- i 


which defendant-respondent ` 


Contract Act, to stipulations for-an enhanced - 


rate of interest in case of default,-is fully 


‘dealt with in Pollock's notes. to section 74, 


in his Edition of. the Contract Act, and also 


in Cuningham gnd Shephard’s notes in their- 
Edition. (The former is the more lucid gubah | 


tion of the subject.) 


- The result is that at-the present ‘time it is 


admitted on all hands that a stipulation like, Í 


that in the present case, for payment of an 
enhanced rate of interest from the date of the 
bond, is a stipulation by -way of penalty 
within the meaning ‘of section 74. 

I do not understand the lower appellate 


tracts by which the enhanced rate was to 
run from-date of default”). The bond here 


8., -` Cone: 


_ Court’s remark that “the present case clearly ac 
- falls within the latter category” (t. 
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is explicit and cannot be misconstrued, ' “from My conclusion, therefore, is that the only 
- the date of execution.” It iB, - tebefore, modification | which it’ is necessary to make 

to discuss the question whether tho stipiilabion.- 'in the lower appellate Court's decree iso in 

was intended to form part of the contract or respect.to costa. - - 

was merely in the nature of a thread ; since The decree of the lower. Gak ‘Court 

that question ‘only ‘arises in časės - wherd the is modified. The defendant-respondent will 

stipulation is for an enhanced rate of interest pay the plaintiff. applicant's costs in the 


from date of default. : i - lower Oourts in proportion to the amount 
-It remains to consider what is reasonable deoreed. 
Onena and on this point, whesher, as The defendant- respondent will -also pay . 


- the'learned-Advocate for plaintiff-applicant plaintif- applicant’s costs. in this Court in 
contends, -the case ought to have b3en'.re- proportion to his success. 





manded by the District Court and oughtito be i - Decres modified: 
rémanded now. f 
The general prininle on which reasonable `. . aga Sess - 

compensation should be fixed in cases under ~ (s. c U. B. B. 1909, II, Limitation p. 9.) > 
section 74 Contract Act was stated in Kala UPPER BURMA JUDICIAL COMMIS- 
Singh v. Po Thaung (1), and where -the con- . _ . SIONER'S COURT. 

: -tract is.to deliver a certain quantity of indigo - Civi Revision No. 181 oF 1908. 
[Nait. Ram v. Shib Dat (2)] or to borrow are June 28, 1909. 
money at interest for a certain period | Dattu- ` Present;——Mr. Shaw, J.C. ee 
bhai Ebrahini v. Abubaker Moledina (3)_ and in MI LE, BYU—Derenpaxt—Peritioven iz 
suoh like cases, no doubt, questions of fob are‘ versus 
involved, on which evidence may have to NGA’ CHIT PU--PLAINTIFPP—RESPONDENT. 
be taken. : < Lumitation—Suit to recover money dus under award ` 


or fr specific porformanes of utoard—Limitation Act 

Bat in a oase like the present, there ars no. (XV of 1877), Sch. II, arts. 118, 118, 176—Art. 176 
questions of fact whioh. -it - is necassary to does not apply. to regular suits. 

determine, ~ Articolo 176 of Schedule IT of the Limitetion Act, 

In Rameswar Prasad “Singh y. Rai Sham 1877, only prescribes the period of limitation for an 

_ Kishen (4), where the sti pulation in arestion - application dsr section ge e a E ere 

was-similar to that of the bond in thé rresert suit for the “recovery o of money due under ar award or 

ease; the Subordinate Jadge- allowed nrs for apocific performance of an award, For such a suit, 

reasonable compensation ` interest as the the period of limitation, if not three years, under 

same instead of the euhanced rate, and that’ article 116 or arane 113, wonld be Bix years under 


rticle 120. : 
decision, as- far as it went, was uphe-d by TSN 
Sukho Bibi v. Rant Sukh Dis, 5 A. 283 ; Raghibar 


me High Court. a Dial y. Madan Mohan Lal, 16 A. 3; ; Sořnavalli Ammal 
- [have not bəen“able to find’ any ceses y.. Muthayya Sastrigal, 23. ML 693; Sheo Narain v. 
_ like this, where a remand was ordered with- Beni Madho, 28 A. 286, referred to. _ g l 

e erein to RR what would be, - Mr. R. G. ‘Avyangar, for the Petitioner. = 

onable compensation 

Here the original rate of interesi was vary kag cae only point for deter- 
high, 60 per cent. per annum, and it is incerest ag tig wae It 9. “au Mg akan 

- at that rate which the District Court has- by ao Aen ved E i fatal ooh 
allowed as reasonable compensation fcr the- Bs. 22 under an a “a ris à a i e 
breach of the contract to repay the priccipal learned Advocate for defendant-applicant 
7 | within three’ months (witb interest at that contends that article 176, of the second Sche-- 
í - dule` to the Limitation Act, 1877, applied; , 


rate). 
‘ : The authorities he has cited as supporting 
adoa to tie ie hs Cd compansa this contention are the following : — 


tion iudeed,.and I am unable to see any Sakho Bibi v. BRam Sath Das Q); 


just gronnd for complaint with the- waz, the 
- District Court exercised its discretion im this” Brghubar, Dial v. a aek Ta KN 
4 articular. _. Sornzvalli Ammal y. Muthayys Jastriga 

Ai | Sheo Narain vy. Bent Madho Ch). The: first two 


U. BB 1897-01, JI, 338. a 
I 5 A. 288. y -2 764.268. (8) 23 M. 593 


(3) 12B. %42. ~ (4) 290. 48, Pl IAB BB AB o o 
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_ is altogether unsustainable., 
. Sohédale II ‘of’ the’ Limitation Act, 1877, 


NGA KAN v. MI MYA. 
were suits like. the present, for., money ' due 
sander an award. The decision. was that 


i article 113 applied: - 


The third and fourth were ae to recover 
immoveable property, to which the plaintiff's 
‘right. chad been declared by. an award. It 
was held that they were not suits to enforce 
an award and thatthe period- of limitation 
wwas-12 years. In the Madras case the learn- 
ed Judges doubted the correctness of the 
“earilér Allahabad decisions. In Sheo Narasw ge 
case (4), those earlier decisions were held to 
be distinguishable: something had -to'be 
done under the award in those cases where 


: Hl here nothing had to bedone. 


I am nnable'tb see how any of these 
Rulings , lends’ pupport to the contention 


here put forward. There hdve apparently. 


been-no decisions on the subject in either 
Upper or Lower . Burma. 
I oan find where the. prints that arise were 
referred to is-San Dun v: Di Bold), but it 


. was not necessary there to deeide them. 


-~ It appears to me thatthe contention put 
forward on behalf of defendant-applicant 


prescribed ` the period of limitation for an 


-application under section 516 or section 525, 
-Civil Procedare Code, 1882. It could not 


apply to a regular suit. This was undoubted- 
ly a regular suit, whether it be regarded 
as a mere suit for money due under the 


award, or as'a snitfor specific preformance 
-of an award; 


-and the period of limitation, 
if not three years under articlar 115 or 
article 113, would: be six years under article 
129. Itis, therefore, nnnecessary to decide 
whether this was a sait to enforce a contract 


within the meaning of article 113, though , 


I confess that I see no difficulty, having 
regard to the terms of section 30 of the 
Specific Relief Act in applying article 113 
to a suit to enforce an award, 


` thing done. 
The application`is dismissed with costs, 
- Application dismissed. 
W U. B. R. 1908-08, II, 4S1. 


INDIAN OASES. 


The only case . 


Article 176 of. 


at least - 
“ where there was something to be done- under 
thé award, and ib is sought to get that | 


- (a c; U, B E1900, Ta 00 5) F 
UPPER BURMA'JUDICIAL COMMIS. 
_  . SIONER’S COURT. -: - 7? 
Civit Mrscettangous No. 20 or 1999. 
p June 30,1909. . é ` 
Present: —Mr. Shaw, J: C. i 


| 
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versus x 7 ae 5 


j MI MYA. 


Provincial Small Canse Courts Act (IX “of 1387); i 
Sch. 1I, art. 8—Stall is.a howse—Suit for stail- rent 
$8 a suit for hous- rext—Small Cause suit.” `, sa 
- A stall ina market is a house or part ofa house «' 
and a suit to recover rent for the occupation of a 
stall isasuit forthe recovery of house-rent within 
she meaning of clause 8 of Schedule IL of the Pro- 
vincial Small Oause Courts‘Act and is, therefore, cogs ' 
nizable by a Court of Small Causes. G 

Daniel v. Coulsting, 7 M. and G. 122, 8, Scott (x. R) 


349; 1 Lutw. Reg. Cas. 230; Barr. and Arn. 389 ; 14 : 


L. J.C. P.70; 9 Jur.’ 253, relied upon. 


Judgment.—This -is n reference 


under O. XLVI, r. 6, by the Judge of the ' 


Small Ceuse Court. The point for determin- 


ation is whether s suit for the recovery ‘of rent « 


for the occupation of a stall in a mar- 


[1909 IH 


r 


ket is a suit for the recovery of house- -rènt 7 


within the meaning of clause 8 of the Second ` 
Sohedule to the Provincial Small Cause 
Courts Act, and, therefore, cognizable byi d 
Court of Small Causes. The learhed Jadge 


is of opinion that a market ' ‘stall does not ` 


come within the definitions of “ house” given 
ih Tomlins’s Law Dictionary and in Webster's 
Dictionary; that stall rent is practically 
rent for the occupation of the landon which 
the stall is kept, and consequently that a 
Court of Small Causes has no jarisdiction. 
The parties have been unrepresented by 
Advocates and, ‘of course, have been unable. 
to lend any assistance. ` 1 have not succeeded 


in finding any judicial’ decision directly bearing i 


on the point in question.: Bat I have littló 
hesitation in-coming to a finding. i 
To begin with, neither the ordinary nor thé 
legal. significance of the word “house” is‘s0- 
strictly limited as the learned Judge supposes.-- 
Webster's definition is“ a structure intend“ ° 


ed or used as a habitation or shelter fòr` 


- animals of any kind, butb especially a building” 
‘or edifice for the habitation of man, & dwell- ` 


ing place, a mansion.’ x 
Wharton’ s Law Teron gives as the 
meaning “prima facie a dwelling- house,” but ~ 


refers to Daniel v. Ooulsting (1) as- oe 
(1) 7 M. & G.122;8 Scott. (x. B-) 9405 1 Lut. 


Reg. Cas. 280 ; Barr.and Arn. 380 ; KIEL: Je c. Fi F ER 


Pun; 258, 


Yol. 1V] 


` EMPEROR V; NGA PYA-GYI. | 
“that. defihibion. ` Stroud’s Law Lexicor is- 
- fuller. It says “a. house’ is a sfraobu-ejof '. 


& permanent character structurally sezered - 
from other‘tenements (and ‘usually “bat not - 
necessarily under its own separate roof), tnat - 
is used, .or may be used, for the habitation 
of man, and of which the holding (as -dis- 
tinct, from lodgings) is independent. ” It goes 
on: “Ib isnot necageary that a housa, lif. 


adapted for residential purposes, shoulc be . i 


” 


notually dwelt in.” -The-authority citec for - 
the last’ statement and one of those cited 
forthe first is Daniel v. Goulsting (1). 

Tomlins’s Law: Dictionary to which the 
lower Ovurt referred, I find, is a 4th Hdi-ion, 
published in 1835, of what was ‘apparently 
the only Law Dictionary then in existence. 
The definition of “house” which it givas is’ 
exceedinly brief, and is not supported by 
authorities. : 

The copy of Wharton in ‘the Library , of 
this .Court isthe 9th Edition, dated 1392. 
The 1st Edition was published in 1848. ` 

The Stroud is the Ist Edition, dated 1890. 
Both are thus more. recent as well as tellus 
than Tomlins. í 

The letter “M and G” signify Manring 
and Granger's Law Reports which cover the ` 
years 1840 to 1844. Daniel v. Ooulsting (1 is, , 
therefore, evidently a decision of later Cate 
than Tomlins’s work. .The report of it is not 
available here. lt was a, case decided by she 
Court of Common Pleas. ' < 

In clause 8 of Schedule II to the Fro- 
vincial Small Cause Conrts Act the werd 

“house” must be taken to be used in ita 
“ordinary or ordinary legal sense, and whab 
theseare has been shown by the Dictionary dle- 
- finitions quoted. A stall or shop'in a market 
“in Barma is capable of being used as a rai- 
dence by the people of the country. T Keve 
indeed known at least one case in whzoh 
stall- holders were permitted to live permen- 
ently in their stalls, and no doubt if the sane 
` permission were given in other- markets the | 
practice would be widely followed. 

- I cannot agree with the Judge of’ the’ 
Small- Cause Court “that the rent of a mer-, 
ket-stall is practically rent for the occupation: 
of the land on ‘which the stall is bumt., 
The ., difference. between. the daily rates; 
collected from tray-sellers in the open, aad’ 
the monthly: rent ‘levied for the oceupatDu 
-of stalls, is precisely due to the fact that tie 
atter is a charge for the use of the stalla. - 


ETER i G 
<NDIAN- CASES. 


, 
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`- My. conclusion is that a, stall in'a market. 


is a house or part of @-honse, and that Be 


suit. to recover stall-rent is a suit to recover 
house-rent within the meaning of clause 8 of 
Schedule II to the Provincial Small:Cause 
Courts Act. -My decision on the point refer- 
red is taat the suit in question is ‘cogniz ible: 
by a Court of Small . Oases, 





-(s-c U.B È 1909, H, Opiam, p. 19 
UPPEB BURMA JUDICIAL COMMIS- 
“SIONER’S COURT. . 
Crema Revision No. 208 or 1909. 
June 10, 1909. : 
Present:—Mc. Shaw, J.C. - 
| _EMPEROR 2 
~ versus 
- NGA PYA GYI. i 
Opium dct ( I of 1878), 8.9 (c)—Rrules under the 
Ag Dosen under the Act—Direction 71, how far 


Tbindang— Fasion of servant—Burm in servant in pos- 


sessioti of tnes tolas opine for nox-Burman master is 


. not-guilty cf illegal posses sto. 


The custody of a servant is nob such angon ag 
the Opium Acs and the rales thereunder contemp- ` 


-~ late.. Direstion 71 of the Directions under the Act, 
no far ag it ssem3 to imply that possession by a ger- 


“ vant for hie master is not legal unless the! aervant is- 
éntitled to possas on his own account, goes beyond 
the Act ond rules and is, therefore, not legally 
binding. 

Consequently a Burman servant in “possession of ; 
three totas of opium for his.master, a non- Burman, is 


not gailty o? illegal possession. 


„Queen-Empres v. Bhure, 16 A: 27; Queen-Empress 
v. Myat Aung, U.B B 1897-01, I,:l; Queor-Empresa 
v. Ayiw Gung, U.B R. 1897- Òl,- I, 232; Em uerr 
v: Gajadhar, 25 A. 262; Ma Pi v. „ King- Empsror, 2 
L. B. R.. 133, relied upon. 4 


Mr. H. M. Lutter, Government Prosecutor, = 


for. the Crown. - 

Judgment.—tThe ene Pia Gyi, a 
Barman, was arrested by an Excise Officer.on 
the-road witha packet containing three tolas 
of Government Excise opium- and’ the 

‘opium consumption book ” ‘bslonging to ong 
Tan Kon, & Chinaman, oa his person. -~ His 
explanation was that Tan Kon had sent him 
to buy theapiam for him. . 


that being ill und unable to go himself he sent 
the accusec to buy the,opium for him, through 
another Chinaman. Apparently this was the 
true state cf the facts.. The Magistrate con- 
vioted the accused ander section 9 (e), Opium 
Acl, and fired. him Rs. 5, holding that he was: 
technically guilty of illegal’ p :sseasion. 

The Magistrate did not cite’ any authority, 


Tan Kon ‘gave ' 
evidence tat the accused was his servant, | 


894 
-~ YAUNG HON v: EMPEROR.. ` 


hat`no doubt telied-upon Direction 71 of the 
Directions under the Opium Act. 

“The. District Magistrate | has referred tlie 
oase for the orders of this. Court, being df 
opinion that on the principles underlying 


ae CASES, 


section 27, Indian Penal Code, and applied in ` 


Queen- Empress v. Bhure (D the aocnsed was 
not guilty and that the “ Directions ” under 
thé Opium Act are not legally binding. A 
. „The Government Prosecutor has been heard. 
He supports the. view taken by the Pippo 
Magistrato. ` 2 
By section 4of the Opium Act,‘ no one 


~ shall... . possess opium except as are 
| by this “Ast . » OT by rules framed. under 
this ‘Act, ` - 


“By section 5 the Local, Govérnmiont is, 


empowered, with the previous sanction of the” 


Governor- General in Council, to make rules 

“to permit absolutely or subject to the 
payment of duty or to any other- conditions 
and to regulate ” -... the posession of 
opium.- . 

By section'9 a ‘penalty is provided for 
possessing opiam in contravention of the Act 
or of rules made under ‘section 5. 

The rules under section § permit in Upper 
Burma any non-Barman to possess . . 
not exceéding three tolas in weight which he 
_ has bought from a cultivator in a local ares 
“in which the cultivation of the poppy-plant is 
permitted or from Government, or from a 
. licensed vendor (Rule 13). 

They do not, however, define possession, or 
touch upon the question of possession by a 
servant for hia master, otherwise described aa 


fond 


. opium — 


“custody. They do not prohibit possession by” 


a servant for his master unless the servant is 
qualified to possess om his own account. 
. The parallel case of possession ot arms in 
contravention of the Arms Act was dealt with 
in Queen-Empress v. Myat Aung.(Q) by Mr. 
-Burgess.- 
‘In Queen-Hmpress ` Y. Kyaw Gaung (3) “this 
qnestion in respect to the opium law- was 
. practically decided by the same learned Judge. 
*. - Both these decisions seem to have escaped 
the notice of the District Magistrate. They 
make it unnecessary to discuss the subject at 
length... Queen-Hmpress v. Kyaw- Gaung (3) 
_ was a case almost precisely like the present 
one. It was complicated by the quantity of 
- (1) IBA. 27; 
(2) U. B B.1897-01,L1. |. 
(3) U. B. R, 1897-01, I, 232. 
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opium being i in excess of thres toles. Bat I 


am of opinion that the view taken i initonthe - 


point now in question | is correct, and that the 
custody of a servant is not such possession as ` 
the Opium Act and Rules contemplate. From 
what hag gone befora, ib will bé evident that 
Direction 71, s0 far as it seem3 to imply that ` 
possersion by a servant for his master, ig not ; 
legal unless the servant is entitled to possess on | 
his own account, goes -beyond the Act and 
Rules, and is, therefore, not legally binding. 

| It may be noted that the custody of a“ mere: 
neighbour was held not to be possession within 
the meaning of the Opium Act in Empsror vz 
Gajadhar (4),a decision which was followed in 
Lower Burma in Ma Pi v. King- Emperor (5) (a 
case under the Excise Act). 

It followsfrom the foregoing that theaccused_. 
in the present case committed no offence, | 


`_ Isot aside the conviction and sentence, and . 


direct that the fine, if paid, be refunded, 
ss allowed.. 
E 25 A. 282, 
(3) 2 L. B. R. 186. 





(a. c. U. B. R. 1809 1I, Penal Code, p. 28.) | 
‘UPPER BURMA JUDICIAL COMMIS. | 
' S§IONER’S COURT. ; 
Crauxat Revistoy No. 188 or 1909. 
` May 13,1909.. . E 
Present::—Mr. Shaw, J. ©. - 8 

YAUNG HON. - 
tersus 


EMPEROR. 

Penal Code (let XLV of 1860), 8. 188—Disobedience 
‘of prol Mitory order under 8. 268, Civil Procedure Code : 
is not punihabls—S_ 188 does not ‘apply to orders mm 

Civil suue between party and party. 
The disobedience of a prohibitory order jasued under 
section 268, Civil Procedure Code, 1882, (correspond- 


. ing to Order XXI, Rule 46 of the Code of 1908) is 


_ not punishable under section 188 of the Penal Code. 


Section 183 does not apply to orders in Civil suits «` 
between party and party. 

In the matter of the petition of Chandrakanta De, 60, 
445 ;7 O. L. R. 350, followed. 

Mr. N. Mukerji, for the Petitioner.. -- - 

Judgment.—The applicant, A Yin, . 
has been convicted under section 188, Indian 
Penal Code, and sentenced to pay ‘a fine of . 
Rs. 30, or in’ default to suffer seven days’. ~ 
simple imprisonment, 

- The order which he was held to have dis- 


-obeyed, was one which ought to have been, 
“and, no doubt, was intended to bea prohibitory 


orderin Form 139, Schedule IV, issued un der - 


r Fay Iv]. s Fink, WH ane — i goo OBE 
T -YAUNG HON b. EMPEROR, ` - = oe ge 4 AS 
Bection 268 of the Civil Procedure Code, 1882, O. XI, r. 21, which corresponds to the old 
(corresponding to O. XXI, r. 46, and Form“ section 136, omits . the “clause referring to 
_ Appendix E, No. 17, ‘of the Code of 1908). section 188, Indian; -Ponal Code. The. expla.. 
Actually, for what reason does not appear, the natiomis probably to be found in the fact noted - 
order“was in Form No. 142, the form prescribed -by Amir Ali and Woodroffe in their notes to 
, for cases ‘falling under section 272. . O. XL 21, that the . punishment provided: 
The applicant was agent of Tannig Hon, a independently of section 188, Indian Penal 
‘Public Works contractor, and the order was Code, is of.a highly penal character, If the 
issued nt the instance of B.. Mukerji Gidecree- offender is the plaintiff he may have his suit 
holder), who wished to attach in execution of dismissed; if the defendant, his defiice may - 
deoree a debt which he alleged to be dus from be struck ont. No doubt the Legislature has 
the applicant to LaSaing, his judgment-debtor. . come to the conclusion that this ia sufficient 
. The only question which it is necessary to " provision for ‘disobedience. 
go into here is, whether, supposing theappH-- Another instance may be cited ‘from hie 
cant.to have disobeyed a prohibitory order ' Code. By séction 493 of the old Còde (corre- 

. issued under section 208 of the Civil Proce- ` sponding to O. XXXIX,r. 2, of the Còde of 
dure Code of 1882, he was liable to conviction 1908) aspecial punishment is prescribed for 
“under section 188, Indian Penal Code.- . disobedience of a temporary injunction. 

On the face of section 188, I- think if is - A similar remark applies. If section 188, 
`~ clear that it was not intended to apply to an Indian Penal Code, could be brought to bear 
order of this: kind, and Iam unable to seehow on ordexa made by a Civil Court between - 
it conld “be ‘shown that disobedience of a party and party, it would have been unneces- 
prohibitory order issued under section 268 of sary “to provide a special punishment for 
the Code of Civil Procedure, either caused or- disobedience of injunctions. — - : 
tended to cause obstruction, annoyance or . An attachment differs from the instances 

-injury, or risk- of obstruction, annoyance or mentioned, in that it carries its own sanction, 
injury toany persons lawfully employed, or When an attachment has been made, any- 
caused or'tended.to' canse danger to human private alienation of property, or payment of a~. 

` life; health or safety or. catised or tende to` debt, te., etc., fe void (section 276, Civil 
caise a riot or affray. Itis almost absurd lo Procedure Code, 1882, corresponding to.section , 
suppose that it could have any such conse- 64 of the Code of 1908). 
quence, and it need hardly be saidthatno at- 
tempt whatever was made to prove anything - 
š of the kind in the present case. On this ground - “tached. property (including the payment of 
< alone the conviction would have been bad. debts in contravention of a prohibitory order). 
But there i is more to be said. As pointed” As Sir R. Garth in the case above cited. 
out by Mayne in his Commentary. in section ` referred to committal for contempt, it may be 

188, it was held (by Sir R. Garth, Chief Judge “well to say that while the Chartered Indian - 

of the-Calcutts High Court) in In the matter High Courts have the power of attaching and-’ 

of the petition of Chandrakanta De. (1) as long committing for contempt, under their Letters 

-agoas 1880, that section 188 does not apply to- Patent, other Courts in India, subordinate 

orders in Civil Suits between party and party, Courts at least, appear to have no such power. 

and there has been no decision to the ney ‘Section 151 of the new Code of Civil Proce- 


since as far as I am aware. 3 
n dure can hardly be taken to change the 
- Moreover, in section 136 of the Code. or 1882, situation. in this respect. If, -therefore, 


„it pin ak dak Ak ap Bn eee in the present case the ` applicant was directed 
; ie SE d ae T a of die ents; kiyi? ba by ‘a prohibitory order issued under O. XXT, 
S ee a erg r. 46, not to pay a debt to any one whatsoever, 


deemed to. be an offence - under seétion 188, - 
and disobeyed that order, the only penalty is | 
Indian Penal Code.” Such w provision would that heds-slill liable for the amoubt, 


-have been unnecessary E the pai The'coviction and sentence are set aside.. 
T amounted to an o ence under section. mm fine, if paid, is to-be refunded. 


It may. be noted that in Wa Code ai 1908, 2 ee 
6 Gad; i70.L. B. 356. $ : 4 - Application allowed, 


- This no doubt explains “why no special 
panishment is provided for alienation of _ at- 
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EMPEROR V. NGA U THIT, f 


ae (sc. U B. R. 1909, II, Penal Code, p. 23.) 
‘UPPER BURMA JUDICIAL COMMIS- 

Or: SIONER'S COURT. 4 
| UBIMINAL Revisox No. 201 or 1909.. 

: June 15, 1909. 
Present:—Mr. Shaw, J. C. 
EMPEROR 
versus 
NGA U THIT. 

Tenal Code (Act XLV of 1880), 8 447—Crimtnal 
trespts+—Driving cart over Gavernment waste land— 
Municipality putting up notices prohibiting cart traffic, 
Intention necessarg to constitute cremnal trespass. 
Burma Muncipal Act (ur of 1898), 2. 78, cls. (f) 


and (9). 
The accused drove a cart over Government waste 


land in respect to which the Municipality had put up 
notices prohibiting cart traffic. The accused was. 
convicted of criminal trespass on the complaint of the 


Municipal Seoretary: , 

Held, that the conviction was bad and illegal. The 
ground was not a street, as defined in section 2 of the 
Municipal Act, and was not vested in the Municipal 
Committee as such under section 78 (g) of the Act, 
and it did not appear that tho Government had 
transferred the land to the Committec for local public 
purposes under section 78 (f) 

Consequently trespassing on the land in deflance of 
the Municipal notices did not involve any of tho 
intentions necessary to constitute the offence of Crimi- 


nal trespass. 
The Madras Anonymous Cases Nos. 140 and 151 of 


` 1870, 5 M H. C.R. App., 38, relied upon. 

| If the Government itself ‘had issued such notices, 
. the intention to commit the offence of disobeying 
the orders would presumably be inferred 


“If the notices were good, the accused could hardly 
be held to have had the necessary criminal intent, 
unloss it was proved that he was aware of the 


prohibition. 
Mr. H. M. Lutter, Government Prosecutor, 
for the Crown. 


Judgment.—The accused, 
Thit, was convicted of criminal trespass under 
section 447, Indian Penal Code, and fined Re. 1 
or in defanlt one ‘day’s rigorous imprison- 
ment for driving a loaded cart across a piece 
of open ground said to be Government waste 
land, and to be used asa playground by the 
boys of the High School. The Municipality 
had stuck up printed notices in Burmeese 
forbidding people to drive carts across the 
ground, und the Municipal Secretary was the 
complainant. There is nothing to show that 
tthe public have a right-of-way over the 
ground. On the contrary, the presumption 
is, that they have not. Hence the ground is 
not a street,” ar defited in section 2 of the 
Municipal Act, and is not vested in the 

`Municipal Committee as such under section 
78 (g) of that Act, 
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. behalf of Government. 
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It does not appear that the Government 
has transferred the}land to the Committee 
for local publio purposes under section 78 (f). 
This being so, trespassing on -the land in de- 
flence of the Municipal notices would not ap- 
pear to involve any of theintentions necessary 
to constitute the offence of criminal trespass 
(Cf. The Madras Anonymous Cases Nos. 140 and 

El of 1870 (1)—cases amon identical with 
the present one). 

If the Government itself. had issued such 
nctices, the intention to comit the offence of 
disobeying the ordera would presumably be 
inferable(Of. The Madras Anonymous Case No. 
67 of 1869, (2) where the Sub- Collector was 


A authorized. to order land not to bə cultivated, 


ard the accused entered upon the land in 
cultivate it in defiance of the Sub-Collector'’s 
order; and contrast the Anonymous Cases No. 
440 of 1869 (3) and No. 189 of 1882 (4): 
waere no orders had been issued). 

It has been held that land, the property, of 
Government, must be taken to be in the pos- 
session of the local Government officers on 
See Qucen-Hmpress v. 
Faktrgacrda (5). But here there was no notice 
by Government or the local Government 
oficers. Moreover, ib was. not shown that 
the accused was aware of the notices. He 
said that he did not see them. If the notices 
hed been good‘ the accused could hardly be 
held to havehad the necessary criminal intent, 
uuless'it was proved that he was aware of 


“the prohibition. 


The Municipal Secretary in his preliminary | 
examination said that the accused, by driving 
his cart over the ground, caused damage to’ 
the ground, and I apprehend it is because 
carts do damage, that E is desired to keep 
them off. ` 

The accused might PE been lained, and 
presumably might have been convicted, under 
section 426, Indian Penal Code, of mishief. 
Bat he was not so charged, and there is, of 
course, no evidence on the record that 
damage was caused. 

I, therefore, set aside the conviction and 
sentence, and direot that the fine be refunded. 


Petition allowed. 
1) 5 M. H. O. RB. App. 88. 


12) 5 M. H. O. R. App. 17; Weir ard Ed. p 3I; 
: (3) Weir 8rd Ed. p. 810. 

{4) Weir 8rd Ed. p. 316. 

:6) Batan Lal’s unreported Criminal Cases, 1862-- 
1838 p. 393, 
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_ EMPEROR v. NGA TUN ZAN.. 


(8. ¢ UF B. È 1909, IL Workman's Breach ‘of . 
Contract, p. 1.) - 


. UPPER ‘BURMA JUDICIAL: COMMIS. | i 


SIONER’S COURT.” ~ i: : 
i Caran at Buavision No. 177, ce 1909.. 3., 
í June 22, 1909.’ G oy! 
Present:—-Mr. Shaw, J. O. ae 
, EMPEROR - | 
f -VETSUS haz 
NGA TUN ZAN. ` f 

Workman's treach of Contrait Act (XII if 1860), 
whether applicable to contracts with Government—Pre- _ 
amble does not limit the Act to private manufactirers— ' 
&1,-Cl.1, Proceedings under, not im the nature of re- 
gular suit_—Prover order not of discharge but ° of, dis 
missal af co uplant. 

The Workman’s Breach of Contract Act is applicable 
toa contract made with Government, and a Govern- 
ment officer carrying on business on behalf of Govern- 
ment can avail-himeelf of the Act. p 
. Thé'preamble of tho Act cannot be construed as 
limiting the operation of the Act to private manu- 
facturers, carrying on business for their private gain. 
ioe Emperor v. Ramah, 8 L.B.B. 88, dissented 

m. 

Quesn-Empress v` Indarjit, 11 A. 262, referred to. 

Proceedings under the 1st clause of section 2 af the 
Actare notin the nature of a regular snit but of 
miscellaneous proceedings in which the appropriate 
order would be one dismissing the complaint and not 
an order of ‘ discharge ’. 

Phul Singh v. Sin Hla, U B.B. 1902-03, I, W.B. of 
c. Act, p. 1, relied upon. 4 
Mr. H.M. Lutter, Government Prosecutor, 

for the Crown.” . 

Judgment.—the “Deputy Cir 
vator of Foresis made a complaint to the Sub- 
Divisional Magistrate under section 1 of the 
Workman's Breach of Contract Act: (XIIL 
of 1859) against the respondent, Tun Zan. 

- The Magistrate, on the strength of the - 
Lower Burma Full Bench decision in King- 
Emperor v. Ramiah, (1) held that “Govern- 
ment‘ Officers could -not, avail themselves of 
the Act, and “discharged” the respondent. 

` The present application is presented by the 
Government Prosecutor on behalf. of the 
Local .Government. He-contends that the’ 
Magistrate was wrong, that he’ was not. 
bound by the Lower Burma decision, and. 
thatthe view taken by the Chief Judge, and 
not that'of the two Judges who „disagreed“ 
with him, was correct. 

- As regards the preamble the. wile given: by 
Maxwellon which ‘the learned Chief Judge 
relied is, I think. conclusive. _ 

The case of Queen-Empress v. Tndarjêl. (2) 
towhich the GovernmentProsecutor bas drawn 
my attention is a useful illustration. It was 


1 (1) 8L. B. R 33, (2) 114,7262. > $0) 
aH 


” 


‘Th DIAN CASES, ` 


constitute the offence under section 2 is 


- of section 1, 


other pl aces,: 


t 
Be? 
argued there on. the basis’ of the preamble 
that fraud’ was an essential ingredient requir- 
ed to be proved’ in order to sustain a ¢onvic. 
tion under ‘section 2, because, it ‘is said that 
the mischief aimed ‘at is fraudulent breach of 


„contract on the part of artificers, workmen 
-.and labourers. 


But Mr. Justice Straight 
held that the terms of the preamble could 
not be called in aid to restrict in operation 
‘or cut down the enacting sections, where 
the language of. those sections was clear. 
He observed: “The purpose for which a pre- 
amble is framed toa Statute ‘isto indicate what 
in general, terms was ‘the object of the 
legislature i in passing the Act, but it may 


“well happen that thes’ géneral terms will not 


indicate or ‘cover all the mischief which in 


. the enacting portions of the Act itself are 


found to be provided for.” He referred to 
the striking instance mentioned by Maxwell 
‘in which, in the preamble, a ‘Statute. was 
spoken of as being directed against, the 
‘abduction of heiresses and other girls with 
fortunes, yet the body of the Act was ‘applic- 
able to, anid made penal, the abduction of, all 
girls under 16 years ofage (Maxwell on the 
Interpretation of Statutes, 4th Edition, page 
67). Similarly, the learned Judge held that 
in the case before him as the séction, which 
invests a Magistrate with powers to deal with 
the person brought before him, contains no 
mention of the word ‘fraudulent,’ it would be 
legislating and not interpreting the Act to read 


.that word into the section, and that the ele- 


ment the Magistrate is to look for as going to 
“the 
wilful and without reasonable excuge, neglect- . 
ing or rezusing to perform the contract,” ete. 

Similarly it-appears tome that the words 
“any master or employer resident 
or carrrying on business,” are not to be re- . 


~- stricted to the particular classes of persons, 


“manufacturers, tradesmen and others in the . 
several Presidency Towns . and in. 
’ who are mentioned in the pror 


amble. . 
The reports of the. English cases velchred - 
to in the Lower Burma judgment - -are not 


“available, but, as far as I am in'a position 
to judge from the references made to them, 


they do not, in my. opinion, support the con- 
clusions of the majority. | 
I do not think that Mr. Justice Fox was 
correct i in his view that in ordinary, language 
“to garry’ on business” isa phrase applicable 
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only to private persons working for their own 
‘private gains, ind not- applicable to an 
Asylum Board who carry on business for the 
benefit of the charity, or to a Government 


' department which carries on business for the. - 
- Ina regular warrant case, it would not have 
` been necessary to set it aside before ordering 


benefit of the public revennes. 

The expression, in my opinion, may be 
applied to such cases without doing violence 
to the common interpretation. I do not, there- 
fore, consider that it is ambiguous. But if it 
were it is impossible to find any help towards 
its construction in the preamble. 

In view of what has been said above, the 
preamble cannot be construed as limiting 
the operation of the Act to (private) manu- 
facturers, eto., carrying on business (for their 
private gain). 


I venture to express my entire concurrence ` 


in the opinion of the learned Chief Judge. 
The mischief aimed at is the breach of 
contract by workmen, artificers and labourers 
who have received money in advance for 
work they have contracted to perform and 
the insufficiency of the remedy open to the 
master or employer by way of civil suit. 


And the Act is applicable to any artificer, 


workman or labourer who has received from 

any master or employer resident or carrying 

on business in the locality in which the Act 

is in force, an advance of money on account of 

work, etc., if he wilfully or without lawful 

or reasonable excuse neglects or refuses to 
“perform the same, etc. 

In the present case the Deputy Conservator 
of Forests was carrying. on Forest business 
on behalf of Government in the locality in 
question, and the contract was entered into 
in connection with that business. I am 
of opinion that the casé comes within the 
Act, 

The decisions of the Lower- Burma Chief 
Court are not binding upon the Court in 
Upper Burma as those of this Court are. 

It follows that the Magistrate was in error 
in holding that the Workman's Breach of 
Contract Act was inapplicable toʻa contract 
made with Government. 

It does not appear why the Magistrate 
passed an order of discharge. If this was a 
case of a prosecution for an offence at all, ıt 
was “a summons case” as defined in section 
4 (1) (v), Criminal Procedure Code, and the 
proper order would have been one of acquittal. 
But the more correct view is that proceedings 
under the Ist clause of section 2 are not in 


nature of a-regular case at all, but of -miscel- 
laneous proceedings in which the appropriate 
order would be one dismissing the complaint ` 
[See Phul Singh v. San Hla (3). 

If the order of discharge had been made 


further enquiry [See Mi The Kin v. Naga E 
Tha (4)]. -But as it was inappropriate I get 
it aside, and direct the Alagistrate to make 
further enquiry into the complaint. Hig 
attention is drawn to Asgar Ali v. Swami (5) 
and Nga Tun v. Fazal Kadir (6). 

(8) U. B. R. 1902-03, I W. B. of C. Act p. 1 

(4) U. B. R. 1904-06, I Oriminal Pro. p. 19 

(5) U. B. R. 1902-08, I W. B. of O; Aot p.3. 

(6) U. B. R. 1904-06, I W. B. of C. Act p. 1. 





(8.0.19 M. L. J. 757; -M L. T. 66.) 
MADRAS HIGH COURT. 
Second Civin ArpeaL No. 1854 or 1907. _ 

- November 30, 1909. 

Present:—Sir Arnold White, Chief Justice 
and Mr. Justice Krishnaswami Aiyar. 
MOTHE ACHAYYA GARU AND OTAERS— 
as > APPELLANTS 
rersus i 


Tue MUNICIPAL COUNCIL or ELLORE 
— RESPONDENT. , 

Madras District Municipaitites Act (IV of 1884), &. 
168 (1) and (8)—Projections m front of a building— 
Right to compensation . , ` i 
: Sub-section (1) of section 168 of Madras Act (IV of 
1884) applies to any projection which is made in front 
of a building which is in a publio street. Tho words 
“ in any publio street” in the sub-section refer to 
“building or land” and not to projection. 

The right of compensation given by sub-section 8 of 
the said section is given to the party aggrieved whero 
the making of the projection did not contravene any 
provision of the law. 


Tho words “lawfully made” in the sub-section do , ` 


not mean, made under the license of the Council 


since the Act came into operation. 

The remedy of the aggrieved party where the pro- 
jection has been unlawfully removed by the Council 
is by a suit for compensation and not by a suit for 
injunction z 

Second appeal against the decree of the 
Subordinate Judge’s Court of Kistna at 
Ellore in Appéal Suit No. 47 of 1906, pre- 
sented against the decree of the District 
Mansif of Ellore in Original Suit No. 122 of 
1904, . 

Mr. P. Nagabhushanam, for the Appellants. 

alr. T. Prakasam, for the Respondents. i 

Judgment.—Reading section 168 (1) 
of Act IV of 1884 in its ‘grammatical sense, 
the sub-section applies to any projection 


` 


. made under the license of the Council since ~ 
the Act came into operation. We see no 
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which is made in front of a building which - - 
is in a public ‘street. We think the words $ 
s =  -Sscorp OryrL Aepgat No. 431 


in any public street” refer to “building or 
land” and not to projection. It is quite 
clear that in section 169 of the -Act as it: 
“stood originally, the words public street kad: 


reference to buildings or land .and not to . 


verandah, balcony ete. This is equally- clear 
as regards the section as amended by the Act 
of 1897. - < PANA ; 

We think the pandal in question -is a 
jection-in front of a building which is 


pro- 
ma` 


public street within the meaning of section . 


168'(1) of the Act.: This being so, it ‘was 
within the powers of the Municipal Council ‘to 
cause it to be removed. Sub-section 3:of the 


section gives aright to compensation to a. 


person who has ' been injured-by the exercise- 
of the powers conferred by -the section. We 
have’. been asked to. hold that ‘the words 
“Iawfally made” “in the sub-section mean, 


reason for placing so restricted a meaning 
on these words. We'think the object af the 
sub-section was to give aright to componsa-. 
tion in cases where the mak’nz. of the pro- 
jection did not contravene any provision of- 
the law. Section 138 and section “189. of the. 
Madras Towns Improvement ‘Act (Act IT of 
1871), which are taken from gections.69 snd 


` 70of the English Towns Improvement Clauses’ 


‘Act 1847 (10 and 11 Vict. C: 34), make- it 
clear that compensation should be recover- 
able‘in cases in which the obstruction or pro-’ 


~ jection was lawfully made before the Act. 


- missed. 


There ig no reason ‘why we should puta 
different construction oh sub-section 3 of gac-. 
tion 148 of the Act of 1884.. - 

In the present. case the plaintiffs’ remedy, 
if they have acquired any right, is to recover. 
compensation, and suit for an injunction 
will not lie. The suit has been rightly dis- 


_ The second appeal is dismissed with costs.’ 
4 Appeal dis missed. 
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rr ` (s.c. 11 Bom. I: R.. 1826.) - 
“ BOMBAY HIGH COURT. 

4 oF 1909. > 
Be a October 5,-1909, `- ae 
Present:—Sir Basil Scott, Km, Chief Justice’. 
~ and Mr. Justice Heaton. -- i 
BAI DIVALI—PLAINTIFRF— APPELLANT 

A © versus EAS 
VISHNAV MANORDAS axp OTHERS — 
.._ De¥anpanrs—Responpenvs. 
Ciril Procedure Code (Act V of 1903), 
Decree nat drawn up— Appeal, 4 7 
` . In an administration suit by thè plaintif-appellant 
to have -aêcounts taken of the estate of her deceased 
father the Oourt of first instance: raised and decided 
in the affirmative the isme No. 3, which was to the_ 
following effect: Whether the deveased, who had 
left a Will, had disposed of his whole’ estate by the 
Will-P | Upon-this finding the Court appointed a re- 
coiver of the -estate -during tha pendency of the suit, 
~ but no decree was drawn up in pursuance -of the 


e» 3 (2)— 


| Court's finding on the said issue : 


Held, that no appaal lay in the absenca ofa decree, | 
but had the appellant “applied to ‘the Court that u 


decree should be drawn up against’ which an appeal 
could have bsen preferred, tho rosult might have been 
~ different. eS : 


Appeal from the decision of Dayaram 
Gidamal, Esquire, District Judge of Ahmed- 
abad, in Appeal No. 302 of 1908." i 

Mr. G. S. Rao, for the Appellant. 

_ Mr. Branson, with Mr. T. R. Desai, for the 
- Respondents. ' i Wa 


Judgment.—Tn this eade tho Subor- 
dinate Jadge'in an administration snit upon 
issue No. 3 decided in effect w substantial 
question of right between the parties, and 
having so.decided he appointed receivers of 
all the property in question in the suit. i 

An appeal was preferred from his judgnient’ 
to the District Jadge and it was sought to 
challenge in appeal the finding upon the third 


issue on the ground that: it was a decree. Ib ` 


was, however, objected -that there was no 
' decree and the:learned District Judge held . 
that there was no decree which could be the 
subject of an appeal,- Ho, therefore, disposed 
of the appeal confining the objections of the 
appellant to the order for the appointment 


Against his decision with reference to the. 


- appointment of receivers, no sécond appeal - 


“would lie, but the appellant comes here in 


` second appèal contending that there has been 


a decree with reference to the question raised 
in the third issue and.. that the- learned 
District Judge was wrong in declining to hear 
the appeal with reference-to it, 


2 
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Nowa “decree” under the Civil: Procedure 
. Code means - the formal expression of an 
adjudication which, so far as regards the 
. Oourt expressing it, conclusively detarmines 
„the rights of the parties with regard to all or 
any of the matters in controversy’in the suit 
and it may be either preliminary or‘final. : 
It was apparently: the opinion of the 
Jearned District Judge that’ if the decision 
upon the third issue had been embodied in 
a formal’ expression, such as is contemplated 
by the Oode: aud -called a decree; still no 
appeal would have bsen maintainable, With- 


_ out.saying-that we agree with the Judge-in 


his hypothetical opinion, we think the appeal 


to this Court-cannot be, entertained because ` 


there is in fact no formal decree. A reference 
‘to Order XX will show that a decree is 
something ‘different from a judgment.- The 
decree has to agree with the judgment and 
. Rule 6 and Rule 7 prescribe what the decree 
shall contain. Section 33 also leads to the 
same conclusion. for it provides that the 
` Court after the case has been heard’ shall 
pronounce judgment andon such judgment 


¿a decrée shall follow; that jadgment may be : 


either preliminary or final. : 
n The appellant has only herself to thank 
for this result. If as the unsuccessful, party 


-she had directed her. agent to apply that a 


decree:should‘be drawn up against which an 
appeal could Have been preferred, the result 
might have been different. But we cannot 
allow the provisions of the Civil Procedure 
Code to. be ‘disregarded by appellants who 
‘seek to. take advantage of.the rule which 
allows of appeals from decree. Woe, therefore, 
dismiss the appeal with costs, 
5 Appeal dismissed. 


-_ (s. 0. Ì1 Bom. L. R. 1330.) 
- BOMBAY HIGH COURT. . 
Ssconp Civit Arrear No. 598 or 1907. 
‘ October 5, 1909. ` . 


` Present: —Sir Basil Scott, Krt., Ohief Justice , 


„>a and Mr Justice Heaton. : 
MAHARANA SHRI DAVLATSINGHJI— 


“ DEFENDANT—ÅPPELLANT ` 5 a 
p : ` versus 
KHACHAR HAMIR MON —Pratstizx— 
i - RESPONDENT. ` ` 


| Provincidl'Smail Cause Courts Act (IX of 1887), 
48, 16, 37,32 and Sch. If, cls. 4 and 31—Suit to re. 
cover share of produce of immovable property lawfully 


- 26, followed. 


4 


8 - INDIAN casa, takod 
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> 


collected by defend mt—Decret of Court ixvrsted with- 


` the jurisdiction of. Small Cause Court ix final—d ppeal” 
>> heard without jurtsdiction—No objection to uppeal taken 
“by the opposite party—Uonauct of ptrties—Jurisdic- 


tion, , -~ 

` Plaintiff sued defendants for recovory of Rs., 12-113 . 
representing his share in the produce -of certain, 
immovable property which was collected and lav!” 


fally: received by defendant No 1 and which it was- 


his duty to pay to tho plaintiff : 


', Held, that the suit being for money “had and, re- | 


coived to the plaintiff's’ use is cognizable by the Court,’ 
of Small Causes. a a i 

Damodar Gopil Dikahit v. Chintaman Baltrishna 
Karve, 17 B. 42, followed. . 

It doesnot fall under clause (4), Schedule 2of Act 
IX of 1837, in that it is note- suit for possession of 
immovable property or for recovery of an intorest in ' 
such property, nor does it fall within clause (81), be- 
cause it is not alleged that thé produce was unlawfully 
received by the defendant No. 1. h 4 eS 
. The suit in this case was filedin and disposed of’ in ~ 
favour of the defendants by the Subordinato Judgo 
invested with the jurisdiction of a Judge ofthe Court 
of Small Oauses. On appeal the District Judge! 
passed a decree in favour of the plaintiff, Defendant’ 
No. 1 appoaled to the High Court on the ground phat 
the decree of the Subordinate Judge was final undar' 


-section 27 of the Provincial Small Cause Courta Act- 


and that tho District Judge, therefore, had acted: 
without jurisdiction in hearing an appeal thorefrom.. 
The respoundent (plaintiff) contended that as the 


defendants had not objected to the jurisdiction of the’ ` 
- District Judge in appeal it was too late for (hem now, ` 


by reason'of the conduct of the parties, to take _the’ 
point that there was no appeal from the’ decree of 
the Subordinate Judge: ` i ` 

Held, that the Distriot Judge ‘had no jurisdiction 
tò hear the appeal and that the conduct of.the parties 
could not give him jurisdiction. No antount of ¢onsert 
could confer jurisdiction whore no juriadiction existed. 

Iedyurd v. Bull, 13 I. A. 184, 9 A. 191, Minakshi 
Naidoo. y. Subramanrya Bastri, 14 I. A. 160; 11 AL’ 


Appeal from the decision of L. P: Parekh, 
Esquire; Judge, “ab Ahmedabad,- in Appeal 
No. 214 of 1904. ©. eee ` 

Mr. G. S. Rao, for the Appellant. ~ - -~ 


- : The. Hon'ble. Mr. G. K. Pareth, for th 


t oaa 


Respondent: , 
: Judgment.—tTheplaintiff in this case 
sued the defendants for Rs. 12-11-6 répresent- 
iog his share in the produce of certain 
immovable . property of the value: “of 
Rs. 45-0-9 which was collected-and lawfully 
received by the defendant No. 1 in the Samvat 
year 1957 but which in accordance with the 
practice of previous years it was his duty to - 
distribute partly io the plaintiff. ' i 
The case is in all respects similar to that of 
Damodar Gopal Dikshit v. Ohintaman Bulkrishna 
Karve (1): - j : 
‘It is a suit for money had and received _ tọ 
(1) 17 B. 42, - wah ge Sa 
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“the : plaintiff's use. It does not, fall ‘ander’ 


. clause -(4), Schedule Il'of Act LX of 1887, in . 
“to taka: the point that there-was: no. appeal 


“athe it-is'not.a suit for possession of -immov- 
able property or for recovery of an interest 


` in such property; nor does it’ fall «within 
- clause (31) because it is not alleged that the’ 


produce was - unlawfully received by the 
defendant. That ‘being so the sub: was’ 
cognizable by the Court of Small Causes. ` 
_ Section 16'of the Provincial. Small Cause 
Courts Act provides that- “save as expressly 
provided by this Act or by any: other enact- 
ment for the time “being in’ force, a suit 
cognizable by a Court of Small Causəs shall 
“not be tried by’any other Court having juris- 
diction within the local limits.’”, 

By, section 32 of the same Act itis povided - 


_ that “so much. of Chapters IIL and IV as 


_ relates to the exclusion of the jurisdiction of 
other Coutts in suits “cognizable by Courts of . 


_ Small Canses,- appliès to Courts invested by. 
„or under any ‘enactment for the time being i ia 


force with the jurisdiction of a Court-o7-Small 
"Ganges? 

. Tho-plaint in the present suit was filed in 
the Court of Second Class Subordinate Judge - 
of Dhandhuka and Gsgo wh» was icvested 
with the jurisdiction of a Judge ofthe Court . 
of Small Causes. He tried the suit and passed 
a decree in favour of the defendants. That 
decree undersection 27 ofthe Provincia: Small 
Cause Conrts Act was final. . . <: 

_ Notwithstanding its finality an appenl' yas 
preferred to the District Court of Ahmedabad. 

The Judge remanded.the case and, after ‘the 
remand order had been complied with again 

entertained thé appeal and passed a decree 
in favour of the plaintiff. for. Rs. 11-8-0 and 
costs. 

From that decree an appeal was preferr ed 
to this Court. But-on the appeal coming on for 
hearing the pleader for the. defendante ‘sub- 
mitted that ‘the decision of the Second Class 
Subordinate Judge was final under section: 27 
of, the Provincial Small Oause Courter Act, 
and that, therefore, the appellate Corrt of 
Ahmedabad had acted without jurisdicsion i in 
disposing of the. appeal and asked that his, 


second appeal might be taken to be an applica- ` 


tion under section 115 of the Oivil Procedure 
Code in revision. 

It has been, contended on behalf cf the 
respondent that a second appeal does lie and 
that it lies by reason of the conduct of-the 


, partion that as the defendants oe not cbjegt- 


„ed to the PEAN of the Ahmedabad 


Court in appeal it was too late for them now 


from the judgment of the first Court, and 
in‘support of that argument reference was 
made to Suresh Chunder-Mattra v. Kristo 
Rangini Dasi (2) and Parameshwaran. Nam- 


| budiri v. Vishnu Embrandri (3). 


It appears to us that having regard to the: - 


decision, of the Judicial Committee in Ledgard 


tv. Bull (4) nnd in Minakshi Naidoo v. Nub- 


ramaniya Sastri, (5), we must accept the 
argument .of the appellant and we. must 


hold that thelower appellate Court had no . 
_jurisdiction to try “the case and thatthe 
conduct ‘of the parties could not give it - 


„jurisdiction. The Jndicial Committee in the 
second of the above-mentioned cases at page 
166 say :“Ithas been suggested, and it. is 
not right altogether to pass that suggestion 
over, that, by reason of the course pursued 


by the-present appellants in the High Court, 


they have waived the right which they might 
have had to raise the question of want of 
jurisdiction. But ‘this view appears to their 
‘Lordships to be untenable. No amount of 


- consent under such circumstances could confer 


jurisdiction where so; jurisdiction, exists. 
Upon this point it may be convenient to refer 
to the judgment of their Lordships delivered 
by Lord Watson in the comparatively recent 
case of ‘Dedgard v. Bull (4).” 

Now we hold upon the words of otin 32 
of the Provincial Small Cause Courts Act 


_that the exclusion of the jurisdiction of all 


Courts not vested in Small Cause Court 
powers is indicated in express terms, and the 


position of the appellate Court in Ahmedabad ` 


was that it was a Court where, in the words, 
of the Judicial Committee, no o jurisdiction 


-existed. 


We, therefore, set aside the decree of the 
lower- appellate Court and restore that of the 
Second Class Subordinate Judge, but having 


regard to. the conduct of the appellant wé 


make ma order as to costs, 


(2) 21 C. 249, | 
2 27 M. 478. ; 

- (4) 18 L AD 184;9 A. 191 
(5) 14 1. A. 160; 11 M. 26 


~, Dare reversed, | | 
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RAMRAO GOYINDRAO r. THE SEORETARY OF STATE FOR INDIA. 


'"*(s. o. 11 Bom. L. R. 1838). 
BOMBAY HIGH COURT. 
-Fiksr Crvit-AppgaL No. 21 oF 1909, 
an = November 9, 1909. 
- Present:—Sir Basil Scott, Kr., Chief Justice~ 
' “and Mr. Justice Batchelor. 
RAMRAO GOVIND BAO—PLAINTIFF-— 
= - APPELLANT <. ` 
`e versus, 
Tus SECRETARY or STATE ror INDIA: 
— DEFENDANT— RESPONDENT: 

Act XT of 1852, Bch. d.r. 2, Schi B. r. 10—Bakva 
Tnam—Saranjam—Decision ofi "the Inam Commissioner, 
finality of Title to saranjam estate to be gorerned by 
Government rules—Suit against Government i. 1eg 0d 
to Saranjam land—Jurisdiction of Civil Oourts—Re- 
tenue Jurisdiction Act (X of 1876), 8. 4, sub-s. (a). 

The decision of the Jnam Commissionor as to 

_ whether a certain estate is strva tam or sivaniam 
is, by virtue of the provisions of rule 2 of Schedule A 
of Act XT of 1852, final as regards the land and in- 
terests concerned: i in the decision. 

Once the Inam Commiasioner decides ‘finally that a 

_ certain estate ig saranjam thetitle to and continuance 
of the estate must be determined, under Schedulo B, 
rule 10 of Act XI of*1852, under such rules as 
Governnient may, find it necessary, to issue from 
time to time. 

A suit against Government relating to land held 
as saranjam is excluded from the jurisdiction of Civil 
Courte by the provisions of sub-section (a) of section 4 

. of the Revenue Jurisdiction Act X of 1876. - ` 

~ First appeal from the decision of T. D. 
Fry, Esquire, District Judge of Dharwar vin 
Civil Suit No. 3 of 1907. 

Mr. K. H. Kelkar, for the Appellant. 

Mr. GS. Rao, for the Respondent. : 

. ` Judgment.—One Pandurangrao, the 
grandfather of the plaintiff and the second de- 
fendant, was the owner of one-fourth share of 


‘the’ Hebli estaté in the Dharwar district. On _ 


his death in 1699, Government on the ground 
that the property was Saranjan resumed 
Pandurangrao’s one-fourth share and granted 
it to Narsingrao: That order was cancel- 
“led by the- Secretary of State. and by- his 
orders the property -was granted to Vithalrao, 
the second defendant. 
The Collector of Dharwar, as ‘the: guardian 
of Vithalrao, has taken the property into 
"his possession and the plaintiff, who claims- 
“ to hold as one of the heirs of Panduratigrao on 
` the footing of the estate being a Sarva Inam 
of Pandurangrao, sued the Secretary of State 
and Vithalrao’ for a declaration of title. and 
for possession. He seeks to have-it declared 
that the immovable property in suitis the 
_Sarva Inam property of the plaintift and” 
“. gannot be o taken from his possession by. 


cee 


‘Government or its officer's or or re- sakan to any 
~ one- else. 


The question whether the Hebli estate- was 

Barra Inam or Sardnjam, was decided, „by the 

Inam Commissioner, Major Gordon, in’ July 
“7858, under the provisions of Act XI of 1852. 
- The- fram Commissioner then recorded his 
decision that the claimant's title (the .claim- 
ant being.an ancestor of the plaintiff) to 
hold Kasba Hebli in Sarva Inam was invalid, 
and he held that- 16 was in fact a Saranjain 
>roperty. 

: The decisioin of the Ean Gan sanan 15, 
>y virtue of the .provisions of rule 2 of 
Schedule A of Act XI of 1852, final as re- 
“gards the land and interests concerned in the’ 
decision. But once it has been decided final- 
ly by the nam Commissioner that the 
, Hebli estate-is Saranjam the title to and 
continuance of the estate must be determined, 
ander Schedule B, rule ‘10 of the Act, under 
such rules as Government may find it neces- 
sary to issue from time totime. - 

On the 17th of May" 1898, Government 
passed rules for. the regulation of the con-. 
tinuance and resumption of Saranjam estates, 
and those rules apply to the Hebli estate -as 
well as to other Naranjams. In accotdance - 
with those rules, the estate wus upon the death 
of Pandurangrao resumed by Government and 


~ ze-granted, and. as-a result of the. revision.- 


` effected by the Secretary, of State the share 
of Pandtrangrao in the Hebli Saranjam ‘bag | 
, been re-granted to Vithalrao, the second de~ 
' fendant. ` 
This then ir a: suit against Govern 
relating ty land he'd as Saranjam, and is, 
therefore, excluded from the jurisdiction of the. 
Oivil Courts by the provisions of sub-geccion 


(a) of section 4 of the Revenue Jurisdiction Act. 


X of 1876. The District Judge was, there- 
fore, ‘right in holding that he had not juris-- 
diction to entertain the suit. It has been 
suggested ihat the plaintiff has acquiréd cer-.' 
tain-occupancy-tights in the estate of which he 


_ cannot be deprived by any decision of Govern- 


ment under the Saranjam Rules. This is ob- 
wious'y an after-thought suggested by the 
decision of this Court in Ganpatrao Trimbak 
Patwardhan v. Ganesh Baji Bhat (1). Ib was 
2 point which was not raised in the plaint- 
but is mentioned in the memo. of appeal for 
the first time. .Itis a question which, we 


think, ought not to be decided in this suit,- ~ 


(1) 10 B. 112. 


‘ . possession. 


‘ 
~- 1 
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and we, therefore, -abstain. from Sepchactns between the parties has, been apparently 


any opinion upon it. : 

We confirm the decree of. the District 
_Judge dismissing the suit. and we Cismiss 
“this Apya with costs. 

_ Decree confirmed. 





; : ~- i 
(s. 6.11 Bom. L. R. 1336.) | 
BOMBAY HIGH COURT. 
SECOND Civ, Aperan No. 934 or 1908, 
“July 13, 1909. 
_ Present: Mr. Justice Chandavarkar and . 
Mr. Justice Heaton. - 
KRISHNA TANHAJI—Davexpant— 
APPELLAKT 
‘ versus ` 
_ ABA SHETTI PATIL—Puirntier— 


: - RESPONDENT. 

Transfer of Property Act (IV of 1883), 8. 54-—Sale— 
Compromise— Compromise affeting lind leas’ than 
Rs. 100 in ralus— Registrai n—Delrvery of porszssion. 

The nature ofa compromise is thatit is ‘an ac-, 
knowledgment of the existing rights of-the partias and 
- no delivery of possession is necessary in order giro 
effect to it 


: A compromise affecting land, less than Rs. 100 i in” 


value, was not registered, nor was it accompan ed by 
delivery of possession : 

Held, that as the transaction was not a ‘sale, de- 
livery ‘of possession was not ‘essential in order to. 
validate it. 

Appeal: from the decision of B. C. Kennedy, 
Esqaire, District Judge, Nasik, in Appeal No. 
17 of 1908. 


Facts.—Some four years boforë this 


suit the plaintiff respondent prosecute the 
defendint-appellant for damaging his crop3 .: 
on the land in suit. Seeing that the prose- 
' ontion was.about to fail he entered into 
‘a compromise (Exhibit No. 29) wherebr he 
assigned a portion of the land to_ the ds- 
: fondant. In 1906 he instituted a suit for, 
The Court of first instance dB- 
‘missed the suit regarding that portion of the 
land to which the compromiss related. The 
lower appellate Court reversed the decres of _ 
the first Court on the ground that the com- 
promise “is not registered and the trarsno- ° 
tion was not completed by actual delivery.’’- 
The defendant appealed to the High Cairt. 
- Mr. R. 8. Pandit and Mr. Manubhai Nanı- 
bhai, for the Appellant. 
The Hon'ble Mr. D. A. Khare, for’ ibo Re- 
sponded“. 


7 I Mec 


treated Ey the learned District Judge as a, 
“sale, whic under the provisions of the Trans- 
“for of Property Act requires a delivery of 
possession -in order to validate it. But the 
terms of the deed do not bring the trans- 
action wichin the category of a sale; as de- 
fined in tLat Act. The document in question 
merely embodied a compromise between the 
parties and as held by the Privy Council in ° 
Rani Mewa Kuwar v. Rani Hulus Kuwar (1) 
the nature of a Gompromise is that. it is 
an acknowledgment of the existing rights of 
the parties No delivery of possession was 
necessary in this case in order to give effect 
to the compromise. That being the only point 
argued hers we reverss the District Jadge’s 
decree and restora that of the Subordinate 


- Judge with oosts both of the second appeal 


and the appsal in the lower Ooart on the 
respondent. 4 


` © Decree reversed 
(1) 1 L A. 157 at p. 168; 13 B. L. R. 812. ~ 





(s. c. 11 Bom. L R. 1889.) 
‘BOMBAY HIGH COURT. , 

Secoxn JIVIL AppraL No. 10 or 1909. 
“August 2; 1909. 

Present:—Sir Basil Scott. Kr., Chief Justice. 

RAHIMEEAN HYDB REHAN—Poawene 

: APPELLANT 
tersus mats 
DADAMIYA HYDERXHAN AND orazrs— | 
DEFENDANTS — RESPONDENTS: 

Bombay Mersdita“y OÑ es Act (Bombay Act IIT of 
1874), 3%. 25,-36—Dasclaratory’ sutt—Declaration that 
plarntiff iv- ths aldest son of a deceased Vatundir—Jur- 
wsdiction of Ori Courts to hear such suit, 

A Civil suit fora declaration that the plaintiff is 
the nearest her of a deceased representative Vatandar 
is maintainab-e notwithstanding that the declaration 
ds sought for tae purpose of establishing a fact which 
-would enable tie plaintiff to have his nanny satene in 
the Vatan Register. 

“Appeal frem the decision of B. C. Kennedy. 


Esquire, District Judge, Nasik, in Appeal No. 


250 of 1907. 
Mr. Nilkent Alm ram, for the Appellant. 
Mr. K.M Babagan a, for tha Rospoad- 
` ents. y 
Jüdgment.—The plaintiff sued fora 
declaration that he- was ths elda3t son of a 
deceased Vatandir Polica Patil who died two 


Judgment.—The doceant (Ex: 29) years anla half pravirayly, stating that the 


which embodies the terms oi a compremise 


iO 


cvuge of the suit was that in a disp aba b3b- 


BHAICHAND v. PALA KHARDU TELL 


ween him and thé defendant the Colleotor had 
ruled that the defendant was the eldest son - 
and that the plaintiff's name could not’ be 
‘entered as Vatandar Patil unless he establish- 
.ed his right as eldest son by -a decree of the 
Court, 

It is contended on behalf of the defendant 
that this suit is not maintainable by reason of 
the provisions of the Bombay Hereditary 
Offices Aot (Bombay Act IIT of 1874). 

` ‘The defendant’s contention commended 
itself to the learned District Judge because 
he considered himself bound by a decision of 
this Court in Rao’ v. Genu (1).to decide that 
he had no jurisdiction. A reference to that 
‘decision will show that the ratic decidendi was 
. that the case fell under section 25 of the 
Hereditary Offices Act under which the daty 
js' imposed upon the Collector of determining 
| the custom of a vatan and what person shall 
be recognised as representative Vatandar, and 


that the relief asked for in the snit involved - 


the determination’ by the Civil Court of a 
. question which by the section was expressly 


reserved for the determination of the Collector. 


Section.86 provides that the person “who 
shall be entered as representative Vatandar 


-~ after the death of a representative Vat«ndar ` 


is the eldest son or other person appearing to 
be the nearest heir of such Vatandar. The 
. question who is the eldest son is a question 
of fact. If the fact be established, the 
Collector has no choice in the matter unless 
there. appears to ba a nearer heir. The 
-conclusive determination of the question 
whether the statutory condition of éldership 
or heirship is satisfied becomes, therefore, a 
matter of importance to a person claiming tc 
~ be the eldest son or nearest heir, and it is a 
question which is not by the words of the Act 
reserved for the exclusive determination of 
the Collector. . This view-of section 36 was 
_ taken by this Court in Dalpat Jogidas v. 
Punja Zipa (2) where upon review it was 
held that a suit -for declaration that the 


plaintiff was. the nearest heir of a deceased , 


representative Vatandar was maintainabla 
notwithstanding that it was manifest that 
the declaration was sought for the purpose of 
- establishing a fact which would enable tha 
plaintiff to have his name -entered in tha 
Vatan Register. 

. I, therefore, reverse the decree of the District 

a 22 B. 344, 5 

(2 (Unroportod) 8. A. No, 208 of 1803, i 


INDIAN CASES, a 


“ever in physical possession. 


. knowledgment of tenancy. In 


(1909. 
Íadgə and remand the case to him for disposal 


- on the merits. Costs to ba costs in the cause. 
_ Decree reversed, 





_ (s. 0.11 Bom. L. R. 1344) ` 
BOMBAY HIGH COURT. 
SROOND Civiu Appast No, 647 oF 1906. | 

“ Angust 10, 1909. - 
Present:—Sir Basil Scott, KT., Chief Justice. 
BHAICHAND GULABCHAND AND OTHERS 
POAINTIPES—APPELL ANTS 
verang 
BALA KHANDU TRLY—Davexpsxt— 
Rest ONDENT. 

Civil Proce Lure Oode( Act XIV of 1883), 33, 263, 264 — 
Deoree for delivery of swumovradble propérty—Person 
bound by the deere in possession of property—Erecit- 
tior—Manneér tn which posasvi n to be delivered—Sym- 
bolical possession, 

Possoasion in the caso of decr3aa tor immovable © 
property may be obtained in one of two ways, either 
in the manner presoribed in section 263 or-in the 


2 


_ manner prescribed in section 264 of the Code of Civil - 


Procedure. f 

Whore the person bound by the decree is in actual 
possession ofthe property, possession in exeontion can. 
bo obtained by the procedure laid down 1n‘section 263, 
namely by his removal from the property ` in favour 
of tae decree-holder. 


Where symbolical possession îs referred to -as a KH 


possession recognized by law, it has reference to pos- 
session nnder section 264. 


Appeal from the decision of B. C. Kennedy, 
Esquire, District Judgə of Nasik, in Appeal 
No. 53 of 1906. 2 

Facts.—The house in dana sas the: 
family property of the defendant. It was | 
sold at a Court salè in 1881. The suction- 
purchaser sold it to the assignor of the pre- 
sent plaintiffs. None of the purchasers was” 
- The family of 
the defendant remained in possession and- 
were tenants up to 1857.- The last rent-note ' 
was dated in February 1887 and ran for six 
months only. Afterthat no rent-notes were 
passed, no rent was paid and there was no àc- - 
1898 the 
then owner of the title brought a suit to re- 
cover possession und got a deoree, which 
was executed. in 1902. In execution, how- 
ever, tho physical possession of the defen- 
dants was not disturbed and actual posses- 


sion of the house -was. not given to the dec- 


ree-holder in accordance with the provisions 


„of section 263, Civil Procedure Code, after 
. this the decree- holder assigned his right and 


title to the oo Patah, who instituted Ls l 


i 
Pa Lt 
i 


~Nol. IV] 
‘| ; 
a fresh suit. for possession in 1903. The 
lower Courts: held that the suit was! bar- 
red by limitation and that the defendant had 
been in adverse possession since the termina- 
tion of the last rent-note of 1887, ; The , 
plaintiffs appealed to the High Court. 
Mr. 8. S. Patkar, for the Appellants.! 
`- ~Mr. M. V. Bhat, for the Respondènt.: | 


4 LADURAM v. EMPEROR, 


J udgment.—thero i is no question i in. 


this cake but that the plaintiffs’ suit is barred 
unless they obtained possesion in execution of 
a decree, by which the defendant WAS: bound, 
in January 1962. ` -e 

It has been held by the lover. Court ‘that 
the defendant was by reason -of his conduct | 
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Kn N Bhagwan. ‘Ohand (1) that 
gs between: the jadgment-creditor and 
the judgment-debtor symbolical possession is 
as good as actnal possession to give the 
purchaser tha right to bring his’ suit ` for 
possession within twelve years. ‘As I under- 
stand the provisions of the Civil Procedure ` 
- Code relating to possession in the case of 
decrees for immovable property, possession 
may be obtained in one of two ways, either 
“in the manner prescribed in section 263, or in 
the manner prescribed in section 264, and 
when ayambolical possession is referred to as 
_possession recognized by law, it must, I think, 
have reference’ to possession ` under ‘section 


E after notica for- execution, notwithstanding 264. This was the view taken by ‘Mr. Justice 


the informality with regard to service of the’ 


sammons in the suit, bound by the execution , 


proceedings. That bsing so, possession under 
the decrae could. ha obbained i in execution as 
against him by the procedure laid down in- 
‘section 263 of the Civil Précedare Code of - 
1883, namely’ by his. removal from the pro- 
„perty in favour: of the decree-holder. This 
procedure, however, was not followed. 

The facts proved are stated with clearness 
by the Subordinate Judge Mr. “Dixit 
nod upon that statement it is manifest ` 
that his conclusion that actual Possession 
“was not given and that the defendant remain- 
ed in -possession as befora is correct. 

It has, however, been -argued by Mr. 
Patkar, on behalf of the appellants, that 
the lower Courts have made use of the expres- 

“sion symboliovl possession in describing what 


" was obtained by the plaintiffs in execution. 


I do not think that this is correct as regards 
fi the jadgment of Mr. Dixit who merely saya 
“the question then is whether in execution of 
. a decree Tarachand obtained actual posses- 
“sion or only symbolical possession”; for, he 
finds, as I have stated, that actual possession 


was not obtained but he does not find that” 


symbolical possession was obtained. The 
District Jadge says: ‘I agrae with the lower 
Court -that the decree- holder did not get. 
anything excapt symbolical ‘possession and 
that physical possession of the defendant 
was undisturbed” He evidently read the 
sentence in which the expression symoblical 
-possession is used by Mr. Dixit. in the same 
way as Mr. Patkar would have me read if in 
thisappeal. The importance of the exprea- 
sion for the purpose of the - argument 
is that it has been held 5 win Mahadeo 


“' Mr. 5. S. Patter, 


Telang i in. Lakshman v. Moru (2). 

“As the facts proved in this case show that 
nO possession was obtained in the manner 
prescribed in section 264, there has -been; in 
my opinion,.-no symbolical possession, , and, as 
there has been no actual possession. it followa 
that the plaintiffs’ snuit is barred by -limit- 
tion, 

I, therefore, affirm the decree of the lower 
Court and dismiss the appeal with costs, 

Decree ne med, 


* (1) 25 B 358; 2 Bom L. R. 1087. 
(2) 16 B. 722. ; 





(s. 0. 1L Bom, LR 1349) , 
--BOMBAY HIGH COURT. 
Criatryat Revision No. 233 or 1999. 
© 2 October 7, 1909. ` | 
“Present:—ir Basil Scott, Krt., Chief Justice 
and Mr: Justice Heaton. 
LADUBAM MANORMAL—Avpnioaxt ` 
eres’ . 
EMPEROR. . 4 
“Bombay District Municipa! Act (IHE of 1901), se. 107 
(2), 155— Direction to remove a cess-pool, aohether ‘Taw: . 
ful —Disodedtence of unlawful notice, 
- Section 107 (2) ofthe Bombay District Municipal - 
Aof does not ompowor a Municipality to lawfully 
direct an owner or occupier to do ‘a cortdin. thing 
himself. It provides that the Municipality may by 
written notice do the thing themselves. Therefore, 
the disobedience of a notice, directing an owner or 
ocoupier to remove a cess-pool within a wosk, ia not 
an offence undor section 163 of the Act. 


Mr. D. È Patvardhan, for the- Applicant. 
for the Municipality. : 
Per Curiam, «—The complainant, who is 
the Sanitary Inspector of’tha Municipality of 
TIgatpari, charged the- accused with an 


“Bag 
` JASODA OHHOTU Y. OHHOTU MANU. 


offence under section 155 of the Bombay Dist- 
riot Municipal Aot III of 1991, on the ground 
that the acoused had disobeyed a notice from 
the Municipality inasmach as he did not re- 
move A 0338- pool and took no ‘notice of the 
Manicipality’s ‘requiramsnts. 

Section 155, under which the charge is 
brought,provides that— “Whoever disobeys'or 
fails to comply with any lawful direction given 
by any writtea .notica issued by a Manici- 
‘pality under any power conferred by Chap- 
ter 1X shall bə punished in the, manner 
provided by the section.” 

We have, therefore, to ascertain whether : 
the acoused has disobayed or failed to com- 
ply with any lawful direction . given by 
written notice. It is alleged that he has 
failed to comply with a written notice given 
under section 107 (2) of the Act which pro- 

‘vides that the Municipality may by written 

notice demolish any cesspool. It is alleged 
that the accused has a cess-pool which is 
disapproved of by the Municipality, and 
that in consequencs of their disapproval they 
sent: him a notica stating that the ces3-pool- 
was & nuisance aad that, therefora, within ` 
seven days from recsipt of the notioa the pipa 
and the drain of the cass-pool should ba re-_ 
moved, and that, if no steps were taken as 
directed within thé timə aforesaid, steps 
would bə taken acoording to law. j 

Tt is to bə observed, that the noticə is in 
terms of an alternative. It provides that 
within seven, days the causes of offence should 
beremoved and thatifnostep3 weretaken within 
that tima steps would ba taken acsording to 
law. There is no direct requisition. upon the 
addressee to remove the causes of offence. 
Ftossibly the notice. was ‘couched in those 

` terms on account of the curious wording. of 
section 107(2), under which it purported tu ba 
issued, for, that section does mot, like section 
16 (3), provide that the Municipality may 
by written notica require the owner or occupier 
to do a cartain thing babit provides that 
the Municipality may by written notice do the 
thing themselves. 

It is quite possible that there may ba, as 
is contended on behalf of the Manicipality, 
some ommission such as the words “require 
the owner or occupisr to ” but itis not for uy 
to read words into the Act whioh are not 
there. It is ‘also possible that instead of the 
word “by” the word ‘ ‘on”should be read. Then 


' the section would he-‘the Municipality may on. 


ae 
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written notice demolish or close any cess-pool.” 
However that may be, there is no power given 
to the Municipality to lawfully direct an owner 
or oooupier to demolish or close & cess- pool 
himself, and, therefore, there has been no dis- 
obedience of any lawful direction. | 

- Wae, therefore, seb aside the conviction and 
direct that the fine, if paid, be refunded. 

. Conviction sèt aside. ' 





~ (8.0 11 Bom, L. R. 1352.)- 

Š BOMBAY HIGH COURT. 
Szconp Crvin APPRAL No. 877 or 1903. 
November 11, 1909. 
Present:—Mr. Justice Chandavarkar and 
Mr. Justice Heaton. 
JASODA CHHOT U—Deruxpast— 

APPELLANT 4 
versus 
CHHOTU MANNU—PLAINTIFE— 
~ FR8SPONDENT. ; 

Restitution of conjugal rights, sit ‘for—Vulua’ Joie Poi 
piu poses of juriadictym, 

In a suit for the restitution of conjugal rights the 
law loaves it'to the plaintiff to put his owh valuation 
on the plaint and accapts it for the purposes of juis- 
dictioa unless it i3 vitiated by soma improper motive, 
such ag a deliberate design to give the Court a juris- 
diction which it has not. 

Appaal from the decision of H. S. Phadnis, 
Esquire, District Judge of Khandash, in Ap- 
peal No. z61 of 1997. z - 

Mr. R. R- Des, for the Appellant. eit 

Judgment.-—lt is contended before us 
on the authority of Aklemannessa Bibi v. 


Mahon2d Hatem (1), that the suit for res- 


titution of conjugal rights, aut of which this 
second appeal arises, did not lieinthe Court of 
the Second Class Subordinate Judge, by whom 
it was tried, because, according to the Bombay 


` 


Civil Courts Act, that Court has jurisdiction , 
to try no suit other than that the subject- | 


matter of which is of the value of less than. 


Rs. 5,000, whereas a suit for restitution of 
conjugalrights (itis urged) is not one the 
subject-matter of which can be valued. What 
is meant by this argument is, as” we under- 
stand if, that a suit for restitction of conjugal 
rights is not one the subject-matter of which 
can be pracisely and definitely valued. ln 


sucha cases the law leaves it to the plaintiff to - 


put his own valuation on the plaint and acéepta” 


it for the parpo3es of jurisdiction unless ib is . 


- vitiated by sənəimprəpər motive sic'l at A 


delibarate design to give the Coart a Jaba: 
“(SL 0. 849 5 8 O. W: N-705. 


r 
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tion which it has not. As was said.in the 
case of Lakshman Bhatkar v. Babaji Bhatkar 
-(2), what prima facie determines the juris- 
- diction is the claim or subject-matter of the 
`~ claim as estimated by. the plaintiff, and this 
datermination-haying giyen the jurisdiction, 
the jurisdiction itself continaes unless a 
different principle comes into Operation to. 
‘prevent such arasult or to make the proeeed- 
1173 from tha first abortive. . This law. has 
been followed in a series of cases -in this 
Court : The firm of Jechand Khushuichand vp 
Thefirm of Moti Lavji (8) and Gulabchand _ 
Motiram Gujar- -v. Fulchand Panachand (4). 
It has also been adopted’ by the other High 
Courts. : . 
In the present case, the plaintiff ¥alned the 
subject-matter of the suit at Rs. 63 “and 
nothing was urged against the valuation in 
either of the lower Courts. The point as to 
want of jurisdiction in the Second Class Sub- 
ordinate Jadge’s Court is raised for the first 
time in second appeal. The case of Atleman- 
nessa Bibi v. Mahomed Hatem (1) cannot be ac- 
. capted as. a- decision on the poirt because, 
as has been pointed out by the same Court in 
Jan: Mahamed Mandal v. Mesher Bibi (5),. 
the observations in the former case. are mera 
obiter dicta. In the latter case the Calcutta 
‘High Court has held that, where the claim in 
asuit for restitution of conjugal rights is 
valued by the plaintiff, that valuation must be 
‘accepted for the purpose of jurisdiction unless 
it is shown to have been made either fram any 
improper motive or deliberately for the purpose 
of giving the Court a jurisdiction which it 
has‘not. ae 
-' ‘The decree must be confirmed. 
oe - Decree confirmed. 
~ (2) 8D. 31. ae 
A (2) (1888) P. J. 1 LY ts 
4) (1889) P. J.-191.- : i , 
5) 34 C. 852 35 0. L. J. 400; 110, W. N. 458.. 
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BOMBAY HIGH COURT. |, 
ORIGINAL Civit Suit No. 882 or 1907. ' 
_ September 14, 1909.. ! 
i Present:—Mr. Justice Beaman. Des 
AHMED SOOLEMAN JUVANI axp OTHERS | 
. .—PLAINTIFES - x 
: versus, Ce, 2 
_ BHAGVANDAS VISRAM & Co.—. , 
, DEFENDANTS. ; 
Limitation Act (IX of 1903), art, 106 —Partnership 


INDIAN. CASÈS. 


. plaint merezy for the recovery of moneys 


“for the Deendants. 


| inary ‘objestions 


>. 887 


~t 


dissol d before tha Jiwa period—Suit Sor ascounls oF 


share in pi hts —Limit tiot—Suit for accounts Varred’ 


— Whether gl untiĝ in auch sut cin prozeed ajumst a3; 


‘sats realissa-by defendant after dissilution und within 
“limitation —Plaint.. 


Accordinz toa partnership agreoniont of 1903 tho 


. partnorship-was to last till 7th November 1904 with 


& month orer in which to collect oatstandings’ and 
sottle all acounts. Bat as a matter of factit was 
diasolvod: br the 19th October 1904. a 

Held, thar for a suit for taking partnership accounts 


or share in Dartnership profits limitation began to ran 


from-the déte of actual dissolution of the partnorship, 
and that theonly effect of éxtending the duration ofthe 
partnership2y one month beyond the dato fixed was that, 
had the par-nership lasted to the contomplated date, 
neither pary coald have pressed the other for 
accoints uatil the addel graco period had expired. ' 

If a suit Zor general partnership acconnts and a 
share iu pzrtnership profits is itsolf .barred, the 
plaintiff ın euch a suit cannot be allowed to: proceed 


` against any and every partnership asset which may 


have been ~ealized by the defendant after dissolution 
and within he period of limitation, nor should ho 
be allowed = convert “his defective: plaint “into o 
had and 
received on ais account by the defendant after tho 
termination of the partnership period. 


. Facts.—In 1903 the parties to this suit 


“entered irto a’ partnership agreement. The 
- partnership, according to the terms of the 
` agrsement was to last till 7th November 


1904 with a month over in which .to collect 
ontstandings and settle all accounts. It did 
not last, hewever, up to the contemplated date 
and was d_ssolved at the latest by the 19th Oo- 


‘ tobe? 1904. The plaintiffs sued for a partnership 


account ard share in partnership profits on 
the 17th o- November 1907. ‘The defendants. 
pleaded limitation, but the plaintiffs contended 
that even i> their claims for a general partner- 
ship accocnt was time-barred, they were 


` entitled tovask for a share of any outstandings 


recovered >y the defendants after the 7th of i 
November 1904 and within the period of 
limitation’ applying to'a suit for moneys 
had and =eceived. They also ‘prayed. for 
permission to amend the plaint so asi to con-` 
vert their suib into a suit merely for the re-- 


- covery of moneys had and received on’ their ' 


account b= the defendants subsequently to' 


` November 7, 1904. : 


Mr. B. J- Desai, with Mr. 
Plaintiffs. 


Jinnah, for the. 
Mr. B.-D.-Wadia,withMr. R. K. Pirbhai, 


Judgment.—l think one of the prelim- 
e taken by the ' defendants 
proves fatal to the plaintiffs’. present claim. 
Mr. Desai, who has argued the case for the 


838. 
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plaintiffs, admits that -he is not in a position 
to call any further evidence upon the question 
of fact, when the partnership -was dissolved. 
The Court must, therefore, come to its con- 
clusion on that point upon the papers which 
_ Mr. Wadia for the defendants has put in. 
- The Court has the agreement, an advertise- 
ment, and a letter (Exts. 1,.2 and 3). Accord- 
‘ing to the agreement it. would appear that 


- the intention of the parties, when the part- 


nership was formed in 1903, was that it 
should last till 7th November 1904 with-a 
‘month over in which to collect outstundings 
and settle all accounts. The advertisement 
to which the first plaintiff: is himself a 
party and the letter of April 1907, written 
on .behalf of the second plaintiff,. proye 
‘conclusively that as a matter of fact, the 
` partnership was dissolved at the latest by 
the 19th October 1904. That being so, L see 
no escape from. the conclusion that this suit, 


_ which was brought for a partnership account 


and share in partnership profits on the 17th 
of November’ 1907; is clearly time barred. 


- Article 106 of the second, Schedule of the 


Limitation Act enacts that where a suit is,- 
‘as this suit is, for taking partnership accounts 


` or share in partnership profits, the date from 


which: limitation begins to run is the dis- 
solution of the partnership. The plaintiffs 
‘apparently laid considerable ‘ stress upon the 

‘agreement contained in clause 9 of Ext. Y, 
4vhich, they appear to think -extended, as 
‘between-the parties themselves, the duration 
of the partnership by one month beyond the 
‘date, whatever that date may-bhave been upon 
‘which it was actually and in fact dissolved. 
But I am unnble | 
argument. If partners make an agreement of 


that sort between themselves; it appears to- 
_ me that the only effect which could be given 
“to it is that, assuming the partnership lasted’ 


-up to the contemplated ‘date, neither party 
‘could press -the other for accornts until 
‘the added ‘grace period had expired. But 
what that has to do with the law of limitation, 
‘or how. it can operate to extend the period 
allowed by the Limitation: Act, I must own 
I entirely fail to understand. In this view of 
the case, it appears to me too clear to ‘admit 


- of serious argument that the plaintiffs’ claim 
-js time-barred. But they have strenuously - 
contended that although so much of their 


claim, as relates to the taking a ` general 
partnership. ‘account, may, upon that view of 
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-Dayal Jairaj -v. Khatav” Ladha 


to accede to any such 


È n 


the law, be aa A | they are at least, 


entitled to ask for a share of any outstand- | 


ings recovered by the defendants _ after the 
7th of November 1904 and within the period 
of limitation applying toa suit for moneys 
“ hađ and received. In support of that conten-’’ 
tion I have been referred to Knox v. Gye (1), 
(2), and 
Merwanjt Harmusji v. Rustomji Burjorgi (3). 
But after giving those éases careful con- 


sideration I am unable to see that they do - 


sustain the plaintiffs’ coutention. . 

In Dayal Jairaj v. Khatav Ladha (2), Witch 
was decided by Mr. Justice Green, the suit wes 
not fora general partnership account at ‘all. 
The learned Judge. there referred, with ap- 
-proval, to the opinions of thrce of the learned 
law Lords who decided Know v. Gye (1): And | 
Latham, J. in giving judgment in Merwanji 
- Harmusji v. Rustomji Burjorjt (8) rests upon the 
decision of Green, J. quoting his excerpts from ` 


the decision of their Lordships in Know v. Gye . _ 


(1). But in Meiwanji Harmugt v. Rustomji 
Burjaji (3)it appears to me that the facts aro’ 
again easily distinguishable : from the facts in 
this case. There, itis true, the suit was by an. 
ev-partner against a former partner in a firm, 
which had been dissolved, to share in a definite 
sum of money which the defendant appears to 
“have admitted to- be a partnership asset; and, 


no doubt, there are observations, both in the ` 


judgmentof Latham, J. and in thejudgmentscf™ 
their Lordships of Appeal in Know v. Gye (1),. 

which may appear on the first reading to lend 
some colour to the plaintiffs’ contention that 
where a suit for general partnership accounts 
is barred, the plaintiffs may yet be allowed 
to proceed as for moneys had and received in 
respect of any outstanding partnership assets 
which have come into the defendants’ 
within the period of limitation. I am very 


hands . 


doubtful myself whether taking thé decision .- 


in Know v. Gye (1) as a whole and keeping it 
strictly to its own facts, it can “be legitimately 
used to.support the reasoning and conclusion 


- which have subsequently been based upon it. 


‘Asa matter of fact the Lords of Appeal in 
-that case found that the suit by | an executor 
of a deceased partner against a surviving 
partner was time-barred. Much 6f their 
Lordships’ reasoning and arguments, no- doubt, ` 
turn upon the fact that the surviving partner 
“hed receiveda sum of £ 2,500 as a partnership, > 
(1) (1872) L. R. 5 H L. 656; 32 L.J. Oh. 284 - 
(2) 12 B. L O. B. 97. (8) 6 B.-628, 
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PURUSHOTTAM HARGOVANDAS v. RAJBAI RAI TIRAJI, i i ` p, 
T asset more than six years after the partnarship ' ee < (s. c. 11 Bom. L. B. 1858) > 
had been dissolved and, stwding alang, mo -°> BOMBAY HIGH’ COURT. 
doubt, w ithin the period of limitation. But ib Frrsr Civiu Appast No, 196° ox 19)3.- 
_ fppears to mə that excapting soms obser va- ‘September 1, 1903. | 
tions by “Lord Hatherley, the gist ofthe T Present:—Sir B asil Soott- Kr., Chief: Justica 
decision, at any rateof the mijority, was that - and Mr. Justice Batchelor. ` 
tiat fact- alone would not rembve the bar of PURUSHOTTAM HARGOVANDAS— 
_ limitation which had baen interposed by, t'e- : i PLAINTIFF—APPELLANT ~ 
lap3ə of six yəara sincs, the partnerhip’ was versus 
dissalvad. Nor, spzaking with all respect ‘for ` RAJBAT RAJAJI HTRAJI—Davespaxt— 
any observations or opinions of other learned ' RESPONDENT. 


- i Giod Procedure Code (Act XIV of 1882), 9%, 234, 
Judges who may ssem tò favour a- contrary 235 —Execution commenced—Death of judgment- debtor 


view, am 1 nble to understind how, if a Buit pending execulton—Proceedings- may. be continued 
for general piebnerzhip acounts and a share against the legal representa ite of the deceased—Fiesh 
execution application not necessary—Gujrat Valukdars - 
aaa profits T abi Pa ae Act ! Bombay Act” 1 Lof 1838), 33 29B, 29E —Manzg- 
piam in suci a suit can be allowe ? 4ng officer—Certificate—Notice of claim. 
proceed spaculatively against any and every The execution proceedings once commenced can bo 
partaership as32t “which my .have bs3en coatinued after the death of the” judgmont-debtor by 
-yealized. by the defandint aftar dissolution subatitation of tha nama of his legal ropresentative 


Oar 5 g E NG in plece of his nams in the application for exeontion. 
and within the period of limitation. In such - No frash applioztion under section 285 of tue Codeot 


a-suit, it seems tò m2, questions would in-, | Civil Prooedare is necessary. 
evitvbly ariss “which could not ba resolved -Tao expression ‘managing officor’ usol in sec- 
without opening” up the whole partnership tion 23E of the Gujrat Taluklara Act, is” marely a 


; compendions term used for “the Talukdari Settlemont 
account. It ap para t> ma that allowing the Odicer or any other officer appointed by Government 


plaiatiffs--t» pursue such a course, might -to tako’charge of the Talukdw’s estate ami keap 
resalt in real hardship and great injustice -the samo in his management” *reforred-to in sec- 
to the defendints. I have said that this case - tion 28 of the “Act. And where the officer who takes 


caargo, oftheestate and keeps the same-in hia manage- 
is clearly distinguishable on its own facts ‘inent is the Talukdari Settlement Officer, ‘ tho 


from the authorities I have just been discuss- | managing officer’ ia metely a synonym for ‘Talukdari 
‘ing. There is not a word in the plaint asking Settlement Officer’. 
for any relief of the kind which the plaintiffs Section 29E of the Gujrat Talakdara ‘Act mast mean 


1 f d 
now think. the “Court should grant them. The that bororo ezeo jion sh So oan Do. procosdod 


` plaintiffs-never-s0 much as allege that any. claim has boen duly submitted. “If the Ofoor'corti- 
assets have been . recovered after November -fies that it has been daly submitted there 18 an end-- 
1904. All „their specific paryera are prayers of the matter. -If, however. he doa3 not certify that 


it has been duly ‘anbmitted, the Court must wait for 
proper to a suit of tue kind they really meant one month from the date of the receipt by the Oficer, 


“to bring, prayers, that i is to say, for a general ofan application for a certificate and upon being 
partnership account, t3 bə given their share satisfled thata claim has been duly- submitted in 
“of any partnership profits which such an accordance with tho provisions of section 23B of the 


> Aot, ib may then proceed with the execution. 
account might disclose, and that the defen- - The saction cannot mesa that a decres-holder with- 


dants should bear the-costs of ‘resisting them ont making any attempt to submit a olaim may 
in this suit. Since that is so,andI am quits apply to tha managing offizor for a certificats that 
clear that the suitis tims-barrad, I feel unable he has submitted a claim and after waiting: a 


= th mà, to Coart and d d ti t’ 
to accede to the plaintiffs’ alternitive con- ne ea Ag 9: Paani aa damang; asbak ao 


tention that they should now bs allowad to Where two written applications were made by the, 
convert this defective plaint into a plaint ~plaintiff within six months of the date of the issue of 
merely for the recovery of moneys had and ' « the Notification undor section 29B of the Talukdars 


“Act, and th licati the -ordina 
received on their account ‘by the defendants ' . eee Beatie. ka bag Kahi “by KA 


.subseqantly to Novembar 7, 1904. ‘Court to the Talukdari Settlement Officer: Held, that, | 
This baing- my view, "I must dismiss ‘the as the ‘only object of the legislature is that the officer 
` plaintiffs’ suit with all ` costs upon them ` should be informed of claims against the estato, the 


two applications were sufficient notices.m writing of 
inoluding costs reserved, if any. the plaintiff’s.claim and tho requirements’ of the sec- 
= fe - ` tion were sufficiently compliod with. ` 5 


= age es Suit dismissed. - + Appeal from the decision of Chimanlal 
- a - + Yallabbai, Esquire, First Qlass Subordinate 


oe t 


š 


edd 
PURUSHOTTAM HARGOVANDAS ti. 


Judge of Ahmedabad in execution application 
No. 549 of 1896. 

Mr. L. A. Shah, for the, Appellant. f 

Mr. H. 0. Ooyaji with Mr. R. W. Desai, for 
the Respondent. 

‚Judgment. —The “appellant appealed 
2 to the First Class Subordinate Judge forthe 
~ disposal “of an application for execution of a 
“decree obtained by, him so, long ago as the 
| 26th of August 1895. The application for 
‘execution was made on the 25th of June 1896. 
The modein which the assistance ofthe Court 
was sought was by sale ofthe right, title, 
end ‘interest of the mortgagor-in the mort- 


gaged property. which was the snbject of the. 


suit. On the 8th of July 1898 an order for 
sale having been passed the proceedings were 
transferred to the Collector for execution, 
under section 320 of the Code, and by him 
tothe Talukdari Settlement Officer upon whom 
the powers of the Collector under that section 
had been conferred. The judgment-debtor 
‘was a Talukdar having a small share in a 
Talokdari estate, and it was in order to 
‘have that share realised by- sale that the 
` application had been made for execution. 
In the month of September 1905, under 
the provisions of the Gujarat Talukdars Act 
| (Bombay Act VI. of 1888)‘ section 29B, a 
Notification was issued stating that the whole 
‘of the Talnkdari estato had been taken into 
` the management of the Talukdari Settlement 
“Officer and that persons having claims upon 
“ Talukdara or their property should submit 
the same in writing to the Talukdari Settle- 
ment Officer. - Previous to the date of that 
‘Notification the Talukdari Settlement Officer 
had taken the estate into his management 
under the provisions of section.28 (2) of the 
Act. Before six mouths had expired from the 
date of the Notification under section 29B, 
the judgment-debtor died. The date of his 
death was 21st of January 1907. Between’ the 
date of the Notification and the .date of the 


‘death of the judgment-debtor two applica- 


' tions were made to the Court by the judgment- 
creditor , that the execution of the decree 
might be carried out, and those applications 
were forwarded by the Court to the Talukdari 
‘Settlement Officer with endorsements direct- 
ing that the execution should proceed. 

“On the 3rd. of July 1907, the plaintiff 
applied to the Court stating that the present 
respondent was the legal representative of 


the deceased judgment-debtor and praying’ 
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that 


‘the judgment-debtor, 


“. $1909 i. 


execution Cate be sonia „with 
against her. That application was forwarded 
by the Court to the Talukdari Settlement 
Officer and was filed by him in the file of 
documents relating to the, €zecnhon of ihe 
decree in_his office 

On the 5th of July 1907, the: plaintiff 
applied to the Talukdari- Settlement Officer to 
have the claim registered under section 25B of 
the Act, but the Talukdari Settlement Officer 
replied the following day- that the claim 
could not be registered as it wasnot made with- 
in six months of the publication of the notice 
under.section 29B. Having come to this con- 
clusion .that Officerreturned the whole of 
the documents filed by him to the Subordi- 
nate Judge stating that under the provisious 
of section 29B the claim of the judgment-- 
creditor must bo - deemed’ to hare been 
satisfied, and that, therefore, - nothing more 
could bo done under ‘the execution pro- h 
ceeding. 

The plaintiff objecting to that deoiaion of” 
the Talukdari Settlement Officer, complains 
ed to the Subordinate Judge.- 

The Subordinate Judge has held that. the 
plaintiff cannot succeed in his application for 
two reasons : first, because the application 
cannot be proceeded with as. the ‘jundgment- . 
debtor is dead; and secondly, because no 
certificate under section 29E of the Talukdars ` 
Act has been filed. 

As regards the first point, the ‘conclusiori 


` arrived at by the Subordinate Judge is stated 


by him’ to be based upon the authority of 

the case reported in Hirachand Harjivandas 

v. Kasturchand Kasidas (1). When that case 

is examined it will be found that it is no 

authority for the conclusion arrived at. by 

the learned Judge. It decides that sections 361 

to 372, Civil Procedure Code, do not relate 

to prodeeditigs in execution, and that, there- 

fore, it is not necessary that the records of 
the suit should be amended on the death of . 
the defendant after decree, but it also shows 

that where the judgment- debtor dies after 

decree.the proper course isto apply under 

section’ 234 to the Court which passed the 
decree for liberty to continue the execution 
proceedings against the legal representative of 
This is -exactly : the 

course which had been followed by the plain- 

tiff in the present case by his applontion of 

the 8rd July 1907. 

“(D 18 B. 224. 
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Ta No. authority has been cited to us in sup- 
port of thé contention that execatiou pro- 


ceedings already commenced cannot he con- - 


| tinned siter the death of the judgmentcebtar 
by substitution of the name of the legal re- 


_ presentative in place of that of the Judg- ` 


‘.ment-debtor inthe application for execution. 
’ -We think, therefore; that there is no ebjec- 
tion: to the- continuance of the executior pro- 


ceeding against the present respondent with- ` 


out fresh application under section 235 

_, The second point upon which the Sub- 
ordinate Judge came to a decision adverse to 
the appellant is the point based upon: the 
` fact that no certificate of the managing offi- 
cer, such as is contemplated under sestion 


- 29E of the Talukdars Act, has been filed in _ 


-the Court. - 

This section provides that before execation 
can be proceeded with, one of two things 
must have happened; either a certificate 

-from the managing officer that the claim has 
been duly submitted must be filed, or one 
month must have elapsed- from: the date of 
receipt by the managing officer of the written 
application for such certificate accompanied 
by a certified copy- of the decree. 

+ One-of the points which was’ made on 
“behalf of the respondent in supporting. the 
-judgment ofthe lower Court was that the 
managing. officer mentioned. in ‘section 29E 
is a different officer from the Talukdari 
Settlement Officer who has the charge of 

~ the-proceedings in execution and, therefore, a 
claim which came to his knowledge as the 

. officer chargedwith the execution of the decree 

: would not be within his knowledge as manag- 
ing officer. The ‘managing’ officer’ is, 
however, merely a compendious term used in 
“the Act for “ the Talukdari Settlement-Oficer 
“Or. any other Officer appointed by Government 
to take charge of the Talukdar’s estate and 
keep the same in his management” referred 


to in section 28 ofthe Act, and where the | 


- officer who takes charge of the estate and 


_keeps the same in his management is the | 


Talukdari Settlement Officer, the ‘manazing 
Officer’ is merely a synonym for’ ‘Talukčari 
Settlement Officer.’ 

It was next contended on behalf of tho 
respondent that section 29€- gives -to the 
officer; whether he be the managing ofice- as 
distinct from’ the Talukdari Settlement 
Officer, or to. the Talukdari Settlement 
Officer the sole right of deciding whether or 


4 


not a alaa has been duly submitted i in reply 
to a notice issued under section 29B. 

As the result of the non- -gubmission of the 
claim would be a statutory discharge ‘under 
sectior. 29B (3) of the claim of the. decree- 
holder. if such a power wére put into the 
hands ‘of -the officer whose duty it “is ‘to 
manage the estate and free it from its 
liabilities, it would have the effect of making 
that oficer a judge in his own cause. _ This 
is a reeult which can hardly have been intend- 
ed by the legislature, and we think, 
therefcre, that’section 29E must mean that 
before execution of a decree can be proceeded 
with the Court must be satisfied that the 
decrée-claim' has been duly submitted. If > 
the officer certifies that it has been duly sub- . 
mitted there’is an end of the watter. If, 
however, he does not certify that it has bean 
duly submitted the Court must. wait for one 
month from the date of the receipt by the 
officer of an application for a certificate, and 
upon baing satisfied that a claim has been 
duly. submitted in accordance with the pro- 
visions of section 29B, it may then proceed 
with fhe execution. The section cannot 
mean tiat a decree-holder without making 
any att2mpt to submit a claim may apply to 
the managing officer for a certificate that he 
has submitted a claim and after waiting a — 
‘month may go to Court and demand execu- 
tion of his decree. The oqnstraction which 
‘we put upon the section is one which attri- 
butes tc the legislature both fairness and 
commor sense. f f 

The mezt question which we will consider 


“18, whether in-the present case a claim hag 


been su>mitted to the Talukdari , settlement 
Officer in accordance with the provisions. of 
section 29B. That section provides that 
the offizer may call ` upon “persons having 
claims to submit the same in writing to him 
within six months from the date of the 
publication of notice. The group of sections 
to whick it belongs-provides .machinery for 
the ascertainment of the liabilities of Taluk- 
dars whose estates are taken under pees 
ment.‘ ` 
It is not contended ‘that the Gien has 
issued eny requisition under section - 29C, 
therefors, all.that the plaintiff must show is 
that he has within sir months submitted his 
‘claim in writing. ‘ 
Now we know that the plaintiff’s claim for 
-execution of the decree has actually been 
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before the Talakdari Settlement Officer from 
the month of Jaly 1896, that is to say, for a 


period of thirtaen. years, and we know that 
-two written applications were made by the 


: plaintiff within six months of the data of the 


issue of the Notification under section 29B, 
ind were in the ordinary course of execution 


-procaedings forwarded by the Subordinate . 


Judga tə the Talukdari- Settlement Officer. 
It is contanded on behalf of the plaintiff 
that either of those applications isa written 
notice of the claim: 

No form of Notification of. claim is pres 


cribed by the Act, and as the only object . 


aimed at.by the legislatara is.that the officer 
should be informed of claims against the 


. estate there is no reason why any written 
- notice of claim, which is submitted t> the 


- managing officer, 


1 


“the O.urb.. 


shonld not be held to 
comply with the requirements of the section. 

In our.opinion the applications, dated the 
6th October 1906 and the 22nd-of Dacember 


1906, are-su fficient notices in writing of the $ 
‘plaintiff's claim. 


Tha plaintiff, although he kas thus sativfied 
us that he has submitted notice in writing 
of his claim incompliance with the provisions 
of section 29B. has not been able to show us 
that hohas obtained a certificate from the 
officer or has applied for one more than a 
month before the date of his application to 
We think that we ought to give 
him an opportunity, now, of applying for a 


` certificate: from the managing officer, and we 


think that having satisfied, us that a claim 
has-been made under section 29B, he will be 
entitled to receive a .cartificate from that 
officer. If, however, he doés not rece.ve it 
we direct the Subordinata Judge, after the 
expiry of one month from.the date of the 


"application for certificate, to procaed with ‘the 


execution of the decree, 

We reverse the order ‘of the lower Court 
and send back the case for disposal i in accord- 
ance with this judgment. 

. We think there ought td be no costs -of 


é this appeal as the appellant has not produced 


the certificate and the respondent has failed 
in his contentions. 

The other costs will be costs on the execu- 
tion, ka 
E i i £ Denes er A 
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BOMBAY HIGH COURT. : 

Civit Arrears Nos. 70 AND 107 or 1906. 

September 14, 1909. 
_ Present: —Mr. Justice Chandavar kar dnd 

Mr. Justice Heaton. - 
CHHAGANLAL.- BHAGVANDAS— 

APPELLANT 
versus 


PRANJIVAN ‘SHIVI/AL—Resvoxvext 
AND - 
Tits COLLECTOR or SURAT—APPELLANT 
_ tersus ~ 

PRANJIVAN SHIVLAL—RESrONDENTS. 

Toda Giras allowuns*—Nume of the allowance- holder 
entered by Collector inhis re jister—Deuth of allowance- 
Eolder—Applization by his heirs to recover arrears— 
Pens ons Act (XXIII of 1871), » 6—Rules—Oourt’s 
power ty direct an: nual p ryment of future allowances — 
Premature deciston—Ultra vires. _ 

- A Toda Giras allowance wag sold in execution of a 
‘leorea against the allowance-halder ın 1889. Tho 
name of. the anction-purchaser-. and, after his 
death, of his representatives wero entered in the" 
Collector's register ag the persons entitled to 
receive the allowance which waa paid accordingly 
up to 1895, In that yoar the person. entitled to" re- - 
cover the allowance died and the name of his 
son Bhagvandas was entered in his place in 1902. 


“Bhagvandas dying soon after, his representatives 


applied to the Civil Court to recover the. arrears 
of the allowance which had accrued due after 1895. 
The Collector opposed this application.on the ground 


“that the Court had no “jurisdiction to „entertain ib 


without a certificate under section 6 of the. Pensions 


- Aot, the Court overruled this objection and” ordered 


the Collector to pay into Court the arrears due with 


interest and also ordered annual payments in S 


future : 

4leld, tbat as Bhagvandas had been recognized as 
holder of the hag by the Collector under tho Perisions - 
Act, tho power of the Collector under the Act had 
been exhausted and thero was no discretion for that 
officor to exercise, under the Act or the Riles, so far 
as Bhagvandas’s right to receive the arrears was con- 
cerned, and that if the arrears remained somehow un- 
paid, the Collector held thom for him and on hia be- 
half, as monies.due to him, and as, therefore, monies 
recoverable on his” death by his heirs, independent of 
any question arising under the Pensions Act or tho 
rules under it. 

Held, further, that the Court’s order as to futuro 
annual payments of the allowance by the Collector 
was ultra vires inasmuch as the decision of this ques- 
tion was premature. 

Appeal from the decision of Dayaram 
Gidamal, - -Esquire, District Judge of ‘Surat, . 
in execution Appliration No. 1 of 1903. 

Facts.—tThe previous history and facta 
of this case are fully set ont in 8M. I. A. l; 

4 W. R. 55 (P. 0). 

JA Toda Giras allowance was soldin execu- 

tion of a decree in 1839. The namie of’ the 
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auction-purchaser and after his deatk of his be raised, by the present darkhast, with 


heirs were entered in the ‘Collector's books as 
holders of the-allowance. Up to 1895 the al- 
lowance was paid. The then holder of, the 
- allowance dying in that year the neme of © 
_his heir Bhagvandas was entered- 3y. the 
Collector in his register in 1902- Bhagvan- 
das died soon after and his heirs appHed to 
` the Court for the recovery of arrears which 
had' accrued due after 1895. „The Cdlector 
opposed this applicationon the ground, thatthe 
Civil Court had no jurisdiction to enżertain 


it without a certificate under ` section 6 of” 
the Pensions Act.” The Court overruleL “this : 


objéction and hence this Appeal to the High 
„Court. 

Mr. G. S. Rao, acting Government Pleader, 
fór the Appellants. 


. Mr. Branson with Mr. M. N. Mehta; Tar -the 
Respondents. - p 
Judgment.—The first point argued 


in support of these appeals is that the o-der of 
the District Judge, directing the Collector „to. 
pay the amount mentioned in the darkaast in 
Court, is not.sustainable, having regard. to the 
Pensions Act and the rules framed ‘under it. 
This argument rests upon a misappretension 
of the nature of the liability of the Co-lector, 
which is in dispute, and of the payment into ` 
Court which he has been directed to make. 
Jt is admitted before us, and, indeed, the 
Court below has found upon unchaDenged 
evidence, that the amount, which 18 caimed 
by the applicants ‘in the present darkhast, had 
bécome payable to the deceased Bhag7andas 
during his life-time, because he had been 
récognized as holder of the- hag by tlw Col-. 
i lector under the Pensions Act.’ 
the Collector under the -rules framed under 
the Act had been exhausted, and-there was ro 
discretion for that officer to exercise, either 
under the Act or the rules, so far as Bhagvan- 
_das’s right, to receive the allowance for the 
years in dispute was concerned. Ifthe amounts . 
somehow remained unpaid, the Cdlgctor 
held them for him and on his behalf, as monies 
due to him, and as monies, therefore, recover- 
able on his desth by his heirs, indepandent 
of any question arising under the Pensions: Act, 
or the rules under-it. < 2 Fy 
The District Judge has gone beyond i the 


darkhast in making an order in his decree as l 


regards theamounts that may become amually 
payable after the date of his order. The 
question was not raised, and indeed ould not 


i 


The pcwer of . 


reference to these amounts. .T'hey stand upon 
a footing different from’ that of, the arrears 
claimed in the darkhasé:. Presumably and. 
probally these amounts payable in future 
would ba recoverable on- Bhagvandas’s death 

~by the person recognised by the Collector 
accordirg to law. Whether that is so or mot 
-we do not decide, but that i» a question which 
cannot be decided unless it-ariges actually “for 
adjudicetion. ‘This direction in- the decree 
ought tc be struck out. 

The order as tointerest cannot be interfered 
with. because there can be no‘doubt that the 
amount was wrongly withheld. As’ to the 
rate of interest, that is entirely a matter of 
discreticn. i 

Thelearned Government Pleader also eee, 
ed us oma question as regards the rights of the 
co-sharers tnter se with reference to ‘the 
amount which the District Judge has directed 
to be'paid into Court. The District Judge 
“has meraly directed the payment of the amount 
< into Court without deciding the rights of the 
claimanss and their co-sharers - tnter se. The 
questiom as to what is to become of that amount 
after payment into Court. has been made, that 
is, to what particular person it is to be paid, 
has yet to be decided. Therefore, we say 

nothing upon that point. The decree will be 
modified by striking off the portion’relating to - 
amounte that may become annually. payable. 
In other raspects it is confirmed. Each party 
will beaz his own costs of this appeal. 

The same-order governs, First Appeal- No, a 

107 ot 1906. - 
Paces modified. i 





(s c. 11 Bom. L R. 1372) 
BOMBAY HIGH COURT. 
Civ Rererexca No. 5 or 1909, 

October 15; 1909.. 

“Preset :—Sir Basil Scott, KT., Chief Justice 
“, and Mr. Justice Batchelor, : 
SHI/LAL JETHABHAI—Pratnrizy 

vereus 
` BHIKHA RAMJ AN—D BFRNDANT. 

_ Dekkhav Agriculturivts'- Relief Act (XYI of 1879), 

as. 12, 183—J?etroapective effect, 

Section13 of the Dekkhan Agriculturists’ Relief Act 
is retrospactive in its effect and applies to the case 
of transactions entered into-before ‘the date of 
its extention to o District but the suit in rose 
pect of which is instituted aftor that date, ~ 


s 
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~ Sections 12 and 13 of the Act show thnt it was 


. the intention of tlie legislature to open up all trans- - 


actions between ‘the parties from their vory com- 
mencement. This is one of-tho means adopted 
‘by the legislature to carry out the intention expressed 
in the preamble of .relieving the agricultural classes 
-from indebtedness, which means ‘indebtedness’ 
existing at the date of the passing of the Act as well 
as future indebtedness. f i 


Reference made by J. N. Bhat, Esquire, _ 


Subordinate Judge, Borsad. ' : 
.Facts.—Before the extension’ of several 
provisions of’ the Dekkhan Agriculturists’ 
` Relief Act to the District of Ahmedabad the 
defendant, an agriculturist,of that District, 


hed executed a bond in plaintiff's favour in. 


lieu ‘of loans which he had received pre- 
viously. On plaintiff’s snit on the bond, the 
Subordinate Judge referred the following 
question to the. High Court :— A 
“Whether: section -13 cf the Dekkhan Ag- 
-riculturists’ Relief Act is retrospective so 
as to apply to the case of transactions en- 
tered into before the date of its extension to 
this District but the suit'in respect of which 
‘is instituted after that dato?” 
Mr. T. R. Desai, (amicus curiw), for the 
Plaintiff. ; - . a Ni 
Mr. G. N. Thakor (amicus curt), for-the 
Defendant. Rs 
Judgment.—wWoe answer the question 
referred in the affirmative. Sections 12 and 
13 of the Dekkhan Agriculturists’ Relief Act 
show that it, was the intention of the legisla- 
ture to open upall transactions between the 
parties having a bearing upon the claim out of 
which the suit arisesfrom the very commence- 


, ment. This is one of the means adopted by 


-the legislature to carry out the intention 
expressed in the preamble of relieving the 
agricultural classes from indebtedness. We 
understand this to méan indebtedness existing 
at the date of the passing of the Act as well 
. as future indebtedness. 


The point referred-to us has never, so far- 


c as we have been able to ascertain, been raised 
during the last thirty years which have elapsed 
since the passing of.the Act, and we know of 
‘nd case which lias been decided which is bas- 

“ed upon any other reading of the Act than 
„that indicated above. s : i 

We dre indebted to the pleaders who have 
argued the case. as amici'curi& with much 
keenness: and have given great assistance 
to the Court. | 
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PUNJAB CHIEF COURT. | 

First Cryin Arrear No. 223 or 1998. 

: _ April 3, 1909. 
Present:—Mr. Justice Reid, Chief. Jndge and 
: Mr: Justice Robertson. “ 

MANAK CHAND—P atntivr—APPEGLANT 


Lersus- 
MUNNA LAL—DErENDANT—RESPONDENT. ` 
Custom—Adoption—Juins. of Delhy—Adoption a 
secular transaction— Widow can adopt without autho- 
rization from her husband—No special ceremonies ne- - 
cessary—No reatricts m as to aq? of the, adopted’ son— 
Adoution of married man—Adopfion by widow of h r. 
huab mnd's brother—Pubdlication Hindu. Liu tọ be fol- 
lowed in the absence of Custom, 


If no special custom is proved to obtain as regards 
any matteramong the Jains, the Courts must fall back 
upon Hindn Law as the rule of decision. 

Shes Bingh Rai v. Dakho,1 A. 688, (P.O); 5 I. A. 87; 
Chotay Lal vy. Chunno» Lal, 4 C. 744, 6 I. A.16; 80. 
L. R. 465; Bacheli V, Makhuw Lal, 3 A. 63, relied upon. 

By special custom, among, the Jains 3 

(1) Adoption is a purely sećular transaction design- 

“ed, mer alia, to perpetuate the name and family of 
the adopter without any religions moaning. 

. (2) The widow of a deceased Jain may adopt-with- 
out any authorization from her husband. 

| (3) No special ceremonies are required to give 
legal effect to an adoption; all that is required is 
consent on both sides, of the adopter and the adopted, 
if he be an adult, or of some one on his behalf if he be 
8 minor, and due publication. i 

Lakhmı Chanl v Gatto Bai, BA 319 ; Manohar Lal 
v. Banarss Das, 29 A. 495; A. W. N. (1907) 121; 4A.. 
L. J. 407; Ashaifi Kunwar v. Rup Chand, 80 A. 197; ` 
A. W N. (1908) 79; 5 A. L. J. 200, followed. 7 

(4) . In Delhi, a pablo distribution of Ladus to the 
brotherhood in token 6f an adoption fulflls all tho re- 
quirements as to publication. 


(5) There is no restriction as to the age of the 
adopted son. |. X 2 
(6) The adoption of a married man having children 

„is valid. ` 
(7) A widow can legally adopt the brother of 


her deceased husband regardless of the age of: the 
adoptee. 


(8) Itis not necessary that the adoptec should bo 
younger than the adopting widow. : 

First appeal from the decree of T. `P. 
Ellis, Esquire, District Judge, Delhi, dated: 
the 23rd December, 1907. s 

Messrs. Muhammad Shafi and Shah Nawaz, 
for the Apppellant. x po tt 

Messrs. Shadi Lal and Sardha Ram, for tho 
Respondent. 


Judgment. —The suit now. before us 
was brought by one Manak Chand for posses- 
sion of half of the estate of one, Shadi Ram, 
who died about eight years before suit, leay- 
ing one daughter, Musammat Mangi, no gon,, , 
a widow, Musammnt Birji and two brothers- 
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Manak Chand, “piap, and Munna Lal, de. 


fendant, 

Thė parties are Jains of Dolhi of TEPEN 
branch. The suit is.one for a halfo! the 
estate of Shadi Ram, to which Manak Chand” 
Alleges his right to be superior to that of 
Musammat Mangi, Shadi Ram's daughter, 
who, however, is not a party to this suit. 
Manak Chand admits Munna Lal's right to. 
one-half, Munna Lal’s answer to the claim 
is that he was validly adopted by Musim- 
mais Birji and consequently takas tho whole 
of the estate of Shadi Ram. The adoption is 
allegéd -to have. taken place in December 
1903. 

It-appears from the record that about a 
month before the alleged adoption took place, 
Manak Chand sent a notice to Munna Lal, 
warning him not to have himself adoptad by 
Mtsammat Birji. This is dated 23rd 
November 1903. Exhibit At’ 

The adoption is allezed to have taken place 
in December 1903. 

[After discussing the evidenca and fnding. 
that theo fastum of the adoption i is estabEsh- - 
_ ed, the judgment proceeds]: 

The next print we will proceed to dispose 
. of is the question whether the adoption was a 
valid one or not. It is admitted on all hands 
that cif no special custom is proved to obrain 
- AS regards any matter among the Jains, we 
must fall back upon Hindu law az the roie of 
decision. Sheo Singh Rai v: Datho (1), Cirtay 
Lal v. Chunnoo Lal (2), Bachrréi v. Makan 
Lah (3). > 
Jains are admittedly an offsboot of Hindu- 
ism, but an offshoot which was separated irom 
the parent stock before many of the custzms ` 
now accepted as orthodox by, Hindus: were 
atarted or erystullized, and it is not contessed ` 
that adoption-is a very different thing and is 
` looked upon from quite a different standpoint, 
among Jains from what it is among orthadox 
Hindus. There has been mach discussion be- 
fore us as to the dattaka' and kritrima form of 
adoption, bat it is quite clear that neither is 
in force among Jains. Thé datiata clearly is 
not, and as to the other all that’ can be anid 
is that Jain adoption resembles it -more than 
it resembles the datiaka form, which is now 
recognized in most regions as the orthodox 
form. That Jain adoption is something quite 
(1)1 A. 688 (P.O); 5 I As87. 
` (2) 40. 744, 61. A. 16; 80: L. R465, 
~ (8) 8 A. 66. 
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differant fod Hindu orthodox ddoption is 
abundantly: proved by the evidence on the 


‘record as well as by numerous .rulingg' and 


authorities. . Mayne (Hindu Law, VII Ed, 
para 13], PD 168) says in regard to Jan 
adoption: “Among the Jains a sonless widow 
has the same power of. adoption as her 
husband: would have had, had he chosen ta 
exeroise it. 
any other person is necessary to it, -The 
Court said of this class .. .. They algo. regard 
the birth-of a son as having no effect’ on the. 
future. state of: his ° progenitor and conse- 
quently adoption is a merely temporal ar- 
rangment und has no spiritual objects. a i 
Again at p. 200, we have: “Among the 
Jains no ceremonial whatever is required, the 
transaction being purely a matter of civil 
contract.” * The published rulings’ on the 
subject bear ont this view, particularly those 
printed in Lathmi Chand v. Gatto Bai (4), 
Manohar Lal v. Banarsi Das (5)' and Asharfi 
Kunwar v. Rup Chand (6). It is not indeed 
denied that Musammai Birji had power to 
adopt, itis only contended that Munna Lal 
by reason of various disabilities was a person. 
who could not be adopted; and that the neces- 
sary ceremonies wera not observed: - Ag 
regards ceremonies, we think “we need not 
spend much time over this ‘part of the caso. 
The general trend of the evidence for both 
parties is, that consent on_ both. sides, of the 
adopter and the adoptee if he be an adult, 
or of some one on-his behalf if he be a minor, 


Neither his sanction nor that of 


‘ 


and due publication, is all that is required. 


The method of publication varies. In some 
cases it is- “by distribution of cocoanuts, in 
others‘in various other modes. ‘But as regards 


Delhi,-we think the evidence clearly shows, 


that a public distribution of ladus to the bro- 


.therhood in token of an adoption fulfils all 


the ‘requirements as to publication. Indeed 
it was hardly contended that such a distribu- 
tion, if clearly made by.the ‘adopter and 


. adoptee or his guardians together, would not 


be sufficient publication, and we -think' from 
the evidence and authorities that ib clearly 


“would -be. 


Much more stress was laid on the ontot. 
tions that the defendant Munna Lal could 


mot be adopted, being a. married mau, the. 


father of a child: the brother of the person to” 
(4) 8 A. 818. 
- (5) 29 A495 ; A. W. N. (1907) 121; 4A. L. J. 407. 
Ome 197 ; A.W. N. (ioe to; BA L. T. 200, 


= 


ead 


> 
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whom he-was adopted, anda man older than 
“the adopting: widow, Musammat Birji. 

As régardg marriage, there seems to-be-no 
doubt whatever that among Jains marriage 
alone on the. part of ‘the person 
adopted-is no bar. This is specifically a 
down in Manohar Lal v. Banarsi -Das (5); i 


which the adoption of a married man of 23 


was held to be valid,.a view followed in 
Asharft Kunwar v. Rup Chand (6). -In the 
firat case, the adoption of’ a married man of 


23 was held to be valid. after a-fnll dis- 


cussion of the whole question. In that case, 
as remarked by the learnad Jadzas3, tha mvin 
. question for decision was whether among the 
Jain community marriage is a bar to adop- 
tion. In the.sams case, Manohar Lil v. 
Banarsi Das (5), it was remarked: “ We have 
not’ the -slightest doubs that -mvrried boys 
were and are adopted; and that the evidence 
in support of these adoptions is trathful. If 
“ib be, we have 23 cases established, namely, 


“mine in Muzaffarnagar, seven in Saharanpur, - 


“three in Dahli and four in Meerat: .Consider- 
ing thatthe Jain population is not large and 
is scattered about, and that ordinarily unmar- 
ried: boys would bə selécted in adoption, the 
number of cases. of adoption of married youths 

< or boys, which has bsen proved, is striking.” 
One of the Dehli instances discassed in that 
judgment is an instance, mentioned in this 

_ case by the witness _Bhola Nath, that of 
Jagzi Mal. In Ashari Kunwir 
Chant (6), the question was farther discussed 
and in addition to the 9 of the 23 instances 


_ noticed in Manohar Lal v. Banarsi Das (5), a> 


number of other instances wera discussed, 
-~ aud ib was finally “concluded that upwards 


“= of 30. instances: of the adoption of married 


boys amongst’ the Jains of the Saharanpur, 
“Muziffarnagar, Meernt, Dalhi and Karnal 
~ districts -had been satisfactorily proved. 
. As regards the evidencs on the record of 
- this case we find that among the plaintiff's 
own witnesses Kishan Singh; P.. W. I, says, 
that even if a parson has children he can be 
_ adopted; Kishen Raj, .P. W. 2, says, “a 
married mtn can also ba adopted, but his age 
must be less than that of the widow who 
| makes, the adoption;” Rittan Rij, P. W. 3, 
Bys, “ sacha married man can be adopted 
even though he has children;’ Rio Raja 
Madho Singh, P. W. 4, saya, “a woman can 
adopt a married man with family of her own 
accord;”’ Fauj Chand, P. W. 5, sayi, “mostly 
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- practically 
plaintiff himself says that a married man _ 


v. Rup . 


miki 


a-boy of tender years is adopted, but if in 
„any. Gase Buch a boy cannot be found, then 
the widow can adopt a married - person ; 

Jaswant Mal, P. W. T, says, “a married: 
parson may also be adopted;’”? Mohan. Raj - 
` P. W. 8, says, “ In our brotherhood a inar- 
ried person.with a family may be adopted; ve 
Siankar-Das, P. W. 9, says only, “ I know 
of no instance in whioh a married man was 
adopted as a son;” Dalel Singh, P.W. 10, ° 
saya `. married men can. be adopted according 
to custom ;? Sohan Lal, P; W. 11, saya, “a 
married man may be adopted ; ;’ Thus, 
every witness called for the 


may be adopted, and not one -ofe them 
contradicta this statement. . In face of this, 
for the purposes of this suit at any rate, it 
might well be held that the legality-of the 
adoption of married man is proved, and it 
was not necessary for the defence to put for- 
ward mach evidence in support of the conten- | 
tion. 

- Kulu Mal, D. W. 3, TG wewah. gives an 
instance.in which one Piare Lal, already mar- 
ried, was adopted by one Indarjit, and 
Khushal Chand confirms this instanoe, 
Mal, P. W 13, Ne a number of instances 
and Kesri Mal, .P W. 14, also mentions se- 
veral instances.. Piare Inl, P. W. 16, also 
speaks to the instance i in which Piare Tal Was - 


adopted by Indarjit, and Banarsi Das ‘gives . . 
another instance in which one Banarsi Das- __ 
_of Meerut, who had a wife and children, was. 
adopted by the widow of his brother Ganeshi ~ 


-Lil. The evidence on- the record and the 
authorities dealing with cases in neighbouring 
tracts conclusively prove that adoption of 


married men among the Jain community is ~ 


legal. 

- It is farther urged that among the Jain 
communities a brother cannot .bs adopted | 
to a brother, and it is further urged that even 
ifa brother could bs adopted, it must baa 
brother’ younger than the widow who adopts. 


lo 


“Sahu ~ 


To this the reply is made that thera is no ` f 


-rəstriction as to aga whatever, and the 
pertinant remark is mide that if thera wera 


“any such restriction, it would suraly only ba 


that the brother adopted must ba yoanzar 
than the brother to whom he is adopted, 
not that the widow must be older than tha 


adopted.brother, and it is pointed ont that. 
in this case the widow mvking ‘the adoptiv is. 


was a second wife,. v ry much younysor 
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"than Shadi Ram, and only. 4 or 5 = 


younger than Manna Lal, who was himself 
mach younger than Shadi Ram, who Srought 
-him up. y 
It is probably correct t> say that the Save 
tion among Jains is not the kritrim adoption, 
but it is certainly equally correct to say’ that 
it Very much resembles that form, which, as 
Mayne points ont, is, among orthodox: Aindas; 
‘not known beyond the Mithila -cirole. 
(Mayne, VII, Bd, p. 136, para. 107.) a 
Now ‘as regards kritrima adoptiens, 
appears t> ba no doubt that the adoption of 
a brother is lawful. Mayne Bays, “heace any 


person may baadoptad who is of tie same, 


-tribs” as his adoptar even his own father, or n 
brother. (Mayne, VII Ed., p. 265.-para 203.) 

lt was pointəd out 
Banarsi Das(5), page 510,that it was admitted 
' that among Jains x boy may be. adopted at 
any age and this "was repeated in Asharfi 
Kunwar v. Rup Chand (6), page 205, and it is 
also: pointad ont in both those judzments 
that while the defendant.contended that the 
castom of adoption among’ the’ Jains was a 
purely, secular matter, it — was’ only 
urged for the plaintiff that the custom 
_ of adoption among Jains is similar 
to that binding among the Sudras, and not 
‘that obtaining-among the twice-born, classes, 
i. e., that it resembled the kritrima form, if 


any. Mr. GolapChandra Sarkar, in the Tagore’ 


Law- ‘Lectures of 1888, says: “Nor is the 
- restriction based upon the age of the sdoptee 
applicable to the Jains, among whom therale 
is, that a person within the-age of 32 maybe 
“adopted. ” This quotation regarding‘the age 
_of 32 is taken ‘from 
‘dictum of the Pandits and does not appear to 


have any authority. No reported case was. 


quoted in which the adoption of a trother 
had been held to be valid, but on the other 
“hand none was quoted in which it was held 
. to be invalid ‘nor -was any case quoted’ in 


whioh an adoption was held invalid Eecanse ; 


the adopted gon was over 82. 

As regards the evidence on - the ` record 
of this case, it is distinctly in favour >f -the 
contention that a brother may be adopted 
regardless of age. 

Turning firat to the evidenca ‘of the- plain- 
tiffs own witnesses, we find Kishen Raj 


stating that he himself was adopted by Karm: 


Raj, his own brother’s son, nephew. 


He 
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‘Chand had a daughter-at the time. 
-Karm Raj, 
- Mal.. 


there . 


in Manohar Dal vs 
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also, says that one; Man Chand adopted 
Baldeo Chand, his younger brother, who Was 
about 40. Tanuj Chand also bears testimony to 
this last adoption, and adds that Baldeo 
` The case 
of Kishen Raj's adoption by his ‘nephew 
is also supported by” Kishen 
Singh, P. W. 1, and also by Mehta Jaswant 
Seth Mohani “Raj does not quote any 
instance, but says “uncle may be adopted by 
his nephew, “brother may be adopted by 
brother.” 

< Turning to the evidence for the defendant, 


we find several instances of the adoptions - 


of brothers and first cousins given. In the 
evidence of Saha Mal we find that one Mai 
adopted his uncle’s son, Gulab Chand, who 
was married. 

. As to.age, Tara Chand adopted Kishen 
Chand, married and-aged about 40. 

Nathu Lal's widow adopted Lal Chand, 
aged 50, who was Nathu Mal’s: own brother. 
Lalmia’s widow adopted her husband’ s brother, 
Gulab Chand, dged-25 or.28. 

Kesuru Mal died leaving a widow aged 
about 15, and a father. His widow adopted 
his younger brother, Chand Mal, about’-35, 
“who was married ‘and . had two sons and a 
daughter. “The next instance which we will 
quote is a curious one and shows how free 
from-restriction is the Jain custom of adop- 
tion. 
his son also died young Bahadur had a 
cousin named Manji. This Munji was adopt- 
ed by Bahadur Mal's mother, wife, and 
daughter to Bahadur Mal’sson. Manji was 


“about 24 years old and married. 


One Bahadar Mal died when young, , 


One Chorgi died, his widow adopted Mul - 


Chand, his younger brother, who was 45 
or 50 at the time and was married. ' In this 
case, the witness mentions that no other 
brother was alive at the time, and he added 
that he could not recall’ any other cases at 
the moment, bat that there. were plenty 
of instances. There was no attempt made 


in‘ cross-examination to discredit these in-. 


i 


stances nor was any attempt made to rebut. ` 


this evidence and all that the learned counsel 
for the- appellant could urge against these 
instances before us was that there may have 
been no brothers or collaterals competent: to 
object. ` 


We have listened with great cara to the 


arguments in this case, lasting over gaveral 
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days and. have examined the authorities on- 


` the sabjeot and the evidence on the record, 
and we have come to the conclusion that it 
thas been shown that among Jains no special 
ceremonies are necessary to give legal effect 
to an. adoption, and that though certain 
ceremonies or rules are observed in certain 
localities as a matter of habit, all that is 
actually required ia that there shall be due 
publication of the adoption by some recogniz- 
ed means amoug the brotherhood, and we 
‘find that in Dalhi at any rate the distri- 
_ bution of ladus in token of an adoption 
< having taken place is sufficient. We find 
that inthis case’ Munna Dal was adopt- 
‘ed to Shadi Ram, his elder’ brother, by 
Musammii Birji and gave himself in adop- 
` tion and that this was all that was necessary 
- on his part, he being an adult and his father 
- dead, although his mother is alive. 
ing to some witnesses she was present, but we 
need not go into that. We find further that 
` among the Jains adoption is a purely secular 


transaction designed, inter alia, to perpetuate ° 


the name and family of the adopter without 


any “religious meaning, and that though the 


adoption is not an adoption in kritrima form 


as known among orthodox Hindus, it ap- 


proximates far more to that form than to the 
dattaka farm. We find that the widow of 
a deceased Jain may adopt withont any 
‘authorization from her husband. We note 
that it was not even contended that this was 
necessary, and we hold that there is no’ limit 
< as to the age of the adopted son. There are 
somo witnesses who say that he should. be 


younger than his adoptive father but the’ 


- contention that he must be younger than 
the adoptive father’s widow is certainly not 
made out. It is clearly -made out that a 
married man having children of his own may 
be adopted. 

These findings dispose of the appeal witch 
` fails Bad is dismissed with costs. - 
Appeul dismissed. 
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(8. c. 98 P. R. 1909 ) 
PUNJAB CHIEF COURT. 
SgrcoyDp Cryin -APPBAL No. 572 oF 1909. 
April 19, 1909. 
Present: —Mr. Justice Reid, Chief Jadge ‘and 
` Mr. Justice Robertson. 
Musammat ALLAH RAKHI—Derenpaxt— 
APPELLANT 
tersus 


[1909 - 


ZAKAR HUSSAIN AND oTHERS— PLAINTIFFS | 


RESPONDENTS. 
Oustom—Sucession—Alienation—Syeds of mauza 
Masania, District Gurdaspur, follow agricultural custom 
—Daughter tnheriting praper'y from her father as her: 


absolute property—Gift to husband—Land’ reverts to h 


wife's heirs on death of husband. 

Tne Syeds of mauza Masania, tahsil Batala, District 
Gurdaspur, are governed, in matters of alienation and 
succession, by the general rnles ofagricultural custom 
and not by Muhammadan Law. ` 

Shih Nawas v. Asmat Alı, 40 P. B. 1907; 10 P.L R. 
1993, followed. 


Where land, which a daughter has inherited from . ` 


her father and which has become her absolute pro- 
perty, has been gifted by her to her husband, it 
revorts to her on the death of her husband and 
descends to her daughter as her heir and not to the 
collaterals of the deceased husband: “í 


Farther appeal from the decree of W. A. 
LaRossignol, Esquire, Divisional Jadge Amrit- 
sar Division, dated the lst April 1903. 

- Mr. Muhammad Shafi, for the Appellant. 

Mr. Jalal-ud-din, for the Respondents. 

Judgment.—This appeal and appeals ' 
Nos. 573 and 3834 of 1908 can be 
disposed ‘of together, 
the decrees of the Court of first instance 
having been disposed of together by “the 
lower appellate Court and the evidence in 
the two suits being the same. 

The facts are récorded in the jadamignts of 


‘the Courts below. 


The following are the suthorities cited at 
the hearing :— 

Rehmat Ali v. Musammat Hamid-ul- Nissa 
(1), that among Ambala Syeds, daughters 
‘succeed to father’s share on death `of their 
mother. Lala v. Pamesarya (2), that posses- 
sion of property for 25 years raises Prênunip: 
tion of grant of user from ownetr3. 

Gopal v. Musammat Mamu (8), that among 
Gujars of Lahore city daughter succeeds 
before nephew. 

Kutha v. Musammat Abidan (4), that 
among Muhammadans in the Gujrat district 


the burden of proving daughter's power to 
(1) 75 P. R. 1879. (8) 41 P.R 1885. 
(2) 73 P. B, 1880, (4) 19 P. R. 1887, ' 


three appeals from , 
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transfer by gift her -share of ,father’s pro- proved,- 
~ pety is on the person asserting the power. “Hayat Stak wana v. Allah Balhsh (15), 
Musammat Ghulum Zohra v. Rukan Abdulla that- ‘among Waraich Jats of the Gujrat disi- 
‘Shah (5), that among Gardezi Syede. of rict, property given to` daughter’ 8 son reverts 
‘Maltan first cousin excludes daugkter's on. his, death without’ issue to donor’s heirs. 
=. daughter. a Smanda v. Musammit Nurbi (16), that 
Muhammad v. Amir (6), that among Jaane it was, not praved that among Mahammadan 
Sials the burden of proving a spacial Nara Rajputs of Karnal, . daughters ` succeed 
custom in favour of a daughter's heir ir on to ancestral property before collaterals of the 
the pergon asserting it against her father's - 5th degree... 
collaterals. ` Saddan v.Khemt (17), ize among Johal 
Ramzan-Shah v. Sokna Shak(7)that anong Jats .of Ludhiana (Hindas) widow of sonless . 
Sabzwari Syeds of Gurdaspur second coasin proprieter has ;-life-tenure of property, which 
once refioved does not exclude daughter. husband would hayo inherited from his cəl- 
Musammat Fatima v. Ghulam Muhammad, literals. 
Shah (8), that among Jalaga Syeds, Daya Ram vy. Sohel Singh (15), that among 
daughters and their sons exclude male’ calla- . parties generally following customary law, it 
teruls*of the 4th degree from the common “is permissible to fall back as a last resort on’ 
ancestor. ~ their personal law for decision of -point on 
Rasim Ali v. Zianat- un-Nisa(9), that among `» which no definite rule of customary law can 
Syeds of the Ambala district, though by zus- be found. 


tom sons exclude. daughters there was nc es- Shah Nawaz v. Asmat Ais (19) that inmatters 
tablished custom that collaterals exclrded - cf alienation and succession, Jilani Syeds of 
daughters. . mauza Masania, tahsil’ Batala, district Gur- 


_ Chiragh Din v. Mamman (10), that ‘amin’ daspur (the-village in-which the property 
Avains-of Lahore district, daughteris nct im suit “is situate), who have for. the 


fall heir to her father in. the presence cf . last nine generations followed agriculture as. =" 


his nephews. . œ» land-holding occupation, are governed by 
Musammat Fatima Bibi v. Gul (11),-fhat the: general rules .of agricultural custom of 
a Court must ascertain whether custom or per-- the - Province,- not by Muhammadan law. 
sonal law is applicable and apply it, and wust The passagés from the Customary : Law. 
not .dismiss suit based on personal law on of the district cited are— 
finding personal law inapplicable. d Answer 5, -page 15. —Amonget ‘male lineal 
Amir Khan v. ‘Sandhe Khaw (12), that defendants where there are male descendanta 
among Naru Rajputs of. Hoshiarpur the father who do not all standin the same degree of 
< cannot favour.one son at the expense of kindred to. the deceased, and the persons 
others except. for special cause, the burden through whom the more remote are descended, 
“of proving which ison the person asserting it. from him are-dead, the inheritance is divid- 
Musammat_ Fatima v. Arjmand Ali. a3), ‘ed equally per stirpes noù per capita, and the. 
that there is no initial presninption of agri- nearer déscendants do not exclude the. more 
cultural custom among Sheikhs of Rohtvk, remote. - 
who have been employed for generations ` _ -Answer 19, page 19.—Tho - camindars of 
in State servicd and do not live by agri- tuhsils Batala and Pathankot say- that- a 
culture, and that- daughters consequenoly - daughter; if she has succeeded to’an inherit- 
WE in preference to collaterals. 5 “ance, can alienate her property by sale, gift 
Wazir Ali Khan v. Musammat Asmat Bibs ‘or mortgage, but those of Shakargarh say 
(14), that among Lodhi Pathans of Jullen- that- <a daughter cannot succeed and cannot, 
dar district, daughters’ daughters exclude therefore, alienate the property. 


collaterals. no custom. to contrary being - Answer 27, page 21.—When a wife 
(6) 18 P. R. 1889. > (0) 31 P. 1989. dies, holding property in her own right, the 
(7) 60 P. R. 1899. (8) 172 P. R 1899. Pa | 
(9) 35.P. R. 1891. : ` (10) 28- P. R. 1893. ' 3 (18) 19P B.1908; 25 P. L.R 1&3. = hi 
(11) 127 P. B 1893. =; -© (16) 36 P. B. 1905; 37°P.-L. R. 1905. 
(12) 72 P. B. 1895. id A i - (17) 15 P. R. 1908; 117 P_L. R. 1908. 
(13) 4Ì P.R, 1901. 7 _ (18) 110°P. R. 1906 (F. B.J); 31 P. L. R. 1907. 


14) 61 P. R. 1902 ; 72 P. L. B. 1902. . _ -~ (19). 40 P. R, 1907; 10 P. L. R. 1908. 
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'zamindars of Gurdaspur and Shakargarh say 
_ that the whole of the property devolves 
' upon the husband. The zamindars of Batala, 
except the Syeds, follow the Shakargarh 
‘custom. The Syeds say that, if the pro- 
perty was ‘acquired by “the woman herself 
or from her father, the immovable property 
will go to her father or his heirs and the. 
‘movable only to the husband. . 


“Answer 8, page 35.—Where the custom of. 


_ making dowries to daughter obtains, failing 
: her direct heirs, the zamindars of Gurdaspur. 
` ‘Batala, Pathankot and the Muhammadar 
tribes of Shakargarh say- that, according te 
the Riwaj-i-am of 1865, the estate will de- 


-volve upon the heirs of her father, not upon . 
` the heirs of her husband. 


The first question for consideration is whe- 
ther, the 30 ghumaos and appurtenant shami- 


‘lat left in Musummat Begam’s possession‘ 


‘in 1862 became her property in the, sense 
that she could do what she ‘pleased with it 
The award in virtue of which she remained 

= in possession of it contained the words “K: 

' “arazi ` ko pas ghair ki bai na kare pas midali- 

‘an ki koi karida.” These words indicata 
clearly that her right, if dealing with tha 
property, was subject only to the right cf 
pre-emption of the collaterals. Wh 

In 1892 the descendants of Kadir'Bakhsa 

‘the plaintiffs in the suit of, 1862 tried to 

prevent Masammat Begam from digging a 
well and she obtained a decree for an injunc- 

_ ‘tion and a declaration of her full ownership, 
the words used in the judgment being “bila 
‘beet kaid wa shart ki mili thi, wa wuh malik 
“mustakil tasawar hue thi.” The Court further 
found that her husband’s collaterals would 
‘not take on her death, the daughter taking 
““ba mujib Shara Muhamds.” ` 

We are satisfied that’ the first questicn 
‘must be answered in the affirmative. 

The. lower appellate Courts judgmert 
runs:— The xamination of the ‘arbitrators in 

: 1862 ‘makes’ it clear that their decision was 
to the effect that Musammat' Begam was 
entitled’ to succeed to the whole of her 
father’s share, but that they had allowed 
‘her the 30 ghumacs and the 10 marlas under 

“the house on account of the relationship bež- 

' ween the. parties. The parties accepted this 
‘award, although both Raja 
the Commissioner’s Court thought that’ Mw- 
sammat Bégam should have been given tke 
whole 62 ghumaos. From this, I hold it clear 
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Teja Singh and 
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that what was awarded to Musammat Began 
was not absolute ownership but a portion of her 
father’s inheritance. - tee 
Musammat Begam died in April 1904 and 
the result of the reversionera being allowed 
possession under the ‘award of 83 ghumaos, 
which should presumably have remained - 


- with Musammat Begam for. her life, was 


that they enjoyed this possession more than 
40 years before they‘ would have enjoyed it 
on her death. . The conclusion at which we 
have arrived is exactly the opposite to that 
arrived at by the lower. appellate Court and 
is that the 80 ghumaos with appurtenant_ 
shamilat became the absolute property of 
Musammat Begam to dispose of as she pleas- 

ed. x N „i ; v 
The land under the houses goes with the 
30 ghumaos and the houses go with it. 

The -snit of the’ descendants’ of Kadir 
Bakhsh, therefore, fails and appeal No. 573 of 
1908 is decreed with costs of all: Courts 
which they will pay to Musammat Allah 
Rakhi. | | p k Di 

The next question for consideration is 
whether the sons‘of Shah Chiragh are entitl- , 
ed to any part of the property, in suit. | 

In our opinion they are not ontitled to any 
part of the 30 ghuwmacs and appurtenant 3 


„shamilat given by Musamm2zt Begam , to her 


husband Budhe Shah. On the death of the 
latter the land reverted to Musammat 


Begam and was inherited on her death by E 


Musammat Allah Rakhi not as heir of 
Budhe Shah but as heir of her mother, — 
Musammat Begam, to whose absolute pro- 
perty Badhe Shah's collaterals have no right. 
The customary law of the district, is not 
sufficiently concise to afford much assistance 
as to the right to the rest of the property 
in suit, vis., the ancestral property of ` 
Musammat Allah Rakhi’s father, Budhe Shah. 
For instance in answer 19, page 19, what is 
mennt by “ succeeding to an inheritance”? 
Shah Nawaz v. Asmat Ali (19) is, however, 
directly in- point Musammat Allah Rakhi . 
having admittedly married, and is authority 
for holding that the sons of Shah, Chiragh, | 
plaintiffs in suit, No. 103 of 1906, are en- 
titled to the half which they claimed. This 
appeal and No. 834 of 1908 are, therefore, dis- 
missed, but under the circumstances, the 
parties thereto will bear their own coats. 
È > . Appeal dismissed, 


ys 


` Division, dated the 30th July 1908. 


` collaterals 


“the deceased ‘bat 


‘ 
“it 
An 


H 
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- FATEH BAKHSH V. LEHNA. 


(s..c. 97 P. R 1903; 168 P. W. R. 1900.) 
PUNJAB CHIEF COURT. i 
Sacono Orvis APPEAL No. 54 or 1909, 
* April 2, 1909.- a 
_ _ Present: —-Mr. Justice Johnstone!” 
FATEH BAKHSH AND otaers— 
$ PLAINTIFFS— APPELLANTS 
. versus - > A 
LEHNA AND oTaeRs—DErENDA 
RESPONDENTS. 

Punjab Tenancy “Aci (XVI of 1837), 8. 5 
112—Statemsent of custom in Wajib-ul-arz cannot. over. 
ride 8. 59—Agresment evpresly-limated to tin of set- 
tlement not renswsd—Wheth+r can be hald to subsist in 
a later settlement. 7 -- 

Statemonts of custom in a wyib-ul-ar3 oarmot over- 
ride section 69 of the Punjab Tananoy Act. 

Fattoh Muhammud v. Musammati Jiwan, 43 P.R. 
1895, (F. B ); Punja? Singh v, Sant R un, 22 P. R. 1896 
(F. B.), followed. Be ` i 

An agreement, under sections 111 and 113 of the 
Act, expressly limited to tho terms of the first settle- 
ment, cannot be held to persist through a later settle- 
ment in which the agreement is not renewed, 

_ Rahiman v. Bula, 8 P.R 1822, distinguished. 
Further appeal from the’ decree of M. L. 
Waring, Esquire, Divisional Judge, Jullundur 


H 
IN 


gi 


ai 
NTS — 


9, 111, 


` 


Mr. Muhammad Shafi, for “the Appellants. 

“ Pandit Sheo Narain, for the Respondents. 

Judgment.—in this case the dispute 
is betwetn landlords (plaintiffs) and the 
of two deceased occupancy- 
tenants (defendants). The first Court. held 
that defendants were really ‘collaterals of 
that ‘the common 
ancestor ' Bhupa had never occupied. 
the land. Thus section 59, Tenancy Act, _ 


“could not help the defendants; who relied 


“ Jollundur,. where 


‘in his absences, 


- upon an entry in the Wajib-ul-arz of the 1850 


Settlement of mauzı Dhandour,. Tahsil 
the land in suit is. 
It is settled law [Fateh Muhammad. v. 
Musammat Jiwan (1), Punjab Singh ‘vy. 
Sant Tam (2)] that statements of cus- 
toni in a Wojib-ul-arz cannot. override 
section 59, Tenancy Act, but plaintiffs dəs- 
cribed this as an “agraement” ‘and invoked, 
sections 111 and 112 ofthe Aot. This wag 
an after-thought and no issue on the subject’ 
was framad, but both Courts bəlow took: up 
the question.. The eritry may bə translatad - 
thus :— ae 

“TE an oceapancy-tearat dies, hia son and, 
“a brother or kiribati 


1 


whoever has the right, will sucsaad.” '' i 


_(1) 43 P. R.1893 F. B.) 
2) 22 P. È. 1898 (F. B.) 


T 
1 

1 

ul 


K 
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` amoucted to an agreem 


> (8) 8 P, B, “1692, 


851 


The first ‘Court . recognised that this 
ent, but found that it 
was apparent from .the heading of the 
Wajib-ul-arz that its provisions. and, agree- 
"ments were expressly limited to the term of 
that Settlement. In the 1885 , Settlement 


` the resord is silent, and hence the Court 


ruled that theré is now no agreement in: force 
on this subject, ‘and’ thus the Court gave 
plaintiffs, landlrods, a decree with costs, 


oy The learned Divisional Judge on appeal 
found the other way. He went with 
the first . Cours through ` the first 


‘steps cf its reasoning, but then” quoting 
Rahiman vw. Bala (3), he ruled that the 
silence of the Settlement Record of ‘1885, on 
the matterin hand, did not imply that the 
custom was altered, and; so forth. In my 
opinior the Divisional Judge entirely over- 

. looked the fact that the question is not of 
custon-, but of section 59 aforesaid and 
“agreement” under sections 111 and.112 of 

“the Acs.. I cannot see how an © agreement,” 
expressly limited to the term' of the first 
Settlement,,can be held to persist through 
a later Settlement in which ‘the agreement 
was not renewed. This erroneous, way of 

„looking at the matter entirely vitiates the 
lower appellate Court’s. judgment, | 

In a judgment of my own, in Civil Appeal 
No. 40C of 1908, I-have thrown doubts upon 
the way in which matters of this sort have 
been sometimes viewed, and especially as to 
the meaning in connection with “agreement.” 
in Wajr>-ul-arzes of such phrases, as nasdiki 

_ bhai and karabati. But, inasmuch as . here I 
hold that no “agreement” on the subject 

persisted after 1885, Lnsad not take up that 

questior again. B 

Mr. Sheo Narain has -quoted certain 
rulings.50 me, but none of them meets this - 
case. Eulings to the effect that & statement 
of custom ina Wajtb-ul-arz of an early Settle- 
ment is svidence of custom although a later 
Wajib-u: arz may be silent on the point, are 
beside tae mark here, as also are rulings as | 
to the precisa meaning ofsuch statements of 
custom. i 2. 

. Tacceptthe appeal and set aside the judg- 
ment aad decree of the lower appellate 
Oourt and-restore those of the first Court, 
giving plaintiffs a dsorae with oosts through- 
out. | ah Ee Tee at 

Oe os ` . Appeal accepted, 


- (s. 6.98 P. B. 1909.) -+ - 
PUNJAB CHIEF COURT. 
Frast Civit APPEAL No. 421 oF 1909. - 
April 23, 1909: < 
Pr esent:—Mr. Justice Reid, Chief Judge and 
Mr. Justice Robertson. 
T,-——Co-RgsponDE&stT—A PPELLANT 
versts a 


B. — PETITIONER AND ANOTHER— RESPONDENTS. 
Batiimonial jurisdicioñ—O der, refusing to sink? 

~of the name of a co-respmdent is xot appealuhle 
— Decree’, meaning of—Riyh’s of partrea—Duvorce 


Act (IV of. 1869), ». =5—Punjab Courts Act (XVI ` 


of 1894); $ 9 (a)— Oni Procedure „Code (Act V of 
1908), 5. 

No een lies. from. an order of a single Judge of 
the Chief Court, sitting on the original side, refasing 
to strike off the record the name of a person implead- 
ed as a co-respondent to apetition for dissolution of 
“marriage and damages. 

C. v. 0., 18 P. R 1903, explained and distinguished. 

' Ramsay v. Boyl”, 30 6, 489; Percy Y. Perey, 18 A. 
875 ; A. v. B. 22_B. 612 ; Riv. R, ‘14 M. 88, diatin- - 
guished. 

Buoh an order does not determine tho rights of the 
parties and ia nota decree, -merely because 16 holds 
that the co-respondent is amenable to the juriediction 
of the Court. 

Section 55 of the Divorce-Act must be read with 
section 9 (a) of the Punjab Courts Act, and section 2 
of the new Civil Procedure Code. - 

Appeal from the order of Hon’ble Mr. 
Justice Johnstone, Judge, Chief Court, 
Punjab, dated the 26th March 1909. . 

Mr. Beechy, for the Appellant. 

-' Mr. Grey, for Respondent.No. 1. 

Mr. Oertel, for Respondent No. 2. 

Judgment.—this is an appeal, from 
on order by a Judge of this Court, sitting on 
“the original side, refusing to strike off the 


record the name of a person impleaded as co- . 


respondent to a petition for dissolution of 
marriage and damages. 

The first question for decision is whether an 
appeal lies. 

Counsel forthe appellant contended that 
the opening words of section 55 of the Divorce 

~ Act gave an appeal, the words meaning that 

all orders made by the Court in any suit 
under this Act may be appealed from. 

Tf the first 24 words of the section stood 
alone, the contention would have force, but, in 
our opinion, the subsequent words of the sec- 


tion defeat the contention and the first para- - 


graph of the section, as far as the first proviso 
enacts that the right of appeal and the course 
of appeal from decrees and orders under the 
. Act shall be regulated by the rules regulating 

such right and course in respect of decrees and 
‘orders of the Court made in-the exercise of its 
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/ 
original civil jurisdiction. The proviso can- 
not, jn our opinion, be interpreted as mean- 
“ing that oll decrees and orders except those 
specified therein are appealable. 

Section 9 (a) of the Punjab Courts ‘Act 


~ provides- for the course of appeal from 


decrees and orders made by single Jadges, 

Dut does not, in our opinion,. confer a right 
. of appeal from orders not appealable under 
the Code of Civil Procedure. 

O. v. C. (1) was cited for’ the proposition 
that: an appeal lies from every order, whé- 
ther interlocutory or final, but the head-note 
“of that case is erroneous and all that’ was 
decided was that an appeal lay from a final 
order or decree dismissing on the merits an 
application for dissolution of marriage and 
damages. È 

Counsel for the appellant cited Ramsay v. 
Boyle (2),- Percy, F. H. v. J: Percy (3), A. X 
B. (4), R. v. R. 5). 

In the first of these cases an appeal from 
an order by a single Judge,- 1efusing to allow 
a lady, with whom incestuous -adultery was 
alleged’ by _ the petitioner for divorce, to 
intervene and enter appearancs and adduce’ 
evidence and cross-examine witnesses, was 
entertained and dismissed on the ground pba 
the order was not erroneous. . 

The question of the right.of appeal was ät 
raised or considered and the appeal was 
` under section 15 of the Letters Patent, which 

provides an appeal from every judgment of a 
<pingle Judge. ` 

In the second it was held, that the, Allah- 
abad High Court had- no jurisdiction to 
entertain an appeal from an order of-a 
District Jadge in Oudh, dismissing a suit for 
dissolution of marriage, the Civil Soni of : 
Oudh not'being subordinate to it. 

In the third case it was held that an 
appeal lay against a dectee absolute, passed 
by a single Judge of the Bombay High Court, 
though the deéree nisi had not been challeng- ` 
“ed and that the period of limitation prescrib- 
ed for appeals from decrees made on the 
original side applied. ii 

Section.14 of the Letters Patent provides 
an appeal from the judgment, in all cases of ` 
original civil jurisdiction, of one J udge of the ` 
fone 7 


18 P. R. 1908. © (2) 30 Č. 489. 
ay 18 A. 876, (4) 22 B. 612.. 
5 e. 


14 M. 68. 


e 


-Wol TV] 


> 
> 


, MANSA v. SURTA, 
. In -thé fourth. case the 


. single Judge of the Court, dismissinga wife’s 
patition for increase of alimony pendente lite, 
and further held that an order by a single 
Judge at settlemant of issues, fixing a distant 


` -date for the hearing, is not an order under 


section 156 of the Code of Civil Pro- 
.cadure and is appealable under section 15 
of the Letters Patent, which is practically 
identical with that section of the Calcutta 
Letters Patent. “These anthorities do not 
support- the contention that an appeal lies 
. from all orders of.a single Judge of this Court 
under the Divorce Act; the Calcutta, Bombay 
‘and Madras cases being appealab!e under the ~ 
Letters Patent of the respective Corts, and’ 


the Allahabid case having no bearing.on the’ 


question raised here. . Accapting the decision 
“in C. v. 0.-(1) as hoe that section 55 of the 
Divorce Act, read with section 9 (a) of the ` 


- Panjab Coutts „Act, gives an appeal from all ° 
- orders of a single Judge sitting on the 


- matrimonial side which would be appoalable 


if that-Jadge were trying a civil suit trans- ` 
ferred to this Court under section 25°of the . 


Code of Civil Procedure, we are forced to the 
conclusion that the appeal claimed does not 
lie. Under Act XIV of 1882 no appeal lay 
- from an order refusing tə strike out a party, 


though an appeal lay tinder section 588 (2) 


from an order. striking out or adding the 


_ name of any person as Plaintiff or ‘defendant, 


and under the new Code of Civil Procedure 
no appeal from either order is provided. 


Counsel for the appellant contended that the - 


definition .of decree-in section 2 of the new 
Code included: the decision that the Court had 
jurisdiction over the appellant. 

We are unable to hold that such decision, 
so far as regarded the Court expressing it, 


conclusively determined the rights of. the ` 
parties with .regard to all or any of the. 


matters in controversy in the suit, either 
preliminary or final.-At page 38 of Woodroffe’s 
and Amir -Ali’s Code of Civil Procedure, the 
following commentary on the words the rights of 


__ the parties appears— The last Code used the 


words “rahi claimed or. defence set up.” There 
can, we-think,- be little doubt. that what the 
legislatare originally meant--by these words 
to refer +, were rights. of a substantive as 
distingaished from- rights of a merely pro- 
cessual- character. In other words, that a 


. decree was, so far as the right claimed, an ` 
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‘Madras Court 
- entertained an app3al from an order of a 
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ndadi kakon on the merits (that i is, the right 
to recover land, money, ete., claimed in the 
suit), andso far as the defence set up, an 
adjudication on the defence which might 
be. grounded either on the merits, using that 
term in its generally accepted sense, or on 


_some point of law affecting the merits, such ` 


as limitation. The contrary construétion, (1) 
namely, that the right might be one merely 
of procedure, .appeared to be negatived both 
by the general language of ‘the section ind 
by the circumstance that if it were correct, 
there could not ba any. occasion for sepecific- 
ally making an order rejecting a plaint, a 
decree, as such anorder directly involves an 
adjudication against the plaintiff’s right to 
proceed with the suit as brought by him.” 


- We concur in this interpretation of the law 


and hold that the order complained’ of is not 
appealable as a decree, merely because it held 
“that tke co-respondent was amenable to the 
jurisdiction of the Court. The result is that 
-we accept the preliminary objection and -bold 
-that no appeal lies. | 

The appeal fails and is dismissed with costs 
against the appellant:in favour of the peti- 
tioner- respondent, ‘Counsel’s fee - ‘eighty 
rupees. . 


Appeal dismissed. - 





. (s.c. 99 P RB 1909; 170 P. W. R. 1909.). 
A PUNJAB CHIEF COURT. 
“Second Civit Appoit No. 597.07 19034 
- May 4, 1909. 

Present: —Mr. Justice Reid, Chief Justico. 
and Mr. Justice Williams. = 
MANGSA axp OTHERS— DEFENDANTS— 

- APPELLANTS- 
- versus . - 
SURTA AND. OTHERS—PLAINTIFES— 
RESPONDENTS., 

Pasta ma Siion IG gon can suss-ed cola- 
terally — Jits of Rohtak District. 

Among Juts of the Rohtak Disteiot, an ndopted 
son or his. heirs can succeed collaterally to property ` 
to which the adoptive father would have succeeded, 
if alive 

Jeram y Manphul, 4P. R.1892 distinguished. 

Further appeal from the decree of 5. 
Clifford, Esquire, Additional Divisional J udge, 
Delhi Division, dated the 4th February 1907. 
~ Messrs. Duni Ohand and Abdul Kadir, for 
the Appellants. 

Mr, Qur charn Singh, for the Respondents, 
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SHAMIL v. LADHA SINGIT, 


Judgment.—In this’ case we have 
been asked to hold that the lower appellate 
Court, which is in concurrence with the’ 
original Court on the point, was wrong in 
deciding that among Jats of-the Rohtak 
district an adopted son or bis heirs can suc-’ 
ceed collaterally to property to which. the 
adoptive father would -have succeeded if 
‘alive. The precedents, however, to which’ wé 

ave been referred in support of this con- 
tention, relate, with bat one exception, to 
Hoshiarpur, Sialkot and other districts of 
the Central Punjab, whose position in relation 
to customary Jaw affords no argument as to 
the state of things in Rohtak or other parts 
of the old Delhi territories, which were origin- ` 
ally included in what were formerly known 
as the North West Provinces. The single 
other ‘case to which reference has been made 
[Jeram v. Manphul. (1)], is indeed one 
relating to the Sonepat tahsil of the Delhi 
district, but is silent on the point of succession 
by adopted sons to collaterals of the adoptive 
father. On-the other hand in Civil Appeal 
No. 693 of 1902, Division Bench of this 


~ Court decided that it was sufficiently estab- | minority 
Jished that in the Rohtak District, in common | 2 


with other parts of the old Dehli territory, 
adoption, when effected, is of a formal nature 
and not the mere customary appointment 
of an heir such as ia usually met with in the 
“Punjab proper; and it futher ‘added “that 
the adopted son merges in his new family’and 
under the Rohtak Riwaj-i-am there is no 
limitation ofthis right of collateral succession.” 


- From this view we see no reason to dissent 


and this appeal is accordingly. dismissed with 
costs. ii 

Appeal dtsmassed. 
(1) 4P. R. 1892. : 





Pa 
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(B. c. 100 P. B. 1809; 148 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
-Secoxp Civit APPEAL No. 61 or 1908. 
May 12, 1909. : 
Present:—Mr. Justice Reid, Chief Judge and 
. Mr. Justice Williams. ; 
SHAMIR AND OTHERS—PLAINTIFF8S— 


APPELLANTS 7 
tersus Š 
LADHA SINGH AND OTHERS— DEFENDANTS 
3 —RESPONDEATS. 


Res judicata—Suit for possesston of immovable pro- 
perty from trespasser—Decree conditional on payment - 
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- trom their mother. ,. 


of some money—Judictal hypothec—Hapiry of limit. 
ation for eweciulton—Second sutt allowed— Limitation for 
such sutt—Minor and adult plamtifs— Benefit of 
miority—Inmttation Act (XV of 1877), 5. 1, Sch. L, 
arte, 142 and 144, a 
Where a plaintiff snes for recovering ancestral im- 
movable property froma trespasser and obtains a 
dezree for its possession conditional on payment of 
some money to the defendant, without specifying the 
date up to which it is to be paid, the decree does not 
create a judicial hypothec or new cause of action. But 
tha decree-holder is not debarred by such decree from 
maintaining a second suit on the original cause of action, 
afser expiry of the period prescribed for its execution, 
provided the second suit is brought within 12 years, 
(prescribed under article 142 of second Schedule to 
Act XV of 1877) from the date on which the defen- 
dents first took possession of the property. : 
Ram Singh v. Nodh Singh, 93 P. R. 1879, (F. B.) ; 


909 


Deca Singh v.- Harnam Singh, 57 P. R. 1883; Dina. ` 


v Dana, 141 P. R: 1892, followed. 

Sher Singh v. Gobind Sahai, 30 P. W. R 1909, 4 
Ind. Cas. 410, distinguished. ` j oy oc 

Minority does not prevent limitation running 
against minors except as is provided under section 7 
o? Act XV of 1877. In the case of several minor plain- 
tiffs extension of more than three years cannot 
be allowed after the date. of attaining majority by 


tne youngest. ‘ s 
f 86, plaintiffs’ mother sold 


acts.—In 1g 
the land in dispute to defendants during their 
In 1887, the vendees obtained its possession 
In 1899, plaintiffs sued for possession of 
the land on the ground that the sale was 
without necessity and that their mother had 
no authority to sell it. ‘On 2nd May: 1899, 
they gota decree setting aside the sale and 
“for possession of the land on payment of 
Rs. 754 to the defendants, but no period 
was fixed for payment of this sum in the 
judgment or the decree. On 21st November, 
1899, this decree was upheld in appeal. ` 
On 17th May, 1907, having failed to 
execute that décree within three years, they 
“Snstituted this fresh suit’ for possession on 
payment of the said sum of Rs. 754. 


Defendants ‘pleaded the second suit was_ 


barred as res judicata and adverse possession of 
12 years. 
for possession on payment of the above sum 
on the ground that the decree of 1899, created 
a judicial hypothec and gave the plaintiffs’ a 
- fresh cause of action.- ner 
The Divisional Judge took the contrary 
view and dismissed the claim as" barred by- 
Limitation. ; i 
_Further appeal from the. decree.of H. A. 
Rose, Esquire, Divisional- Judge, Maltan 
Division, dated the 12th October 1907, 


$ 


The first Court gave them a decree . 


t 
i 


Vol. IF] 
BHAMIK V. LADHA SINGH. 


Mr. Muhammad Shafi, for the Appellants. , 
. Mr. Sheo Narain; for the Respondents. `- 
. Judgment.—tThe facts are statad in 
the judgments of the Courts below. 

We concur inthe conclusion recorded by 
the learned Divisional Judge that the con- 
ditional decree did not create a mortgage or 
“judicial hypothec ” on the land in suit. ‘ 

„Buta Singh v. Jhagra (1), and further 
Appeal No.'21 of 1908, Sher Singh v. Gobind 
Sahat (2), cited for the appellants, de not 
help them. `: — h Bag 

In the former case there’was a trust, 
which does not .exist here, 
tention that there wasa trust becauss the 
mother who alienated was a trustee, being 
hopeless; in the latter case the Court whioh 
passed the decree in. the previous suit 


specifically found that.“ the defendants ` 


‘have acharge for Rs. 837-8-0 againss the 
land and the plaintiff must pay this amount 
before he can obtain possession of the land.’ 


Tt has not been contended that the judgment ` 


in the previous suit contained such 8 
finding—Muhammad Shah v. Mahant Sadhu 
Ram (3), is against the respondents. The 
question of the applicability of the Full 
Bench. ruling—Shibbu' Mul v. Paira Singh 
(4), followed recently by a Fall Bench’ in 
Dhanpat Mal v. Jhaggar Singh (5)—must, 
therefore, be answered in the negative. 

Ram Singh v. Nodh Singh (6) ig directly 
in point, the facts being practically- o2 all 
fours with those before us. It held that 
where a plaintiff had sued for possession 
_ of ancestral land in the’ hands of the defen- 
' dant and obtained a decree for possessio, con- 
_ ditional .on payment of money to the de- 

fendant, he was not by such decree debarred 
from maintaining a second snit for possasion 
after expiry ‘of the period prescribed for exe- 
cution of the decree. . 

In Deva Singhv. Harnam Singh (7) iz was 
held that a conditional decree did nat =n it- 
self constitute a cause of action-ard that the 
decree-holder must fall-back on his arizinal 
cause of action. In this exposition of the 
law: we concur. `, i soa 

1) 10 P. B. 1888. š 

2) 30 P. W. R. 1999, 4 Ind. Cas. 

187 P. R. 1889. . 


R 19877. g 
. R 1903; 133 P. W. R. 1903; 164 P. L. B 
R 


410. 


.1879 (F. B.) , 
1883, 
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the con-. 


vy. Muhammad Askari 


-were then minors. 
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The result is that this suit is barred by 
limitation, being governed either by article 
144 of the Limitation Act, as held in Ram- 
ausar Pandey v. Reaghubar Jati (8) or by 


~ article 142, as held “in Dina v. Dana (9), 


unless it was filed within 12 years’of the 
cause of action or-some extended period. We 
see no reason for not holding that article 
142 ‘applies, Thé suit was filed in May 1907, 


“and it was admitted that the putchaser from 


the mother of the minors, now’ plaintiffs- 

appellants, obtained possession in 1887. 
But for the minority the suit would, there- 

fore, have been barred by limitation if filed 


“after, 1899. 


The contention of counsel for the appel- 
lants, that possession against a minor does 
not become adverse until he atttains majority 
is hopeless and unsypported by the author- 
ities cited by counsel, Hayat Ali v. Nur-ul- 
Nisa (Civil Appeal 138 of 1899); Gajeshrt 
Prasad v. Dharam’ Dat (1C), Sheo 
(11), Kamakshi 
Nayakan v. Bamasami Nayakan (12). 

In the third case, indeed, the decision was 
based on the fact thatthe plaintiff, a minor 
ab-the date of the alienation, filed his suit 
within 12 years of that date and that it was 
therefore, immaterial that he attained 
majority more than three years before suit. 

The ‘contention for the other side had been 
that the effect of section 7 of the Act was to 
force the plaintiff into Court. within three 
years of atttaining majority. Authorities on 


Sahat . 


the effect of arlicles 44 und 91 of the Aot are . - 
inapplicable, the question for consideration - 


here being whether the suit must not fail 
under the 14 years rule. $ ; 

The only provision of the law which can 
help the appellants is section 7 of the Act, 
as wé are satisfied that the causo of action 
arose in 1887, the-date of dispossession and 


commencement of adverse possession, and was — 


not affected by the fact that the ‘appellants 
The youngest of the 


appellants admittedly. attained” majority in 


tion 7 to: 1904 only. f i 


The suit was, therefore, barred by limitation 
9 5A 493. ee oe 
9 


"1901 atthe age of 18 -years, and the period of 
, limitation was consequently extended by sec- ° 


> 


ae 
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and the appeal fails and [is dismissed with 
costr, ae : 
Appeal dismissed. 





‘T(a.c. 101 P. R. 1909.) 
- PUNJAB CHIEF COURT. 
~  Secoxn CIL Appear No, 374 or 1908. 
. May 12, 1909, 
Present:—Mr. Justice Robertson and 
Mr. Justice Shah Din. 7 G 
ABDUL GHAFUR— PLAINTIFF —ÅPPELLANT 
` versus ~ ` 
Musammat MHHAR-UN-NISA AND OTHERS— 
: ` DEFANDANTS—RBSPONDENTS. 

Specific Relief Act' (Lof 1877), 5. 42, proviso—De- 
elaratory suit—Land tn possession of tenants under 
defendant — Plaintif cannot seek declaration—Further 
relief—Plaint, amendment of—Discretron—Second Ap. 
neal —Practice—High Court will not interfere with dis- 
cretion properly eve cised, 

Where land is in possession of tenants, who Kold 
under the defendant and have not attorned to the 
plaintiff, tho -plaintif -is not entitled to bring’ a 
declaratory suifin respect of the land, as he is able 
to seek a further relief than a more declaration of 
title within the purview of section 42 ‘ofthe Specifio 
Relief Act. : 
= Suryanarayana Murti v. Tammanna, 25 M. 504, re- 
lied upon. ii ; 

Ohannan Mul v, Paradira Juu, 15 M 807, not. 
applied. j 

Where both the lower Courts have, nfter n yery 
careful consideration of the ciroumstances of the 
case, refused to oxercise in favour of the plaintiff, 
their discretion to allow an amendment of the 
plaint, and the consequences of that refusal aro 
not serious, the Ohief Court would not interfere with 
the exercise of that discretion, espécially when it is 
not urged that the discretion was exercised by the 

- lower Oourts arbitrarily or without their knowing 
ull the facts ofthe case and applying their minds 

“to them, -and the plaintiff has throughout tho 
litigation persisted in making ~an_ incorroct al- 
legation. - 
~ Musammat Bibi Hukam Kaur v, Bardar Asa Singh, 1 
-P. R., 1900, distinguished. 

; Jaipal Kunwar v Indar Buhadur Singh, 28 A. 288 
(P. C.): 8 C. W. N. 465; 7 O. 0. 289; 6 Bom. L R. 495; 
14 M. L. J. 149, 31 I. A. 67, referred to. ` 

Farthei appeal from the decree of Major 
B. O. Roe, Additional Divisional Judge, 
Ambala Division, dated the 27th January 
1908. ny z 

L. Dwarka Das;-for the Appellant. - 

| B. K. O. Ohatterji, for Respondent No. 1. | 
| Mr. Sunder Das, for the other Respondents. 
, Judgment.—tThe facts of this case are 
fully set out in the judgments of the Courts. 
below, and it is unnecessary to re-state them. 
The plaintiff came into Court upon the allega- 
tion that he was in possession of the land in 


ag 
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‘suit and prayed for a decres declaratory of 
his title. The defendent Musammat Mehar- 
un-Nisa, who.is entered in the revenue papers 
as owner and occupier of the land, and Basant 
Singh, who holds a mortgage with possession 


of 30 bighas from Musammat Mehar-un-Nisn, oy zi 


pleaded that the plaintiff was not in possession 


-~ of it as alleged, and that, therefore, he was not 


entitled to bring a ruit for a declaration -of 
title under section 42 of the Specific Relief Act. 
An issue was framed by the first-Court upon 
this point, and the parties produced their 
respective evidence. The Court held (after 
zertain review’ proceedings into which it is | 
nnnecessåry ab this stage to enter) that. the 
plaintiff was not, as alleged by him,-in poŝ- 
session of the land in dispute at the time of the 
institution of the suit; and upon that finding” 
dismissed -the suit as unmaintainable. . The _ 
prayer of the plaintiff that in case it was found 
that he was out of possession he may be - 
permitted to amend his plaint by adding a 
zlause asking for recovery of possession, was 
disallowed. a . ~ 
The plaintiff appealed to the Divisional 


Judge urging again that he was as a matter of -` 


fact ir possession of the land at the date of sunit 
and that’he was, therefore, entitled toa mere 
declaration of title ; and: he repeated his prayer - 
for being allowed to amend the plaint in-the 
aventof the finding upon the question of 
possession being against him. The learned 
Divisional Judge agreed with the. first Court 


“in holding that the plaintiff was out of posses- 


3ion of the land in dispute and that he could 
not maintain thé suit as laid. The prayer for 


amendment of the plaint was also disallowed `. 


and the appeal was dismissed. 4 3 
In appeal the plaintiff's plender has con- 
sended before us: 
(1) that the plaintiff wasin actual possession 


of the land at the date of suit ; 


(2) that in any case, the land being in the 
possession of tenants and not inthe possession 
of the defendants’ (especially Musammat 
Mehar-un-Nisa) a suit fora mere declaration 
of title could be brought by the plaintiff ; and 


(3) that in the circumstances of the case, 
she plaintiff had good reason for believing - 


- Shat he was in possession of the land through ` 


zenants, who had attorned to him, and that 
when it was found (as the lower Court sub- . 
stantially find) that he was mistaken -in that 
belief. permission should have been granted 


MI 
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to him to amend his plaint by adding a prayer 
: _. section 42 of Act I of 1877. 


for recovery of possession. 
- We.think that noneof these contentions càn 
be allowed to prevail. 

Upon the first point, after examining. the 
record, we see no reason at all for differing 


from the concurrent finding of the Courts be-. 


low that the plaintiff was not in possession of 


the land in dispute at the date of suit and we` 


overrule the first contention: 
The second is equally untenable. We! hold 
it unproved: that the tenants who actually 


cultivated the land attorned to the plaintiff ;- 


and that baing the case, we fail to see how ib 


can be argued that as the defendants-were not _ 
in actual physical possession of the land, that, ` 


‘therefore, the plaintiff, who as we have held 
had no semblance of -possession himself, is 
_entitled to maintain a suit for a mere declara- 
tion without asking for farther relief, inder 
section 42 of the-Spscific Relief Act. 


relied on for the plaintiff is-not in point’ In 
that vase, as will appear from the statemént 
-of the facts oapagas 303-309 of -ths raport, 
the plaintiffs were admittedly in possession of 
_at least a portion of the property in suit. and 
~ it was not found that the defendant was in pos- 


session of any portion thereof. Though it-was 


doubtful whether all the rafyats had attorn- - 


ed to the plaintiffs, some at least did acknow- 
ledge their title as landlords and held under 
them. The learned Jadges said: 


is desirable tó avoid multiplicity of. svit and 
-obtain a decigion onca and for all whica shall 
secure peaceful possession of the property.” 
It is obvious, from what we have said above, 
that the facts’ of the present case are very 
differentfrom those that led.to-the above 


decision, and therefore, the principle of’ that A 
On the other” 


case cannot be applied to this. 
hand, we think.that the observations made by 
the learned Judges of the same High Court in 
Buryanırayana Murti v. Tammanna (2) are 


more opposite to the circumstances of this. 
litigation, and. we, therefore, hold that the: | 


fact’ that the land in dispute’ is in posses- - 
sion of the tenants. who, it seems to us, hold 
under Musammat Mehar-un-Nisa, in no way 
entitles the plaintiff, who is out of ‘possession. 
to bring adeclaratory. suit. He certainly is 
“able to seek farther. relief than a mere 
(1) 15 M. 307. J ci 
- (3) 25 M. 504.. `` id KI BENS wi 


x 


“INDIAN CASES. ve 


‘Channan- 


Mal v..Vars.iara Julu (1) whioh has ‘been. 


“Such a case. 
is eminently onein which’a declaratory decree * 


S57 
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-~ declaration of title.” within the purview of | 
As regards the third contention, the facts of 
` Musammat Bibi Hukam Kaur v. Sardar Asa 
Singh (3) upon which reliance is placéd, were 
very special, and we do not think that it would 
be right to grant to the present plaintiff the 
‘indulgence that was extended to the plaintiff 
in that case. Both the Courts below. have . 
“after a very full consideration of the circum- 
stances of the case, refused to exercise in 


= favour of the plaintiff their . discretion to 


-allow an amendment of the plaint, asd as 
the consequences of that refusal are in no 
way serious (beyond putting the plaintiff to 
the necessity of bringing a fresh suit for 
- possession on payment of fresh Court-fee, 
which will not bea very large amount), we 
“can see no valid ground for interfering with 
that discretion. It is not urged that the 
discretion was exercised by the lower Coutts 
arbitrarily or-without their knowing all the 
facts of the case and applyiog their minds to 
. them—Jaipal Kumar v. -Indar Bahadur 

Singh (4). 

“On the other hand the plaintiff has 
throughout this litigation persisted in his 
allegation that he held possession at the date . 
of suit, and-when that allegation is found to be 
incorrect, he asks that he may be permitted 
to amend his plaint by adding a prayer for 
possession. lu these circumstances it will 
bé obviously unfair to the other side to 
accede to such a request. We maintain the 
decree of- the lower appellate Court and 
dismiss,.this appeal with costs throughout. 


ns ` Appeal dismissed. 


(3) 12. R. 1900. 
- (4) 28 A 238 (P. C.); 3 C. W. N. 463; 7 O. Ni 
Bom. L. R 495; 14 M. L. J. 149; 31 I. A. 67. : 


d 





G. 0. 103 P.:R. 1909; 169 P. W. R. 1909.) < 
` PUNJAB CHIEF COURT: 
SgIaND CIVIL APPEAL No. 1027 oF 1908. 
May 19, 1509. 
Present:_—Mr. Justice Johnstone and 
gi Mr. Justice Shah Din. 
DIAL SINGH AND OTHERS—DEFENDANTS— 
APPELLANTS 
VETEUS ~ É 


“SE WA SINGH—PratntirF—REeEsPonDERT. 


Custam—Succession—Adopted son ia entitled to suc- Za | 


ceed collaterally —Sikh Jats of manza Ohuhar- Cha’, 
tahsil Moga, District Ferosepore. 
~ Among Sikh Jats of mauga Chuhar Chak in the Moga 
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tahsil of the’ Ferozepore District, an adopted eon, who 
is of the same got ds the adoptive father, is entitled 
by custom to suoceed-collaterally in the family of his 


- _ adoptive father. 


Waryam Singh v. Man Singh, 72 P.R. 1898, followed. 
. Ram Ditta v. Takht Mal, 50 P. R. 1908; 67, P. L. 
R. 1908, not applied. ` 

Further appeal from the decree of C. H. 
Atkins, Esquire, Divisional Judge, Ferozepore ` 
Division, dated the 24th June 1907.. 

Mr. Gouldsbury, for the Appellants. 

Mr. ‘Oertel, for the Respondent. 


Judgment .—tThe question for decision 
in this appeal is whether among Sikh Jats of 
mauza Chuhar Chak in the Moga tahsil of the 
Ferozepore district, an adopted son, who is of 
the same got as the adoptive father, is entitled 
by custom “to ‘succeed collaterally in the 
family of ‘his adoptive: father. The pedigree- 
table, which is: printed at page 5 of the 
paper-book, shows that the plaintiff is the 
natural son-of Gian Singh and the adopted 
son of Mahtab Singh. Mahtab Singh meets 
tke common ancestor, Baga, in the third 
degree, while Gian Singh meets him in the 
fourth degree. Both Mahtab Singh and Gian 
Singh are dead, and itis not disputed that. 
while the plaintiff has succeeded to the property 

‘left by Mabtab Singh, he has not succeeded 
‘to the property: left by his natural father, 
Gian Singh. The property which is in dispute 
in the present litigation has been left by Rai 
Singh, a nephew of Mahtab Singh, who 
died in 1895,-and the record shows that 
mutation in espect of one-third share of Rai 
Singh’s land has taken place, since his death, 
in the name of the plaintiff, as though he 
was the natural son of Mahtab Singh. The 
defendants, who are sons of the collaterals of 

. Rai Singh, have, however, refused to deliver 

possession of the land to the plaintiff, denying 
his right of collateral succession in the family 


-_ of Mahtab Singh. Hence the suit out of which 


this appeal has. arisen. 

_ Both the Courts below have held that under 
the custom - applicable to the parties, the 

plaintiff ‘is entitled to succeed collaterally to 

the land left by Rai Singh, and have, accord- 

ingly, decreed his claim. The learned Divi- 


sional Judge, seeing that the case involved an - 


importent question of custom, remanded it 
for full enquiry into the point raised, and it 
was, afler the parties had, had ample oppor- 
tunity ; to produce all the avsilable evidence 

bearing on the case that he decided the appeal, 


` 
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eomingto the same conclusion as the Court of ‘ 
first instance had done. 
We have heard counsel on both ‘sides and 
have carefully examined therecord and the 
zudicial decisions rélied upon by them, and ' 


` -ve think that the concurrent decision of the: 


Courts below is correct and must be main- 
tained. The Riwaj-t-am of the Moga tahsil ` is 
olearly in favour of the plaintiff, in so far as 
it shows that among the tribes that are 
governed by it, the adopted son is transplanted 
:nto the adoptive father’s family, being 
debarred from inheriting in the family of his 
natural father, and that for purposes of 
collateral succession he dccupies.the same: 
position as the natural son: of the ‘adoptive ' 
Zather would- have occupied. The relevant 
clause as given at page 21 of the Customary ` 
Law of the Moga tahsil runs as follows :— Dai 

“A son, adopted into another family cannot 
inherit from his natural father excepting, 
of course, 80 far as his adoptive- father could 
aimself have inherited from the natural 
father.” 

The learnéd counsel for the TA chas.. 
contended that this clause is too vague to be 
of any value, and further that the words “a 
son adopted into another family” indicate 
shat the clause in question only applies ‘to cases 
~vhere there has beena strictly formal adoption 
according to Hindu Law, involving the 
transplantation of the adopted son from his: 
natural father’s family into that of his adoptive: 


-Zather, and not to cases’ in which there has’ 


Deen merely the customary appointment of 
an heir, which (the learned counsel maintained) 
only gives rise toa personal relation between 
the adoptive father and the adopted BOL. 
Ne think that the words relied upon do noh 
bear the interpretation sought to be placed on 


“them, as we find on referring to the original 


clanse in the vernacular that the words 
actually used are pisr mutbanna (adopted son), 
which have been translated as “a son adopted. 
into another family.” “But the translation 
ceems to bring out effectually the’ intention , 
underlying the answer to the question put on 
the subject, as the whole tenor of the clause ° 
under consideration shows that for purposes 
cf succession the adopted son, though his 
edoption may be in the nature of appointment 
cf an heir, is transferred into the family ol 
the adoptive father. We also find_b¥ reference 
to the answer recorded at the top of page 2I 
cf the Customary Law above alluded to that 
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certain formalities are always observed & among 
Hindu Jats on the occasion of an adoption, 
thus showing that among these people adoption 


does, partake, more or less, of ‘the nature of & : 


gusi, religions ceremony. In the present | ‘case 

the plaintiff's adoption, no doubt, iz not: 
alleged to’ have baen s strictly formal adcption `` 
accarding to Hindu Law, bat there is nothing " 
to show. that ‘the customary formalities: pre- 
scribed-in the riwaj-t-am were not obserred i in 
his case ; and when we find that no’ argges-"" 
tion has ‘at all baen made in this litigation as” 
to the plaintiff's adoption being in any way 
déefective,> wə my | well presume vrhat’ 
` those . formalities were duly’complied witb. 

_ It-is not. denied that the plaintif has not 


inherited from bis natural father, bat it. 


is urged that. the , plaintiff may have willingly’ 
given up his sharo in his father’s property, 
“and that. this does not amount tò exclesion 
from inheritance: -But this content.on is 
, hardly tenable inthe face of the entry in the 
riwaj-i-am, which clearly .shows thet the 
adopted son has no option in the matter. and - 
that he is by custom debirred, irrespactiza of - 
his consent, from inheriting in’ hia natural 
father’s family in his capacity as his natural 
son. This being so, it would seem to follow. 
that the adoptad som would have the right of 
‘collateral succession in his adoptive femily 
‘in the same manner and to the same extent 
- as the natural son ofthe adoptive fathe> would 
have had. And ‘this is precisely what the | 
“riwaj-t-am lays ` down. -The riwaj-1-an in 


- question appears to have baen follcw2d in 


practice i in this very village oh more than one’ 
occasion, as will be seen by referenca to “the 
‘mutation orders marked. as Exhibits. P. 3 and 
P. 4, though their value as precedants is. 
“note what discounted by the fact taat the 
~ adoptions evidenced by them are ‘at present 
the snbject of litigation. The case of Susha 
, Singh (mutation order, dated July 1894, . 
Exhibit P. 6) is, however, directly in point. 
lt is a case of this tahsil, and the adopted son 
succeeded collaterally. We also find that so 
far back as 1893, Waryam Singh and Uttam ' 
Singh, Gil Jats of this tahsil, were alowed 
` to’ sue along with their’ adoptive futhor’s 
-` collaterals for property to, “which they were 
_ entitled to succeed, collaterally, and thoy were - 
finally successful, in this Court. Waryam ` 
"Singh v. Man Singh (1). Farther, we heve the 
instance of Kaku Singh (Hx. P, D), who 
1) 72 P. R. 1893. 2 ah ae 
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ri 
r 


Ti been Hani Was extlided Eom ‘is . 
_ nataral father’s- inheritance as the result -of' 


litigation in Court. 

All these instances go to show that tid 
“entry i in the riwaj-t- -am, On, which the plaintiff 
relies, has been acted upon in ‘practics ; and 
it must; therefore, ba regarded as a correct 
and valuable record of custom. The‘defendants, 


- onthe other ‘hand, ‘have. not: cited a single 


< instance, either of a private mutation or of a 
Judicial decision, in whioh the adopted. son’s 


right of odllateral succession among Sikh Jats . 
_ in the Moga tahsil has ever been questioned, 


nor hav» they been able to produce in Court 


. any prominent members of their tribe to 
depose to such collateral succeasion being 2 
opposed to custom. The plaintiff has, there-, 
fore, estabished a strong prima facie case,. 


which the defendants have not made the 
-slightest attempt to rebut, evén the Revenue 
officers being unable, as shown by mutation 
proceedings, to support their. view of the 
custom. Thé learned counsel for the appel- 
lants strongly relies on Ram Ditta v, Takht 
Mal (2) in support of his position that the 


plaintiff i in this case has no right of collateral- 
succession. That decision, however, to which’ 


one of us was a party, ‘proceeds upon the 


_ evidence produced in that- case,- the weight 


of which was clearly against the alleged right 
of collateral succession get up-by the: adopted 
son ; and the ruling must, for obvious reasons, 
be limited to Chima Jats of the Daska tahsil 


of the Sialkot district, and cannot be extended; 
to the present case in which thére is cogent. 


evidencs of an unimpeachable character in 
support of the plaintiff's claim. It. will be 
observed that the riwaj-itam of the Sialkot 
district, which was relied upon in that caso, 
tvas differént in its terms and affect as a rule 
of custom from the one which governs the 
parties to this litigation (see. Customary ‘Law 
„of the Sialkot District, pages 23.24), hina S 

For tha foregoing reagons we hold that the 
- plaintiff’ in this case has proved that he has 
the right of collateral, succession in the family 
of his adoptive father. and Maintaining the, 
decree of the lower appellate | Court, we 
dismiss this appeal with costs. ` 


dened demised. 
(2): 16 P, R. 1908, 67 P. L. R. 1908 
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- -` outcome of enmity, and.that Thola and Bhana’ 
~ were likely to commit a breach of the peace. 
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BHANA v, EMPEROR. | - 
-, (a,c. 11 P, W.R. 1909 Cr; 105 P. L. R. 1909 ; 
a - 7 12P. B 199 0r.) ' = 
~ > PUNJAB CHEF COURT: 
* ORIMINAL Revision No 2 oF 1909. 
~ April 6, 1909. > 
Present: —Mr. Justice Shah Din, 
“BHANA— ACUUSED— PRTITIONER 
i : ~ têrus “o 


EMPEROR—ProsecuTor—-RESPINDEST. 
-Criminal Procedure (ode (Act V of 1898),49 148, 


147, 438 and 439—Notice—Ultra viros—Opportunity c 


“to produce errdenca—Non-exercige of right 

months before enquiry. | = 

- .` Where the ' procedure; laid down in section 

eee for instance, no notice to show cause,’ or 

* no opportunity to produce evidencs, has been given 

“to. the opposite side, or the right contemplated 

therein is not proved to have been exercised within 

three montha before the commencement of the pro- 

ceedings, the order passed - thereunder -is ultra vh 83 

- and bad in Law and is liable to. be set aside on revi- 
gion under section 439 of the said Act. z 

Dham Ram v. Bhola Natl, 28 P: R. 1902, Or; 135 

. °P. D.B. 1902 and Abdulla Khan v. Ganda, 7 P. R. 

1907 Cr ; 24 P.W.B. 1907 Cr; 6 C#.L J.-118, followed. 


Jor three 


‘Case réported. by- the Additional Sessions. 


Judge, Ferozepore 

ber 1908. . : ae at 
"Facts. On 30th March 1908, Thole 

. and Musa brought a complaint under sections 
447 and 323, Indian Penal Code, against 
Bhana, etc., alleging that they (Bhana, -etc.) 


Division, on 18th Decem- 


had committed trespass by erecting a wall- 


on some vacant land ‘attached: to a- mosqué 


in Mari Mustafa, tahsil Moga, and that they ` 


- had appeared on the spot armed with sticks, 
: aa have beaten them. (Thola- and 
< Musa). but for. the timely arrival: of the 
g villagers and a police-constable. The District 

` Magistrate Ferozepore, sent the complaint to 


Mr. Parsons who returned it after ‘recording 


his opinion that a local enquiry was neces- 
sary. The District Magistrate transferred 
-the case to his own -Court and sent it to 
‘the Naib-Tahsildar, Moga, for enquiry under 
“section 202; Criminal Procedure Code.” - 


The Naib-Tahsildar reported that the > 


number indispute was entered in 1853 ag 
tes containing only a kachka building for the 
- mosque, and that the rest of the land was 
‘Bhown as “rasta,” but that there was long- 


standing enmity between Thola and-Bhina. . 


“He also added that the case was an 


On this report .the District Magistrate dis- 


‘missed the complaint under section - 203, ` 


- Criminal Procedure Code, and sent the file 
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Act V of 1898, has not been complied , 


"T1969" 


to the Magistrate of the slaga for any action 
that may be necessary under section 107 or- 
145, Criminal Procedure Code. i | 

The Magistrate  aftér holding 


enquiry under- section 197, Criminal Pro: 


cedure Code on 20th July 1908, determined to - æ. ` 
section 145, Criminal `- >,- 
Procedure Code,and ordered the parties to put . ` 


take action under 


in written statements. - 5 oe 4. 
-After taking- evidencé, Sheikh Muhammad 
Najam-ud-din, Exrta Assistant Commissioner 
exercising the powers of. a Magistrates of the 
156 Class in the Ferozepore District, held that 
the land in dispute’ was public land ‘and 
passed an order, dated 16th ` November 1908, 
under section 147 of the Criminal Procédure 


Code,. thereby directing Bhana petitioner ta i 
demolish the wall. So Sys 
~ The proceedings are forwarded for revision on. 


the following grounds :— 
-Application for revision is made on the 
grounds— o Dan anne - 
(1) that no notice of proceedings under 


_3ection 147 was given and that -the applicant 


was thereby prejudiced. >. - 


`` (2). that the finding: is against the facts, >` 


and that the applicant’s possession was estab- - 
lished “by the report of the Naib-Tahsildar to 


the District Magistrate. 


Another point arises whether in view of 


_ the fact, that the managers of the mosque do 


not resent the encroachment (if it is an Š 
encroachment; it is proper to take action 
under section 147 at the request- of -an ad- < 
mitted enemy of the applicant. i POJN 
` Onthe above ground, Mr. Henriques issued ` 
notice to the respondent. The notice has 


since been served, and I have heard the T 


parties on both sides. To what Mr. Henriques 


_ aas said I must add that both parties have- 
- Deen placed ön security under section 107, 
Criminal Procedure Codé; and that the learn-. - -- 


ed Magistrate in his. order distinctly stated 
that the remaining portion of his’ order. was’ 
passed as against Bhana under section 147, 
Criminal Procedure Code, and as ‘against. 
Thola under section 145, Criminal Procedure 
Code He ordered Bhana to demolish two 
comparatively new walls, the date of the 


“erection-of which is ‘uncertain, but they were- `` 


clearly on the spot when Mir Iqbal Hussain, 
Naib-Tahsildar, went there on “17th April 
1908. He made a report wherein also ib. . 
was stated that Bhana had been in possession 
cf the land in dispute since 1853. The firgt 


some | 


r 
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order of inquiry under section 145, Chain: 
Procedure Code, was passed on the- 20th ` 


- July 1908, and no separate notice of the pro- , 


ceedings under section 147, Crome Fron, 
cedure Code, was giyen. . 

Even if it‘conld be held that no farthor 
order of enquiry under section 147, Ca 
Procedure Code, was necessary in view ithe" 
order already passed ‘under section ° 145; | 
Criminal Procedure Code, the order of demoli--. 
tion issued under section 147, Criminal Pro- ' 
cedure Code, is illegal, because it is equivalent 
to an order:permitting Thola to exercise & right 
over the land, which he cannot have exercised’ 
within three months ‘next before the 
institution of the inquiry. Further I think 
that Bhana, the-. petitioner, was distinctly 
prejudiced because if he~ had had notice 
of an order under section 147, Oriminal 
Procedure Code, he would, not doub, have 
raised this point which the learned 
Magistrate has himself overlooked, ay. at 
all events, bas not discussed.’ 

It may be added that the mutwalis cf the 
mosque have no ‘complaint . against Ehana, 
who, they say, has given them land fer: the 
mosque. 

The other- part. of the learned “Mag: 8 ibe’ 8 


_order was a declaration, under” section 145, 


f 


` the case to the 


Criminal Procedure Code, that Bhana was 
entitled to use -the land for stacking rubbish, 
ànd that Thola was not entitled-to disturb 
him until -evicted therefrom in due course of 
law. Against this part’of the order. tkeir is 
no-petition., 

For the reasons 
that the order passed under 


aivendy” given, I hold 
rection 147, 


Criminal -Procedure Code, is illegal, and I - 


also think that even if legal, it would, -n the _ 
circimatances, have been ill-advised. I submit 
Chief Court for revision 
with the recommendation that the arder 


” under section 147, Criminal Procedure Code, 


be quashed. - 

Mr. Roshan Lal, for the Accused. i 

-J udgment.—For the reasons recorded 
in full by- the learned Additional Ssssions' 
Jndge,in which I concar,: I am of pinion 
that the order passed by the Magistrate under, 
section 147, Criminal Procedure Code, 5 ultri 
vires and bad in law, and I, therefore,’ set it’ 
aside: The procedure laid down i in the aforesaid: 
section has not been complied .with by the 
Magistrate, with the- result that- Bhana- has 
had no opportunity of showing that the wall 
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in question had been.in existence for more 
_ than three months prior to the institution of 
` tbe enquiry, and: that during that period 
Thola and others could not have enjoyed the 
' alleged right of way over the disputed land to 
the mosque. Bhana was élearly entitled to 
produce evidence on this point, if he desired 
to do so, and in the event of his proving. that 
the alleged right of way had. not been exer- 
cised by the people freqnouting the mosque 
within three months before the commencement 
of the enquiry, the Magistrate would be de- 


' barred by the proviso to section 147, Criminal 


Procedure ode, from passing.an ordér as to 


the demalition of the wall built by Bhana. 


The Magistrate having acted with grave 
icregulanity in the exercise of his jurisdiction, 


- this Court has power under section 439, 


interfere with 
‘Dhani Ram 
7 pee Nath (1) and Abdulla Khan v. Gunda 
2). i 


Criminal Procedure Code, to 


T set aside ` tho- Magistrate’s order, dated ` 


the 16th November 1908, and send -the re- 
cord back to the Magistrate with a direo- 
tion that he proceed i in accordance with law. 
: Order set aside. 
g ) 23 P.R. 1992 Or. ;135 P. L. R 1902 
7 P R. 1907 Or. ; 6 Cr, L J. 8; 24 P: W. R. 
1907 Cr: , 


` ’ 





(8. c. 13 P. R. 1909 Or.) ` 
_ PUNJAB CHIEF.COURT. 
CriurnaL Revision: No. 729 or 1909. 
- August 19, 1909. 
Present :—Mr. Justice Shah Din, 
EMPHROR- ; 
` tersus ` 


DINA NATH-—<Acoosep. 
Punjab Municipal Act (XX of 1891), 88. 92 (4), 
145—Effect of non-compliince roith the provisions of 


8.92 (4) —Bys- lawframed-by Municipality not mention- ` 


ing these provisions and.nit forbidding erection within 
siw weeks—HEr ection of building toiin sis weeks does not 


constitute infringement of bye-law— Provisions af s. 92. 


(4) cannot be read wnto a bye-law | + 

. Non-compliance with the provisions of the firat 
part of sub-section (4) of section 92 of the Panjab 
Manicipal Act does not, of itself mako a paraon 
criminally liable for the infringament of any bye- 
law framed by the Municipal Committee under soc- 
tion 92; it only enables the Committee, to issue 
a notice to him calling upon him to alter or demolish 
the building- 


Where a bye-law, framed by: the Municipal Oom- ` 
mittee under section 92 does not: at all make it ob. ` 


ligatory on the porson. giving to the Oommittea 


4 
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notice of his intention to erect or re-erect a baliding, 
to refrain from so erecting or re-ereoting within six 
weeks from the date of that notice, the erection or 
re-erection of the building within mx weeks from the 
date of tne notice does not constitute a breach of 
the bye-law, such as would entail on the accused 
the penalty specified for the infringement of the 
bye-law 

The provisions of sub-section (4) of section 92 can- 
‘not be read into a bye-law which contains no mention 
of these provisions. 

Facts.—It is "allowed that a wall of 
petitioner’s house fell down during the heavy 
- rains of last hot weather, and that on the 

7th September 1908 he filed an application 

for permission to re-build, and with his applica- 

tion he filed a plan. On .the 12th October, 

it appears, a sub-Committee visited’ the spot 

and found that the wall had already been 

re-built without Municipal sanction having 
, been accorded. 

The accused, on conviction by Mr. Siraj- 
ud-Din, exercising the powers of a Magistrate 
of the first class in the Lahore District, 
was sentenced, by order, dated 17th April 
1909, under section 145 of the Municipal 
Act, to a fine of Rs. 30 or in default to 
undergo simple imprisonment for a term of 
15 days. 

Note.—Fine realized. 

The proceedings are forwarded fur revision 
on the following grounds :— 

Under section 145 of the Punjab Municipal 
Act the petitigner has been ordered to pay 
a fine of Rs. 30, or in default fo undergo 
simple imprisonment for a term of 15 days. 
The first point to be noticed is that, except 
for a very brief statement by a sub-Overseer 

.of the Kasur Municipal Committee, there is 
no evidence for the prosecution. From the 
statement of petitioner-accused, and the 
application which he filed, it appears that a 
wall of petitioner’s house fell down during the 
heavy rains of last hot weather ; and that on 
the 7th September he filed an application for 
¿permission to re-build, and with his applica- 
tion he filed a plan. On the 12th October, it 
appears, a sub-Committee visited the spot 
and found that the wall had already been 
‘re-built, without Municipal sanction having 
been accorded. The statements of petitioner 
and his witnesses are to the effect (and there 
is nothing to rebut these statements) that, 
“when many houses were collapsing during the 
‘heavy rains, oral permission was given by the 
Sub- Divisional Officer to the effect that all and 

‘sundry might re«build- without going through 
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the usual formalities. It is argued for 
petitioner that the same kind of general per- 


‘Mission was announced in Lahore at the same 
.time by beat of drum, the object being to 


prevent further danger to life and property. 

» Be this as it may, I do not think that in the 
present casethe petitioner conld be legally 
convicted of auy offence. Section 92 of the 
Municipal Act lays down the procedure to be 
followed, when any person intends to erect or 
re-erect a building ; and that section com- 
mences : “Every person who intends to erect 
or re-erect any building shall, if required to do 
so by any bye-law, give noting: in writing, etc. . 
andthe Committee may, within six weeks after 
the receipt of such notice, either réfuse to 
sanction, etc.’ sub-section 4 of section 92 runs _ 
as follows:— 

“Should any such building be begun 
or erected without giving .noitce, or 
without submitting such plans and speci- 
fications as aforesaid, or in contravention 
of any legalorder of the Committee isaued 
within six weeks of receipt of a valid notice | 
under sub-section (1), the Committee may, by 
notice to be delivered within areasonable time, 
require the building to: be altered ‘or demo- 
lished as it may deem necessary.” 

Section 145 of the Municipal Acb. empowers 
the Committee to make the infringement of 
their bye-laws punishable by fine. 

It appears clear, therefore, that we must see 
what was contained in the bye-law of the 
Kasur Committee. Punjab Gazette, November 
8th, 1894, Notification No. 594, gives the 
bye-law :— 

“Any person who intends to build or re-build 
any house in a public street shall apply to the 
Committee-in writing. The application must 
be accompanied by a plan showing the depth 
of the foundation and the plinth upon which 
the floor of the lower storey (sic)is to be built. 
The application shall state the detail of build- 
ings to be constructed and of materials to be 
used, as well as the name of the mohalla, the 
direction of the public street and-the bound- 
aries of the building. ” Immediately after 
this appears “Penalty for irfringement of 
bye-laws, (section 145).” $ 

Now, iti is clear that the Kasur Committeo’s 
bye-law contains very little of what is in 
section 92 of the Act-and contains no, mention 
of the six weeks period. No ‘doubt, the 
Committee considered that under their bye. 
‘law, they had six weeks to sanction or refnsa 


~~ 


* Vol. tv] 
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-- the application, but the question is’ whether 


petitioner infringed the bye-law as framed: 
“The bye-law required petitioner to submit an 
application in writing, a plan’ and 50. forth, 
and this he did. As framed, iť did not require 
any more of him. I have mentioned the 


i lack òf evidence for the prosecution, and the- 
explanation'given by petitioner and hiş wit- 


nesses (petitioner also filed a list of .pérsons 
who, he alleged, had re-built after oral per- 
mission had been given, but this list was.not 
proved) ; but, apart from this, I do not think 
that petitioner can be held to have’ infringed 
the bye-law as'framed. I accept the petition, 
' aiid forward the proceedings to the Chief Court 
with the recommendation that the Magistrate’s 


` conviction and sontence be set aside, and that 


„the fine be ordered to be refunded. 

- The fine has “been paid: _ Petitioner’ 8 
counsel informed. 

Order.—aAs at present’ advised, I think 


r 


- question i is correct. In re-erecting the wall in 
_Judge within 6 weeks from the date’ of his ap- 
plication, the accused does not appear to have 
infringed any bye-law framed by the Municipal 
‘Committee such as would bring his case within | 
the purview of section 145 of Act XX of 1891. 
. Non-compliance with the provisions of the first 
part of sub-section (4) of section 92 of the 
Act does not make the petitioner criminally 
liable ; it only enables the Committee to issue 
a hotles to him calling upon him #0 alter or 
demolish the wall. 

Notice should issue to the President of the 


„Municipal Committee. 


Case reported by Captain A. A. Irvine, , 
Sessions Judge, Lahore Division, dated 8th.. 
June 1900. z 

Lala Mehr Chand, for the Accused. 

`S. Muhammad Amin, Secretary, Municipal 
“Gemah. Kasur, for the Respondent. 

Judgment.—My order, dated the 30th 
June 1909, ‘admitting this case to a bearing 


< will be read as part of this judgment. After 
’ hearing the Secretary of the Municipal Oom: 


“mibtee of Kasur, I think that the conviction of 
the accused is erroneous and cannot stand. 

The bye-law framed by ‘the- Municipal 
_ Committee under section 92 of Act, XX of 
“1891, for the breach of which the accused ‘has’ 
been ‘proseeuted: and ‘convicted under. section R 
145 of the Act runs as follows:— 

“Any person who intenda to build or re-build 


\ any house in a public street shall re “to he 
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Committee in writing. The ngalisake must 
be accompanied by a plan showing the depth of 
the foundation and. the-plinth-upon which the 
floor of the lower storey isto be built. 
application shall state the detail of ‘the build- 
ings to be constructed and of materials to be 
used, as well as the name of the mohalla, the 
direction of the public street and the bounda- 
ries of the building.” 

Then follows the bye-law laying down the 
ponalty forinfringement of bye-laws framed by 
the Committee under Chapter VI of the Act 
(section 145) — 

“Any person committing a breach of any of 


‘the above bye-laws shall be. punishable with & 


fine that may extend ‘to fifty rupees, ete., etc.” 
It is not denied that the accused has fally 
complied with the bye- law framed under section 
What is alleged is, that 
he has erected the-wall in question within six 
weeks from the date of his giving notice to 


- the Committeo under sub-section (1) of section 


92, without the Committee having given the 
necessary sanction in respect òf it, and it is 
urged that he has thereby rendered himself 
liable to the penalty provided by the supple- 
mentary bye-law framed under the provisions 
of section 145. “But the bye-law framed by 
the Committee under section 92 does not at all 
make it obligatory on the person, giving to 
the Committee a notice of his intention to 
erect or re-erect a building, to refrain from 80 
erecting or re-erecting within six weeks from 
the date ot that notice, and there is, therefore, 
in the present case no breach of a bye-law 
such as would entail on the accused the pen- 
alty specified above. The provisions of sub- 
gection (4) of section 92 cannot be read into 
the bye-law as framed by the Municipal 
Committee of Kasur. 

I set aside the conviction and sentence, and 
direct that the fine, if realised, be refunded 


“to the accused. 
Revision bid. 





tas c. 14 P. R. 1909 Or „34 P. w. R. 1909, Cr.) 
“PUNJAB CHIEF COURT. 
Cruriat Appuat No. 682 or 1908. 
. May 12, 1909. 
Present: —Mr. Justice Reid, Chief Judge and 
Mr, Justico Williams. 
| EMPEROR—APPELLANT 
versus, 
“PATER DIN AND oTHeks—-ResPoNDENTS. 
Re: Code (Act XLV of 1860), 88.425, 430—Mischiof 


The . 


` 


EMPEROR V. HARNABA, 


a condition precedent-to a conviction under 4. 480—Iri is 
gating land jor per.o tb exces ling that allotted—No da-` 


364. 


_ migetrp-opsrty pr ved—Whether accus-d can be con- 


victed of the offerca—Criminal Procedure Code (Art 


V of 1898), 3.417, object of—Setting aside of wrang/ul 


contichon—Opimons on abstract point cannot be oð- 
ained. . 

A condition precedent to a conviction under sec- 
tion 480 of the Penal Code is that the accused has 
- committed mischief as definod in section 425 and 


it must be proved that he caused the destruction of 


some property or some such chauge in any property 


or in the situation thereof, as destroyed or diminish- - 


value or utility or affected it injuriously. Until 
kn an of the Guna act is established, his 
intention or knowledge need not be considered, and 
the mere facé that, he has irrigated his land from a 
Government canal-cut for a period exceeding that 
allotted to him ond has consequently prevented others 
from irrigating to the extent to which they were en- 
_ titled on ‘that occasion, does not constitute an offence 
ble under section 430. 
Pao object of section 417, Criminal Proceduro Code 
ia not to obtain from the thief Court opinions on 
abstract points which do not srise on the facts es- 
tablished in the case butthe object is only to enable 
_the Local Government ‘to have a wrongful ac- 
~ quittal converted into œ conviction or to have a 
re-trial. $ 


Appeal from the of order Bakshi Ghazanfar- 
Ali, Magistrate, 1st Class, Lyallpar, dated the 
25th June 1908. 

The-Govermment Advocate, for the Pree 

Mr. Fazl Ilahi, for the Respondent. 
` Judgment.—tThis is an appeal: by 


the Local Government under section 417 of` 


the Code of Criminal Procedure from an 


acquittal. - 
` The respondents were charged under 
section 430 of the Penal Code, on tlie 


allegation that they had irrigated their 
land from # Government canal-cut for a 


period exceeding that allotted to them and , 


had consequently prevented others from irri- 
gating to the extent to which they . were 
entitled on that occasion. 

Counsel for the Crown admitted that the 
record contained ‘no evidence that any 
damage way done to a crop or any other 
“property, or that the valuo or'utility of any 
property-was diminished or that any pro- 
perty was injuviously affected. 


It is, therefore, obvious that the 


Magistrate had no alternative to acquitting, 


- and that this appeal is worthless’ and should 
not, have been filed. 

A condition precedent to a conviction 
under section 430 of the Penal Code is, that 
the accused has committed mischief, 
defined in section 428, and- it 
wees proved that. he caused the destruction 


oa 
must 
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some property or some such change 
in any property or in the situation 
thereof, as destroyed or ‘diminished its value 
o> utility or affected it injuriously. Until 
such result of the accused’s ‘act is established, 
his intention or knowledge need not be 
considered, and the mere fact that he has 
dealt with weter does not .constitute as 
otence punishable under section 43°). 

The object of section 417 of the Code of 
Criminal Procedure is not to enable the 
Local Government to obtain from this 
Court opinions on abstract points which do not 
aziseon the facts established. ‘Lhe object 
oz the section is to enable the 
Government to have a wrongful acquittal 
converted “into a conviction or to have a 
ra-trial. The appeal is dismissed. 

Appeal uismiesed. 





(e. c. 15 P. R. 1909 Cr.; 87 P. W. R. 1909, Cr.) 
PUNJAB CH1EF COURT. s 
CriminaL APPEAL No. 110 oF 1509. 
July 17, 19021 
Present:—Mr. Robertson, Acting Chief 
-Judge and Mr. JuBtice Shah Din. 
_ EMFEROR— APPELLANT 
versus 
= HARNAMA HURDI, š 
ppeal—Appeal from acquittal—Appeal from convic- 
tton—Distinction—Benefit of doubt— Oriminal Procedure 
Code (Act V of 1898), 3. 417—Practice Indisrrimi. ` 
mete attachs on police officera not justified-by record de- 
precated—Evidence— Discrepancies of truth and disoe- 
pencies of falsehood —Mmute attention to immaterial dig- 
crapancies is improper, 

"Although there is nothing in section 417, Criminal 
Procedure Code, to indicate that on appeal from an 
acquittal should receive any different treatment from 
ary other appeal or class of appeals. there ia a dis- 
tinction of considerable practical significance between 
ar appeal from an acquittal, and-one from’a convic. ` 
tion. When an accused has been acquitted by a 
Magistrate after hearing all the evidence against him, - 
tha presumption is that there.was at least Teasonuble 
~ doubt, and the appellate Court must- be positively 
coavinced that there was no such reasonable doubt 
before it can set aside the acquittal. So thatin ah 
appeal from-an acquittal, the benefit of all doubt 
shown to exist is against the appellant, svhereas, in 
an appeal from a conviction. the benefit of all 
reasonable -doubt has to be given in favor of the ap» - 
< pellant. 
`” The practice of making indiscriminate attacks | 
upon police servants, m criminal~ cases under cir- 
cumstances in which they are unable to defend 
themselves, especially when such attacks are not 
justified by the record, cannot: be too strongly des 
precated. 


Local `` 
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-Iu weighing evidence, 1t must he, borne =n mind ` 
that there are discrepancies of truth as well as dis’ 
crepanoies of falsehood, and that a too minuta stten- . 
tion-to immaterial discrepancies “may lead io much 
failure of justice alike in the dirdotion of ccnviotion 
and of acquittal. : Atlee E es 
Appeal from the order’ of Shahzada 
Muhammad Yusaf Khan, Magistrate, 1st 
‘Class, Ferozepore, dated the 30th October, 
1908. | > a faa, pe a EN 
“The Government Advocate and Mt ‘Bent 
Persia, for the Appollant. nS 
Ms Judgment.—this is-an appaal on, 
behalf of Government ‘against the acquittal 
‘of one Harnama, who was chargel with 
‘an offende under'section 307, Indian Penal 
Code. See aes || f : WA 
. Bafora we proosat to deal with this case 
- or its ‘morits wa -woald lik: to make clear’ 
the principle:.upon which, we - coasider,’ 
appeals from acquittals should be dealt with. 
The law on the subjectis contained in 8e0- 
tion 417, Oriminul’ Procedure Code, which 
rans as follows :—- . í | 
‘ The Local Government may direst the 
- Public Prosecutor to present an appeal to 
the High Court from an original or appellate 
order of acquittal passed ‘by any Court other 
than n High Court.” Gr fe 
` There is nothing in that section ‘which 
. Indicates that an appeal from an accuittal, 
allowed in the interests of public safety. peace 
and order, by the statate law of this country, 
should receive any different treatment from 
any other apdealor class of appeals. There 
is, however, in fact a very marked distinction 
and it is this. In all criminal cases, while 
it is as clearly the duty of the Magistrate 
and as clearly the interest of the community 
to convict the guilty as-to acquit the innocent, 
it is thoroughly established, that in ali parts 
of the British Empire an accused is to ba ac- 
"quitted whan thera is reasonable doubt of his 
guilt. A mera ramote possibility of innocenca 
does not justify a Magistrate in taking the 
simple and easiest path of least resistanca ond , 


acqaittinga criminal on vagie and ramote ` 
Rote, 


possibilities. When the guilt of an accused * 
is proved to. the extent that any rarscnable 
man in'the ordinary pursuit of his daily evac.- 
tions would act on the liypothesis of gcilt, a 
conviction should follow. Bit when an 20013- 
ed has ben acquitted by a Magistrate after ` 


hearing all the evidence against ‘him. ‘the ” 


presumption is that there 


I was at least re- 
asonable doubt, 


and the appellate Court 


INDIAN. GASHS, _ 28 


ae. 865 
must be positively convinced that- there was 
no such reasonable doubt, the benefit of all 
doubt shown to exist being against the appel- 
lant whereas, in an appeal from & conviction, 
the benefit of all reasonable doubt has to be 
given in favour of the appellant. This 
&ppoars to us to constitute the only distinc- 
tion between an appeal from an acquittal, - 


and one from a conviction, bab it is one 


‘which has ‘certainly, considerable ‘practical 


` significance, , 4 


* *- 4 * * + | 
We hold no brief for the police, and the 
‘Judges of this Bench and the other Judges 
of this Court have all, from time to time, 
had with much regret to pags severe strictures 
on individual cases of misconduct on the part 
‘of the policé, whensuch conduct was relevant 
to the ‘cass, and would not hesitate to do 
s0 again, should the interests of justice - 
and of the public require it. Bat we cannot 


_too strongly deprecate indiscriminate. attacks 


upon members of a body of public -servants 
under circumstances, in’ which they are 
unable’ to defend themselves, especially 
when such attacks are not justified by the 
record. j - eerie 
The police, who are go constantly abused 

iu.some of the public prints by certain sec- 
tions of their own countrymen, have black 
sheep among them, and members of the: 
Force, to which, as a whole, the public pro- 
bably owe far more of the peace and comfort 
they enjoy in their homes than „they are at 


all aware, have at various times -begn 
severely condemned by. this and other 
Courts. But ‘they are .very far from 


being all black, and if we have had at timer 
to find fault, there is also the other side to the 
picture, and’ cises coming before us often 
reveal care, painstaking acumen, bravery 
and devotion to duty of which any Force might 
be proud. In this particular case we can see 
no justification for the suggestion that the 
police extorted the confession. A superior 
Oourt is fally entitled to express its opinion 
upon the conduct, as disclosed by ‘the record, - 
of asubordinate Court on appeal, because the 
subordinate Court is-bound to place’ every- 
thing upon the record, and the appellate 
Court cwi only, and is only entitled, to go’ 
by record and is bound to point ont and 
rebuke if necessary, the ‘shortcomings of its 
subordinate. But the case of other depart- 
ments only incidentally connected with the - 


+ 
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~ case, and without power of defence is quite 
- different. and’ they should mot be held. up 
"tọ reprobation and odium without the strong- 
“ est reasons which. in this ocase are-non-ex- 


"istent. 7 
As regards E we could ‘only 


temak that there are discrepancies of truth , 


` ag well as discrepancies of falsehood, and that 
. & too minute attention to immateral dis- 
crepancies. may lead to much failure of justice 
alike in the direction of conviction and of ac- 
quittai. ` é 
In this case, we. consider “that the crime 
of the accused is proved against him to the 
hilt. We-accept the appeal, convict the 
accused under sfction 325, Indian Penal 
Code, 
rigorous imprisonment with three months" 
solitary confinement. : 
We do not think that there was any serious 
attempt or intent to kill Thakar; so we 
_convict only under section 825, Indian Penal 
- Code, 


Appeal accepted. 





of - (8. c. 16 P. È 1900 Cr.) 
PUNJAB CHIEF COURT. 
CRDINAL APPEAL No. 168 or 1902. ~ 
July 19, 1909. 
“Basan —Mr. Robertson, Acting Chief Judge 
and Mr. Justice Shah Din. ‘ 
EM PEROR—APPELLANT 
` versus 
SAMANDAR AND OTHEBS— RESPONDENTS. 
Forest Act (VII ‘of 1878), 8. 25 ({(@)— Permitting 
‘cattle to trespass— Question of fact—Absence of owner 
on the occasion of trespass tmmaterral—Presumpl un, 
The question whether an owner of cattle is guilty 
or not guilty of an offence of permitting cattle to tres- 
pass, under section 25 (d) of the Forest Act, does not 
depend upon the absenco or presence of- the owner 
at the time but onthé question of fact in each case, 
namely, whether he did or did notin fact permit 
his cattle to trespass, the answer will depend on the 
_ whole circtimatances of each case In a great many 
cases, the question will ‘resolvo itsolf into, did he 
or did he not take propor precautions to prevent such 
tre ? 
When the cattle of any owner are found trespassing 
within a reserved forest in the neighbourhood of his 
| house, prima facie he must be held to have permitted 
the trespass, but the presumption may be 1e 
butted. 
Appeal from theorder. of P. D. Agnew, Esq., 
District Magistrate, _ Rawalpindi, .dited the 


105. December Ae 


and sentence him -to three years’ - 
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The Government Advocate,” for the Appel- 7 


lant. 

_Mr. Gokal Chand, for the Respondents. 

J udgment.—Thbisi is an appeal by the 
Crown from an acquittal under section 25, 


Act VIT of 1878. 


_ The question before us is simply that of the 
proper interpretation to be placed upon 


section 25, clause (d) of the Forest Act (VII 


. of 1878). 


|] 


~ of the cattle himself. 


It is argued by the learned Government 
Advocate that under reotion 25, clanse (d), 
which runs as follows :— “Any person who | 
trespasses oI pastures cattle or permits ` 
cattle to trespass’ renders all owners of: 
cattle whose animals trespass in a reserved ` 
forest criminally liable under the Act for 
sach trespass, wherever such owners may 
happen to be. 
tion of such trespass wasa duty laid upon ` 
all owners of cattle throughout India, and 
that they could not escape ‘criminal `liability- 
by delegating the immediate 
the cattle to paid herdsmen or - drovers. 
On the other-hand, Mr. Agnew, District 
Magistrate-of Rawalpindi, has laid it down 
that the owner of cattle which trespass 
cannot be held criminally liable unless he - 
is actually present and in immediate charge | 
In support of his con- 
tention the learned Government Advocate 
quoted the follownig authorities :— ` 

“Mayne's Criminal Law pages 249, 251, 233, 
Parag v. Queen-Empress (1), Ralla v. The 
Crown (2),.Colemin and Mills (8). ; 

Now, the same remark applies to alt these- 
cases. They deal with- casea of “special 
obligation,” such as the management- of 
licensed houses, the liabilities of liquor 
licenses, and so op, and stand upon a differ- 
ent fooling from clauses in Acts of general . 
application. We are quite’ unable upon any ' 
of the authorities quoted to come to the con- 
clusion that the owner of a herd of cattle, in, 
Lahore for instance. who sends them to graze 
in the Himalaya under compétent herdsmen, 
would be criminally responsiblé for tho 
trespass of some of the cattle into a reserve in 
the Murree tahsil. There must be ‘a direct 
responsibility for ‘the particular. i act of 
trespass. 


(1) 9 P R. 1897 Cr. EA Os 


(2) 19 P. R. 1878 tr. 
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He argued that the preven- ‘ i 


charge of, 
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‘Bat while we take this: view, we are 
equally -unable to’ subscribe. to the view 
that anowner of cattle can never ba held 
guilty of the offence of- permitting cattle to 
“if he: is-not actually present 
when the trespass occurs. 
too much to eny that the mere- 
his absence may in ‘itself constitute the 
offence. Illustrations are always dangerous 
aud must betaken with all, dus. limitation, 
“but we can’ imagine the case of a man 
living on the verge of a reserved forest 
turning out his cattle in front of his house, 


and going off elsewhere i in the fall Knowledge - 


that his cattle would immediately find- their 
way “into the reserve, being guilty of an 
offence under section 25 (a). 
t> us that when the cattle of any owner ara 
found trespassing within a reserved forest in 
the neighbourbood of his. house, prima’ facie 


he must be hold to have permitted the-- 


‘bres puss,” : 


» He may rebut the presumption ; ; one’ oa < 


of rebutting it might be to show that he had! 
confided his cattle to a-reliable herdsman! 
with instractions to keep the cattle out of” 
the reserve, Again. an illustration; if it 
were shown that an owner had on the verge. 
of a reserved forest confided a large number 
of cattle to the care of small boys with the 
full knowledga that the boys could not keep 
them out, and that they were practically 
certain to go in, His mete absence at the 
moment of treapass would not absolve him 
from the chargé of committing an offence 
- andor section’ 25 (d). In thrief. the question 


guilty of an offence of -pe-mitting cattle to 
trespass does not dep2nd upor his absence or 


“ presence at the moment, but upon the ques- 


tion of fact in each case, did he or did he notin. 
fact permit his cattle to tres passP | 

The -answer will depend upon, the whole 
circumstances of ench case. Iua great many 
cases the question will resolve itself into, did- 
he or did he not take proper precautions to 
prevent sùch - trespass P This is our view 
_ of „tha meaning and intention „of section 
` 25 (d). “We accordingly accept ‘the appeal 
and return the case for decision on its merits 
in view of the remarks made ~above, 
ment announced. 


Appeal accepted. 
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Indeed it “is. nob ` 
faot of, 


It appears , 


Judg- | 


_ the present caae. 


> (a. o. 102 P, B. 1909.) < 
- PUNJAB CHIEF COURT. ~ < 
Sgcoyp Givin APPRAL No. 249 of 1908- °> 
: - May 17, 1909. 
Present: —Mr. Tustjee Johnstone and 
Š Mr. Justice Shah Din. - ee 


KALU AND OTHE a8 —PuaINTIFFs—A PPELLANTS 


` versus 


| Musamimat KAKO AND-OTHERS—DEFENDANTS 


~ — RESPONDENTS. 
` Oustom—A" texdtin—Suce-sson—Land gifted. to 
son-in-law—Gft is for the benefit of daughter and her 
+-sue—Revermon_ to donor's heir», in the absence of. 
daughter’ heirs—Alenation of such land —Reversioners 
of son-in-law have no locus standi to contes: alienntion 


—Stock of descent—Character of property. 


One A gifted_the land in suit to his son-in-law B, 
and the property descended from B to hia son C. G 
gifted the land to his daughter’s ‘son D. After the 
death of D, his daughter sold the lend to the collaterala - 
of A: The collaterals of B and C brought’ the 
prosent suit to contest this sale: . . 

. Held, that: the plaintiffs had no “Locus standı to con- . 
test the sale in dispute in*the presence of the col- | 
Yaterals of A, same of whom were themselves the 
vendees Neither B nor C constituted a fresh stock 
af descent gnu the land but- throughout its coarse 
of devolution, whether by inheritance or gift, it 
retained its original character as property that 


~ had come down from A to the vendor. 


Musammat Emna Begam v. Jawad Alij144 P. R. 
1898 ; Narob Khan v. Kul'u Khan, 89 P. R. 1905; 16 | 
P. L. R. 1905, followed. 


Where land is gifted to a Khana damad (resideni 
son-in-lew), the gift is made for the beneflt of the 
donor’s daughier and her issue, and if the daughter's” 


: children die without issue,, the land reverts te the 


collaterals of the donor. 

Nawab Khan v. Kallu Khan, 39 P, R. 1935, 16 P. Le 
R. 1903, Sita Ram v. Raja Ram, 12 P. R. 1892 (F. B); 
Qurditta. v, Atar Singh, 117 P. R. 1901, followed. 

Further appeal from the decree of Major B. 
O. Roe, Additional Divisional Judge, Ambala 
Division, dated the 3rd February 1903, 

Mr. Shah Nawaz, for the Appellants. 

Kh. Kamal-ud-din, for the Respondent. 


Judgment.—the facts of this case 
ave stated at great length in the judgments 
of the Courts below, and it is unnecessary to 
recapitulate them . here. . The two 
pedigree-tahles attached tothe judgment of 
the Divisional. Judge and which will be 
transcribed as Appendices A and B tothis ` 
judgment, have been admitted by both sides 
as substantially correct,, and they are 
“sufficient.to show the relationship between 
the parties’ families, so far-as‘it is necassary 
ta trace that relationship for the’ purposes of 


_ The a for decision is whether the _ 
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plaintiffs, who are descended from Shankarya 
and who ara the collaterals of ‘Piran, the 
-great-grandfather on the mother’s side of 
Musammit Kako, defendant No. I, whose 
guardian has sold the land in suit, by deed, 
“ dated the 17th Dacembar 11906, in favour of 
defendants ‘Nos; 2 
collaterals of Jiwan, maternal grandfather of 


Pira, have aright to contest the sale aforesaid _ 


on the ground of want of consideration and 
legal necessity. 


The first Court has held that the. plaintiffs- 


have the necessary losu3 atındi to contest the 
alienation in question, and having found: that 
it-was without consideration’ and necessity,- 
it has granted the decree prayed for. - 

The Divisional Judge has held, on the 
other hand, that the plaintiffs are not the, 

` collaterals of Maula - Bakhsh, father. of 
Musimmat Kako, gua the land in dispnte,. 
and that they have, therefore, no locus standi 
to question the sale. He has upon that 
ground dismissed the suit. 

After hearing arguments ab some length, 
we think that the Divisional Judge’s view is’ 
sound, and that his decree must be upheld. 
Both the Courts below havo found that tha 
‘land in suit originally belonged to Jiwan 
(whose collaterals defendants Nos. 2 and 3 
fire), that from Jiwan ‘it passed to his 
danghter’s son Pira through Mulayam (Pira’s 
father) to whom it had probably been gifted 
by Jiwan; that Pira in his turn gifted ib 
‘to his danughter’s son Maula Bakhsh; and 
that from Maula Bakhsh it has descended to 
his daughter Musammat Kako, defendant 

This being the history of the 
des olution of the land in question, we do 
-nob think that the present plaintiffs 
descendants of Qaim and Ganwar, sons cf 
Shankarya, have any locus stands to contest 
the sale in dispute, which has been made in 
favour of defendants Nos. 2 and 3, the 
agnates of Jiwan. When Jiwan gifted the 
land to Mulayam who was his son-in-law and 
(as the first Court thinks) probably a khang 
damad, the gift was ove made for the benefit 
of Jiwan’s daughter and her issue, t.e., for the 
benefit of Pira ‘[NewsbKhon v. Kallu Khen 
(1)], and it is clear that if Pira had died 
without issue, the land would have reverted- 
to-Jiwan’s collaterals—stta Ram v. ' Raja 
Ram (2). Gurditta v. Atar Singh (3). Pira, 

1) 80 P. R 1008; 16P. L. R. 1905. 

a 12 P.R 1892 (F.B) | (2) 117 P. R, 1906. 
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and 3, who arg the: 
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however, did leave issue ‘in the person ne 
daughter, and the gift made by him. to his. 
daughter's. son, Maula Bakhah, must be, 
regarded.as an act accelerating the succession.. 
of Maula Bakhsh, Tf the latter had died. 


without issue the land would have. reverted 7 


not to Pira’s collaterals (as. it was not hiş- 
self-acqaired property) but through Pira: 
to the collaterals-of Jiwan, who was the 
original ownerof it and who. had gifted it to 
Mulayam ‘for. the benefit of Pira.. The. 
principle applicable to this oase is the one: 
laid down in Musammat Emna Begam vV. 
Jawad Ali (4) (not cited by either side). 
where at page 565, Roe, J., says :— “The. 
estate came to “Sajjad Ali through: his 
mother, thatis, ho held it as a daughter's. 
son. The presumption is that on his death, 
without issae, the estate passes not to his. 
male’ collaterals, commencing with his 
father, but to the male collaterals of his ` 
mother's father.” Applying this ` principle 


- in the present case, it is clear “that Pira does 


not constitute a fresh stock of descent qua, 
the land in question, but that throughout. 
its course of devolution, whether by- 
inheritance or gift, it retains its criginal. 
characteras property that has come down 
from Jiwan to Musammat Kako. That. 
being so, the plaintiffs, as collaterals of, 
Pira, have no locus standi to contest the sale 
in dispute in the presence of the collaterals, 
of Jiwan, some of whom are themselves the 
vendees t Nawab Khan v. Kallu Khan (1)). 

As regards the house, which has been | 
sold together with the land, no ground of 
differentiation between the two kinds of 
-property was ever suggested in the 
Court below, nor has it been shown in this 
Court that whereas the land was gifted by 
Jiwan to Moleyam, the house was acquired 
either by Mnulayam or by Pira. In the 
zbsence of such evidence, the house must go 
with theland and cannot be treated on a 
separate footing fromit. It is quite possible 
that the house was built by Maula Bakhsh: 
himself, and if that be so, the plaintiffs who 
are not the collaterals of Manla Bakhsh have 
no locus standi at all to contest the sale of 
the house. 

We maintain the decree of the lower 


appellate Court and dismiss the appeal with 


costs. 


Appeal dismtesed. 
(4) 144 P, B. 1893. 
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i MAUNADA MUDALI V. NALLAYYA GOUNDAN. 

(e. c. 19 M. L. J. 467; 6 M. L T. 285; 82 M. 527.) 

MADRAS HIGH COURT. . - 
Seconp Civiu Arrear No. 612 or 1906. 
March 16, 1909. - 
Present:—Mr. Justice Benson and Mr. Justice 
Sankaran Nair. < 
Male MUDALI AND ANOTHER— 
APPELLANTS 
versus 
NALULAYYA, GOUNDAN AND oTHers— 
RESPONDENTS. 

Highway Risks of public to conduct religious. pro- 
cessions—Previvus user for such purpose not necessary~~ 
Dedicution of path to public, not necessa y. 

Every member of the public has a right to 
conduct religious processions on a public way in a 
lawful and proper manner The fact that such proces- 
sions were not conducted previously “is immaterial. 
Sadagupachariar y Rama Row, 26 M 876, followed. 

Fuytaragavachariar v. Emperor, 26 M. 654, 
distinguished. - 

‘Continued user by the public of a way raises a pre- 
sumption that the way belonga tothe public, that it 
has been dedicated by tho’ owner for the publio 
use; for which ıt has been used, and that it is not 
incumbent on the public to show by what particular — 
owner the road has been dedicated 

If dedication 15 poasible, dedication will be pre- 
sumel 

Farquhar v. Newbury Rural Council, (108) 2 Ch. 
586, 596, referred to. 

- Second appeal from the decree of ths 
District Court of Salem in Appeal Suit No. 
84 of 1904, presented against the decree of the 
Conrt of the District Munsif of Namakkal, 
in Orignal Sait No. 79-of 1902. 

Mr. T. Subrahmanya Atyar, for the Appel- 
lants. 

Mr. H. Lubeck, for the ERA A 
& Judgment.—The question is whether- 
the defendants-appellants, who belong to the 
Kaikolar (weaver) class are entitled to take 
their deity Kumarasawmi in procession with 
-Sakkili melam (music) along the path (mark- 
ed A in the plan, Ex. .B.) which passes 
through the middle of the Vellula quarter. 
The plaintiffs are Vellalars and sue for a 


declaration that the defendants ara not so `- 


entitled, the cause of action being an order 
passed by the Magistrate under section 144; 
Criminal Procedure Code, restraining them 
from interfering with the defendants Kaiko- 
lars carrying their idol in procession. ` 

The Munsif found that the path (A) was a 
public path and does not ‘belong exclusively 
to the Vellalars, as contended for by them, 
and he dismissed the suit. On appeal the 
Judge found that a portion of the path, he does 
not find whioh- portion, “ was formed by the 
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. Union servants cleanse it, 


- distinct from a religious procession. 


ticò .- 


plaintiff's first witness and other persons slic- 
ing off from their sites for forming a way.” 
He also found that the street was the pro- 
perty of the Vellalars. He further held that 
because all people walk on it without distinc- 
tion and without objection, and because the. 
the defendants 
have not acquired the right they claim, and 
he accordingly allowed the plaintiffs’ claim. 

It is Gontended before us that on the facts 
found the Judge, should have held that this 
is a public path. - 

The Judge has found that this path has 
been used by all members of the public, 
including the Kaikolars, desiring to use it 
without any interruption or objection of any 
kind. There is no evidence as to the origin 
of the user, nor is there any evidence that 
the dedication, if made by the Vellalars as 
the Judge finds, was subject to any condi- 
tions. The Village Union clean the path. 
Ina case where it was contended that no . 
dedication ought to be, presumed on account 
of the defective title of the owner who made 
the dedication, Warrington J. said:— The 
law appears to be this: that the continued . 
user by the public of a way raises a presump- 
tion that that way belongs to the public, that 
it has been dedicated by the ownér for tho 
piblic use for which it has been_used, and 
further that it is not incumbent upon the 
` public to show by. what particular owner the 
road has been dedicated.. If dedication is “ 
possible, dedication will be assumed.” Vide 
Farquhar v. Newbury Rural Council (1). 
This judgment was confirmed in Appeal, I ` 
Ch. 1909, p. 12; 78 L. J, R. 170. 

We are, therefore: of opinion that the path 
(A) is a public path.. 

As it is a public path the defendants, 
Kaikolars, have the same rights as the plain- 
„tiffs to conduct religious processions through 
it in a lawful manner—Sadagopachartar v. 
Rama Rao (2). The fact that they have not 
been conducting such processions ig im- 
material. The observations of Subrahmanya. 
Aiyar and Bashyam Aiyangar, JJ., in Vijia- 
raghava Chariar v. Emperor(3), have reference. 
probably to carrying on -religious worship as 
_ Bat if 
they are intended to apply to religious pro- 


cessions also, then they are opposed to a 
$ (1908) 2 Ch. 596, 596. 

2) 26 M. 376. 

(8) 26 M. 58-4, 


U 


¥ ETO yea g ` 
-Vol IV] 
4 SUBRAMANYA AIYAR 0. BMPEROR, - |, 
“aeries of decisions including Full Bench ‘ral.’ 
ings and cannot be followed after™ the con- , 
firmation of- the decision “in the case of 
. Sadagopa Ohariar v Rama Rao(2)by the Privy | 
- Council in the casé of Sadagopa . Chariay v. 
Krishnamoorthy, Rao (4). ~ p 
` We, therefore, set aside -the Se of. 
~ lower appellate Court and restore that of ‘the - 
_ Munsif with costs: in this and in the lower 
appellate’ Court. 4 ? "a 
: Appeal alowed. 


A.L.J. 333} 11 C. WAN. 58355 
L. J. 210,9. Bom LR. 088 2 


(4) 30M 185; 4 4 
0. L. J. 566 ; 17-M 
LT. 204 (P. 0) 
4 aot ang 
Pp MADRAS HIGH COURT. 
Lerrars Pataxt APPRAL No. 64 or 908. 





= August 28,1908: `.. E 
EER —Mr. Justice Miller and Mr. Justice 
i Abdur Rahim. . : 
2G: SUBRAHMANYA ATY AR—Paritroven: 
4 1ersus 
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EMPEROR RESPONDENT. 


Letters Patent, Madras, Cl, 12 —Order refusing basl—.- 


-Judgment— Appeal, whe! her lies from order ofa single 
Judge of the Ligh Uourt to a Diripor Bench. , 
An order of a High Court-Judge refusing to, grant 
-bail to an accused person is an order in a Criminal 
trial. It ia nota judgment within- the meaning of _ 
` Olause-15 of the Letters Patent and is not zpposlable 
. to a Division Bench. 


Facts.—c. Subrahmanya Aiyar, Editor 

‘of the Sivadesamitran, a Tamil weekly 
was -arrested on a charge of séditior in-res-. 
pect of- some articles that, were pubHshed in 

-~ that paper and was placed before tke Chief 

i “Presidency Magistrate, Madras, for trial. 
An application for bail made on the accuseds 

, behalf having been rejected by the Magistrate, 

“ “the High Court was subsequently moved for 
bail. The Chief Justice also having refused 

_ bail; this appeal was -laid under Chinse 15- 
i ‘of the Letters Patent. i 
Appeal under, section 15 of the Letters Patent 


. ‘from the order. of the Chief Justices dis- 


missing. Criminal Miscellaneous Petition 
“NG. 1 for releasing the Petitioner (appel- 
‘lant) herein ‘on bail. . x 
Mr. T. Bangachariar, for the Appellate 
Mr. Nugent Grand (Act. Grown Preseoutor), 
for the Crown. 

Order.- Weare of opinion that the, order 
` appealed against is not a judgment w- thin the 
meaning of Clause 15 of the Letters Patent - 
and it ig an order in criminal trisl within. ` 
the. meaning. of that clause. ; 4. 
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KANAKEU NAGALINGA v. NAGALINGA. 
Therafore no dnai lies. 
dismissed. | 
Appeal dismissed. 
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-(2. €. “lo ML. 7. 480; 6° M ce T 176; 32 M. 510) 
MADRAS HİGH COURT: 
-Cryin Apprat No. 31 or 1908. 
~ March 31, 19C9. 
Present: ai Justice Munro and Mr. antige 
Abdur Rahim. 6 
KANAKKU NAGALINGA: NAICK— 


_ ÅPPELLANT- - 6 ° 
- tersus . “ Š 
S. NAGALINGA NAICK AND OTHERS— 
RESPONDENTS. ` 


Cal Procedure Code(Act XIV of 1882), 8. 522— Award 5 


—Decrve in terms of award— Appeal on the ground that 
the award was invalid’ or void ab initio, whether lies. - 
7 When a decree has been passod in accordance with 


an awurd of the arbitrators, to which the parties to 


a suit had made a reference, no appeal libs against 


. such decree on the ground that the award ia invalid, 
_or void ab tntito. 


-  Ohatrman of Purnea v. Stra Sankar Ram, 33 C. 899; 


Ghulam Khan v. Muhammad Hussan, 29 0. 167.; 
29 I. A. 61; followed. 

Indar Subburams Reddi v. Kandadar Raja Hannar 
Aiyangar; 26 M 47,-not approved. 

Appeal fiom the deéree of the Subordi- 
“mate Judge's Court, “Madura East, iw O. S. 
“No. 54 of 1903. 

- Mr. T. V. Muthukrishna Arii. for Tr Y. 
Seshagiri Aiyar, for the Appellant,-  ” 

Mr. P. R. Sundara. Aiyar and K. Rama-- 
‘chandra Atyar.-for the Respondents.- - 

Judgment.—tThe’ plaintiff brought ` 
a suit for- partition. -At the request ‘of the 
` parties the matter was referred to arbitra- 
‘tions An award was submitted,- and the 
Subordinate Judge, with slight modifications, . 


passed a decree-in - terms of the award under - 


rection 522, Civil Procedure Code. The lst 


- defendant appeals, and the grounds of appeal 


‘pressed are that the award is void ab initio 
because notice was not given to one of the 


. arbitrators, and invalid because signed by 


only one, of the arbitrators. ‘The prelimin- 


- The appeal is | 


- ary -` objection is taken that under section - 


522, Civil Procedure (Code, no appeal lies 
from the decree ofthe Subordinate Judge 
` except in so far as. the: decres is in excess of,- 
or not in accordancé with the award, ‘and 
. that as no such ground is pressed.the appeal 
“must be dismissed. The case of the Ohatr- 
man of the Purnca Municipality v. Siva Sankar 


Ram (1) supports this-objection and we agree 
if (10) 83 0. 899. i 


S a 
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TUNCHAPAGESA V. SUBRAMANYA. 


with that decision which is based ùpon the - 
ruling of the Judicial Committee of the 
Privy Council in' Ghulam Khan v. Muhammad 
Hussain (2). It is suggested that the ruling 
of the Privy ‘Council has been misunder- 
stood and does not bar an appeal where it is 
alleged that there is no valid award or 
that the award is void ab initio. The appeal 
before the Privy Council was against the- 
decision of the Full Bench ‘of the Chief 
Court of the Punjab. In the judgment of the 
Full Bench which is printed in extenso in the 
report, it was distinctly held that, although 
“ander the Code of 1859 it was competent 
to -a party. to object-by way of appeal that 
what purpcrted to be an award was no 
award, or had no legal existence as an award 
ab initio,” under the Code of 1882 
. objections could not be taken. Referring to 
this judgment their Lordships of the Privy 
Council observed at page 185 that they 
entirely concur in the decision that no 
appeal lay. From this wethink it is clear 
that..the decision of the Privy Council has 
been correctly interpreted in Okairman of 
Purnea Municipality v. Siva Sankar Ram (1). 
In Indur Subbaramd Reddi ` v. Kandadat Raga 
Mannar Atyangar (3) it was held-that an 
appeal lay on the ground that the award was 
yoid notwithstanding that the decree was in 
accordance with what purported to be an 
award. The decision in Ghulam Khan v. 
Muhammad Hussain (2) was not, however, 
‘referred to, and was probably not “brought 
to their noticeas it was passed only two 
months before the hearing. Holding, there- 
fore, that no appeal lies in this case, we 
dismiss the appeal with costs. 
Appeal dismissed. 


a 


(2) 29 €. 167; 29 I A. 151. 
(8) 26 X 47. 





is. c. 19 M L J. 487.) 
MADRAS HIGH COURT. i 
SrconD Civru APPEAL No. 621 or 1907." 
March %, 1909. 

Present: —Mr. Justice Benson and Mr. Justice 
Sankaran ‘Nair. 
.PUNCHAPAGESA AIYAR—AppRLLANT 
tersus 


' SUBRAMANYA ATYAR—-RESPONDEKT. 
Contribution, suit for—Decree passed against plam-_ 
tif and defendant— Payment -of decretal amount by 
plaintiff Right to claim contributton from defendant. 
_ After the passing of a Tere in a partition suit a 
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E. I. DIST. & SUGAR PACT. Uv. TINNH. SARANGAPARI SUGAR MILLS. 


such / 


decree was passed binding theplaintiff and defendant, 
beth parties to the partition suit, for a debt due 
by them. Plaintiff paid the amount of the decree: 
Held, that plaintiff's right to claim contribution from 
the defendant in respect of such payment arose on 
the date.of payment, and that the partition decree 
was no bar to sguch claim. . 
| Second Appeal . from the decree of the 
District Court of Tanjore in A. 8. No. 207 of 
1906, presented ` against, ‘the decree of the 
Court of the District Munsif of, Mayavaram, 
ix O. S.No. 147% of 1905. 

Mr. T. R. Ramachandra, Aiyar, for the 


‘Defendant-A ppellant.: » 


The Advocate- General, for the Plaintiff- 
Respondent. a 

J ude ment iis the decree for 
partition was passed on the 15th September, 


the property of the plaintiff was sold in exe- 


. cution of a decree fora debt binding on the 


plaintiff andthe defendant. The decree debt 
was paid by the plaintiff on the llth, 
November 1903 and the sale was set aside. 
The right to contribution arose on that date. 
There is, therefore, no bar by the proceed- 
ings in the partition suit. We dismiss the 
appeal with costs. 


_As‘to the memorandum of objections we. 
hold that the binding nature of tho debt is, 
We, therefore, dismiss that . 


not res judicata. 
also with costs. 
. Appeal-disnussed. 





- (8c. 19M. LJ 611) - 
MADRAS HIGH COURT. 
Civin MiISsCELLANEOUS Psrition No. 1150 
or 1908. 
_ October 29, 1908. 
Present:—Mr. Justice Munro. 
Tue HAST INDIA DISTILLERIES asp 
SUGAR FACTORIES Lrp.—Aprepaxt 
å TErguUS 
Tun TINNEVELLEY SARANGAPANI 
SUGAR MILLS Co. Lip., IN LIQUIDATION 
BY ITS OFFICIAL LIQUIDATOR, Mr. G. J. 


ARTHUR AND ANOTHER— JIFSPONDENTS. , 
Compantes Act (VI of 1882), s 169—Time -with- 


in which appeal should, de filed—Power of Court” 


to ertend time for serving notice of appeal— Reasonable 
cause for such eatenston - Limitation Act (XF of 1877), 
8, 12, whether applies to appeals under the O om panies 
Act. 


Appeals under the Indian Oompanies Act must be 
filed within three weeks from the date of the order 
appealed against - 

walishmmarasayya Seti: v. Venkanna Seth, 25 M. 576, 


-~ fol owed. 


Section 12 of the Limitation Act, 1877, has: no ap» 


[19(9 


2 ' 4 b ja. 


vei -o *- | 


gh “INDIAN GAES. E E rn ee 533. 


E. 'I. DIST. 45 SUGAR FAOT. v. TINNE. SARANGAPANY SUSAR ‘MILLS. ae, be eg 


plication to’ appeals under the” Companies Act, and . 
the appellant’cannot demand that the time requisite 
for obtaining a copy of the order appealed Against. 
should be'excluded “from the period of-three ‘weeks? 


within which- notice of the appeal must be given, - 


and withim which the appeal itself must be fsd- - 
‘R. Wall v. J. E. Howard, 18 A. 215, followec.. 


Under section 169 of the Companies Act ths Court ` 


: of Appeal. has power to, extend the tinie for giring”, 
- notice. The Court will only exercise that power on 
good cause shown. , - . 


Application- praying that in” the crams 


_ stances stated in the affidavit filed therewith: 


the High ‘Court will be pleased to extend the 
.. time for the. service of notice of appeal to 
the’ ‘respondents under section 169 of the 
Indian Companies Act of 1882 in' O. M: A. 
No. 142 of 1908 for one month from the date 
of- the order appealed against.-. ~ 

- Mr. O. F. Napier instructed’ by Messrs. 
King and Josselyn, for the Petitioner. . 


ents, 

, Order.—This is an “application under 
section 159 of the Indian Companies Act VI of 
1882 for extension of time'for giving nctice of 
appeal to the respondents. The grourds on 
which the application is based are that the 
order “appealed -against was passed: on 
the 
copy of the order was wads on the same date, 
-and that as the copy was.not furnisaed’ to 
the appellants’ Vakil at Tinnevelly tall the 
27th July it was impossible’ to serve the 


respondents with notice of the appeal within - 


the three wéeks allowed by section 16€. 
Under. section 169 the Court of Appeal has 
power to extend the time for giving’ notice. 
The Court will, however, exercise the power 
only upon -good cause shewn, as otherwise 
the rule of ‘limifation made would be of no- 
effect. ji 
Two ‘preliminary ques tions arise for ‘dacision. 
‘The firat is as tothe time within which an 
appeal under section 169, mist be filed- Notice 


of appeal has, under the section, tó be given by” 


the Court, within three-weeks from the date 
of the order appealed against, No’ such, notice 
would, however. be given, by the Cours unless” 
the ‘appeal had: been’. actually: filed. Is’ neces? 
sarily follows, in my opinion, that the ‘appeal 
itself? must he filed ‘within three ‘ weeks. 
from the date of the order appealed against., 
This was also the view taken by Daviey:J.,'in 
Lakshminarásayyah Setti v. Venkanna S2ttr (1), 


The second question is. . Whether ‘ths ae 
z 25 M. 576, : 


Mr. K. Raianith Shênoi, for the Respond.’ | 


8th -July 1908, that apolication for ~ 


“Tant Gan demand that the fries requisite for’ 


` obtaining a copy of the order appealed against- 


be excludéd from the period of three “weeks 5 
within which notice of appeal must be given; . 
aud within which the appeal -itself must bè- 
filed. This -point is . settled by. R. Wall v. J. 
E. Howard (2), which decision Tam- -prepared ; 
to follow. - 

As was held hore, whether or’ not: ib -i8 
necessary to file a.copy of the order appealed- 
against along with the appeal mémo,: section. 
12 ofthe Limitation Act, has.no application, ° 


‘and the appellant cannot claim that the time: 


requisite for obtaining the copy ‘be excluded 
from the pariod of threa weeks. “This, however, 
is not nocesaarily a Hardship. If an appellant 


* through no fault of his own were unable to 
7 file his appeal within the. period provided by 


section 169, there would, in my opinion, be: 
good grounds for the exercise by the Court of- 
its power to grant an extension of time., That, 
I imagine is, one of the very cases to which 


_ the power to extend the- time was_intended : 


to apply., Similarly, if the appeal was filed in 
time but it was not possible for the Court to - 
serve'the notice within -the period, of three 
weoks, there might, if no negligence ‘could: 
be imputed- to the appellant, be good ground 
for extending-the time for-service of notice. 


- The appeal in the present-case -was filed on” 4 


the 3rd August, t.e., after the expiry , of the 
pariod of three woaks, Notice of the’ appeal 
was not served till the 27th August; The 


“reason given for the delay is that” copy” of 


the order appealed against could not “be 
obtained in time. Now I find - that copy: Was 
applied for on the 8th July, the date on 
which the order was mddo.:.Stamp papers 
were called for on the 17th, -but were not - 
deposited till the. 21st July. No explanation 


- for this delay of four days is offered; and it 
> must be counted against the petitioners. The 
-copy was ready- on the 24th July, but was not 


taken delivery of till the 27th J uly. Again, “io 
there is no explanation for the delay, and the 


“Bame result follows. 


Tt is thur .clear ‘that had the petitioners 
bien: diligent they could have obtained their 


“copy in the ordinary course, te, soven days 


earlier than they did, and, this. would have 


_ left them ample time for the due filing of the 


appeal. -If the time: available- after ‘thë ‘filing 


“of the appeal. was too short to allow of the 


_ notice of appeal being- served, the: 


tition $ 
(2) AKA, lð- Sia S7 


ST 
SAMARAM t. KRISHNASWANI, 
might have had a good case for asking for 


extension of time. But I do not think that - 


the petitioners, who. failed through their own 
negligence to file the appeal in ‘time, are 
entitled to any indulgence. 
J, therefore, dismiss the petition with costs. 
i > Petition dismissed. 





(s c.19 M. L. J. 618.) 
MADRAS HIGH COURT. 

Lerters PATENT APPEAL No. 58 or 1£02. 

- October 15, 1903. 
Pyesent:—Mr. Justice Benson, Mr. Justice 
Bhashyam Ij engar and Mr. Justice Russell. 

SAMARAM SINGARACHARIAR— 
PLAINTIFE—A PPELLANT 
cereus 
KRISHNASWAMI IYENGAR AND 
OTHERS— DEFENDANTS— RESPONDENTS. 

Religious Endowments Act (XX of 1868), ss. 18, 14, 
18 — Whether a trustee cun sue a co-trustee for bi each of 
trust without sanction under s 18 —How far actin of 
the majori'y if trustees binds the minority—Temple 
Committre, powers of control of, over trustees 

A trustee of a religious endowment, constituted 
under Act XX of 1863, can sue his co-trustee for a 
breach of trust without getting sanction under seč 
tion 18 of the Act. Such right of suit is given by the 
general law and 15 independent of the provisions of 
Act XX of 1868. `- 

Though the decision of the majority of the trustees 
of a public trust binds the minority in matters con- 
nected with the management of the trust property, 
it does not bind them in regard to matters which aro 
ultra vires and beyond the proper sphere of the trust. 

.Appeal under section 15 of the Letters 
Patent from the judgment of Mr. Justice 
Davies, in S.A. No. 633 of 1901, confirming 
under section 575 of the Civil Procedure 
Code, the decree of the District Court of 
‘Chingleputin A. S. No. 82 of 1899, presented 
against the decree of the Court of the District 
Munsif of Conjeeveran in O. S.No. 431 
of 1897. 

- Messrs. C. Sankaran Nair, T. Ranga Ohariar 
and F. Venkata harrar, for the Appellant. 

Mr. T. F. meant Asyan, for the Respond- 
ents. 

The following were tho Judgments of their 
Lordships Mr. Justice Subrahmanya Aiyar 
and Mr. Justice Davies. 


Subrahmanya Aiyar, J.—I take it to bs 
settled law that a trustee, even though he is 
B trustee of a public melizions institution and 
even though he is one appointed by a Com- 
mittee governed by Act XX of 1863, is 
entitied to sue his co-trustees in respect of 
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‘breaches of trust committed. by the latter. 


Such right of suit is one which is given by 
the general law and es is independent of ` 
Act XX of 1863. 

It has been repeatedly sade out that a 
right to sue which is independent of the said 
Actis unaffected by the provisions thereof. 
No leave under section 18 of the- Act for the 
inatitation of the present.suit was, therefore, 
necessary. i 

I would reverse the decreo of the lower 
appellate Court and remand the appeal for 
disposal on the merits. 

Davies, J.—The plaintiff is one of four 
trustees nominated by the Temple Committee 
under section 3 of the Religious Endowments 
Act XX of 1863 and the question is whether 
hie can, as a trustee, sue his three co- trustees 
in the ordinary Courts to obtain an injunction 
against an alleged brecah of trust on their 
part, or whether his suit must be brought 
under section 14 of that Actas that of a 
person interested in the trust: 

Whatever may be the right of a trustee of 
a private trust to. sue a co-trustee for a 
breach of trust, that right does not, in my 
Opinion, apply in the case of a trust of 8 
public character such -as this is, for, in a 
public trust the act of the majority of the 
trustees is considered the act of the whole 
body. Here the acts complained of are the 
acts of the majority of 3 to land are binding 
on the plaintiff in his capacity as a trustee. 
He incurs no liability, and. therefore, has no 
cause of action as a trustee. 

| There is a further- ground on which I 
consider the plaintiff has no right of suit as 
a trustee, and that is, that he is not a trustee 
in the strict sense of the term. Heis sub- 
ject to the control of the Temple Committee : 
who can dismiss him or any of his co-trustees 
on good and sufficient grounds without having ` 
recourse to a civil suit—Ohinna Ranga 
Aryangar v. Subbaraya Moodeli (1)—whereas 
ordiaary trustees are quite independent’ of 
any control but that of the Courts of law. 

The fact that the plaintiff has his remedy 
under section 14 of the Act is another ee 
ment against his present suit. 


I, therefore, agree with the District Judge 
that that is the remedy which the plaintiff 
should have tukon and would acoordingly 
dismiss this second appeal with costs. 


(1) 3 M. H. C. R, 384 
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VEGGU-MANIKYAM V. BMPERCR. © >: = | IMBICHI KANDAN v. KOZHIKOT KIZHAKE. 


Under the provisions of section 575 of the tho case, there is no need for this Court to 
Code-of Civil Procedure this second appeal is interfere except to set aside the further order 
. dismissed with costs. that the petitioner is to receive the property 
“The appeal against the decision cf Mr. on condition of her producing the property or 
Juatice Davies coming on before tha Court its equivalent value when ordered by a 

. constituted as above, the Court delivered tbe- competent Civil Court. 





following . z | Hog 
Judgment.—Though “hé decisian . 
of the majority of the trustees of.» public ` (a c 19M L. J. 565.) `> 
trust binds the minoriiy in matters cormected ~ - MADRAS HIGH COURT. 
with the management of tbe trast property, - SRCOND CIIL AppraL No. 524 or 1906. 
it does not bind them in regard to matters February 26, 1909. < 
-~ which are ultra tires and beyond the proper Present: —Mr. Justice Benson and 
sphere of the trust, as the acts complained of Mr. Justice Sankaran Nair. 
in this suit are alleged to be (Lewin on. IMBICHI KANDAN— APPELLANT 
Trusts 10th Edition, p. 279, and the cases ETEULES 
there quoted). - KOZHIKOT KIZHAKE KOVILAGATH ` 


We concur in the judgment of een VIYATHEN SREE DEVI alias VALIA . 
Aiyar J., vide also the judgment of this Court THAMBURATH AVERGAL AND OTHERS— 
in S. A. No. 690 of 1901. < aiaa aa aa una i mer 

5 . . Nad an enant—. imayavank lenurc—DLenia 

. We reverse the. decree of Davies, J-; and of of landlorã’s title by one of the tenants, whether works 

the lower appellate Court on the preliminary jurfeiture sn respect of other tenants— Representative 
pointthat thesuit isnot maintainable byreasun  capacity—Agency. 

of want of sanction under Act XX bf- -The family of defendants held the lands in suit on 

1868. and we remand. the suit: to: tie lower Adtmayatanu tenure granted by predecessors of the 


= . plamtif The lst defendant having asserted that 
appellate Court for disposal according to law. jt was her jenm, the plaintiff sued to recover tho 





Costs in this Court will be coss in n the property . 
cause. - Held, that the denial, by Ist defendant, who was 
oe A aga Cisne Geter dade ace er Bae. 
(s. c. 19 M L. J 516 ) š lords title, did not work i f ards tho 
MADRAS HIGH COURT. - other E Ati, mag PAi PIRG wad dt ened (oie 

| CURIMINAL Revision No. 610 or 13C8. ~cover on the ground that the tenure had been for- 
“February 4, 1909. . feited 

Present:—Mr. Justice Munre ~ Second appeal from the decree of the Dis- 
, VEGGU MANIKYAM—Petitiqver trict Court of South Malabar in A.S. No. 450 
= POG ‘of 1904, presented against the decree of 
EMPEROR— OPPOSITE PARTY. the Court of the Principal District Munsif of 


Criminal Procedure Code (Act V of 18984, 8.517— Calicutin O. S.No. 773 of 1908. 


Disposal of property —Order to recipient -o produce. Mr. O. V. Anantakvishnier, for the i 
. property when called upon 


Appellant. 
< under i C 
ee order a See er ae a T e a. - Mr. T. R. Ramachendrier, for the Baga. 
is delivered to produce it when called mp6a to do so, ents 
Case referred for tho: orders of tae High Judgment.—tThe ` plaintiff’s pre» 
Court under section 438 of the Crim-nal Pro- decessors-in-title -granted the lands on 
cedure Code by the Sessions Judge cÊ Kistna Adimayavana tenure to the ‘family of deten- 





Division. - dants Nos. 1 to3. The Ist defendant has 
The Publie Prosecutor in support of the now divided from defendants Nos. 2 and 3 and 
Reference. f was in possession of a portion of the property 
Dr. K. Swaminadhan, Counsel, for the so granted. On alienating that -property 
Petitioner. in 1893 to the 10th defendant under Ex (1). 
Order.—The Magistrate has in effect she is alleged to have stated that it is her 


directed the property to be returned to the. jenm, The plaintiff's contention is that this 
person from whose possession it wis taken, isa denial of her jenm, and all the defen- 
and as that order is, in effect, the appropriate dants,.therefore, have forfeited their right 
order to be passed in the, circumstances of to holdthe property. The Judge has upheld 


OHINNASAWMY V. EMPEROR. 


this contention. The- lst defendant is not 
the managing member of a family of which 
the other -defendants are membera, and she 
does not represent,in any way, the others 
‘who hold portions of the property not 


included in her. deed of-sale: It is not alleged: 


she is their agent. We arə, .therafore, of 
‘opinion that her alleged-denial is not binding 


on the others, and the paintiff is not entitled | 
to recover on the ground alleged by her, Z.e., © 


the tenure has been forfeited. 

Whether the plaintiff is entitled to recover 
the property included in Ex. (1) only is 
not a question raised in this suit, and does 
not arise on the pleadings. \ 

We, therefore, reverse the decree of the 
.lower appellate Court, and restore that of 


the Munsif with costs in this and the lower 


appellate Court. : 
Decree reversed, 


(e. c. 19M L. J. 566) 

MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 403 or 1608. 
CriainaL Revision Petition No. 339 or 1908. 

_ July 21, 1909. 
Present:—Sir Ralph Benson; Offg., Chief 
Justice and Mr. Justice Abdur Rahim. 
K. M. CHINNASAWMY IYER— 
PETITIONER. 
versus 
EMPEROR— Oprosire PARTY. 
Oriminal Procedure Code (Act¥ of 1898), s». 435, 439 
—Administrative cucular of a District Magistrate— 
Prohibiting. uncertificated leaders from practising tn 
the Oruminal Courts of the District—Pi ocedure for ag- 
grieved party. i 
A circular by a District Magistrate prohibiting un- 
certificated pleaders from practising inthe Criminal 
Courts in his District is not open to revision by tho 
_ High Court. The proper course for the leader, who 
has been refused appearance ina particular case by 
a Magistrate in pursuance of such circular, 18 to 


, apply for the revision of the illegal or improper, 


order of the Magistrate refusing to -allow him to 
Appear. ` 

Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to direct the District Magistrate of 
Coimbatore to withdraw his Circular dated 
18th August 1908 relating to the prohibition 
of  uncertificated pleaders appearing in 


Criminal Courts, andin any event to direct: 


that the petitioner be allowsd: to practise as 

heretofore in the Criminal Courts of the 

Erode Division. 

.. Dr. N. Swaminadhan, for the Petitioner.. 
-© The Public Prosecutor(H. B, Powell) contra, | 
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IELAS KUNWAR ©. RAGHURAJ BAHADUR ‘SINGH. 
Order.—tThe petitioner “asks” for 
orders directing the. District Magistrate to’ 
withdraw a certain Circular issued by ‘him 
to the Sub-Magistrates in his District.“ - _ 
The matter is not one-for judicial adjudica~ 
tion. It-is an administrative matter. The ` 
patitoner alleges thatin consequence of the. 


. Circular the Sub-Magistrate of Erode réfusod 


to allow him to appear ina particular case; 
bat he has not asked for the revision of- the 
order of the Sub-Magistrate. If helas been 
irjuriously affected by an‘illegal or improper 
order of the Sub-Magistrate, it is open to 
him to seek a remedy by an appropriate 
application. ‘We, therefore, ` dismiss ‘the 
petition. ' - ; : 
Petition diemissed, 


= (s c. 120. © 400): . Aue h 
‘ OUDH JUDICIAL COMMISSIONER'S 
COURT. 5 
CRANNAL APPLICATION No. 156 or 1909. 
September 8, 1409. 
Present:—Mr. Evans, A. J. ©. 
IKUAS KUNWAR—AccosED 
versus: ' 
- RAGHURAJ BAHADUR SINGH— 
S COMPLAINANT. ae 
Criminal Procedure Code(Act V of 1898), s. 145—Or- 
der under, not accurate—Omission to pudbisk locally — 
Lend situate tn different districts—Decision as to posses- 
sicn—Title. | - 
-An order under section 145 (3), Oriminal Procedure 
Cade, is not deféctive merely on-the ground that the 
property in dispute was not set forth with sufficient 
acouracy when the parties appeared to know the land 
perfectly well. $ 
An omission to have a copy of such order locally 
published does not deprive the Court of its jurisdiction 
when the provisions of sub-section (1) of section 145 
arə complied with. . 
Sukhpal Shiekh v Tarachand Ta, 9 O W. N. 1046; 
2 0. L.J. 241; 2 Cr L J. 618, followed 
Janu Manjhi y Munir-ud-Din, 8 C. W N. 590 and- 
Newab Khajah 3ulimollah v. Jshan Ohandia Dass’ 
Saka,9C. W. N. 909, 2 Or.L J. 569, dissented from. 
~ An order, passed under section 145 by a Magistrate 
under circumstances in which the passing of such order 
wes proper, cannot be set aside in revision upon the 
round merely that the initiatory order did-not set 
Porth, as explicitly as it might have set forth, the 
ressons which satisfied the Magistrate that there was 
a likelihood of a breach of the peace a 
Har Prasad v. Pandurang, A. W.N. (1905) 260; 
8 Cr. L. J. 48, followed. 2 
_ -n proceedings under Chapter XII of the Cnminal 
Procedure Code, where there is any doubt as to the 


- exect local area within which the land in dispute is 


situate, inquiry can be made by Magistrate having 
jurisdiction in either of the areasin which the land; 
may be situate, 2 


`` possession, wheth 


n arn 


4 w 
ae . TAN 


re 


Yok IV] ae 
" YKLAS KUNWAB t. RAGHCRAJ DAHADUR-SINGH, | 
Whena Magistrate, häving jurisdiction under seotion 


_ 145, comes to a` decidion “aa to possesion within’ the. 


meaning of, section_ 145 (4), that decision as to 
} 5 ier right or wrong, is one which, 
cannotbe questioned “in revision.. * ` ARRIA ae 

Ragata sy ingar v. Krishna'Sami diyir, 31 M. 416 ; 

4 AM L. T. 189,8 Cr. L J. 392, Ram „Dayal Mahton v. ` 
Kidar Nath, 6 U.L J. 182, 8Cr. L-J. 192, dissented from. 
~ Application against the ordérof the Sessions 
Judge, Lucknow, dated 17th July, 1909, up 
holding the orderof Saiyad Asghar Ali, Deputy, , 
Magistrate, Bara Banki, dated 14th June, 1909. 
_ Mr. Mohammad Wasim, forthe Appellant. 

- Pandit Gokaran Nath Misra, for the Opposite 
Party. . - ~ ws as 
rè Judgment.—this is an application 
| for revision of an order of the learned Sessions 
Judge of.Lucknow, dated the 17th July, 1909, 
` upholding an order of the Deputy Magistrate 
passed, under the provisions of Chapter’, XII 
of the Code -of Criminal: Procedure- The 
grounds taken in revision may ba summarised 

as below :— A aan 

- 1: That the initiatory order of the-Députy 
Magistrate, dated tho 18th November, 1907, 
was defective and did not give him ! jurisdic-- 
tion under Chapter XLI of the Code because 

(a) the property in dispute ..was not set 

_ forth with sufficient accuracy, 

(b) no copy of the order was served as 
prescribed under section 145 (3), 

(c) the Magistrate did not state specifical. . 
ly the grounds upon which he 
apprehended’ that a breach of the 
peace was imminent. . | 

9. That the Magistrate had no jurisdiction 
because the property in dispute or at least a 
portion of it was not within his jurisdiction, 

' being sifuate.in the Gonda district. 

_ 8. That the Magistrate in deciding as to 

. possession decided upon a question of. title 
and not as to actual possession. 

With reference to the first ground of revi- 
sion,.sub-division(a), I hold that this has been 
sufficiently disposed of by , the learned Judge. 
There can be no question that the parties 
knew perfectly well the-exact extent of the 

-jJand with respect to which the dispute had 
_ arisen With respact to sub-division (b) the 
learned Judge has found that it is not clear 
-whether a copy of the order was or: was not 
affixed according to the provisions of ‘section 
145 (8). See eee 

On this point I am referred to two rulings 
of the Caleutta High Oourt in the. cases of 
Janu Minjhi v. Manir-ud-din (L) and Nawab 
(I) 8G... N. 590. >- i | 
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Khajah Solemollah Bahadur v. Ishan Ohandra ` 


Das Satsar (2), Whera it: was held’ that’ the 
publication of a notice under sub-section (1); 


- section .145,.of the Code’ of Oriminal Pro- 


cedure, is a condition precedent to the exercise 
of thè ` Magistrate's jurisdiction ‘in an 


inquiry. But upon -this matter there is a - - 


Tull “Bench decision in Sukhpal Sheikh v. 
Tarackand'Tu (3), where it was ‘held ‘that - 
when the.. provisions of sub-section (1) of 
section “145 are complied witb, the Magistrate 
acd eg.jurisdiction to’ deal “with the ors ` 
andam Omission to have a copy of his order 
locally"published under sub-section (3) ` does 
not‘deprive him:of that jurisdiction. I have 
no hesitation im holding that in this particular 


- ease assuming that there was an omission 


to - publish the order, that omission has not. 


_ prejudiced the parties in any way, nor did 


it deprive the Magistrate of his jarisdiction. 
The-cage-was under inquiry for over one year 
and-a half and no objection was taken by thé 
parties before tlie Magistrate. This notica is 
only necessary to give information to all 
concerned as to the proceedings contemplated’ 
to be taken by the Oourt and ib is not cən- 
tended that the parties interasted in” the land 
wore not fully cognizant of the action taken 
by the Magistrate. The objectiop.utider sub-- 
Section (c) is that the Magistrate*did mot 


‘specifically set forth the grounds, upon which 


he was -satisfied that a breach of ths peace 


“vas imiminent.:I am referred to the cases of 


Kulada Kinkar Roy v. Danesh’ Mir:'(+), Sukri 
Dosadh v Ram Pargash Singh (4) and In the 
matter of the petition of Kali Kristo Thakur (6). 
There is also a decision of the Allahabad High | 
Court, Har Prasad. v. Pandurang (7), which 
might have been cited in support. of the 
Magistrate’s order. In this case the Magis- 
trate’s order is practically to the “effect that 
ho was satisfied from the complainant's 
petition that sa „breach of the peace was 
imminent. I understand that certain evidence 
was recorded before he -passed his initiatory 
order. The head-note in the case decided by: 
the Allahabad High Court is ‘as’’below :’ 
—“Where aMagistrate passed an order ander Š 
section_145-of the Code of Criminal Procedure 
under*vircumstances in which the passing.of 
(2); 9-0. WN. 909; 2 Or. L. J 669. 

(DEO C- W. N. 1046;20 L. J. 241; 2 Or. L. J. 618 

(47-10°C. W. N. 257, 2 0. L. J. 271; 2 Or. L. J. 67). . 


ROE 443. 
- BTO, 80. L R A56. , 
(7)-AcW. N. (1903) 260; 3 Ot L. J. 48. 
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' Buoh order was proper, the High Court 
declined to interfere in revision upon the. 
ground merely that the preliminary order did 
not set forth as,explicity nasib might have set 


‘forth the reasons which satisfiel the Magistrate - 
. .» that there was a likelihood of a breach of the 
- peace, there being a substantial compliance ` 


‘with the requirements of section 145 of the 


Code.” As remarked by the learned Judges of | 


the Allahabad High Court, “section 145 is a 
most necessary . and beneficial section, and 
the lawful administration of it will frequently 


. prevent theoccurrence of serious crimes ınvolv- 
ing frequently the death of conténding parties. 

` The section provides that -Magistrates of a 

. cərtain description upon being satisfied from, 


a police report or other information that a 
dispute likely to canse a braach of the peace 


` exists, concerning land ete., he shall make 


-| an.order in writing stating the grounds of 


his being ŝo satisfied and require the parties 
“concerned to attend his .Court.” In this case 
Ihold that the Magistrate had good grounds 
‘for being satisfied’ that a breach of the peace 


< was imminent and although his initiatory 
: order’ was not as explicit and olear as it 


` might have been, Tam not prepared to hold 
` that his ‘proceedings were withont jurisdiction 
"because of any defect in the notices, Such be- 


`. ing the case his order whether right or wrong 


is not open to revision by this Court. 
As to the second ground of objection it is 
- contended that the land in dispate was within 
thejurisdictionof the Gonda districtauthorities 


> “and the Magistrate of Bara Banki had no 


jurisdiction. T am not prepared to say that it 
can be decided ina proceeding of this kind 
where the actual boundary between the 
Gonda and the Bara Banki districts lies with 
reference to the land in dispate. Itis possible 
’ that part of it isin the Bara Banki district 
and part is in the Gonda district and it is 
- sufficient to say that, if there is any defect, it 
is cured, in my opinion, by the-provisions of 
section 5381 of the Code of Criminal Pro- 
cedure. Farther than this by analogy the 
, provisions of section 182 can be applied. 
When it is uncertain in which of several local 
“areas an offence was committed, it can be 
inquired into and tried by a Court having 
. Jarisdiction over any of such local areas. I 
hold, therefore, that in proceedings under 


_, Chapter XIIof the Code of Criminal Procedure, - 


where there is any doubb as to the exact 


_Tocal] area “within which land ‘in dispute is 


taeog 


situate inquiry can be made by Magistrate 
having jurisdiction in either of the arens in, 
whick the land may be situate. 

With respect to the third ‘ground of 
objection, 1 am referred to the case of Raghara 
Atyangar v. Krishna Sami Iyer (8) and 
the case of Ram Dayal Mahton y. Kedarnath 
(9). I am`not prepared to accept thelaw as 
liid down in these rulings. In my opiniòn, 
when a Magistrate has jurisdiction under 
section 145 and comes to a decision as to 
possession within the meaning of section ` 
145 (4), that decision as to possession, whe- 
ther right or wrong, is one which cannot be 
questioned in revision. But in any caso after 
perusal of the decision of the Deputy Magis- 
trate I do not find that he decided the case 
upon a question of title only. The substance 
of his decision is that the opposite party was 


` in de facto possession.for many years and that 


decision whether right or wrong cannot now 
be questioned. 2 
« This application is dismissed. 
Application rejected. 
{8) 3L M.'416, 4 M. L. T, 189, 8 Cr. L. J. 302. 5° 
(9) 60. L: J. 182;6 Cr. L J. 192. 


(s. c. 12 0. C. 405.) l 
_OUDH JUDICIAL COMMISSIONER'S 
< COURT. 

Crvit: Reviston No. 97 or 1909. 
September 9, 1909. 
Present:—Mr. Evans, J. C. and Pandit 

Sundar Lal, A. J. C. i 
HAVENCHAL KUNWAR—P.atntirF— 
PELITIONER 

' versus 
KANHAI LAL—DEFENDANT—OPPOSITR ` 
Panty. 

| Revision—AInterlocutory oi der—Order calling “upon 
lower Court To record additional evidence—Civil Pro- 
cedure Code (Act V of 1908), .115—‘Case, meaning of. 

No appheation for revision lies againstan inter- 
locutory order which does not determine the case 
but which is only made with the object of colleoting 
‘materials.upon which- the case-is to be determined 
hereafter. ia ` 

The word “case,” in section 115 of the Civil Pro- 
cedure Code, 1908, must ordinarily mean the whole 
case But where there are independent proccedings 
ansing out of a case, such asa proceeding to restore 
a case dismissed in default, or to set aside an ev parie 
decree, for which the Legislature has provided an 
independent remedy or a different procedure, such 
proceeding may be a cage within the meaning ‘of this 
section. h 

Any orders on matters arising incidentally in the 
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course of the hearing of such "proceeding the object 
of which is to bring on the record or to exolude from - foros; under arti 164 of Sch. II of. which 


it, materials, upon which its decision is-to be based, “Act, the applicant conld apply for: “setting 
are nofby themselyes decisions in a case which can aside the ex pane decree, within thirty days i 
bo hao ey alte pede Boal soon clade : ai of the execution of-a process. for the execution 
n 
oin rier the appellato Coast clog sper te of iho ee parte decree. Tt ia question 
+ ‘is not the decision of a case withm the meaning of whether a meré notice to" show cause why the 
section 115 and is, consequently, not open to revision., decree should not be. made absolute is such 
Application against the orderof the District 8 process. Under the Limitation Act now - 
Judge of Gonda, dated 7th May, 1909, onan in force (Act IX of 1908) and application to” 
‘appeal from the order of the Subordinate Judge, set aside an eg parte.decree may be made’ 
Gonda, dated 14th April, 1909, directing the - within thirty, days of the date of the decree, 
Court -below to record ‘additional evidence or, where the summons was not served, when _ 
“under Order 41,-Rule 27 of Act V of' 1903. ‘applicant has knowlege of the decree. The 
Messrs A. P. Sen and Aditya Prasad, for the terminus a quo of the period: of - thirty , days ` 


Brg 


nih r 4 we 


' Applicant. - under Act XV of 1877, which was in force 
Mr. Sami- ‘ul-lah Beg, for tho Opposite when the ex parte decreas was made, was the 
Party. < date of the execution of a process of execu- 


Judgment.—This- is an application tion, which event may take place long after. 
for -the revision of an order. made. by the the applicant bas had knowledge of tbe 
Court below under Rulé 27 of Order 41 of decree haying been made. Jt may be a 
Act V of 1908 directing the ‘Court below to--question’. _whether, this. application, 

. record evidence on an issue, on which that which. - - possibly was within time 
Court had recorded no evidence,’ and to send just befdre ‘the date when Act IX of 1908 
up the evidence so recorded to.the appellate came into--force, became time-barred by the 

. Court, to enable that Court to finally decide terminus a quo being the date of knowledge 

‘the case. The plaintiff, it appears, instituted of the- decree under Act IX of 1908. We ' 
asuit for the foreclosure of a mortgage. The - do not décide either -of these questions which 
applicant- was the eighth defendant in the we leave perfectly open to the Court below 
case. Notice of the suit was affixed to his to dispose of. The only point upon which 
house on 29th Jnly, 1906, the process-server we propose- to dispose of this application is 
reporting that the defendant who was a pat- ` that no.application for the revision of an in- 
wart had gone to Utraula on duty. , terlocutory order like this lies under ‘sec- 
An ez parte decree was made on 18th Angust tion 1Í5_ of Act _V of 1908; the appeal itself 
1906.- The petitioner applied to haye the ev. before ‘the Gourt -bslow has not been dis-- 
parte decree set aside on the ground that no posed of.. An order has - been. made for 
notice of the suit was served on him at all, the recording of certdin evidence, which 

“and that.he heard for the first time of such the Court in appeal considers necessary to 
a decree being made against liim on 29th enable it to dispose of the appeal. The final 
January, 1909. The plaintiff who -was decision of the appeal on the evidence ordered 
-opposité party to the said application -con- to be resorded may possibly be in’ favour of. 
tested the application on both these points. the applicant and he may have no cause ` 

.The Court’ .0f first_-instance found that a whatever to apply for revision when the 
notice to show cause why 'an order absolute appeal is ultimately decidad by the Court 
should not be made on- foot of the decree below. Under section 622 of the Code of 
of 18th August, 1906, was served on the Civil Procedure of 1882, the High Court was 
applicant personally on 16th Jane, 1906, and’ empowered to, call for the record of:— 


the application having been made: more than _ (a) any case ` - 
thirty days from that date, it was time- : (b) in which no appeal lies to the, High 
barred. That Court recorded no evidence on. ~ Court 

the first point, viz., whether notice of the (c) if the Court by which the case was 
suit was duly served upon the defendant or -' decided appears to have 

not, but it dismissed the. application onthe - < (i) exercised a jurisdiction nob vest- 
“ground of limitation. It may be noted that. ~ ed-in it by-law, or 


both the decree nist and the order. absolute s (iz) failed to exercise “a jurisdiction 
were made while Act XV of 1877 was in- _ ‘vested in it by law, or 


ù A 


ng GY TA 661. 
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_ Git) to have acted illegally or with 


ts | material irregularity in the ex- 
- ercise of such jurisdiction. 
- Tn section 115 of’ Act V of 1908 the words 
of the section are re-arranged. Under this 
section “the High -Court may call for ’tho 
. record of :— aes 
` © (a) any case 
(b)-which has been decided 
‘(c) by any Court subordinate to the 
High Oourt Z j 
(d) in which no appeal lies thereto, if 
such subordinate Court appears to 
~ have ia 
(i) exercised a jurisdiction not vest- 
edin it by law, or 
(tt) to have failed’to exercise a juris- 
"+ diction so vested, or 
_ Giz) to have, acted in the exercisé 
E of its jurisdiction illegally or 
with material irregularity. 


The question is whether an appliċation for 


revision lies against an interlocutory order 
like thia made in the course of the hearing of 
a case which does not determine the case, but 
: which is made with the object of collecting 
materials upon which the case is to be de- 
termined - hereafter. The question whether 
interlocutory orders can be made the subject 
of revision has been a subject upon which 
some difference of opinion has prevailed 
among. the High Courts in India. That it 
was the intention of the Legislature that the 
powers conferred by this section should be 
exercised only in a limited class of ‘cases and 
sparingly and only when -the interests of 
justice require, is evident from the language’ 
in which’ this section is couched. is an 
order, calling upon the Court below to record 
and send up certain evidence, the decision of 
1 case within the meaning of this section? 
The word “case” as used in this section ‘is 
nowhere defined, but as observed by Mr. 
Justice, Mahmud in Ohattarpul Singh v. 
Raja Ram (1)the words “should be understood 
in its broadest and most ordinary sénse unless 
there were specificreasons for narrowing its 
meaning.” But using. that expression in 
its broadest and widest sense, every order 
“made on any point arising in a case is not 
in itself the decision ofa case. If it were so 
the result might be that in the course of ‘the 
‘examination of a witnees in a case 
-a -party might object to a question ‘put 


INDIAN CASES. 


- word 


-i1909 
h 


to the withes; the Court might allow 


‘or disallow the question, from the point 


of view of the applicant, the point 
whether the question should or should not 
have been allowed would.in itself be’ & case 
and the decision of the question the decision 
of a oase, which might be made ‘the subject 
of an adjudication under section 115. of -the 
Code. We do not think that this’ was. 
the intention of the Legislature, The 
term ‘case’ no donbt includes a suit, an appeal 
or other miscellaneous proceedings ‘in which 
therights of parties ortheir right to obtain any 
particular relief at the hands of the Court are 
det2rmined; but every order made in the: 
course of a case for the purpose of collect- 
ing materials for decision of the case is not 
a decision of a case under this section. If 
it were not so, an order fixing a date 
for the hearing of a case, or, for adjourn- 
ing the hearing to another date, or, for 
admitting a particular document in evidence, 
or, for summoning a witness, would be the 


-decision of a case entitling the party aggrieved” 


to apply for revision. The Code has made 
the more important of,the interlocutory orders 


open to appeal. Others, not open to appeal - 
“may be made the subject of a plea, in appeal 


under section 105, Civil Procédare Code, when 
the appeal from the final decree is presented: 
As pointed out by Oldfield’ and Broadhurst, 
JJ.,in Chattar Singh v. Lekhraj Singh (2): “It 


“was not the intention to allow revision of 


interlocutory proceedings, in the course of a 
suit, which do not determine it.” The, lead: 
ing case upon which tho applicant relies ig - 
that of Digambur Misser v. Ram Lal Roy (3) 
Mr. Justice Norris after considering several 
cases ab page 780 of the report observes i 
“These cases, no doubt, decide in so many, 
words that section 622 of the Civil Procedure 
Code does not apply’ to interlocutory orders 
when there is an appeal from the final decree. ` 


` I confess that, after a careful consideration 


of the judgments, I am unable to concur in 
the interpretation placed on section 622 of 
the Civil Pfocedure Code. I think that the 
“ease” in section 622 of the in- 
civil Procedure Code is wide enough to 

clude an interlocatory order, and that the 
words “record of any cse, include. so much, 
of the proceedings in any suit aa ralated to 


the interlocutory order.” Every  intoe- 
(2) 5 À 293. 
(3) 140.761, - : 


on 
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_ locutory order made in 8 ‘case is. no ` doubt, 


part of the case ; but that every interlocutory 
order in a case constitutes in itself a separate 
case within the meaning of that section is a 
‘view not accepted by the other High: Courts. 
The Allahabad High Court has held that- -the 

‘case’ must end in a decree or an order of 


. the nature of a decree; and that interlocutory 


orders in a casé which do not determine the 
case are notopen to revision. The Madras, 
High Court in H. H- The Nizam of Hyderabad 
tn re: Orvil Revision Petition 24 of 1886 (4) 
has taken the same view. Sir Muttusami 
Ayyar in that case was of opinion that section 
622, Civil Procedure Code, “presupposes 2 
decision or an order in the nalure of. a 


` decree.” In a latercaso Somasundaram Ohettiar 


v. Manicka Vasaka Desika Ganda Sammanda 
Pandara Sannidi (5), Wallis and Miller, JJ. 
seem to be inclined to depart from this view. 
In that cause a Subordinate Court had made 
an order for the examination of a witness_ by 
commission. The-High Court, acting under 
section.15 of the Charter Act,” set. aside the 
order. They, however, proceeded to ` ob- 
serve:—- It is; therefore, unnecessary to rely 
on 8 2ction 622 of the Code of Civil Procedure 
Pùt- after the careful argument which we have 
listened to, wedesire tosay that, we are not to 
beunderstocd as holding that section 622 would 
not authorize us to interfere as the order of 
the lower Court was an interlocutory one. 
The evidence {aken on the commission which 
the District Munsif has ordered to issue would 
not, in our opinion, be legal evidence in the 
case, and under these circumstances we think 
we ought to interfere.’ Inthe case of Mot:- 


. lal Kashibhat v. Nana (6), Sargent, ©. J. and 


| 


Candy, J. had to consider the sime question. 
At page 87. they observe:— The expression 
‘case’ in section 622 of the Code of Civil Pro- 
cedure may be, as stated by the Court in 
Dhapi v. Ram Pershad(7), wide enough to 
include an interlocutory order., But- a‘ word 
of such, general import must be controlled by 
due regard to the purpose’ with which section 
622 was framed. This, it cannot be doubted, 
was to enable a party toa suit to get a deci- 
sion or order of a lower Oourt, reétified ‘by 
the High Court, when there would other- 
wise be no remedy. In the case of those 
interlocutory ‘orders (such as the present one), 


against which no immediate Appeal lies, a 
(4) 9 M. 256. 

- (6) 31 M. 60;8 M. L. T, 248. ; 
(6) 18 B. 35. , CT) 14 0. 768. 


an independert remedy or a differeut pro-` 


+ 
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remedy is still asa by. section 591, which 
provides that the order may ‘be made ground 
of ‘objection in the pppeal . against the final 
decree. We may remark that the Madras 
and Allahabad High Courts in In re Nizam 
of. Hyderabad (4) and Ohattar.:-Singh v. 
Lekhraj (2), differing from the Calcutta High 
Court, take this view of the secbion;” and 


‘the same view was taken by Fulton and 


ri 


Crowe, JJ. in Damodar Trimbak :Dharap v. 
Raghunath Hari (8). ; 


The leading case in the Punjab is the 
Fall Bench decision in the- case of Pundit 
Rama Kant v. Pandit Ragdeo (9). At page 
264, Chatterji, d. (Clark J. concurring) observ- 
ed:— “On the second question we consider 
thatthe word ‘case’ in section 622, Civil Pro- 
cedure Code, does not necessarily, in every 
instance, mean the whole case, but may mean 
a, particular branch‘of a case, for which 


cedure is provided in the Oode, and may 


include an interlocutory order not falling ' 


under section 591, As clearly explained in 
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Pir Bakhsh v. Kadir Bakhsh (10) an appeal _ 


from a decree disposing of a shit under 
section 102, Civil Procadure Code; and’ one 
from an, order, under section 103, refusing 
to re-admit it to a fresh hearing, are totally 
different : things, ‘directed to objects wholly 


dissimilar, and the procedures prescribed -` 


for them are radically distinct. In the 
former the appellant éan only proceed on the 
‘existing record, and canhot explain his de- 
fault. Inthe laiter his object is to explain 
his'default in order to have the order set 
aside and the case inquired into and decided 
on the merits ‘and he is limited to this parti- 
cular point. The former is appealable as a 
decree, and the latter as an order under sec- 
tion 588, the latter appellate order being final. 
There is nothing common between the two 
proceedings except that they arise out of the 
same case and are taken in the interests of 
the same party. Hach remedy in our opinion 
should be treated ‘as a separate case and 
dealt with accordingly under section’ 622, 
Civil procedure’ Code. That section is in- 
tended to remedy cases óf grave injustice, 
and in our opinion to say that a palpable 
error ‘in procedure, or a grave: irregularity in 
‘an order in proceedings for re-admission 


from which “no further appeal lies in: this 
(8) 26 B. 551. 
(9). 60 P. R. 1897. 


(10) 32 P. R. 1889. : 


mn 


\ 
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~ Court, cannot be revised because a further 


appeal lies, or would lie on a certificate from 


the decree under section 102, seems to us to : 


be opposed to its object and spirit.” In the 


case of Afahtab Rat v. Kaman Lal (11), 


` the cases of Balkaran Singh v. 


- Jeave uo doubt 


Chatterji and Robertson JJ., observed as 


» follows at page 241:—‘‘We think the distinc- 


tion drawn by the Full Benchin Pandit Rama 
Kant v. Pandit Ragdeo(9), is a sound one, viz., 
that, ‘case’ in section 622, ‘does not neces- 


sarily and in every case mean the whole case, . 


but may mean a particular branch of a case 
for which an` independent remedy or different 
procedure is provided by the Code.’ It is 
quite clear that the meaning of the word 
“case ’ cannot be extended further. If the 
present . ‘case’ comes within the purview 
of section~ 622, it ought to come within the 
limitations laid down’ in the Fall Bench 
ruling, but it is clear that it does not.” 

“The two leading cases in this Court are 
Indarpal 
Singh (12) and Dwarka Prasad Singh v, 


Janki Prasad’ Singh (13) which follow the ` 


Calcutta view. 

The question now is what change, if ‘any, 
ds indicated by the re-arrangement of the 
„words in section 115 of the new Code of Civil 
Procedure. We think that the word ‘case’ 
ordinarily must mean the whole case, and on 
the language of section 115 of the new Code 
the case must be decided by the Subordinate 
Judge before it, or any order made in the 
course of it, could be made the subject of 
revision. The words “which hus been decided’ 
that the case must have 
culminated in a decision. 
V of 1908 enacts that thé Court “after the 
case has been heard shall pronounco judg- 
ment and on such judgment a decree shall 
follow.” This section indicates what the 
conclusion of a suit fin a Court of first 
jnstanceis. In appeals and miscellaneous 
proceedings the case must rezch a correspond- 
ing stage of determination before it can be 
said to have been decided. "Where there are 
independent proceedings arising out of a 
case, such as a proceeding to restore a case 
dismissed in default, or to set aside a decree 
ex parte, for which the Legislature has 
provided an independent remedy or a different 
procedure, such proceeding may be a case” 


within the meaing of this section. It is 
(11) 61 P.R 1899. 
(12) 20. 0 67. 
(18) 110. 0. 288. 
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Section 33 of. Act. 


decided when the final order disposing of | 
Any urders on matters arising . 


it is made. 
incidentally in the course of the hearing of 
such proceeding, 


materials upon which its decision is to be 
based, are not by themselves decisions in a 
case which can be revised until the cage is 
finally concluded. 
below, in this case, has not been decided as 
yet. 
being taken such as this, is not “a case which 
has been decided ”. within the meaning of 
section 115 of the Code. 


{1909 - 


the object of which isto : 
bring on the record or id exclude from it ` 


The appeal to the Court : ‘ 


An order directing farther evidence :. 


We, therefore, dismiss the application with ` 


costs, x 
R Application rejected. | 
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_¢. BONNY—DEFENDANT—ÅPPELLANT ee 


versus 
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Succession Act (X of 1865), 5. 269—Unsecured debt 


` incurred by administrator—J. iubility of estate 


An admınıstrator appointed under the provisions. 
of the Indian Succession Act (X of 1865) cannot, 


` by merely incurring an unsecured debt under a pro- 


note accompanied by a declaration that he is m 
possession as administrator, create’ any chargo 
binding on the estate,-for the fianeaction does not 
amount to a disposal .of the property within the 
mening of section 269 of the Act. 

Debendra Nath Biswas v. Hem Chandra Roy, 31 0, 
253, followed. 


Appeal against the decree of Additional - 
Judge, Lucknow, dated 19th December, 1908, 
reversing the 
Judge, Lucknow, dated 30th January, 1908.” 

Mr. E. Manuel, for the Appellant.’ 

Mr. O. H. Cordcue,for the Respondent. 


. decree’ of the Subordinate ` 


Judgment.—tThe question in issue 


in this appeal is really a very “simple one. 
The defendant-appellant Charles 
is being sued in respect of an unsecured - debt 
due irom. him to the plaintiff “under a 
promissory note for Rs. 1,500 executed on 
August 13th, 1906. Itis not denied before 
us that the defendant is liable for this 
money and that a decree should be given 


Bonny ` 


p 


- for debts 
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against him personally. “The point i in’ issue - 
_ is whether the lower. appellate Coart was: 


right in giving “the plaintiff a decree against 


„thè defendant as ‘adminstrator of’ the estate : 


of, Nazareth _ deceased go’-as to’ make 
the’ said’ estate.’ liable under the decree. 
This appeal has been heard by us along ; 
with .B. .Bonny v. J.. Edwards (1), 
in. which certain questions: are: raised 
regarding the particular circumstances under. 
which . Charles. Bonny . was- appointed 
administrator of the estate of the late Nazareth ` 

“for 
Blossom Bonny, who. was the sole legatee and 
executrix under. the Will of Nazareth, but | 
who has been -adjudged to be of unsound ` 
mind... The same questions are raised again 
by. the memorandum ‘of appeal in the present 
_ case ; bat itis notreally necessary to go into. 


: them here. - We are :prepared to dispose of 
the present case upon the broader ground. 


that an adminstrator appointed under the - 
provisions of the Indian Succession Act (X of _ 
1865) cannot, by merely executing a pro- “note, 
or incurring some similar personal liability, 
create.a charge on the estate of. which he is _ 
administrator, "There is authority for this 
general proposition i in the case of Debendra 
Nath Biswas v. Hem Ohandra Roy (2): It. 
is true that the question immediately before ` 
the Calcutta High Court in that ‘case was. 
whether the estate of a testator was liable - 
contracted by one of several 
éxecators ; bab the judgment of the learned 
~ Chief Justice and the. English cases quoted 
by: him are clearly authorities for the wider 
proposition above stated. It. cannot be 
denied that there is no section of the Indian 
Succession Act, which, in express terms, 
ognfers upon an’ executor: or . administrator — 
any right to charge the estate of the decersed. 
testator in his hands. with liability for 
unsecured debts contracted. by the adminis- 
trator personally, even.though such débts 
might have been contracted on behalf of the 
estate. It was contended before us bythe. 
learned counsel for the plaintiff-respondent | 


that section 269 of Act X of 1865 empowers ` 


an executor or administrator to dispose Of 
the property of the deceased, either wholly or, 
in part, in such manner as he may think fit ; 

and it was suggested that the _ power thùs: 
conferred must. include ` that of borrowing” 


(1) 12 0. 0. 890; 4 Ind. Cas. 78. 7 
(2) 81 0: 263, = : -` = 
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the use and benefit ” of his sister - 


r 


oe iga, ka 


money. on n behalf ofthe stata, on the principle - 4 


that tho. greater ‘includes , the ‘less. . Ine 
certain, sense, this is truo.. „Àn administrator, 
_ who found himgelf in immediate need of 


“ready. money for purposes connected with . 


„ the administration of the estate in. his’ 
| hands, would certainly be entitled to borrow . 


` money on his own’ personal security, and 


“subsequently to recoup himself by means ‘of | 


-money realized _ by selling . or otherwise , 
“alienating some ` portion of the property ` 
appertaining ‘to the estate. It is not 


necessary for-us in this .case to determine 
whether, in the event of his finding it | 
difficult to raise money. on his personal 
security, the ‘administrator might not -be 
entitled to, execute a deed of mortgage or 
hypothecatian - which would create a valid 
chatge upon some portion of- the property 
appertaining to the estate of the deceased 
testator. - As a matter of fact. we think that, 
‘such a contract would ordinarily “be enforced 
by the Courts, ifonly on the ground that it ` 
would amount toa temporary , or conditional 


alienation ~of the property ‘concerned, or ` 


would at any rate amount to a , disposal of the 
said property within the meaning of section ` 
(269 of the Indian Succession Act. In the 
casa now before us.~.however, the 
administrator has - clearly done nothing: 
“which can, by any. stretch of. language, be: 
said to amount toa disposal of any portion 
of the property of the deceased testator. , 
What the plaintiff- respondent really asks 
thé Court to do is to grant him a decree in- 
execution of which he may enforce an aliena- ' 
` tion of someportion ofthe property appertain- ' 
ing to the said estate, even without the con- 
sent or against the Will of the administrator. 
To do this would, in our opinion, be to ‘go~ 
beyond anything which is sanctioned by the 
provisions -oÉ the Indian Succession Act or 
the practice of the English- Courts. If the: 
plaintiff considered that he was incurring - 
too great a risk in lending money upon the 
‘personal security of. Charles Bonny, he could 
have protected himself by declining to lend, 


except upon a mortgage-deed or -other - 


instrument creating 8 definite charge on 
some portion. of: the property in the defen- 
- dants hands : What he asks usto hold in 
this case is practically that Charles Bonny, 
-by the mere faot- that he signed the pro-note 


“in suit as administrator of. the estate’ of the 
~ late Mary Nazareth and accompanied it by a 
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declaration that he was in possession as 
administrator of the said estate, {hereby creat- 
ed some sort of charge binding on the whole 
of the said estate. This position is in our 
opinion untenable. We ;areof opinion that 
ihe Court of first instance, the learned 
Subordinate Judge of Lucknow, was right in 
‘giving the plaintiff merely a decree against 
Charles ‘Bonny | personally and that, , the 
learned District Judge was wrong ‘td hlodify 
the said order. ‘ 

We accordingly set aside the decree of 
the lower appellate Court and restore that 
of the’ Court of first instance. The 
defendant-appellant must get his costs in 
this and in the Court of first appeal. , 

‘Appeal allowed., 
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Oonfession—App) over's etidence—Natuse if corrobora- ` 


tim necesrury—Retracted confession, weight of, agarnet 
co-accused—COriminal 1's oreduie Code (Act V of 1689); 
8. 164—d:ridence Act (I of 1872), 88. 114,138. 

Although a conviction based entirely on the evi- 
dence of an approver is not illegal, the rule sanctioned 
by long practice is that to base a conviction on the 
evidence of the approver, his statement must be 
corroborated by independent’ evidence. Such 
corroboration should extend to the identity of each of 
the persons charged with the commission of the crime 
and mere confirmation of the general narrative of 
the” crime, ‘as given in the approver’s evidence, is 
insufficient. 
^ The retracted confession of an accueed has very 
little weight against the other accused persons and 
does.not constitute the “independent evidence of 
corroboration of the statement of the approver which 
is required to base a conviction thereon. 

« Im re. Menwier, (1894) 2 Q. B.-D. 415; Queen- 
Empress v. Ram Saran, 8 A. 806, The King v. Tate, 
(1908) 2 K B. D. 680, ” Emperor v. Shrinicas Krishna, 
7 Bom. L. R., 969; 3 Or. L. J. 38; Queen-Empress v. 
Gobardhan, DA. 528; Kehri v. King Emperor, 29-A. 
434; 4 A-L. J. 810, A. W. N. (1907) 140; 5 Cr. L. J. 
360, Empress v. Ashootosh Ohukerbuliy, 4 O: 488 at p. 
490; Rughbir v. King-Amperor, 11 O.O 328; 8 Cr. L. 


`. Í. 393, referred to. 


_ Appeal against the urder of H.N. Wright, 


uth May 1909. 
° Messrs. Hamid Aly Khan, Mumtaz. Husain, 
Ali Ausat, for gome of the “Accused, í 
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Fyzabad, dated 


t 


s 


The Government Pleader, for the Crown. - 
Judgment.—these are appeals against - 


the conviction of appellants , under section 


895 of the Indian Penal Code by the learned 
Sessions Judge of Fyzabad. ` The case is one 
of some importance and has been tried with 
great care. Thirteen persons have been 


“put on their’ trial, convicted and sentenced to 


undergo rigorous imprisonment for the term 
of 7 Yehts. A mass of evidence has been 
put on the record of which a very clear and 
lucid analysis has been given by the learned 
Judge in his judgment. Five of the accused 
persons, riz., Lalta Singh,-Ram Harakh 
Singh, Deokali Singh, Gajraj Singh and 
Ram Bharose Singh are sepoys-of the llth 
Rajput Regiment stationed at Fyzabad. Of 
these the first two are residente of Salarpur, 
village not far from the scene of the 
dacoity. The others are residents, of the 
Bara Banki and-Rae Bareli districts. These 
-five appellants are represented before me by- 
Mr. Hamid Ali Khan, Barrister-at-law. Of 
the other accused persons, Ramcharan Singh 
I and Narpat: Singh, both of Kot arai, 
Harcharan 11 of Banbirpur and Dalip Singh 
of Abn Sarai are represented by Mr. Mumtaz 
Husain. I may here note that Kot Sarai, 
Banbirpur and Abu Sarai are villages in the 
neighbourhood of Mumtaznagar which is the 
scene of the dacoity. Saheb Bakhsh Singh 
is represented by his counsel Mr. Ali Ausat. 
Hubba and Changa Misra have sentin their 
appeals through the Suprintendent, of the 
Jail. Of the 13 -persons convicted, Murat 
Singh is the only “person who has as ‘yet 
preferred no appeal against his conviction. 
The village of Mumtaznagar is on the metall- 
ed road between Fyzabad and Lucknow, being 
only-about 2 miles from the former town and 
about a mile only from the Civil station of 
Fyzabad. The head of the family in which 


the dacoity -was committed was a bania’ 


named House Shah who was absent from the 
house on the night of the 25th Jaunary, 
1903. Itis important to note here that the 
only occupants of the house that night were: — 


:1. Guardin (son of House Shah) who is 
stated to be 50 years old. He isa cripple 
and is also suffering from leprosy. 

2. His first wife dfusammat Parbati (stated 
to be 35 yeurs old.) : 

3. His second mus Mirsanana Dasani Dei 


‘aged 25 years. 


4, Her: son aged 4" “years, 
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- 5.'Gangadin, uncle of Gurdin, who isan 
‘imbecile, aged`about 70 yeara.: A 

“6. Gangadin’s vile who is also, an old 
woman, 

"Ib is no kondar that cage: inmates 
of the house, feebly garrisoned as it was, 
offered no resistance to the party of dacoits, 
which is said to have comprised,- besides the 
13 accused, 7 other sepoys from the same 
Regiment and one or two other persons. As 
the victims of the dacoity could not and did 


not offer any resistance, the dacoity was not. 


attended with any marked acts of violence : 
and, as the learned Jadge has observed, there 
was just enough force used to bring the case 
within the definition of dacoity. - ; 

At about the midnight of the 25th je 
last the wife of Gangadin was roused by the 
barking of dogs: She roused her husband, 
lighted a country lamp (cheragh) and hearing 
the foot steps out-side the house just opened 


the door to observe what was going on, when. 


a number of persons rashed to force open 
the door. Gangadin’s wife attempted to close 
the door, but one of the dacoits had managed 
toinsert a stick between the door leaves, 
which made it impossible to close them and 
put the chainon. She, however, endeavour- 
ed to keep the doors closed and was helped 
in her efforts by Gurdin and his two wives: 
Resistance was, however, unavailing against 
much superior odds. Some of the dacoits 
forcad their way in; others jumped into the 
courtyards of the house from the tiled roof 
of a neighbours’s houss on to which they had 
managéd to climb. It is unnecessary to set 
out in detail what followed. It is sufficient to 
note that the two wives of Gardin, his aunt 
and child wera stripped of all the orna- 
ments they were wearing. Two large boxes 
containing, ib is svid, baside3 other property, 
, Rz. 500 in two bigs wera broken open and 
àll the money, the jewellery and all that was 
of any value in the house were :seized by the 
dacoits. The total value of the property thus 
plundered is said to be about Rs. 1,500: 
Besides the -dacoits who had- entered’ the 
house, ‘there were 
These so offectually overawed and frightened 
_ the neighbours that not one of them dared to 
come out of the house to the help of Gurdin. 
The dacoits remained in the house- for, an 
hour or an hour anda half... 
According to the evidence of Gurdin and 
his wives (1) the latter and: Gangadin’s- wife 
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others’ posted outside. - 
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were stripped of their jéwellery~ inside the 
house, (2) two boxes ` were broken open ‘by: 
the: dacoits, ‘as no keys were forthcoming- 


_ and (8) the sum of Rs. 600, which the dacoits . 


appropriated,’ was ` contained in two bags. 
There is some conflict between the evidence 
given by them and by Nimar Singh the ap- 
prover on these points and much has been 
mude of these discrepancies by the appellants’ 
counsel in their argument hefore me. I will 
‘deal with these and other cognate makters in 
their proper place later on., 

Upon the evidence there can be no doubt 
thata very daring dacoity had been’committed 
and although the fuctum of dacoity was boldly 
disputed by the learned counsel for Saheb 
Bakhsh Singh, the evidence on’ the record” 
leaves but little room for controversy on the 
‘point, and the main argument in the case on , 
either side has centered on the question of 
the identity of the accused persons as members 
ofthe gang of “dacoits who committed the 
outrage of the 25th January last. Theevidence 
on behalf of the prosecution consists of :— 

(1) the evidence of Gurdin and his two . 
wives, 

(2) the ovidonós of certain Prana of. 
Gurdin, who depose to having re- 
cognized some of.the dacoits, 

(3) the evidence of the approver Nima, ` 

(4) the confessions made by Saheb 

- Bakhsh}; Hubba and ‘Murat Singh 
“which were récorded under section 
164 of the- Code of Criminal Pro: . 
cedure by Mr. Bisheshar Dayal, 

. Magistrate of the first class, and 
which were subsequently retracted. 

by them atthe inquiry and the trial, 

~ (5) evidence relating to the discovery of ` 

5 some of the stolen property.- 

There is besides this the evidence of the 
Police Officers who took part in the investiga- ` 
the 
evidence of the Deputy Magistrate in whose 
presence the accused were identified in the 
jail and‘of a person named Dakhi who 
‘observed a party of men on the Lucknow- 
Fyzabad Road near thé: scene of ‘the dacoity 


onthe night of the 25th January last. 
`. # * * ## =“ 


* + *. * # * 
As against (1) Narpat Singh of Kot Sarai, . 
(2) Harcharan Singh I of the same village. 
(3) Harcharan Singh II of Banbirpar, (4) 


Dalip-Singh of Abu Sarai, (5) Deokali Singh, 


886 


HUBBA V. EMPHROR. 


. (6) Saheb Bakhsh, and (7) Hubba, the evi- 


“dence of the approver has been amply corro- 
borated by the evidence of thé witnesses I have 
already referred to above. In the case of 
Saheb Bakhsh and Hubbatheirown confessions, 
(though retracted by them later on), taken 
“with the other evidence, 
complicity in the. offence. I agree with the 
conclusions arrived at by the learned Sessions 
Judge, so far as these appellants are conberned. 
-As against Ram Harakh Singh also ` here is 
independent’ evidence to ‘corroborate the 
evidence of Nimar Singh, I refrain from 


_ making any observations as to Murat Singh 


as he has not appealed against the conviction 
and his case is, therefore, not before me. 

As against the remaining appellants we have 
(1) the evidence of the approver, (2) evidence 
corroborating his narrative generally, and (3) 
the retracted confessions of Saheb Bakhsh, 
‘Hubba and Murat Singh. Both under the 
Indian and ‘the English law a conviction 
“based entirtly upon the evidence of an ap- 
prover is not illegal. In considering this part 


‘of the case the following preliminary questions i 


present themselves for determination, tiz., 
1. How far are confessions, made by co-ac- 
-cused persons recorded undér section 164 of 
the Code of Criminal Procedure, which have 
been . subsequently retracted by them at the 
.anquiry and trial evidence against other persons 
tried along with them for the same offence-P 
-2, What weight ought to be attached to such 
statements and what corroboration, if any, 
is required to sustain a conviction on them ? 
3> What- corroboration, if any is required 
of the evidence of an accomplice: to sustain a 
conviction ? Are the retracted confessions of 
co-acoused persons suflicient corroboration 
thereof againat persons other than those who 
confessed P - 


(4). Should 'such corroboration extend to ` 


the identity of each person accused of the 
commission of the offence? or is a general 


corroboration of the evidence of the approver ` 


sufficient ’P In Taylor’s work on the Daw of 
-Evidence the rule of the English law on the 
‘subject i is thus stated :—. 

“In point of lawan accomplice isa compe- 
tent witness.” . Butin any 


case where the evidence ‘of an accomplice ig. 


received, the degree of credit which ought to 
-be given ‘to his testimony i is amatterexclusive- 
ly within the province of the jury. It has 
‘sometimes been said, that they ought not to 
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fully prove -their ~ 


ed by other evidence; and, without doubt, 
great caution in weighing such testimony is 
dictated by prudence and reason. But-no posi- 
tive rule of law exists on the subject; and 
the jury may, if they please, act upcn.the 
evidence of the accomplice, even in “a capital 
case without any confirmation of his state- 
ment.. Judges,, however, in their discretion 
generally advise a jury not to convict a 
prisoner upon the testimony of an accompliée 


+ 
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believe him, unless his testimony is corroborat- f 


alone; and although the adoption of this ~- 
practice will not be. enforced- by a Court of ' 


Review, its omissicn will in most cases be 
deemed a neglect of duty ou the part of Jadge” 
(para 967). ` 


Again as to the nature and extent of he ; 


corroboration required the anthor thus lays 
down the rule in paragraph 969 :— 

“But although in ordinary criminal trials 
it is the:settled practice to require ‘evidenée 
in corroboration of that of an accomplica, 
yet the manner and‘extent of the'corrobora- 
tion required are not very. clearly. defined.” 
Some Judges have deemed it sufficient, if the 
witness be confirmed in any material part of 
the case; others have been satisfied with the 
confirmatory evidence as to the | corpus deliche 


‘only ;-others again have thought it essential 


that corroborative proof should be given of 
the prisoner having actually participated in 
the offence; and that when several prisoners 
are tried, “confirmation should be -required as 
to all ofthem before allcan besafely convicted. 


- This last is undoubtedly now the prevailing 


opinion, the confirmation of the witness, as 
to the commission, of the crimes, beinz con- 
sidered no confirmation at all as it respects 
the prisoner.” i 


According to Lord Abinger the E KAN, 
“ought to consist some circumstance that 
affects the identity of the party accused. m 
Later on the author again observes—“ In 


-any case moreover in which two or more 


accomplices are produced as witnesses they _ 
are not deemed to corroborate each. other; 
but the same confirmation i is- required as if 
they were but one.” - 

Cases recently decided in England lay 
down the same rule of law. | Among others T 
mention the cases of In -7'8 Menuier (L5 and 
the Kiny v. Tate (2). The Indian lawon the- 


subject proceeds on the same lines. In 
ae DA : beta 
(1908) 2 K f ; 


B. D. 680. 
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© Qneen-E mpress v. Ram Suran (3), the Hon'ble 


Mr Justice Straight observed : — 
“The law in this country a3 exprassed in 


. saction3 133 and 114 of the Evidence Act is 


in n? respect differant. from the liw of 
Hagland. It simply reproducas a rule of 
practic which ths English Courts have 


- recognised, tim33 out of mind, and which T 


- nob illegal, that is, it is nət unlawful. 


-my adl, their tendency of late years has 


baen to apply with graat strictness. The 
rule is this. A conviction based on the un- 
corroborated testimzay~of an accomplics is 


. expariencs teaches thatit is not safe to raly- 


upon the evidsnes of an accomplics unless it 
is corroborated azd hsnc2 it is the practica 


-of the Judgəs both in England and in India 
. when sitting alone, to gawd their miinds 


carefully against acbing upon such evidenca 


when uncorroborated, and when trying a case 


‘with a jury to warn a jary that sach a courses 


is unsafe. Farther, not only is it necessary 
that the evidenés should bə. corroborated in 
material particulars’ bat the corroboration 
must extend to the identity of the accused 


. person,’ 


His Lordship then prozesds to consider 
the English cases onthe subject and at page 
812 thus sums up the result :— 

“ Sə that, as I understand the rule, there 
must ba somes oorroboration independent of 
the accomplic3 or, a3 in the present case, of 
the accomplice and the co-confessing prisoner 
to show that the party accased was actually 
engaged directly in tha commission of the 
crime charged against him. - I may add that 
it is of no value and makes no difference if 
there are two accomplicas. A second accom- 
plice does not improve the position of the 
first, nor does the fact, that there are two, 
make it unnecassary that both should ba cor- 
roborated. Again, the accomplices must ba 
corroborated, not only as to one, batas to all 
of the persons affected by the evidence and 
because he may ba corroborated ia his evi- 
dence as to one prisoner, it does not justify 
his evidence against another baing accepted 
without corroboration.” 

-Sir Lawrencs Jenkins sitting as the Chief 
Justice of the Bombay High Court with Mr. 
Justica Russell considers the question in the 
case of Hmperor v. Shrinivas Krisina (4). His 


‘Lordship laid down the same rule in the 
following words at page 975 :— 


(3) 8 A. 306. (4) 7 Bom. L R. 989; 3 Or. L. J. 83. 


INDIAN casts. 


‘ desira t> bə sıbisíel that thera 
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“ For the'purpose of this case, therafore, we 
ig such 
corroboration in miterial particular a3 would 
induce &'prudent myn on the considsration 
of all the ciroamstance3 to bslievo that the 
evidencs is trae not only’ as narrative of an 
offencs committed but also so far as it affacts 
each person thereby implicated.” 

Thase cases I think show the exac: scope 
of the rule which requiras that the evidenca 
of the approver should ba corroborated. In 
the case of Queen-Emmiess v. Gobardhan (5) 
and in the case of Kehri v. King Emperor 
(6), the Allahabad High Conrt has, while it 
sa3bained the. convictions based upon uncorro- 


-borated evidenca of an approver or upon the 
‘statements of co-accused persons, acknowledg- 


ed that in practice it was generally not safe to 


“do go. 


Inowturntotheadmissibility and the weight 
and thé value of the retracted confessions 
of Saheb Bakhsh, Hubbar and Murat Singh: 
Tha lending case upon the subject which has 
basn followed in this Court, is the Fall Bench 
decision of the Calcatta’ High Court in the 
cass of Empress v. Ashootosh Chuchkerbutty (7), 
Garth, ©. J. has thus laid down the rule: — 

“When the confession has been duly proved, 
it may, by the express language of the sec- 
tion, be taken into consideration against 
either prisoner; and I do not see in what 
other way it can be taken into consideration 
than as evidence. There is no provision in 
the section by which the confession is to be 
receivable against one prisoner in one way and 
against the other prisoner in another way. 
But although the section does, in my opinion, 
make the confession admissible in evidence 
against either prisoner, the weight which 
ought to be attached to such evidence, .and 
the question, whether taken by itself it is 
sufficient in point of law to justify a convic- 
tion, is a question for the Judge who tries the 
case.” | 

A confession by prisoner A, which involves 


- the guilt of prisoner B, is of itself, ansupport- 


ed “by other testimony, evidence of the 
weakest possible kind against B. It is 
simply thé statement of a third person, not 
made upon oath or affirmation, and 1 am of 
that no Court ought to convict 
(5) 9 A. 628 

(6) 29 A 434, 4 A L J. 310, A. W. N. (1907) 149; 


5 Cr. L J. 860. 
(7) 4 0. 483 at p. 490, 


a 
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prisoner B upon such evidence.” ' 
oe a . . 
l. I consider, moreover, that if a prisoner 
iwere convicted upan such evidence, whether 


_+ by a jary or otherwise aud were to appsal.to 
‘this Court, 


the conviction ought to be set 
aside, and further, that an} Sessions Judge 
trying such a case beforea jary ought to 
:direct them ,to acquit the- prisoner. How 


‘far any corroborative evidence would be 


. Sufficient, coupled with the ‘confession,’ to 
Convict a prisoner, must depend upon the 


- circumstances of each particular case. 


“2, I consider that the word ‘Court’ must 
mean the Court before which the trial of the 
prisoner is to be held; and ina jury trial, 


- must mean the Judge and jury. I can- 


.not-think that the ‘Court’ is intended to 
mean ‘the Judge and jary’ as regards one 
portion of the confession, ‘and the Judge 
only, exclusive of the jury. as regards the 

' other portion.” 


“3. Ifthe confessioni is corroborated by other . 


- evidence, I do not think it matters whether 
in proving the case at: the trial, the con- 
fession precedes the ‘other avideries or the 
other evidence the confession. The course of 
-proof in each case isa question of convenience 
for the prosecution; and they have a right to 
bring forward the evidence i in any order they 
may think fit.” 

In the case of Raghbir v. King. Emperor (8), 
the question was considered by a- Bench cf 
this’ Court. After” considering the leading 

< cases upon the subject, the Judicial Com- 
issioner (Mr. Chamier) thus sums up the 
` result-at page 331:— 

- Having examined the various views which 
have been ‘expresed by the different High 
Courts and the reasons given for the couclusion 
arrived at, Iam of opinion that the view 
expressed by Sir Richard Garth in the case 
of Empress v. Ashootosh Ohuckerbutty (7) 
quoted above, is correct. As that learned 
Judge observed— There is no provision in 
‘ section 30 of the Indian Evidence Act, 1872, 
by which the confession is to be receivable, 
against one prisoner in one way and against 
another prisoner in another way. The 
words ‘take into consideration’ apply as 
much to the person who made the confession 
as to the other person referred to in the 
‘section. As soon as the confession has been 
proved either by the statement of a witness or 


-by a document produced before the Court it 
(8) 11 O. U. 828; 8 Cr, L. J. 398, 
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< becomes eridence as defined in section 3 of. - 


the Act; and apart from this I do not see in 
what other way it can be taken into con- 
sideration than as evidence. If itis eyi; 
dence, then it appears to me that it is 
not open to a“ Court" to rule as a matter 
oflaw that a confession whether ‘retracted 
or not cannot alone form. the basis.of a 
a conviction. In my opinion a Court must 
in each case:decide what weight should be 
attached to the confession; but I agree with 
Sir Richard Garth that ‘a confession by pri- 


-goner A, which involves the guilt of : prisoner 


B, is of itself, unsupported by other testimony, 
evidence of the weakest possible kind. against 
B? It is simply the statement of a 
third person’ not made upon oath or affirma- 
tion and not tested by cross-examination; and | 
I do not think that it is safe for a Court to 
convict a prisoner on the uncorroborated con- 
fession even if the confession has not been 
retracted.” ` 

The Additional Judicial Com missioner 
(Mr. Piggott) observed as follows :— 

“I do not see how the confession of a co- 
accused can be ‘taken into consideration’ other- 
I ‘should 
like to remark, however, that this particular 
point seems to me almost entirely of accademico 
interest. There can be no doubt that it is, 
as the . Judicial Commissioner has- said, 


-‘evidence of the weakest possible kind’; -I 


regard it as certaiuly inferior in weight to the 
sworn statement of an“approver made under 
a, conditional promise of pardon. “It follows 


-that it would be in the highest degree -unsafe 


for a Court: to convict any man on ‘the 
uncorrorbated confession of a ‘co-accused. 
Now such corroboration can scarcely be con- 
cieved of except as falling “under one of two 


-heads. It might'be evidence which, if believed, 


would in itself establish the guilt of the 
accused: in this case it is conceded even in the 
rulings relied on in support of this application 
that the Court may refer to the confession of 
a co-accused when deciding whether it balieves 
the evidence or not. In the second plaze, the 
evidence might be of such a description as 
we have iu the present case, that is to say, 


‘circumstantial evidence tending to establish 


a connection with the crime on the part of 
the accused, but not sufficient in itsalf to 
prove his guilt. It seems to me difficult to 
concieve ofacase in which such evidence would 
yot-be sufficient-at loast to raise the pre- 
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.. sumption required by sention 10 of the Indian : 


P Evidence Act:” 


“ The question has also ‘beau considered in- 


`. some other recent: cases . by this Court. 
In the case of King-Emperor v. Ghurhu (9), 
decided by the Judicial ‘Commissioner (Mr. 
‘Ross Scott and the Additional Judicial Com- 
missioner (Mr.‘Ghamier) onthe 16th March 
1907 the rule has. been thus laid down: 

“This confession is probably true, but it 
has been retracted at the trial and'it ‘is. now 
an accepted rule that a retracted confession 
should not be acted upon unlegs it is corrobo- 
rated by independent evidence.” 

. In Patandin v. King-Eimperor (10) ER 

ed by Messrs.: Evans and Piggott, Additional 

Judicial Commissioners, they bave observed 
thus upon'the poiat:— . 

"Evidence in corroboration of the statement 

- of an approver must undoubtedly be evidence 

tending to prove that the ‘particular person 


to whom it relates was guilty of the offence, 


charged; it is not sufficient that it should 
merely corroborate the general accuracy of 
the story of the approver We 
‘ argee with the principle recently re-affirmed 
‘by N. W. P. High Court in the case of 
Kehri.v. Empress (6) that a rotracted con- 
feassion may-be taken into consideration, that 
is, used as evidence, not only against the 
person making it but as against persons tried 
‘jointly with the same confessing accused 
for the same offence.. 
referred to these confessions when considering 
- the case against each accused. They are of 
some use in checking the statement against 


`_ the approver but we consider their evidential 


value as exceedingly small and- do not pro- 
pose to treat them as constituting in them- 
selves adequate corroboration of the evidence 
of the approver except perhaps as against the 
persons making them.’ š 

The result of these cases is that the retract- 
ed confessions of Saheb Bukhsh, Hubba and 
_ Murat Singh have very little weight as 

-evidence against the other accused persons 
and do not constitute the independent evidence 
of corroboration of the statement of the 
approver which these cases seem -to require. 
These cases also require that such corrobora- 


tion should extend- to the identity of each of 


tha persons charged with the commission’of 
the offence and that mere confirmation ofthe 
(9) Criminal-Appeal No.96 of 1907. 
(10) Oriminal Appeal 728 of 1907, ` 
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We have, therefore, 
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A the .crime- as given 
prover’s evidence ‘is not sufficient. 
Applying-these principles to this case, the 
retracted confessionsreferred to above are not 
corroborative evidence as against 
persona other thanthose who made the confes- 
sions. There is no independent corroborative 
evidencs‘against the remaining appellants. . 

Lam asked by the learned Government 
pleader.to maintain the ‘conviction: upon the 
evidence of the approver supported as-it is 
by the retracted confessions and the general 
evidence .of corroboration. .This I may no 
doubt do, without committing breach of any 
rule of law, but eminent Judges -of great 
ability both in England and in this country 
have as a result. of careful consideration 
and long judicial experience -pronounced it 
unsafe to convict without such corroboration. 
The rule thus sanctioned by long practice is, 
it seems to me, the only safe rule to follow, 


F 4 
general narrative of- 





except perhaps in very exceptional casos. 


This is not a case in which I. should -depart 
from this wholesome rule of practice. : 
+ ¥ - * 

~- T, therefore,. allow the appeals of Lalta 
Singh, Gajraj Singh, Rambharose Singh: and 
Changa Misar, acquit ‘them and direct they 
be released at once. 
tions of and the sentences passed against, 
Saheb Bakhsh, Hubba Singh, the two 
Harcharan Singhs, Narpat Singh, Ram Harakh 


Singh and Deokali-: Singh and’ dismiss their ` 


appnle, : 2 ti 


> 


(3: c. 49 P. W. R. 1909.) 
~, PUNJAB CHIEF COURT. 
Szgooxp Civit AppEat No. 777 or 1907. 
: "| December 21, 1908. 
Presént:—Sir William Clark, KT, Chief 
Judge und Mr. Justice Reid. 


İ maintain the convic- : 


SAWAN, SINGH AND OTHERS—PLAINTIFES — 


APPELLANTS 
versus ` 
A MANSA AND AXOTHER—DEFENDANTS— 
: RESPONDENTS. 

Second appeal—Revision—Concurrent “andinge 
fact cannot be disturbed—Practice.  - 

The concurrent findings of both lower Courts on 
a question of fact cannot be disturbed: in second 
appeal or revision. 

‘Further appeal from the order of. the Ad- 
ditional, Divisional Judge, Amritsar Division, 
confirming. the order of:Munsif, lst Class, 
Amritsar, dated the 30th July, 1906; ` 


2 


J 


f ~ 
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Mr. Gobind Ram, for the Appellants.: 
Lala Hukm Chand, -for the Respondents. 
„Judgment. —Wo think that the find- 


-ings of both Courts amount to findings that : 


~ plaintiffs liad knowledge of the adoption in 


. 1890 and thése findings cannot be disturbed 7 


Wi 


on revision. 
We dismiss the appeal with eek 
Appeal dismissed. 





(8. c. 80 P. W. H. 1909;-83 P.L R. 1909.) 
“PUNJAB CHIEF COURT. 
Swoonp Civin APPEAL, No.. 268.0F 1907. 
January 15, 1907. 
Present: —Mr. Justice Rattigan and 
4 Mr. Justice Lal Chand. 
„NIHAL SINGH— VeNDEE— DRFENDANT— 
h ` APPBLLANT . 
versus . ; i 
_“KARTAR SINGH AND Ka Gien Pawel 
VIR BINGH—VENpor—DEFENDANT No. 1 
— RESPONDENTS. 

“ Alueņation—Necssaty—Interest due on necessary debt 
‘Interest charged’ for thè period of mortgage wnich 
had still to run before redemption ‘could taks place— 
. Admission of payment of money before Reywlering 
Officer—Evidence. | 
- Interest due’ou a necessary debt is as good asthe 
principal money; So the amount of interest charged 
: by a vendee ofa mortgaged property on the money 
-paid to the mortgagee, and advanced to the vendor as 
“earnest money, for the period which had still to ran 
“befor6 redemption ‘could take place, is also a valid 
‘charge against the, said property and its alienation, 
therefore, cannot be impeached for want of necessity. 

The vendor’s udmission of receiving the consider- 
ation for sale before the. Sub-Registrar, followed -by 
mutation of names in favour of vendee, is sufficient 
proof of its having been paid to the former by the 
latter. i 

Pwan Ditta v. Moti, 97 P. R. 1901, followed. 

“Further appeal from the order of Additional 
Divisional Judge, Lahore Division, dated 
the 27th November, 1906, upholding the 
order of Manshi Miran Bakhsh, Munsif, 1st 
Class, Kasur, dated the- 10th April, 1906, 
decreeing plaintiffs’ claim. - , 

Lala Mot Lal, for the Appellant.’ 

ae Judgment. —Plaintiffs, the’ infant 

sons of Vir Singh, sue through their mother, 
‘for the usual declaration respecting a sale 
of part of his-land effected by the said Vir 


Singh in favour of defendant No. 2, on the- 


27th August 1904. The consideration for 
this sale-was the sum of Re. 8,010, and. was 
“made up, 08 follows i— 
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Eig ANE erat L Y we Rs. b. pe 
1. For payment to prior - 
: -mortgagees 1,200 0. 0 
2. Paid to Mangal Singh. . 600 0 0 
3. "Paid to Kapur Singh... 450.0 0 
4 Paid to Ishar Singh ` 110 0 Q 
5. Received by vendor BN 
TT inadvance 150 0:0 
6. Inferest on items (2). f s 
‘ (8) and (5) = .. -509 0 0 
Total Rs. 3,010 0-0 


The lower Courts are nëröed. that items 


(1), (2), (3)-and (4) must be allowed, but 
- that the two remaining items ‘are not proved.’ 
' They have accordingly granted plaintiffs a 
' decree to the effect that the sale shall be in- 


Operative as -against them to the extent of. 
Rs. 650 after the death of Vir Singh. 
Defendant No, 2 has preferred a further 
appeal to this Court and in our opinion has 
succéeded i in showing that the lower Courts 
completely misunderstood the nature of -item 
(6). They regarded it as interest dus on 


. the two mortgages for Rs. 1,200 (item No. 1) 


for 3 years, whereas it was really nothing , 
of the kind. In-August, 1904, when, ‘defen- 


. dant No. 2 paid off the debts of Maagal Singh: 


and Kapur Singh (items Nos. 2 and 3) and 
advanced Rs. 150 as earnest money (as in our - 
opinion he- did advance that sum), the 
land sold to him was under . ‘mortgage. 


and in possesssion of the’ mortgagees.. These .. 


mortgages. were not redeemable for -a. 


period of 10 years and in. 1904 three years. 


had still to.run before redemption could take 
place. 


was a perfectly fair transaction-and the 
rate of interest was hot excessive under the 


„circumstances. 


As regards the item of Rs. 150. defendant 
No. 2 can produce no receipt, but Vir Singh 
admitted before the Sub-Registrar that the 
amount had been paid and subsequently. he 
allowed mutation to be effected in the nama 


of defendant No. 2. Piran Ditia v. Moti (1) . 
-is an authority for holding that - under these 


circumstances the item may be accepted av 
proved. |, 
_ For. the reasons given we ` accept ‘hus 


appeal-and reversing the decrees - of - the 
(jor. R. 1901, Pe 


Accordingly the vendee charged in-' 
-terest for. thtee years on the amounts paid 
‘by him in 1904 to Mangal Singh and Eapur 
Singh aud on the advance of Rs. 150. This - 


fi 
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lower Courts we dismiss plaintiff's suit with | 
costs throughout. 
Appeal Tind, 


(5. 0.90 P. W.R. 1909, 132 P. L R. 1908;32 P. R. 
1906 ) 


PUNJAB OHIEF COURT. 
Sgoonp -Civit Appeat No. 430 or 1902. 
January 16, 1906. - 
Present:—Mr. Justice Robertson and 
Mr. Justice Chitty. 

Musamnit AZIZ BEGAM AND oTHERS— 
PLAINTIFFS — APPELLANTS 
versus 
“MOHAN LAL AND OTHERS —DAFENDANTS— 
RESPONDENTS. 


Estoppel—Sale of mortgaged property in exertion of` 


decree—Hortgagee standing by and apa asserting” his 
right 
Where A’s proporty mortgaged t B and C 


been purchased by E in public auction conducted T ‘ 


an Executing Court in execution of D’s decree against 


A but O, being fully aware of these proceedings - 
. stands by,.does not assert his rights and deliberately 


allows the sale-proceeds to be divided among A, B 
and D without a word of objection os warning, C is 
estopped from afterwards enforcing his lien against, 
and following, the property in the hands of HR, the 


, bona fide purchaser. 


Further appeal from the order of the Divi- 


` gional Judge, Lahore, dated 11th day of March, 


1902, reversing the order of Mian Nizam-ud- 
Din, Sub-Judge, 1st Class, Lahore, dated 
the 13th December, 1899, decreeing plaintiff's 
claim. 

Messrs. Oertel and Ram Bhaj Datta, for the 
Appellants. 

Mr. Grey, for the Respondents. z 


Judgment.—The facts are given in- 


the judgment of the lower Courts. 

On 26th March, 1883, Nihal Singh, -who 
owned a number of houses as a joint holding 
with one Sawaya, mortgaged one of the joint 


- houses in his own name to Ram Saran for 


Rs. 500. 

On 19th July, 1883, Sawaya mortgaged 
the whole of the houses held jointly by him 
and Nihal Singh to Aziz-ud- Din. as a collateral 
security. 

In the year 1885 a partition took place 
between Nihal Singh and Sawaya which was 
carried out bya Civil Court. It is quite 
clear from the final order of the Court on 
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f Sawaya. 


decree. 
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Bees 


the ‘partition case, dated 28th December, 


- 1885, that it is not correct to say that the 


bouse concerned in the praesent suit. fell to 
By a careful, and it appears to ns | 
a Very sound, arrangement Sawaya got the 


_ equity of redempion of this house only as 


part of his share, that is, the housé came 


“to him burdened in Ram Saran’s favour 


with the mortgage entered into by Nihal 
Singh. Nothing has occurred since to affect 
that arrangement and it appears to us clear 
that after the partition the house stood in 


‘Swaya’s hands subject to Ram Saran’s mort- 


gage. On 3lst March, 1890, a decree was 


- obtained by one Mula against Sawaya and 


this house was attached in execution of that 
The house was put up for sale in 
execation of the decree and was sold, Ram 
Saran’s incumbrance which had been transfer- 
redto Harnam Das as sub-mortgagee being 
recognized as still in force. One Dr. Bhagwan 


"Das purchased the house for some Rs. 1,500, 


paid off Harnam Das's mortgage then 


“ amounting to Rs. 1,100 odd, paid the decree- 


holder and the balance was paid to Sawaya, 
the judgment-debtor. In the-meantime Aziz- 
ud-Din had brought a suit against Nihal 
Singh and Sawaya Singh on his mortgage -oÊ 
19th July, 1883, and had on 29th April, 1696, 
obtained a decree against the. property. of 


'Swaya which had come to him at the parti- 


tion, As noted above this did not include 
the house now in question, but merely the 
equity of redemption of the house, subject 
to the charge in favour of Ram Saran. 
Aziz-ud-Din appealed from the decision 
of the first Court in his case which denied 
him relief against any of the property 
which had come to Nihal Singh at partition, 
but that order was upheld by both Courts of 
appeal. In pursuance of his decree of 29th 
April, 1896, Aziz-ud-Din had the house in 
question attached. It was released from 
attachment on the objections of one Dr. 
Bhagwan Das, who had purchased the house 


_in the execution proceedings in the decree 


of Mula against Sawaya and paid off Ram 
Saran’s mortgage to Harnam Das, the trans- 
feree from Ram Saran. Aziz-ud-Din has 
now brought-a regular suit for a declaration 
that the house i is attachable and is subject 
to sale in execution of his decree against 
Sawaya. - 

As regards the first question” in the éage 
t. e., the validity of Ram Saran's, now Dr, 
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Bhagwan Das’ charge upon the property 
created by Nihal. Singh as against the plain- 
tiff, we think the case is quite clear. A good 
deal of argument, addressed to u3 in regard to 
ithe shifting of mortgage charges from pro- 
perty assigned away at partition from the 
mortgagor to property assigned at partition 
to such mortgagor, was really beside the 
question. The house -in suit was not assign- 
ed to Sawaya, only the equity of redemption 
was so assigned, the mortgage of the house 
by Nihal Singh was recognized and consider- 
ed inthe partition, and the security was 
in no way interfered with. .We think it 
quite clear that Sawaya took the house sub- 
ject to Ram Saran’s mortgage and that any 
one claiming through Sawaya is also clearly 
bound to recognize that charge and we find 
accordingly. As far as the mortgage by 
Nihal Singh to Ram Saran is concerned, we 
think it was maintained at partition ‘on this 
very house and subsisted upon the house, 
and we find accordingly that the learned 
Divisional Judge has decided rightly in this 
point. 

The next question is one of much greater 
difficulty. When the house was sold by 
auction to Dr. Bhagwan Das, as is admitted 
by counsel for the respondent and as is 
clearly settled law, it would come into Dr. 
Bhagwan Das’ hands subject to any valid 
charge there might be upon it. lt had 
undoubtedly formed part of, or rather the 
equity of redemption had formed part of 
certain property hypothecated to Aziz-ud-Din 
in July, 1883, and Aziz-ud-Din claims 
to enforce his lien against the property, 
and if his conduct bad not deprived him 
of the right to enforce his lien against the 
property in Dr. Bhagwan Das’ hands, he 
might have been entitled to enforce that 
lien against the equity of redemption, the 
house being clearly subject to Ram Saran 
Das’s charge paid off by Dr. Bhagwan Das 
for his own benefit. But wethink it is clear 


thatAziz-ud-Din knew and was fully cognizant _ 


of the proceedings in which Dr. Bhagwan 
Das purchased the house in question. The 
learned Divisional Judge has recorded that 
` ho admitted such knowledge. He, therefore, 
is shown to have allowed a bona fide pur- 
chaser for value to buy the house to 
pay off a previous heavy incumbrance 
upon it, to pay off a decree, and to allow 
the balance to be made over to Sawaya, 
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Aziz-ud-Din’s own judgment-debtor, without 
a word of objection or warning. The question 
here is which of two innocent persons must 
suffer. We think equity requires that it 
should not be Dr. Bhagwan Das, who 
purchased the house at an open auction 
sale, in complete good faith, while Aziz-ud-- 
Din knowing of the whole transaction: stood 
by and allowed him to do so. As between 
Aziz-ud-Din and Dr. Bhagwan Das we think 
it is Aziz-ud-Din who must suffer. The 
result of this finding is that the appeal fails 
and is dismissed with costs. 

< Appeal dismissed. 





(s c 93 P. W. R 1999; 83 P. L. R. 1909.) 
PUNJAB CHIEF COURT 

Seconp Civ Apparat No. 525 or 1999.. 

May 3, 1909. ‘ 

Present:—Mr. Justice Johnstone. 
 BISHEN SINGH—PLAINTIPF—APPELLANT 
, versus 

NATHU AND ANOTHER—DEFENDANTS— ` 


' RESPONDENTS. - 
Evidence—Appelate Court not authorized to receive 
copy of document not proved before the First Court— 
Declaration for cancellation of a document when- not 
necessa: y— Relief granted without appeal—Sale—Suit 


_ against trespasser. 


An Appellate Court is not competent to reccive 
and act upon the copy of a document not duly proved 
before the Firat Court. ` 4 

A plaintiffs claim for possession of his property 
against a trespasser cannot be defeated simply on the 
ground that he has parted with his proprietary right 
therein, when the alienee is neither a party to that 
case nor has he ever exercised his dominion over it 
within 12 years and is not in its possession, 

A person is not bound to sue for cancelling a deed 
aslong as no attempt is made to enforce it against 
him. j 

Where an omission to grant a relief is a mere slip 
of the pen, it can be decreed on further appeal 
although no appeal therefor has been preferred against 
tho decree of the First Court. 


Farther appeal from the order of Additional 
Divisional Judge, Lahore, dated tha 19th 
December, 1908, reversing that of Agha 
Muhammad Ibrahim, Munsiff 2nd Class, 
Tahsil Sharakpur, in Lahore, dated the 14th 
day of December 1907, decreeing the plaintiff's 
claim. 

. Messrs. Nand Lal and Gurcharan Singh, 
for the Appellant. so 

Mr. Bodh Raj Sawhny, for the Respondents. 

Judgment.—This is a- curious “case, 
Plaintiff isa minor son of one Devi Diyal, 
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deceased. Devi Diyal’s father was Punjab 
Singh, who as long ago as 13th November, 
1881, éxecuted aWill and registered it, under 
which he disinherited Devi Diyal, and, while 
allowing him toreside in the family house, 
forbade his alienating it or any other family 
property. This Willhas been recognised up 
to the Chief Court as valid in another case, 
and its validity has not been impugned 
before me. 

On 28th May, 1895, Devi Diyal mortgaged 
the site in suit for Rs. 225 to defendants and 
gave them possession, Plaintiff, through one 
Fattoh Singh, has sued for possession of the 
mortgaged site on the ground that the mot 
gage isnot binding on him. 

All sorts of pleas were put in by the defen- 

dants such as, limitation, ignorance of Will, 
money having been borrowed for necessary 
purposes and for minor's benefit and so forth ; 
but the first Court found for plaintiff all along 
the line. It, however, for some unexplained 
reason, gave plaintiff a decree not for posses 
sion but for cancellation of the mortgage-. 
deed. 
. Defendants appealed to the Divisional Jadge, 
and on 25th March, 1908, putin a copy of a 
deed of sale of the house, dated lst March, 
1895, to certain persons. Upon this the 
Divisional Judge, some 9 months later, dismiss- 
ed plaintiff’s suit on the ground that before 
he could get a decree for possession against 
the mortgagee-defendants he must get the 
deed of sale set aside. 

Plaintiff has appealed. The learned Divi- 
sional Judge does not seem to have observed 
that the first Court gave no decree for posses- 
sion, but only for cancellation of the deed ; 
but apart from this I think the Divisional 
Judge’s view of the case is hardly correct. 
In the first place, the alleged sale, of which 
plaintiff denies both the factum and the 
validity, is not proved During the long period 
between 25thMarch,1908,when defendants say 
they discovered the existence of the sale, and 
December, 1908, when the Divisional Judge 
recorded his judgment, defendants made no 
attempts to produce the original sale-deed, or 
to have the alleged vendees summoned to that 
Court. Again prima facie that deed of sale 
was so mach waste-paper, inasmuch as more 
than 12 years had passed since its execution 
and the vendees had never got possession or 
jn-any way exercised any dominion over the 
property itis pretended that they bought. 
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(Even now defendant’s learned counsel cannot 
give any faot or suggest any circumstances 
calculated to have kept alive the rights of the 
alleged vendees.) In my opinion the’ lower 
appellate Court should have ignored the 
alleged sale, leaving the vendees under it to 
any remedy available to them against plain- 
tiffs. Had defendants been able to put forward’ 
evidence under which prima facie plaintiff was 
shewn to haveno title left in the property 
and so no locus.standz to sue, the matter would 
have been different. Here the defendants 
put forward a merecopy of a deed of sale 
more than 12 years old, which had never been 
enforced and presumably had lost all the force 
it may once have had ; and such a document 
as this was certainly insufficient ground for 
dismissing plaintiff's suit. Why should plain- : 
tiff ba compelled to sue persons, who are not 
in possession and who have never moved to 
assert any rights, for cancellationof a ‘docu- - 
ment which is probably by now a mere waste- 
paper P : 

I might upon these remarks remand the 
case to the lower appellate Court for decision : 
of the appeal on the merits but asthe materials 
before me are sufficient and I have heard 
arguments, I will dispose of the case finally 
myself.” ‘ 

My view is that whatever the money was 
borrowed for by Devi Dial, the mortgage is 
null and void. Ialso find that there is no 
sufficient proof that the money was borrowed 
for the benefit of the estate or the minor, and 
so no equities in favour of the defendants 
arise. It seems to me also clear on the evi- 
dence that defendants knew of Devi Diyal’s 
disinherison. 

For these reasons I accept this appeal, and 
setting aside the lower appellate Court's 
finding and decree, I give plaintiff a decree 
for possession of the site without any payment 
(no donbt plaintiff did not appeal against 
the first Court’s decree granting merely 
cancellation of deed ; but I look upon that as 
a mere slip of the pen.) 7 

Defendants will pay plaintif’s costs 
throughout. This case has been heard as an 
appeal. ‘ 


Appeal accepted, 


~ 


` Temple Treasury, he is guilty of decided misconduct and its officials. ` 


894 - _  INDIAN.CASES, _ ~ .', [1909-: 
MAN SINGH V. GANGA SINGH. >) ae Othe 


Sa t (e. or 100 P.'W: R, 1909 )- he Temple Treasury. ‘:-Fhe'plaiatiff céntends-he |. 
PUNJAB CHIEF COURT.’ 


| Secoxn Civiu Arrear No. 377 or 1884. to his being, on a superior footing to the other . 
: . August 4, 1884. - Ardasias, and so has refused to pay in any- ` 
© Present : —Mr. Justice TremJett and . thing. The Temple Manager, supported in this: 
Mr. Justice Powell. case by. a Committesof.Sikh gentlemen, has. r, 
“'SARDAR MAN SINGH—Dkrrexpaxt— , accordingly ordered that until he pays in the. X 
APPELLANT =. ., , half collections which he has thus’ retained, 
versus | the plaintiff is not to be allowed. to come into , 
| GANGA SINGH—Pratsrire— the Temple to proclaim the names:.of the | 
RESPONDENT. pérsons who give thèse annual _subscriptions 


Custom—Golden Temple, Amritsar—Dastur-ul-Amal 


af 1859—Pujari ` disobeying its ione- Fading io before the Grunth as is required by custom, , 


conduct—Right of manager to prevent him from enter- -tions béing made by other pujaris in the #n- 
ing the Temple—Juriediction—Interference of Oil terim, until the plaintiff submits. 4 


Court—Burden of proof—Person setting up special l 
cistom, bound to prove- at . The judgment of the -Additional Goines. i 


(1) ‘Tho Dastur-ul-Amal prepared in 1859 for the ~~ Sioner gives. a detailedaccount of the arrange- 


is. entitled to the whole 100-per cent. owing ` 


ra 


- pay one-half of the Ardas to the Temple Treasury—His- and they have also provided for these collec- `. 


management of the Golden Temple, Amritsar, rightly . ments made in 1859 forthe management of ',-~ 


sets out the arrangements, practice and customs the Temple, - which were embodied in a ‘Paper 
relating to the Temple and its officials. eo 
(2) Ifa pujari does not obey its provisions or does 


instance, by withholding 4 ofthe Ardqs (subsorip- rightly setting-.ont the arrangements - and , 
_tion) realized by him which ho is bound to pay intothe practice, and customs regulating the. Temple : 


which justifies the Managing Committee of the Insti- | Secondly it - appears that- 


„tution in taking necessary stepa to prevent him ' Sardar Man Singh, the defendant, is exergis- , 


from entering the Temple’ for the purpose of discharg- , ing at present the powers the Dastut-ul- Amal 
ing bis daly. Ge. i o Themattor in is within the cog- recognized in Sardar Jodh Singh`-` As in this a 
(3) A person setting up a sein kaa aita present case Sardar Man Singh and the Com- `. 
prove it. mittee are acting.in unison, we need not de- ` 
.Further appeal from the order of the Ad- termine whether the Committee possess legal ` 
ditional Commissioner, Amritsar, dated 3lst powers of their own or not. Even if they do. 
December, 1883, reversing the order of W. B. , not, -under the Dastur-ul-Amal Sardar Man 


DeCourey, Esquire, Extra Aassisstant Com- ` Singh: would have a right to enforce the Pe 


missioner, Amritsar, dated the 1st Decem- customs of the Temple, so that matters. might ‘y 


ber, 1883, and decreeing that plaintiff be al- g0 on quietly and in än orderly way, anc his 


lowed ingress to.the- temple and to marion: acts would acquire weight as probably in’. 
the duties-of his offices. -.~- - - pursuance of the true custom, if approved 


Mr. Higgins, for the Appellant. < _ _ and coantenanced by sūch leading Sikh gentry . 
‘Tala Kanhea Dol, for the Respondent.. 1 88 constitute the Committee. Thus much s. 
Judgment. —this lis. a -suit by, a- Seems clear, if we take the awe, ground | 
pujari 'of.the.Golden “Temple of’ Amritsay:‘to : ‘about the Committee. ` 
recover his.right to- enter? into the. Temple, È + We agree, therefore, with the Additional - 


called the Dastur-ul-Amal. It appears tous p | 
not follow the custom of the Institution, as for that we ought’to accept this document. as `. 


r 


and discharge.. his -tiluties : as pujari. Ib is Cammissioner that the question of the plain- - ' 


‘allowed by the parties that the misconduct :.tiff’s ejectment is to be decided according as í 
“on account of. which the Manager and a“ » he has, or has not, broken the customs which - 


Committee of the Temple have- stopped. the should regulate his conduct, and” that al- 


plaintiff making < collections asa pujan is the though it seems to us.the Manager can decide’; ` 
_ following :— ' aot 


- this in the first place, yet the legality of his’ , 
Besides the each Actually AA, atthe acts must be determined by the Civil: 
_ Temple, pious Sikhs are accustomed to pay Courts, when appealed to by either side (see ; 
annual subscriptions The pujaris are charged Judicial Book Circular 2 of 1859), referred 
with the collection of the subscription to in the Dastur-ul-Amal, which merely 
(Ardas) and they are entitled to retain 50 per embodies what has been the invartable . 


_ cent. of the collections as a remaneration for practice (ever since at any rate) of the. Aik. 
-. heir trouble, paying the rest into the Courts.: 


r $ = Sore ta s 
a . + 
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‘We cannot, however, agrée with the Addi- 
tiqnal Commissioner in thinking there is no 
matter for the, Civil Court to decide on. 
Surely if it be established that by the practice 
of the Temple, the plaintiff ought to have 
paid in half the Ards, his refusal to do so 
was decided misconduct, . which justified the 
Managér in taking the necersary steps to 
prevent his collecting dues which he obsti- 
nately determined to misappropriate, and this 
case would fall even under the Urdu words of 
the Paper,the purport of which, however, does 
not appear to us to vary much from tke words 
used in the English version. 
“We, therefore, decree the appeal and ‘re- 
< versing the Additional Comniissioner’s order, 
we send the case to the Court of the Judicial 
Assistant to have it tried, whether by the 
custom of the Temple, the plaintiff is entitled 
to retain the: whole of his Ardas collections. 
As this is a special custom different from that 
‘followed by tho other pujaris, the barden of 
proving itrests with the plaintiff. Ifthe 
plaintiff fails to prove his alleged right, then 
the Manager’s order should certainly be up- 
held, excluding him till he pays what he will 
then be’shown to have wrongfully withheld. | 
If, however, he proves his allegation, then be 
will be entitled to have the order excluding 
him annulled,- and he himself to be re- 
stored to his full proved rights. The costs 
of these appeals (Pleader’s fee Rs. 50) will 
follow the final result. 
Appeal decreed. 


(s. c. 101 P. W. R. 1909) 
PUNJAB CHIEF COURT. 
“ Seconp OCrvin APPRAL No. 715 or 1894. 
March 21, 1896: > 
, Present :—Mr. Justice Stogdon and 
Mr. Justice Rivaz f 
SARDAR ARJAN SINGH—Derexpayt— 
< APPELLANT 





TErsus A i 
KISHAN SINGH axo OTHERS—PLAITIPFS— ` 


RESPONDENTS. 

Custom —Succession—P ujari of Akal Bunga Shrine— + 
Succession to wicome—Dastur-ul-Amal ' of “Golden: 
Temple — Incompetency of sister's son to succeed, 

The 1859 Dastur-ul-Ama!, prepared originally for the 
Golden Temple, Amritsar (Darbar Sahib), applies algo 
to Akal Bunga Shrine as re 8 succession to the : 
share in its income According to 16 the only persons 
entitled to succeed to a share ın the income of the 
shrine gre the holder’s male lineal descendants A 
sonless holder may, subject to certain restrictions 
laid down therein, alienate his share by deed toa 
danghter’s son or a digciple but the right of a sister's ; 
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- his appeal was dismissed. 
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son isneither recognized by it nor by the custam of 3 
the Institution. 


Further appeal from the decree of the 


` Divisional Judge, Amritsar Division, dated 


13th March, 1894, confirming the decree of 
Babu Jugal Kishore, Munsif, 2nd Class, . 
Amritsar, dated 21st March, 1896, decreeing 
plaintiffs’ claim. 

Mr. Grey, for the Appellant. f 

Lala Gopal Das, for the Respondents. 

Júdgment.—Hardit Singh, owner of 
two shares, in the income derived from the h 
offerings at the Akal Bunga Shrine in Amrit- 
sar, died 9 or 10 years ago. Six or seven years 
after his death, his sister’s son Hari Singh 


-brought the present suit tò establish hig right l 


to succeed to the said shares. He joined as. 
defendants Partab Singh who asserted him- 
self to be the legitimate son of \Hardit Singh ` 


. but whom he asserted to be illegitimate, 


and Sardar Arjan Singh the Manager of 
the- Shrine. - The first ‘Court found that ‘ 
Partab Singh was Hardit Singh’s’ illegitimate 


. son` and that plaintiff was entitled to suc- 


ceed to the shares. Sardar Arjan Singh 
alone appealed to the Divisional Judge, „but 
He has now'ap- 
pealed to this Court. ‘There is no longer any , 
question of Partab Singh’s title and the sole 
question is whether a3 between plaintiff and 
the shrine of which Arjan Singh is the 
Manager, plaintiff has established his right to 
suceeed to the shares claimed. f 

It has been found by the Courts below that 
the Dastur-ul-Amal prepared originally for the 
Golded Temple applies also io the Akal 
Banga Shrine, This finding is contested be- 
fore us by respondent’s pleader, but we 
do not find sufficient reason to doubt its cor. 
rectness and we donot find that the ap- - 
plicability of the Dastur-ul-Amal to the in- 
stitution was ever contested in the lower 
Courts. According to it the only -persons . 
entitled to succeed to shares in the income 
are the holder’s male lineal descendants: A 
sonless holder may, subject to certain re- 
strictions, alienate by deedto a daughter’s 
son or adisciple. The right of a sister’s son 
to succeed is not recognised. It hag been 
shown that in many cases widows had suc- 
ceeded and there are several instances of 
succession of mistresses, Gurus and collaterals. 
It is stated by appellants’ counsel, and his 


` statement has not been contradicted, that 


the whole four of these successions took place 
before - the -26th . October; 1877,- on which 
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date the Managittg Committee of the Golden 
Temple resolved that the Dastur-ul-Amal 
should be strictly acted upon for the fature. 
However this may be, there is no proved case 
of the succession of a sister’s son. It is 
attempted to support plaintifi’s case by re- 
ference to Hindu Liaw, but it was incambent 
on him to prove that he is entitled to suc- 
ceed by the custom of the Institution and 
this. he quite failed to do. The Dastur-ul-Amal, 
which is, to say the least of it, good evideuce 
of custom is entirely against hini and he 
was unable tə show that its provisions are 
either incorrect or that they have become a 
dead letter. We, therefore, accept the appeal 
and dismiss plaintiff’s suit as against Sardar 

-Arjan Singh whose costs he must pay 
throughout. 
A Appeul accepted. 





(e. c. 95 P.W.R. 1909; 180 P.L.R. 1909; 94 P.R. 1909.) 
PUNJAB CHIEF COURT. 
Sroonp Crviu APPRALS No. 798 or 1907 AND 

i No. 423 or 1908. ' 
- March 81, 1909. 

Present:—Mr. Justice Johnstone and 

Mr. Justice Kensington. A 

HARI SINGH AND 0OTHERS— DEKBNDANTS—- 
| APPELLANTS 
versus 
GURBAKHSH SINGH—P.aintivr— 


RESPONDENT. 
Custom—Succession—Pujaris of Golden Temple of 
Amritsar—Rozina  (annur'y)—Dastur-ul-Amal 
1859—Appeal—Limitation—Sufficient cause. 
Succession to the property or offerings of a Reli- 
gious Institution isto be governed by the custom 
and practice relating thereto. So.dccordmg to tho 
- Dastur-u!-dmal, prepared in 1859, of the Sikh 
Temple, Darbar Sahib, Amritsar, the rortna (annuity) 


allowed out of the income of the Temple, to a Pujari . 


goes on- his death in the first instance to his ‘male 
déscendant. According to .its provisions the 
term male descendant does not necessarily include an 
adopted son. ; 

Nur Muhammad v. Ghulam Habib, 106 P. R. 1892, 
Bain Das v. Sahib Deri, 140 P R. 1892; Sardar Man 
Singh v. Ganga Singh, 100 P. W. R. 1909, 4 Ind. Cas. 
894, Sardar Arjan Singh v. Kishan Singh, 101 P. W. R. 
1909, 4 Ind Oas. 896, referred to. f 

Tn a case decided on 2nd January, 1907 

(a) Plaintiff applied to be allowed to appeal as 

a pauper on 4th February, 1907, 

(b) On 28th March, 1907, he got copy .of the 
decree which he filed on 17th April, 1907, 
and on 28rd April, 1907, he paid the Court- 
fee required thereon and 
On 17th February, 1908, his application was 
found barred buthe was given time to 16th 
March, 1908, to make up the full Court-feo 
required for an appeal and on this dato, 


(0) 
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subject to all exceptions, the time was extended 
- to lst April, 1908 : j 

_ Held, that the appeal was baried by time inasmuch 
as the order of 17th February, 1908, being already a 
lenient and indulgent one, the appellant could not. 
take advantage of the ez paite provisional order of 
16th March, 1908, objected to by the respondent. 

Further appeals from the decrees of the 
Divisional Judge, Amritsar, dated 20Lh Janu- 
ary, 1907, modifying the order of the Sub 
Judge, Amritsar, dated 13th December, 1905, 
decreeing plaintiff's claim. 

Pandit Sheo Narain, for the Appellants. 

Mr. Dhanraj Shah, for the Respondent. 

Judgment.—aA single judgment is 
sufficient forthe disposal of this appeal, and 
No. 423.of 1908. h | i 


KARY SINGH. 





Sobha Singh’ aes Singh Jassa Singh. 
(widow Khem Kaur defts. Nos. 2 and 3, 

deft. No. 1. is : 

On 18th February, 1895, Sobha Singh, by 
registered deed, adopted Gurbakhsh Singh, 
plaintiff. On 1st November, 1901, he exe- 
cuted a deed of gift of a shop in favour of 
Gurbakhsh Singh, calling him his adopted 
son; and on same day he executed a Will 
bequeathing to the, same person } of a house 
and certain dues he received from the Darbar 
Sahib, Amritsar, called rozina. On 20th April 
1902, hé executed another Will cancelling 
that Will and leaving his property to Musam- 
mat Khem Kaur for life and after her to 
defendants Nos. 2 and 3. On 28th April, 1902, 
he executed another Will, cancelling the gift 


of lst November; 1901, and dikinheriting: 
- plaintiff. When he died in 1908, defendants 


took possession. Plaintiff then brought one 
suit—See C. A. 798 of 1907—for a declaration 
that he was adopted by Sobha Singh and-an 
jujunction as regards the rozina ; and another 


snit—See C. A. 423 of 1908—for possession of. 


the aforesaid shop and } shureof house. The 


First Court gave him decrees in both suits. - - 


The learned Divisional Judge upheld the 


e 


decree as regards rozina, but šet aside the’ 


decree as to shopand.share in house. - Defen- ` 


dants appeal again as to rozina and plaintiff - 


appeals as regards shop and share in house. 
It is a pity the learned Divisional Judge 
did not give due effect to the Dastur-ul- Amal 


-of Darbar Sahib, a document setting forth au- 
thoritatively nter alfa the rules of devolution - ` 


of rozina dues. He has dealt with the natter 
as if it was merely an ordinary case of suc- 


cession under Hindu Law, and so, plaintiff :. 


r 
E 
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being adopted son, was bound to succeed.: The 
learned (present) Chief Judge, in his referring 
order, sets forth with sufficient detail and with 
complete accuracy the appropriate provision in 
the Dastur-ul-Amal, the result of which plainly 
is that (a) no sharer in rozina may mortgage 
or sell his share ; (b) on death of a sharer his 
share. will goto his male descendants if they 
are well behaved ; (c) if he has no male issue, 
he may, by written deed executed in presence 
of all the co-sharers, give away his share to 
his daughter’s son, or to any of his Sikh dis- 
ciples (chelas). E 
Now though plaintiff in his plaint claimed 
to ba a chela of Sobha Singh, he has made 
no attempt to prove this and the assertion 
may be ignored. The only question, there- 
fore, is whether an adopted son comes under 
(b) above. In four opinion he dəəs not- 
As Pandit Sheo Narain has rightly pointed 
ont, the matter is not one to be decided under 
Hindu Law, Nur Muhammad v. Ghulam 
Houbib(l)and Sain Das v. Sahib Devi (2), but 
under the custom and practice of the insti- 
tution. The Dastur-ul-Amal was drawn up 
in 1859. It was apparently not very strictly 
followed up to 1877, but has been rigidly 
entorced since then; See Sardar Man Singh 
v. Ganga Singh (3) and Sardar Arjan Singhv. 
Kishan Singh (4). Mr. Dhanraj Shah admits 
that, though there are between 309 and 409 
families of pujaris, his client cannot give a 
single instance of an adopted son suczeeding 
to rozina. He is able only to attempt to make 
three points—first, that under Hinda Law an 
adopted son is in every way exactly on a level 
with a real son; secondly, by section 3 (53), 
General Clauses Act, “gon” includes adopted 
sou, where the person concerned ‘can make 
an adoption under his presonal law; thirdly, 
the Daséur-ul-Amal does not prohibit adop- 
tion. The lst point is irrelevant, as shown 
above. The 2nd fails because the section has 
no bearing upon the meaning of words insuch 
a document as this; and the absence of prohibi- 
tion of adoption is useless against the circum- 
starces that in practice no adopted son has 
ever succeeded to rozina. Budha’s case, 
dealt with in the oral evidence, was not 
one -of adoption: and has clearly no value 
‘here. We accept the appeal of the defendants 


a 106 P R. 1892. 
2f140P B 1892. 
(3) 109P W. R. 1909, 4 Ind. Cas 894 
(4) 101 P. W. R. 1909; 4 Ind, Oas. 895. 
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in C. A. No. 798 of 1907 and dismiss plain- 
tiff’s suit with costs throughout. We should 
note that Musammat Khem Kaur has died. 
Her name is removed from the list of appel- 
lants in this case and of respondents in C. A. 
No. 423 of 1908. 


We may also remark that it must not be 
taken that defendants admit any valid adop- 
tion of plaintiff, a complete stranger, by 
Sobha Singh. à 


In the latter appeal we are met in limine 
with the objection that the appeal is barred 
by time aml, in ouropinion, this objection 
must prevail. The lower appellate Court’s 
jadgment is dated 2nd January, 1907. On 4th 
February, 1907, plaintiff applied here to ba 
allowed to mppeal asa pauper. The time for 
such an application is 30 days. but he took 33 
or omitting two days occupied in getting 
copy of judgment, 31 days. It was noticed . 
in the office that there was no copy of the 
decree nppealed against. and he was told to 
file one. Delays occtrred, and he got copy 


‘of decree on: 28th March, 1907, but Jid not 


refle application till 17th April, 1907, when 

he was told to puts Re. 1 Court-fee on the 

copy of decree. He did this and re-filed on 

23rd April, 1907, long after time. The case 

came before a Judge in Chambers on 17th Oc- 

tober, 1907, and again on 12th December, 

1907, without notice to respondents ;.bub re- 

spondents, seem to have been summoned for 

17th February, 1908, when Robertson, J., in 

presence of both parties, found application ` 
time-barred. but gavetimeto 16th March, 1908, 

for an ordimry appeal, on payment of the | 
usual fees. On that day Mr Dhanraj Shah 
appeared alone, admitted he had not put in 
Court-fee for appealand asked for still more 
time. The learned Judge passed the order 
“ subject to all just exceptions, the time is ex- 
tended to 1st April” the italics being his. 


“Now Pundit Sheo Narain does take- excep- 
tion to any extension beyond 16th March, 
1908, andin our opinion the exception is justi-” 
fiable. The order of 17th February, 1908, 
was a lenient and indulgent one. By that 
time more than a year had passed since the 
delivery.of the order under appeal and as yet 
no appeal had-been filed. In our opinion the 
grant of another month was an extreme stretch 
of indulgence, and the provisional order of 
16th March. 1908, giving 15 days more should 
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~ not be confirmed. We hold the appeal C. A, 


No, 423 of 1908, barred by time and dismiss it 
with costs. f 

| Defendant's, appeal accepted and plaintiff 
appeal rejected. 

(s. c. U. B. R. 1907—09, IIT, Excise p.1) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 

Criutvan Revision No, 424 or 1909. 
September 14, 1909. 
f Present:—Mr, Shaw, J. O. 
Vv. R. VENKATARAMA CHETTY— 
- APPLICANT 
versus 
EMPEROR—Oppositz PARTY. 
~ Ereise Act (XII of 1896), a3 18, 48 (1){d}, dntoxicating 
drug —Hemp—Majun— Possrasion—Knowledge—Kvi- 
dence Act (1 ef 1872), s. 25—Inciiminating statement 
to an Exciee Oficer—Admtzsibutty. 

Majun or aweotmeat prepared with indian Hemp 
is not necessarily an intoxicating drug within the 
meaning of section 18, Exciée Act. Ita possession, 
therofore, is not Žan, offences 

Possession to be punishablemust be with knowledge. 

Excise Suporintendent is a Polico Officer, hence 
proof of an incriminating statement made to him by 


| an accused person is absolutely barred by section 25 


of the Evidenco Act. 
Pin Ye v. Queen Empress, U. B. 
followed. 


Mr. O. G. S. Pillay, for the Applicant. 
. Mr. H. M. Duttor, for the Crown. 
x Judgment.—the applicant has been 
convicted under section 43 (1) (d), Excise 
Act, of possessing intoxictaing drags in con- 
trayention of section ÍS, and sentenced to a 
fine-of Rs. 51 which has “been paid. 
On a search by the Superintendent of 
Excise a bottle and two tin boxes’ were found 
„ab applicant’s house. They were sent to the 
Chemical Examiner, whuse report was “ The 
contents appear to be a majun or sweetmeat 
prepared with Indian Hemp.” It appeared 
that the preparation, whatever it was, had 
been made for applicant by a man called 
on the record `“ Coopiandi, ” who said he was 
a “physician” of. 10 years’ standing and 
denied that it contained hemp, t.e., he gave 


R. 1892—96 1,189, 


- g listof what he said were the (only) in- 


gredients and they did not include hemp. He. 
also stated that he did not inform applicant 
what the mixture contained. He supplied it 
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hemp punishable, but only the possession of 
ganja, bhang or charasor any preparation or 
admixture of the same. Ganja, bhang and 
charas are the narcotic products of hemp. 

On the face of it the Chemical Examiner's 
report was unsatisfactory. It did-not- meet 
the case. It ought- to have stated whether 
the hemp was one of the narcotic products 
just mentioned : and to speak of majun was 
not enough. Unless ganja, bhang, and charas 
parts or products of the 
hemp plant’ from which mojun, can be 
prepared, it is obvious that mujun. might 
intoxicating drug within the 
meaning of the Bixcise Act. Lyon’s Medical 
Jurisprudence is equally wanting in precision 
(Lyon’s Medical Jurisprudence, Brd Edition, 
page 580). It does not say from what parts 
or’ producta of the plant “mojun is made. It 
is conceivable that mojun might be made. 
of the seeds which are not narcotic. “They 
are eaten and oil is expressed from them 

(Sce Report of the Indian Hemp Drugs 
Commission, 1893.44 Volume I, page 87): ` 
There are also the wood or fiber of the 
“thick stalks, and there is the root, and there 
-may. be othor parts. I do not find in the 
Report just mentioned anything to show that 
any edible product .is obtained from the 
thick stalks, and .no other parts are 
touched upon. But as the seeds are edible 
it is clear that ganja, bhang, and charas, 
though they are the only narcotic products, 
“are not the only parts or products of the 
plant of which a sweetmeat might be made. 
It is of course possible that majun is always 
made ofone or other of the three. But on 
this point, ns I have said, Lyon is defective. 
The Hemp Drugs Commission's Report does 
not, as far as I can find, mention magun. 
Again the Chemical Examiner’s Report is 
defective in not making clear whether any 
hemp product was: definitely found’ in. the ` 
Exhibits.” What is to be understood by 
“appear to bea ...sweetmeat prepared with 
hemp ?” Appear to contain hemp? On 
these grounds it is impossible to hold that 
the Report as it stands is evidence that 
the Exhibits contained an intoxicating drug. 


as medicine for stomach diseases and other Itis, however, unnecessary to call for further 
complaints. The accused (applicant) said report from the Chemical Examiner or to 
that the Exhibita were a medicine and did not’ examine him on commission, as the conviction 
contain hemp.. is bad for another reason. ; 


The first point to be noted is that the Possession to be punishable must be | 


_ Excise Act does not render the possession of posseasion with knowledge and -asgent—See , 


` 
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Pin Ye v. Queen-E mpress (1). The Headquar- 
tera Magistrate who tried the case overlooked 
this pointaltogether. The Sessions Judge, on 
appaal, thought that the Excise Saperin- 
tendent’s evidenca showed the applicant to 
have known that he had a preparation which 
was prohibited. This must refer to that 
part of the Superintendent’s statement where 
he said that the accused tried to conceal the 
Exhibits by covering them with clothes But 
the Exhibits were found on the search of 
applicant’s boxes, and the boxes also had 
clothes in them. According to the witness, 
Nga Pu, one of the elders called to witness 
the search, accused “opened the boxes for” 
the search pirty and they “found the Exhibits 
after the accused had put away some clothes 
which had been in the boxes. ” 

In faca of this statement, which is consistent 
with probability and the circamstances of 
the case, it is difficult to see how the appli- 
cant could have tried to conceal the Exhibits 
by covering them with clothes 
Superintendent inferred concealmant—from 
the fact that there were clothes on top of 
the Exhibits in the box —he was not warrant- 
ed in doing so. His statement, anyhow, is 
not sufficient to support a finding that appli- 
cint knew he had something prohibited. 

I say nothing of this witness’s statement 
as to what applicant said to him. Tbe 
Excise Superintendent is a Police Officer, and 
section 25, Hvidence Act, absolutely bursa 
proof of an incriminating statement made 
by an accased person to a Polica Officer The 
othor evidence in the case did not touch 
upon the point under consideration. Thus it 
was not proved that applicant knew that the 
Exhibits contained an intoxicating drug. The 
conviction and sentence are set aside. 

The fine is to be refunded. 


a) Conviction set aside. . 
1) U B R. 1892-96, I, 189. 





(s.c. U B. B. 1907-09—III, Or P. O. p. 19) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 

Crrwixai Revistoy No 387 or 1909. 
August 31, 1909. 
Present:—Mr. Shaw, J. C. 

MI THAING—APPLIOANT 
versus 


e NGA PO MIN—Opposite Party. 
Criminal Proceduia Code (Act V of 1898), 8. 488—~ 
Maintenance —Arrears—Recovery—Discretion, 


“INDIAN. OASES. 


lf the Excise. 


899 


A Magistrate acting under soction 488, Criminat 
Procedure Code, may, in the exercise of his discre- 
tion, refuse to recover accumulated arrears, but he 
should not refase to enforce payment from the time 
of the new application, as the order of maintenanco’ 
deserves to bo enforced as long asit holds good. 

Nga Pov. Mi Myt, U Bur. R, 1902-03, I, Or. Pro. 
p. 3 and Nepeany. Mi Kyan, 4 B. L. Bur 29, followed. 

Allapichat Ravuthar v. Mohidin Bibi, 29 M 3, 
distinguished. 

Mr. Tha Gywe, for the Applicant. “i 

Judgment.—Applicant got an order 
in 1901 for the payment of Rs. 3 per mensem 
as maintenance for her child,a son. Respondent 
paid for sometime, bat for 3 years and 11 
months before the present proceedings were 
instituted le neglected to pay. Applicant then 
applied to the Magistrate to enforce payment 
of the arrears. This was on the 25th March 
last. Respondent could only say in his defence 
that applicant had not asked for payment, and 
that under the Ruling of this Court in Nga 
Pov Mi'Myit (1) he should not bo required 
to pay the accumulated arrears. 

Tt was admitted that the child was about 
9 yerra of age at the time of the present pro- 
ceedings. 

The Magistrate dismissed the application on 
the authority of Nyi Po’s case (1). 

It is contended that this was wrong. In 
support of the application a Madras decision 
[Allapichai Riwuthar v. Mohidin, Bibs (2)] 
has been cited, where arrears for 55 
months and 28 days were held enforceable. 
This Madras cago, no doubt, was not brought 
to the notice of the learned Judge who decid- 
ed Nga Po v. Mi Myit (1). But on the other 
hand it was solely directed to the amount of 
imprisonment that might be awarded, and 
did not discuss the question whether it was 
in accordance with the intention of the Le- 
gislature that arrears for & long period should 
be recovered by the summary procedure pro- 
vided in section 488 of the Criminal Procednre 
Code. The view taken in Nga Po’s case (1), 
which agrees with that taken in the Lower 
Burma case of Nepean v. Mi Kyan (8), ap- 
pears to me to be sound. I do not, however, ° 
see why an application to enforce payment 
should be dismissed altogether. As long as 
the order of maintenance holds good, it de- 
serves to be enforced . and while a Magistrate 
may, in the exercise of his discretion, refuse 
to recover an accumulation of arrears, there 
seems to b2 no good reason why he shonld 


(1) U B B 1902-031 Or. P.p 3. 
(2) 20 M. 3, - (8) 4 Bur, L, R, 29. 
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.not enforos payment from the time of th 
new application, -: ké ' 
Respondent, though duly served with 
notice, has not appeared and this application 
has been heard ev parte. 
1 set aside the Magitrate’s order and direot 
: respondent to pay 3 months’ maintenanċe, 
viz., for the months of March, April, and 
May last:—The Magitrate’s order dismissing 
the appliostion was passed ow the 31st May. 
The Magistrate is directed to proceed to levy 
the amount, and enforce payment in ac- 
cordance with clause (3) 
Criminal Procedure Code. ~ 
The Magistrate will also understand that 
there is nothing to prevent the applicant 
from applying to enforca_ payment for sùo- 
ceeding months if the respondent's neglect 
to pay should render this necessary. ` 
: 4 Aprlication allowed. 





(a. c. U. B. R. 1907-09, IT, Or. Pro. 21) 
UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
CURIMINAL Reviston No- 576 or 190°. 
September 20, 1909. i 
Present:—Mr. Shaw, J. C. 
MI MYA—APPLICANT—ÅPPELLANT ; 
versus So oy 
NGA PADON—Oprosrre Party— 
RESPONDENT. 
Criminal Prasslure -Code (dct V of 1893), s 483 — 
Maintenstcs—Arrears—Recovery—Crrcumstances. 6 
No hard and fast rule can be' laid down az to 
whether a Magistraté should grant or refuso an 
application for recovery of ar-éars of maintenance. 
The Magistrate should ascertain in each case under 
what circumstances the aorreais came to accumulate 
` and if there was no good reason why the application 


` 


for recovery should not have basen made with greater ` 


. promptitude, whether it would be equitable and” in 
accordance with the spirit of the Criminal Procedure 
- Code to enforce piyment of the accumulation. The 
Magistrate should‘also consider whether he should 
enforce payment of any part of the arreara where in 
“his opinion it is not propar to eaforce-payment of the 
whole of the arrears. à 
Nga Pov. Mi Myt, U.B. R. 1902-03, 1, Or P. 3; M. 
Thaing v. Po Min, U. B. R. 1907-09, 1, Cr P. 19; 
4 Ind. Cas. 899, discusied and applied. 3 
Judgment.—tThis case has been referr- 
ed by the District Magistrate. Respondent 
having failed to pay Rs. 2-8-0 a month as. 
mintenance for a child for 27 months, appli- 
cant applied for enforcement of the order. 4 
The Magistrate’s attention was drawn to 


Nga Pov. Mi My't, (1) where the principl 
- (1) U. B. R. 1992-1993, I, Or. P. p. 3° ` principle 


of section 488, 
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nt 


But he ap- 


A 


to bə obs:ırved was laid down. 


parently found himself unable to decide whee ' 
‘ther he ought to refuse to onforcs 27 months’. 


arrears, I think he did uot quite correctly 
apprehend the meaning and effect’ of Nga 
Po v. Mi Myt (1). What he had to do -was to 
ascertain “under what circumstances the 
arrears came to accumulate, and if there was 
no good reason why -the applicant should 
not have applied with greater promptitude, 
whether it would be equitable and in accord- 


ance with the spirit of the Criminal Procedure ‘ 


Code to enforce payment of the accumulation. 


There was no question of fixing a limit or i 


creating a precedent. In the nature of things 


no hard and fast rule can be Jaid down. Each 


case must be considered on its own merits. 

In Mi Thaing v. Po Min (2), where it was 
sought to enforce payment of arrears for 8 
years and 11 months, the child being about 9 
years old at the time of this application, I 
said: | 

“The Magistrate dismissed the application‘ 
on the authority of Nga Po’s case (1).” 

“Tt is contended that. this was wrong. In. 
support of-the application a Madras decision. 
[Allapichai-Ravtthar. v, Mohidin Bibi (3)] 
has been cited where arrears for 55, months 
and 28-days were held enforceablé, This 


. Madras case. no doubt, was-not brought to the 


notice of the learned Judge .who decided 
Nga Po v. Mi Myit(1). But on the other hand 
it was solely directed to the amount of, 
imprisonment that ‘might ba -awarded, and 


4 


did not discus3 the question whether it was in . 


accordance with theintention of the Loagislature ` 
that arrears for a long period should be 
recoverad by the summary procedure provided 
in section 485 of the Criminal Procedure 
Code. The view taken in Nga Po’s case (1), 


-which agrees with that taken in the Lower 
Burma case of Nepean v. Mi Kyan (4), ap- 


pears to me to be sound.” ee 

“I do not, however, see why an application 
to ‘enforce payment should be -dismissed 
altogether. As long as the order of maintenance 
holds good, it deserves to be enforced, and, 
while a Magistrate may. in the exercise of 
his discretion, refuse to recover an accumula- 


tion of arrears, there seems to be no good - 


reason why he should not enforce payment 
from the time of the. new application ” 
(2) U. B R 1997-03, I, Cr. P. p. 19, 4 Ind Ons. 999. 
(3) 20 M. 3 j a; 
(4) 4 Bur. L. R.-29. 
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“I set aside the Magistrate's order and 
direct respondent to pay three months’ 
maintenance, tiz, for the months of March 
April, and May last. The Magistrate's order 
dismissing the application was passed on the 
3lst May. The Magistrate is directed to 


proceed to levy the amount, and enforce pay- ` 


ment in accordance with clause (3) of section 
488, Criminal Procedure Code. 

“The Magistrate will also understand:that 
there is nothing to prevent the applicant 
from applying to enforce payment for succeed- 
ing months if the respondent’s neglect to 
pay should render this necessary. ” 

In the present case the upplicant said 
that she had not applied earlier because 
respondent always promised to pay. It is 
conceivable that a woman might be induced 
in this way to refrain from applying to the 
Magistrate for some time, and it would cer- 
tainly be inequitable to allow a man to escape 


from his obligations by à stratagem of the 


kind. 

The Magistrate’s record is illegible where 
it refers to the age of the child. Presumably 
the child is not able to maintain itself. 

But these points the Magistrate omitted to 
enquire into. 

Then supposing that in the circumstances 
disclosed the Magistrate came to the conclu- 
sion that it would not be proper to enforce 
payment of the whole of the arrears, it was 
for consideration whether he should enforce 
payment of any part of the arrears, and, if so, 
for how many months. Inthe case of Nga 
Po v. Mi Myit (1)and also iu that of Nepeen v. 
Mi Kyan (4) referred to in it, there were 
special circumstances which made it necessary 
to dismiss ‘the application entirely. In the 
latter there had been an order apparently 
passed under section 489 which had practi- 
cally cancelled the order of maintenance. In 
the former the child was now 13 and “pro- 
bably able to maintain itself.” In short, so 
long a time had been allowed to elapse, in 
both cases that the circumstances had chang- 
ed, and some further enquiry was necessary 
before payment could properly be enforced at 
all. > 

I set aside the Magistrate's order and direct 
ihat he make a fresh order after further en- 
quiry and consideration on the lines indicated 
in the foregoing remarks. 

Application allowed. 
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(sc U B.R 1997—09, III, P. C. p 27) 
UPPER BURMA JUDICIAL COMMIS- 
SfONBR’S COURT. 

Cersan Revision Nos 391 or 1909, 
August 21, 1909. 

Present-—Mr. Shaw, J.C. 
EMPEROR 
, versus 

_ ASGAR ALI. 

Penal Cove (Act XLV of 1860),  8683—Kidnapping 
a minor gil—Laful guardianship-—Intention of ths 
minor to return to her parent’ house. 

The offence of kidnapping from lawful guardianship 
is committed if tlie accused takes away a minor girl 
who leaves ler pirent’s house for her infatuation for 
the accused and asks him to go with her, provided 
that the girl had no intention of not returning to hor 
parents. 

Crown v. San Maing, 1 L B R. 205, discussed and 
applied. . 

Shw3 Thwe v. King-Emperor, U. B. R 1907—09, T, 
P. Code, p. 1; Te Hla v. King Emperor, 1997-09, I, P. 
Code p. 11,; Queen v. Gundur Singh, 4 W. R. Cr. 6, re- 


ferred to. 

Judgment.—tThe accused Asgar 
Ali was convicted under section. 363, Indian 
Penal Code, of kidnapping Lali, a female 
minor, from lawful guardianship ‘and 
sentenced to one year’s rigorous imprison- 
ment. The conviction and sentence were - 
upheld on appeal. 

The parties were Muhammadans The 
accused was a married man of 40, an inti- 
mate friend of the girl’sfather. The girl 
was apparently 14—at all events she was 
under 16—and lived with her parents at 
Ywataung. s 


On the afternoon of the day in question 
she disappeared from the house, while her 
mother was at the well, drawing water. She 
was found near midnight with the accused at 
Sagaing. ` 

Her story was that she had fallen in love 
with the accused and went to his house and 
asked him to take her away, which he did. 

Accusod's defence was that the girl asked 
him to-go with her to look for her father,—an 
absurd story on the face of it. z 

There was little or no evidence, besides 
the girl’s, as to the circumstances under 
which she came to go away with the 
accused. But what there was, corroborated 
her. - 

The Magistrate and the Sessions Judge 
accepted her story. It may, therefore, be taken ~ 
to represent the truth. 

The question then was, whether accused 


bos 
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` committed the offence ‘of kidnapping from 
lawful guardianship by consenting to go 
with the girl when she cama to his house 
and asked hin to take her away. 

The Magistrate ‘characteristically referred 
to no anthorities. His judgment does not 
. indicate that he had ever read any of the 
Rulings of this Court bearing on the case, or 

even that he had an intelligent comprehension 
of the points for determination. 

The Sessions Judge’ went by the Lower 
,Burma case of the Crown v. San Hlaing (1). 
But the subject was dealt with -more recently 
in Shwe Thwe v. King-Hmperor(2)and Te Hla 

v. King-Emperor (3). 
attempt was made'to ascertain the principles 
onwhich decisions’ of the various 
Courts in such cases have proceeded. The 
conclusion arrived at was that the point to 


- be determined is whether the female minor, < 


when she left her guardian’s house, had 
given up the intention of returning home. This 
was not expressly touched upon in San Hlaing’s 
case (1), but in Te Hla v. King-Emperor (8) 
it. was observed that apparently the learned 
Judges in the former case took the view that 


the minor had not decided. not to return ` 


when she left-her parents’ house, and was, 
therefore, still in their keeping when she met 
the accused. 

In Shwe Thtce’s case (2) the girl was going 
on au errand when the accused met her. She 
had not contemplated leaving her parents 
when she left home. In Te Ala's case (3) 

_ there had been a previous arrangement, bet- 
ween the minor and the accused, that the 
minor was to leave her parents’ house and 


meet the accused at a concerted spot and go - 


away with him. 

“The present case, so far as the Magistrate 
succeeded in eliciting ` the facts, precisely 
resembled San Hlating’s case (1). The minor 
girlleft her parents’ house with the intention 


of asking the accused to take her away, and 


of going away with him if he consented. But 
there was nothing to show that she intended 
not to return if the accused refused to elope 
with her. There was nothing to show that 
she had any reason, apart from her infatuation 
for the accused, to wish to leave her parents. 

This is a different situation from that in 


Queen v. Gundur Singh (4), referred to in 
(1) 1 L. B. R. 205.. 
(2) U. B R 1907-09, I P Code p 1. 
(a) U. B R. 1907-09, I P. Code p. 11. 
(4) 4 W. B On 6. - 
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‘Shwe Thwe's case (2), where the girl had ran 
away from her father’s housa in consequence, 
of ill-treatment, and evidently intending nob 
to return in any event. 

My opinion is that in the circumstances of 
the present-case, the girl when she left her 
parents’ house. had no such intention of not 
returning as to remove her from their guard- 


< lanship. 


The conviction, therefore, was right. 
The proceedings are returned. 





(2. c. 14 P. L. R , 1909. 79 P. W. R., 1909.) 
PUNJAB CHIEF COURT. 

Fist CiıviL APPEAL No 362 or 1908. 
.March 17, 1909 
-Present-—Mr. Justice Rattigan and 

- Mr. Justice Shah Din. `., 
“ABDUL ALI PLAINTIFF —APPELLANT 
terete» 
Mr. F. VON GOLDSTEIN—DereNpant— 


- _ RESPONDENT. 
Contract Act (IX of 1872), 8. 280 (3)—Principal and 
Agent—Contractor employed by agent to dowork for 


_ principal—Payment for work done to agent by principls 


for contractor—Contractor’s right to sus agent—Ruling 
Prince, suit against— Limitation Act(XV of 1877), 8. 19, 
Sch, II, art. 586—Acknowledgment. 

À contractor engaged in British India by tho agent 
of a Ruling Prince to do work in his State is not 
competent to sue the Prince for work done by him 
when permission to suo has been refused by Govern- 
ment. But where the’ agent has been paid up by the 
Prince the contractor has a good cause of action 
against the agent and his sutis governed by articlo 
56 of the second Schedule of the Limitation Aot 

An ‚acknowledgment is a valid acknowledgment 
within the meaning of section 19 of the Limitation 
Aot, notwithstanding the fact that it does not specify 
the amount due to the creditor and is not addressed to 
him, if it does admit that he has a goodand subsisting 
claim. 

Narayana y, Venkataramana, 25 M. 220,(F. B.); Gopi 
Kishen v. Brindabun Chunder, 3M. I. A. 37; Sukha- 
moni v. Ishan Ohunder Roy, 25 O. 844; Maniram Seth 
v. Seth Rupchand, 83 O. 1047, 4 O. L. J. 94; 8 Bom. 
L. R. 601; 10 C. W. N 874; 1 M. L. T. 199; 3A. L J. 
525 , 16 M. L.-J. 399,2 N L R. 180 Ram Rakha v. 
Karamchand, 97 P. R. 1884: Itappan Kuthivarattati v. 
Nanu Sastri, 26 M. 34, relied upon. 


First appeal from the decree of the Dis- 
trict Judge of Simla, dated the 17th Decem- 
ber, 1907. >.. 

Mr. Muhammad Shafi, for the Appellant. 

Messrs..Fozal Hussain and Pir Bakhsh, for 
the Respondent. 

Judgment.--_The . plaintiff, Abdul. 
Ali, is a contractor of Simla, and he sues 
the defendant, Felix Von Goldstein, who is 
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also a contractor of- Simla, upon the follow- E 


ing allegations, piz :—' 


1.—That during the years 1899 to 1901 he 
performed, by agreement, certain building ~ 


work for'the’ defendant at Kiar in oti’ State. 
2.—That the work. was 
February 1901, and its total valué then due 
and payable amounted. to Rs, 
of which the plaintiff has baen paid Rs. 2,009 
only. 
3.—That, on the plaintiff's frequent de- 
mands for the balanca, the defendant finally 


denied personal liability and ‘told plaintiff 


that it was the Rana of Koti, 
defendant, who was liable. 


and not 


4.—That the defendant fraqnently stated. . 


in reply to plaintiff’s demands, “ when the 
Rana pays me, I-will pay you,” and in the 
year 1904 the defendant told the plaintiff 
that he had settled withthe Rana and would 
pay the plaintiff when the money camo: 
This reply was stated at intervals until June 
or July of this year. 

5.—That upon an engriry ee ordered 
by .the-Saperintendent of the Hill States 
about the year 1903, concerning the liability 
of the Rana of Koti for. the debt due to the 
plaintiff, the matter went before the Local 
Government and it, was decided after a 
period of two yeara or thereabouts that it was 
the defendant and not- oe Rana who was 
lable. 


6.—That plaintiff again demanded the 


monies due with interest, but the defendant- 


refused to pay. 

‘| 7.—That the doniract with the defendant 

was made at Simla, where both parties reside. 
8.—That the -plaintiff is entitled to inter- 

estat Rs. 12 per cant. by way of damages 

from March 1901 to, tho ‘present day, 

amounting to Rs. 2,576- 14:0. 

The plaintif, therefore, prays fora decree 
against tho defendant for Rs. 3,874-14-1] 
principal, and Rs. 2,576-14-0 intereat, total 
Rs 6,451-12-11; interest thereon at Rs. 6 
per cent, until realization nd costs -of the 
suit; or such other relief as this Court may 
deem fit and proper. -> > ' 

The plaint was presented through’ plaintif 8 
- Advocate, Mr. Bevan Petman, to the District 
` Judge,’ Simla, on the 18th September 1906. 

In reply to plaintiff’s claim, defendant 
filad a written ana Lha to the tolong 


7 effect: — | 
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1.—That the plaintiff has no cause of 
action against the defendant. 

2.—That the suit 15 barred by fiaa 

3 .—That the Plaintif did not perform any 
work’ for the dəfənd mb, was thore mor any 
agreement between the parties. 

4.—Thast. the- plaintifé did certain works 
for the Raua Sahib of Koti, ab Kiar, during 
the period mentioned in paragraph No. 2 of 
the plaint and received certain sums of money. 
"The. defendant was only supervising the 
works of.-contractors on behalf of the Rana. 
_5.—That the paragraphs Nos. 3 and 4 of 
the plaint are denied. The defendant never 


“promised or admitted any personal libalility. 


6.—That no such decision was given by 
the Local Government as alleged in paragraph 
No. 5 of the plaint, bat even, if 80, it is 
not legally binding on the defendant. | 

7.—That the plaintiff applied to the Local 
Government to grant him permission to, sue 
the Rana Sahib of Koti. His application was 
rejected; therefore,, he has filed this suit 
against the defendant. 

8.—That paragraph No. 7 of the plaint is > 
denied . 

-9.—That the plaintiff is not entitled to any 
relief whatsoever againet the defendant, his 
suit may be dismissed with costs. 

The learned counsel. who appeared res- . 


< pectively for tho plaintiff and the defendant, 


suggested certain issues which the Court 
accepted.’ They were as follows:— 
1.— Has plaintif any cause of action against 

defendant P 

„Onus on plaintiff, 

2,—Is the suit barred by limialtion ? 

Onus on defendant. h i 
“ 8.—What, if any, was the contractual rala- 
tionship between the parties ? 

Onus on parties. | 

4.—Did defendant at any, 
personal liability P 
Onus on plaintiff. 
5.—To what relief, if any, ig tho. paie 
entitled P 4 
Onus on plaintiff. ; 
- After .a somewhat prolonged trial, the 
“District Indge, who has dealt with the case 
with patiencé and care, held— 

(1) that there was no sufficient proof 
~ that defendant oviginally engaged 
plaintiff on his own responsibility ; 

i G 2) that Getondant had Received a sum 


~ 


time ‘admit 


904 . 
ABDUL ALI V. YON GOLDSTEIN, 


of Rs. 7,000 from the Rana of Koti 
for the work done on the palace 
: _ built for the latter ; 
_ (8) that out of this amount defendant 
, was legally, bound to pay over to 
: plaintiff a sum which should repre- 
: sent the’ latter’ 8: proportionate 
share ; 
(4) that in ‘addition to. plaintiff, defen- 
dant himself and another contractor, 
. one Mama were entitled to share in 
_ ‘> this sum of Rs. 7,000 and; 
(5) that plaintiff was. approximately 
entitled to Rs. 
- He further found that as regards 
plaintiff's claim to share in this sum 
of Rs. 7,000, the suit was within 
time under ‘article 62 of .the 
_Limitation Act, as defendant did not 
receive the last instalment from the 
- Ranatill September 1967, i. e., after 
the institution of the snit. 
The District Judge accordingly granted 


plaintiff a decree for Rs. 1,500 with costs in. 


proportion, and ‘interest at Rs. 6 per cent. 
per annum from date of decree to date of 
realisation." 

This decision satisfied neither party and 
‘the result is both plaintiff and defendant 
have filed cross-appealsto this Court, plaintiff 


1,500 as his share.” 
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‘contending that his claim should have been . 


` decreed in full; while deféndant urges that 
the District. Judge has given plaintiff a-decreo 
upon a ground not put forward by the plaintiff 
or involved in the plaint and pleadings, and . 
‘also that plaintiff's suit, as framed and as 
based on an alleged contract, is barred under 
article 56 of the Limitation Act. 

In this judgment we will dispose of both 
appeals together, as the questions involved 
are necessarily very closely connected. 

The case was argued before us at 
very considerable length and with grent ability 
on both sides, but the-points which we have 

„to decide are really very simple. Briefy 
stated, they are as follows :— 

(1). Has plaintiff proved any contractual 
relationship between himself and defendant 
of the kind alleged i in the plaint ? 

(2). Ifso, is his claim'within time? __ 

: The third “questi relates to defendant’s 
cross Dp ên and arises only `f the answer to 
the above two questions, or to either of them, 
ig in the negative, and as; in our opinion, the 
first two questions must be answered in the 
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affirmative, it is obviously unnecessary for us 
to say anything farther on the third. 
Torevert then ‘to the first question. . Ib 
is an admitted fact that plaintiff's connection 
with the re-building of the Rana’s palace was 


due to defendant, and it isnot denied that he ` 


actually performed the work specified in the 
annexure to the plaint, nor. is there any 
contention as to, the rates charged by him. 
The sole question upon this point is whether 
his claim Hes against the defendant or against 
the Runa of Koti. 
defendant does not attempt to deny, „that the 
defendant was entrusted by the Rana with 
the matter of the bnilding of the palace, 
though the parties are at issue as to-the 
exact nature of defendant's position in the 
business, Plajntiff,on the one hand, main- 
tains that defendant was either givena contract 
by the Rana to build the palace, in which 
casé his (plaintiff’s) position would be merely 
that of a sub-contractor under defendant ; or 
was authorised by the Rana to act as his agent 
in getting contractors to do the work. “In 
either case plaintiff contends that ho'can sue 
defendant for the work done- Of course, if 
plaintiff was employed, merely as a sub-con- 
tractor under defendant, the latter's liability 
can admit of no doubt. This is conceded. 
Bat if plaintiff cannot establish this fact, the 
question still remains whether under section 
230 of the Indian Contract Act, the plaintiff's 
claim will lie against defendant, if it can be 
shown that ihe latter was acting as the agent 
of the Rana. In our opinion, the first conten- 
tion must fail, for there is nothing on the 
record to show.that the Rana gave a definite 
contract to defendant and that the latter on 
his own responsibility made a sub-contract 
with the plaintiff. But there- is, we.think, 


-ample ground for holding that defendant in 
this matter was acting as the agent in British 


India of a foreign principal. Defendant 


“maintains that he was employed by the Rana 
„or rather that he gave his services to the 


' 


Rana gratuitously as a mere supervisor of 
the works, 
recognised this and were well aware that he 


had nothing more to do with ib than to bring - 


the contractors and the Rana face to. face 
and to thereafter superintend the conduct 
of the building operations. We have very 
carefully considered the arguments of Mr. 
Fazl-i-Husain in thig connection and. also the 
evidence, oral and documentary, on the record 


and that all parties thoroughly | 


Plaintif bas sworn, and | 


+ 
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and the conclusion at which we have ar “rived 
is that defendant was in fact the agènt of the- 
Rana and acted'as such in these proceedings. 
It is not, so far as we know, the duty of a. 
mere supervisor of work to select the contractor 
‘who is to do the work and we see no: reason 
whatever to, doubt the truth of plaintiff’s 
statement when ‘he swears that he tool this 
contract from defendant. Everything points 
„to the fact that both plaintiff and defendant © 
recognised that the latter was the duly autho- 
vised agent of the Rana in this affair. All. 
plaintiff’s bills were- submitted +> the Rana 
through the defendant, all monies which were 
paid were paid from time to tims to plaintiff 
. through the defendant, in the correspondenca 
on the file, defendant practically admits that. 
he was doing the work through contractors ; 
and finally defendant went “out of his way to 
do his best to got the Rana to-pay the 
contractors or failing that to settle with them 
through him. We need not refer in detail 
to this correspondence as Exhibit P. 14, 
dated 7th January ` 1904, is sufficient 
forthe purpose. This wasa letter address- 
ed by defendant to the Rana and‘in it 
defendant admits that he has. received two 
notices' from: the contractors demanding 
` payment of money and he informs the Rana 


that he holds the latter responsible for the ` 


amount which the contractors have demanded 
from him. Tt is clear from this that the 
contractors looked to defendant for payment 


for work done by them, and that defendant : 


did not then repudiate his liability to them. 
Furthermore, he of his own accord “informed. 
the Rana that he would settle all claims if the 
sum of Rs, 7,000 was sent to him and in his 
receipt for this amount, (Exhibit P. 2, dated 
24th May 1903), he snys that the money has 
been received by him “ in final settlement of 
work done at Kiar.” The defendant in his 
evidence has also admitted that he wrote to 
the Rana threatening to stop work “if we 
were not better treated.” Hesays he did so 
at the request of the contractors, but even .if 
such was the case, it isobvious that the con- 
tractors in making the request regarded him 
as the Rana’s agent and intermediary. 

Then we have the evidence of the Rana 
himself taken -on commission. The Rana- 
swears positively that he gave the work of 
building his’ palace to Mr. Goldstéin’; that 
Mr. Goldstein was responsible and’ that all 
monies were accordingly paid to him -from 
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time to time; and that he ‘gave no contract 
himself to the plaintiff. Finally, we might 
refér° to the letter written by Mr. Gerard 
(defendant’s Manager) tothe Deputy Conser- 
in 
which defendant assumes all résponsibility as 
regards the contractors’ claims: 

Mr. Fazl-i-Husain relied’ upon certain cor- 
respondence and statements by the ‘plaintiff 


-which go to show that plaintiff endeavoured to 


get his money-direct from the Rana; no doubt 
at one time plaintiff did so, but we have no- 
hegitation in accepting Mr. Shafi's explanation 
thatin so doing he was acting upon the 
suggestion of the-defendant. The work had 


-undoubted y baen done for the Rana and plain- 


tiff was well aware that the defendant was 
acting merely ns the Rana’s agent. It is 
scarcely surprising, therefore, to find that he 
tried ‘in the first insbanca. to get his money 
from tho principal debtor, but this was in all 
probability at defendant’s suggestion and in 
Any case we cannot seethat. he is thereby 
debarrad from saing for its recovery from the 
agent when he finds that he cannot recover 
it from the Rana. The Local Government has 
refused to allow a suit to be brought against 
the Rani. and without the permission of the 
Local Government no suit will lie against 
the latter.. This being the :case, plaintiff is, 
we think, entitled in law to claim the benefit 
of section 230 (2) of the Indian Contract 
Act and to sue-the agent through whom the 
contract was made. Whether, therefore, the 
defendant be regarded as the contractor in 
this case, or as the agent of, the ‘Rana, the 
“plaintiff who was brought into the business 
by him, is clearly entitled to look to him for 
payment.for work admittedly done. We are 
ourselves of opinion that defendant was 
acting merely as the Rana’s agent in this 
matter, but in either event, he is legally - res- 
ponsible to the plaintiff. Tt is hard, of course, 
upon him that he should be compelled to pay 
when the person’ who has benefited escapes 


‘liability, but it would be even more inequitable 


that plaintiff's claim should entirély fail, 


‘Weighed i in the balance, plaintiff’s claim is 


woightier than is that of the defendant and 
even from an equitable point of view jt is 
only right that if one or other of two more or 
less -innocent persons is to suffer, the burden 


‘should fall upon defendant who induced 


plaintiff to ‘undertake this business. In saying 
tha we look at things- nom the point of view 
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“of equity. From a strictly legal point of view, 
it is, we think, obvious that plaintiff has ‘in 
the circumstances a good cause of action 
against defendant who acted throughout this 
business as the agent of the Rana. < i 
~The next question is whether, upon th 
view which we take, the present claim is 
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barred by limitation. Mr. Fazl-i-Husain in. 


his very able argument on behalf of defen- 
dant ‘contended that any claim founded on 
a contract enforceable against defendint by 
| view of the provisions of section 230 (3) of 
the Contract Act, must be barred under 
article 5$ of the Limitation Act, inasmuch 
as it was an admitted fact that plaintiff’s 


work under any such contract was completed - 


in February 1901, whereas the present suit, 
was not instituted till September 1906. Mr. 
Shafi inreply to this argument urges (1) 
that article 56 of.the Limitation Act has no 
application to the case of an agent who is 
sued ‘under section 230 (3) of the Contract 
Act, inasmuch asin such a case the work, 
though done at the request of the defendant 
is not done for the defendant; and (2) that 
jn any event there are on the record sufficient 
acknowledgments by defendant of his liability 
to keep the claim alive. Upon the first point 
“we need give no definite opinion though we 
are, as at present advised, inclined to think 
that in a case, of this kind article 56 is ag 
applicable to the agent at whose request, and 
practically for whom, the work is done as it 
would be to the person for whose benefit the 
work was actually’ done. But be this as it 
“may, we certainly think that Mr. Shafi’s 
second contention must - prevail. The work 
~ was completed in February 1901 but on the 
Tth January 1904 (G. e., within three years 
from the date of the completion of the work 
done by plaintiff), the defendant addressed 
Exhibit P. 14 to the Rana of Koti, and in 
this document defendant admits that he has 
- received 8 notice from plaintiff for work done 
at Kiar, and adds, “I agreed in May 1903 
to settle all claims made by the above con- 
tractorsfor the sum of Rs. 7,000, but, as I have 
` not yet received any payment towards the 
above amount, which was ag arranged to be 
“paid up within the year in gradual instal- 
ments, I now hold you responsible for the 
amount the contractors have given me notice 


for and give you this month to settle up in. I` 


faye you every facility-for sottlement but you 
did not take. it and ‘you must, therefore, pay 


; cob 


up in fall.” From this letter it is clear that. 
defendant admits that -the contractors 
(including plaintiff) have a good claim - 
against him for the sums respectively due 
to them, and the letter is, in our opinion, a 
good acknowledgment of plaintiff’s claim 


-within the meaning of explanation (1) to` 


section 19 of the Limitation Aot. It “does 
notin so many words specify the amount 
due to plaintiff, nor was it addressed to 
plaintiff, but it does in clear and definite” 
language admit that plaintiff has a good and- 
subsisting claim, and for the purposes of 
section 19 of the Act this is enough,’ [see 
inten alia, Narayana Ayyar v. Venkataramana 
Ayyar (1); Gopee Kishan Goshamee v. Brinda- 
bunchander Strear Ohowdhry (2) ; Sukamoni - 
Chowdhrant v. Ishan ‘Chander Roy (8) ` 
Mont Ram Seth v. Seth Rup Ohand (4) ; 
Ram Ratha v. Karam Ohand (5) ; Ittappan 
Kuthiravattati Nayer Avergal v.. Nanu Sastri 
(6)]. In all such cases all that is necessary is 
that the-document signed by the defendant 
should admit that the latter is under an ex- 
isting liability to the plaintiff. [Ittappan 
Kuthtravattati v. Nanu Sastir (6)]. In tho 
present case Exhibit P. 14 fulfils all these re- 
quirements, for it is apparent from its tenor 


‘that defendant admits ,that plaintiff has a 


valid claim for work done and it is on this” 
ground that he urges the Rana to pay up the 
money in full. : 

The suit was brought within 3 years of 


. the date of this letter and consequently, even 


if article 56 applies (as we think it does) to 
the claim, the suit is within time. ` | 

Mr. Fazl-i-Husain with reference to this 
part of the case argued that it was not 
stated in the plaint that the claim was 
within limitation by reason of defendant's 


“alleged acknowledgments,-and_he referred us 


to the provisions of section -50 of. the 
Civil Procedure Code of 1882. and of Order 
7, Rule 6, of the present Code. We do not 
think that this argument has much force, 
for even if the plaint is to be construed with , 
strictness, it is clear from paragraph 4 that 
plaintiff did intend to rely upon defendant’s’ 

(1) 25 M. 220 (F. B.) È 

(2) 13 M. L A. 37. 

(3) 25 C. 844. 

(4) 33 0. 1047 (P. 0.) 
501; 10 0. W. N. 874; 1 
525; 16 M. L. J. 300; 2 N, 

(5) 97 P. R, 1884. 

(6) 26 BM. 84, 
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ML. T. 
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acknowledgments of liability and especially 
upon defendant’s action in 1904. 

We hold, therefore, (1) that plaintiff is 
entitled to sue defendant under section 230 
(3) of the Contract Act and (2) that the 
claim is not barred by limitation. Upon these 
findings it is obviously unnecessary for us 
to deal with defendant’s cross-appeal which 


upon the view taken by us must necessarily 


fail as plaintiff succeeds in toto. 

We accordingly accept plaintiff's appeal 
and decree the full amount claimed by him, 
with costs throughout, against defendant. 
We further direct that plaintiff shall be 
entitled to interest on the said sum of 
Rs. 6,451-12-11 at the rate of Rs. 6 per cent. 
per annum from the date of suit until reali- 
sation. ` 4: - 
Defendant’s cross-appeal is dismissed with 
costs. : 

Appeal allowed, 


(s. c. 15 P. L. R 1909; 113 P. R. 1908.) 
PUNJAB CHIEF COURT. 
Civit Reviston No. 2572 or 1907. 
June 25, 1908. 
Picsent.—Mr. Justice Ribtigan. 
GANESH FLOUR MILLS Co. LTp.; 
DEL HI— PLAINTIFF —PETITIONER 
versus 

Tue GREAT INDIAN PENINSULAR 

RAILWAY COMPANY, BOMBAY— 
DEFENDANT— RESPONDENT. 

Railways Act (IN of 1890), 8. 72 (2) (b)—Risk note, 
Form B—Inability of railw ty. 

An agreement in risk note, Form B, oxeouted by a 
consignor of goods relieves the railway from liability 
in respect of any claim for compensation, no matter 
how the loss, destruction, deterioration or damago 
was caused, and tho mero fact that such lo33, eto, 
was due to the goods being negligently loaded Im open 
wagons dos not entitle the consignee to claim 
compensation from the railway. “The railway 18 in 
such cases relieved of all responsibility quite irros- 
pective of the alleged nature of the negligence, or, it 
would seem, wilful misconduct, on the part of tho 
railway or its servants, which caused such damage. 

Mohestcar Das v. Carter, 10 O. 210,12 C. L. R 122, 
Tippana v. The Soulhern Marhutta Railway Company, 
17 B. 417;Balaram Harichand v The Southern Marhatta 
Railway Company, Lid ,19 B. 159, East Indian Railway 
Company v. Bunyad Als, 18 A. 42; Toorya Ram v. East 
Indian Railway Company, 80 O. 257; Molji Dhanji 
Seth v. The Southern Marhatta Railway Company, 14 
M. L. J. 396, relied upon. 


Application for revision of the order of 
Khwaja Tasaduq Hussain, Judge, Small Cause 


Court, Delhi, dated the 27th October 1907. 


‘Lala Chuni Lal, for the Petitioners. 

Mr. Turner, for the Respondents. 

Judgment.—the facts, of this orse, 
as disclosed in the pleadings and evidenca, 
are as follows :— ; 

On the llth June 1995, the plaintiff Com- 
pany, the Ganesh Flour Mills Company, 
Limited, of Delhi, delivered 138 bags of flour 
for carriage by the defendant Railway Com. 
pany from Delhi to Secundarabad. In ra- 
spect of this consignment the plaintiff execut- 
ed a written agreement with the defendant 
Company in the form of Risk Note “B,” 
which has been approved by the Governor- 
General in Council under sectioh 72 (2) (b) 
of Act IX of 1890. A copy of this form will 
be found set out at page 235 of Russell and 
Bayley’s Indian Railways Act, 1890 (2nd 
edition). It is admitted that the plaintiff 
Company paid a reduced rate for the convey- 
ance of the said consignment. It is also not 
denied by the defendant Company that the 
said bags of flour were sent from Delhi in 
open wagons and were seriously damaged by 
rain and that the plaintiff Company sustain- 
ed a loss of Rs. 158-8-0 by reason of such 
damage. These facts are not contested. It 
has also been found as a fact by the Judge of 
the Small Cause Court, and his finding can- 
not be challenged on revision, that the bags 


“were loaded in open wagons to the knowledge 


and with the acquiescence of plaintiff's ac- 


„credited agent, Muhammad Ismail. 


The question before the learned Judge of 


the Court below was ‘whether upon these 
facts the defendant Company was in law 
bound to recompense the plaintiff Company 
for the loss admittedly suffered by them. He 
held that in view of the fact that the plaintiff 
Company had, through its agent, signed the 
“Risk Note,” From B, defendant Company 
was relieved of all liability in respect of 
damage caused to the said: goods from auy 
cause whatsoever, and ho, therefore, dismissed 
the claim. From this decision the plaintiff 
Company have preferred an application for 
revision under section 25 of Act IK of 1837, 
Their learned pleader, Mr. ChuniLal, conced- 
ed that the plaintiff Company must be taken 
to have duly executed the “ Risk Note,” in 
Form B., acd that they could not plead any such 
ground as fraud, mistake, misrepresentation, 
undue influence, etc., as invalidating the said 
agreement. He also admitted that ordinarily 
a person who exeoutes an agreement in Form 
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B cannot claim damages against a Railway 
Company for damage to goods, even though 
such damage has been occrsioned by the 
negligence of the Railway Company or its 
servants or agents. But he contends that in 
a case (auch, as the present) where goods ara 
damaged owing to the fact that- they are be- 
ing conveyed in open wagons, the Railway 
Company cannot rely on the terms of the 
agreement as contained in Form B because 
, Buch cases are specially provided for by Form 
O (page 286 of the work above referred to). 
I confess I. was not able to follow the argu- 
ment of the learned counsel. Form C applies 
to cases where at the “ sender’s request” open 
wagons, etc., are used for the conveyance of 
‘goods liable to damage, and the terms of this 
Form provide that in such cases where the 


sender makes such request and executes an ag- 


reement in the terms of that Form, the Railway 
Company 18 nab responsible for any destruction 


or deterioration’ of, or damage to, the said. 


‘consignment, which may arise by reason of 
the consignment being conveyed in open 
wagons, etc. In the présent case it is not 
asserted that the goods were conveyed in 
‘open wagons at the request of the consignor, 
and it is admitted that the consignor actually 
executed an agreement in Form B and not in 
Form C, 


the consignor., A consignor who wishes to 
send goods in open wagons may possibly 
induce the Railway Company at times to ac- 
cept goods for conveyance in this manner at 
-reduced terms, and no -doubt the Railway 
-Company is occasionally agreeable to accept 
“ goods for conveyance upon such terms provid- 
ed the consignor executes an` agreement in 
Form C. But I cannot see how this fact 
affects the question when it is admitted that 
the consignor has, in consideration of special 
rates, executed an agreement with full know- 
- -ledge and consent, in Form B, for, if he does 
go, he agrees to relieve the Railway Company 
from responsibility for any loss, destruction 
or deterioration of, or damage to, the said 
consignment “from any cause whaterer, be- 
fore, during and after transit.” These words 
are certainly wide enough to includa damage 
to the consignment caused by the gonds being 
carried in open wagons. I can understand a 
consignor, Who agrees to his goods being 


conveyed in open wagons, being at the same: 
time unwilling to relieve the Railway of all 


and that reduced fees for the. 
conveyance of the consignment were paid by - 


responsibility for lo:s of or damage to his 
goods. In such a case the consignor -is at 
liberty to select Form C. But if he does 
not do so—if-on the contrary he executes an 
agreement in Form B with full knowledge 


_ and consent—he cannot, in my opinion, claim 
` damages from the Railway Company because 


the loss, etc., was due to the fact that the goods 

were conveyed iri open wagons. An agreement 

in Form B relieves the Railway Company from 

liability in respect of any claim for com pensa- 

tion no mater how the loss, destruction, deti-- 
rioration or damage was caused, and the mere | 
fact that such loss, etc., was due to the goods 
being negligently loaded in open wagons does 
not affect the question. According to the 
authorities in this country, the Railway 
Company is in such cases relieved of all re- 
sponsibility quite irrespective of the alleged 
nature of the negligence or (it would seem) 
wilful miscondact on the part of the Railway ° 
or its servants, which caused such damage 
[Sce Moheswar Das v. Carter (1), Tippana v. 
The Southern Marhatta’ Railway Company (2), 
Balaram Harichand v. The Southern Marhatta 


Railway Oompany, Ltd. (8)., Bast Indian ` 


Railway Oompany v. Bunyid Ali (4), Toonya 
Ram v. Hast Indian Railway Company (5), 
and Molji Dianji S3tt v. The Southern 
Marhatta Railway Company (6)]. It was also 
argued by Mr. Chuni Lil that in -a case- of 


“this kind when goods are to be conveyed in 


open wagons, there is some sort of obligation, 
on the part of the Railway Company if they 
wish to relieve themselves of liability ‘in re- š 
spect of damage t) such goods caused by their 


` being so conveyed, to bind the consignor down 


by an agreement in Form C. I confess I am 
unable to see that there is any such obliga- 
tion. If the c nsignor is ready and willing, in 
consideration of baing allowed to pay reduced 
fees, to execute an agreement in Form B 
which covers every form of negligence (and 
possibly even of misconduct) on the part of 


“the Railway or its servants, there is nothing 


to prevent the Railway Company from taking 
advantage of the fact. The consignor is, of 
course, not bound or compelled to agree to. 
those terms. He can xndoubtedly insist on 
executing an agreement in Form C. Bat 

(1) 100. 210; 12 C. L. R. 122. - 

(2) 17 B. 417. ` vi 

(3) 19 B. 159. : z 
. (4) 18 A. 43. 

(5) 30 0. 357. : 
| (6) 14 M. L. J. 398, o = 
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this is & matter for his consideration, and, 
if instead of Form C, he executes an agree- 
ment “in Form B, he musi, in my opinion, 
be held bound by its terms. 

In the present éise.the plaintiff Company 
have, upon thefacts as found by the lower 
Court, no case whatever. They are fully 
conversant with the law on the subject, and 
they know the distinction batween Forms B 
andC, They actually executed an agraement 
in Form B and paid the specially reduced 
rates, for the conveyancs of the goods, and 
though they did not “request” the defendant 
Company to send the goods in open wagons, 
their agents acquiesced in the gooils being so 
conveyed. Further, the lower Court finds 
that in point of fact there was no negligence 
onthe part of the Railway. In any case, 
therefore, L do not think that they. would 


have had an enforceable claim against the ~ 


Railway. Bat be this as it may, they 
certainly cannot succeed in view of the fact 
that they accepted an agreement in Form B. 

I have reterred to the rulings of the 
High Courts in this country with regard 
to the meaning and the effect of “Risk 
Notes” in Form B. I would, however, in 
this connection, refer also to the decision 
of Kennedy J. in the oase of Hirschel 
anl Mayer v. Great Eastern Railway (7), 
where the learned Judge holds that the words 
“ab owner’s risk” and “solely at owner’s 
risk,” do not by themselves confer a right 


to immunity where goods have been lost or: 


damaged in the course of the carriage, and 
where the mischief has arisensolely or in part 
through the negligence of the carrier or his 
servants. This decision is not in conflict 
with the Indian authorities, for the learned 
Judge concedes that when a person requests 
the carrier to carry goods at reduced rates 
in consideration of his holding the carrier free 
from lability for any loss or damage, he’ 
is bound by such agreement. In my 
opinion, therefore, the order of the lower 
Court was correct and I accordingly dismiss 
this application with costs. 


Application dismissed. 
(7) 6 L T. R. 151, - 
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(s. 0. 16 P. L. R. 1909; 109 P. R. 1903.) 
. PUNJAB CHIEF COURT. 
Seoonp Crvip Appean No. 75 or 1908. 
June 9, 1908. 

Present:—Sir William Clark, Kr, Chief 
Judes and Mr, Justice Raftigan. 
BHAGWAN DAS—PLAINTIFF—APPELLANT 

> tensa 
RAM DAS—Darenpant—Rusponpent, 

Till Construction of--Demonstrative legacy—Speci- 
fic legacy—English principle applicable to Hindu tills 
—Annurty chargeable on fund not saleable—Jagir in. 
come—Su-cession Act (X of 1865), ss. 187, 140. 

Ths provisions of sections 137 and 140 of the 
Indian Snecession Act,. are not strictly applicable to 
Willa exeouted by Hindus but contain the general 
principles of law applicable to Wills. 

Itis a general rale that demonstrative legacies 
will not fail, although the particular fund out of 
which they are-directed to be paid be called in, or be 
nob in existencn at the tume of the testator’s deatli 


‘but will thon be payable out of the general assets. 


The rule is the same if the particular fand, though in 
existence, cannot, by reason of some provision of law, 
of which the tastator was apparently in ignorance, be 
charged with the payment of the legacy in question: 

Further appeal from the decree of W, 
Chevis, Esquire, Divisional Judge, Sialkot 
Division, dated the 28th October, 1907, 

Lala Ishwar Dass, for the Appellant. 

Mr. Ganpat Rai, for the Respondent, 

Judgment.—tThe facts of the case 
and the details of the previous litigation 
between the parties are given in the jadg- 
ments of the lower Courts. The dispute 
shortly 1s as to the proper interpretation of 
clause 4 of the late Rai Mul Singh’s Will. 
The deceased died in 1883, leaving a son, 
Ram Das, and a grandson, Bhagwan Das, the 
latter being the adopted son of Diwan Chand, 
the deceased's eldest son. Diwan Chand 
predeceased his father. 


Sinco-the death of Rai Mul Singh there has 
been more or less protracted litigation be- 
tween Ram Das and Bhagean Das with re- 
ference to the provisions of testator’s Will, 
ard the first question that is raised in the 
present case iswhether the point now involved 
is or 18 not res judicata. The defendant claima 
that the actual question now in issue was 
not directly in issue in the former cases 
though incidentally it did arise in the course 
of those procsedings. The plaintiff, on the 
other hand, maintains that the point was 
definitely and finally determined in those cases. 
We donot find it necessary to decide this 
question as, in onr opinion, plaintiff must 
pucceed upon the merits, 
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ARDUL RASUL V. FEROZ DIN. 
The fourth clause of Rai Mal Singh’s Will 


runs as follows :— 
“Babat jagir Raja Teja Singh Sahid wa atia 


Sarkar Gardunwigar Englishia bamujab chivthi - 


Government faisla ho choka hat ke banam 
Barkhurdar Ram Das kaim hogi. Pas Rs. 1,000 
-minjumla hardo jagirat ba tafsil zail, minjumla 
jagir Sarkarwala Rs. 500 aur minjumla jagir 
Roja Sahthwala Ws. 500 Barkhurdar Bhagwan 
Das Barkhurdar Ram Das se rawega.” 
The question we. have to determine is 
whether this annuity of Ra. 1,000 per annum 
-ig a specific legacy or a demonstrative legacy; 
and the point is one of great importance to 
the plaiotiff, He has obtained a decree for 
arrears of maintenance against the defendant, 
and the question is whether he can execute 
this decree solely “against the jagir or 
against the defendant generally in respect 
of the property of the deceased in the latter's 
hand. If, as the learned Divisional Judge holds 
the allowance is chargeable on the jagir 
income alone and no decree for arrears of the 


allowance can be passed against the other | 


property, the plaintiff will get a decree 
which must be perfectly useless to him so 
long as the jagire remain protected from, 
attachment or other process. 

What then we haveto decide is whether 
in view of the fact that.the allowance cannot 
be enforced against the jagir income, it is 

_ permissible under the terms of the Will to 
enforce it against the other property of the 
d-ceased ? After giving the matter our best 
consideration, we are of opinion that it was 

' not the intention of the testator to strictly 
limit the allowance which he wished to 
make to Bhagwan Das to the jagir income. 
He obviously desired to make provision, for 
his deceased son’s adopted son, and he, no 


doubt, thought that the safest and surest way” 


of securing this allowance would be to 
provide that it should be paid out of a fund 
which could not be alienated by the residuary 
“ legates. By a curious irony of fate, he then 
selected as the fund primarily liable for the 
payment of the, annuity, a fund which cannot 
ar the law now stands, be made chargeable 
with such payment. But as it is ini possible 
to get the allowance ont of this fund, plain- 
tiff who was clearly intended to get the 
allowance at all events is, we think, justified 
in asking for a decree against the defendant- 
in respect of other assets of. the testator in 
. his hands. In other words, we hold the 
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-annuity to be a “ demonstrative legacy ” 


within the meaning and for the purposes of 
„sections 137 and 140 of Act X of 1865. - 
These provisions are nob, of course, strictly 
appplicable to the Will of Rai Mul Singh, and 
we merely refer to them as embodying 
“general principles of law applicable to Wills 
asa whole. For it is a general rule of 
English law that demonstrative legacies will 
not fail, although the particular fund out of, - 
which they are directed to be paid, be called 
in, or be notin existence atthe time -of the 
testator’s death; but will then be payable ont 
of the general assets, Vickers v. Pound (D). 
The rule is, we think, the same if the 
particular fund, though in existence cannot, - 
by reason of some provision of law of which: 
the testator was apparently in ignorance, be 
charged with the payment of the legacy in 
question. ii 
We accordingly accept the appeal and, 
reversing the order of the Divisional Judge, 
we restore the decree of the Court of first 
instance. Defendant will pay costs through- 
out. p i 
~ Appeal allowed. 
9 H. L. Cas. 885 ; 26 L. J. Ch. 14; 4 Jor. 
; 6 W. R. 580. 





(s. 0.17 P. L. R. 1909; 128 P. R. 1908.) 
PUNJAB CHIEF COURT. . 
Seconp CIvIL ApreaL No. 1302 or 1907. 
May 14, 1908. i 
Present:—Mr. Justice Rattigan. 
ABDUL RASUL—PtaisTirr—APPELLANT 
“TENSUS < 
FEROZ DIN—DezPFENDANT— RESPONDEKT, 
Punjab Tenancg Act (XVI of 1887), 88. 71 (3) (9), 
,100-—Surisdiction of Civil or Revenue Oourt—Ceus— 
Kamiana dues—Suit for share of, when qt 18 not setfled 
if the dues are laviable—Regtstration of decree passed ` 
by Civil Court as decree of Revenue Court—Return of” 
appeal for presentation to Revenue Court. 

The plaintiff sued the defendant, a lambardar, for 
his share of Kamiana ducs on the allegation that’ the 
plaintiff had failed to recover them from the tenants: 
Itwas not settled whether the dues were leviable 
at all: A . 

Held, that the guit was exclusively triable by a 
Revenue Court, but a deoreo passed by, a Civil Court 
jn such a suit maybe registered as the decree of a 
Revenue Court when the defendant is not prejudiced 
in any way; and the appeal filed against the decree in 
the Civil Court-may be returned to be filed in tho 
Revenue Court competent to decide the appeal. 

Further appeal from the order of hala 
Kesho Das, District Judge, Shahpur, dated 
the 3lst July, 1907. : 


N, 


ot 
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Mr. Shelverton, for the Appellant. 
Mr. Nanak Ohond, for the Respondent. . 
Judg ment, 2 Plaintif and defendant 


are fall brothers and between them own ‘the > 


village of Thati Shahani in- the Shahpur 
District. The defendant is the lambardar of 
the village and as such collects all village 
cesses, ete. Plaintiff alleges that he and 
defendant are entitled to certain Kamrana 
dues'from the kameng of the village, but that 
defendant, with the object of causing loss to 
him. has deliberately refraindd from collect- 
ing these dues from kharif Sambat 1961 to 
“kharif Sambat 1968. The plaintiff estimates 
the income from the dues for this period. at 
Rs. 230-10-0, but admits thata sum of Ry,71- 
4 0 must be deducted from that amount on 
accountofchaukilara dnes. The balance isthug 
Rs. 159-5-0 and one-half of this (plaintiff's 

alleged share) comes to Rs. 76-11-0. Making 
‘a further deduction of 12 annas owing to the 
death of one Juma, a kamin, who died daring 


kharif Sambat 1963, plaintiff claims a decree” 


against defendant for Rs.” 79-5-0.. Among 


other pleas, defendant urged that the suit was ` 


one ‘eognizable only by a Revenue Court 
under section 77 (8) (7) of Act XVI of 1887. 


The first Court overruled this plea, but npon - 


appeal the District Judge held that the ‘suit 


clearly fell within the purview of clause (j) ° 


of the section above referred to. He held, 
therefore, that the Court of firat instance had 
no jurisdiction to entertain the suit, and that 
the only order that he could himself pass was 


that the plaint should be returned to the: 


plaintif for presentation to the proper 
Court. From this order plaintiff has pre- 
ferred a farther appeal to this Court, and I 
heard arguments on both sides. 


Kamttina dues are a “village cess” -within 


the meaning of aection 77 (8) (i) of Act’ 


XVI of 1887 (Fazal v. Samindar Khan (1)), 
and this point is not contested. Mr. 
Shelverton’s argument is that the present 
suit is nota suit for sum payable on account 
of a villagė cess, but is rather a suit fora sum 


- of money which the plaintiff “claims to be 


due to him from the defendant. No doubt 
(the argument runs), he alleges that this 
sum isso due to him because he was entitled 
to the kaminna dues which defendant should 
have realised; but he is not claiming it from 
deferfdant as a village cesa payable to him 
by defendant, and the distinction is drawn 
* (1) 49 P. R, 1891. f , 
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between a.claim of this kind from a person 
who oughtto have collected the amount and 
given plaintif his share bnt did not do 80, and 
adirect claim for the cess preferred against 
the person alleged to ba bound to pay ib, 
The learned counsel argues that the claim is 
thus merely one for a sum had and received 
(or which should have been had and received) 
by defendant to theuse of "plaintiff, and that, 
as such, it is eognizable by a Civil Court 
quite iiresneclivo of the grounds upon which 
itis urgedthat defendant could have collect- 


-~ed the money. 


I admit that the question before me is not 
free from difficulty, but after giving it my 
best consideration, I am of opinion that the 
suib is one cog “igable by a Ravenue Court. 
Plaintif does nab assert that defendant has 
actually collectad the amount which he saya - 
is dae to him. His contention is that 
kamiana dues are leviable, and that defen- 
dant-should_ have collected these dues but 
has not done s3. This raises the question 
whether such dues are or are not leviable, and 
upon this question the only Court competent, 
in my opinian, to give a decision, is a Revenue 
Court. ` It would certainly’be anomalous for 
a Civil Court to hold the defendant liable to 
account for’such dues when it is beyond the 
competency of that Court to decide whether 
or not the kamins are liable to pay the cess in 
qiestion, Had the defendant actually realis- 
el thes amount, the question might have 
beén different, for in that case, if the plaintiff 
could establish the fact that he was entitled to 
claim half of all such amounts, the argument 
that the defendant had received money to the 
use of plaintiff, and that, therefore, the ‘present 
suit was of the nature of an ordinary civil 
claim, might have had force, | But this is not 
the case here. Plaintiff merely alleges that 
the defendant was entitled to levy this cess 
and that ha has failed to do Bo, and -is, 
therefore, liable to pay plaintiff half of a 
certain sum which he might have realised. . 
As I have remarked, this raises the question 
whether the cess was actually leviable, and 
this question T cousider-is -entirely one for the 
Revenue-Courts to determine. 

I think, however; that thereis some force 
in- Mr. Shelverton’s contention that, even 
upon this view of the case, the decree of tha 
first Court should be registered as a decree of > 
a Revenue Court, inasmuch asthe parties 
have not been prejudiced*by the case being 
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tried by a Civil Court. I, accordingly, so far 


accept the appeal as to ‚direct that the decree - 


of the first Court be registered as the decree 


ofan Assistant Collector, 2nd Grade, Shahpur - 


District, and that the appeal presented to 
the -District Judge be returned to the 
appellant for presentation to the Revenue 
Court having jurisdiction to entertain the 
same. Costs in this and the District Judge’s 
Court to abide the result. 





(s. c. 18 P. L. B. 1909; 120 P. B. 1908.) 
PUNJAB CHIEF COURT. - 
First Ciy Appeat No. 965 or 1906. 
May 21, 1907. | 
Present:—Mr. Justice Robertson and 
- Mr. Justice Chevis. | 
RAM CHAND AND ANGTHER— DRFENDANTS— 
` APPELLANTS 
: versus 
KIRPA RAM AND OTHERS—PLAINTIFF8— 


i _ RESPONDENTS. 
Adverse possession—Absentee—Abandonment—Pos- 
session of absentee’s land by co-shurer—Achnowledgi 
~ ment of absentee's right. 2 


In the absence of clear proof of abandonment, ^, 


co-sharer in possession of ari absentee’s land cannot 
claim title by adverse possession. 

The settlement record of’ 1851 provided that the 
plaintiff absentee’s land would be restared to him 
whenever ho returned ahd claimed it. In 1859 while 
still an absentee from the village he olaimed a share 
on the death of a female relative in the holding which 
was in the possession -of his co-sharer and his name 
was entered as heir In the settlement of 1880-85-he 
was again shown as absentee but his share was 
Increased on the admission of the co-sharer in 

gsession: 

Held, that abandonment of his right by the absentce 
was not proved. : 
_.First appeal from” the decree of Lala 
Kesho Das, District Judge, Jullundur dated 


19 July 1906. 


INDIAN 


Mr. Sundar Das and Lala Beli Dam, for, 


the Appellants. 
“R. S. Lala Sukh Dial, for the Respondents: 
Judgment.—tThe facts in this case 
are as follows :—In 1851 at the settlement of 
that year Mehtabs, father of the present 
plaintiffs, was entered ‘in the Revenue 
Record of mauza Aur as an absentee, but it 
was specially noted in the settlement record 
that his share would be restored to him 
whenever he returned and claimed it. His 
whereabouts were well-known, he had gone 
` to a village some 12 or 14 kos away where he 
-had been adopted by a maternal relative, and 
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his share was in the Lands of ‘relatives and 
co-sharers, principally Kirpa Ram, his distant 
collateral. . WE a 
In ‘1859 one Musammat Ladi, widow of 
Diwan Singh, died (see pedigree table, page 
23 of paper book). Mehtaba claimed to 
succeed to Musammat Ladi and bad his name 
entered as her heir, albeit still an absentee. 
Tn the settlement of 1Ł80-85 Mehtaba was 
again shown as absentee, but whereas he was 
first shown as owner of §ths_ and. Kirpa 
Ram's name as owner of 2ths of the com- 
mon holding, on Kirpa Ram’s own-statement 
the entry was corrected, so as to show Mehtaba 
a as owner of half of the joint khaga holding. | 
Between 1870 and “1580 there ‘were, no 
doubt, suits with tenants to which Mehtaba 
was never made a party. Kirpa Ram con- - 
ducted these suits. . ; 
“On 30th May, 1903, Kirpa Ram, for the: 
first time, applied to have Mehtaba’s name 
siruck out of the Revenue Records, but Meh- 
taba on being asked immediately objected to 
this course. : os. X < 
Some time early in 1905 Mehtaba died, his 
sons at once came forward and claimed their 
father’s land and got themselves entered as 
co-sharers, the word “absentee” being struck . 
out by the order of the Revenue authorities. 
Kirpa Ram_says-that he did not know of these 


“mutation proceedings, but itis difficult to 


credit this. Upon these facts the learned’ 
District Judge has decided that the sonà of 
Mebtaba have no title, as Mehtaba. hed los 
his rights in the holding in question. 
In the first place we must remember that 
the land in question is part of acommon hold- 
ing and that when Mehtaba originally went 
away, he left the land in the possession of co- 
sharer relatives. Legally he did not give up 
possession, because the possession of one co- 
sharer “is the possession of all.” This'at once 


-differentiates the case from many of the judg- 


ments -usually referred to -in reference t) 


. absentee’s rights, though possibly also in one 


or two cases the significance of the fact of 
the property being left in the hands ofa 
co-sharer has been somewhat overlooked. 

It is admitted in this case that the plain- 
tiffs’ title can only be based on proof of their 
own adverse possession, or on proof of the 
relinquishment of the land by Mehtaba. 

The question of adverse possession may be 
disposed of in a very few words. When 


. Mehtaba personally left the village, he res. 
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tained legal and constructive possession 


through his co-sharer Kirpa Ram. A co- 
sharer can only establish adverse possession 


against a co-sharer by showing the most un- 


equivocal assertion of and exercise of such 
adverse possession as against such co-sharer. 

Here we have nothing of the kind. It is 
quite clear that the first time Kirpa Ram 
made an attempt to deny Mehtaba’s title was 


in 1903, and Mehtabs immediately repudiated 
It is quite clear,- 


any idea of relinquishment. 
therefore, that the plaintiffs have acquired no 
title by virtue of adverse possession. 

As to relinquishment, no doubt. a co-sharer 
is competent to relinquish-his share in a 
joint holding. But the evidenca of such re- 
linquishment, when the property is originally 
left in the possession ‘of a co-sharar, must bə 
very clear and_unequivocal either by direct 
act or by a course of conduct. We have con- 
sulted all the authorities quoted to us (Das 
v. Maya Das (1), Uhirugha v. Mahtaba (2), 
Fazal Din v. Shah Mohammad (3), Roshan-ud- 
din v. Fatta (4>, Shera x. Quiba (5), Musammat 
Nihal Kour v. Chanda Singh (6), Gangu v. 
Jawahar Singh (7 J; F. A. No. 366 of 1905, 936 
of 1904, and 1007 of 1899, unpublished, 
and we find none of them in conflict with 
the propositions stated above. Relinquishment 
has to be shown, and it must be judged of on 
the facts of each particular case having re- 
gard, as one important factor, to the circum- 
stance that the property has or has not been 
left in the handsofa co-sharer in the begin- 
ning. This was the case in this instance, and 
we now proceed to consider whether or not the 
facts of this particalar cass prove relinquish- 
ment by Mehtaba. It is nodoubt trus thot 
from soma period bafora 1849 up to 19)3 
Mehtaby never took possession of his share ia 
ihe joint holding. There is some evidenca of 
his having taken produce at various times, 
but it is not convincing. But we findin 1859 
that he successfully asserted his right to 
succeed to lands left by a relative in mtuza 
Aur, and it is clear that he was never “mafrur” 
to use the vernacular expression for one who 
has deserted his land. Itis quite clear that 


his whereabouts were well-known and that 


he had not disappeared or completely severad 
all connection with his relation in Aur. We 
(1) 113 P R. 1889 (2) 79 P. R. 1898. 
(3) 141 P R. 1883, (4) 78 P R 1875 


(53 38 P R. 1878 (6) 118 P. R. 1893. 
(7) 121 P, B 1884, 
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quite agree that, as laid down in Fazal} Din 
v. Shah Mohammadi (3), the actions of other 
parties, or their admissions of his rights cannot 
affect the cansequencss of Mehtabi’s own acts 
bat at the same time.the acts of those who are 
in possession of Mshtaba’s lands are very ex- 
cellent evidence as to what Mehtaba's relations , 
with them and the common holding really 
were. Itis common knowledge that the 
right of absentees, especially in the cases in 
which their lands are left inthe hands of co- 
sharers, to return “even after prolonged 
absense aml resume their lands is very 
largely recognizad in the province. 

Here we find in the firat settlement of 
1851 a clear statement that whenever 
Mehtaba raturned, he could resume his 
share inthe common holding. The specific 


_ promise is not repeated in the settlement of 
_ 1880 to 1885, bab at that settlement, 


in 
which he is. entered as an absentee, ‘ ‘ghai 
hazir,” iti is distinctly stated that no one ia 
7 mafrur” 1. e, a deserter or runaway. 
And in 1883, at Kirpa, Ram’s own instance, 
the entry in Mehtaba’s favour was altered 
from a right to gths to one for 4/8ths-4: 
Onthe pedigree table Mehtaba’s namə 
appears with a note that he had baen 
absent sinc the previous settlemsant and 
Kirpa Ram and otier were, in pə3sešsion 
of his share 

Farther we find ‘iat the moment thht 
an attempt was made by Kirpa Rim, in 
1903, to get Mehtnba’s name stuck out, he 
himself objected at oncə, and bis name 
was maintained. Again, when AMehtabr 
died, without any delay, his sons came in and 
claimed his lands, got mutations in their 
favour, and' the word “ absentee ” strack 
out. On thase facts we think, starting with 


. the initial facts that the holding was a joint 


one and the possession of one co-shaver is 
the possession of all, thub it cwanot bə said 
that Mehtaby had lost right to resnme his 
share from-Kirpy Rim at the time of his 
death by relinguishmsnt -Consequently hig 
sons have æ clear right to succeed him in 
that property. The suit fails and is dismissed 
wish costs, the appeal bing acazapsed with 
costs. 


App2ul accepte |. 
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(a. c. 19 P. L, R. 1909; 123 P. R. 1908.) 
PUNJAB CHIEF COURT. 
Civiu Appeat No: 514 or 1907. 

August 2, 1907. 
Present: —Mr. Justice Rattigan and 
Mr. Justice Shah Din. | 
MAODONALD—OLATMANT—APPLICANT 
Tersus 
Tae SECRETARY or STATE ror INDIA 


In COUNCIL—Derenpant —RESPONDERT. 

Land Acquistion Act (I of 1894), 83. 11, 12, 18— 
- Award—Requisites of a valid award—Reference to 
Court in the absence of a valid auard—Juriadiction of 
Onl Court, 

When the Government by a notification, issued 
under sections 6 and7 of the Land Acquisition Act 
authorizes the Deputy Commissioner to take order 
for the acquisition of property, no other officer, not 
even a Collector appointed under the Act, is com- 
petent to make an award. 

The Deputy Commissioner or the Collector autho- 
rised to make an award may conduct his enqury 
: through other agencies. But whenever he does so 
„he should by unequivocal words signify that he 
accepts the report of the agent appointed by him and 
his fall signature should be appendedto this decla- 
ration. An award, which instead of being under the 
hand of that officer, bears only his initials ‘does not 
conform to the provisions of section 11 of the Act and 
is, therefore, no award at all. 

Until an award is announced „or communicated to 
the parties concerned, it cannot be said to be legally 
made. 

In the absence of a valid award, the Civil Court has 
no jurisdiction to take any proceedings on a referenco 
made to it. 


Appeal from the order; of H. P. Tollinton, 
Esquire, Divisional Judge, Lahore Division, 
dated 21st March 1£07. 

Messrs. Pestonjs Dada bhai and Morrison, for 
the Appellant. 

Mr. Turner, 
Respondent. 


Judgment.—This is an appeal under 


Government Advocate, for the 


section 54 of Act I of 1894 from the award. 


of the Divisional Judge of ‘Lahore, upholding 

anaward of the Collector and granting tho 

latter officer costs against the objector. There 

are several important and difficult questions 

involved, and it ‘will elucidate matters 
` if we set out thematerial facts. : 


Inthe year 1905 the Local Government 

decided to compulsorily acquire the property 

-f now in suit, Which consists of a small house 

known as “Lackland ” situate near the 

Public Library of Lahore.” The house has 

‘apparently. no land attached to it and 

f „stands upon a’site which is admittedly not 
` | Jarger in-areg {han 12 may lag, 


On the 15th S 1903, the Local S 


Government notified inthe Punjab Gazette its 
intention to acquire this property on the 
ground thatit was required fora public pur- 
pose Notification No. 1190-G. S, dated 15th 
September, 1905. The Notification proceeds 


— "This declaration is made under the provi- ` 
_ sions of section 6 of Act I of 1894 and under ` 
section 7 of the said Act the Deput 


missioner of Lahore is hereby 


Apparently the Deputy .Commissioner of 


Lahore himself took no action in the matter ` 


and handed it over fo the officer appointed by. 
the Local Government to bea Collector for 
the purpose of Act I of 1894. After a rather 
protracted enquiry, Captain Sanford, Assis- 
tant Commissioner, the officer in question, on 
the 12th July 1906, made what he himself 
describes as an award. 
results of bis enquiry, he observes in this 


“award”: “My award therefore is:— 
. Rs. 
Rent per month . ` .  _ 80 
Rent per year less « one month 330 -, 
Rent for 20 years. 6,600 
15 per cent. on this‘ award for. 
compulsory acquisition 990 
. , Total compensation 7,590 


which will be payable only and entirely to 

Mr. G. St. J. Macdonald, 
the, property, who agrees to this Award.” 

“To Deputy Commissioner for approval.” - 

This document is signed as follows:— 

“G, B. Sanford, Captain 

Assistant Commissioner,’ n 

Tbe document was, therefore, apparently 

forwarded to the’ Deputy. Commissioner and 


on its back werfind first of all two or three ` 


office ‘notes and then the following endorse- 
ment :— 


follows the two judgments referrad to.” 
A F. 


E- 27-1- 


Ibi is asserted by Mr. Pestonji and "hob de- 
nied by the learned Government Advocate 
that the initials “J. F.” are those of Captain 


J. Frizellé, who- was at the time the Dera 


Commissioner of Lahore. 


The file was thereafter returned to Cagtain 


Sanford and immediately. under: the endorse- 


+ 
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om- | 
j ted- to ' 
take order forthe acquisition of the said land.” ` 


After - detailing the - 


sole proprietor of ` 


-I approve of the award which Á 
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ment above referred to 
ing words :— | p 
: “L. A. Moharrir, 
For necessary action 
“Q. B. S., Captain” 
“Collector.” 


there are the follow- 


e 


X 


Apparently the approval of the Deputy . 


Commissioner was not ‘communicated to Mr. 


Macdonald; but on the 3rd“ August, 1906, ` 


the file was submittad to the Commissioner, 
Lahore, witha covering lettér from either 
the Deputy Commissioner or the said Captiin’ 
Sanford; it is impossible to say “definitely 
who was the author a3 the copy on the file 
gives no namə. In this letter “it is pointed 
oub 'that “the preliminary estimats in this 
case was Rs. 6,579, but the Secretary to the 
Government, Pablic Works Dapartment, sanc- 
tioned the purchase at a cost of Rs. 4,090, 
and it is observed that the total compensation 
to be awarded: to the proprietor’ comes to 
Rs..7,590 and that that amount exceeds the 
preliminary valuation and is much above the 
sanctioned estimats.” Possession of the land 
was not taken, and the writer accordingly 
inquired whether the Government was pre- 


pared to sanction the award or preferred to: 


withdraw altogether from the bargain. No 
doubi in making the latter suggestion the 
writer had in mind the provisions of section 
48 of the Act. The local Government did not 
adopt either altarnative. On the llth Octo- 
ber ‘the Secretary to Government, Public 
Works Dapirimont, addressed the following 
letter to the Comissioner Lahore:— 

“With 
No. 365, dated the 24th August, 1906, for- 
warding for orders, copy of an award made 
by the Daputy’ Commissioner, Lahore, for the 
acquisition of the house known as ‘Lackland,’ 
I am desired to state that the. valoation . of 
Rs. 7,599 put upon the building is’ excessive 
and to request that the Deputy Commissioner 
may bə instructed to make an- award of 
Rs. 6,000.” ete: f ; f 

“This letter, which is, we venture to think, 
remarkable aud extraordinary, was forwarded 
by the Commissioner to the Deputy Cum- 
missioner with an endorrement “for favour 
of compliance.” Th¢reupon, and in conse- 
qusnce of the order 80 given a “revised award” 


was mide by Oantain Sanford to the follow- 
ing efot:— apapa ah 


Revised awara -— 


The proprietor, Mr. Macdonald's advocate, 


E Bs, 7,590, thus :— 


reference to ‘your endorsemant 


Mr. Morrison, present. ` 
. My own award in this 


cage amopnted to 


‘ Rs. 

Rent for house and land per month , 30 
Rent for -house and land fora- ., a 
year, less one month ... .. 380 
‘Rent for house and land for 20 ` 
years... ae, A 6,600 
15 per cent. on this award for 
compulsory acquisition 990 
Total compensation 7,590 ” 

“ This award will be found on pages 69-70 

of the file of this acquisition’ and was- made 
on July 12th. 1906. 4 j 
The sole proprietor of the property Mr. 
G.St. J. Macdonald, agreed.to that award and 
to accept that compensation finally. The 
Secretary to Government, Punjab, Public 
Works Department, Buildings aad Roads 
„Branch, in his letter No. 1482-G. S. dated 
llth ‘October, 1906, -to the Commissioner, 
Lahore Division pronounces that award to be 
excessive, and the Commissioner instructs 
the Deputy Commissioner to make an award 
to Rs. 6,000 instedd ‘on behalf of the Deputy 
Commissioner, Í now, therefore,- announce to 





- Mr. Morrison, the advocate of the proprietor, 


Mr. Macdonahi, an award of Rs. 6,000 for the 
whole of the property.” l 
(Sd) G.B. SANFORD, CAPTAIN, |, 
lst Assistant, for Deputy Oommissioner. 
LAHORE: A 
7th. Norember, 1903.” E 
rom this so called: -‘‘revised award,” a 
reference waa, upon the objections ‘of Mr. 
Macdonald, made under sections 18 and 19 of 
the Act, to the Divisional Judge, Lahore. The 
proprietor objected to this revised award on 
two grounds :— ` Š 
(1) That “the first-award of Rs. 7,599 
announced on-the 12th July 1906, is the 
minimum value of the property to be gequir- 
ed and is final;” and (2) that “the revised’ 
award of Rs. 6,000 announced on the 7th 
November, 1906 is-altogether inadequate and 
below the minimum value to the extent of 
Rs. 1,500.” - The Divisional Judge held that 


-¢ thé only award in this case was that of the . 
He remarks in his . 


7th November;. 1906. 
-judgment, “It is contended by objector’s < 
counsel that as soon ag-the Collector on the *’ 
27th July, 1906 noted -that he approved of 
the award” (i. e., of the award of 12th July 
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1908) “it was binding on Government,” and 
the learned Judge overrules this contention on 
the ground that the Deputy Commissioner's 
approval of the award was never communicated 
“to the „proprietor. The -learned Judge pro- 
_ ceeds, “the actions of tho Collector’s office are 
„purely administrative in such cases, and the 
fact that Captain Frizelle noted approval of 
Captain Sanford’s professed award did not 





bind the Collector till it was announced. I do} 


~ not hold with objector’s counsel that the mere 
signature of Captain Frizelle rendered the 
award of the 12th July binding. The official ; 
signature to be binding must be connected! 
with some public act, such as the delivery of 
judgment or the announcement of an award.” 

The learned Judge accordingly held that.there 





was “no award till the 7th Novembor, 1906,” ` 


‘and that as the objector had adduced no evi- 
dence to show that the latter award was 
“deficient,” it must be upheld. 

From this award the objector has preferred 
the present appeal, and the questions which 
we have to consider are the following :— 

(1) Is the “revised award” of, the 7th 
November, 1903, a good and valid 
award for the purposes-of section 11 
of the Act ? ` £ 

(2) Was there an award made on tho 
27th July, 1906, when the Deputy 
Commissioner approved of the award 
of’ the 12th July, 1906? If so, 
could this award be set aside other- 
wise than by the Government tak- 
ing action under section 48 of the 
Act P 

(3) In any case was there not sufficient - 
material on the file to enable the 
lower Court to find that the true 
value of the -Property was Rs. 7,590 
and not merely -Rs. 6,009 ? aed 

Obviously the answer to the first question 
might under other circumstances have to some 
extent depended on the answer to the second 
question for if there was on the 27th July, 
1906, an award made which was binding on 
Government qua the-prica to ba paid for the 
property, it was? not in the power of Gov- 
ernment to resile from that award and to 
direct its “agent” to make an award of 
smaller amount, the earlier award having- ' 
been duly accepted by the person interosted. 
In the present case, however, we are satisfied 

*See to this Hora vy. Secretary af State, 30 0. 37, 
~at p. 86. 


on other grounds that the so- called “revised 
award” 18 no award st all. The Notificatian 
which wasissued under sections 6 and 7 of the 
Act, authorised the Deputy Commissioner of 
Lahore to take arder for the acquisition of the 
property. Tt might, of course, have authorised 
the “Collector” to do so, and if it had, no 
doubt, any officer who wasa “Collector” for. 
the purposes of the Act would have been em- 
powered thereby to actin the matter. But 
though a Deputy Commissioner and an officer 
specially appointed by the Local Government’ 
to perform'the functions of a Collector under 
the Act, are both included in the expression 
“Collector ” (section 3 (c) of the Act). it by 
no means follows that the officer so specially 
Jappointed is also to be deemed to be the 
eputy Commissioner. Hence the person 
authorised to act as Collector for the purposes 
of section 7 was the Deputy Commissioner of 
Lahore for the time being, and in our opinion, 
| that officer and that officer alone, was compe», 
itent to make “an award ‘under his hand” 
| for the purposes of section 11. We accept, of 
„course, the well-established proposition that 
Mik action of the Collector under the . Act -is 
| purely administrative, and wo are prepared to, 
‘admit that to a large extent the Collector may 
‘conduct his enquiry through other agencies... 
Bat section 11 distinctly and‘expressly pro~ 
vides that the award to be made by the 
: Collector shall be 1 under his hand.” In our 
“opinion the provisions of this Section require 
\that a certain degree of formality shall 
attend the making of an award, and in any, 
: case we cannot agree thatan award which is 
i under the hand of a person other than the - 
' person or. official authorised to take action | 
under section 7, can be said to be “under the 
hand” of the “ 
the person purporting to make the award 
states that he is acting for, or on behalf of, 
the Deputy Commissioner.- We might also 
point ont that the so-called revised award, 
which was on its very face, made under com-, 
pulsion is farther obnoxious to the objection 
that it does not in other respects fully comply ° 
with the imperative requirments of section 11. 
“But we lay no stress upon this in the pre- 
‘sent case, as the so-called award is in Fach: 
and in law no award at all. 

The next question is whether there Was a 
valid and binding award made on. thee 27th_, 
_ July 1205, when the Deputy Commissiditer 
endorsed ọn me back of Captain Sanford's 








Collector,” and this too though ` 
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“award” of the 12th July that he “approved” 
of the same. Thisis not an easy question to 
decide but after giving the arguments of the 
learned counsel and the provisions of sections 
11, 12,16 and 18 of the Act our most careful 
consideration, we have come to the conclusion 
that this “award” also was materially de- 
‘fective and cannot be regarded as an award 
for the purposes of the Act For the reasons 
which we have given for holding the revised 
award to be no true award, itis clear that 
Captain Sanford had himself no power to 


| make an award on the 12th July. That ` 


officer seems to have recognized this fact, for 
‘he concluded his nward by directing that it 
should be sent to the Deputy Commissioner 
for approval. Now we are not prepared to 
say thafit is not competent to the officer, 
appointed in the Government Notification to 
take order for the acquisition of -property, to 
direct one of his subordinate officers to make 
inquiry and to report ta him. This is not a 
judicial proceeding-and-we-do—not_hold -that 
such a procedure would be illegal. We may 
go further and say that it is possible that the 
duly authorised offcer may in such censes 


- adopt his subordinate’s report as the award 


to be made under section 11. But we have no 
hesitation in saying that in every such case it 
is essential that the officer who has to “make” 
the award under his hand, should by un- 
“equivocal words signify that this report was 
‘accepted by him as his award and that his 
full signature should be appended to this 
declaration. We -do-not think that it is 
enough for him to append merely his 
initials to his endorsement of approval. Un- 


‘fortunately it not infrequently happens that 


|executive officers regard proceedings under 
the Land Acquisition Act as entirely in- 
formal and in many cases, as evidenced in 
‘the present case, we Lave office notes, 
written on the back of a document which 
the Legislature certainly intended to be of 
na formal character. We are of opinion that 
for an award to be a proper and valid award 
for the purposes of section 11 of the Act, it 
must strictly comply with the requirements of 
that eee ‘that it mist, “in particular, 
to make it. AA award, which instead of be- 
ing under the hand of that officer, bears only 
. his initials does not, in our opinion, conform 
to the provisions of section 11 and is, there- 
fore, no award at all. Butthere is another 


be self-evident, 


etc,. 


objection to this award being aczapted as a 
valid and binding award. It is admitted that 
the fact that the Députy Commissioner “ap- 
proved.” Captain Sanford’s conditional 
award was nut communicated to the person 
interested, but Mr. Pestonji contends that 
an award is “made” for the purposes of 
sections 11,12 and 18 of the Act as soon 
as ibis written out and signed by the ‘ ‘Col- 
lector.” In other words, an award is “made” 
even though it is not announced to the per- 
son or persons interested. Possibly the 
language of sections 11 and 12 lend ‘some 
colour to this contention, but we cannot 
accept it. We consider that it was the! 
clear intention of the Legislature that the 
award should be announced to such of the 
persons interested as wero present when 1t 
was “made ” and that due notice of it should 
be given to such ofthem as were not then ‘ 
present. In other words, that it is an 
essential part-of ‘the making of the award ` 
that it should be communicated to the in- 
terested pertes. An award under the Act: 
is in the nature x of a tender and obviously 
ho tender cam be “made” unless it is brought 
to the knowledge of the person to whom it 
is madé. This proposition seems to us to 
but if support for it is 
needed, we would refer tothe limitation pro- 
vision’of section ,18 of the Act. To hold 
that on award is “made” as soon as it is 
signed by the Collector would in many cases 
result in graye hardship, and we, therefore, 
feel fully justified in olding- that-an-award 
is not made until it is announced or com- 
Thunicated to the person interestec. We 
cannot believe that the Legislature intended 
that anaward should be deemed to be “made” 
when tbe Collector signs the document and 
without saying a word about it, locks it, up 
in his office. To take an extreme case, The 
Collector signs an award, and without an- 
nouncing itsfiles it with various other do- 
cuments in his office. He is then transfer- 
1ed and if is only some seven moths after- 
wards that his successor comes across the 
“award.” Under section 18 of the Act the 
persons interested would be barred from 
applying for a reference to the Oivil 
Court as more than six months had elapsed 
from the “making” of the the award. 
Looking, then, at the true character of the 


award in these cases, that is to say, that itis 
. “See Ezra v. Secreturg of State, 30 O. 37 atp. 88, 
zra v. Secretary of State, 32 O. 608 at p. 629, 
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really a tender on behalf of Government, and 
having regard to the inconveniences and 
hardships that would, or might otherwise 
arise, we hold that an award is not made 
until it is announced to the (persons interested. 
“In the persent case the “award, ” even if it 
can be regarded as the. award of the Deputy 
. Commissioner, was not announced, after the 
- Deputy Commissioner's approval, which alone 


would have made it an award, to the propric- . 


tor, Mr. Macdonald. 


this reason also no real award. 


It was, therefore, for 
On both 


grounds, therefore, we hold that there was, 


o valid and binding award made either on 
the 12thor the 27th July 1906. The result 
is that the whole of these proceedings must 
be quashed, for as there was no award, 
there could, of course, be no valid reference 
to the Civil Court. We actordingly accept 
the appeal and set aside the decree of the 
Divisional Judge, as being made without 
jurisdictoon, there being-no award of the 
+ Deputy Commissioner upon which any refer- 
ence could have been made to him. 

For these: infructuous proceedings 
proprietor of the property, the appellant be- 
fore us, is certainly not to blame. Moreover, 
it ja clear from the correspondence on the 
file, that-.the Executive Engineer, Lahore 
Division, himself estimated the property to 
be of the value of Rs. 6,579, (see letter 
from Executive Engineer, Lahore Division, to 
Deputy Commissioner, dated 29th September, 

1905) and yet, in face of this, we find the 
Government granting sanction forthe pur- 
. chase of that property at a cost merely of 

Rs. 4,000. The appellant has throughout 

expressed his willingness to accept Rs. 7,000. 

Taking all these facts into consideration, we 

think that the Collector should certainly 

bear the costs of the proceedings in this 
„and in the lower Court, and we direct 
accordingly. 

Appeal allowed. 





(e. 6. 26 P. L. R: 1909; 83 P. R. 1903; 182 P. W. R. 
1908. 


PUNJAB CHIEF COURT. ` 
Seconp Civiu APPEAL No. 1183 or 1907; 
i March 24, 1908. 
Present: Sir William Clark,-Kr., Chief 
4 -Judge and Mr. Justice Reid. 
B.— PLAINTIFF— APPELLANT 
“versus 


C.—DEFENDANT— REspoxDentT.- 
-‘Libel—Irivileged  communication—Maltce—Come 
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munication fiom Olergyman to lady attached to his 
mission, 

The defendant, a Olergyman, after having promised 
to perform the marriage of the plaintiff with a lady 
attached to his mission, wrote to her that he was not 
prepared to perform the marriage owing to tho 
plamtiff not being worthy of her The lady then broke 
off the engagement. On the suit of the plaintiff for 
damages: 

Held, that iti the absence of proof of malico the 
communication- by the defendant tothe lady -wasa 
privileged one and the suit was not maintainable. 


Further appeal from the decree of 8. Clif- 
ford, Esquire, Additional Divisional Judge, 
Delhi, dated the 22nd July, 1907. 

Mr. Grey, for the Appellant. 

Mr. Shadi Lal, for the Respondent. 

J udgment. —We agree generally with, 
the view of the law taken hs the learned 
Divisional Judge. 

The most important point in the case is, 
whether the defendant’s letter was-a. pri- 
vileged communication. 

The Divisional Judge has summarized the 
relation of defendant to Miss A. as follows:— 

“The Baptist Mission at P. consisted. 
apparently of the defendant, of a lady or it 
may be two, connected with the Baptist 
Medical Mission, and of Miss A. Miss A. is a 
young lady who had come out from England, ` 
and could possibly have had no friends in India 
to advise her, except the defendant and one or 
two ladies of the Medical Mission.. In addition 
to this the defendant had promised to perform _ 
the marriage ceremony, and finding that- hè 
could not conscientiously do so felt bound to 
give his reasons to Miss A.” We think that 
there was a standing relation between defen- 
dant and Miss A. which made it his duty to 
give any information he had which showed 


- plaintiff to be ‘unfit-to be Miss A.’s’ husband. 


If he had not done so'we think that,. circum- 
stanced as he was towards her, he would have 
failed in social duty. An intimate friend is 
allowed to give such information and much 
more we think should defendant be allowed to 
give such information. His relation towards 
her required bim to look after her interests 
and interfereifhe saw her doing. anything - 
likely to conduce to bring upon her most 
serious and i injurious consequences. 


There was nothing of the flavour of Ga 
interference on defendant’s part, he-made 
enquiries as to the rumours he heard about 
plaintiff and consulted with others as tp the 
action he should pursue, and it was out of a 
sense of duty that he wrote the letter-to Misg 


` 
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A. The facts, as they appeared to defendant, 
imposed upon hima duty to warn Miss A. 
against marrying plaintiff. The communica- 
tion comes in our opinion under the head of 
qualified privilege as stated in Chapter X of 
Odgers on Libel and Slander, and this being 
so, it lies upon plaintiff to prove actual malice 
on defendant’s part tv enable him, to claim 
damages. |! The comminication being pri- 
vileged, plaintiff cannot recover damages 
simply because there was not in fact a suth- 
cient basis for defendant’s action. 

This appears clearly from the following 
quotations from page 268 of Pollock’s Law of 
Torts, 6th Edition. 

“Where the existence of a privileged 
occasion is established, we have seen that the 
plaintiff must give affirmative proof of malice, 
that is, dishonest or reckless ill-will, in order 
to aucceed. Itis not for the defendant to 
prove that his belief was founded on reasonable 
grounds, and there is no difference in this 
respect between different kinds of privileged 
communication. To constitute malice there 
must be something more than the absence of 
reasonable ground for belief in the matter 
communicated. That may be evidence of 
reckless disregard of truth, but is not always 
even such evidence. A man may be honest 
and yet unreasonably credulous ; or it may be 
proper for him to communicate reports or 
suspicions which he himself does not believe. 
In either case he is within the protection of 
the rules.” , 

The law on the subject is also clearly laid 
down in Chapter XII of Odgers’ book on the 
subject of malice. Plaintiff has entirely 
failed to prove actual maliceon the part of 
defendant and is, therefore, entitled to no 
damages. 

While coming to this conclusion we think 
that it is only fair to plaintiff to say that he 
has entirely cleared his character from the 
aspersions made against ıt by defendant. 
Those aspersions were not warranted by the 
information acquired by defendants, the defen- 
dant was too credulous, and did not yalue at 
their proper worth ramours based on no trust- 
worthy knowledge, he formed an unfavour- 
able opinion against plaintiff on data on 


which he had no sufficient grounds to form” 


such opinion. 

Under these DING E kan Gas we think that 
it will be fair to leave the parties to bear 
their own costs throughont, and while dis- 
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missing the appeal direct that the parties 
bear their own costs throughout. 
Appeal dismissed. 





(s c 27 P. L. R. 1900; 87 P. R. 1908, 168 
P. W R. 1909) 


PUNJAB CHIEF COURT. 

MISCELLANEOUS CIVIL APPLICATION No. 378 

or 1903. 
March 27, 1908. 
Present: —Mr. Justice Johnstone and 
Mr. Jastice Rattigan. 

KIDAR NATH—Derenpant—PETITIONER 

versus 


MATHU MAL—PLANTIFF—RESPONDENT. 

Civil Pioseduse Code (Act XIV of 1882), 5 602— 
Privy Counsil Appeal—Security—Estension of time, 

It 18 competent to the Ohief Court for sufficient 
cause to enlurge the period prescribed by section 602 
of the Civil Procedure Code for filing security and 
making the deposit required by that soction 


Application to extend period to file security. 

Mr. Ishwar Das, Pandit: Sheo Narain and, 
Lala Gobind Das, forthe Petitioner. 

Mr. Shadi Lal, for the Respondent. 

Order.—/In tbis case admittedly security 
of the kind required under the Rules and 
Orders of this Court was not given until the 
ist May, 1907, that is to gay, until some time 
after the expiry of the period of six weeks 
from the grant of the certificate.’ The ques- 
tionis, whether it is competent to this Court 
to enlarge this period? Section 602, Civil 
Procedure Code, mighi at first sight appear to 
be mandatory in its terms so far as this 
question is concerned, but it has been held by 
their Lordshipsof the Privy Council in Burjore 
v. Bhagana (1) that this is not so; that the 
words ave merely directory and that the Court 
admitting the appeal can, for sufficient cause, 
extend the period of six weeks. In the present 
case we are satisfied that there is such sufficient 
cause. The applicant originally deposited the 
sum of Rs. 4,000 (that is, the sum required) in 
this Court but this deposit, though made with- 
in the saideperiod, was in the form of a fixed 
deposit receipt of ‘ihe Allahabad Bank. This 
was returned to the applicant, and he was 
informed that security must be given either in 
cash or in Government Promissory Notes, 
and his Bankers subsequently replied stating 
that they would furnish security of the kind 
required on behalf of the applicant. This was 
on the 9th April, andon the lst May Govern- 
ment Promissory Notes to the value of 


(1) 100. 657 P.O); ILAT 
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g emption—Rival claimants—Pre-emptor 
* vendor,” 


IBRAHIM t. ILAHI BAKHBH. 
Rs. 4,000 were duly deposited in this Cue: 
The aupleant explains that the delay from the 
9th April to the 30th April was due to the 
fact that the Promissory: Notes had to be 


- purchased in Calcutta, andrefers to the letters 
that passed between him and the Bank, in: 


support of his explanation. 

‘Under the circumstances we do not consider ` 
that the applicant wilfally delayed the filing 
of security, and we hold that he has shown 
sufficient cause to ‘justify us in holding that 
the security given on the lst May 1907 was 


- given within time, for the‘purposes of section 
"602, Civil Procedure Code, and should, there- 


‘fore, be accepted. We make no order as to 
costs of this hearing. 





(s. c. 28 P, L. R. 1900;'88 P. R. 1908; 154 , 
P. W. R. 1908.). : 


, PUNJAB CHIEF COURT, 
SECOND Cryin Atpgat No. 753 oF 1907. 
` March 27, 1908. 
. Present:—Mr. Justive Kensington and 
Mr. Justice Johnstone. 
IBRAHIM AND ctHurs—PLaintirrs— 


a APPELLANTS 
: ve? 81s i 
ILAHI BAKHSH AND OTHERS—D£FENDANTS 
= — RESPONDENTS. 
1 Punjub Pre-emption Act (11 of 1905), 8. 14 (e)—Pre. 


selected by 


` Section 14 (e) of the Punjab Pre-emption Act 
gives the vendor the right to elect between the rival 


pre-emptors having equal rights ‘and the Court is - 


bound to give efféct to the decision of the vendor. 
Further appeal from the decree of Captain 
B. O. Roe, Additional Divisional Judge, 
Amritsar Division; dated the 30th May 1907. 
Mr. 4ia-ud-din, for the Appellants. 
Mr. Poshan Lal, for the Respondents. 
Judgment.—on the 18th October 
1905 Musammat Rajon sold a house in 
Amritsar to Mehr Din for Rs. 950. The 
neighbours on each side then instituted rival 
pre-emption suits (1) by Ibrahim and others 
on the 16th June 1906 and’ (2) by Ilahi 
Bakhsh onthe 22nd June. The plaintiffs 
in each case were made defendants in the 


| other suit. 


< The first Court decreed in plaintiffs’ favour 


in case (1) and dismissed the suit by Ilahi 


Bakhsh. In the lower appellate Court there 
7 wasan appeal by Ilahi Bakhsh “in case (2) 


only, but undor‘ the’ Full Bench Ruling in 


Peres 


“days -between the dates of institutions. 
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` Jogal Kishore v. Chammo (1) this was 
sufficient for hia purposes. The result of the 
appeal was embodied in a decree which 
clearly covers both suits.- Ilahi -Bakhsh 


being given a preferential right of pre-emp- ` 


tion under section 14 (e) of the Punjab Pre- 
emption Act on the ground that the -vendor 
determined in his favour. . 

In the appeal now before us by .Ibrahim 
and others we are asked to hold that section 
14 (e) has no application, and that the claims 
of the rival pre-emptor, should be determined 
by a series of rulings under the Punjab 
Laws Act, of which -the most important are 
given’,in Mohkam Din v. ‘Korimulla (2), 
Chaudhri’ Khem Singh v. Musaminat Tai Bibi 
‘(3jand Rahmat Ali Khan v. Hamid-ud-din (4), 
The gist of these rulings summarised in 
article 117 of Rattigan’s Customary Law is 
that other things being’ equal, 
should be given to the pre- -emptor 
shows superior diligence by. coming first into 
Court. yos 


The lower appellate Court is clearly 
wrong in brushing aside these rulings on the 


-preference . 
who - 


ground that the two present suits practically ` | 


coincided, there being an interval of only six 
The 
principle upon which the rulings were given 
is not affected by the greater or less interval 
between the suits, and as a fact theré was an 
interval of only seven days (from the 9th to 
_16th‘March). in the case covered by Chaudhri 
Khem Singh v. Musammat Taj Bibi (3). 
‘were not for the new-priuciple introduced by 
section 14 (e) of the Pre-emption Act, we 
should have felt bound to follow- the. course 
of the previous rulings and to allow this 
appeal’ on the ground of the superior diligence, 
small though it be, shown by the appellants. 
But the lower appllate Court has, in our 
opinion, correctly held that section 14(e) 


~ı gives the vendor the right to elect between 


the rival pre-emptors, and there can be no 
doubt that she did exercise her choice in 
favour of Ilahi Bakhsh. 
vocal statement to-this effect in paragraph I 


of her written defence, and the choice was- 


natural as Ilahi Bakhsh i is the father-in-law 
of the original vendee. 


The grounds of appeal raise various ques- . 


tions; upon which it is asserted that the 


(1) 85 P. B.-1905 (F. B.) ; 151 P. L. B. 1905, e 
(2) 102 P. R. 1881. (3) 83 P. B. 1888, 
(+) 43 P. R 1903; 92 P. L. R. 1903, 


If it. 


There is an unequi- ` 
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appellants have superior right, but these 


have very properly rot been pressed in argu- 
ment. There- is absolutely nothing to 
choose between the two sets of plaintiffs so 
far as title goes. ; 

Sofar as we are aware, thisis the first occa- 
sion on which clause (e) of section 14 of the 
Pre-emption Act has come under considera- 
tion. We observe that in his commentary 
on the Act (pages 105-106 of the second 
edition) Mr. Shadi Lal has some pertinent 
remarks on the clause, ending his discussion 
with the word “this will certainly be a nice 
state of thing.” 
to criticise the drafting of the Act in this 
particular, and we need neither endorse nor 
dissent from the remarks of the learned 
commentator, but we entertain no doubt as 
to the correctness of his conclusion that the 
class as drawn gives the vendor an unrestrict- 
ed right of choice between persons who are 
equally entitled to pre-emption. It may 
not appear a very rational method of deciding 
between them, but it is not obviously more 
irrational than the-doctrine of superior dili- 
gence, andin any case all we have to do is to 
see what the Act says and not why it says it. 

We must hold that all previous rul- 
ings on the point now-cease-to apply. The 
law,as it stands, leaves to the vendor the 
right of determination. Thelower appellate 
Court has-rightly decided that she determined 
in favour of the respondent, Ilahi Bakhsh. 
The appeal accordingly fails and is dismissed 
with costs to him. 

Appeal dismissed. 





(e. c. 30 P. L R. 1909, 91 P. R. 1908, 
156 P. W. R. 1908.) 


PUNJAB CHIEF COURT. 
Srconp Cryin Appeat No. 1843 or 1907. 
March 18, 1903. 
Present:—Mr. Justice Reid. 
BISHEN LAL AND 0OTHERS— PLAINTIFES—. 


APPELLANTS 
verEus : i 
. KAUSHALI AND OTHERS—DEFENDANT3=— 
RESPONDENTS. : 


Limitation Act (XV of 1877), 5. 20, Sch. IT, at 185— 
Limitation—Suit for possession of mortgaged pi operty on 
default by mortgayor in payment of instulments— 
Payment after default whether extends limitation for 
suit for possession. 

Where a mortgagor agrecs to pay.tho mortgago 
monéy by instalments and stipulates to deliver 
possession of the mortgaged property to the mort- 
gageo on dofault in tho paymont of instalments, a suit 
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< 


for possession by enforcement of the condition is 
governed by article 135 of tho Second Schedule of 
Limitation Act and must bo brought within 12 years 
from the date of default - ~ 

Modun Mohun Chowahiyy. Ashag Ally Hteparee, 10 
C 63,13 0.L B 51; Kunhaya Lal v. Mohru, 96 v. R. 
1890, followed. Š 

The suit not being one for recovery of debt section 
20 of the Act 18 not applicable to the case and pay 
monts made after the default do not extend the period 
of limitation. 


Further appeal from the decree of T. P. 
Ellis, Esquire, Divisional Judge, Delhi Divi+ 
sion, dated the 2nd August, 1907. 

Mr. Harris, Advocate, for the Appellants. 

Mr. Morrison, Advocate, for the Respond- 
ents ’ 

Judgment.—tThe appellants sued for. 
possession as mortgagees of the land mortgag- 
ed, or for Rs. 335 due to them under the 
mortgage. ` 

The lower appellate Court has held tha 
under the terms of the mortgage-deed a suit 
for the money due does not lie, that the ap- 
pellants’ only remedy was a suit for possession 
as mortgagees, and that this suit was barred 
by article-135 of the Limication Act, the 
mortgagors’ right to possession having -been 
determined more than 12 years before suit on 
failure to pay six instalments of the mortgage- 
money payable in 31 six-monthly instalments. 

The terms of the mortgage-deed are 
clear and provide that the mortgagor will 
give the mortgagees, possession on failure to 


“pay six instalments, and I concur in the finding 


that six instalments fell due more than 12 
years before suit and were unpaid. Article 
135 ofthe Limitation Act, therefore, applied, 
and the suit for possession should have been 
filed within 12 years of default, 2. c., expiry of 
the period for payment of the six unpaid in- 
stalments. (Modun Mohun Chowdhry v. Ashaq 
Ally Bepaiee (1) and Kanhaya: Lal v. Mohr. 
(2)). Underthe terms of the mortgage-deed 
the mortgagees’ only remedy was by suit for 
possession as mortgagees ;and the deed did 
not provide for recovery of the money due 
except on redemption. : 

No authority has been cited for the plea 
that payments, in respect of instalments, 
subsequent to the date of failure to pay the 
six instalments above referred to, extended 
the period of limitation under article 135, 
and I see noreason for applying section 20 of 
the Act, a suit for possession ag mortgagee: 


not being a suit for recovery of a debt. i 
(1) 10 G, 68; 18 O. I» R. 51, 
- (2) 86 P. Æ 1890, . a: a 


9989. 
GILMOUR v. RAM LAL. 


The appeal fails and is dismissed with costs. 
Appeal dismissed. 


r 





. (8.0.77 P. L. B 1909; 117 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
MICELLANEOUS CIVIL APPLICATION No. 67 

or 1909. 
April 28, 1909. 
Present:—Mr. Justice William. 
H, A. GILMOUR—DEFENDANT— PETITIONER 
versus 
RAM LAL AND-OTHERS—PLAINTIFFS— 


RESPONDENTS, 
Code (Act V of 1908), 5. 23, cl. 3— 
Cow t—Buit triable by sever 


Civil Procedure 
Jurisdiction of Civil 
Courts—Transfer of suit, ground for. . 

A Oourt_of Small Causes is not competent to make 
a reference in a caso under section 23 clause 3, of Act 
V of 1908 if the Court has no jurisdiction to hear the 


pr Chief Conrt will not order trańsfer of tho suit 
when no great inconvenience will be caused to the 
defendant by the trial of the suit in the Court in 
which it is filed. 
Application under section 23, cl. (3) of Act 
V of 1908, Civil Procedure Code. 
| Mr. Bodh Raj Sahni, for the Petitioner. 
Lala Bhagwan Das, for the Respondents. 
Judgment.—I am not called upon to 
deal with the question of jurisdiction raised 
in ground one,of the petition for the simple 
reason that “if: the Small Cause Court at 
Labore has no jurisdiction, this Court should 


not have been approached lo take action ^ 


under section 23, clause 3, of .Act V of 1908. 
That proceeding only arises when it is as- 
certained, or admitted, that different Courts 
subordinate to different High Courts actually. 
have jurisdiction. As regards the question 
of inconvenience, I am not prepared to make 
an order that the case should be heard at 
“ Cawnpore. The defendants’ affidavit alleg- 
ing inconvenience in having the case tried at 
Lahore confines the inconvenience to the steps 
which will be necessary to show that planitiff 
` gupplied short weight in wool. I bave be- 
fore me the defendant’s ‘bill, dated 20th 
December 1907, which indicates that the 
short weight alleged, (and that is the only 
short weight which “has any reference to the 
present suit), is less than 3 maunds (2 maunds 
31 seers 5 chitaks, to be accurate) on consign- 
ments which, the respondent informs me, and 
he is not contradicted here, aggregate some 
1300 maunds. Itis, of course, open to the 
defendant to challenge even so small a de- 
v 
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ficiency but I du not think he is jastified im 
asking me to require the plaintiff to go to 
Cawnpore to have the matter examined, 
especially as no reason has been addnced why 
the books of the Woollen Mills Co. cannot bo 
examined on commission. This application 
is accordingly rejected with costs. : 


Application rejected. 





(s. c. 78 P. L. R. 1909 ) 
PUNJAB CHIEF COURT. 
SEGOND Crvit APPRAL No 1179 or 1907. 
April 24, 1909. 
Present: —Mr. Justice Reid Chief Judge, and 
Mr. Justice Robertson. ; 
UDE RAM AND ANOTEER— PLAINTIFFS — 
APPELLANTS zi 


"g 


4 LEN SUH, 
DUJAN AND ANOTHER— DEFENDANTS— 


RESPONDENTS. 
Adverse possession—Joint property—Co-sharer. 
_ Inthe case of joint property the possession of one 
co-sharer cannot ordinarily be considered as adverse 
to the other co-sharers. ` : 


Further appeal from the order of the Divi- 
sional Judge, Ambala Division, dated the 
20th July, 1907. 

Lalas Dwarka Das and Ohuni Lal 
Roshan Lal), for the Appellants. 

Mr. K. C. Ohatterji, for the Respondents. - 

Judgment.—tThe evidence on the re-, 
cord -does not justify the lower appellate 
Court’s finding that the respondents posses- 
sion of the land in suit has been adverse to 
the appellants. 

The khata was joint and the possession of 
one was the possession of all co-sharers. 

In our opinion Dajan’s admission in the 
1899 suit referred to the land in suit and we 
are unable to hold that the parties agreed 
that one branch of the family should hold the 
land in Sardaheri and the other the land in 
Shitabgarh. jee A ee E 
. The appellants appear to have setup ex- 
clusive title to the land in suit as a counter- 
blast to an attempt by the respondents to 
oust them from the land in Shitabgarh. 

We decree the appeal, set aside the decree 
of the lower appellate Court and restore 
the decree of the Court of first instance, but, 
under the circumstances, we leave the parties | 
to bear their own costs of all Courts. 

Appeal accepted, 


(for Mr. 
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~ (s c. 82 P.L. R 1909; 88 P. W. B. 1909.) 
PUNJAB CHI& F COURT, 

First Civit Appear No. 353 or 1907. 
April 17, 1909. 
Piesent:—Mr. Justice Kensington and 

` Mr. Justice Rattigan. 
Musummat GAUHAR BIBI AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
versus 


GHULAM MUHAMMAD AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

Limitation Act (XV of 1877), Schedule II, articles 
91, 92, 98, 120—Linttation—Will—Suit to declare a 
Will as forged and beyond the power of the testutor 
—Eviutence Act (I of 1872), s 90 —Presumption —Docu- 
mant thu ty y3ar, old — Burdan of proof. 

A suit, to declare an unregistered Will as forged 
and beyond the power of the testator to make, is 
governed by article 120 of the second Schedule of the 
Limitation Act, and the period of six years is not 
caloulated from the date the Will purports to bear 
but from the time the plaintiff comes to know of the 
existence of the Will 

Article 91 does not apply to Wills. Hari Bhusan v. 
Upendra Lal, 24.0.1 at p 7,23 I. A. 97, followed. 

Article 92 does not apply to the case of a Wall which 
is neither “ issued” nor “registered”. 

Article 93 dos3 not apply when no attempt to 
enforce the Will against the plaintiff has been made. 

The presumption of genuineness under section 90 of 
the Evidence Act in respect of a document alleged 
to be more than thirty years old must be applied 
with caution, Amir v. Nur Molamnsd, 82 P. R. 1902; 
110 P. L. R. 1902, referred to. 

In a suitto doclarea Will as forged the burden of 
proof in the first instance lies on the plaintiff. If no 
evidence be produced in the case the suit must fail. 

The plamt must clearly show thas the suit is filed 
within the period of limitation prescribed for the sut 
but no objection to the framo of the plaint can be 
entertained on further appeal when the statements in 
the plaint if properly construed indicate tho time of 
accruing of the cause of action within the period of 
limitation. 


First appeal from the order of the District 
Judge, Shahpur District, dated 19th Febra- 
ary, 1907, decreeing plaintiff's claim. 


Messrs. Grey and Sundar Das, for the 
Appellants. 
Mr. Muhammad Shafi, for the Respondents. 


Judgment. 
Rattigan, J—The pedigree-table below shows 
sufficiently the connection betweén the parties 
in this case. 
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The plaintiffs by way of a declaratory suit 
attack a Will purporting to have been execut- 
ed by Ghulam Rasul in favour of the 
defendants on 18th January, 1872, and they 
attack it on two main grounds :— 

(i) thatit was not really executed by 
Ghulam Rasul but long after his 
death which occurred ton 24th Janu: 
ary, 1872, and so must be a 
forgery, 

2 (či) that the property involved being 
~ ancestral, Ghulam Rasul had no 
power to make such a Will. ° 

Defendants allege the genuineness of tle 
Will and its validity, and also plead 
limitation. 

The Court below, after a lengthy discussion 
ofthe history of the case, found that 
Ghulam Rasul made no Will, that the suit 
is withim time, and that itis unnecesary to 
consider whether the Will as such is valid or 
not or within the powers of Ghulam Rasul. 
The claim being thus decreed, defendants 
appeal, their contentions being in brief that 
the suit is time-barred, that. the onus of 
proving non-execution of the Will by Ghulam 
Rasul ison plaintiffs in the circumstances, 
and that they have not discharged the onus, 
defendants on the contrary having proved its 
due execution. h 

Before beginning to discuss these matters 
directly, I would like to explain what in my 
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view the plaintiffs really meant to assert in 


their ‘plaint as regard3 the time of forgery of 
the Will and the consequent arising of their 
c3us3 of action. In connection with the 
questiori of time-bar, part of the argument of 
the. defendants i is, that the o8tensible date 


of oxedation: of the. Wil being 18th January, A 


1872, “plaintiffs “wera bound t> state in 
their plaint ‘how they brought the suit within’ 


tims and that-the plaint does not disclose this." 


Bat in thy opinion the second para. of the 


plaint means that the Will was executed about, 
1995, the date of a deed of ` 


26th Decamber, 
gift (allezad by plaintiffs to b3 collusive) by 
dofealiwit N>. 
Bakhsh: Plaintiffs naturally are unable to 
state the date on which the forgery was done 
and can only say it was not heard of till 
December, 1905; and “in thé pleas no còn- 
tention was raised that the plaint did not 
sufficiently explain how the suit was, on 
plaintiff's allegations, within time. In my 
Opinion if is raasonable to taka it that 
defendants understood the plaintiffs’ case 
t> ba thas 
bafora 26th December, 1905, and so was 
within tims. Ifthey. did not understand 
this, they should have ‘said so, in which 
e332 plaintiffs, by a supplementary statement 
“or by amending th: plaint, might have made 


the point precise and clear. I would overrule. 


this contention of Mr. .Grey ,as too late 
and as inadmissible at this stage of the 
litigation. ` 


. IT think it will ba usefal to set forth ihe 
substaned of the. Will. It is written .on a 
stamped paper purchased in 1868 and is 
junragistered. 
It is cartainly a Will and not a gift, for 
ib is to taka efeo5 after the testator's death. 
lt contains the following provisions — 

(a)- After 
Shams Bibi shall be occupant and 
proprietor like myself of my mov- 

- able and immovable property. 


6) 


After her death my -wife Gauhar 
Bibi, defendant No. 1, shall be the 
same. g g 

» * (e). Musımmat Gauhar Bibi conceived 


a short time ago. ‘If she have a 

son, he shall ba proprietor of the 

whale of my estate, excluding my 

mother and wife ; but if a daughter, 

Mi my daughters after death of my wife 
< Gauhar Bibi shall inherit equally. . 
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1 in favoar of oas Bahawal. 


. fore his death executed the Will. 


the Will was . concocted soon - 


_ importance of all this is apparent 


my death my mother . 


. tation. 


. £1968 


(a) Musammat Gauhar Bibi may alie- 
nate to her daughters and their 
male issue (if any). a g 
Tf my daughters have no male 
issue, then after their death, my 
khanadamad (defendant No. 8) shall 
a inherit the whole property. _ 

I have set this forth at length becatise ib 
has been said in the course of argument that ` 
there was no sufficient motive for thè for- 
gery of such a Will as this, a point will 
discuss later. . sas 

The direct evidence of the execution of the 
-Will by Ghulam Rasul purports to show that 
he had been -to Bhera where be got very ill, ` 
that he was carried to Hazara Miana, his 
home apparently, and there a few days. be- 
Ib was- 
written by one Ghulam Muhammad’ witness, 
now .97 years old, resident not. of Hazara 
Miana but of a village Garhi of the adjoining 
district of Gujranwala, This witness pro- 
fesses-to have had certain connection -with - 
Ghulam Rasul, wrote books for him-and so 
forth ; but several points came out _in his ex- 
amination that tell strongly against him.. He - 
is dependent on charity for his livelihood. 


(e) 


“He says testator died 3 days-after the date 


of tho Will—it was really 6 days. He says,” 
plaintiffs’ father and uncle were both presént, 

but, though both were literate, no attempt was 
made to get them to attest the deed. He admits 
there were ‘many literate men, both Hindu and 
Muhammadan, in the village and yet none of 
them except Nabu, Jawabir Sukh and . Mayu 
Das attested. He says Bahawal Bukhsh, Taj 

Mahammad and Khuda Bakhsh, first cousins 

of Ghulam Rasul, men who could read and 

write, were present but did not attest. ‘The 

when we ' 
look at the attestations on*the Will. They 
consist of the attestations of Shahabal, Said . 
Baka, Mohkam, Nizam Din, Ali, Rukn Alam, 
and Sadr Din by means of marks; of Allah ` 
Bakhsh by seal; of Maya Das and. Jawahir 
Sukh in Hindi; and of one Nebu in Persian. 

Not one of these men belong to the family. 

Nabu is curiously enough also a man of Garhi 
like the writer, and his cross-examination 
rather discredits him. He also states thah 
Kamil Din and Sultan Mohammad were -pre- 
sent and that Fazal Din, uncle of Ghulam. 
Rasul, was there. Sadr Din denies his atjesa ` 
This is claimed by Mr. Grey as an 
indication of his client’s good faith; but I am 
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unwilling to concede this. The witness is 
evidently an enemy of Kamil Din, and to my 
mind the probvbility is that he at first was 
puraurded to join in the fraud, but, when it 
cam3 to prejuring himself, lost heart and 
bicked out. Ali is not a satisfactory witness. 
He is not only tenant under defendant No. 8, 
bat the latter is surety for him in the matter 
ofa debt to a-Mehta. He is illiterate and says 
he left Hazara Miana 25 years azo, and yet he 
professes to remamber the contents of the 
Will. Hesay3 Kamil Din was presanb and 
objected. This seems to meso improbable 
that by itself it condemns the evidenc>. Maya 
Dasis derd, bat his son Mathra Ds professes 
to racognizs his writing. Tho litter cw 
write “a little Hindi.” Ho is servant of de- 
fendant No. 1. I cva plica no raliance what- 
ever upon him. Next, two witnesses siy they 
saw the Will written but did not attest. One 
of them says Said Baka and Mohkam attested, 
bat hera ngain we have an unexplrined fact 
of memory. Tho not result is that apart from 
the writer of the deed ont of 11 attestors of it, 
five, who3s marks only app2ar, are dead; one, 
whose mark appears, denies; the seventh, 
whose mark appears and who stands to it, is 
undsr the thumb of defendant No. 8, the 
attestor whose geal appears is dead, and the 
seal is not proved; one whose Hind: signature 
appears is dead and his son’s evidanc3 on the 
subject is most suspicious; another whose 
Hindi signature appaara is daad and his sig- 
natura is not proved, and the evidance of the 
attestor Nabu in Persian is far from satisfac- 


tory. My opinion, so far, 18 not only that this | 


evidence doe3 not prove the exscution of the 
Will by Ghulam Rasul but that it is so un- 
satisfactory that it goe3 far of itself to prove 
that he did not execute this document at all. 

Plaintiffs natarvily attemptel to prove 
directly that the Will was not executed by 
Ghulam Rasul. They culled Ghulam Nabi, 
an old lımbardar of Hazara Miaua (who the 
writer Ghulam Mahamad states was present 
at the writing of the Will): he says Ghulam 
Risal, when he raached Hazra Mian, could 
nob speak, and otherold men were called to 
prove that he wrote no Will. Then two wit- 
nesses are culled to show that Fazal Din and 
others asked them to join in the plot of cən- 
erecting a false Will. This evidence is natur- 
`~ ally not very strong, though L- am bound to 
note that these two witnesses are both lam- 
bardirs and apparently 
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respectable men,- 


1 


One of them, Fateh Din; appears to have nb 
connection with the parties. 

The first Court and the plaintiff’ 3 omasel: 
however, have laid more stress upon the his- 
tory of the case from 1872 to 1905 as shew- 
ing thatno Will existed prior to the latter 


year; and I will, therefore, nòw consider that 
history and - tho conflicting attempts to 
explain it. : 


Ghulam Rasal enjoyed not only landed 
property in six villages but an inam perpetual 
from Government. Application, dated 21st 
February, 1872, to continue the inam was 
made by Khuda Bakhsh on behalf of defen- 
dant No.1, decensed’s widow —Khuda Bakhsh 
being a son of Fazal Din, paternal uncle of 
Ghulam Rasul. In this petition not a word 
issaid about any Will, it is only stated that 
thera is a perpetual inam held by the deceased 
as lambardur, that petitioner is pregnant and 
may bear a son and that meantime she herself 
should bə entered as lumbardar and her son, if 
born, should be lambardar and have the inam, 
The petition goes on, little inconsistently, to 
say ‘after my delivery the authorities may do 
what they think right,” but the general. in- 
tention is clear. ‘Apparently:a daughter was 
born and the application was dismissed, the 
lamardart being given to Kamil Din. -Even 
then no protest based on the Will was made: 
In those days female lumbardars were not un- 
common, and I am inclined to think that, 
if the Will had bəen in existence, defendant 
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No. 1 and Khuda Baklish would have seen’ 


how important ib was to put it forward 
in the interests of herself and her daughters 
and their prospective issue. The resalt of 
its non-existence or non-production ig seen 
in the fact that lambardari has ever since 
been in the other branch of the family. 

In the mutation proceedings, relating to 
the landed estate in the six villages aforesaid, 
also, we find no mention of the Will. The 
final order was passed by the Deputy Oom- 
missioner of Shahpur on llth September, 
1572, mutation basing ordered in favour of 
decensed’s mother, with the added remark 
that “if any body else has a claim, he can 
formally bring it.” This rather tends to 
show thit there must have been some dispute. 
The matter was not explained in the order, 
and no reasons favouring the mother at the 


expense of the wives were given. The 
parties offer conflicting conjectures, but the 
‘matter cannot be said to ba very clear. Mr 


Sa 
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-Grey contends that the mother could only 


have been preferred on the strength of the 
Will, while Mr. Shafi points out that 
Musummat Gauhar Bibi, 
whose danghters benefit by the Will and 
contest 
or repudiate it, -evidently had raised some 
objection to her mother-in-law -securing 


- mutation, a thing-she could not hope to do 


successfully should the Will stand. To 
understand this question one mast refer to 
the agreements of 2nd July, 1872 and 3rd 
April, 1872, between Kamil Din and the two 
widows of Ghulam Rasul ond must under- 
stand the situation of these widows. 
Musammat Raushan Bakht . appears to 


have had no children and to have been (at 


least) out of favour with Ghulam Rasul, Tt 
was asserted at one time that he had 
positively divorced her, and at the time of 
his death she was not living under his pro- 
tection but with her own brother. She does 
pob seem to have recognised ` herself as 
‘divorced, and probably was not, inasmuch as 
by the agreement of 2nd July, 1372, whioh 


- alone shows she must have -been putting in 
claims, Kamil Din promised to get mutation 
“in her favour after death of Musammat 


Shams Bibi, the mother-in-law. The other 
agreement was a similar one in fayour of 
Musammat Gauhar ' Bibi. Mr. -Grey’s ex- 
planation-is that Kamil Din, being related to 
and so interested in Musammat Raushan 


~Bakht hada double purpose in his mind. 


He wanted, acccording to Mr. Grey, to stave 
off the question of this lady’s disinherison 
and divorce by getting the property for 
Musammat. Shams Bibi for her life, and at 
the same time he wanted to keep the Will out 
of sight, as it could be contested with greater 
hopes of success at a latter stage. Therefore, 
he, it is suggésted,. without letting the Will 
appear, satisfied Musımmat Shams Bibi by 
getting the. land mutated in her name, and 
also pacified the two younger ladies by 
promising to each separately the reversion 


after the ‘old lady's death. This is ingenioas, ` 


but it dogs not commend itself to me. It 
seems to me- that. Kamil Din could not 
possibly have hood-winked these two ladies 
in this way, especially as Musammat Gauhar 
Bibi was ‘being helped by Khuda Bakhsh 
and probably also by. his father and brothers. 
They . would have been on their guard 
against Kamil Din, who had succeeded in the 


` 
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defendant No. 1; ` 
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inam and ee case against Musammat 
Gauhar Bibi and it could‘ not have, failed to 
occur, to them that the agreement of 3rd 


April, 1872, did not-satisfy the provisions of ` 


the will. "The conduct of Kamil Din is to my 
mind fully explained by his wish to prevent 
or postpone the ventilation of the disgrace of 
Musammat ‘ Raushan Bakht: the other 
purpose assigned by Mr. Grey is unwarranted 
by the circumstances. And I see no difficulty, 
looking at the case in this way, in under- 
standing why Musammat Gauhar Bibi agreed 
to mutation in favour of her mother-in-law» 
instead of herself. She was living with her 
mother-in-law and was apparently -on good 
terms with her. To her also it may well 
have appeared prudent not to bring the 
contest between herself and Musammat 
Raushan Bakht to a head unnecessarily soon; 
she (Gauhar Bibi). would enjoy the estate 
much as if it had been’ formally entered in 


“her name, while the co-wife would be, exclud- ` 


ed; and should Musa'mmat Shams Bibi live 
long the exclusion of the co-wife from estate 


and home would be so protracted that even . 


if the latter did not dio or marry again and 
so lose her rights—a contingency not im- 
probable——she would probably find it a more 
and more dificult matter to re-assert those 
rights after each year of exclusion. 

- To my mind this settles the question 
whether the Will was executed by- Ghulam 
Rasul and settles it in the negative. The 
Willis a forgery, and the only remaining 
question really is whether it was written and 
propounded at so early a date as to cause this 
suit to bə time barred. But firat I would like 
to offer a few remarksregarding the argument 
that defendants had no motive tə perpetrate 
a forgery. It may be assnmed that the partiea 
are governed by custom; and prima facie, in 
the absence of proof of special custom, the 


e 


property, on the death of Musammat Gauhar - 


Bibi, would go to Ghulam Rasal’s brothters 
and not to hisdaugters by GauharBibi.-Kamil 
Din’s connection with Ghulam Rasul has baan 
so far recognized that to him rather than bo 
Musammat Gauhar Bibi and her diughers had 
gone tho tnam and the lambardaré. [b is fairly 


“clear that, only by means of a trampad-up 


Will, could these daughters get the landed 
property in preferanss to deeasad’s brothers. 
The instances of dweyhters sucsazding to th) 
exclusion of brothers are exceedingly rare. 
Thus the motive is to my mind quite clear; 
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And here I would like also to deal with 
another.suggestion, namely, the suggestion 
that inasmuch as the suit is one for a declara- 

| tion against, the genuineness of the Will, not 
only is the onus of proving Ghulam Rasul’s 
signature a forgery, and of proving that hé 
did-not execute-it upon plaintiffs, but that 
further plaintiffs 
directly. I admit that plaintiffshave not prov- 
ed directly, by comparison of the signature, the 
admitted signature that it is not Ghulam 
Rasul’s writing but I am unable to see, that 
the law requires this. No doubt ‘in ‘a. sense 
the initial onus “is on plaintiffs, If they 
produced no proof at all—if no evidence had 
been offered on either side,.the Court could 


have given plaintiffs no declaration; but they ` 


have shown that. in 1872 
when notwithstanding Mr. 
ious theories,-it is clear to me that the 


on occasions 


Will must have been mentionedañd produced’ - 


if it existed, not the faintest whisper of its 
existence was heard; that Kamil Din secured 
thetnam and lambardart which he would not 
“have secured had there been a Will; and that 
Musammat Gauhar Bibi and her supporters 
. were satisfied by an agreemont of Kamil 
Din’s which.would never have satisfied them 
had a Will existed. They have also shewn 


that the attestations of the Will are suspicious: - 


in the extreme and they have adduced some 
fairly respectable negative evidence against 
the execution of the Will. In these cir- 
cumstances, in my opinion, a heavy onus lay 
upon defendants to prove the Will and their 
evidence is most unsatisfactory. Itis futile 
for them to call the document one more than 


30 years old and produced from ` proper cus-- 


tody; vide Amir v. Nur Mohammad a); in 
< thie country a presumption of gənuineness 


under section 99, Indian Evidence Act, has 
to be applied with caution, and in-my opinion ‘ 


it is fully rebutted by the facts and’ inferences 
set forth above. 


Grey’s ingen-' 
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. and relied upon by her. 


must prove the forgery : 
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not in existence in 1872, ‘therefore, limitation 
vertainly. did not begin to run from that year. 
Bat it is said that it bagan to ron at-latest in 
1888 when, #0 it is asserted, the Will was 
openly mentioned by Musammat Gauhar Bibi 
The Will being for- 

gery the burden of proving its existence in 
1888 lies very heavily on the defendants. It 
must be established that this very Will existed, 

whether by unimpeachable direct testimony or 
by circumstances from which inevitable in- 
ferences can be drawn, aud what do we find? 
We shall see as we go on thatit becomes more 
and more certain that the Willis a late con- 
coction and must have been written after the 
settlements of 1868. 

` Musammat Shams Bibi haring died in 1887, 

her death was reported to the -patwari, with 
a view to mutation of names, on Novem-_ 
ber, 22nd of that year. On November 25th; 

mutation’ was sanctioned ju favour of Musani: 
mat Gauhar Bibi alone. The'death was re-- 


. ported and mutation in favour of this lady 


‘The whole question is one of fact, and T. 


would hold without-hesitation that the doou 


ment was not executed in 1872. by Ghulam 
Rasul and is in fact a forgery. 


The question oflimitation, which is here vir- 


tually a question of fact, comes up next for- 


decision. It can only be decided after a- fall 


finding on the facts, and it is for this reason. 


that J have discussed the early history of 
the matter at Buch length. 
JA 82 P. R. 1908 5 -110 P. L, R, 1908. 


The Will was. 


was recommended not by Kamil Din but by 
Kbuda Bakhsh. Kamil Din did not hear of it 
at once; but when he did, we find him on 14th 
February, 1888, putting i in an application on 
behalf of the co-wife, (Sultan Muhammad, 
brother of Kamil Dim is noted as present at 
the hurried mutation of 25th November, 1887, 

but he denies it and I am of opinion ‘he is 
telling the truth. Having the same interest 
in Musammat Raushan Bakht as Kamil -Din, - 
he could not have agreed to that mutation. No 
one even whispered the word Will in these 
proceedings). Upon, Kamil Din’s intervention 
an enquiry was made on the spot by the. 
Tahsildar which is most important. It was_ 
held inthe presence of Musummat Gauhar Bibi; 

who made an important statement on 24th 
February, 1888, andit-ended with an elaborate 
report-by the Tahsildar, dated the 23rd March 
1888. Afterit had pone to the Deputy Com- 
missioner: two applications by Musammat 
Gauhar- Bibi. arrived which were duly sent 
on in continuation. To my mind the state- 
ment of this lady óf 24th February, 1888, 
makes it virtually certain that no Will suck 
as that now propounded was at that’ time’ 
present to her mind or in existence at “All, 
She begins by stating that ‘the co-wife Rau- . 
shan Bakht had been divorced by Ghulam 
Rasul 32 or more years before that (t. e., 


about 1856), and that, she never held posses- 
: | 8ion-of any. of the property. - 'Then she goes 
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~ on—"All the propərty - was, made over to. me 
by my husband: Ghulam Rasul, who died 17 
years ago” and: later— ‘When Musammat 
Shams Bibi: died: I- got mutation of names 
offected in my favour b2c1u32 I had a right 
even bafore and after her death.” Are these 
passages compatible with a Will in which 
Musammat Shams'Bibi was made first heiress. 
Then, speaking of Kamil Din’s. purpose of 
gotting mutation in his own name after 

` Ghulam Rasul's death, she says she interven» 


“ed, where upon Kamil Din executed in her.” 


favour the agreement of 3rd April, 1872, ani 
‘it was bocause of this agresment: tat I 
tomporaraily relinquished my right” to succaed 


at once. The whole statementis sə circum- ` 


stantial and clear that the suggestion that 
she. was an ignorant pardanashin woman and 
had baen kept in the -dark, falls to the 
ground. She gives plain and intalligible ex~ 
planation of what had “passed, and in doing 
g)‘she makes not the smallest allusion t> any 
Will. Her disputs, at the time, was with 
her cə-wife. That co-wife was excluded by 
the Will. Is it conceivable that Musimmat 
Gauhar Bibi would not, when actually ques- 
tioned at length, have put forward a docu- 
ment ‘like that which gave her all she 
wanted ? She not only mentioned n> such 
document, but she actually made an assertion 
of importansa direstly. opposed tə it3 provi- 
sions. In my opinion the conclusion to bs 
~ arrived at is fairly obvious. 
The Tahstliar sesms to! have considsred 
_ the caso carefally. ` He says it cannot’ ba 
ascertained why Musammat Shams Bibi was 
preferred to Musammat Gauhar Bibi in 1872 
Evidently not a whisper of the existence of 
a Will in favour of the-elder lady came 
“to his ears, though his enquiry was made 
on tha spot. He essays the explana- 
tion, which 1 have already said is, I consider, 
‘the true one, namely, that Kamil Din wished 
.ta-postpone all dispute regarding the position 


and rights of Munsammat Raushan Bakht.- 
Turther, he makes the important statement. 


corroborating my view “of why Musammat 
Gauhar Bibi allowed her’ mother-in-law +) 
succeed, that tho two ladies livel together, 
that the younger really had ‘possession 
“and control all along, and that the entry of 
~ the elder -lady’s name in the papers. was 
_ -little more than a form. 
: The dispute was compromised on 18th 
” April, 1888,.Musammat Gauhar Bibi taking 
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five villages and the other lady one. Again — 
we find no allusion to any Will, and the: 
powers of the former tə alienata are not men- ` 
tioned, though we find them stated in thie 
Will. On the contrary both ladies acknow-' 
ledge that they have no powor of alienation. 
The only documents in which, by the 


“.ntmost stretch of imngination, mention of a. 


Will or- indication of the existence of a Will 
can be found, are the two applications for~- 
warded by Tahsildar tə the Deputy Commis-: : 
sioner in continuation of his report. These 
were written by Muhammad Khan, witness, . 
and the sentence relied ap%n by Mr. Grey is -- 
that containing the words Ghulam Rasul nai - 
shuru mars men wasiyat kar di- thi, that 

Musammat Raushan Bakht should have no- 

thing. To my mind itis inconceivable that 

this should mean that MusammatGanhar Bibi 

held a written Willof Ghulam Rasul’s.. The . 
phraseology is rather against the supposition | 

.and the entire absence of all mention of the 
Will in the lengthy proceedings held by the 
Tahsildar isdend against italso. The meaningis 
that the Tahsildar should know that Ghulam 
Rasul when he‘fell ill intimated that the cə- 
wife should have nothing. Muhammad Khan, 

thé, writer of the applications, is a Zrildar 
and presumably a man of intelligence, if not 
of honesty. If he had really seon the Will, 


-a3 he says he did, at the tims he wrote the 


applications, which were deemed so important 


- that two were written and sent by different 


means to ensure one at least reaching the 
Tahsildar, he would not, knowing the importance 
of the Will (if it existed) and being awarethat 
the enquiry was complete, have let the lady -- 
rely upon a mere vague reference to a Was- 
yat”? - Would he not have sent a copy of the 
Wil with each petition? Would he not even ~ 
have sent the Will in originalwith the petition 
that went by hand of à servant? Surely Mu- 
sımmat Gauhar Bibi and her -advisers would 
have wished to let the Tahsildar see that there 
was game solid foundation for the assertion of 
the existence of a Will especially seeing that 
the assertion was so belated? In short, 
I would -hold ‘that there is no -proof, but 
rather all possible diaproof of the existence in 
1888 of the Will in suit. Muhammad Khan 
Zatltar andthe other witness Fazal Karim 
have in my opinion spoken falsely. £ 
The same general rezult comes out m the 
proceedings inaugurated in 1899 by Ghulam 


. Muhammad (plaintiff No. 1)’ to restrain waste 


. z x 
Vol. IV] 
RAM PERSHAD v. RATTAN CHAND. 


by Musımmat Gauhar Bibi. Though she said 
on llth January, 1909, that plaintiff had no 
coucern with the estate, at the énd she made 
a reference which reads like an allusion to 
possible reversionary rights ia him; and she 
mentioned ns Will, though she mide her state- 
ment on solemn affirmation and was apparent- 
ly fully questioned. 

The Will did make itg appearance in the 
year 1906 in connection with the suit on a 
gift of 1905. I need not go into details. Tho 
existence of the Will then does not hurt the 
plaintiff. My finding on the question of fact 
as to when the docament cuma into existence 
and plaintiff’s right to sue arose is then this. 

Plaintiffs have shown piims facie in the 
only way in which such a thing can ordinarily 
be shewn, that i4 did not exist in 1872, or 
1888, or May 1900, and it is undoubtedly a 
forgery. Defendants in these circumstances 
have to shew that the document existed more 
than 6 years before suit, for I would apply 
article 120, Schedule IT, Limitation Act, 
that is, before 2rd August, 1900, and they 
have hopelessly failed to do so. The whole 
case is really based on question of facb and 
I find that the lower Court's decision of 
those questions is sound and correct. I would 
dismiss the appeal with costs, 1 should note 
that article 91, Schedule II, Limitation Act, 
cannot be applied. for see Hurri Bhusan Muker- 
ji v. Upendra Lal Mukerji (2), where it waa 
laid down that this article does not apply at 
all to Wills. Article $2 does not apply because 
this Will was neither “issued” nor registered”, 
Article 93 does not apply in all probability, 
for itis doubtful whether any attempt to en- 
force the Will aginst the plaintiff has yet been 
made. Buteven if article 91 or 93 does 
apply, the result asrogardy this suit is the 
same as the result of the application of article 
1293. This ia what I meant by remarking 
that the question of limitation here is virtu- 
ally a pare question of fact. i 

Kensington, J, —The final ordérs in this case 
have been delayed for a very long time, ut 
first because L was not sure that I could accept 
all the conclusions of my learned colleague,and 
latterly for a reason which need not be 
specified, ' 

I have now reconsidered the case and am 
not prepared to differ with my brother Judge 
on thg main question of fact whether the Will 


of 3th January, 1872. was really executed in 
(3) 260. i at p. 7, 231. A. 97, 
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the life-time of the supposed testalor, Ghulam 
Rasul. ` There ara certainly many indications 
in favour of its being a later forgery, and 
though the circumstances under which it was 
eventually put forward over 30 years later 
would not in my opinion warrant the prose- 
cution of any particular person for forgery, I 
agree that the Will'cannot be treated as genu- 
ine document execated by Ghulam Rasul. 
I have no difficulty in agreeing with the re- 
maining findings of my learned colleague. I 
observe that tho supplementary groand of 


appeal was not pressed before us. 


As proposed by him the appeal is dismissed 
with costs to the plaintiffs. 
Appeal dismissed. 


(s. 0. 87 P. la. R. 1909.) 
PUNJAB CHIEF, COURT. 

Secoyy Civiu Appear No. 1031 or 1904, 
November 26, 1906. 
Present.— Mr. Justice Johnstone and 

Mr. Jastice Chitty, 2 
RAM PERSHAD AND ornens—Puaintires—- 
APPELLANTS 
versie 
RATTAN CHAND—Derexpaxt— 


R¥sPonDENT, 

Jurisdiction of Court—Valuation of suit—Acconnta, 
suit for—Course of appeal—Contract Act (IX of 1872), 
8. 253 (10)—Partnership—Dieeolution by death of a 
parine: who 18 member of joint Hindu family—Lamit. 
ation Act(XV of 1877), s 19, Sch. IT, art. 108—Achnow- 
ledgment—Accounts, sut for, after dissolution of 
purtnership—Kvidence Act(I of 18721, 38.78, 86, 92— 
Evidence—Oral evidence as to contents of a document. 

In a suit for accounts where the plaintiff haa valued 
Jus claim ata sum not excecding Rs. 6,000, appoal 
against the preliminary decree passed ın favour of the 
plaintiff lies to the Divisional Court and not to the 
Chief Conrt. 

When im a case appeal lies to the Chief Court but is 
filed in and heard by the Divisional Court and w 
further appoal is filed in the Chief Court, the further 
appeal may be converted imtoa first appeal, if this 
course docs not prejudice any of the patties. ~ 

Hanna Lal v Abdul Astz,.58 P. R. 1902; Manna Lal 
v. Samandu, 46 P R 1906; 94 P L R. 1906, Gulab 
Ehun v. Abdul Wahab Khan, 81 C. 365, distinguished. 

In the case of a joint Hindu family carrying ona 
trading business, the ordinary rules of partnership do 
not apply in toto; the concern must be governed also 
‘by rules of Hindu Law, and ono of such rules would 
be, that the death of one member of the family can- 
not opperate to dissolve the family partnership. But 
where a partnership is composed of certam indivi- 
duel members of a joint Hindu family and outsiders, 
the relations of the parties are governed by tho 
ordinary Law of Qoutract and not by Hindu Law, 
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Anant Ramv. Channu Lal, 25 A. 378; Sokhanadha 
Vaunnimundir v. Sokkanadha Vannimundar, 28 M. 3+4, 
relied upon. 

Somo of the members of a joint Hindu family 
. entered into a partnership with outsiders by a deed 
of partnersiup. The deed did not show that the 
members of the family were acting on behalf of the 
„family. 

“Tt was contended that on tho, “death of one of 
the members of tho family the partnership was 
dissolved. , 

Held, that the contention was valid 

Held, also, that no extraneons ovidence was admissi- 
ble to prove that the members of the family were 
acting on behalf of the family in the concern and not 
in their individual capacity. 

Asuit for accounts after the dissolution of a part- 
_ nership is governed by article-106 of the Second 

Schedule of the Limitation Act. f 

Copies of documents, required by section 78 or 86 
of the Evidence Act to be cartified, are not admissi- 
ble “in evidence when they are ‘not daly certitiod. 

The Chief Court held that the several acknowledg- 
-ments reliod on by the plaintiffs did notextend tho 
period of limitation as they did not fall within the 
-purview of section 19 of the Limitation Act 


Further appeal from the decree of the Divi-` 


sional Judge, Amballa Division, dated the 16th 
August, 1904, reversing the order of District 
Judge, Ludhianu, dated the 9th November, 
1903, decreeing plaintiff’s claim. 

- Messrs Govldsbury and Grey, and Pandit 
Sheo Narain, for thẹ Appellants. 

Bhagat Telavar Das, for the Respondent. 


f& Judg=ment.—this was a suit by tke 


plaintiff Ram Pershad and his sons, against 


the defendant Rattan Chand for dissolution” 
- of partnership and settlement of accounts? 


The plaintiffs valued their claim at Rs. 3,000, 
but offered to pay additional Court-fee on 
any farther sum which might be nwarded. 
The District Judge passed a preliminary decree 
ordering thatthe partnership stand dissolved 
as from Ist April 1897, appointing receivers, 
and ordering accounts to be taken. 
that decree the defendant appealed to the 
Divisional Judge who held that the plain- 
tiffs’ claim was barred by limitation and 
dismissed the suit. The plaintiffs do not 
appear to have argued in the Divisional 
' Court that that Court had no jurisdiction 
“to hear, the appeal, bat the poina has been 
: taken here and may be conveniently disposed 
“of forthwith. It is not of much practical 
‘Importance in the present’ case as the only 
result of a want of jurisdiction on. the part 
of. the Divisional Judge would be to convert 
this into a first appeal, the position of the 
parties being reversed and defendant com- 
` mencing as appellant, 
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[ei as correct 


- who confirmed the first decree. 
- was ultimately decided by the Subordinate ~ 


Against ~ 


lam, however, clearly 


{1909 


+ 


of opinion that the Divisional Judge had juris+ © 
distion und that there has been no mistake. 
For the plaintiffs-the cases of Manan Lal v. 
Abdul Aziz, (1) and Mana Lal v. Samandu (2) 
were relied upon. - These, however, were 
cases .in which the Court had proceeded 
to a final decree and awarded in favour of 
plaintiff an amount exceeding Rs. 5,000. I 
entirely concur with those decisions. Itis I 
think well settled (1) that no ‘Conurt-can 
pass a decree for a sum in excess of - its 
pecuniary jurisdiction “and (2) that if- a` 
decree be passed in excess of Rs. 5,0)0. it 
is the amount of the decree and not the 
plaintiff's original valuation of his claim 
which regulates thocourse of appeal. Here, 


- however, we have no final decree, nor an 


award of any fixed sum, but only a preli- 
minary decree in a paitnership suit. In such 
a case, it appears to mie, the only possible 
valuation for purposes of appeal is that at 
which plaintiff originally estimates his claim. 
This was evidently Chatterji J.’s view in the- 
case first cited, as appears from his-remark at 


theendof the first para on paze 221, though , ` 


the instance he quoted is that of the dismissal 
of the suit, The same view was.clearly accept- -` 
by the ’~ High Court at - 
Calcutta in‘the case of Gulab Khan v. Abdul - 
Wahab Khan (8). There- the plaintiff valued - ` 
his claim at Rs. 5,000—‘approximately.” A 
preliminary decree was passed by the Sub- 
ordinate Judge from which an appeal was | 
-preferred to,-and heard by, the District Judge, 
The suit 


Judge anda decree ‘in excess of Rg. 5,000 

passed in plaintiffs’ favour. It was beld 

that against [the final decree the appeal lay 

to the High Court, but the District Judge's 

jurisdiction to hear the original appeal was’ 
not questioned. I may. mention that the 

provisions of-section 21 of the Bengal, North- 

Western Provinces and Assam Civil Oourts - 
Act, 1887, are almost identical in this res- - 
psct with those of section 39 of the Punjab 
Courts Act, 1834. For those reasons I am of: 
opinion that the Divisional Judge had juris-. 
diction, . and that the appeal before us must ba 
regarded as a farther appaal. Onit the only, 
pint for determination is whether the plain- 

tiffs’ suit is „barred by limitation. 

(1) 539P. R. 1993. 


2) 43/2. R. 1993, 9b P. L. R. 1995. ne 
3) 31 0. 860. IS 
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” - The first fict to be ascartained is whether 


the partnership, created beween the parties by 
the agreement of lst Saptember 1893 was dis- 
solved bafore suit filed, and if so, ou what date. 
It is admitted that Karam Chand,-one of 
the partners, died on 7th January 1897 and 
the Divisional Jadge has found that by the 
ordinwy rale (section 253 (10) of the Indian 


Contract Act) his death dissolved the partaer-- 


ship. Tor the plaintiffs it is argued that 
Kam Chand and his son Rim Pershad were 
members ofa joint Hinda family, that the 
family, and not any individual membar of 
it, was the partner of Rattan Chand, and 
that the death of ons member of the family 
would not affect the continuanes of the 
partnership. There is no doubt that in the 
case of a joint Hindu family carrying ona 
triding basiness the ordinwy rules of part- 
nership do not apply zu tolo; the concarn 
must be governed also by rules of Hindu Law, 
and one of such rales would ba that the death 
of one member of the family cnsob operate 
to dissolve the family partnership. Bat 
itis equally clear, that where a partnership 
is composed of cartain individual members 
ofa joint Hinda family and outsiders the 
relations of the parties are governed by the 
ordinary law of contract, and not by Hindu 
Law. See Anant Ram v. Chanu Dal (4) 
and Sotkanadhi Vaunimundir v. Sokknadahrz 
Vannimundir (5). The agreement of lst Sep- 
tember 1393 has boen translated, and after 
reading it carefully I can only construe it as 
being an agreement between the three in- 
dividuals, Karam Chand, Ram  Pershad 
and Rattan Chand, who are, moreover, the 
three executing parties. Thera is nothing 
in the document to indicate (and of this no 
extraneons evidanca would ba admissible) 
that it was not really the parties to the 
nzresment who were partners, bat that 
Karum Chand and Ram Pershad were acting 
as members of, and on bahalf of, a corporate 
body. It, no doabt, appears from the doca- 
mont that there was a firm of Karam 
Chand Ram Parshad, which was to finance 
the partnership but this does not really 
affect the question one wry or the other. 
If it was in such a casa the intention thas 
the family and nob its individual members 
should be the pirtners in the basiness, such 


an inteftion would, in my opinion, have to bs 
4) 25 A. 878. 
6) 29 M, B44, 
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clearly indicated in no uncartain way by the 
document itself. I would, therafore, hold 
that Karam- Chand, the individayl, was one 
of the members of this firm, and that by his 
death on 7th January 1897 the firm was 
dissolved. I may add that even if this view 
ba not accepted, the evidence of subsequent 
events points to a termination of tho part- 
nership and a ecassition of the basiness at 
latest from lst April 1897, as indeed was 
found by the first Court. In this view of 
the case, article 106 of theSecond Schedule of 
the Limitation Act clearly applies ond the 
plaintiff is given 3 years from the date of 
dissolution in which to sue foran account. 
The suit was not filed natil 23rd July 
1902, more than 5i years after 7th Janu- 
avy 1897, the date, ab which, in my opinion, 
time began ‘to run. The plaintiffs, however, 
rely on 5 documents as amounting to acknow- 
ledgments within the meaning of section 19 
of the Limitation Act. These are :— 

(1) The jawab dawa. 0f the defendant 
Rattan Chand in. a suit brought by plaintiff 
Ram Pershad against him in the Gwalior 
State, dated the 11th August 1898. 

(2) A supplemental jawab dawa in the 
same suit, dated 4th March 1899. 


(3) Pleas of the defendant Rattan Chand 
in a suib brought aguinst him by plaintiff 
Ram Pershad, in the Ludhiana Cours, darted 
13th October 1899. 

(4) A statement by the defendant as a 
witness in the same suit dated “8rd January 
1800. 

(5) A statement by the defendant before 
the Local Commissioner in the same suit, 
dited 13th and 14th May 1900. 


It must be borne in mind that the liability 
which the plaintiffs assert that defendant 


_ has acknowledged is the liability to render to 


the plaintiffs an account and not acknowledg- 
ment of any indebtedness which defendant 
has consistently thronghonut denied. The para. 
relied on in the 1st document, the jawab dawa 
of llth August 1898, is No. 8 in which 
Rattan Chand stated that in the deed of Ist 
September 1893 the contracts in the Punjab 
and the shop in Ujjain wero entered as 
joint; that no accounts had yet been settled 
about the Panjab contracts, that from an 
account defendant would be .shown to be 
entitled to a large amount from the plaintiff 
and that as long as those accounts were not 


taken on 
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settled the claim against - Ujjain shop was 
contrary to law. 


_ It would, in my opinion, . be ata the. 


provisions of section 19 ins very dangerous 
manner, if such a plea were held to be an 
acknowledgment of any ability. The inten- 
tion of the defendant was so evidently pre- 
cisely the opposite, namely to put forward 
aclaim against the plaintiff, and insist that 
it was his right to demand something from 
the plaintiff. Bat there are other objections 
to the admission of this document. It and 
No. 2 are not cartified as required either by 
section 86 or section 78 of the Indian 
Evidence Act. They are, therefore, at present 
clearly inadmissible in evidenca. Then again 


' unless they are to be used.to save time until‘ 


. llth August 1898 and 4th'- March 1899 res- 


pectively, (and this it will apperr is not the 
case) they are useless as acknowledgments as 
they are both dated more than 3 years before 
suit filed. As to the statement of 4th March 
-1899, [am quite unable to find in it any 
indication of any acknowledgment of any 


right whatsoever. I may add that the first of ~ 


the ‘Gwalior “ documents appears to have 
been signed by defendauts’.pleader. It might 
be quastioned how far such pleader was an 
agent duly authorised to make such an ac- 
knowledgment. Butfor the reasuns above stated 
I consider that neither the document of llth 


August 1899, nor that of 4th March 1899, 


can be relied on to extend the time for plain- 


: tiffs’ suit, 


We then come to No. (3) which is a state- 
ment of Rattan Chand’s pleas in the Lud- 
hiana, suit. This documentin point of date 
is within 3 years, both of the date from 


avhich time began to run and also of the date 
“on which this suit was filed. It appears to 


have bean signed by Rattan Chand. 1f, there- 
fors, it,contained any acknowledgment of 
liability it would, nodoubt, serve the plaintiff’s 
purpuse. But I am unable to see that it does. 
There is not a suggestion in it of an existing 
partnership or of any liability to account to 
the plaintiffs. It consists of a categorical 
denial of certdin paras. of the plaint and a 
number of defences to that suit. 

The document No. (4) may be disregarded 
as it does not appear to have been signed 
` by the defendant. 

As to No. (5) it is a statement of defendant 
the 13th and 14th May 1900, 
before a Local Commissioner. It containg no 


¢ 
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acknowledgmént of auy kind by Rattan - 


Chand, but even if it did, its date, more than 
3 years after 7th January 1897, would render 
it useless for the purpose of section 19. It 


~: fusca 


was, however, argued that the concluding. . 


words, “Iam a partner with plaintiff 
in the profits of the: Ludhiana contract,” 
amounted to an «admission of an exist- 
ing partnership. Tt is hardly necessary 
to point out that if (as was the case) ` 
the partnership had been dissolved by law 


more than 3 years previously, a statement of ` 


such a nature by one of the parties could not 
revive it. An express agreement by both 
would be necessary to createa new partnership 
between the survivors. But the document 
must be read asa whole and from that it 
will appear: “that defdndant was claiming from 
plaintiff asum of about Rs. one lakh in all; 
and that the words.relied on meant merely 
that he was entitled to a share in the pro- 
fits of the Ludhiana contract, thongh the 
business had been financed by Ram Pershad 
and his father, and not thatthe partner. 
ship was still subsisting. 1 would hold, 
therefore, that there has been no acknow- 
ledgment by Rattan Chand or his duly 
authorised agent sufficient to give rise to œ 
new- period of limitation, and that the plain- 


tiff’s suit is barred by time. I would dismiss | 


the appeal with costs. : 
Appeal ‘dismissed. 





(s. 06. 29 P. L. R. 1809; 92 P. R. 1608; 155 P. W. B. 
h 1908 à 


PUNJAB CHIEF COURT. i 
Seconp Crviu APPEAL No 157 oF 1904. 
March 12, 1908. 4 
Present:—Mr. Justice Robertson and 
Mr. Justice Kensington. 
GHULAM HAIDAR AND OTHEkS— ` 
PLAINTIPFS—ÅPPELLAATS ` 


* COr8EuUE 
PHAPHAL AND OTHERSE—DEFENDANTS— | 
RESPONDENTS. 


Custom—Succrasion—Muhammadan Law— Dau gh ters 
—Crllaterals—Natkani Biloches of Sangarh tahsil, , Dera 
Ghazi Khan District, | 

Among Natkani Beloches of Sangarh tahs:l, Dera 
Ghazi Khan District, “there is no proved custom by 
which daughters are excluded from inheritance in 
tho presence of collaterals. _ 

Further appeal from the decree of A. E. 
Martinean, Esquire, ° Additional 'Diwisional 
Judge, Multan Division, dated the ah Janu- 


ary, 1908. 
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+, Mr. Shah. Nawaz; for the Appellants. 
Mr. Shelverton, for the Respondents. 


“‘Judgment:—tThe following’ pedigree 


showa the relationship of the parties : — 


am 


Ghul 
Haidar Khan G 
plaintiff No. 8.. 






| 
Buta 
— $ 


)» 
: + 
Fatteh Ali. 
No. 2, 


> 


died sonless 
Taggu plaintiff 





S 


Mut. Jannat Mut. Sabhal 
dft. (alive) 


NUR KHAN (ancestor 


) 

bce : 
Gamman Naurang 

| 


| 
| 


` Kalu—married to Bakhshan Vaura 


` 


(died) 


e) 


Musammat Jindo plf. No.1 “——~-———- 7, 


r 
Mut. 
1 


TIA 


dft. 


` The defendants are the daughters of Kala, 
deceased, and are in possession of his estate. 
The plaintiffs, who are collaterals, in various 


degrees, claim the property on the ground . 


that by custom the. collaterals are entitled 
to exclude daughters. ‘The parties belong 
to the large Natkani Biloch tribe, their special 


petty sub-division being the Balwani branch.. 
It may be noted at once that in the village. 


‘Mangrotha, to which the parties belong, there 
are Natkanis of various pstty sub-divisions, 
shown in the pedigree table, as ‘the learned 

Divisional Judge points out at page 11, line, 
27 as all descended from a common ancestor. 
‘These petty branches, it appears, simply take 
their names from some particular ancestor of 
the tribe, very often a very recent ancestor. 

The decision of both the lower Courts is that 
the plaintiffs have failed to prove the existence 
‘of any "special custom by which collaterals 
atch as they exclude daughters frore the in- 
“heritance. Consequently in accordance with 
the principles laid down in Daya Ram v. Sohel 
Sing} (1), itis nacassary to’ fall back on 
Muhammadan Law, which is the personal law 

(1) 110 P. B. 1908 ; 81 P., L RB, 1907. 
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of the parties. The Courts have.accordingly 
passed a decision in accordance with that 
law.. From this tlie plaintiffs appeal, alleging 
the existence of the custom they set up. 
Mausa.Mangrothais situate in the Sangarh 
Tahsil of the Dera Ghazi Khan District. 
One point on which great streas has been 
, laid by the learned counsel for the appellants 
may be disposed of first. Itis true that in 
1896, Bakhsh and others brought a suit ’ 
against -Musammat Jindo and her daughter’ 
for a deolaration that an -alienation by ` 
: Musammat Jindo in favour-of her .daugh- 


^ ter’s son was invalid against them. They 


- obtained a decree no doubt, and it is true 
„that Muhammadan Law was not specially 
-pleaded but a gift was set up. This case, and 
the subsequent ‘snit by Musammat Phaphal 
against her mother cannot be-in any way held . 


"to act as resjudicata, but the whseuce of a 


direct setting up of Muhammadan Law on the 
part of the present’ defendants may be taken 
as a piece of evidence that they did not at that 
time believe themselves to be under Muham- 
madan Law. Seeing that they are ignorant 
women, we do not think that this: amounts to 
much, or that anything in either of those cases 
debars the present respondents who’ are- in 
possession from denying that there is any 
custom binding on’ the parties which en- 
titled’ the plaintiffs to oust them. irom. their 
father’s estate., 


Coming T to the question before 1 tas. 

To begin with thé Sisa t-am of 1874. 
The question No. 10 is, “Can daughters sgùd- 
ceed -i: the presence of sons’ ? And the 
answer is that custom does-not give the 
daughters a share, But Muhammadan Law 
does. That-in general daughters do not claim 
their share’ but leave it to the good feeling 
. of their brothers, but’ that when they do 
choose to claim they c&n enforce their claim, 
and the Courts will, if necessary, fix it 
according to Mahammadan Law, anditis'noted 
that in several cases daughters of the Natkuni 
trihe, to which the parties 700E; had" enforced 
their rights, 

In answer to question 40 inthe Riwaj-t-am 
of the present. settlement we have ‘some- 
thing similar.” The: question is: Under 
what circumstances can daughters succeed 


to inheritance P -~ The ,. answer is that 
daughters in all cases could claim their 
share under Muhammadan Liaw. The 


ty 
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answer to the question 28 given in the English 
Volume of Customary Law is quite different. 


’. So is the general. answer to question 40. The 


explanation appears to be that the sections of 
the Natkani tribe which are mentioned 
in the note on question 40 in Mr. Diack’s 
Customary Law as following Mphammadan 
Law, pure and simple, aie those sections 
which belong to the Sangarh tahsil, in the 
separate vernacular Riwaj-i-am` of which 
tahsil the -answer given above, t.6., that 


| daughters can claim their share according 


to Muhammadan Law, is recorded. 

There is an entry in the shajra nasab of the 
Mangrotha village, which, though not abso- 
lutely clear as to all particulars, shows dis- 
tinctly that one Musammat Sohagan a woman, 
succeeded toa share of ancestral property: 
Musammat Sohagan belonged not merely to 
the Natkani tribe but to the Balwani 
Branch. à 

As regards the evidence, oral and, otherwise, 


> on the record it is -overwhelming in favour of 


the view that among the Natkani Biloches of 
Sangarh tahsil daughters do- succeed to their 
fathers’ estates. The argument that the 
instances given are not within the petty sub- 


` Divisions of Balwanis is one which we think,. 


has no force. Inthe village of Mangrotha 
itself, in which it is clearly’ shown that many 


. . instances of female succession have occurred, 


of the village and” tuhsil. 


` there are many of those petty sub-divisions and 


we see no reason to suppose that any custom 
such as that set up by the plaintiffs obtains 
among thesmall sections of Balwan is Natkanis 
and not among the other branches. 

There is no reason to suppose that there is 
any distinction in this matter between the 
branches of Balwanis and the other Natkanis 
So -far asthe 
eyidence in this particular case goes ib is 
strongly in favour of the defendants. 

As regards authorities those quoted to us by 
the learned counsel for the appellants have 
been all examined and considered. 


In Bakhat Sawat.y. Sardar Ehan(2)it was held < their doing so.’ 


“bya Division Bench of this Court, in a case 
between Gormani Biloches of the Dera Ghazi 
Khan taksil that “widows get not life interest 
in their husbands’ ancestral property, and 


daughters do not succeed to any part of their - 


Inte father’s ancestral property in presence 
of his collateral relatives.” The parties were 


not, Natkanis, and wey resided in another 
J19 P, R.1907. 
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tahil and the judgment in Kian Muhemmed 
v.- Sher Muhammad, Civil Appeal No. 199 of 
-1895, unpublished, was not brought to their 
notice. ‘lhe ruling does not appear to have 
any direct bearing on this case. 


In Musammat Amino v. SajawalKhan(8), ib oy 


was held by another Division Bergh that 
among Lund Biloches of theDera Ghazi Khan 
-District daughters had failed to prove their 
right by custom to exclude the plaintiffs’ 
collaterale. No mention is made in that case 
either of the decision in Civil Appeal No. 
199 of 1895. 3 

But it appears to us that as regards author- 


‘ities the matter is concluded by the decisions 


“of a Division Bench of this Court (Roe and 
Frizelle, JJ) passed in the caseo Khan 
Muhammad v. Sher Muhummad and others, 
No. 199 of 1895. The parties in- that case 
were Natkani Biloches of the Sangarh tahsil 
as in this case. In that case when the appeal 
first came before this Court a remand was 

made. In the course of their remand order 
written by:Sir Charles Roe it is remarked,- 

“Itis notoridus ‘that in frontier districts, 
where the influence of the mullas is great, 
many tribes think it a point of honour or 
religion to followMuhammadan Law although 
they are absolutely ignorant of its provisiors, 
and all the facts disapprove the assertion.” 
The remand was on two points, but we are only 
concerned with the first— 

“Are the parties as regards succession to, 
and the powers of dispcsal of, ancestral land 
governed by Muhammadan Law orby custom’’?P. 
In the final order it 18 stated— 

“The return shows that in this tahsil there 
are 49 villages. In ten of these the Natkani 
Dalkani hold shares but they do not own any 
entire village. In 126 villages other Biloches 
hold shares. As regards nearly all. the vil- 
ages the statement of the patwaris (22 in 
number) is that they fullowMuhammadanLaw, 
and 16 instances among the Natkanis Dalkani 
and 459 amongst other Biloches are given of 
Further on itis said “the 
conclusion at which we arrive is not that the 
Biloches strictly follow Muhammadan Law, 
but that the custom of agnatic succession ig 
greatly influenced by the spirit of Muham- 

madan Law, and danghteisare often allowed 
to succeedin the absence of sons and some- 
~ times though more rarely, even in the présercoe 


of sons. -The Natkani Dalkani show the 
(8) 87 P. R, 1898, f 
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greatest favour to daughters and allow them 
to take what wonld be regarded as their 
share by Muhammadan Law.” 

The final decision was in favour of the right 
oÈ tho daughters to succeed. The enquiry 
was extraordinarily complete and exhaustive 
` and the judgment was written by.n high 
guthority on the question of agnatic 
succession. 

We think it quite clear that pracisely the 
same conclusion must become to in this case, 
We are not prepared to say that Natkani 
Biloches are governed in all matters and par- 
ticulars by Muhammadan Law, but we have 
no doubt that they,in the Sangarh Thasil, fully 
recognise the rights of daughters to succeed 
in accordance with the principles of that law. 
Nothing has been urged which leads us to 
suppose that the petty sub divisions of Bal- 
wanis differ in any way inthis respect from 
the Natkani triba of the Sangarh tahsil. 

The appeal accordingly fails and is dis- 
missed with costs. 

Appeal dismissed. 





(sc 98 P. L. R. 1909; 91 P. W. R 1209 ) 
PUNJAB CHIEF COURT. 
First Civit Aparat, No. 792 or 1998. 
March 26, 1909. 
Present:—Mr. Jastice Kensington and 

` Mr. Justice Johnstone. 
GUL MUHAMMAD AND otners— 
PLAINTIFFS—APPELLANTS 
Tersus 


SARDAR FAQIR-MUHAMMAD KHAN 


AND OTHER S—DEFENDANTS— RESPONDENTS 

Custom —Pre-emption—Right by retson of relation- 
ship—Punjab Pre-emption Act(II of 1905),a> 2 (8), 12 
(a), 28, 29— Limitation Act (XV of 1877), Sch. IL, arte. 
10, 120 

The plaintiffs brought 16 suits of pre-emption 
on 18th April 1906 and claimed preferential right of 
pre-emption by reagon of their relationship to the 
vendor The sales, it was allegad, took place in all 
cases save ono in December 1999 when mutation of 
namas was effectod in favour of the veadees In one 
case mutation was not offected till February 1903. 
It was pleaded that the plaintiffs had no preferential 
right, and if they had, the suits were barred by 
limitation: = 

Held, that the right of the plaintiffs, who wore 
remote collaterals of the vendors, (9 to 11 dogrees 
removed), to inhomt the property within the moaning 
of section 12 (7) of the Panjab Pre-emption Act must 
bo enquired into. 

Held, also, that as the plaintiffs had aright to sue 
before the commencement of the Punjab Pie-emption 

Act, 1905, within the meaning of section'28, their 
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suits could mot be held ‘time-barred under section 29. 
The orders of mutation were pasand in December 
1999 and February 1903, but there was no finding 


` whether the sales were effected at an ewrlier date. ` If 


the sales were offectod before llth May, 189), that is, 
more,than 6 years bofore the Pre-empthon Adt'came 
into force, the suits had become time-barred under 
article 120 of. the socond Schedule of the Limitation 
Act and plaintiffs could not avail themselves of the 
special extonsion of timo for one year given by section 
28 of the Act. 3 

Thakaria v. Daya Ram, 143 P. R. 1907, 135 P. 
L. R 1903, followed Abas Alı Shah v Sher Zaman, 
22 P R. 1908, 122 P.L R 1908, 48 P W. R 1908, on 
this point not followed. 

Burta v. Fatteh Chand, 17 P R 1908 (F.B); 153 
P L R 1903(F B); 18 P. W. R 1998, referred to. 


Farther appeal from the order of H. A. 
Rose, Esquire, Divisional Judge, Multan 
Division, dated the 28th May 1907. reversing 
that of Bawa Mohan Singh, Munsif, Ist 
Glass. Dera Ghazi Khan, dated the 18th 
December 1906. decreeing the plaintiffs’ 
claim. |, 

Mr. Muhammad Shafi, for the Appellante. 

Mr. Shadi Lal, for the Respondents 

REFERENCE TO DIVISION BENCH. 

Rattigan, J—In this and the fifteen 
connected cases, referred to in the margin*, 
the questions involved are identical and 
the-order in this cise will apply equally 
to those cases. Briefly stated, the facts 
are, that plaintiffs claim in their plaints to be 
entitled to pre-empt the lands sold to the ven- 
dees and they base their claim on the ground 
of relationship to the vendor. The sales 
took place in all cases save one, in December 
1 00, when mutation of names was effected 
in favour of the vendees. In one case muta- 
tion was not effected till February, 1903. = 

Plaintiffs’ claim on all these 16 caseg was 
decreed by the Court of first instance. On 
appeal, the Divisional Judge remanded the 
cases for further enquiry upon the point 
whether by special custom the plaintiffs have 
a preferential ‘right of pre-emption by reason 
of thew relationship to the vendor. The 
first Court reported, in reply to this order, 
that no right of pre-emption in respect of rela- 
tionship exists in Sangarh éahstl The 
learned Divisional Judge accepted this report 
as justified by the evidence and held that ns 
under the law which prevailed before the 
Punjab Pre-emption Act of 1995 came into 
forge, the plaintiffs had no subsisting right of 
pre-emption as collaterals, their present suits, 
which were instituted on the 18th Apnl, 

* Civil Appeals Nos, 793 to 807, 
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1906, (that is more than one year from the 
date ‘of mutation) must bé barred under 
nection 29 of the said, Punjab Pre-emption 
Act. Heaccordingly dismissed the suits. ` 
Plaintiffs have applied to this Court for 


“revision of these decrees-under section 70 (1) 


(b) ofthe Punjab Cotrts Act, 1884, as amend- 
ed, and their applications have been admitted 
as further appeals. 

For the appellants Mr. Muhammad Shafi 
argued that their claim to pre-emption was 
based both-on custom and on the provisions of 
the Punjab Pre-empltion Act, and he contended 
that whether the claim was founded on the 
law as laid downin Act IV of 1872 or as 
contained in the later Act, the suits were 
within time. 

As I understood the learned Counsel's 
argument, his contention is, two-fold :—In 
the firat place, if the claim is based on 
custom, the suits are within time because 


article 120 of the Indian’ Limitation Aét, ` 


“1877, and ‘not article 10 thereof, would, 
admittedly, in these cases apply and 
the claims were preferred within 6 years 
from the date ‘of the sales and within one 
year from the date of the commencement of 
the’ Punjab’ Pre-emption Act, which came 
into force on the llth May, 1905. In other 
words, when the said Act came into force, 
plaintiffs had’ a subsisting right of pre- 
emption by virtue of a special: custom and 
this right was kept alive’ for one year from 
the date of the commencement of the said Act 
by section 28 thereof. 


In the second place, if plaintiffs’ right was 
founded on the provisions of Punjab Act IL 
of 1905, the suits were cqually within time 
inasmuch as section 28 and not section 29 of 
that Act must be held to be applicable there- 
to. Mr. Shafi’s argument upon this aspect 
of the question is that section 29 cannot re- 
asonably be held to be applicable to alienations 


“which took place prior to the date when tho 


‘Act came into force, inasmuoh as to -hold 
otherwise would be equivalent to holding in 
very many cases (and certainly in the present 
case) that the right of pre-emption given by 
the Act was barred under section 29 of the 
Act at the very moment when that right was 
given by the other provisions of the Act. This, 
the learned Counsel contends, could never 


. have been the intention of the Legislature, 


-who must in such cases’ have intended _to 


a 
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Act. 


|. [1909 


enact that to all cases of this kind the pro- 
visions of section 2% of the Act should be 
deemed to be ‘applicable. In support of his 
upon. 
the ruling in Thakaria v. Daya Ram (1) and. 
certain obiter dicta in Khan Zaman v. Fatteh 
Sher (2). | 

In the former case the eee | Judges ob-` 
serve: “Under the old Pre‘emption Act the 
plaintiff would not have succeeded in‘a claim 
to pre-empt, unless he could have proved & 
special custom which, it is suggested, he 
clearly could not have proved in this case.- 
Consequently it is urged he had no right to. 
pre-empt until that right was conferred upon 
him by'the new Act. Itis urged, therefore, | 
that the plaintiff, who had no right to pre- 
empt under the old Act and whose claim 
is created by that Act, comes within the 
purview of section 29 of the Act and not 
section 25 and that his suit is barred i in csn- 
sequence.” 

“Mr. Sukh „Dyal argues that as the plaintif 
had no right “to pre-empt before the -com- 
mencement of the new. Act, he'had -no right 
at the,commencement ofthe Act, and as’ bis 
right is one’created by the Act, section 29 
applies ond his right to sue is barred. 
We think this is a strained ‘interpretation 
to puton the Actand that the distinction ` 
between a right to sue anda right ‘of pre- 
emtion has been'overlooked. All‘that a limit- 
ation. clause deals with is theright'to sue, 
not the substantive rights on which a suit is 
based. Section “9 applies clearly only to the 
future. Section 28 is intendel to providea 
period of at least one year for all persons who 
had the right to sue at the commencement of 
the Act. Section 29 provides for the period 
of limitation in all ` cases in which the right 
to sue accrues after the commencement of the 
In this case as the plaintiff clearly 
had aright to sue atthe commencement of 
Act, though he might not have been able to 
establish his claim, he is entitled to the 
benefit of‘section 28 and had one year within 
which to suefrom the date of the commence- 
ment of the new Act [I of 1905.” 

In Khan Zaman v. Fatteh Sher (2), the 
learned Judges remarked— : “Although the 
sale took place long before the passing of 
the Pre-emption Act, the suit was filed after 


(1) 148 P. R. 1907; 135 P. L. R. 1903. `? 
(2) 83 P, R. 1907; 183 P. L, R. 1803, | 
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it came into force. Under clause (three) of 
section 2 ofthe Act, therefore, the claim must 
be decided in accordanos with the provisions 
of the Act and not otherwise, The suit has 
been filed within one year of the date of 


the commencementofthe Act and is, therefore, - 


within tims under saction 23 of the Act, the 
limitation being that provided We oe 120 
of the Indian Limitation Act, ” 

Mr. Shadi Lal’s arguments in ane are io 
the following effact :—If the cliim is based 

‘on ths liv aslviddownin Acs Iv of 1872, 
plaintiffs’ claim must failon the merits, a3 
they have failed to prove the spacial gustom 
ou which they relied. Both the wajib-ul-arz 
and the riwaj-i-am of the tahsil are against 
their contention, and they have not suc: 
ceeded in showing that the custom of pre- 
emption is nt correctly stited in those docu- 
ments. The lower Courts have concurred in 
holding that plaintiffs have failed to prove 
the- alleged special custom. No doubt, if the 
claim is bised on the old law, the present 
suits would ba 1n tima under section 29 of 
the new Act, batin this casa the claims must 
fail on the merits. 

Assuming, however, that the claim is based 
on ths statutory provisions ‘of the Punjab 
Pre-emption Act, 1905, plaintiffs’ right of 
pre-emption might prevail onthe merits, but 
their suit tò enforea would ba birrad under 
gection 29 of the Act, forif the plaintiff claims 
his right under the provisions of the Act, that 
right must in all respects be governed by the 
other provisions of the Act, including sec- 
tion 29. Plaintiffs cannot blow hot and cold, 
nor can they pick nnd choose such sections of 
the Actas sait their intarests and discard 
those sections that do not. No doubt in the 
present cases the right given by the Act was 
barred to plaintiff under the circumstances of 
these cases as soon astho Act came into 
force, for mutation had taken place s9 long 
ago as 1900. But whereis the hardship P 
Prior to the passing of the Act, plaintiffs had 
no right of pre-emption and they have no real 
grievance, becauso in their case the new rights 
given bythe Act cannot be enforced by them. 
The Act was intended to give rights of pre- 
emption only in respect of alienations effected 
after it cams into force, though in certain 
cases the rights given by it might be en- 
forged even in respect of prior alienvtions pro- 
vided always thatin such cases the claim was 
preferred within the period of limitation pro- 
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vided in section 29. In this connection Mr. 
Shadi Lal referred to Abas Ali Shah v. Sher 
Ziman (2). Inthis casa the mutation of 
names took place in December, 1901, and. 
the suit for pre-emption was instituted on 
the 6th January 1906,—that is tə say within 
one year of the date of the commencement of 
the Punjab Pre-emption Act, 1963. The. 
learned Judges held that the plaintiff's right 
of pre-emption was created by the Act, but 
they held that as the mutation of names took 
place in 1901, the claim as based on the Act, 
was birred under section 29 thereof. No re- 
ference was made tò Khan Zaman v., 
Futteh Sher(2) and Thakaria v. Daya Ram (1) 
and [confess I find it dificult to reconcile theso 
decisions 

Mr. Sbadi Lal’s main contention, however, 
in thesa cases is, thatthe ruling of the Full 
Bench in Sarta v. Fateh Chand (4) is fatal t> 
plaintiffs’ arguments. -He contends that as 


the vendee accepted a sale at a time, when 


the Punjab Laws Act, 1872, was in force, that 
sale amountad tə something more than a pay- 
ment or tender within the meaning of sec- 
tion 1+ of that Act, and that consequently the 
previsions of the Punjab Pre-emption Act 
cannot apply to these claims (section 2 (3) of 
the Act). 

It seems to me, however, that the Full 
Bench ruling is not in point unless it can be 
held that at the time of the sale the yendee 
had a right of pre-emption superior or even 
perhaps equal to that of the plaintiffs; and as 
the record stands there does not seem to be 
sufficient matarial upon the file to decide this 
question. 


There certainly does seem, however, to be 
some conflict between the decisions in 
Abas Ali Shah v. Sher. Zaman(3) and Thakaria 
v. me Ram (1) and the dicta in Khan Zaman 

Futteh Sher (2). The majority of the Full 
Bench apparently approved the first men- 
tioned of these decisions, but no, allusion 
is made in any of the judgments to «the 
latter cases. 

The yuestions, that arise in the present case, 
are important and should I think be decided 
by a Division Bench, especially in view of the 
decisions to which I have referred. 
the cases accordingly. 

(3) 22 P. R 1993,122 P. L R. 1903, 43 P W. R. 
1908. 


(4) 17 P. R 1908 (F. B.) 
P. W. R. 1903 (F. B.) 


I refer 


; 158 P. L R. 1908; 18 


‘has been_no finding yet on 
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JUDGMENT OF ‘THE DIVISION 
- BENCH. -- 

` We have before us 16 appeals which : may, 
ak in the lower Courts, be dealt with by one 
order, the point immediately involved in all 

these cases being precisely the same, ` 
Tha circumstances of the cases and the 
questions for consideration have been fully 
stated by the learned J udge who has referr- 
ed the cases to a Division Bench. The 


‘order of reference will be included as part 


of our judgment. We must, however, make it 
clear thatthe dateon which the sales were 
effected has not yet been definitely ascertain- 
ed. The orders of mutation were passed in 


“December, 1900, in 15 cases, and in Feb- 


ruary, 1903, in the remaining case, but there 
“the question 
whether the sales were effected at an earlier 
date, though this is one of the points for de- 
termination under the lower appellate Court's 
order of remand, dated ‘21st March, 1907, As 
‘we shall presently show, thisis one of the 


“main reasons why we are unable to finally de- 


cide the cases, 

The lower appellate Court has eventually 
dismissed the suits as being time-barred under 
section 2 of the Pre-emption Act, not having 
been filed within a year of the mutation orders. 
The order of reference has pointed out that 
there is some apparent conflict of authority 
regarding the construction of section 29 of 
the Act when read with section 28. On the 
one hand there is. what we may, without 
disrespect, describe as an incidental finding, 
which supports the view taken by the Divi- 
gional Judge, in the 8rd paragraph on page 
136 of Abas Ali Shah v. Sher Zaman (3), and 
that finding is in accordance with, or at 
any rate not opposed to, previous ruling by 
the learned Chief Judge in Ladhu v. Sardar 
Muhammad (5). . 

The finding was, however, very briefly 
given, and in the view finally taken by the 
Division Bench it was not essential for disposal 
of the case. 


the Bench if must have been of the briefest, 
as no reference is made to rulings which 
could be quoted on the other side. 

On the other hand- there is a distinct 
pronouncement . of a Division Bench, though 
no doubt i in the nature of an obiter dictum, at 


©) 181 P. R. ee 


We observe that no mention is : 
. made of it in the head-note to the ruling, and 
| if there was any argument on the point before 
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the bottom of page 408 in Khan Zamon v. 
_Fatteh Sher (2) and aclear decision ` by an.’ 
other Division Bench in Thakarva v. Daya Rom 
(1). The matter was then discussed and’it 
was held that section 29 of the Pre-emption 
‘Act provides the period of Limitation only 


in cases where the right to sue accrued after `` 


the commencement of the: Act. We have 
heard a lengthy argument by counsel’ on 


both sides, the net result of which is that ` 


we are unable to reconcile the incidental find- 
irg mentioned above in Abas Ald Shah v. Sher ` 
Zaman (8) with the grounds - upon which 
Khan Zaman v. Fatteh Sher (2) was based. - 

Counsel for the defendants- respondents has 
urged that the correctness of the ruling in 
Abas Ali Shah v. Sher Zaman (3) has been 
affirmed in unmistakeable terms by a majority 
of the Judges in the Full Bench case Surta 
v. Fatteh Chand (4) and this is true if we 
look merely to the lettar of the judgments 
of the-majority-Judges. Butit‘is clear that 
the Full Bench was not considering the 
particular 3rd paragraph on page 136 of 
Abas Ali Shah-‘v. Sher Zaman (3). 
point then-under discussion was that with 
which the rest of Abas Ali Shah v. Sher 
Zaman (3) dealt, and the only point mention- 
ed in the head-note. 

We do not understand the Full Bench to 
have taken any immediate notice of. what 
‘we have ventured to describe as the in- 
cidental finding in Abas Aly Shah-v.- Sher 
Zaman (3). That .-finding would indeéd 
appear to be inconsistent with their main 
conclusion. 

Notwithstanding the ingenious, if ameh 
subtle, arguments of defendants’ 
favour of the view taken by ‘the lower ap- 


pellate Court, we are disposed to think that ` 


the more correct principlé is that laid down 
- by Thakarta v. Daya Ram (1) from which it 


would follow that the present suits cannot < 


be dismissed as time-barred by section 29 of 
the Pre-emption Act. 
naturally have great hesitation in deciding 
the point on any opinion of our own with- 
out a fresh reference .to a Full Bench, in 
view of a definite finding to the contrary in 
Abas Ali Shah v. Sher Zaman (3). 

It has, however, been brought to our notice 
that since the order of reference in the pre-, 
sent case the matter has been before anosher 
Division Bench on Appeals Nos. 773 of 1908 
and 1243 and 1334 of: 1907, all of: them 


‘The ‘ 


counsel in ~ 


Bat we should. 
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decided on 8th January 1908. Reasons have 
been -there given, more particalarly in 
No. 1243, for holding that the view taken in 
Thakaria v. Daya Ram (1) is correct, and that 
Abas Ali Shah v. Sher Zaman (8) should not 


ba treated as authoritative so far as this” 


particular question is involved, though other- 
wise upheld by the Fall Bench in Surta v. 
Fatteh Ohand (4). 

We éannot, therefore, affect to regard the 
question as being any longer an open one, 
and following the latest pronouncement of 
the Chief Court we find that the plaintiffs 
had a right to sue before the commence- 
ment of the Pre-emption Act, within the 
meaning of sectivn 28 and consequently cannot 
be held to ba time-brrred under section 29. 

It does not by any means necessarily 
follow that plaintiffs are biund to succeed 
in these belated suits If the sales in dis- 
pute were effected before llth May, 1899, 
that ismore than 6 yeara before the Pre- 
emption Act came into force, the suits had 
become time-barred under article 1-0 of the 
second Schedule of the General Limitation 
Act, and plaintiffs cannot avail themselves of 
the special extension of time for one year 
given by sestion 23 of the Pra-emption Act. 
The Divisional Jadge saw this point clearly 
. enough, in his intermediate ord2r of 21st 
Moreh, 1907, bat in his finvl order of 28th 
May, 1907, he has left it undecided, and 
we do not think it right for us to attemps to 
settle the question for him on the mvterial 
_ before us. There are, moreover, still te be 
adjadicated on the other points raised im 
the appeal to.the Divisional Court. sach 
for instance as the rightof plaintiffs (remote 
collaterals of the vendors, 9 to 11 degrees 
removed) to inherit the property within the 
meaning of section 12 (ay of the Act, andthe 
alleged claim of the vendees to compensation 
for improvements. : 

All that we are now deciding is that sec- 
tion 29 ofthe Act cannot be pleaded as bar- 
ing the suits by limitation. The suits may 
nevertheless be barred even under section 28, 
and it not time-barred, they may still be bad 
on the merits when considered with refer- 
ence to section 12. | 


The plaintiffs have still to satisfy the 
lower appellate Court on these and ‘other 
pofnts, it being, however, borne in mind that 
it is now settled law that they can claim the 
benefit of sectién 12, if itis shown to meet 
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their case provided that their suits were 
not already time-burred on the llth May, 
1905. 

We accordingly accept all 16 appeals 
and remand the cases under Order 41, 
Rule 23, read with section 108, of the Civil- 
Procedure Code, for re-decision by the.Divi- 
sional Court of the appeals beforeit. The 
stamp duty in these appeals is refunded. 
Remaining costs of this Court to follow the 
result. Counsel’s feəin this Court Rs. 10in 
each case. 

Appeal accepted, 


. (s.c 185 P. L. R. 1909.) 
PUNJAB CHIEF COURT. 
First Ciyit APPRAL No, 1758 or 1908. 

July 31, 1909. ` 
Present:-—Mr. Justice Williams. 
MOHAN—DEFENDANT—PETITIONER 
versus 


DIALU—Puatxtirr—R gsron DENT. 

Mortgage—Redemption—Va'ue of suit—Improve. 
ments—Boney claimed by defendant jor improvements 
—Res jndicata—Second suit for redemption. 

A mortgagor sued for redemption of two pieces 
of land and obtained a decree in 1885, to the effect 
that he could redeem the land in dispute in the pre- 
sent suit on payment of Ra. 49 and the other on pay- 
ment of Ro. 1. After obtaining the decree the plain- 
tiff pada rupce and redeomed the other land but 
took no steps to redeem thelandin suit In 1907 he 
filed a sut for redemption In 1904 the mortgagee 
alleging himself as owner had brought a suit stating 
dispossession by the mortgagor of a very small piece 
of a land which was either a pait of the land in suit 
or only an adjunct thereto and obtained a decree Tho 
mortgageo pleaded that he had spent Bs. 800 on tho 
land which he was entitled to recover from the 
mortgagor, that the sut was barred by limitation and 
res judicata and the original Court, Munsif, second 
class, had no jurisdiction to try tho case It was also 
contended on further appeal that the lower appellate 
Court, Dasthict Judge, had no jurisdiction to hoar 
the appeal . A 
Held, that the previcus suits for 1885 ond 1994 
did not operate to bar the present snit. 

Dhanpat Mal v Jhaggar Singh, 93 P. R. 1903; 
164 P`L R 1908; 133P. W R 1908, followed. 

(2) That the mortgages was not entitled to recover 
anytbing onaccount of improvements. 

(3) That the lower Coarts had jurisdiction to 
hear the case 

Abdur Rahman v Chiragh Din, 19 Pe R. 1993 
129 P. L. R 1908, distinguished. 


Petition for revision of the order of H. F 
Forbes, Esquire, District Judge, Kangra, 
dated the 7th February 1908, reversing that 
of Raja Narindia Chand, Honorary Munsif, 
Qnd class, Nadaun, dated the 29th August 
1907, dismissing the claim. 


? 
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«Lala, Hukam Okand, for the Petitioner. 
P Lala Tirath- Ram, for the Respondent, 
Judgement.—this ` petittion was 
admitted to'hearing, by the learned Officiating 
Chief Judge on the questions whether the 
snit was barred by limitation, whether the 
matters in issue’ were res judicata and whether 
the District Judge had jurisdiction to hear 
the appeal against the Judgment of the Court 
of first instance ? I propose ta consider 
these questions separately. N 
The suit is” alleged to be barred by 
limitation on the ground that plaintiff in 1835 
sued to redeem the suit property along with 


other property, and obtained a decree to the. 


< ‘effect that he could redeem the other property 
‘on payment of Re. 1 only and the property 
now in suit on payment of Rs. 49. “On 
obtaining the decree the plaintiff paid his 


rupee and redeemed the other property, but ` 


took no steps to redeem the suit property 
until he filed the present suit in April 1907. 
It is claimed that the plaintiff should have 
redeemed the suit property by execution of the 
decree of 1885 and that execution of that 
decree is barred by limitation, and the 


i plaintiff cannot now institute these proceed- 


: ings. A conclusive atiswer to this contention 
is, however. to be found in the Full Bench 
Rulidg Dhanpat Mal v. Jhaggar Singh (1) and 
although an attempt has boon made tə 
distinguish this case because the decree of 
1885 was in part executed, that fact seems to 
me to be quite immaterial. The learned counsel 
for the applicant has admitted that if it is 
found that the plaintiff is entitled to bring a 
second suit. his objection on the score of 
limitation falls through and this point is 
accordingly decided against him. 

“I will next deal with the objection taken to 
the District Judge's having heard the appeal 
and in this cdnnection the Full Bench Ruling 
Abdur Rihman v. Ohiragh Din (2) has been 
cited to show, that his action was irregular. 
But the present’ proceedings are, I think, t3 
bo distinguished from the matter. that was 
then in controversy. In that case tho suit 
-was for possession of a house which the 


plaintif valued at Rs. 90 and it was laid . 


down then, that the value of the suit for 
purposes of appeal was the market value of 
the house invemach as that was the criterion 


« (1) 93 P. R. 1903 ; ; 164 P. L. B1903 183 P. W. R. 
903. 
(3) 19 P. R. 1998 ; 129 P. ya R. 1908: 
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for purposes of the Court Fees Act (section 
7 (v) (0)) and it was reasonable ‘that that 
value until ascertained should permit the test 
for determining the question of jurisdiction 
both in the Court of first instance as well as 
for appeal. In redemption suits, however, it 
was especially pointed out in the same judg- 
ment that, the value for purposes of jurisdic- 
tion is the charge on the property, and in Bec- 
tion 7 (IX) of the Court Fees Act the fee in 
such a case is “according” to the principal 
money’ expressed to be secured by “ the instru- 
ment of mo: tgage.” 
instrument of mortgage is the judgment: and 


In the present case the ` 


decree of 1885 which created a judicial . 


hypothec of Rs, 49 on the property, so that 
in very judgment the District Judge had 
authority to hear the appeal although the 
defendant, claims to receive for improvements 
a sum which if admitted would raise the total 
value of the redemption money above Rs. 190, 
a claim, by the way, which the District Judge 
has disallowed. 

I now come to consider the offect of the 
litigation of 1904. In that case the present 
defendant who, it must be remembered, was in 
possession of the whole suit property as mort- 
gages, brought a suitalleging dispossession by 
tho now plaintiff of a strip ofland 20 feet 
by .18 inches wide. He claimed to be owner 
(although he could not “possibly have been 
anything but mortgagee of the property now 
in suit) and he filed a plan which was in no 
way to scale so that it is humanly impossible 


ta siy whether the little paring of land he ` 


sued for is part of the suit property: or only 
adjunct thereto. In 


of first ‘instance has done, as concluding 
this suit. It follows that the plaintiff has 
still 1ight to-redeem his property. 

It finally remains to decide the terms upon 


“which the plaintiff should beallowad to redeem ` 


‘and here it seems to me clear that the mort- 
gagee is not entitled to recover for.hisimprove- 


ments, 1fany. He knew that he was only a, 


mortgagee and that the mortzagor had a judi- 
cial decision in his favour entitling him to 
redeem the land on payment of Rs..49. In. 
such circumstances the mortgagee had no right 
to cripple the mortgagor's right of redemption 
by expendimg Rs. 800 on the property as he 
alleges or even by spending Rs. 230 on ip as 
the Commissioner has found, I consider, 

therefore, that the order of the learned. District 


toe 


i such circumstances I . 
cannot treat the decision of 1904, as the Court 


` 
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Judge, summary though it is, is right in its 
conclusion and 1 accordingly dismiss this 
application with costs. 

Petition rejected. 


~ 


(s 0.186 P. L. R. 1997, 33 P. W. B. 1909, Or.) 
PUNJAB CHIEF COURT. 
Firat CRININAL APPEAL No. 205 or 1909. 
June 12, 1909. 
Present: —Mr. Justice Scott Smith and 
Mr. Justice Shah Din. 
GURDIT SINGH—Convict—APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Evidence—Burden of proof ~Guilt of accused—Benejit 
of doubt—Cucumstantral evidence—Facts alleged must 
be incompatible with the innocence of the uccused— 
Tracker, evidence of s 

Before tho accused cau be convicted of an offence 
the Criminal Court must he satisfied that’ tho 
incriminating facts brought out in tho evidence for 
the prosecution are incompatible which the innoconco 
of the aconused and are incapablo of explanation upon 
any other hypothesis than that of his guilt. 

Hurjee Mall v. Imam Ali Sicar, BC. W. N. 278, 
followed. y i 

To convicb on circumstantial evidence alone, not 
only must the Court be satisfied that each of the 
facts on which the presumption of guilt is founded is 
proved beyond reasonable doubt, but there must bo 
a chain of evidence so far complete as to leave no 
reasonable ground for a conclusion therefrom consis- 
tent with the innocence of the accused. Grown v. 
Goola, 15 P. R. 1867 Cr, followed. 7 

When the whole question of the appellant’s guilt in 
regard toa serious crimo, such as mardor, depends 
practically upon the bare word of tho tracker, the 
Court will not be justified in placing reliance upon his 
testimony as that of an expert, unless and until 16 is 
shown to be clear, credible and consistent beyond all 
doubt and to be whoily incompstible upon any 
reasonable hypothesis with the innocence of the 
accused. 

Further appeal from the order of Q. Q. 
Henriques Esquire, Sessions Judge, Shahpur 
Division, dated the 31st March, 1909, cən- 
victing the appellant. 

Mr. Grey and Sardar Sundar Singh, for the 


Appellant. 

The Government Advocate and Mr. Nanak 
Chand, for the Respondent. , 

.Judgment.—This is an appeal fro 
a sentence of death passed by the Sessions 
Judge of Shahpur, on the appellant, Gurdit 
Singh, son of Gulab Singh, who - has been 
convicted of murdering one Gurdit Singh, 
sop of Sant Singh, a resident of Mauza Jabbi, 
Tahsil Khushab, on the 28th August 1908. 

The record is volaminons, and we have 
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heard lengthy arguments on both sides 
extending over more than two days. Tho 
facts of the caso are, however; comparatively 
simple, and have been sct out in sufficient 
detail in the judgmént of the Sessions 
Judge. That Gurdit Singh, deceased, met a 
violent death on or about the 28th August 
1908, at Shahpur, does not admit of tho loast 
doubt. Early in the morning of the 29th 
August he was found lying dead in a jawar 
field, close to what is called Lohiwali Nah, 
and ata short distance from the Khughab 
Road. The first report at the Thana was made 
by one Gnurditta Mal, a clerk of Lala 
Shanker Das, Pleader, at about 7 a.a. on 
the 29th August. He saw a crowd assemblod 
at the sceno of the occurrence, and having 
been told that the dead body was that of a 
Sikh and that no report had till then been 
made to the Police, he, without himself 
seeing the body, thought it necossary to 
lodge information atthe Thana. The District 
Judge and the Revenue Officer of Shahpur 
were soon on the spot, one after the other, 
before the arrival of the Police, and the 
Thanedar, who was at the time ‘investigating 
a caso at Mauza Jhammat seven miles away, 
reached the spot at about half past eight. 
The various steps taken by ‘the Thanedap ` 
in the course of the preliminary investigation 
are fully noticed in the judgment of the 
Sessions Judge, and it is unnecessary to 
make a detailed mention of them here, 
except in so far as the discussion of the 
evidence for the prosecution would involve 
a reference to the manner in which the Police 
enquiry was conducted so as to lead to the 
arrest of the appellant as one of the alleged 
murderers of the deceased. 

The Police sent up five persons on a charge 
of murdering Gurdit Singh deceased ; but 
of these five the Magistrate committed to the 
Sessions only two persons, namely, Gurdif 
Singh, son of Gulab Singh, appellant, . and 
Mahtab Singh, son of Sham Singh, whom 
the Sessions Judge has acquitted. Except 
one Nihal Chand, (P. W. 6), who says that 
he actually saw the appellant, Gurdit 
Singh and Mahtab Singh and a Musalman’ 
kill the deceased, but whose evidence the 
Sessions Judge has entirely disbelieved, there 
are no cye-witnesses of the murder. The 
ovidence against the appellant is wholly 
circumstantial, and has, therefore, to be very 
carefully scrutinized in order’ to see how 
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far the-conclusions’ arrived at by the Sassion3 


Judge are correct, Part of the evidence for.. 


the prosecution the-learned Judge discards 
as untrustworthy, and he summarises the 
main heads of the circumstantial evidence 
relied on by him against the appellant in 
the following passage towards the conclusion 
of his judgment :— 

“I consider it proved that Gurdit Singh, 
deceased, went about in fear of Gurdit Singh, 
accused ; -that Gurdit Singh, accused, used 
threatening language against him on Augast 

. 26th; that Gurdit Singh accused, was seen 
at Shahpur on the 20th August, before the 
murder, by Jawahara, Mehra and Manga, 

- Awm; that he was seen leaving the spot 
- with two other persons by Hira Nand and 
Sher Muhammad; that tracks, which exactly: 
correspond with the shoes he was wearing, 
were found near the plase of murder, and 
that those shoss are peculiar in ab least one 


particnlar, viz., the difference in sizs of the ~ 


chaitis or heel patches on the two feet ;that 
immediately after - the .murder he “was in 
hiding for two days; and that he has not 
explained where he was during, that timo; 
that when brought to Shahpur, he was 
` wearing 8 chaddar, Exhibit 6, on which, 
though it had been apparently washed, the 
_ Chemical ‘Examiner detected the coloaring 
‘ matter of blood, for the appearance of which 
the accused offers m explanation.” 


From the above summary of the circum. _ 


stantial evidence in ‘the case, it would appear 
that apart from the question of the enmity 
between the appellant and the deceased, 
which is stated to have supplied the motivo 
for the alleged murder in’ question, the 
principal groands reliedon by the Sessions 
Judge for the conviction of the appellant are, 
first, hia presenco in .Shabpur on the 23th 
August and the fact of his having been seen 
on that date at or near the scene of murder 
-with two other persons; secondly, that his 
tracks were discovered near the spot; and 
thirdly, that he was in hiding for two days 
after the marder ani has been unable to 
explain where he was during that time.” The 
Sessions Judge also relies; as mœ pieca .of 
evidence against the appellant, on the fact 
of the colouring matter of blood having boen 
discovered on the appellant's chaddur, Exhibit 
6, ‘which appeared to have been washed. 
We may at once-say that to this fact we do 
not-attach the least importance, as thera is 
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_Asfor the motive for the 
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nothing unusual in the chaddar of a s2mindar . 
in this part cof the “country showing faint 
signs of ‘bloodstains; and we further think 
that if the appelant had worn the chaddar 


` in question at the time of the alleged murder, 


and it had become bloodstained he would have 
taken cara to change it before -he surrendered 
himse f to the Police. . As regards the dileged 
fact that‘ the appellant was in, hiding 
for two~days after the murder, it is note- 
worthy that the appellant came to the Police 
of his own accord on hearing that -ha had 
been charged with the murder of the deceased 
and gave himself up and was then taken 
6 has produced evidence to 
explain where he was during the two days 
after the murder, and though it is not of 
a very satisfactory character, it at any rate 
shows that he had no intention of absconding. 
alleged murder, 
the existence of a bitter enmity between 
the appellant and the deceased ‘has’ not been 
denied and Mr. Grey has frankly conceded 
that the appellant may well havo been glad 
to hear. that his enemy had been killed. The 
series of murders which had already taken 
place in the parties’ family, and to which, 
the Sessions Judge has made a detailed 
reference, -had undoubtedly created -a deep 
ill-feeling between the appellant and the 
depeased; and the proceedings under section 
107 of the Criminal Procedure Code, which 
were pending-at the time of-the deceased’s 
murder, naturally would furnish a strong 
motive for the alleged crime, and would bo. 
an important -piece of evidence against the 
appellants, if evidence’as to his actual parti- ` 
cipation in the murder in question were 
satisfactory.“ 

The .success of the prosecution, therefore, 
depends upon the evidence of witnesses who 
depose to having seen the appellant near the - 
scene of the occurrence ab the time when the 
deceased is said to have been killed, and 
also upon the evidence of the tracker, Allah 
Rakha, who is said to have discovered the 
tracks of the appellant close to the spot. In 
connection with the first point, we may ab 
once say that.itis probably true‘that the 
appellant was in Shahpur on the 28th of 
August, as stated by Jawahara, Mehra, though 
we .cannot bring ourselves to believe thot 
Manga, constable, saw the appellant with tho 
persons lying in wait, as he says, on the 26th, _ 
the 27th and the 28th of August, close to the 
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field where the deceased was murdered. This 
Manga, thoughhe was examined by the Pulice, 
at an carly stage of the investigation, was 
not entered as a witness, in the Ohalan or 
in the Calendar, a fect which shows that he 
was not considered a reliable or important 
witness ty tho prosecution. He was practical- 
ly the last witness for the prosecution 
examined in the Sessions Court, and consider- 
ing his intimate connection with the Police, 
we donot think that it would be-safe to 
place any reliance on his evidence. There 
then remnin the two witnesses, Hira Nand 
and Sher Muhammad, on whose testimony the 
Sessions Judge has laid great stress as 
showing that ‘the appellant ran past them 
coming from the direction of the scene of the 
murder on the evening of 28th August. Now 
it is conceded before us by the learned Govern- 
ment Advocate, that Hira having gone back 
upon the statement which he had made 
before a Magistrate under section 164, Crimi- 
nal Procedure Code, which stitement has not 
been brought on the record of the Sessions 
Jadge, the latter is clearly in error in relying 
in support ofthe prosecution on that »titament, 
and that the evidencsa of that witness in the 
Sessions Court does not in the least help the 
prosecution. Hira Nand distinctly says that 
the faces of the three men who ran past them 
were muffled, that he did not recognise any 
of them, and that he could not tell who the 
man was that spoke to him. How ın the face 
of this statement the Sessions Judge, without 
bringing on the record Hira Nand’s previous 
deposition made under section 164, could 
rely upon his evidence as favourable to the 
prosecution, we entirely fail to understand. 
As for the other witness, Sher Muhammad, 
all that ho states is that his companion, Hira 
Nand, had said that ong of the persons who 
hadrun past them was Gurdit Singh; and 
obviously this statement bsacomes valueless 
when Hira Nand says thatho did not recognise 
any one of those persons at all. We may 
further observe that this witness, when 
examined by the Police on the 29th August, 
did not say that Hira Nand had told him 
that he had recognised Gurdit Singh. His 
testimony, therefore, should also ba left out 
of account. The result ıs that in our opinion 
it is not at all established tnit the appallant 
was ssen going to or coming from thedirec. 
tion*of the fisld where the dacsased’s body was 
found lying on the morning of the 29th August, 
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In this connection we may observe that 
we are unable tə sy definitely at what 
particular hour the deceased was killed. Whe- 
ther on the evening of the 23th as the pro- 
secution try to make out, or in the small 
houra of the morning of the 29th August, 
as the defence have endeavoured to establish. 
The latter theory derives soma little support 
from a Rug: on the record, addressed by the 
Revenue officer to the Thmedir, which 
goes to show that on the morning of the 
29th, when the dead body was discoverel 
in the field, blood was oozing from it. This 
point and certain other matters that have 
been discussed in the course of the argument 
before us would perhaps have, to some extent, 
been cleared up if the Revenue Officer 
concerned and the District Judge, both of 
whom were admittedly on the spot eatly on 
the 29th, had been examined as witnesses 
by the Sessions Judge, and we think itis a 
great pity that they were not so examined. 
But whatever the precise hour of the murder, 
the conviction of the appellant can only rest 
upon cogent and convincing evidence as to 
his participation in the crime, though the 
sifting of some of the evidence produced by 
‘the prosecution in this case becomes a little 
more difficult because of the uncertainty as 
regards the time when the murder took place, 

We now come to a consideration of the 
track evidence in the case, which the Sassions 
Judge characterises as the most fatal pieca 
of evidence against the appellant. Much of the 
argument on both sides was therefore, natural- 
ly devoted to a discussion of that evidence, 
and as it consists of the statement of the 
Police tracker, Allah Rakha, alone, it must 
be scrutinized with great care, the more s9 
as the rest of the circumstantial evidence 
relied on by the prosecution is, as we have 
seen, not of much value. When the whole 
question of the appellant’s guilt in regard 
to a serious crime, such as murder, depends 
practically upoa the bare word of the tracker, 
this Court will not bs justified in placing 
reliance upon his testimony as that of an 
expert, unless and until it is shown to ba 
clear, credible, and consistent beyond all 
doubt and to be wholly incompatible upon 
any rasonable hypothesis with the innocenze 
of the accused. Applying this test to the 
evidence of Allah Rakha, we are by no mgang 
satisfied that it fulfils the necessary requires 
ments of absolutely unimpeachable and 
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reliable testimsuy. This witness appears to 
have been Sent for by the Thanedur atan early 
stage of theinvestigation, and it 18 in evidence 
that he followed the tracks in the presence 
of a large number of persons, including two 
lécal pleaders, Lala Shankar: Das and Lala 
Sahib Ditta Mal. Lala Shankar Das says 
that he heard: one man, whose name he 
cannot tell; speaking to the Thanedar abont 

the tracks of three men, but that he himself 
" did not see any tracks at all. Lala Sahib 
.Ditta Mal deposes to having seen some tracks 
which were covered up, and to having followed 
them for some distance. “The tracks were”, he 
says, going north-west. Tracks wera only 
at one place. The place they were found at 
was to thesouth-west of the clump of palms”. 
‘Questioned with raference tə his statement on 
the point before the committing: Magistrate, 
the witness said that that statement was 
correct, viz., that the. three tracks went 
together for a short distance and then separat- 
ed, “ons track going to the side of a date 
tree”, and “ the, tracks of the other two men 
being to the south-west of the first.” On the 
plan we find a dotted line drawn between 
spots Nos. 3 and 12, and this line, according 
to the Sessions Judge, represents the direc- 
tion of the tracks from the scene of the murder 
as deposed to by Lala Sahib Ditta Mal.. Tt 
is noteworthy that the tracker, Allah 
Rakha, does not at all depose to the line of 
tracks referred to by Lala Sahib Ditta Mal; 
and on the other hand, Lala Sahib Ditta Mal 
does not mention the tracks along the zigzag 
banna of the fields which the tracker has 
sought to prove. Lala Sahib Ditta Mal says 
that he and -the Thanedar saw everything 
together, and that’ he left the spot after 12 
o’clock, by which time all the tracks had, it 
is said, been followed and covered up; and it 
is, therefore, an exceedingly suspicious cir- 


cumstance that the line of tracks now deposed. 


to by the ‘tracker was not shown to him at 
the time. . Another suspicious element in the 
situation is the fact that when the tracks on 
the spot came to be compared on the 3rd of 
September with those of Mahtab Singh and 
‘Gurdit Singh, we find that whereas Mahtab 
Singh was made to walk, for purposes of the 
comparison in question, in the presence of 
the Revenue Officer, in the case of Gurdit 
Singh, appellant, this very necessary operation 
` was gone through in that officer's absence. 
The significance -of this - circumstance is 
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enhanced by' the result that followed, namely, 
that while Mahtab Singh’s tracks were found i 
not to correspond „with those on the spot,” 


. Gurdit Singh appellant’s tracks were found 


.80 t? correspond, and it is upon this alleged- 
correspondence, arrived at by tho Thanedar 
and the Police tracker in tha absence _of any 
-responsible official or other disinterested . 
person of local importance, thatthe Sessions : 
Judge strongly relies as a piece of evidence: 
in support of the prosecution. We must say 
„that we cannot follow the learned Judge here 
to the extent of implicitly believing all that 
the Thanedar and the tracker say in this: 
connection and we think it safér ina serious . 
case like the present to reject as unsatisfactory 
this partof the prosecution evidence. Another 
important point in connection with the track 
evidence is, that. admittedly no identifiable 
tracks wero discovered in that part of the 
field where the dead body of the deceased lay: 
The nearest spot where tracks were identified 
was over 90 karams distance from the corpse 
(No. 9 on the plan,) and this spot is not very 
far from the Khushab Road. It is also in 
evidence that that part of the field where 
the tracks were identified is much frequented: 
by the local inhabitants and others who go 
there for answering the calls of nature ; and 
it is quite possible that Gurdit Singh, appel- 
, lant, when he was on a visit to Shahpur on 
or about the 28th August, had with others | 
gone to that field for a similar purpose. The 
inference against the appellant would have - 
‘been very strong if his tracks had been dis- 
covered at or quite -close to the sceno of 
murder, but that is not the case, and it would 
be dangerous to assume that because appel- 
lant’s shoe impressions were discovered ata 
distance of about 96 karams from the scene 
on the edge of a field and close to a road fre- 
quented by the public, therefore, he must 
necessarily have participated-in the murder 
of the deceased. i 
There was a great dealof argument before 
us as to the precise meaning of the words’ 
used by the tracker in his description of the 
tracks in question as given by him to the 
Thanedar on the 29th August and entered by 
the latter in the simni. We think it un- 
necessary for the purpose of this appeal to 
enter into any discussion of the evidence on 
that point, as the tracker’s evidence loses ita 
value.in view of the considerations.. set “out 
above, but wo may note that, in our opinion; 
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the description of the shoes of which the 
tracks were found on the spot as given by 
Allah Bakhsh, is neither s9 minntaly 
oxhnnstive nor s3 pesuliarly characteristic 
that it can be said to correspond ty that of 
the appellant's shoes and to no other. 

It is in evidence that shoes of the same kind 
as those the appellant was then found wearing 
are very commonly worn in that part of .the 
country, and the tracker’s description could 
ba made tò correspond ti tiat of very many 
other shoes besides the apdallant’s. It 18 
impossible, therefore, t) look upon this part 
of the tracker’s evidence as fatal to the 
defence. 

From the foregoing discussion it will be 
clear that the circumstantial evidence upon 
which the Sessions Jodge has relied in this 
case is not so very cogent and convincing as 
he thinks it is, and upon the strength of 
such evidence, it is hardly safe to convict the 
appellant of the offence of murder. 7 

As has been held by this Court, to convict 
on circumstantial evidence alone. not only 
mast the Uourt be satisfied that each of tho 
facts on which the presumption of guilt is 
founded is proved beyond reasonable doubt, 
but there must be a chain of evidence so far 
complete as t» leave no reasonable ground 
for a conclusion thercfram consistant with the 
ian»cence of the accused, (Crmonv. Gold (1)). 

Before holding the appellant guilty of tho 
offence of murder in this case, we must be 
satixfied that the incriminating facts brought 
out in the evidence for the prosecution are 
incompatible with the innocence of the appel- 
lant, and are incapable of explanation upon 
any other hypothesis than that of his guilt 
Hurjee Mull v. ImamAli Sircar(2) After a fall 
consideration of the material on the record, 
we cannot say that we are so satisfied, and we 
aro, therefore, constrained to hold that the 
alleged guilt of the appellant las not been 

-clearly and cozclusively established. 

In the view that we have taken of the track 
evideuce, we have thought it unnecessary to 
discuss same cf the minor points on which 
we were addressed by connsel on bi th sides ; 
but we may note in passing that, in our 
opinion, the Police diaries do not appear to 
have been manipulated in the manner suggest- 


ed by the learned counsel for the appellant. ` 


We also think it right to observe that the 
(1) 15 P. R 1867 Cr. - 
2) 8C W N. 278, 
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evidence of Khushwagat Rai, Reader t> thé 
Treasury Officer, and that of the two school- 
boys, Bhagwant, and Wazir Singh, may, 80 
far as it goes, be quite true, and yet the 
appellant may have had nohand in murdering 
Gurdit Singh. There are doubtless strong 
suspicions against the appellant in connection 
with the. unfortunats murder of Gurdit 
Singh, but those suspicions fall short of legal 
proof, and without such legal proof we cannot 
uphold the appellant’s conviction for murder. 

We. therefore, set aside theeonvictinn and 
sentence against the appellant aud direct 
that he be released from custody. 

Conviction set aside. 





(s.c 137P LR. 1°09.) 
PUNJAB CHIEF COURT. 
First Crviu Apprau N 1, 1024 op 1909. 
October 5, 1909. 
Present:—Mr. Justica Johnstone. 
PUNJAB SING H--COMPLATINANT — PETITIONER 


versus 


EM PEROR—R espox pear. 

Criminal Procedure Code (Act V of 1898), 8 195 — 
Sanction to prosecute—Complainant having some joun l. 
atronfor charge against accused -——Practice—Judgment, 

When, the complainant, having failed to prove his 
charge. the accused was acquitted and the Magistrato 
sanctioned prosecution of the complainant under scc- 
tion 211 of tho Penal Code, the Chief Court set asido 
the sanction on the ground that the complainant had 
some fonndation for the charge. 

The Chief Court expects tho Subordinate Courts 
to write adequate judgments. - 


Petition for revision of the order of 
Captain M. L. Ferrar, District Magistrate, 
Lyallpur, dated the 22nd July, 1909, affirm- 
ing the order of Lala Gopi Chand, Tahsil- 
dar, exercising the powers of a 2nd Class 
Magistrate, Lyallpir. dated 19th July 1909, 
sanctioning prosecution of the petitioner, 
under section 211, Indian Penal Code. 

Lala Amar Nath. for the Petitioner. 

Pandit Jowala Pershad, for the Respond- 
ent. 

Judgment.—there ean be no doubt 
that the order of the District Magistrate is 
It was his duty to notice 
the points raised in the case and to deal 
with them. I have heard areument3. In 
my opinion itis faintly clear that the hus- 
band had some foundation for his charge, 
thongh he seems tò have made a mistake 
about it, and was unable to prove it. No 
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doubt there are indications that he knew that 
at aperiod shortly befare the prosecution 
began the wife ‘was. with’ her pvrents; 
bat this by nə. moans ‘proves that he 
, knew she had not been enticed away by 
- Hari Singh. 
In my opinion no sanction should have been 
granted and I revoke it. 
The District Magistrate should sa 
that this Court looks to him in future to write 
adequate judgment 
- Sanction N 


eons 


(sc. 188 P.'L.R. 1909; 171 P. W. B. 1909.) 
PUNJAB CHIEF. COURT. 
Firsr Civiu Aprea No. 1289 or 1908. ` 
July 14, 1909. 
Present:—Mr. Justice Johnstone and 
Mr, Justice Scott Smith. ` 
MANGAL SINGH axo PEARSE ENDAN 
-~> LL APPELLANTS 
» versus 


HAKIM SINGH ayp OTHERS— PLAINTIFRS— 


RESPONDENTS. 

Custum -Alienation by sonless proprietor—Gift to 
daughter's sone—Rerersion on death of one of thein 
Right of collaterals of donor. 

A sonless proprietor made a gift of- ancestral land 
in favour of his two daughter’s sons. On death of 
one of them the land was mutated in the namo of his 
widow. Sho married her husband’s surviving brother 
“and with her consent, the land was mutated’ in jus 
name. The collaterals of the proprietor sued for a 
declaration that tho later transfer effected by the 
widow wonld mot affect their‘reversionary rights: 

' Held, that 
made in favonr of the surviving donce who was 


grandeon of the original douor, the plaintiffs not hav- - 


ing costeste1 the previous gift were not competent 
to challenge the later one. , 


Further appeal from the decree of Shiekh 
Asghar Ali, Esquire, Additional Divisional 
Judge, Sialkot Division, dated the 13th 
March, 1908. 

Mr. _ Morrison, for the Appellants. 

Mr Pestonji Dadabhoy, for the Respond- 
ents. 

Judgment.—Jivan Singh had no 
sons, but his daughter had two sons, by name 
Sulakhan Singh and Mangal Singh. 
he made a gift of the land in suit to these 

. two men, without specification of shares, and 
they took possession. Sulakhan:Sirgh then 
died, and for hia name in the revenue records, 
wea substituted “that of his widow, who 

“laer married her” brother-in-law, Mangal 
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o suit did not lic, for the transfer was | 


In 1879° 
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Singh, by chadur andazi. Upon this, her, 
name was removed and that of Mangal Singh. 
was substituted on 12th March 1898. On. 
Ist July 1907, 8} years later, plaintiffs, who 

are: Jiwan Singh’s nearest egnutic relitives, 

sued for a declaration that the transfer of 
Sulokhan ' Singh’s share to Mangal Singh 
should not affect. their reversionary rights 
after the death of Jiwan Singh. In their 
plaint they said that Jiwan Singh does not 
wish to take possession of Sulakhan’s share 
himself and that he was not competent to. 
make such an alienation. In short, they ~ 
themselves put the matter as if the mutation 
of March 1898 was the act of Jiwan Singh. . 

The first Court found the suit within. 
time and tha: the plaintiffs have locus st ndi 
t» sue, and upon these findings decreed tha 
claim.’ Tho léarned Divisional Judge agreed 
that the suit was not time-barred. He 
remarked also that on extinction of the. 
line of the donee (Sulakhan) the property 
reverts tó the donor ; and he also found for 

plaintiffs, - 

Thie ` petition under section 70 (1) (b), 
Punjab Courts Act, has been admitted by an 
order which .rans— Admitted 70 (b)— See 
deed.”. In the petition we find two grounds, 
that the gift was jointand indivisible, and 
that the suit is barred by time. Respondent’s ’ 
Counsel argues that under the admitting 
order we can only allow the former ground 
to be arguedand not the latter. I am-inclin- 
ed to agree in this, but the matter is not 
important, inasmuch as I think tho appeal 
must be accepted apart from time-bar. 

Tt is strongly argued betoro us that the 
gift wasa joint and indivisible one, Jiwan 
Singh’s intention being to benefit his own 
descendents, the issue of his daughter, and 
that when Sulakhan- died, Mangal . Singh 
was ontitled to his share by survivorship. 
To this it 8 replied that asa matter of fact 
Sulnkhan’s wife took his properly ,and-that 
this shows that Sulakhan and Mangal were 


< not holders of a joirt tenancy but merely 


but we think this 
effect of the widow's 
succession is incorrect. 1 is common experi- 
ence in the Punjab that evenin a joint 
family when’ one brother dies, ` his widow 
is allowed to tnke her husband's ‘share as a 
matte of convenience in liew of maintenance: 
and probably this is all that happened here, 


tenants-in-common ; 
interpretation of tho 


Vol IV] 
MAYA V. GURDIT SINGH. 


Bat oven if the ruling Munni v. Umrw 
Sing’ (1) precludes us from deciding the case 
on these lines, there is another way of 
looking at it which is conclusive in favour 
of defendints. Even if on the death of 
Sulikhan and the m wriage of his widow to 
Mangal the property by law reverted to 
Jiwan Singh, the last named therenp on, 
directly (according to plaintiffs) and any- 
how indirectly, mide it over to M ngal 
Singh. Now if Jiwan Singh in 1879 had 
the power of making a gift ta both grand- 
sons, a mattor now hardly to bə denied, ho 
certainly also'had the power in 1893 of 
giving the reverted half t) M wmgal Singh. 

This disp ses of the care. 1 woall accapt 
the appeal and dismiss’ plaintifs’ sait with 
costs throughout. 7 

i Appeal accepted. 


(1) 1 Ind Ons 720, 37 P. R. 1999, 6) P.L R 1993; 
55 P. W. R. 1909. 


. 
——— 


(s. c. 123 P W. R. 1909, 145 P L 190°, 1 P. R. 1910.) 
PUNJAB CHIEF COURT. ‘ 
Secovp Civ APPRAL No. 4148 or 1909. 
June 21, 1909. 

Present:—Mv. Jastice Johnstone. 
Musammat MAYA—Phatytire —APPELLANT 
Versus 
GURDIT SINGH AND oragrs—Dprenpants 


— RESPONDRN IS : 

Ousto.n —S73¢0310n—Brahmins of Mankiala, Tansil 

Gujar Ehin, Distrist Ruodpints —Hind« Law—Burden 
of proof. g 

The Brahminsof Mankiala, Tahsil Ganjar Khan, District 
Rawalpindi, thoag they actually cultivate Revenuo- 
paying land, at least thro tzh servants, and have been 
in po3se33i0 1 of tho land for som. few generations, 
aro still to be presamod to bə govorned by Hindu Law, 
bocause: — 

- (a) they are not a compact village community, 

- (b) they own only a little land and admittedly 
depend in part oa osher osoupations fora 
living 

Accordingly, a dangiter is nob excluded from 

inheritanca by brother’s sons. The test in such 
c1933 13. —Whoatier tha, maiu soarcs of livolihood is- 
agrioulture or not, and whether there 15 a compact 
village community of the tribe concerned. 


Nihal Chaailv. Bhrpow Ginga, 33 P R 1907; 153 | 


P W R 1907;9P L R 1993and Hiri Nindy Hari 
Chainl, 1253 P R. 1993,19 P W R 1993,10 P LR. 
199); 4 Ind Cas 637, followed. 


Further appeal from the decree of T. J. 
, Kennedy, Esqatre, Divisional Ja lze, Reuval- 
pindi Division, dated the L4th April 1993., 
Mr Nanik Chand. for the App2llant. 
Mr. Duni Ohand, for the Respondents. 
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Judgment.—rThe parties to this 
soit are Brahmins of Mankiala, tahsil Gujar 


Khan, district Rawalpindi. Nihal Singh, 
deceased, was the last male holder of the 
laud in sait. Plaiàtif is his daughter 


(married), two defendants are his brother's 
sons, and there are his grand-daughters, whose 
fathers are dead. Defendants are in possession 
of the land, and pinintiff claims it as’ law- 
ful heiress; and thus the question at issue 
reilly is whether the- family follows Hindu 
Low or agricaltural custom - 

The first Court framed tho issues in 
an unsatisfactory way, bat | do not think the 
parties were really prejadiced thereby. It 
found that custom governed the case and so 
dismissed the plniutiff’s suit; nnd the learned 


| Divisional Judge adopted thesame view, 


The revision under clause (6), section 70 
(1), Punjab Courts Act, was admitted as an 
appeal, and it has beén duly argued before 
me. Much depends upon the imposition of 
the barden of pooof. If the defendants shuuld 
bear that burden, then the suit should, in my 
Opinion, be decreed ; for there is on the record 
n> positive proof that these Brahmius actually 
follow custom. 

To determine the presumption that should 
be made in the case, wo måst consider (a) 
the conditions under which these Brahmins 
live, (b) the relevant rulings. As regards (a) 
I single out these circumstances—they do 
actually cultivate the Innd, at least through 
servants (khudkusht) ; they have been in pos- 
sossion of the land for some few genera- 
tions ; but on the other hand, they follow 
other pursuits besides agriculture (the 
whole land ofthe clan amounting only to 50 
acres, it is said)—-see statement of Gardit 
Singh defendant himself; and they do not 
form a compact village fommunity, but are 
merely a few landowners. So far, in my 
opinion, there is no presumption in favour 
of custom as against personal law. The 
tnitial presumption as to Brahmins as such, 
apart from circumstances and conditions, is in 
favour of personal law. 

I have been referred to several rulings which 
I will now conaider in chronological order, 
The first is Musammat Sada Kaur v. Ram 
Singh (1), Brahmins of Amritsar T do nol, 
think it helps much here.. The Brahmins 
there were described as agricultural Binhmina, 


but the question was not whether ina general 
(1) 21 P- R. 1890, - 
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sense they followed Hindu law or custom. Ib 
| was held-that, because no special custom was 
proved as to succaəssion to an adopted son 


dying sonless, the Cour must fall back on` 
' Hinda Daw. Stress waslaid upon the parties ' 


‘balonging -to a primarily non-agricultural 
tribe. . a ; 

Gopul- Singh v. Sukha Singh (2) isa case 
of Sikh Brahmins of. taksil Jagadhri who 
have abandoned the janco, do not perform 
priestly functions, have for generations follow- 
ed agriculture, and are mainly dependent on 


agriculture, and the finding was that they 


are to be presumed to follow custom. Of 
these circumstances, the first, and last do not 
obtain in the present care, and auother point 
is that those Sikh Brahmins owned a com- 
pact half of the village and held a joint jagir. 
` -Nihal Ohand v. Bhagwan Singh (3) ir a 
Bédi Khatri case. The facts ‘are totally 
different from those before me now, and the 
-judgment is only usefulto me-as showing 
the importance of two factors in problems 
such as we have in this case, namely, (i) 
_ whether the main source of livelihood is 
agriculture ; (ii) whether there is a compact 
“village community of the tribe concerned. 
In Gohra v. Huri Ram (4), an Arora case, 
“much stress is laid upon the fact that the 
{vibe is not primarily an agricultural one ; and 
jt is said that mere possession by Aroras of 
land for a few generations in a Muhammadan 
village (such as the village of Mankiala hera 
js said to be) creates no presumption in 
favour of the prevalence of custom. 
tion between cases of compact community of 
the tribe concerned and cases of isolated 
familiesor groups of families was also noted. 
Nanak Ohand v. Basheshar Nath (5) is 
quoted as being in favour of defendants, but, 
in my opinion, it is not so. , 
~ The parties 
Gurdaspur, and in along and detailed judg- 
ment it was held that they followed custom 
‘and not personal law. But this was the 
' regulb of examination of actual practice and 
custoin as proved by instances, and the onta 
-was thrown ou the party who asserted that 
agricultural custom was followed. This 
imposition of the onus was fully justified by. 
(2) 58 P. R. 1908. 
1907. 
(4) 115 P. R. 1907. - , 
a odo) 3 P. R. 1008; 94P.TL. OR. 1808416P. W. R. 


w 
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were Sarsut Brahmins of- 


(3) 33 P. R. 1907; 9 P. L. R. 1908; 163 P. W. R. ` 
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reasoning, and also by reference to some ten 
previous rulings of this Court, ending with tho 
Full Bench case Daya Rum v. Sohel Singh (6). 

Lachman Das v. Pahla Mal (7) ia a case of 
Brahmins of Amritsar tahsil. There, though 
the tribe had held land as a' compact village 
community for 200 yeárs; it was held that 
the evidence did not prove that they followed 
custom. ` a. ` 

-It might be argued that this ruling goes 
too farin the direction of favouring. Hindn. 
law and.l am not disposed to Jay much 
stresa upon it. It is short, and it isnot clear, 
whether the decision was influenced by the 
existence of positive evidence that Hindua Law, 
was followed. : - : 

The next case is avery important one. Tt 
is Haira Nand v. Hart Chand (8), and the 


-parties were ‘Brahmins of thail Rawalpindi, 
-which adjoins the tahsil to wh.ch the present 
- case belongs. 

of’ proof thrown on the apologists of cnston, 


There-not only was the burden 


but atter a careful examination of the evi- 


. dence it was 1uléd that there was no vroof 


of custom. 
Lastly, defendants rely on an unpublished 


‘ruling (Civil Appeal No. 1198 of 1906), decid- 


ed by a Division Bench on 13th January 1907. 
I have some difficulty in reconciling certain 
dicta in this judgment, with previous rulings - 
of the Court, and especially with Daya Ram 
v. Sohel Singh (6) e. g. $ - 

“Ihe lower Courts appear to have started 
with the wrong assumption, that the parties 
being Brahmins are governed by Hinda 
Law unless the contrary is proved. We 
would reverse the position and say that 
custom applies in the absence of clear proof 
to the contrary.” i 35 : 

If this'refersto initial presumption.—ti. e. | 
to the presumption tobe made as regards 
Brahmins apart from local and special cir- 
cumstances and facts and conditions—I prefer 
to follow the bettet. known published - 
rulings quoted iu this judgment. But apart-- 
from this, the ruling by no means militates, 
against my views. There was a compact and 
‘ancient village commumty in thir care, and 
there were posttite indications that custom 
was followed in practice. fe” Rhee 

Inny opinion. then.the presumption is 

(6) :110 P.R. 1106 :F. Bi; 21 P. L. R. 1607669 P. 
W. R. 1907 ri J 

(7) 59 P. R. 1968 ; 121 P W. R. 1908. z 
_ (8) 126 P. R. 1808: 182 P. W. R. 1908; 10 P. h. R. 
1960; 4 Ind. Cas, 687. ` A - 
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` that these Brahmins follow Hindu Law, be. 


causa— 
(a) they ara aot a ‘compact. ‘village com- 
munity; 
(b) they own only a little land and 


admittedly -depend:in pari on other 
occupations fora living; 


C) ‘the same result was-arrived at in`- 


Hira Nant v. Hari Chand (8), the 
cuse relating to Brahmins living 
in another village i in the same part- 
of the country. 


The onus being on defend nts Ho hivo 
-not discharged: it. - $ 


1 necept the appeal, ‘set aside the fi diaga 
“And decrees of tho Courts below and give 
plaintiff a decra” for possession of the land 
in suit with ‘costs in all the Courts. ` 

‘ i Appeal accepted. 


—_ 
5 


(s. o. 142 P. W. R. 1999 ; 6 P. R. 1910.) 

PUNJAB CHIEF COURT. — 
Civit Ravision No. 296 or 1908. 

July 23, 1909. ‘ 
—Mr. Justice Robertson, C. J. and 
Mr. Justice Shah Din. x 
KANDA 'RAM— PLAINTIFF — PETITIONER i 
versus . 

| KHAN MUHAMMAD. NAWAZ KHAN. 


AND ANOTHER —D FINDAN ts — RESPONDEN TS. 

Oourt of Wards—Notice of claim aginst wird— 
~ “Certificate —Renision —Material irregularity —Court of 
Wrrds' Asi IT of 1908), 33. 9, 11,12, 20, 26 to 29, 
8L (2) and 34— Revision. 

The provisions of sections 26, 27 and 31 (2) of the 
| Punjab Oonrt of Wards Act IL of 1993 are imperative 
“and mast be strictly complied with by the claimant. 
aud by the Civil Coari (taking cognizance of his” 
claim), as the case may be;-and unless- a certi- 
ficate mentioned in section 81 (2) is produced by 
‘him, the suit cannot be proceoded with, and the 
conseqnuencas specified i in section 29 of the „Aot will 
follow. 

The Civil Court i is not only justified but js bound- 
(bo stay the proceedings until the said cortificite is 
produced and it cannot ba dispensed with merely on 
the gronni that the Deputy Commissioner concerned 
‘has otherwise acquired knowledge of the nature and 
the’ particulars of the claim. 

Section 31 (2) equally applies whether the suit has 


`” Present: 


been instituted while the Deputy Commissioner con-,” 


cerned is making inquiry under section 11 and has 
: taken temporary charge of the property of the fature 


ward ander section 12 or after the game has actually + 


come under the Superintenlencs of the Court of 
‘Wasds according to’ the -proviaions of soction 9 of Act. 
HE of 1903, mo 4 
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An ists of a Dapaty Oommissio 227, refasine bo 
granb a oorbihigate of.tho description referred to i in 
-sastion 31 (2) of the said Act, crnnot ba questionod 
o2 the ravision sida by tho Chief Coart, bat can only 
ba dealt with by the Financial Com missioner as the 
Coart of Wards aundersastion 34 of the Act. 


| Petition for revision of the orders of Lula 
District Judge, Shahpar; dated 
ths 3Lst Ostober 19)7 and pan gal Jana 
1993. ` 
Messrs. 
Petitioner. 
` Mr? Muhammad Shafi, for the Respondents. 
Judgment.—The material facts of 
this , case are briefly as follows:—On the 
14:h July 1900. the petitioner advanced a 
sum of Rs 14,090 to the respondent, Khan 
Muhammad Nawaz Khan, to enable him to 
pay that amount to Government by way of 


Sadi Dal aud Su Ih Dial, fo the 


` nazranain respect of a certain chak of land. 
.The -resp»ndent executed a thortgage-deed 


in fayour ofthe petitioner for the aforesaid 


“sum mortgaging to him one-half of-the chak 


in qnastinn, and the dead Was registerad on 


“the 16th, July 1990. Some time in the year 


1905 or 1906 (the precise date is immaterial 
for our present purpose), proposals were made 
for placing the property of the respondent 


-under the superintendence .of the Court of 


Wards; and pending enquiry by the Deputy 
Commissioner under section ll of Aot TI 


“of 1903 (Lhe Panjab Court of Wards Act) 


in- order to satisfy himself as to whether 
action should be taken under the Aot, that 
officer ‘took temporary possession of the pro- 


_perty.of the respondent and appointed a` 


manuagar under section 12 of the same Act, 
The creditora of the respondent wera, it 
seems, called upon by the Depnty Commis- 


‘sioner to inform him as: to the nature and 


the amounts of their claims as part of the 


‘enquiry that’ was being then made under 
“section 


11, and the petitioner accordingly 
filed a statement of claim setting ont 
what was due to him by the respondent 
under the mortgage deéd aforesaid. Ib farther 


„appear, as stated by the advocate for the 


poritionér, that inorder tosettle the petitioner’s - 


claim the Daouty “Commissioner offerad to 


pry him 12 innasino the rupee, bat this offer 
was declined by the petitioner. 

- Soon:after this, and while the enquiry” 
-whioh was baingonducted under seotion LI was 
atill pending, the patitioner, instituted a suit 
for eafurcament of the mortgage in.question | 


a 


. mmy of 


_ KANDA RAM Y. MUHAMNAD NAWAZ KHAN.. 
on the 6th June 1906, claiming a sum of 


“Rs. 18,053-12-9 “from the respondent. On 


summonses being’ issued'to the respondent 
he refused to’ accept service, and informed 
the- process-server that his property had been 
taken possession of by the Deputy Commis- 
sioner, and that, therefore, notice of action 
should issue to the latter." This was accord- 
ingly done, but the Deputy Commissioner ap- 


` plied for a month’sadjuurnment in order to en- 


able him to make the necessary enquiries and 
to file a proper defence. An adjournment was 
‘granted ar applied for, and the case was fixed 
for hearing on the 3rd ‘October 1906. No 
notice of this date appears, however, to have 


` “been given either to the Deputy Commissioner 
‘orto the respondent, 


with the result that 
when the case came on fur hearing on the urd 
October, no one appearefl for the Deputy 


‘Commissioner or the respondent, and the 


District Judge ordered ex pai te proceedings to 
be taken. against the defendant to the suit. 


‘On the next date of hearing some evidence 


was taken forthe plaintiff, and on the 27th 
- October 1906 an ex parte decree was passed 
against the present respondent. 

An appeal was preferred to this Court from 


the ex parte decree aforesaid on the 24th’ 


Junuary 1907. Ou the 31st January 1907 


the Court of Wards assumed the superin-- 
‘tendence of the property of the respundent, 


and the order of- assumption, was duly noti- 
‘fied in the Punjab Gazette of the 7th February 


‘1907. under section 9 of Act IL of 1903. On- 


the 22nd April 1907, an application was 
made in this Court by the counsel for the 
respondent. (who was then an appellant), 
‘praying that the Courtof Wards be added 
as a party-appellant. This application was 
granted onthe 3rd May 1907, and a notice 
was duly sent to the Deputy Commissioner, 


~ Mianwali, as representing the Court of Wards, 


informing him ofthe action taken on the 


‘ward's application and of the date fixed for 
‘the hearing of the ‘appeal. 


This notice was 
served on the Deputy Commissioner on the 
80th May 1907. The appeal’ was heard in 
‘due course, and the ex parte decree of the 
“District Judge being set aside, the case was 
sent back for fresh trial and decision. The 
judgment of this Court is dated the 6th 
August 1907 and contains a very full sum- 
ull the proceedings between the 
“institution of the suit and the passing 
“of the ex parte decree against the respondent., 
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On the case going back, the Distrieé. ‘Judge 
passed a formal’ order on the 3rd October 
1907 impleading the Court of Wards- nara 
defendant under section’ 20 of the Act (IL of 
1903); On-the 29th October objection was 
raised on behalf of the Court of Wards to 
the effect that under the provisions of section 


81 (2) of the Act the suit could not proceed | 


further without the plaintiff (present peti- 
‘tiover) filing a certificate that the claim had . 
beep notified by him in accordance with sec- 
tion 26. To this objection the plaintiff filed 
a written answer on the 30th October, and 
on the 3lst October the District Judge 
passed the order under revision staying pro- 
ceedings under section 31 (2) of: the Act ap 
to the 2nd January 1908-to enable the plain- 
tiff to file the required certificate. This 
order was passed, ‘as appears from tho terms 
thereof, by agreement of the parties in 
accordance with the express prayer of the 
plaintiff as made in bis written answer (para- 
graph’ (c) ‘of the order of the District Judge). 
Upon this adjournment being granted, the 
plaintiff, ib seems, applied to the Deputy 
Commissioner for a certificate in the-terms 
ofsection 31 (2)of the Act, but the application 
was rejected. On the 2nd January 1908, 
the plaintiff produced before ‘the District | 
‘Judge the order of the Deputy Commisioner | 
rejecting his application, and “asked for 
time for applying to the Court of Wards 
(Financial . Commissioner) .for revising the 
Deputy Commissioner’s order.” The defen- 
dant, the Deputy Commissioner, on the other ' 
chand, urged that the certificate having been 
refused the suit was not maintainable and 
should be-dismissed. The District Judge 
did not, however, accept this objection, and ` 
substantially acceding to the plaintiff’s prayer 
passed an order “staying the proceedings 
sine die until the result of the appa to 
the Financial Commissioner is- known.” ` 
The present petition for revision is ‘filed 
both in respect of the order of the 3lst 
October 1907 and of the order of the 2nd 
January “1908; and in support thereof it ia 
urged that section 31 (2) of Act II of ‘1903 
does not apply to this case, that under the 
circumstances set out above it was not 
necessary for the petitioner to notify his 
claim to the Deputy Commissioner under . 
section 26. and section 27 of the Act, the ` 
Deputy Commissioner beingalready fully ayare l 
of thenature and the particulare. of that 
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claim, and that ` ‘in any case it “should be held 
that the Conrt of Wards waived its right ito, 
receive a notico of claim under saction 26. _ 

For the ragpondants it is contended that 
there is no groand for vavision in this cra,” 
inas nuch as the proczeding3 have basa 
stayed at the reg 1236 < of ‘ths petitioner 
him elf and in his interast3, and 
becaas3” the ordərs southt t» ba rs- 
vised are mere interlocutory orders 
whieh dò nat dispose of any, dofinite branch 

‘of th» orsa, Pindit Rana Kant v. Pandit Rig 

Dos (1), thus the provisiona of saction 23. 883- 
tion 27 and səction 31 (2) of. the Act’ ara 
impervtiva and must bə strictly complied” 
with by the claimant and ‘by the Court, as 
the case muy. b3; and that unless a cartificate 
moantioned in sobin 31 (2) is produced by, 
the petitioner, the suit cannot ba proceeded 
with, and tho consequences spacified im sec- 
tion 29 of the Act will follow. 

We hive given our bast considération tj- 
the argament of the petitioner’s advocate, and 
thongh, ns he endewvourad: ‘to show, the con- 
B-quences of a refasal on the part of the’ 
Deputy Commissioner to grant to his client 
the requisite certificate referred to in section 
31 (2) may be serions, we are constrained to 
hold that, in view of the imperative terms of 


the sub section aforesaid, the only ‘course - 


open’ to the District Judge was the one that 
he has adopted, namely, to ‘stay proceedings 
until the necessary certificate i» prod iced, 
Whether the Deputy Commissioner should or 
should not have granted the certificate applied | 
for. it is m ət within our province to determine; , 
but it is clear that until such certificate is“ 
filed by the pstitioner, the District Judge has 
no power under the Act tn proceed with the 
suit, and if he had so proceeded. his 
proceedings would have baen, ultra tires. 
Under the provisions 
section 27, uotica of a claim has ; 
given: by the claimant concerned within 


a specified period and ina specified manner, - 


nud the-enpon the Deputy ‘Commissioner has 


t».take definite action under seotim 28. If 


these provisions are not strictly oom plied: with 
(as admittedly has not been done in this 


case), the mere fact that the Depnty, Com-'- 


missioner coucerned has otherwise acquired a 
knowledge of the nature und the particulars 
of the oltim“in.qnestion, will not -sufice, and | 


the Churt before which a suit, based on that 
(1) 60 P: B1807- (P. B). 
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claim’ is pending, i is ‘bound asa matter of law 
t> require, the production of a cartificate 
under section 31 O)” We. are quite clear 
that there has been m waiver (assuming 
that there can ba ‘tiny such waiver) on. the 
_prrt of the Court of Wards of its right ‘to, 
receive a notice of claim under section 26 and 
section 27; and it seems to us.that the 
provisions of section 31 (2) fully apply to 
this case. . That being the case, not only was 
the District, Judge justified in passing the 
‘or ler of the 2nd January 1908, „but he was 
hound to`pass that order; and we fail to see 
liow it cun be said that i ia passing the order 
in question he acted with material irregularity 
or ref 133d to 'exərcis3 a jurisdiction vested in 
him by law. 

We. un lerstand that the order of the Deputy 
Commissioner refusing to grant to the peti- 
tioner a certificate of the description referred 
to in section 31 (2) of the Court of Wards 
Act is the subject of a revision application 
filed by the petitioner, and we have no, doubt 
that the Financial’ Commissioner as the- Court 
of Warde will pass thereon whatever orders 
he thinks, fit to piss under secbion 34 of the 
Act. 

The revision. fails and is dismissed with 
costs. 


Revision rejected, 





(ce 109 P. L R. 1993;23 P W.R. 1993, Cr; 
2 P. R 1910, Gr.) ' 
PUNJAB CHIBE COURT. 
CRIMINAL Reeortep. Case No. 63 oF 1907, 
Jaly 19, 1909. 
Present: —Mr. Justice Robartson, Offg. 
Chief Judge, and Mr. Justica Shah Din. 
KANHYA LAL AND ANOTHG5R— AGCUSED — 
; PETITIONERS . 
teranse ` d 
-EMPEROR THROUGH “MUNICIPAL COM- 
BE TEE, LAHO RE —P.osacurors— 


. RESPONDENTS. 

Punjab Municipal Aét (XX- of 1891), ss. 42, 52, 54, 
BN — DO ztros —Extension of Octroi limits — Gouds outside 
the formar limits—Objection to the power of levying 
tan —Duty of Magistrate to enquire tnto— Magistrate, not 
«£ daide whether an» arrear is dus—Distinction between 
“du” and ‘claimable’ —Rebates when dhog Munigipal 
Accounts Code, 3. 72. : 

It is beyond the power, i.e., ultra vires, of A Cone: 
mittee to levy octroi upon- goods which were already 
ontsida tho octroi zone but ware brought, after . 
extension of the ootrol limits; within’ the zone. Such 


1 


952 


KANHYA LAL ©. EMPEROR., 
|. goods cannot. bi” said t iura- bani brat sht withia 
‘the octroi lunits for consumption .or.use thorein ” 
` within the meaning of section 42 of Act XX of L591. 
When an application’ 13 made “by a Municipal 
- Committee under section 201 of Act XX of 1891, for 
recovering any arrears of any tax, the Magistrate, 
„if the pomt is raised, must satisfy himself that tho 
Committee applying to him is legally convtituted and 
thatthe amount cldimed is ‘claimtble’ as a tax or 
asses3ment legally imposed by the Committee; 1. e, 
whether the claim is intra vires or Wirt on 20, although 
the Magistrato is not competent to onqyire whether 
tig amoint claimed, ualor a tax duly and legally 
impnsol anl said to bain arrair, is dne or not; the 
. remesdy.as to’ that lies under section 52 of the sud 
: Act The word ‘dus’ is distinguishable from_ the 
word ‘claimable’. 

Lalji v. Muni :ipal Committee, 
followed. ` 
‘ Obiter dictum., 

; Under the wording of section 72 ‘of the Municipal 
Accounts Oo le rabites for Octroi-piying go» ls aro 

` recoverable even if Octfoi dnes have not in fact been 
paid thereon. 

Case reported by H P. Tollintou, Esquire, 
Sessions Judge, Lahore Division, dated 23rd 
December, 1908. > 

Mr. Rodhraj, for the Aandi. 

Mr. Beechey, for the Municipal Committee. 
- Facts.—The octroi- boundaries of the 
Lahore Municipality were extended by Punjab 
Government Notification No, 338, dated 2nd 

_ June 1-08; and several merchants whose g ds 
were store] without the originil limits were 
“called upon by the Muniéipality to pry octroi 
‘on such goods as by the publication of the 
notification were brought within the new 

: Municipal limits. 

Mr. E. R. An-leraon, City Magistrate, exar- 
` cising the powers ofa Magistrate of the 1st 
elass in the Lvbore District, by order ‘dated 
28rd November 1993, ordered, under section 
, 201 of the Punjvb Municipal Act, the attach- 
-ment of petitioner's property for the recovery 
of Rs. 193-13-3 on account of the octroi 
claimed. 

The proceedings are forwarded for. revision 

on the following grounds:— 
-(Crimina! Revisions Nos. 134 and 136 of 
1908 are algo ‘dealt with in this order). 


*Iahore, 1 P. R. 1891, 


In Jane 1908 the octroi boundaries of the 


Lahore Municipality were extended: Octroi 
was charged on dutiable goods which were 
admittedly within the area covered by the 
extension,’ previous to the extension. An 
application for attachment 
property was made to a Magistrate for re- 
‘covery of the arrears of the tax. He passed an 
order of attachment under section 201 of Act 
XX of 1891, Petitioners objected. The 
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of petitoner’s’ 
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Magistrate considered that he Had ño right to- 
Petitioners now apply 
for revision of ‘the order refusing to entertiin 
the objection. It is not necessary for me to 
decide whether the Magistrate could entertain 
the objection. The present petition may be 
considered as a petition for revision of the 
order of attachment wich may be revised 
under. section 439 of the Criminal Procedure 
Code. Din Muhammad v. The Munie’nal Com: 
mittee of Amr'tsar (1). Ootrai i is leviable under 
section 42 (1) (f) of Act XX of 1891 on 


goods brought within octroi‘limits: 


These goods were not brought within octroi f 
limits. Had the limits beén originally as 
they are now, the goods would in all probabil- 
ity not have been bronght into the arev now 
included in octroi limits. 


The proceedings. aro nGG EA ag forwarded 
with the recommendation that the attachment 
be set aside, a3. the tax is notclaimable. - 


Judgment.—this case was ‘sent up 
by Mr. Tollinton, Divisional and Sessions 
Judge of Lihore, for the revistonofan order 
passed by Mr. Anderson, a Magistrate of the 
1st class in Lahore, on 25rd November 1908. 

The facts are simple. The petitioners had 
a shop which was situated outside tbe octroi 
paying limits of the Lahore Manicipality. 1t 
is alleged by Mr. Beechey. counsel for the 
Municipal Committee, that much loss was 
caused by customers going out to these shops 
purchasing in small quantities, and returning 
without paying octroi. It was, therefore, 
determined to kring these shops, and the gu- 
burb where they are situated, withinthe Muni- 
cipal limits, and the Local Government accord- 


ingly issued a Notification No.. 838 of 2nd 
June Peano these terms:— * * + 
* * * 


is published for general information, in 
Bupersession of Notification No. 63, dated 14th 
February 1895, and will come into force- six 
“weeks from the date of publication of this 
notification. &c. (giving the new boundaries),” 
The effect of that notification was to bring the - 
shops of the petitioners within the octroi zone. 
It appears that in anticipation of the effects 
of this notification, the Municipal authority 
gave notice t> the petitioners that they would 
be charged octroi duty upon: all octroi- -paying 
goods found in their premises after the expiry. - 
of six weeks after 2nd June, and after that ` 


(1) 23 P. R. 1903 Or; 180 P. L. R, 1909, 
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‘date, they proceeded to claim octroi dues toa 
considerable amount from the petitioners. Ib 
is made‘a ground of complaint by Mr. Beechey 
that the petitioners sent large quantities of 
goods outof the zne and recovered rebates. 
Bat it is quite obvious thatif they were to be 
made to pay octroi they were entitled to 
rebvtes,-and the wording of section 72 of the 
Municipal Accounts Code cartainly lends faci- 
litie. to acts of this kind even if octroi dues 
have not in fact been paid. 

- Various objections ave taken to saitai irre- 
Kalasan in the method of making and press- 
ing the claim, but we prefer to come at once 
to the main points in the case, of which the 
first is, were the Committee competent to levy 
ootrei upon goods which were never moved by 
the owners. which were ontside the octroi z ne 
before the 2nd June and the 14th Jaly, and 
which on the 15th July were, by action of the 
Committee and the Government, within that 
zone? 

Now the authority for the imposition of this 
tax is rection 42 (f) of the Punjab Municipal 
Act. It mustbe remembered that the notifica- 
tion distinctly says that 1t shall not come into 
force until after six weeks have expired from 
2nd June. It is, therafore, q 1:53 claar that the 
liability to the tax could only be incurred after 
the six weeks had expired. and that it must 
be shown that after the 14th July the goods 
had been in,the words of section 42° ‘brought 
within the octroi limits for consumption or 
use therein.” Now it is quite clear that these 
were not brought within the octroi limits after 
the notification came into force. they were in 
the same place as beforethe J4th July, and 
the notification clearly took no retrospective 
effec;. We have been shown no provision of 
this or any other act under which the Commit- 
tea were competent to call upon the petition- 
ers to remove their goods on pain of paying 
duty because for the future the octroi limits 
were to be changed. Nor dn we fora moment 
believe that the legislature contemplated any 
such step. All goods brought across the lina 
after 14th Jaly will be livble, goods already 
within the line do not falfil that test and are 
clearly not liable to actroi duty. 

This, disposes of one of the main points and 
makes it unnecessary to consider the various 
other lers important qnestions regurding less 
important irregularities 
e There remains, however, another very 
important question and it is this. 
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The petitioners were called upon to pay the 
octroi demand made upon them by means of an 
applicition under section 201, Panjab Manici: 
pal Act. made to a Magistrate. That section 
runs as follows: — 

“Any arrears of any tax or fee or any other 
money claimable by a Committee under this ` 
‘Act may be recovered, on application to a 
Magistrate having jurisdiction within the 
limits’ of the Municipality, or in any other 
place where the person from whom the money 
is claimvble may for the time being be resi- 
dent, by the distress and sale of any movable 
property within the limits of his jurisdicition 
-belonging to such person.” 

And it is conlended that the Magistrate 
under that section must act purely as a minis- 
terial officer and has no course open to him 
but to recover whatever amount the Committee 
may state to be due. < 

It is nrged that a remedy is provided by 
section 52 of the Act by way of appeal to the 
“Commissioner for all improper attempts to 
levy sums not properly due, and that when an 
application is improperly made under section 
201, the remedy is an appeal under section 
52 and that every other remedy is barred by 
section 54. 

Now it is quite clear that section 52 and 
section 54 are confined to actions taken under 
the Act, and we are quite in agreement with 
Mr. Beechey, when he urges that section 52 
provides the remedy for mistakes or incorrect 
action under the Act. And this brings us to 
the crux of the question. Section 201 provides 
that any tix, fee or ather money, claim ‘ble by 
a Committee under this Act, may be recovered, 
etc. To our minds it is quite clear thatthe 
words “ claimable under this Act” govern 
the whole case. It is the Magistrate’s clear 
duty t satisfy himself that the money is 
clatmable (not due) under the Act, and Mr. 
Beechey has failed to quote any authority to 
the contrary. We have examined all those 
dn bad. IV. ). Ellis v. The Wunicipal Roard of 
Mus-oorte(2), The Wunie'pality of Ahmedabad v. 
Jumia Punia (3). The Mnunicinality of Wud v. 
Krishn ji (), Dwarka Nath Datt v. Addya 
Sundari Mittra (51, Mun'cinal Council of 
Tuticorin v. Sonth Indian Railwan (6), Lemin 
v. D modlaray + (7,, and none of them appears 
to us to support the contention. In W. J. Ellis 


(2) 22 A. 111. (3) 17 B. 731. 
(4) 23 B 446. (5) 21 0. 319. 
(BD 18 X. 78. (7) 1 M. 158. 
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v. The Municipal Boird of Mussoorie (2), it is 
laid down that it is-not for the Magistrate to 
enquire whether the actual ‘amount claimed 
AS an arrear was in fact due. In The Munici-. 

< pality of Wai v. Krishniji (4). it was held that 
_ a Magistrate could not go behind ‘the values- 
computed by the Committee within legal 

` powers. Mrnicipal Council of Tuticorin v. South 
Indim Rathoay (6) does not at all assist Mr. 


Beechiey’s argument, nor does Leman, G. D. v. 


Danvodarayu (7); nor can we see that Dwarka 
Nuth Datt v. Addya Sundari Mittra (5) doeg so 
either. General principles as to the interpre- 
-tation of the Municipal Act and the powers of 
the Courts to control them, if “ultra tires”, 
are laid down in Bıdri Das v. Municipil Oom- 


mittee, Delhi (8), Musammat Jafaran v. The 


Empress (9) and The Empresa v. Khubi Ram 
(10). In our opinion it is clear that the duty 
of the Magistrate is to see that on the facts, 
as stited by the claimants, the amount would 


ba claimable, t.e., whether the claim is intra - 


vires ‘or ultri vires. If tho Municipality 
is properly constituted and compatent to levy 
_ the tax in the area in which itis sought, tolevy 
it, the Magistrate is not competent to enquira 
Whether the amount claimed under a tax, duly 
. and legally imposed and said to bə in arrear, 
is-due or not, the remely as to that lies under 
section 52, but if he Gnds that the sum claimed 
could not be legally claimed from anyone, 
t.e ,ia-beyond-fhe power, ultra vires, of the Com- 
mittee, then Ke is bound to refuse to act. 
These views are also those expressed in 
‘Labiv. Municipal Committee, Lahore(1 1), which 
is much in point. The learned Judge in that 
case said, “gso when an application is made 
- under section 172, I consider thatthe Magis- 


trata, if the point is raised, must satisfy him- ` 


self that the Committee, applying to him, is 
legally constituted and thatthe amount claim- 
ed i3 claimed under a tax or assessment 
legally imposed by the Committee.” The 
‘discussion of the meaning and force of the 
word“ claimable” in that judgment will repay 
perusal. Section 172 of the old Act corres- 
ponds to section 201 of this Act. : 

In the cawe before ns, we think that there 
was no sum È claimabla” from the patitioners 
on account of any legally imposed tax on behalf 
of the Manicipality and that their action was 

(8) 90 P. R. 1898. i 

_°' (9) 4P. R 1587 Or. 
i 27, P. R.1839,Cr,° < : 
11) 1 P. R. 1891 Cr, nae 


we 
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“lira vires. Consequently the Magistrate 


applied to under section 291 shoald have ` 
refused to act as the claim did note ma within | 
the sape of that section.- The Magistrate's ~ 
order is set aside «ceordingly. This disposes 
of the ‘cise, it is unnecessary to discnas any ` 
other points. g | 
Revision accepted. 





(e.c. 103 P. W. R. 1999, 139 P:.L. R. 1909.) 
- PUNJAB CHIEF COURT. 
Sscoyv Civiu APPKAL No. 697 or 1998. 
April 2). 1909. soe 
Present: —Mr. Justica Johnstone an] 
Me. Justice Ruttigan. 7 
HASSAN BIBIl—Darenpant = . 
APPELUANE 
‘ 4 versus 
FAZAL KADIR AND OTEBt3—PLAINTIFES — 


Re » RESPONDENTS. 
. Compromise —Fumily arrangemsnt— Family arrange- 
ment arrived at bona flde and acted upon for a number 
of years should not be sst aside by Courts——Equity. 


AMuzammat 


8 died leaving two widows und -sons by one of the” ~ 


widows. By fimily arrangeniont and Pirticularly in 
‘deference to a wish expressed by the deceased, one 
of tho widows was allowed to retain possession of 
half of the proparty and mutation was offected 
accordingly. This sobtlement was asted upon for 6} 
yəws Oue of the sonsalso for some threo years 
aftor he arrived at majority accepted tho situ tion. 
Tho sons now sued to set aside this arrangement: 

- Held, that as the dispute was settled in a particular 
manner and tho settlement was accepted and acted 
upon by all p'rties for many _yeira, there was 
no reason to disturb the arrangement at this late ` 
stige. Family arrangements aro governed by a 
speciil eqnity paoulitr to themselves and will be 
enforced if honestly mide, though they have nob 
been meant as a compromise but have proceeded from 
an error of all parties originating in mistake or : 
ignorance of fact as to whit their rights actually are 
or of the points on which their rights actually depend.” 

Ram Niranjun Singh v. Parayag Singh, 8 0.183 at 
pp 1-42, 148, followed. 6 

Furthor appeal from the decree of W. |, 
A. Tie Rosignol, Esquire; Divisional Judge, . 

Amritiar Division, dated the 5t May, 
1908, affirming, that of Lala Harnam Das, 
District Judge, Gurdaspur, dated the 20th . 
March 1-08, decreeing the plaintiff's claim 

Mr F ral-i- Hussain. for the Appollant: i 
Chandhri Nabi Bakhsh, for the Respondents, 

_Judgment. —The general facts of the 
case are ret forth in the judgments of the 
Courts below and we need not repeat them. ` 

For the appellant, Musamm't Hassan Bibi, 


Mr, Fazal-i- Hussain, oontends that the lower. 
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Courts have not correctly apprehended her. 
casp. Thoy have, as ho points gat, proceeded 
on , tho, assumption that she rolies upon an 
oral Will made in hor favour by her late 
husband, Sharaf Din, who died in Febr uay, 
1901, and that her position is, that under 
the terms of this alleged Will, aha is ‘entitled 
to propriet iy possession for ever_of half 
of the deceased’s proparty. Both the Dis- 
trict Judge and the ‘Divisional Judgo held 
that this oral Will is nt eatablisied and. 
upon this finding, and without reference b7 
the other aspects ‘of the case, have decreed’ 
| plaintifs claim. h 

Bat in point of fact, T Hassan ` 
Bibi’s defence to the suit does not rest upon 
“this -alleged Will. She pleads, no dvabt, 
~ that Sharaf Din oxpressed a desire in hia life- 
time that his two wives should divide his 
property „between them and so far as this 
contention is concerned, the concurrent finding 
_of the Courts boluw are against her. But 
‘her -main point is taat after the death of 
Sharaf Din, a family arrangement was ar- 
rived at, under the terms of which it was 
agreed that each widow should be allowed 
tə retain possession of half of the decensed’s 
property during her lifo-timo and that it 
was in azcordance with this arrangement 
that she was granted mutation of one- -half 

of the property, the other half being mu- 
‘tated in favour of the other widow. This 
arrangement was admittedly carried out in 
‘1901 and was acted upon by both parties for 
some 64 years. Plaintiffs, who are the sons 
of Sharaf Din by his other wife, now wish 
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Hassan Bibi, or that thore was any fraud 
or undue influence. -Obviously no such 


+ 


“to upseb this settlement, but after hearing ` 


Mr. “Nabi Bakhsh on their behalf, we cannot 
agree that they are entitled to do so: One 
of tho sons, Fazal Haq, was about 16 years 
old when his father died, and it “is not denied 
that for some. 3 years after he came of 
age, : ho acquiesced in the arrangoment: 
Musammat Hassan Bibi would admittedly 
be entitled to maintenance and in cases of 
‘this kind when the responsible members 
of a family agree to an arrangement which 
‘is par se not unfair and which has been 
arrived at without undue advantage being 
taken, we are of opinion that -t re Court 
‘should be slow ta interfere when” subsequently 
one of the parties wishes to have thit 
arrangement set aside. It'is not alleged” 
that: Ynsammaé Panna Bibi, the mother of 
plaintiffs, v was in collasion with Musammat 


| 
~ 


arrangements. 


plea could possibly: succeed, for if any one 
was in a position to dominate tho other 
pirty it would have been Musimmdt Panna 
who, as the elder wife and as the mother 
of the deceased’s sons, would have had it 
in her power to get. the better of Bue 


.co-widow, who has no sons. 


< When Sharaf Din died, thers was pok 

ly a dispute between the widows asto their 

respective rights, and this dispute was settled 

by each. widow taking half of the property. 
for herself and her respective issue. 

-As there -were sons living, Musammat 
Hassan Bibi ‘would under the ordinary rule 
of customary law have had no right t any 
part of the property, though she would 
undoubtedly have boen entitled -to main- 
tenance. But the parties were, it would seem, 
in doubt as to their reapectiva rights and in 
order to settle this doubt they bonr fide agreed 
t the arrangement in question. In this con- 
nection we may refer to certain passages in 
case of Ram Nirunjan Singh v. Prayag Singh 
(1),in which the learned J udges point, out that 
tn render vaild the compromise of ‘a litiga- 
tion, itis not even necessary that the ques- 
tion in dispute- should really be doubtfal, 
if the parties bona fide consider it to be so. 
Jt is enough tə? render.s compromise valid 
that ‘there is a question tobe decided bet- 
ween them. A compromise of doubtful rights 
will not be set aside on any other ground 
than fraud.” 

The loarned Judges add, tthis is the rule 
of law regarding compromises generally. But, 
that the Courts go-still further in favour of 
upholding compromises by which family dis- 
pates are ‘settled, appears from the fyllowing 
_ passage in the same treatise (Kerr on Fraud - 
page 364). The principles which apply to 
“tho -case of ordinary compromise between 


“strangers ‘do not equally apply to the cases 


of compromises-in the ` natare of family 
Family‘ arrangements are 
governed by a special equity pecu- 
liar to themselves, and will be enforced 
if honestly made, although they have nat 
been meant as- a compromise, but have pro- > 
ceeded from an error of all parties origi- 
nating. in mistake or ignorance of factas to 
what’ their rights actually are, or of the 


p ints on which their tights actually depend,” 
oe 8 O. 188 at pp. 142, 148 


` 


` 
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i In ths presant C99 tharo ein bə n> doubt 
that after the deith of Sharaf Din, a 


‘settlement was arrived at, honestly and in 
„the best of good faith, by the two widows, 


and this settlement wis given effect tò and 
acted upon by all parties. for several yoars. 


“The elder plaintiff him3alf .for som) three 


years after he arrived at majority accepted 
the situation and it is tvo late now for him 
or his younger brother “to a to upset that 
arrangement, 

Mr. Fazal-i- Hussain detente that his client 
is not entitled to claim proprietary rights in 
the property of which she has p ‘ssession 
and that she ‘has nothing more than the 
ordinary widow's customary estate therein; 
in other words,. that her estate 18 merely ono 
for life and is liable to forfeiture on her re- 
marriage. 


- In our opinion, tho appellant’ s kontenticns f 


must prevail. lt is clear that she obtained 
tlie property in her possession by means of 
a ‘family arrangement, and, that this arrange- 
ment was made by all parties bona fide and 
has been acted upon for many years. 

It ïs also by no: means improbable that 
Sharaf Din, though he made no actual Will, 
did during his life-time-exprers some sort of 
wish that his widows should hold the pro; 
perty equally after his death and that it 
was partly out of deference to his wishes that 
the settlement. i in question was arrived at. But 
be this as it may, the fact remains that 
the dispute between the widows was defimte- 
ly settled in a particular manner and that 


this. settlement was accepted and acted upon 


by all parties for” many years. In the cir- 

cumstance we see no reason why at this 

Tate stage the arrangement should be set 
“aside. 

We accordingly oceni this appeal and 

` dismiss plaintiff’s suit with costs throughout, 

Appeal accepted. 


(s.c 95 P.L. R, 1909; 107 P W.R 1909). ` 
-PUNJAB CHIEF COURT. 
CivIL Revreros No 2593 or 1908. 
Š May 6, 1909 i 
Present: —Mr. Justice Williams. 
-RAGHPAT RAT—PLAINTIFE— PETITIONER 
~ gerus 
Musammat WALI AND OTHERS ~—Derexpinrs 
-— RRSPONDENTS. 
UNC —=Bong payable ah nakiliti hatá 


INDIAN CASES, - 6 


- Divisional 
- dated the 31st July, 1908, reversing that of 


-~ faults. 


[1909 


bond falling due tn default of -payment of two cone 
secutive instal ments—Limitation Act (XV of 1877), Sch- 
IT, arte 74,75, 80. -> 

Article 74, and nab 75, applies when the penalty 
of the whole bond falling due is not attached to a 
single default, but to two consécutire defaults. To 
make article 13 applicable, it is essonti:lly requisite, | 
(1) that the penalty should be attached to n single 
`defanlt and 2) that the whole bond should thon 
fall due. | 

Tho application of article 80, which deals with bonds 
as n whole, is also barred by the rule that the specific 


excludes the general. 
Sobha Ram v, Ram Partab, 74 P. R., 1901, followed. 


Application for revision of the order of the’ 
Judge, Jullundhur, Division, .. 


Lala Prabhu Dyal, Munsif First Clare, Jal. 
Jundbur, dated the 13th March, 1908, de- 
‘creeing plaintif s claim in part. g 
Bakhshi Tek Ohand, for the Petitioner. 
Mr PFazl-i- Hussain, for the Respondents. 
-Judgment:—I am not quite clear 
from the judgment of the learned Divisional 
Judge what article of Schedule II of the 
Limitation Act he considered to govern ‘the 
case except that he distinctly decided that it 
did not fall within the purview of article 75. 
Personally I am inclined to accept the argu. 
ments and conclusions followed and arrived 
at by Mr. Justice Chatterji in the case report- 
ed as Sobha Ram v. Ram Partub (1), 
Which is on all -fours with the present 
one especially having regard to’ the princi- 
ple that ‘the Limitation Act being a res- 
trictinn on the natural rights of the subject . 
to seek redress in Courts of Law, its pro- 
visions must be construed strictly. In that 
case. it was held that as the bond sued upon 
was paynbie by instalments, either article 74 
or 75 would apply. For the same raason one 
or other of these articles must be applied 
here. But to make article 75 applicable, it. 
is essentially requisite, (1) that the penalty 
should bə attiched to a single default, and 
(2) that the whole bond should then fall 
due. Inthe present case the penalty of the 
whole bond falling dne is not attached to . 
a single default, but totwo consecutive de- 
[t followa AS œ consequence that 
article 75 does not apply and that article 
74 does. To.put the matter in another way; ' 
Schedule II of Limitation Act “does not 
specifically provide for the case of bonda pay- 
able. in instalments when the whole amount 
falls due as a consequence of repeated de. 
faults. Such cases, therefore. fall withth the 
(1) 74 P. R. 1901; 111 P. L. R 1901. 
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articlè which deals with bonds payable, in’ 
instalments simply: but there. is no ‘ground . 
for throwing. them under. the~-still mure 
general article’ 80, which dials with bonds - 
as a whole; for the rule . that the spocific 
excludes the general, applies. É 

I, therefore, hold the suit in so. far as it. 
rolateđ to instalments. subsequent to the 
second one was within time’ and I give the 
plai itiff a decree as in the original Court for 
_ Bs. 304 with proportional costs throughout: 
i Applic ion ‘allowed. 





(s. c. 109 P. W. R. 1909; 112 P. L R. 1909.) 
PUNJAB CHIEF COURT. | 
_ Second Civit APPEAL: No..12 3 oF 1908. 
“March 15, 1909. 
Present: —Mr. Justice Kensington and, 
- > Mr. Jastice Johnstone. 
LACHHMI NARAIN AND orHERsS— ` 
PLAINTIFFS — APPELLANT : 
versus 
Musammat MATHRO AND oTHERS— 


DEFEND ixTs— RESPONDENTS. 

Adoption— Competency -of . remote: reversioner to- 
challenge an adoption where near one is a minor, 

Whore tho nearest reversioner_of a deceased Hindu ` 
isa minor, the more remote ones havenlocut standi to 
maintain a gait for contesting-the factum and validity 
of an adoption Alleged to have beon mado by the said 
deceased. 

Mehtab Khan v. Mehtab “Bibi, 24 P.` R. 1877 and: 

~ detoun Bingh v. Khacana, 56 P? R.` 1908, 107 P. W.R. 
1903, followed. 

Further appeal- from the order “of the: Divi- 
sional Judge, Debli Division, dated the llth 
March, 1903, confirming that of the District 
Judge, Dehli, dated the 16th December, 1907. , 

"R. S: Lala Sikh Deal, for the Appellants. 

Sardar Wazir Singh, for the Respondents. 

Judgment. —The circumstances of this 
“case have been clearly stated by the District `` 

.Judge. The suit is one by the collaterals ‘of 
Manohar Lal deceased to declare -invalid an. 
alleged oral adoption by his widow and son’s 
widow of the minor defendant; 
the - 
Kashi Nath. ta 

Various issues have been framed, ‘and evi- 
dence has been taken, but for thie’ most: part 
to attempt has been so far made to arrive at” 
findipgs on such of them as cover. the. merits 
ofthe dispute. - ' Thé lower Oourts have dealt’ 
“with. the ows on a preliminary igssie regard- 
ing the plaintiffs’ locus. standi ta sue and. 


“INDIAN CASES.: 


- of Hindu law deals with the point. 


Piari Lal, as | 
son of Manohar Lal's -predeconsed ` son : 


- own or her own alienationa. 
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finding that they ara not the: nearest rever- 


sioners qualified to Bue; elep have dismissed 
the. suir.: | 

The par ticular: reversioner who is thus held 
to bar the plaintiffs. from saing is Sri Ram a - 


> minor at the time of suit and residing at 


Ahmedabad with his natural _ parents, 


“though ndopted as ason -by Musammat 


Matohri.” We “have considered -the rulings 
quoted by the lower Courts, but we do 
not find that any of them go to the fength 
of saying that a nearer reversioner, who 
is himself a minor, will preclude more distant 
reversioners from suing, “Speaking generally 
any doctriné-of the kind would’ be obviously 
inequitable, as a minor cannot be compelled 


to sué, and no one is under any positive obli- 


gation to bring a suit in his behalf. The view 
tuken by the lower-Court involves, therefore, 
a possibility that moro remote reversioners 


- will be compelled to “look on: and lose their 


opportunity of challenging, 8. distinctly’ 
questionable adoption in good time, though 


i no fault of their own, merely because. a minor 


bars their way. 
And applying the doctrine w the facts- of 


` the present case, the inequity of the result is 
-seen all the more clearly from- the .circum- 
cetance ` 


that Musammat Manohri, adoptive 
mother of. Sri Ram, atrongly supports plain- 
tiffs on her adopted son’s behalf. She would 
have difficulty in suing directly on behalf of 
Sri Ram, who is living far away, but she has 
no desire at all to stand in plaintiffs’ way. 
None of the rulings quoted: foy the defen- 
dants touch the quéstion of” minority | of the 
nearer raversioner and ‘no specific provision 
On the 
other hand there are two distinct ralings of” 
this Court the other way— Mehtab Khan. v: 


“Mehtab Bibi (1) and Jiwan Singh vy. Khazana 


(2). 

It is’ s'true ‘that i in, the: rulings last refeired 
to, this- Court was dealing with ordinary 
alienations by sale, where a minor adopted — 
son was put" forward by “the actual vendor, 
whose acts were in question, to block the way 
of more remote reversioners and so enable- 
the yendor to escype the consequences of his 
Bat the princi- . 
ple of.the ralings 13 the same as in the case 
before us. and we consider the Courts bound 


< to follow them. 
ie (2) 0 24 P. R. 1877. 
(2 ar R. 1009; 107 P. wW. R. 1008: 


yah 


“a 


H 


. Merits. 
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V We, therefore, find that the minor-Sri Ram: 


“was no bar to the prasent snit, nor can he now 
‘ block the plaintiffs merely because he may 
. have sinc) attained his majority. He must 
' bə left altogether out of accountin the suit, 
as instituted, though in thé event of plain- 


-tiffs evéntual:y obtaining a decree, he may- 


himself reap'the benefit-of it. 

We accopt the eppaal , and, reversing the 
only finding of the lower Courts, decide that 
: plaintiffs have a locus standi to sue. The case 
-is remanded’ to the lower appellate Court 
under order 41, rule 23,Civil, Procedure Code, 
for decision of the sppeal before it on the 
Finding shoald be now given on the 
remaifiing issues in the case or such of them 
as are considered material for’a complete de- 
cision of the case. We observe that the de- 


fendants by their pleas (as explained orally . 


by, Counsel) asserted that Banarai Das, alleged 
“to be the adopted son of Gopal Rai, would 
' bar the plaintiffs’ suit equally with Sri Ram. 
“We are unable to determine this point as no 
' issue has so far been drawn about Banarsi Das. 
It should be ascertained from the defendants 
-whether they still raise any question about 
Banarsi Das, and if they do; a supplementary 
issue should be framed on this point also. 
Stamp duty on appeal to be refunded. 
‘Remaining costs of his Court to be costs of 
the cause. ~ : 
Appeal allowed; case remanded, f 


at 


———— | 


‘(ec 75 P. L.R. 1909, 113 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
‘MISCELLANEOUS Civit APPEAL No. 1076 
or 1908. 
May 4, 1909. 
Present:—Mr. Justice Rattigan. 
RAI CHAND—DEREE-HOLDER—ÅPPELLANT 
: versus 
_SHANDE. KHAN axp ANOTHER— JUDGMENT- 
DEBTORS—RESPONDRNTS. 
~ Limitation—Rrecutios ‘of deciee more than 12 years 
old—Incompetency of Hxecuting Conrtto extend time — 
Fraud—Cril Proceddrs Code (Act XIV of 1882), 
“5. 280. 

An application, made more than 12 years after the 
eeveral dates given in paras. 3 and 4 of section 230, 
Civil Procedure Code, 1882,- cannot ko considered a 
mere continuation of the previous proceedings whoo 
the last application made within 12-years from these 
| datea was disallowed on the 


An Pzeonting Court, when rejooting such an 


= ri 


- INDIAN CASES. 


“Count and [ need not repeat. them. 


‘for execution of 


‘of the Civil Procedure Code of 18-2, 


ground that the . 
A “relief asked therein could not legally be granted, 


fe 


[1969 


application, has no -power-to extend the period by 
allowing: the decree-holder to filo a fresh application 
within a certain time. 

A deoree-holder cannot take advantage of his judg- 
mont-debtor’s frand or force, mentioned iu the above 
section, if he has.ample opportunity to present a fresh 
application after the conclusion of the frand’or force. ` 
~ Sesachalain Chett v. Rajan Chs'ti;-8 M. L. J. 203, 
followed. 


Miscellaneous appeal from the anise of the 
Divisional Judge, Hoshiarpar Division, dated: ` 
the 2nd June, 1908. ; - 

` Mr. Bodhras, for the Appellant. 

Mr. Shah Nawaz, for the Respòndents. 


J udgment.—The facts are fully stat- 
od in the judgment of the lowor appellate . 
. The. 
sole question is, whether the present appli- 
cation for execution which was filed in Court 
on the 30th August, 1906,-is within time. 
The decree of which execution is sought was 
pissed on the 30th July, 1894, and was one. 
for recovery of a sum‘of Rs. 1,082-8-0 from 
the property. of one Fatteh Khan. The 


“latter died shortly after the date above men- 
» tioned. At the date 


of the ‘decree and 
in that year -the. decree-holder attempted 
to execute the decree against the property E 
of the deceased in the possession-of his 


“two sons, by applying for attachment and 


sale of that property, of which part at least’ 
eonsisted of agricultural land. These proceed- ~ 
ings proved infructuots asthe revenue author- 
itiés decided that the agricultural land could 
not be alienated even-temporarily, aud in 1898 
the decree-holder’s application was consigned 
to the. record room. On the 2nd February 
1906, the decree-holder applied once again : 
his decree and on this 
occasion stated that he wished to execute 
the decreé by- the arrest and imprisonment 
of the two sons of the judgment-debtor. In 
this application there was obviously no justi- 
fication. whatever in law as-the sons were-in ,. 
no way personally responsible in respect of the 
decree and the only application that could 
in the-circumstances have been made against 
them would have been one under section 234 h 
The. 
hearing of this application was considerably 
delayed ` (mainly „owing to the respondents’ 


“failure to attend on dates fixed forthe hear- 
: ing) but, it was eventually rejected on the 


18th August, 1906, by am order of the Comt 
which, while refusing thé applic ition, inform- 
ed the decrec-holder that he could, if so. a \ 


i= 
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vised, hava. until’ the 5th October, 1993, to 
--prasent an application for the nbinoh ment: of © 
“the decease l’s property., This part of the 
order was-clearly ultra vires aa the Court had | 
clearly no power to extand. the time within 
which an application for execution could be 
presented. “But acting upon this order tha 
decree-holder dn the 30th August 1996 filed 


the present “application which is obviously 7 


intended t» be one under section 234 of ‘the 
former Civil Procedure Code. ’ 

The Divisional Judge has, decided that this 
application is time-barred and after giving 
full consideration to, Mr. Bodh Bij’s argu- 
ments, I'd» not Bee how any other conclusion 
can be arrived at: 

-Upon the view “whieh I take, it is not 
necessary for me to decide, whether the: ap- 
-plicıtion. for execution which was made in 
.1894 amd which for various reasons remained 
pending till 1898, can be said to have bsen 

“ granted” for the purpose of saction 230 of 
the Civil Progedire Code of 1882, despite 

the fact that.. it was eventually not granted. 
For the present 'purpnses I shall assume‘that 
it-was granted. The question there remains 
whether within the time allowed by ‘section - 

280 (ú o., within 12 years of the decree), an 
application has been made to execute the 
desreo. Undoubtedly the application of the 
2nd- February, 1903, was presented within 
that time, but this was an application of a 
kind not recognised by law in‘the case ofre- 
presentatives of a julgment-debtor for such 
-persons are-not ir -the first “instance liable 
to bə arrested and imprisoned for debts due 
- by the deceased jadgment-debtọr. } 
“plication was accordingly’ very rightly raject- 
„ed by the Court, and the question is whether 
the present application, which was admittedly 
filed more than-12 years after the date 
of the decree, can ba said b) ba within time 
as b3ing a mare continuation of the for mer 
application and’ -not a fresh . application. 
.In my opinion, an application of the latter 
„kind, which asks -for totally diferent- re- 
-lief aud has baəeń preferred because the 
formor application has bean held not to lie 
inasmuch as it asked for relief which could not_ 
legilly ba. granted, eannof, without undue 
stretch of language, 
applicrtion nnder a somewhat: different guise. | 
I em not sabtle-enongh to-follow,an arga- 
ment of this kind, which -to-my: mind’ dyes 


` violence. to -the-ordinary meaning of words. - 


N ae 


This ap-. 


be said to ha the same ` 


-s 


“INDIAN GASKA. 


sA, $ ‘ 


Shae application: Ge. a OE ‘purpose: or 

bean made and has basen rejected on the 

‘ground that the relief prayed for ec not 
legally ba grantel. Thereupon-a fresh ap- 

plication, asking for: different relief, i3 pra- 

ferred, and the contention is that the -second 

application 4 is but parb and parcel of the first 

application. As remarked by Lord Bramwell . 
in one of his ‘judgments, ‘ ‘this beats me,” and 

~ T confess I am quite unable to follow the 

argument. I hold, therefore, that the second 

application which was admittedly filed more 

than 12 years after the; date of the decree, 18 

incapable, of recognition by the Courts. 

But in order to get over this difficulty, Mr. 
Bodh Raj argues that during the proceadings 
of 1894 1898, the, respondents.on various 
occasions stayed the hands of -the executing 
Court by asserting that the parties were ,en- - 
deavouring to. settle: their differences. He 
farther points out that in 1898 respondents 
actually represented that the dispute had 
been settled and a compromise effected ; that 
this statement has been found to have "bean 
‘false, and that by reason of it respondents 

“prevented” by frand the execution of the 
decree. This is an ingenious argument and 
not devoid of soms plausibility. . Baton con-. 
sideration I do mot think that it has any 
` force. Assuming for ihe sake of argument, 
that respondents did by such condact delay’ 
_the execution of the. -decree ‘and that such 
condact sm unts to “fad” - within the 
maning of the proviso to section 239 of the 
former. Code, I cannot agree that respondents 
thereby. preventel the, execution of the decree. 
Those procsedings terminated in 1898 and, 
after they .kad concluded, the decree- bolder 
had stillample épporbunity to present a fresh 
applicttion and to'exeéute his decree. 

As observed in Sesrchelam Chetti-v. Rajan 
Chetty (1), “it is obviously not enongh to 
prove fraad ab sometime during the 12 years’ 
period, bacause it is quite consistent’ with 
such fraud that the .decree-holder may at a 
later pəriod have liad fall facility for execut- 
ing‘ his decree, -It mast ba provad that tho- 
nun-ex2cution wag brought about by the frand: 
complained of.” 

In the’ present case it is clew that the 
_allezed fraal in 13%8 did not prevent the 
decres-holdar from thereafter cxeciting hig 
dacrea, forvha hid fall facility: todo s9 there. 


afror, aal in poiat of Fags’ atte atl bh ugi: 
2 8 M: L, 7. 206. 


woe - ~ : 
+ = 
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ungnocessfally,- to.execute it in 1°08. . 


I, thoretore, concur with .the lower ap ` 


pellate 


Court in boldiug that the application 


' for execatiun udw ander consideration cannot 
be entertained, aud I, therefore, disiniss this 


t appeal with’ costs. 


$ Appeal dismissed. 


a 


2 (e. 


0. 115 P. W. R, 1909; 123 P. L. R. 2. 1602.) 
PUNJAB CHÌEF COURT 


*SaconD Crvit AvPEsL No. 1205 oF 1997. 


July 27, 1908. 
Present:—Mr. Justice Chevis. 


‘- ‘PREM KUAR—PGLAINTIFF—ÅPPRLLAÑT 


versus 


MOHAN LAL and OTHERS— DEFENDANTS — , 


RESPONDENTS. 


"Bonami transaction—Mortgage—Pr incipaland agent— - 
Irregular dccount betiieen the parties—Ruaning account 
—Limitation—Finding that uccount ts too regular 
Question of fact. ; 

‘Where A wasacting as a general agênt'for B and fho.: 


former 


raised a loan in his own name and obtamed a 


thortgage of certain mmmovable property in B’sname 

after consulting.him on the subject, and afterwards A 

ropaid the loan out of the funda he had in his hana 

belonging to I whom he treated as mortgagee all 

along upto his death, after which ocourrence the- 

mortgage deed as wellas other title deeds wero 
: handed over to B: 


Hald, 


that A originally raised the loan as an 


agont and for.the benefit of B and the montane? was 
not a benam: transaction at all. s 


-(1) When account between the parties goes où. 


- ® 


“showing what balance is due from. either 
„party at different times, but is never finally 
setiled it is a running one and the limitation 
begins to run from date of its being closed. 
A finding to the effect, that the account 
‘between the parties is too irregular to form 


“the basis of a Claim, is not a question of law 


so AB to take an appeal in a Small Cause case * 


- of below Re. 5,000 out of the jarisdiction of a 


Bingle Bench of the Chief Court. What is 
meant is, that the account is so irregular 
-that the claim for money due thereon is not 
proved. 


Further appeal - -from the decree of H. P. 
' Tollinton, Esquire, Divisional Judge, Lahore 


Division, dated the 5th July, 1907. 


affirming 


.- that of Sheikh Miran Bakhsh, Snb-Judge, lst 


Class, 


Lahore, dated the 30th April, 1206, 


dismissing plaintiff's, claim. 


Mr. Muhammad Shofi Bid ‘Tala Mott Lal, 
for. Appellant. 


Lala Hukm Chand, for ne Respondents. 


Judgment.—Ram Das was an em- - 


ployesof the North-Western Railway. He died 


in son; 


son, Doctor 


1900: His sister’s 


k 


»L1909- 


Bhagwati Das, was 4 Government. employee, 


stationed at varioas places at different times ; 
he d:éd in November, 


’ 


1900. As Ram Das - 


was stationed in Lvhore, he used to manage 
sif ira fur his nephew, the latter frequently . 
_ remitting sums of money. Neither side kept 
very careful accounts of how ` matters stood 
‘between them, andthey never seem to have 
met and strack a balance. This, no doubt, Was 
owing to relationship and mutual trust, 

Ram Das's widow now sues Bhagwan Das’s ` 


sons as follows :— 


Ate si Rs. E p. l 

` Principal mortgage money- 3 00} 00 
“ Interest on the same ... «+ 778 80 
_ Due on account 814 11 1 
` 4,593 8 1, 


The hareli (atables, -&o.,) of Amur Singh 
“was mortgaged for Rs. 3,0J0 on: 38d August, 
“1897, the deed being written in favour of ~ 
Bhagwan Das, who was at the time Civil 
Surgeon ‘of Jhang. Later on Amar’ Singh | 
sold: the equity of redemption to Doctor Mul: 
Chand and it is admitted that defendanta ` 
have received Rs. 3,009 and Rs. 778-8 interest , 
from Mal-Chand. For plaintiff it i is contented 
-that the mortgage was a benami transaction 


- and that the mortgage money was entirely 


‘Ram Das’s, but that the deed was executed 
in favour òf Bhagwan Das in order. to hide 
` from the Railway authorities the fact that 
Ram Das was breaking the departmentul rules 
-which forbid -Railway ‘employees under pain 
of dismissal from entering into such *transac- 


tions. 


The sum of Rs. 814-11-1 is said to- 


-have been due by Doctor Bhagwan Das on 
the account running between him and Ram 
Das. Defendants plead that-the balance of 
account stood in favour of Bhagwan Das and 


that the mortgage was not benam.- 


They also: 


pleaded that Ram Das appointed Bhagwan 
Das his heir, but this plea Has been overruled 
by the lower Courts and not revived in this 


Court, 


The Sub- Judge held’ that the mortgage was, 
entered into with Bhagwan Das’e money and 


was not a banawe affair, 


also ihe balance of 


-accounts was in Bhagwan Tis’s- favour, also 


that the’ claim for 


recovery of balance | on 


_ account was time-barred. : 


The 


learned Divisional Judge concarred 


as to the mortgage, held thatthe accounts Were - 
not sufficiently. regular to prove the claim on 
the account, and said nothing as to limitation, 


g 


x 


pos 
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So both the lower Courts dismissed the suit. 
Plaintiff appeals. h 

As to limitation, the suit was instituted in 
October 1902, so I fail to see how any-part 
of itean be time-barred ; nothing has been 
said as to limitation before me. The account 
was a runuing account and ran on even after 
Ram Das's death. 

It was suggested that the finding of the 
learned Divisional Judge that the accounts 
were too irregular “to form the basis for 
plaintiff's claim” brings a point of law, and 
that this case should go before a Division 
Bench. But I think the Divisional Judge 
only meant that the accounts were so 
irregular that the claim for money due on 
the account was not proved. Whether money 
was due on the account or not seems to me 
simply a matter of fact. 

%The verious accounts have been produced 
before me. They are mostly in the hand- 
writing of Ram Das. So far as can be known, 
Bhagwan Das kept no accounts except a 
memorandum of the various sums remitted 


by him to Ram Das from time to time. For 


plaintiff it is alleged that defendants have 
kept back some accounts, but of this there is 
no proof. The accounts of Ram Das are 
kept in the most irregular fashion, mostly in 
little penny note-books with paper covers. 
They are rather to be described as rough 
memoranda ; they do not deserve to be called 
accounts at all. No one suggests that any 
false entries have been madein the accounts, 
but whether they are complete and how far 
they are accurate is a matter on which no 
definite opinion can possibly be arrived at 
in my opinion. A Commissioner was appointed 
to examine the accounts, nnd he came to a 
finding that Rs. 3,657-%-9 was due from 
Bhagawan Das. This finding might be 
accepted if we could be sure that the accounts 
were complete, but, in the absence of any 
certainty as to whether the papers produced 
show the whole state of affairs, I fail to see 
how any Court can possibly be expected to 
give a decision in favour of either party on 
the accounts. Exhibit 10°consists of 3 loose 
papers on the back of one page, is a sort of 
rough balance in Ram Das’s hand-writing 
from part of which one might perhaps 
guess that atonetime Bhagwan Das owed 
Rs. , 5,743 including a sum of Rs. 3,100 (an 


item which apparently refers to the Rs.3,100_ 


borrowed by Ram Das from Uttam Chand 
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and Devi Dittaon 2nd August 1897, an item 
of which I shali have more to say when 
dealing with the mortgage). But below come 
other items totalling Rs. 18655-0-3 and it 
is impossible to say exactly what the whole 
document really amounts to. Even according 
to plaintiff an item of Rs. 3,100 has here 
been added with which Bhagwan Das had 
no connection, and it may be that the whole 
document is simply a rough note in which 
Ram Das was calculating how he stood 
financially, including the account between 
him and Bhagwan Das as well as his other 


. transactions in which Bhagwan Das had no 


concern ; if this be so, all that I can say is 
that it seems to me impossible to say how 
much of the memo. covers Bhagwan Das’s 
account and how much relates to other 
matters. In my opinion it is impossible to , 
come to any finding as to how the balance 
stood between Bhagwan Das and Ram Das 
or Ram Das’ widow, and TI hold that plain- 
tiff has failed to prove his claim so far as 
the account is concerned. I 

- Now as to the mortgage. On 2nd August, 
1897,2. e., one day before the mortgage- 
deed was written, Ram Das borrowed Rs. 
3,100 from Uttam Chand and Devi Ditta Mal, 
bankers, giving therein 2 hundts for 
Rs. 2,500, and 600 payable in 3 months’ time. 
It is admitted that the money was borrowed 
at 10 annas per cent. per mensem interest. 
Interest for 3 months and costs of hundi 
paper, Rs. 60-9-0 in all, was apparently 
deducted in advance from the Rs. 3,100, 
see entriesin Exhibit P. 8. The respondents 
admit that out of the money thus raised 
Ram Das paid the Rs. 3,003 to Amar Singh 
when the mortgage-deed was written and 
that is a good point in plaintiffs favour. 

_ On 29th October; 1899, Ram Das repaid 
Devi Ditta Mal Rs. 1,209 andon 1st February, 
1898, he paid him Rs. 1,350 and on 8rd _ 
February, 1898, he paid him Rs. 550 thus 
paying off the whole Rs. 3,100. These facts 
are shewn from Devi Ditta's book and also 
from the memoranda in Hxhibit P. 8. 
Apparently Ram Das had no cash available 
on lst February, 1898, but he then pawned 
certain ornaments for Rs. 1.500 (see note on 
page 4 of Exhibit P, 8). In a latter from Ram 
Das to Thakar Das, we also find Ram Das 
asking fora loan of Rs. 309 and speaking 
of a debt for Rs. 8,000 which he had to 
meet, Thakar Das lent him Rs. 399 on- one 
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occasion and Rs. 50 on another. It is also 
pointed out for the plaintiff that it was Ram 
Das who conduoted-all the negotiations with 
Amar Singh. The above are points in plain- 
tiff’s favour. 


On 20th May, 1897, we find Ram Das. 


writing to Bhagwan Das saying Amar Singh 
‘ talks of mortgaging the- big stable for 
Rs. 3,000 at 8 annas per cent; ‘whatever con- 


ditions you -wish -he is willing to write- 


in the bond,in my opinion to mortgage. the 
stable is a good bargain for us ” This certain- 
ly looks as if Bhagwn Das was to be per- 


~ gonally interested, and was not merely being - 


consulted as an adviser, but plaintiff’s counsel 
argues that whatever was then contemplated 
is no proof of what actually occurred later on 
in August. Later on after Mul Chand had 


bought the equity óf redemption, we find Ram- 


Das writing to Bhagwan Dason 7th August, 
1899, “ I don’t think Mul Chand will agree 
to give you half the stable.” Was Bhagwan 
Das wanting to purchase halffrom MulChandP 
Of course he might do so, even thongh Ram 
Das was the mortgagee? Then wefind Bhagwan 
Das: writing to Ram Dason 11th Decembér, 
-1899: “Did you inform Mul Chand of the 
amoutt of principal and interest which he has 
to pay ” and on 12th December, 1899, Ram 
Das writes to Bhagwan Das enclosing copy 
| ofaletter to Mul Chand in which he rays“ pay 
me the money, Doctor Bbagwan Das won’t 
have you as a tenant?” Was Ram Dar 
simply keeping up the fiction and hiding 
from Mul Chand with whom he was 
admittedly on bad tərms, the benam! nature 
of the mortgage, and was he keeping Bhagwan 
Das posted up inmatters, so that Bhagwan 
Das would know how to reply in case Mul 
` Chand wrote to him direct or was Ram Das 
simply, the agent on the spot acting for 
Bhagwan Das who was in-Jhang? Let us 
see if possible, how Ram Das repaid Deviditta. 
On 26th October, 1897, Ram Das withdrew 
Rs. 1,040 of.Bhagwan Das’ money from the 
_ Alliance Bank taking Rs. 1,000 in notes of 
Rs. 100 each.. These same notes were paid 
to Deviditta when Ram Das repaid Rs. 1,200 
on 29th October, 1897. On 25th January, 
1898, Ram Das writes to Bhagwan Das 
proposing to pledge certain unused ornaments 
- lying‘in a box in Bhagwan Das’ house to pay 
off the remaining Rs. 1.900. On 28th Janu- 
ary, 1893, he writes acknowleding the receipt 
of the ornaments, and on Ist February, 1898, 
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he pawns the ornaments for Rs. 1,500 and 
pays Deviditta Rs. 1,350. Was Rum Das simply 
borrowing the ornaments to raise fonds to,- 
pay off his own private debt? In another book 
(Exhibit P. 7) we find Re. 47-8-0 paid to 
Deviditta as interest on the Rs. 1,900 in the , 
midst of a crowd of other items jotted down 
as spent on Bhagwan Das’ account; plaintiff's 
explanation on this point is that as Ram- 
Das was out of funds simply because he had 
had to pay out such a lot of money on 
Bhagwan Das? account and as Veviditta was 
pressing for the money and Bhagwan Das 
could not make remittances, Bhagwan Das- 
agreed to the interest being debited to him; 
lator on Bhagwan Das agreed tothe ornaments 
also being pledged, realizing thatit was hard 
that Ram Das should be unable to pay off his 
private debts simply because he had spent so- 
much money on his(Bhagwan Das’) account. 
This explanation is very ingenious hut seems to . 
me far. fetched. 
P. 13 contains the items received by Ram 

Das for rent of stable. This book is labelled 

‘Account of rent of the stable mortgaged by. 

“Sardar Amar Singh to Doctor Bhagwan 
Das.” Why should it be so Inbelled? 


fall into the hands of the Railway authorities, 
so what need was there of keeping up the fic- 
tion in the case of a book of this sort. 

Lastly there is the significant fact that 
the mortgage-deed was in defendant's custody 
when Mul Chand: redeemed the stable for 
plaintiff, the explanation is that defendants at 
first pretended .to help the widow and so 
had access to Ram Das’ papers and took 
away the deed. --Butin a letter from Chuni 
Lal (plaintiff's brother)'to Doctor Bhagwan’ 


- Das, dated 15th May, 1900, we find. Chuni 


Lal saying the registered deed relating to the 
tavela Mahan Singh wala bas been_ found 
after search and the rent bonds Have -been 


collected, and -asking to whom these docu- - 
_ Plaintiff's ` 
counsel does not own that this refers to the > 


ments are to- be handed over. 
haveli of Amar Singh, but heis unable to say. 
what other haveli (or tatela) is, referred to, nnd 
I see from the mortgage deed in dispute that 
Amar Singh’s haveli is bounded on one side. 
by the lane called Mahu Singh wala. The 
reply for plaintiff on this point is that Chuni 
Lal possibly did not know of thé benami ` 
nature of the mortgage wren he wrote this 


letter.But surely Bhagwan Das, as an honest 
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Ite ` 
was a private book; and was not likely to` _ 
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man (and no doubts as to his honesty have been 

raised) would have replied that the mortgage 

was not really his, and then the mortgage-deed 

‘would not have been handed over. 

In my opinion there can be no doubt that the 

mortgage really was in favour of Bhagwan 

Das and was not benamt. . 
The appeal fails and is dismissed with 

costs, ` 

; Appeal dismissed, 





(e c. 116 P W.B. 1909; 127 P. L R. 1909.) 
PUNJAB CHIEF COURT. 
SECOND Crvit Apprat No: 689 or 1907. 
July 8, 1909. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Scott Smith. 
KARAM ELAHI ano Co —Pratveirrs- 
APPELLANTS 
` LETSUS x 
ABDUL AZIZ—DEFENDANT—RESPONDENT. 
Trade Mark —Infrsngement—R-medy ofthe owner 
—Inj wrclion—Damages-—Seisgor’s enblem—Device of 
nere, 
opyingor making such an imitation of & regis- 
tered trade mark, or a trade mark the ownership of 
whioh has been acquired by a long public user, as can 
deceive the ordinary eye ofa person uneducated in 
pictures and possessed of no abnormal power of 
observation amounts to an infringement of the trade 
mark, 
The owner of the infringed trade mark is entitled 
to get n decree with costs against the infringer for — 
(1) A perpetual injunction restraining him from 
using the immitated trade mark and from 
selling his similar goods on any part of 
which oron the covering or wrapper of which, 
the imitated trado mark 18 impressed. 
(2) Damages where actual loss is proved. 
Where the plaintiffs used a picture of an ordinary 
pai” of acissora on their packets of thread, the defen- 
dant’s use on his similar goods, of aodevice of 
trimmers, a sufficiently close imitation of tho scissors, 
was found to ba an infringement of the plaintiff's 
right. ` 
Further appeal from the order of the 
Divisional Judge, Delhi, dated-20th February, 
1907, modifying the decree of the District 
Judge, Delhi, dated 27th August, 1906: 
Mr. Shah Nawaz, for the Appellants. 
Mr. C. H. Oertel, for the Defendant. 
Judgment.—this is a trade mark 
case. Plaintiff's case is that he has acquired 
by registration and also by use the ownership 
of the wade mark “Scissors” and that he 
has used it for many years upon packets of 
thread which he sells in the open market. 
The device is a picture of an ordinary pair 
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_ of Scissors. Defendant, who is also a dealer 
in thread, makes up his goods' in balls and 
packets much in the same way as plaintiff 
does, using wrappers and labels of the same 
general. appearance as plaintiff's, but of 
is not this that plaintiff. complains of. .On 
defendant’s wrappers the trade mark proper 
is a key in red colour with the words “vegister- 
ed trade mark;” but in another part of 
the wrappers are several separate black 
circles in the inside of each of which 
is a device, one being a picture of a 
pair of what defendant calls “trimmers” but 
which to the ordinary eye of the man, unedu- 
cated in pictures and possessed of no abnormal 
powers of observation, isa pair of scissors. 
Plaintiff on this statement of facts prayed 
(a) that defendant be forbidden to use the 
“scissors” trade mark; (b) that he be order- 
-ed to surrendef to the Court all his wrappers 
bearing the “scissors” mark, (c) that he be 


- ordered to file his accounts and that the plain- 


tiff should be awarded all the profits made by 
defendant in selling goods under the 
“Scissors,” mark, (d) costs of the suit be 
awarded to plaintiff, (e) any other relief be 
granted as might be just. Plaintiff valued 
(a) at200 and (ë) at 900. . 
The-first Court found on the whole for 
plaintiff. It found thatplaintiff had acquired 
the right to use the “Scissors” emblem as a 
trade mark.(This was not contested in the 
Divisional Court—See line19, p. 6, paper book 
and thus we can ignore para 2. of the cross- 
objections in thís Court and take this point as 
finally settled). Next the first Court found 
that the defendant’s device of “trimmers,” or 
~whatever he chooses to call it, is a sufficiently 
close ‘imitation of plaintiff’s “Scissors”, to 
constitute a danger to plaintiff’s business, were 
the trimmers used as a trade mark in a pro- 
minent position. Defendant when asked 
why he used the trimmers” mark, said it 
was to “advertise that he is in process of 
acquiring the trade mark therein.” This 
being sothe Court found that plaintiff is 
As to 
damages the Court, holding no, special injury 
proved, found that Rs. 100 Waca fair figure 
and it awarded full costs + plaintiff, the 
perpetual injunction prayed for, with an 
injunction to destroy the obnoxious wrappers 
within 14 days, and Rs 190 damages. 
The lower appellate’ Court seems to have 
imperfectly understood the case. It holds 
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that the “trimmers” device on defendant’s 
‘wrappers would not deceive the public into 
' believing that the contents were vouched for 
by the owner of the “Scissors” trade mark, 
an opinion which is contradicted : by 
weighty evidence onthe record, and then 
it goes on to find that the defendant has not 
infringed. plaintiff’s trade, mark but only 
intends to do so inthe future. It, therefore, 


“cancelled the award of damages and the . 


order for destruction of wrappers, and gave 
A perpetual i injunction “restraining defendant 
from using the ‘Scissors’ mark as his trade 
mark. ” Defendant was ordered to pay 4 
of plaintiff’s costs in first Court, and plain- 
tiff to pay half of defendant's: costs in Divi- 
sional Court. 
$ ‘ The plaintiffs have appealed for the restora- 
" tion of the decree of the first' Court, and we 
have heard elaborate and able arguments .on 
‘both sides. We have ‘also examined thé 
‘evidence in the case, which i is very important 
| in certain respects. 

The way we look atthe case Js, this.. Tf 
< defendant, instead of putting the‘ ‘key device” 
“on his “Wrappers as his. “trade mark” and 
_ adding the- “trimmers” emhlem, which may 
be taken as equivalent to plaintiff's ‘ ‘ Scissors,” 
along with a lotof other devices in another 
part of the wrappers without culling it or 
them trade marks, had used the “trimmers” 
mark as his trade mark and so described it on 


the wrappers, defendant could have had 
no defence at all. He has acted in 
more - cunning way. He has ‘used the 


“Scissors” emblem in a hole-and-corner way : 


_ hoping to use. itso long. with impunity that 
_ on any objection by plaintiff he could point 
to his long and undisturbed user as having 
matured his right to use it in any way he 
might please. Thishe admits, as we have 
seen. But he has done more in the direction 
of intention to injure plaintiff, as the follow- 
ing observations will shew. 
The evidence. on the record shows that 
“ Scissors’? thread has a high reputation: in 
_ the Delhi market.” This implies that the 
-owners of the “Scissors” trade mark must 
' have a good name as a firm, whether its name 
be known to the publicor not; that is to say; 
the public will be disposed to accept -with 
confidence as good merchandise anything put 
onthe market by the firm, that uses and 
owns the “ Scigeoras” mark. Now take a 
concrete ` case Tefendant supplies a 


r 
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qiantity of his. packets and balls of thread 
toa retail dealer in Delhi or some other 
town. A weaver, knowing the good name of 
the “Scissors” firm, goes to that retailer and 
asks for, ” ‘Scissors’ thread. The . retailer 
says— ‘Well, I have “key” thread, but here 
is the’ Scissors” device also on the wrapper. 


‘The same firm prodnees'both” and so forth. 


Result—a purchase. . 
It is clear, then, that by ihe use of this 
“trimmers” “device defendant intends in 
the future to defraud the’ plaintiff of his 
trade mark, and also at present can, and 
probably doek: sell thread that would other- 


wise not find a market by making it appear 


that thesame firm produces his “key” thread 
and also “Scissors” thread. In the latter 
connection ef. dictum of James, L. J., in 
Singer Manufrcturing’ Oo. v. Loog, ‘quoted 
on p. 1. Kerly on Trade Marks, 2nd, Edition, 
and also 2nd para. p.5 of game book; and 
the dictum -of Cotton, D. J., > at p. 
15: “In these circumstances it - seems 
clear to us that defendant should be 
restrained not merely from’-using- the 
“trimmers” mark as a trade mark, but from 
using it at all upon his wrappers. Even 
though defendant does not at present plainly 
affixthe “Scissors” emblem to his : wrappers 
aś his trade mark for, those goods, he does 
attempt to induce the belief that the producer 
Scissora” goods and the producer of 
the “key” goods are one and tue Same person. 

. There remain the questions of damages 
and costs. As to damages no actual loss is 
proved or can be proved, and we think we 
need not order any damages to be paid. As 
to costs we think defendant - should pay to 
plaintiff. 4 

As regards the first Court, stamp and 
pleader’s fee on Rs. 200, and plaintiff's 
remaining costs in full. 

As regards the lower odista: Court, 
the plaintiff’s full costs Rs. 16 as there taxed. 

As'regards the Chief Court, Rs. 32 in all. 
We accept the appeal, give plaintiff an 
injunction restraining defendant from using 
the “Scissors” or “trimmers” emblem on his 
wrappers in any part and from selling 
thread on any part of which or the covering 
or wrappers of which the “Scissors” or 
“trimmers” emblem is impressed, and we 


‘direct defendant to pay plaintiff's costs as 


indicated above, 
` Appeal ‘accepted, 
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ATRA U. RAM KISHEN, 


(s. c. 102 P. L. R. 1909, 154 P. W. R. 1909 ) 
PUNJAB CHIEF COURT. i 
Sgecoxp Civi APPBATL No. 253 or 1908. 
June 1, 1909. 
Present: —Mr. Justice Shah Din. 
ATRA. AND OTHERS— DEFENDANTS — 
APPELLANTS 
versus 
RAM KISHEN AND OTHERS—PLAINTEFS— 
RESPONDENTS. 

Abandowment—Questron of fact—Revision—Adveree 
postesston. 

Abandonment is only a question of fact and there- 
fore, itdoes not form a ground for revision under 
section 70 (1) (b) of Act XVIIL of 1884 ‘ 

Fazal Din v` Shuh Muhammad, 141 P. R. 1883 and 
Gangu v. Jawahar Singh, 121 P. R. 1884, followed. 

Without an overt act on the part of a sharer, his 
simple possession of the joint holdmg does not become 
adverse against his co-sharers. 


Further appeal from the order of the Divi- 
sional Judge, Jullundur Division, dated the 
27th August, 1907. 


Pandit Sheo Narain, for the Appellants. 
Mr. Bodh Raj Sawney, for the Respondents. 


Judgment.—the question of aban- 
donment in this case is clearly one of fact and 
hot one of law (Fazal Din v. Shah Mahomed 
(1) and Gangu v. Jawahir Singh (2)) and 
therefore, there is no ground for revision 
under section 70(1) (b) of the Punjab Courts 
Act, inasmuch as both the Courts below have 
concurrently found that theplaintiffs have not 
abandoned the land. As regards adverse 
possession, the land in suit is part of a joint 
holding and the possession of the defendants 
was, therefore, prima fucie possession of all 
“ the co-sharersa. No overt act on the part of 
the defendants, evidencing an intention to 
hold adversely to the plaintiffs, has been 
established in this case. 

I dismiss the appeal with costs. 


í 


Appeal dismissed. 


(1) 141 P. R. 1883. 
(2) 121 P. B. 1884. 


` 
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NASIB-UL-NISA U. MANSUR ALI. 
(8 o. 120 P. W. R. 1909) 
PUNJAB CHIEF COURT. 
Seconp Orvik Appear No. 110 or 1908. 
“March 10, 1909. 
Present:—Mr. Justice Kensington and 
Mr. Justice Johnstone. 
Musammat NASIB-UL-NISA—DEFENDANT— 
APPELLANT i 
versus 
MANSUR ALI AND 0OTHERS— PLAINTIFES— 
| RESPONDENTS. 

Custom—Muhammadan Lato—Succeasion—Daughter 
—Sayeds of Kharkanda tn Rohtak Distrut—Distant 
kindred—Female with full ownership—Hffect of cor- 
fiscation and regrant of property by Government—Person 
tn possesston—Inquiry by Revenus Officer at mutation 
—Effect of mutatton— Evidence Act (I of 1872), 5. 110 
—Punjab Land Revenu? Act (XVII of 1887), 8. 44. 

Among Sayeds of Kharkanda in Rohtak District, a 
daughter having no brother takes the whole estate of 
hor parents just like a son, and in some instances, 
she has also succeeded collaterally; and when 
a female succeeds, she becomes full owner of the pro- 
perty she inherits; and in case of her leaving no 
near kindred, the right of succession to her estate, of 
her fathe?’s father’s brother’s son’s daughter or grand- 
daughter is, both according to custom and Muhamma- 
dan Law, not inferior, but rather superior, to that of 
her father’s sister’s son’s son, where the competition 
18 between these two sets of heirs 

Both of them are according to Muhammadan Law, 
distant kindred, being neither “sharers”, nor “resi- 
duaries,” but former’s right is better than the latter’s 
ag she is the daughter of a residuary of the 4th class. 

Mi Mumtaz Ali v Jawad Als,82P R. 1887 and 
Faiz-ud-din v. {Wajib-ul-Nisa, 71 P. R 1892, dis- 
tinguished. 

Property originally belonging to a male 
proprietor but confiscated by the Government 
for disloyalty in 1857 and afterwards regranted to his 
widows with full ownership entirely vests in them as 
theif acquired property and ceases to form a part of 
their husband’s estate. . 


Obtter dicta, 

(a) A person, seeking io oust another out of the 
possession of the landed property to which 
the latter has already succeeded and in 
whose favour mutation of names has also 
been effected, after regular enquiry by a 
Revenue officer, is bound, in the first in- 
stance, to prove that his right is superior to 
that of his adversary. ' 

Badhawa v. Deva Singh, 141 P. R. 1898, followed. 


(b) A regular enquiry made by a Revenue 
A officer ın the matter of succession at the time 
of effecting mutation of names is relevant. 


Further appeal from the order of the Addi- 
tional Divisional Judge, Delhi, dated 20th 
December, 1907, reversing the order of the 
District Judge, Rohtak, dated 27th June, 
1907, dismissing plaintiff's claim. 
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Mr. Muhammad Shaffi,-for the Appellant. 

Mr. ‘Dwarka Das, for the Respondents. 5. 

Judgment.—thongh both the Courts 
below have set forth the pedigree of this Sayad 
family, we think it is necessary to give an 
abridged table here in order to make the 
judgment we are about to deliver altogether 
` intelligible in itself:— oS ` 




















5 ad 
4 3 
tn : JF a. ` 
2 r 3 to = 
B J 4 g as 
ie E 
ana a o ep 
; 8 p3 mos 
aije fa & 
f T A A 
e Re Je 
4 gz o, v & 
gps a 
S HE H 
a g ae. 4 8 wf 
=. A Z g 
-s— = A ov g = 
$ “is © 
= k y En a 5 
$ S go E z 
4 -Ao 8 
e 43 eB n 
5 f = 
wt o a 
4 gi 
maT gO pi 
3 a £ 
a a a 
` 5 t 8 g 
; . = 
TE Ta A 
O B adh: Zo x 
E gees say 
eas telly 
ee 4 i 
5 ak kaki; So 
& a 33 g ú 
d ad wf 
Ben eer oe 
= SE -4k 
rs Ey 28 
ag 2g] | #8 
A a7 Š 
2 
ee f Ẹ 
g 3 
| =E- 3 
= E 
i 
< 
Ñ 


Seta A 


INDIAN CASES. 


` Wagtb-un-Nisa. 


[eco 


The property.in dispute was left by Mumtaz . 


Begar, and the claimants to it are the plain- 


tiffs, who are her father’s sister’s son’s sons, ` 


the defendant who is in possession and has had 
mutation passed in her favour, being her 
father’s fathor’s brother’éson’s daughter. Being 
out of possession these- plaintiffs must show a 
superior title —Section 110, Indian Evidence 
Act, section 44, Punjab Land Revenue Act,and 


Badhawa v. Dewa Singh (1), where the same -` 
The initial -| 


general ‘principle is laid down. 
onus is thus on plaintiffs and, in our opinion, 


this onts is not shifted to the shoulders of. 
the defendant by the rulingg relied upon by. 
plaintiffs or by the instances they put forward. 
-. Mumtaz Begam’ was full owner : this was’ 
admitted by both sides—See 
printed paper book,—and we cannot allow ` 


p. 6, line 15, 


Mr. Dwarka Das.now to argue the case on 
any other basis. She was full owner according 


‘to the ordinary custom of this tribe of Sayeds 


of Kharkhanda, and in this special case she 
was certainly full owner, for the judgment 
of 1878 shows that Wazir Ali’s estate was 


_ confiscated by Government for disloyalty in 


1857 and was re-granted to his wives in full 


ownership—Mumtaz Begam naturally, there-` 


after, succeeding to them as full owner. This 
being so, we cannot allow plaintiff’s case to 


. be put asif it was one of claim to succeed to i 
‘the estate of Wazir Ali or of Mir Abdullah, 
‘and it at once follows that Mir Mumtaz 


Ali v. Jawad Ali (2), Faiz-ud-Din v. 
(3), relied upon. -by Mr. 
Dwarka Das, have really no bearing on the 


present case. The case is not one of a olaim 


by asister’s descendants or by a daughter’s~ 


descendants, but by a paternal aunt’s descend- 
ants, and the rulings named had no support 
to such a case. 
discuss the soundness or otherwise of Faiz-ud- 
Din v. Wajib-un-Nisa (3 but we may note 


-Incidentally that both that ruling and the 
judgment now under appeal proceed largely 


on the doctrinedeclared erroneous in Hamira 


v. Ram Stngh(4,), where it was explained: how Ni 
different isthe position of a daughter and hor. 


issue from that of'a sister and her issue. 
It is clear, therefore, that, notwithstanding 


“these two ralings of 1887 and 1892, plaintiffs - - 
in order to ‘succeed had to show by actual , 


instances the ‘existence of a custom in their 
. (1)-141 P. R. 1893. (2) 82 P.R. 1887. 
R H 71 P. R 1892. 
(4 
L. R. 1908, 


We need. not, therefore, ` 


184 P. R. 1907 (FYB. 86 P. W. R. 1907; 747, __ 
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favour, it being remembered that defendant, 
though a female, inismoch as she has and 
had no brothers,is exactly in the same position 
as if she had baen a son of her father. 

At the bottom of p. 9 of the printed paper 
book, the learned Additional Divisional Judge 
has summarised plaintiff's precedents, and a 
glance at that summary, in the light of the 
above observations, will show how inadequate 
they are to establish any custom in favour of 
a paternal aunts grandson No precise 
instance in point is forthcoming aball. Cases 
of sisters succeeding, of sister’s or daughter’s 
sons succeeding, of sister's daughters suc- 
ceeding, of mother’s sister’s daughter’s sons 
succeeding, are useless; and some even of 
these instances have been successfully ex- 
plained away by Mr. Shafi. The learned Addi- 
tional Divisional Judge seems to have realised 
that none of ths instances is precisely in- 
point, but he has attempted to make them 


applicable by the dingerous method of ana- - 


logy, a course shown to be inadmissible in 
Day: Ram v. Sohel Singh (5). - 

We might stop here and hold the plaintiffs’ 
claim not made out and at once dismiss their 
suit ; but there is a good deal to be said by 
way of positive support of defendant’s case on 
“the record, and we will now proceed to discuss 
the case from this point of view. First the 
devolution of the property of Mardan Ali, 
brother of Wazir Ali, affords an illustration 
of succession of daughter, in preference, to 
male collaterals and also of succession of a 
father’s brother’s daughter. First Musim- 
mat Fahiman succeeded her father Mardan 
Ali, and then, on her decease without issue, 
Mumtaz Begam succeeded exactly as if she 
had been a sonof Waz Ali; and the undonbt- 
ed right of Mumtaz Begam so to succeed is 
clear from the circumstance that, when she 
had to sue a stranger for a portion of Musam- 
mat Fahiman’s estate, Asad Ali, plaintiff’s 
father, acled as her Mukhtar. 

Secondly, the Revenue E. A. O., after a 
regular enquiry adhuc, found—see his order of 
80th May, 1904,—that defendant was in full 
possession of the estate in dispute and that 
her right was superior to that of the contest- 
ing plaintiffs. 

Thirdly, as regards Mumtaz Begam both 
plaintiffs and defendants are “distant kindred” 


©) 110 P. R. 1906 (F.B.); 31 P. L.R. 1907; 69 
. B. 1907, 
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under- Muhammadan Law, neither being 
“sharers ” or “residuaries; Y but defendant 13 


“by that law best entitled, being daughter of a 


rasiduary of the 4th class — Roland Wilson, p. 
261. .—whereas Asad Ali is also only one of 
the “ distant kindred.” 

Fourthly, the pedigree-table shows that 
Rahmat Ali, son of Hidayat 4 li, and his widow 
Miro died without issne ; and it isin evidence 
that toa share in their estate defendant, their 
nephew’s daughter, succeeded—and their clear 
case of collateral succession by a daughter as 
if she had been a son. She obtained, of course, 
not the whole but only half, the other half 
being adjudged as the share of Bismillah 
Begam, widow of Barkat Ali—see Civil Appeal 
No. 538 of 1897, 4 suit by present defendant 
Nasiban. A significant feature of that case 
was this. Along with Musammat Nasiban, 
her father’s son, Aman Ali and the gon of other 
sisters of Sarfaraz Ali were co-plaintiffs and 
their right to succeed was definitely negatived. 
The suit was against alienees claiming under 
Rahmat Ali’s widow, Miro. 

- “Fifthly, another instance exactly in point’ 


Jin the same way is that numbered 3 at p. 8 


of the printed paper book, where the succes- 
sion to Musammat Sugra Begam brings out 
the same rule. 

For these reasons, we find ourselves unable 
to agree with the learned Additional Divisional 
Judge, and we accept the appeal, set aside his 
judgment anid decree, and restore the decree 
of the first Court with costs throughout. The 
suit of the plaintiffs fails and is dimissed. 


Appeal accepted. 





3 (s. c. 121 P. W R. 1909.) 


PUNJAB CHIEF COURT. 

SEGOND Cryin Arrear No. 290 or 1908. 
November 27, 1908. 
Present:—Mr. Justice Kensington and 
Mr. Justice Shah Din. 

JAWAD ALI—Putaistrre—APPELLANT 
versus 
Musammat EMNA BEGAM AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Oustom—Succession—Gift by widow of a Sayed of 
Kharkhanda in Rohtak District tn favour of her hus- 
band’s maternal relation—Objection by her husband's 
father. 

If a Sayed of Kharkhanda, in Rohtak District, dies 
without leaving any male or female lineal descendant 
or other near kindred, the property inherited by him 
through his mother reverts, accordiug to cnstom, to 


44 
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his maternal heirs; and in their presence, the paternal 

relations have no right of succession; Consequently a 

gift of that property by his widow in favour of one 

of her deceased husband’s maternal relatives cannot 

be challenged by his father. : 

Sita Ram v. Raja Ram, 12 P. R. 1892 (F.B ) ; Lehna 

' v. Thakari, 32 P. B. 1895 (F-B.)and Emra Begam yi 

Jawad Al, 144 P. R. 1803 at page 365, followed. 


“Farther appeal from the order of the Ad- - 


ditional Divisional -Judge, Delhi Division, 
~ dated the 20th December, 1907, reversing: 
that of the District Judge; Rohtak, dated the 
27th June, 1907, decreeing the plaintiff's 
claim. 

Lala Dwarka Das, for the Appellant. 

Mr. Muhammad Shafi, for some 
Respondents. 
. Judement.—Tho ; parties to this ap- 
peal are Syeds of Kharkhanda and belong toa 
family whose disputes have, on previous oc- 
casions, -been the subject of litigation ‘and 
ome before this Court for final decision. The 
following pedigree-table -will acne to explain 
the facts of the case. 


BHAHMAD ALI. 


of the 


1 a = 7} 
Mir hiker Ali. Mir Zaffar Ali, 
‘ 7 married Musammat Jiha. 
Mir Aman Ali ` 


Musammat Kuri, married 


defendant No. 2. 
‘ Jawad Ali, plaintiff. 


‘Sajjad Ali, married 
Musammat Emna Begam, 
defendant No. 1. 


The land in dispute formed part of the 
estate of Shahamad Ali, which was inherited 
by his son Zafar Ali. On Zafar Ali's death, 
the land passed to his- widow Musammat 
Jiha on the usual life-tenure. Upon her 
death, her daughter Musammat Kuri suc- 
ceeded as full owner: On, the death of 
Musammat Kuri, the estate passed to her 
son Sajjad Ali, on whose death in or about 
1885, it came iato the possession of his widow 
Musammat Emna Begam on a life-tenure. 
It appears that shortly after Afusammat 
Emna Begam remarried, and .then applied 
for partition of the land held jointly by her 
and Mir Aman Ali, who, claiming to be heir to 
the estate left by Sajjad Ali, resisted the 
partition sought for on the ground that the 
widow had forfeited- her interest by her re- 
marriage. The case ultimately came up to 
this Court and it wag held that according 
to the ordinary rule of succession, the heir 


| of Sajjad ae would be Me father, Jawad ° 
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Ali, and not Aman Ali, and the decrees of the 
Courts below declaring the widow’s title to de- 
mand partition were upheld. 

The decision of this Court is printed as 
Aman Ali v. Amina Begam (1). 

The next stage in this family lication 
was a suit-brought by Jawad Ali, who claim- 
ed to recover the land in suit as heir to his 
son on -the gfound of his daughter-in-law’s 
re-marriage. The first Court held that the 
re-marriage entailed forfeiture, and holding 
that Jawad Ali was the heir to the pro- 
perty decreed the claim. This decree was 
maintained by the Divisional Court. On 
further appeal, however, a Division Bench 
of this Court held that as the widow had not 
loft her’ first husband’s house and had ‘been’ 
re-married to a near collateral, her re-mar- 
riage had not entailed the: alleged forfeiture. 
The learned Judges also expressed an opinion 
that the plaintiff Jawad Ali had not proved 
that he had any claim at all as heir to 
the property in dispute, which had come to 
Sajjad Ali through his mother and to which 
he had succeeded as -daughter’s son. 
The suit was accordingly dismissed. An 
application for review of judgment was 
filed by Jawad Ali, but was “rejected by Mr. 
Justice Roe. 

On the 10th February, 1902, the widow 
Musammat Emna Begam, executed a deed of 
gift in respect of the land in dispute in favour’ 
of Aman Ali, who in return promised to pay ` 
her Rs. 60 half yearly as maintenance. 
Thereupon Jawad Ali instituted a. suit, 
out of which the present appeal has arisen. 
The Court of first instance decreed the 


claim to the effect that the alienation 
in question shall not: affect the plain- 
tiff’s right of reversion in the laud. On 


appeal, the learned Divisional Judge held, 
upon a review of the previous litigation and 
onexamination of theinstances ofcustom cited 
by both sides, that the plaintiff had failed ” 
to prove that he was an heir to the property 
in suit. 'The claim was accordingly dismissed. 

The plaintiff has preferred a further ap- 
peal to this Court, and we have had the- 
advantage of hearing -arguments on both 
sides’ at considerable length. After giving 
the matter our best consideration, we think 
that the view of the lower appellate 
Court is, on the whole, sound and minat be 
upheld. 

(1) 46 P. R, 1890. 
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In support of his claim the plaintiff re- 
lied on three instances, viz., the decision of 
this Court in Aman Ali v Amina B2z1m (1), 
Civil Appeal No. 994 of 1890, and; O.vil 
Appeal No. 538 of 1897. We have carefally 
examined these judicial precedents, and as a 
result -we agree with the lower appellate 
Court in thinking that they do not afford 
much help to the plaintiff in the present 
case. i 


In Aman Ali v. Musımmat Amina Begam(1), 
a División Bench of this Court seems to have 
aszumed without n proper discussion of the 
principle applicable to the devolution of the 
property in dispute that. “according to the 
ordinary rule of succession, the heirof Sajjad 
Ali would “be his father” and overruled the 
contention of Aman Ali that regard being 
had to thenature of the property (which had 
come to Sajjad Ali from his maternal re- 
lations) he, Aman Ali, was the nearest re- 
versioner. The observations at page 124 of 
the report also go to show that the learned 
Judges did not rightly appreciate the rule 
of customary law which has since been laid 
down in Sita Ram v. Raja Ram (2) and 
which has been, so far as we are aware, con- 
sistently followed in the published decisions of 
oar Court. - 


The second precedent relied on by the 
plaintiff, viz., Civil Appeal No. 994 of 1890 
is equally inconclusive. The pedigres-table 
attached to the judgment of the Divisional 
Judge in the present casa as appendix B. 
explains the facts of the litigation. In the 
judgment of this Court the objection of the 
vendee, who was the sister’s son of Musammat 
Ghisi, to the locus standi of Umar Ali to 
bring asuit to have the sale br the widow 
set aside was overruled on the ground that 
though the land sold formed part of the 
estate inherited by Hussain Ali‘from his 
maternal grandfather, the plaintiff's right 
.to contest the alienation was “based on his 
right to succeed as heir of the last male 
owner, Afzal Ali,” and that “it was not ne- 
cessary for him to assert :that the land was 
ever held by an ancestor of his own.” It 
appears that in that case, as the respondent’s 
counsel points ‘out, there were no agnates of 
Sheikh Kalln, the maternal grandfather of 
Hussain Ali, who could have sued to contest 
“the aKenation in question by Musammat Ghisi, 


(2) 12 P. R. 1892 (F. B.) pp. 60, 62, 


iA 
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and there was thus.no contest between the 
maternal and paternal relations ag regards 
ultimate succession to the land then in suit. 
The case is, therefore, distinguishable from 
the present one. We may also observe that 
the two above mentioned precedents might 
have been ofi some help to the appellant, 
were it not for the fact that the principle 
followed in them has not been recognised ag 
a sound one in the later Full Bench rulings 

~of this Court in Sita Ram v.* Raja Ram (2) 
and Lehna v. Thakri (3), which Bare bind. 
ing upon this Division Bench. 

The third ‘decision of this Court, Civil 
Appeal No. 538 of 1897, ab first sight, no 
doubt supports the plaintiff's : contention, 
Bat a more detailed examination of the facts 
of that case shows that it is of no greater 
value asa precedent than the instance last 
cited. The alienation made by Musammat 
Miro in that case was, it seems, contested 
by the members of the family of Musammmat 
Jiwani, the mother of Rahmat Ali, through 
whom the land in dispute had been inherited 
by the latter, but their suit was dismissed; 
and this circumstance was taken into con- 
sideration by this Court in decreeing the 
claim of Rahmat Ali’s paternal heirs to the 
possession of the estate left by him, The 
relevant passage in the judgment of this Court 
runs as follows: 

After considering the circumstances of the 
caso and noting the fact that the'descendants 
of Rahmat Ali’s mother’s family had sued 
unsuccessfully in respect of the very aliena- 
tion effected by Musammat Miro in favour of 
her brother Azim-ud-din, and that in the 
decision of the case printed in Aman Alt v. 
Amina Begam (1) (which referred to this 
family), it was remarked that should a. son 
ever succeed to the property of his mother’s 
family, it would be different from the case, 
in which property given toa female would 
revert to the male line of the original, donor, 
we think it must be held that Musammat 

‘Miro merely took a life-interest in the pro- 
perty which her husband got from his mother 
and could not alienate to the detriment of 
his reversionors.” It would seem from the 
above passage that though a reference was 
incidentally made to the ruling in Aman 
Ali v. Amina Begam (1), the actual decision 


_In case proceeded upon its particular facts, 


the most important consideration bein th 
(8) 82 P. R. 1895lpp. 135, 136, ESN 
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-the suitofthe maternal heirs of Rahmat Ali 
had failed, and that the contest was not be- 
tween the paternal and maternal heirs of 
Rahmat Ali, but between the former and the 
alienee from the widow, whose power of alie- 
‘nation was, upon any view of the case, subject 
to customary limitations. : | 
_ This third instance also, therefore, does not 
holp the plaintiff. | ' 


| Pleintif’s pleader, we may observe, tried ` 
to agrae that the „decision. in - Aman Ali v. 


Amina Begam (1) operated-as res judicata in 
the presént case, but this contention is ob- 
© viously untenable, for thesimple reason that 
` the present plaintiff was not a party to the 
guit of 1890, nor does he claim under the 
widow Musammat-Emua Begam in this liti- 
gation. The defendant relisd on four inst- 
ances including the decision of this Court in 
Musammu Emna Begumv. Jawad Ali (4). That 
decision, it will be observed, does not directly 
. touch upon the actual question before us, but 
it was contended that the 
Justice Reeat page 365 of tbe report are 


entirely.in accord with the Full Bench fulings ` 


“in Sits Ram v. Raja Ram (2) and Lehna v. 

” Musammat Thakri(3)and, though in the nature 
of an obiter dictum, embody a principle which. 
must be followed in this case. 
that there is much force in this contention, 
“and we hold that -the 
< eustomary law, which should 

the facts 


be applied to 


ferred to. . f ; 
This unnecessary for us to discuss in 


detail the other instance cited . for the defen- 
dant but we note in passing that the second 


and third instannces are in pointand streng- - 


then the defendant's position. “The fourth in- 
. stanca is still sub judice and may well be left 
out of account. - í 
For the reasons set forth above, we think 
that the defendant Mir Aman Ali must be 
held, as regards the property in dispute, to be 
- the heir of Sajjad Ali in preference of Jawad 
Ali, plaintiff in 
_ maintain the decree of the lower appellate 
Court und dismiss the appeal with costs. 
Š tery Appeal dismissed. 
` (4) 144 P. R. 1893. 
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remarks of -Mr.- 


We. think: 
correct rule of, 


„of the present , litigation, is ` 
the one laid down in the decision just-re-- 


this ’case, and we, therefore, 
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(s.c. 89 P. L. R. 1909; 122 P. W. R 1909.) 
PUNJAB CHIEF COURT. a 
_ Seconp Civit ArreaL No. 1C81 or 1908. `; 
May 14, 1909. aA - 
g Present: —Mr. Justice Reid, Chief Judge, and 
Mr. Justice Williams. `, ok 
RAM DAS—-DEFANDANT—ÅPPELLANT 
è Versus _ vag 
MUL OHAND AND OTHERS—-PLAINTIFFS—, 
a RESPONDENTS. ` : 
Res judicata—Fraud on cretitor—Eecution proeed- 
tngs—Two- executions by one decree-holder ag tant same ` 
- judgment-debtor—dttachment of proper’y—~<Objection of 
‘mortgagee allow’d-as regards the 2nd while st referred - 
to the lst decree—Ciwil Procedure Oode (Act XIV of. 
- 1882), 98, 18, 278 and 288—Limitation Act(XV of'1877), 
Sch II, art.11. ` - fc 
.Wheré two decrees in favour of one decree-holder, 
were in execution against the same judgment-debtor 
and objection of the mortgagee was allowed as regards 
the 2nd decree while it related tothe 1st, and no 
regular suit, required under section 288, Civil Pro- 
_dedure Code, 1882, was brought by the deoree-holder 
within one year against the mortgagee. 

Held, that the order allowing the objection was 
operative against both the decrees, (whether 
absolutely final or not), as long as it stands, andthe . 
decree-holder was “debarred from maintaining the 
regular snit, under.section 283, Oivil Procedure Code, 
subsequently brought by him to impugn the validity 
of the 2nd order passed in favour of the mortgagee 
allowing his objection again on the occasion of re- 
attachment of the mortgaged property in execution 
of the 1st decree. ; : g i 

_ Where a decree had been passed against a judg- 
mert-debtor personally and, during his life, time, was 
executed only against his person and personal pro- 
perty and noattempt had been made to recover the 
judgment-debt by attaching his house, its subsequent 
mortgage for’*valuable consideration by his legal 
representative, considerable time (like 6 months) 
after the decreo, cannot beheld to have been effected - 

> for the purpose’ of defea‘ing and delaying the decree- 
holder’s right. ` - 2 ede 

Lakhmi Naram v. Tara Singh, 6 P. B. 1901; P. 

. L. R. 1900, p. 518 not dpplied. tens ` 
- Further appeal from the decree of the 
Divisional Judge, Lahore Division, dated 
the 19th May, 1903, raversing 
of the District- Judge, Lahore, dated the 
7th February, 1908, dismissing plaintiff’s © 
claim. i ic N, 

Lala Lajpct Rat, for the Appellant: 
` Mr. Beechey, for the Respondents: ‘ 

Judgment.—the facts of this case 
have not been quiterightly stated by the Court 
of first instance’ and in correcting’ them the - 
lower appellate Court has fallen into some 
further errors. It is, therefore; convenient 
that they should be re-stated here. Duni, 
Chand,. the natural father of the plaintiffs, © 
and ‘Har Sahai the adoptive father of Atar 


the- order ”” l 
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Chand, defendant, entered into a partnership 
- in 1895 for the sale of ght and fish and. 
Dani Chand advanced to Har Sahai Rs. 1,000 
for partnership purposes. On the 9th Decem- 
ber, 1897, Atar Chand, adopted gon of Har 
Eehai, being desirous of setting up as a 
Commission Agent, borrowed- Rs. 400 from 
Dani Chand, his father’s partner, and exe- 
cuted a bond, to secure repayment. . On 
16th November, 1598, Duni Chand brought 
a suit for dissolution of partnership and 
settlement of accounts against his partner, 
Har Sahai, who filed his jawab dawa on 6th 
March, 1899 and on the. 7th March, 
the latter asked for time to settle' 
with his plaintiffs. On the 10th March, 
1899, Har Sahai, the defendant, executed 
‘as is claimed by defendants in this 
case—n hundi for Rs. 1,000 in favour of 
Ram Das. On the 16th April, 1899, he 
executed a second hundi for Rs. 200 in favour 
of Ganda Mal. Meanwhile, on the 5th April, 
1899, Atar Chand had borrowed a farther | 
loan of Rs. 600 from Duni Chand bearing 
interest at the rate of 18 per cent. and . 
executed an acknowledgment on the 5th April, 
1899. On the 13th July, 1899, Duni Chand 
died and was succeeded by the present plain- 
tiffs, his sons, all of whom were then minors, 
and-his widow Musammat.Khem Kaur took 
out a succession certificate as their guardian, 
including in her schedule the two debts of 
Rs. 400 and Rs. 600 due from Atar Chand 
and an estimated debt of Rs. 1,002 due. 
from Har Sahai. The succession certificate 
was not actually granted until 7th October, 
1899, but on 15th August 1899, the minors 
sued Atar Chand through their mother as 
next friend to recover Rs. 1,009 dueon the 
two obligaticns that he had given Duni 
Chand. The minor plaintifs obtained their 
decree on the 19th December, 1899 and on 
the very next day Musammat Khem Kaur 
applied for execution of this decree by at- 
tachment of the movable property of Atar 
Chand and by arrest of the judgment-debtor. 
The movable property only realised 
Rs. 156-14-3 and Atar Chand was sent to 
jail about 20th July, 1900. Meanwhile on 
.the 21st May, 1900, Har Sahai mortgaged 
his house to Ram Das for Rs. 1,500 out of 
the proceeds of which mortgage he is said 
to have gatisfied the hendis of March and 
April, 1899. On the 29th June, 1900, the 
partnership suit came to an end, a decree 
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for Rs. 704 and Rs. 63 costs being given 
against Har Sabai in favour of Dani Chand’s 
representatives, the present plaintiffs, and in 
October or November, 1900, Har Sahai him- 
self died. i - 
On June 5th, 1901, the present plaintiffs, 
acting through ther mother and represent- 
ed by counsel, applied against Atar Chand 
as representing Har Sahai that the partner- | 
ship decree of 29th June, 1900, should be 
exectued by attachment rand sale of Har 
Sahai deceased's house ; but: by some ex- 
traordinary error in the District Judge’s 
Office, on a report being called -for from the 
establishment, they replied that the plaintiffs 
had a decree for Rs. 1,009 and Rs. 154-8-0 
costs against Atar Chand: given on 19th 
December, 1899; that- there had been one 
execution taken out on llth July 1900 and 
Rs, 150-14-3 realised, and that the appli- 
order, 
Consequently the prohibitory order directing 
Atar Chand to refrain from disposing 
of the house recited that the order was 
issued as the decree of 19th December, 1899, 
for Rs. 1,007 (sé) had not been satisfied, 


.On 25th October 1901, it was further or- 


dered that the house should be sold’ if 
objections were not putin. On 26th Norem- 
ber, 1901, Ram Das filed an objection 
as mortgagee. In his objection he recites that 
the house had been attached in execution 
of’ the plaintiff's decree for Rs. 1,007 given 
on thel9th December, 1899. The conclusion 
of these proceedings was an order accepting 
the objection which is dated the 5th Feb- 
ruary, J902, and recites that ““decree-holders 
obtained their decree on 29th June, 1900, ” 
and concludes by directing that the house 
should be sold and objector’s demand cons 
sidered the first charge on it. Finally to 
complete the tale of confusion in which the 
question as to what decree was being execut- 
ed on these proceedings is involved, we ob- 
serve that an application by Musammut 
Khem Kaur, dated the 11th Jaly, 1904, 
for execution of the first decree of December, 
1899, was allowed to be in time “by virtue 
of these proceedings, although it was other- 
wise barred, as, bat for these proceedings, 
there had been no execution since 1900, 
This application, dated the llth July, 1904, 
wasthe second of two infructnous applications 
for execution presented in that year by 
Musammat Khem Kaur, both of which were 


+ 


~~ 
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dismissed for default of prosecution. On 
the 15th March, 1906, Mul Chand, eldest - 


son of Dani Chand, on his own account and 
as next friend of his minor brothers, appli- 


“ed for execution of the decree of December 


_ 19th, 1899, and for attachment of the house 
“in” dispute, and on the 22nd May, 1906, 
orders were issued for the attachment of the 
house and prohibiting its being disposed of. 
On thel4th June objections were called for 
and 9th July fixed for sale. 

On July 3rd, Ram Das filed an objection 
on account: of his mortgage,- but it was dis- 
missed in default on July 18th, 1906, on 
which date another month was for some 


< reason. allowed for objections to be brought 


and sale ordered on the 22nd August. On 
. August Ist, Ram. Das again filed an objection 
on account of his mortgage; “which after 
various adjournments was upheld (on account 
of the‘orders of Sth February, 1902), the final 
order being dated 138th November, 1903. 
On August 6th, 1907, Mul Chand instituted 
“the present regalar suit, in respect of whioh 
the appeal lies before us. 

“The facts being as stated ‘above, it is 
necessary to consider this appeal in the 
light of them and here we have to express 
our . regret that the confusion in the exe- 
cation proceedings in the District Judge’s 
Court between June 5th, 1901, and the 
bth February, 1902, was not earlier brought 
to notice and the results ‘of it considered. 


For there: can be no doubt that the order - 


of .5th February, 1902, is at the present 
time in force ag against the plaintiffs for 


the. simple reason that never. subsequently, - 
“not even -in the present proceedings, have 


any steps been taken to challenge its validity. 


“Now the effect of that order. was unques- 


tionably to settle two facts, firstly, that 
there was no: inherent invalidity in the 
mortgage executed by Har Sahai in favour 
of, Ram Das, and secondly, that the mortgage 


- being valid took precedence over the attach- 


ment effected in connection with the decree 
then under execution. But which was the 
decree then under execution P .Obviously the 


< deoree-holders had asked for -execution of the 


decree given against Har Sahai in June, 1900, 
equally obviously the ‘order upholding the 


Objection was given in relation to that decree; 
_ but the intervening proceedings had relation 
"to the decree of 19th December, 1899, against 
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Atar Chand. It was-with reference to that 


decree that objections were invited and with. 


express ‘reference to that decree that Ram 
Das filed his objection. How at the close ‘of 
such proceedings could an order issue declar- 
ing the ‘validity of the objection in regard to 
an entirely different decree with reference to 
which it was never filed? To the further fact 
that but for these proceedings having: been 
treated a3 an execution’ of the decree: of 
December 19th, 1899, Musammat . Khem 


Kaur's application of .July, 1904, to execute ` 


that decree would have been time- barred, 
we have already made allusion. We~ have 
in fact the most- serious doubts whether 
these proceedings ought to have been regarded 
as taken in connection with the second de- 
cree; they have, however, been so treated by 
both sides, and the question is not, therefore, 
before us for determination., The .point is 
one of particular importance in the present 


proceedings owing to the fact, that theorder - 


of 5th February, 1902, having never beén 
impugned, we are bound to treat it’as con- 
clusive at any rate for the purposes ‘of this 
case; and it binds the plaintiffs to the extent 
of saying that the mortgage of 21st May, 1900, 
takes precedencoofthe attachmentorder in the 
decree of the 29th June, 1900 and that conse- 
quently thére is nothing that ‘the Court could 
then discover inherently invalid in the mort- 
gage itself. So muck being concluded, how- 


‘ever, the only point which is not” res-judicata’ 


in the present case is, whether the decree of 
thel 9th December, 1899, which is now sought 


‘to be enforced, stands on a higher footing as 


regards the mortgage of. 21st May, 1900, than 
the decree of 29th June, 1900. It -is 

perfectly possible that it might be so, if; for 
instance, it could bs shown that ‘the morb- 
gage, although for valuable consideration, was 
intended to defeat’ and delay the decree- 
holders i in that partioular suit, in which case 
Lakhmi Narain y. Tara Singk (1) (where the 
rulings bearing on the subject are collected, 
and fully discussed) would apply. But can 
it be said that the mortgage was executed 
with any pårticular relation to the decree of 


1899? Wo are conclusively of opinion that - 
old 


it cannot. This decree was six months’ 
at the time of the mortgage being executed ; 


d 


Har Sahai was not himself bound by it ; and z 


in the interim although steps had‘ been takon, 


War: kaa L. R. 1900, p. 618, 
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‘to execute it both by proceeding against Atar 
Chand’s movable property, and by asking 
for extreme steps to bo taken against the 
judgment- debtor personally, no attempt had 
been made to recover thedebt by attaching 
the house. There is nothing to show that 
Har Sahai was under any apprehension as 
tothe house being attached in connection 
with the decree against Atar Chand, nor in 
fact was it sought to be attached during Har 
Sahai’s life-time. On the other hand, as 
‘regards the suit pending against himself, 
Har Sahai had infinitely more cause of 
apprehension and his proceedings are in- 
finitely more suspicions. Har Sahai filed 
his jawab dawa in this case on the 6th March, 
1899, and four days later we find the first of 
the hundis which formed the basis of the 
mortgage executed. The mortgage itself was 
executed on the 2lst May or just about 5 
weeks before the decree of 29th June was 
passed against the mortgagor. But as 
regards the 2nd decree against Har Sahai, 
we are conclusively bound at present to 
regard the mortgage as valid. We certanily 
gee no reason to regard it as being less valid 
when in competition with the earlier decree 
of 19th December, 1899, against Atar Chand. 

It follows from the foregoing arguments that 
while the present proceedings do not entirely 
relate, to a res judicata, yet they do so, at any 
ratein existing circumstances, in so far as the 
issues dealt with in them are covered by the 
order of 5th February, 1902, which is, until 
steps have been taken toimpugnit, conclusive. 
In the face of that order the only question 
that could bedealt within the present case 
was, whether there were any circumstances 
which rendered the mortgage, while valid as 
against the decree of 29th Jute, 1900, invalid 
as against that of December 19th, 1899? We 
are clear that there are no such circumstances 
and that consequently the siut must fail. 


‘We accept this appeal principally on the 
first ground taken in the petition except that 
we express no opinion as to the .absolute 
finality of the order of 5th February 
1992, Itis sufficient to say thatit is final 
for the purpose of the present proceedings. 
Having regard to the peculiar circumstances 
of the case, we consider that parties may be 
Jefe to bear their own costs throughont. 
This judgment disposes of the cross-objection 
filed by Mul Chand, plaintiff-respondent , 
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regards: the amount of pleader’s fees, whioh 
is dismissed. 
i Appeal accepted. 


(s. 0. 92 P.L E 1909; 124 P. W. R 1909.) 
PUNJAB CHIEF COURT. 
Seconp Cryin APPEaL No. 1086 or 1907. 
June 16, 1909. 
Present:—Mr. Justice Shah Din and 

- Mr. Justice Scott-Smith. 
GHULAM SARWAR—Derenpaxt— 
APPELLANT 
versus 
ILAHI BAKHSH AND ANOTHER—PLAINTIFES 
— DEFENDANTS— RESPONDENTS. 

Pieemprion—Limtation—Oral sale of an undivided 
share of land—Land leased by Government— Stipulation 
an the lease contrary to the Pie-emption Act—Pleadings 
—New plea not allowed ‘on fiw ther’ appeal, 

A suit based upon an oral sale, followed by mutation, 
of an undivided share of a joint holding, is governed 
by article 120 and not Art. 10 of Act XV of 1877 and 
is within time under section 28 of the Punjab Pre- 
emption Act, IL of 1905, if brought within one 
year after the passing of the said Act, where the sale 
had taken place before the commencement of the Act, 

Under the Punjab Pre-emption Act, the right of 
pre-emption arises in respect “of all sales of agri- 
cultural land, any stipulation to the contrary entered 
in the original lease granted by the Government to 
the vendor cannot overrule the provisions of the said 
Act. 

A party cannot be generally allowed to raise a plea 
for the first time in the Ohief Oourt which has not 
been urged before any of the lower Courts. - 

Further appeal from the order of the 
Divisional Judge, Multan Division, dated 
3lst May, 1907, confirming-the order of the 


‘District Judge, Multan District, dated the 


22nd August, 
claim. 

Mr. Shelverton and Lala Ohuni Lal, for the 
Appellant. 

Mr. Muhammad Shafi, for the Respond- 
ents. 

Judgment. 
are fully stated in the judgnients of the lower 
Courts. 

Ilahi Bakhsh, plaintif, was givena decree 
for possession by pre-emption of half a 

square ’ of land on the Sidhnat Canal sold 
by Ghulam Mehdi to Ghulam Sarwar on 
payment of Rs. 1,500. The Divisional 
Judge, on appeal, confirmed the decree of the 
first Court and Ghulam Sarwar has now filed 
a further appeal. : 

The first point raised before us was that 


1906, decreeing plaintiff’s 
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of limitatidn, but this is very easily disposed 
of. Asan undivided share of joint property 
was sold, and'as there was no registered 


sile‘deed but merely an oral transfer with 
` mutation, article 10 of ‘the said Schedule. of 


the Indian Limitation cb. does not govern .' 


the suit. 
Plaintiff's cause of action arose before the 
_ passing of the Panjab Pre-emption Act and - 
“he brought-his suit within-a year of the 
‘passing of it, andit is, therefore, within time 
‘under section 28. < 5 
Mr. Shelverton next tried to raise a point 


as to whether the land in suit was.sitnated in © 


an ‘estate’ as defined in Act XVIL of J887, 
but we declined to.allow him to raise it as it 
was hot made'a ground of .defence in either ` 


‘of the lower Courts, and if we allowed it, it . 


“would entail the framing of a new issue 
_ and a remand for farther ‘enquiry. 

’ "Another point urged was that according 
‘to clause XV of the original -lease by 
“ Government of.the land to Ghulam Mehdi, no 


right’ of pre-emption arose in respect ofa A 


- sale of ib. ; i 
. We cannot sòs how the plaintiff, who 
- Was no party thereto, could be possibly bound 
by any such stipalation. ` ae, 
Under the present law, the right of 

- pre-emption arises in -respect of all sales 
- of agricultural land, and we cannot for ong 
moment admit that stipulations in a deed 
~suchas that ralied upon by ‘appallant, even 
though Government bea party thereto, can 
‘override the provisions of an Act of the 
Legislature. a Aka 

' Thé next question is-whether the transac- 
. tion was one of sale or of gift-as appellant- 
would have us believe. This point has been 
exhaistively dealt “with by the District 
Judge and the learned Divisional Judge“ 
remarks that that officer's finding on it was 


_ not seriously attacked before him. 


There are doubtless some im probabilities 
connected with the payment of the sum of 
' “Rs. 800 before witnesses and it has been 
argued with some force that if-the intention: 
was to keep ‘the fact of salea secret, the 
money would hardly have been paid before 


witnesses. At the-same time the witnesses . 


„Are very respectable persons and have been 

_ believed by the lower Courts and we are not 

- prepared tò reject their concurrent findings. 
As the entries made by the pztivari in the muti- ~ 


NGA 


J. 


~ Harnam Singh v. Kuhm. 


OASES: -` froto- 


tion register, and his roznamcha show, part 
of the consideration for the sale was-services 
rendered’ and contributions by the vendee ` 
towards expensesincurred in connection with’ 
the land. 
_ The District Judge has given various 
other -reasons for holding improbable that 
Ghulam Mehdi would makea gift ‘to Ghulam. 
Sarwar and: with those we concur and we 
hold, therefore, that the transaction was one 
of sale and'not of gift. Eo : 
The only question that- remains is. that of . 
market value. Lala Karam’ Chand, Mursif, 
was appointeda Commissioner by the first 
Court, and ‘he went to the spot and made 
a thorough enquiry and fixed the market 
value at Rs. 1,500. The Divisional Judge 
gave appellant another chance of ` proving 
that a higher value should be fixed, and `> 
appointed another commission. Appellant, 


“however, took no steps to produce evidenée 


of any sort before the Commissioner, and we 
do not think he is entitled to any further . 
enquiry. acy gM i i i 
We dismiss the appeal with -costs and 
confirm the decree of the Courts below. - 
i Appeal dismissed. 





(8. c. 128 P. W.R. 1909 ; 125 P. L. R. 19909.) - > 
. PUNJAB CH EF COURT-`> 
Seconp Civit APPRAD No. 857 or 1908. _ 
- May 12, 1909 
Present: —Mr. Justice Jóhnstone and 
g Mr. Justice Shah Din. 
Musammat JIWANT AND OrHRRI— 
. DERENDANTS — APPRLLANTS 
CETSUS 


MANGAL SINGH—Puatstrvs—Reseonpenv 
Custody of wife—Husbant neglecting her for 15 years 
—Refusal of conjugal. rights by her—Equaty— Duty 
of Court not to help such a husband. 
‘Where for 15 years the hbsband* never troubled 


<. about his wife, nor contmbuted to her support, ‘never 


demanded hor company and never in any way per- 
formed or offered to perform any of his duties as’ a 
husband: . ee 

Held, that the husband was not entitled to any help 
from Courts ‘as he had failed to take steps within 
reagonable-time to assert his rights and to- take up 
„his rightfal position as husband and protector of 
the wife. _- ee ‘ 

Budh , Singh v. Asa Singh, 6P. B 1885; and 

95 P R. 1898, dis- 

tinguished - B , ? 

Further appeal from the order of the Divi- 
sional Judge, Ferozepore Division, dated the - 


r 


Vol IV] 
PARSHOTAM GIR V. PRAS RAM GIR. 


3rd April, 1908, confirming that of Lala 
Badha Mil, Mansif, lst Cliss, Ferozepure, 
datal the 2)sh Janaary, 19)3, desrasing the 
claim. Pes 

Mr. Nand Lal, for the Appallants. 

Mr. Gullu Rin, for the Respondents. 

“Judge ment.—tThe suit here was one 

.for custody of a wife. The Courts below have 
concurred in granting a decree, and’ defendant 
No.l, the wife, together with the other defen- 
dants, her father, mother and brother, have 
appealed; that is, they have petitioned under 
seotion 70 (1) (b), Punjab Courts Act, and 
thoir petition has been admitted a3 an appeal. 

In our opinion the Courts below have failed 
to understand the casa and have misapplied 
the law. 

The facts of the case have not basen stated 
with exact uniformity by the plaintiff, his 
plaint not in all particulars agreeing with his 
statement when called as a witness for defen- 
dants. Bat he has stated enough to make 
the following facts undeniable by him. Hoe 
married defendant No. Lsome 21 years before 
suit, Three years later the muklaw2z took 
place and at that tims she lived fora few days 
with him. Two years later she again took up 
her abode in his house, but after two or three 
months she left, a quarrel having taken 
place. Thereafter she naver lived with him, 
but remained with her own paople. leading a 
chaste and respectable life. In 1907 plain- 
tiff seems to have made a demind for her 
company, for the other defendants entered 
into a written agraamsnt to sand her back tə 
him. She refused to go, and then this suit 
was brought on 23th Novembor of that year. 

- All this msans that the marriaga took place 

in 1887, the muklaw2z in 1890, the second 
short co-habitation in 1892, after which for 
15 years plaintiff never troubled about her, 
never contributad to her support, never de- 
mauded her company, an l never in any way, 
performed, or offered to perform, any of his 
duties as a husband. 

No doubt defendant No. 1 has levellod at 


plaintiff a variety of charges suchas that he is” 


a professional thief and givmbler and has dis- 
sipated all his estate; bat even if it ba held that 
these chargas are not established, we think 
that the facts alraady detailed dis-entitle 
plaintiff to the ralief sought for. Itis true that 
in Budi Singt v. Asa Singh (1)and Harnam 


Singh v. Musimmat Kishni (2), there were 
(1) 6 P. R. 1895. (2) 95 P. R 1993. 
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features not to be foundin the present case 
and that the argament for the unwilling wife 
in those cases was stronger than if is here 
but still in our opinion the facts of the present - 
cass d) afford sufficient ground for our refug- 
ing to help the plaintiff. In our opinion it 
was incumbent on plaintiff, if he wished the 
Courts to help him, to take steps within 
reasonable time to assert his rights and to 
take up his rightful position as husband 
and protector of the lady. We do not think 
a delay of 15 years—or even of 10 years, if 
the figares above ara not quite correct—can 
be condoned. Wedo notat all agree with 
the learned Divisional Judge that, because de- 
fendant No. 1 has been living in her father’s 
house and so plaintiff hadno fear in regard 
to her presérvation of chastity, the long neg- 
lect and indifference of plaintiff constitute no 
bar to the relief claiməd. Wo think 15 years 
of indifference and neglect do bar the relief 
even though she my have baen living the 
life of a nun. 

We need not discuss ground 5 of the petition. 
We accept the appeal and gat aside the decrea 
for custody and dismiss plaintiff’s suit with 
costs throughoub. . 


Appeal accepted. 


— 


(e v. 9LP. L. R 1909; 131 P W. R. 1909.) 
“PUNJAB CHIEF COURT. 
Seconp Civiu Arrear No. 2633 of 1907. 

January 15, 1909. 

Present: —Mr. Justice Rattigan and 
Mr. Jastice Williams. 
PARSHOTAM GIR—Puatytres— 
PETITIONER 
VErSUs 

PARS RAM GIR—Dergypayt— 


RRSPOSDENT, 

Forms pruperis,appricafion for leave to aue, in— 
‘Right to sue’ explained—Civil Prosedure Code (Act 
-XIV of 1832), 88 498, 497 (e) 7 

In dealing with an application for leave to sue in forma 
pruperis, all that is required to be looked to ia that 


‘the allegations made in the pauper plaint clearly show 


a rigat to sue in ‘the Court to which the same ia 
presented, and if they do show such a right 1t is not 
for the Court to prejadge the case by pronouncing 
them absurd orincapable of proof 
Diya Kiur v Thakur Singh, 155 P. R 1938, followed. 
The only provision made by the Civil Procedure 
Code for eaquiring into the applicant’s right to suo 13 
the disoretioniry clause in section 498 which permits 
of the exammation of the applicantonthis subject. 
Where the applicant omitted to set forth the law or 
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rule of custom „governing the- succession to the 
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mahantship of the partioular mait to which he belong- - 


ed, nor did he assort that by that law or rule of ous- 
tom, he was the one and only successor to the last 
incumbent : Held, that the plant did not show 
a right to suo within'the meaning of section 407 (c) 


| of Act XIV of 1882. 5 


Petition for revision of the order of the 
District Judge, Lahore District, dated ‘tha 
23rd November, 1907. 

Bhagat Ishwar Das and peat Zia-ud- 
- din, for the Respondent. 

Judgment.—this case and Civil Re- 
. vision case No. 432 of 1908, in both of which 
the same plaintiff has been rofused permission 
fo sue as a pauper 0.1 identical grounds, can 
gonvenieatly be disposed of together. 

The learned District Judge who dealt with 
these cases rejected the applications under 
section 407 (c) on the ground that the alloga- 
tions in the plaint did not shew a right to sue; 
‘and he justified his view by pointing out that 
both the Will of the old mahant and the’ con- 
gent of the brotherhood had gone in favour 
of defendant and not of plaintiff and also by 
referring to cértain admissions which the 
plaintiff is-said to have made regarding the 
title of the mahanéshtp ina case not before 
us. He has also referred to the dilatory con- 
duct of the plaintiff in bringing his case and 
to, certain’ action takon by the Collector as 
supporting a finding rg that plaintiff was not 
shown to have aright.to sue. 

In support of its finding the lower Oourt 
has cited Kamrakh Nath v. Sundur Nath (1), 
and,there is one feature common to both 
_ Cases, .with which we shall deal later and 
‘having regard to which we feel bound to 
reject these applications.. -We refer to the 


- | great vagueness of the claim as put forward 


‘in the plaint which does not indeed show 
or allege any proper right to sue. The judg- 


ment was, however, cited, rather with a view ° 


to showing that an applicant for leave to 
sue as a panper is bound to make out “a good 
subsisting prima facie cau3ze of action capable 
of enforcement in a Court and calling for 
an answer.” These words were practically 
a- reprodaction of- what was laid down in 
Chattarpal Singh v. Raja Ram'(2), except that 
the words prima facte, are newly introduced. 
Other cases that may. be cited are Dulari v. 
\Vallabdas Pragji(3); (in which, however, leave 


to sue was refused on the ground that the 
(1) 20 A 299. 
(2) 7 A 661. 
(3) 18 B. 126, p 


' a 


f: 
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basis of the suit was an immoral contract 
patent onthe face of the plaint), and Amirtham 
v: Alwar Manikkam (4), which followed the 
later Allahabad judgment. 

Mr. Justice Jardine, in disposing of the 
Bombay oase, observed that his own-practice 
and that of the Court was to follow the 
doctrine laid down in Chattarpal, Singh v. 
Rija Ram (2), but only when “the facts 
were clear and the law evident.” - Now it 
must; we think, be apparent that unless some 
such limitations were placed upon the Allah- 
abad rulings a good deal of hardship might 
easily be caŭsed to pauper litigants. , 

Section 406 of the later Code merely per- 
mits of the examination of the applicant as 
regards the merits. of his claim, while if the 
Pauperism proceedings advance to the stage 
dealt‘ with in sections 408 and 409, it appears 
that'thé only evidence which they contemplate 


‘being taken is in proof or disproof of -the 


applicant's pauperism, although it-is true 
that arguments may be heard if offered in~ 
respéct of any of the prohibitions specified i in 
section 407 and .consequently on the point. 
whether or not the. applicant’s.- allegations 
shew a right to sue. It will thus be seen , 


. that the only provision made by the Code for’ 


inquiring into the applicant’s right to sue 


“ig the discretionary ‘clanse in section 406, 


which permits of an examination of the appli- 
cant onthe subject; and we venture tö doubt 
whether the unsupported results of an ex- 
amination of a plaintiff could frequently or 
indeed ever be regarded as “making ont 2 
good subsisting. prima facie cause of action.” 
The material is hardly sufficient to meet such 
ademand The view taken inthe Punjab is ex- ' 
pressed in Mussammat Daya Kaur v.: Thakur 
Singh(5),and the lower Court should have fol- 
lowed it, It is to this effect that the allega- 
tions in the plaint have to be looked to in 
order to see whether they shew a right to sue 
in the Court to which the application is pre- | 
sented; and if they do shew such a right, it is’ 
not for the Court to prejudge the case by pro- 
nouncing them absurd or incapable of proof, 
At first sight it ‘would appear that this judg- 
ment goes a great deal further in favour of 
the pauper applicant than would be con- 
sidered proper elsewhere, not having regard 
to the extremely small scope afforded by 


the Code for examining whether the Pakel 
(4) 27 M 87. : 
(5) 156 P. R. 1888. 


Vol. IV] 


OHIRANJI LAL V. JIT MAL. 


are clear and the law evident, we should 
doubt whether the results of following this 
judgment would be found to differ materially 
from the practice in vogue in Bombay. 2 
It remains, therefore, t> consider whether 
. the allegations in the plaint indicate a right 
` on the part of the applicant to sue; and it 
is true that both of his applications fail. He 
does not set forth what is the law or rule or 
custom governing the succession to the 
mahintship of this particu ar matt; nor does 
he assert that by that law, rule or custom 
he is the one and only successor. All that 
he says is that 10 years ago, the defendant 
got unlawful possession of the matt property 
that the late mthant nad two chelas of whom 
one is dead and the plaintiff is the survivor; 
that the defendant is the sister's son of the 
late mahant and that for-this reason defen- 
dant has no right by law or custom in the 
presence of the plaintiff. It was more parti- 
cularly incumbsnt on plaintiff to set forth 
his claim with precision becange in the course 
.of these proceedings he has admitted that 
the defendant has a Will of the deceased 
mahint in his favour and also the acqui- 
esceuce of the religious brotherhood generally. 
As it is, we consider that plaintiff's allega- 
- tions do not shew a right to sue in reapect of 
either plaint and his applications must be re- 
„jected. We make no order as to costs. 
- Applications rejected. 





(s o 98 P. L R. 1909, 103 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 

Civit Revision Petition No, 492 or 1909. 
March 10, 1999; April 3, -1909 
Present: —Mr, Justice Reid, Chief Judge. 
CHIRANJE LAL—DERENDANT—PETITIONER 


Versus 


JIT MAU—Pratvtire —ResPovpeyt. 
Jurisdiction—Cause of action—Mony paid by creditor 
for his debtor ton third nerson—Oiwl Procedure Code 
(Act XIV of 1882), 8 17—C mntract Act (IX of 1872), 
6 49—Returnivg plait to be presented to Court having 
jurtsdiction—A ppeal treated as rerision 
A creditor can bring a suit for recovery of money 
against his debtor, in the Oourt within whose territo- 
rial jarisdiction he has paid the money on his debtor’s 
“ behalf to a third person 
` Raman Chethryar v Gonalachari, 31 M. 223, 4 
-M_L T.97, Puttappa Maniuya v. Virabhadrappa, 7 
- Bom. L. R. 993; Kidar Mal Bhura Mal v Bura) Mal 
- Gorındram, 9 Bom. L. R 303; Sitaram Marwari v. 
Thompiôn, 32 O. 884y Motilal Partab Chand v. Suraj 
r Mal Johar Mal, 80 B. 167, referred to. . 
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In a Small Cause suit of bslow Rs. 2,590 in value, 
further appeal does not lie even where the appellate 
Court reverses the first Court's order of returning 
the plaint to be presented toa Court having juris- 
diction therein. But the appeal oan be treated as an 
application for revision. g i 

Raj Bhavy. Yakub Ali,120 P, R. 1907, followed. 


` Petition for revision of the order of the 
Divisional Judge, Delhi, dated the 8th July, 
1908, reversing that of Lala Sri Ram, 
Poplai Additional District Judga, Delhi, dated 
the 27th. April, 1903, returning the plaint 


for Presentation to the Court having juris- 
diction. 


Order.—I concur in the reasons record- 
ed by my brother Rattigan in Raj Bhai v. 
Yukub Ali (1) for holding that a further 
appeal does not lie. f 

For the same -reasons no appeal under 
section 70 (1) (b) lies. f 

The appeal, therefore, fails and is dismissed. 
Order as to costs reserved. Before the 
question of interference under section 70 (1) 
(a) is considered, the petitioner must file 
security on or before the 20th instant, 

Lala Durga Dis, for the Petitioner. 

Laln Bhawani Dıs, for the Respondent. 

Judgment.—this is a small cause 
of the value of Rs, 2,351-15- and a further 
appéal will not lie from the decree of the 
lower appallate Court if that Court concurs 
with the Court of first instance, and I have 
consequently considered the question of juris- 
diction with a view to interference, if necess- 
ary under section 70 (1) (a). 

The Courts below have concurred in 
‘finding that no specific contract for payment 
at any particular place has been proved and 
this finding must be accepted. : 

The oase for the plaintiff is that the de- 
fendant-owed money to the firm of Moti 
Lal Chiranji Lal at Cawnpore, that that 
firm owed money to the firm of Jit Mal Moti ` 
Lal at Delhi, that the defendant credited 


_ himself with Rs. 2,236-0-0 in the books of 


the Cawnpore firm, debited’ that amount to 
the Delhi firm and executed at Cawnpore a 
promissory-note in favour of the plaintiff, 
who paid the money to the Delhi firm. 

The question for consideration is whether 
the Delhi Court has jurisdiction. 

The authorites cited for the petitioner ara 


Raman Ohettiyar v. Gop achari (2), Puttapps 
(1) 120 P. R. 1907. 
| (2) 8L M. 228; 4 N. L. T. 97. 
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Manjaya - ve Vivabhodrarpa (8), Kedar Mal 
‘Bhuramal v. Suragmal Govindram (4). : 
_~ Those cited for the respondent are Sitaram, 
Marwari v. Thompson (5), 
chand v. Surajmal Joharmal (6). Con-, 
ore sideration, of these rulings and: of ‘section 
17 of the Code of Civil’ Procedure snd, sec- 
"tion, 49 of the Contract Act has satisfied me 
that the Delhi Court has jurisdiction; thecanse 
_ of action having ariaen at Delhi by reason 
‘of the fact that the plaint- paid on the 
defendant’s behalf money to the Delhi firm 
at Delhi. 
_ . The application fails andi is dismissed with 
` costs. : 
í deena rej ;eted. 
. 993. . i 
: 903. 
(6) 80 B. 167. 
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“PUNJAB CHIEF COURT. | 
s Ornar "RÉVISION PETITIONS Nos. 1384- 86 
or 1907. , 
“April 16, 1909. 
- Present: —Mr. Justice Kensington, 
ga SHIB DAS—Corvicr—Peritionee 
"I versus’ , 
f ‘HMPEROR—Progecuror—Responvent: 
è Rer iston—Concurrent “finding of two Courts— 
Cheating— Penal Code (Act XLV.of 1860), 8. 420—In- 
sufficient evtdence— Doubt. 
Where the materials on the record were insufficient 


to*hold for certainty that the accused had himself , 


made away with Government money in any of the 


fåseg brought against him for cheating, the Ohief ` 


Court on therevision side upset the concurrent finding 
of both the lower Courts and acquitted him. 


! Retision petitions from the order of Lala 

Chuni,. Lal, Additional. Sessions Judge, 

Shahpur Divison, dated 20th August, 1907, 
_ modifying the order of the District Magistrate 
. Lyallpur, dated'18th July, 1907, convicting 

the accused. 

“Mr. Grey and Bhagat Gobind Das, for the 
‘Petitioner. 


‘ Mr. Petm7n, Kalase Toal Remembran- ` 


ćer, for the Respondent. 


‘'Judgment.—tThe three revision 
petitions Nos, 1384 to 1386 .may be disposed 
of by one order. 
sional clerk of 18 years’ service in the Canal 

epartment, has been convicted under section 
90; Indian Penal Code, on a series of charges 
Tin respect of excess payments made to- 
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Motilal Pratab- ` 


‘sion No. 


-the Sessions Court to 22. 


' diffculty in’ dealing with the cases., 


‘clear that there was 
~of procedure and of supervision on the. part 
Sub-divisional Officers, ` 
“the rules of the P. W. D. Account Code being : 
_disregarded to an extent which makes verifica- 

tion of details after all these years extremely — 


‘of the responsible 
The petitioner, a sub-divi-` 


1? 
= Feast, SS ` 


contractors in the Bhagat and: Kanhia Sub- 
divisions at various times between 1901 and 
1904. ‘The cases all came to light through 
an informer whose name has not been dis- 
clased, and after much enquiry three separate 
complaints were instituted in April, 1907, as 


< follows :— 


1386. 
The Diştret Magisirate sentenced petitioner 


on, three consolidated charges to 3 years’ 
: im prisonment, 


‘while the- Sessions Judge 
‘acquitted as to one bill and gave’ concarrent 


“sentences of a year each on the other two. ~’ 


. , Osne No. 15, Bhagat Sub- a EN 
No. 1385. 


The District Magistrate -acquitted ‘on one i 


out of'three charges and awarded l} years’ 
imprisonment on the other: two, reduced by 
the Sessiona Judge to 9 months, 

Oase.No. 16, Bhagat Sub- division—Revi- 


spion No. 1384. ` , 


< The District Magistrate convicted on three 
charges and sentenced to two years’ imprison- 
ment. The Sessions Judge acquitted on two 
charges and awarded 6 months on the third. 


` The net result of all the trials was that ihe 


-District Magistrate’s total sentences of 63 
“years” imprisonment have been reduced in 
The petitioner 
remained in ja'l for some four- months till’ 
release on bail undér this Court's order of 12th . 
Novemer, 1907. 
have been delayed owing to.the great 


sums of money involved in what appear to 


“ have been, and to a.considerable extent were 


found by the lower Courts to have been dis- 
hanest transactions of a flagrant nature,- are 
large, amounting to some Rs.. 4,000 in. all. 
At the same time the petty contractors con- 
cerned have either-died or disappeared, at 


‘any rate none have been traced, and without . 
‘knowing what their explanations may be, it 


is next door to impossible to be certain that 
the money has really gone ‘wrong. It is “quite 
extraordinary laxity 


difficult ; and speaking very generally I find. 
‘it especially hard, to understand ohy, the 


a 


; Gih 


_Orders on the revisions . 


‘ 


The ` 


A 


a 


Vol tv] 

SHIB DAS V. EMPEROR, 
petitioner, a Subordinate Olerk, sliould have 
heen selected for prosecution even if the 
departmental authorities wera satisfied that 
_ moneyhad really bsen extensively withdrawn 
` by means of bogua bills covering the same 
work-details time after time. 

Tf these defalcations- really else, the 
overdrawn monies must have remained in 
the hands of either (1) the Snb-divisional 
Officers, (2) the contractors, (3) the Sub- 
Overseers, or (4) the Clerk. I quite fail to 
understand on the cases ns put forward by 
the prosecntion, why the clerk should 


ba considered solely or even chiefly to blame? - 


His responsibility ts limited hy the Account 
Code to the preparation of billa ns ordered. 
Are we to suppore that the Sub-Divisional 
Officers of whom fonr are concerned in these 
cases blindly cashed bills as presented to 
them without the most rudimentary precau- 
tions for seeing that the money was due, 
quite apart from their amazing neglect ofthe 
account rules,; which would make over- 
payments of the kind scarcely possible without 
immediate detection. 

I have been through all the various items 
in great detril one by one with counsel òn both 
sides and with the assistance of Mr. Mills 
to explain matters, and at one time I thought 
of dealing with them sertutim as has been 
done in the lower Courts, endeavouring in 
addition in each case to fix,the immediate res- 
ponsibility of the Sub Divisional Officer 
concernel. My final conclusion is, however, 
that this would bo for the most part wasted 
-labour and that when so much is uncertain, 
it would not be right t maka sne¢gestions 
against officers who ought t> be abnve 
suspicion. I accept the general explanation 
offered by counsel for the Crown’ that these 
officers were carrying ona vicious system of 


“control which was practically reengnized by - 


the Department and which had grown up 
for years unchecked bysnperior authority. At 
the same time I am bound when accepting 
this explanation to also recognise that it is 
quite possible that the sums supposed b> have 
been overpaid were not in faot overpaid by 
drawing identical bills again and again for 
work dons once, hut were actually charged off 
ggainstother works which it was inconvenient 
to show in the accounts. 

As an instance of my meaning, take the 
| admfssion of’Mr, Ashton on page 84 of case 
16 that bills for. Rs. 4,000 were drawn against 
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certain culverts while the money was really 
spent on repairs to roads, etc, elsawhére. I 
mention Mr, Ashton’s name only as an 
instance, and may say at once that [ do not 
think that any sort of suspicion attaches to 
either him or Mr. Scott, who lias also baen 
examined. And, again we have another Sub- 


“Divisional. Officer admitting that when he 


wanted more cimels for carriageof record than 
he was allowed, he would charge them as 
mistits to some estimate or to some work ‘ ‘by 
way of a polite fiction.” Yet, again, we have ` 
another Sub-Divistonal Officer openly saying 


“that he assames no personal responsibility for 


Government méney passing through his hands. 
Tt is clearly established that a regular practice 
had grown up of chargiig indiscriminately 
against any convenient work, so as t3 cancel 
excess over estimates elsewhere avd to avoid 
trouble with higher authorities and the 
Account Department. - , 
Iam far from desiring to’ take up an 
unduly - censorions attitude, and, no doubt, 
the higher officials of’ the Canal Department 
will, as the result of these cases, require more 
strict compliance with Code provisions than 
they appear to have done hitherto, so as to 
avoid the risk of gross abuses. But the 
immediate question is whether apart from 
legal dificnlties in the way of conviction for 
cheating for what. the petitioner is supposed 
to have done he can with any certainty he 
said to have himself made away with 
Goverament money in any one of the cases 
concerned. My conclusion, after going through 
the items in detail. with bills, measurement 
books and cash book entries, isthat the answer 
must be in the negative. So many allowances 
have to be made, and so many more or less 
plausible explanations can be given that 
judicial proof on these charges based on old 
accounts is not now possible. As petitioner's 
counsel very pertinently observed, if we are to 
assume that similar methods prevail in other 
Sub-divigions, what chance would clerks have 
there also if their old accounts were subjected- 
to similarly rigid scrutiny? And if the same 
sort of practices have not grown up else- 
where, it is conceivable that such gross abuses 
can have been going on in this particular 
sub-division without the full knowledge of 
the officers concerned? To put it quite 
plainly, canit be believed that the ‘officers 
who had been in one case 3 and in an ther 
nearly 5 years in the sub-divisions did not 
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know quite well what frauds were being 
< committed on Government? Must they 
` not have themselves drawn money again and 
again against the same measurement-book 
` entries, using the.clerk as their agent and in- 
structing: him what bills to- prepare? 

"It ison these grounds that these prosecu- 
tions appear to me to’break dawn hopelessly. 
.I cannot. say that the petitioner is free 
from suspicion. , In.some of “the cases the 
suspicion of connivance at fraud with others 
is certainly very - strong -and he is not -en- 
titled tə honourable acgiittal. Bunt the 
difficulty in the way of, directly proving- 
“cheating by him is inseparable from the way. 

in which the cases have,come int» Court. 
I, therefore, feel bound tp accept all three 
revisions, to set aside tue-convictions, and 
-. order petitioner’s acquittal, and discharge 
from biil, leaving him to be dealt with 
depatmentally as the authorities may think fit. 

i f Revisions accepted. 





(s. o. 14 P. W. R. 1909 Cr.) 
PUNJAB CHIEF COURT. 
a Cristal ApppaL No. 244 or 1908. 
í March 25, 1909. 

Present: —Mr. Justico Rattigan and 
Mr. Justice Shah Din. 
‘EMPEROR—Proseovep—Aerautaxt x 
TOTEUS 


SADA AND OTHER3—C )NVIO t3— RESPONDENTS. 
` Appeal—Acquittal—Enhancement of sentence—First 
report—High Courts power to acquit an innocent person 
without appeal—Criminal . Procedure Oode (A-t Vof 
: 18989), 8 660. 


The initial report of. an offénce to the Police ig 
always of great importance’ in every Criminal case. 


Where it has been made considerable time after the - 


occurrence and by a person who is ina position to 


know all the facts and’ the persons concerned, no. 


person should be convicted whose name is not men- 
_ tioned therein as one of the offenders, particularly 
“ when there is no likelihood of his name being omitted. 
A severe sentence is not called for where an offence 
‘has been committed on a considerable provocation 
caused by an unjustifiable act. 
Enhancing a,sentence 13 not permissible when the 
~ convicted person has daly served the sentence before 
“the application for enhancement is preferred. 
Orown v. Chuns Lat, 7 P. B. 1889 Or, followed. 
Section 650 of Act v “of 1898, no “doubt, gives the 
~ Police very wide Powers with regard to the seizure 
„of cattle alleged or suspected to have been stolen, but 
it does not extend to the. taking’ away other cattle 
‘simply because they.. are mixed up with the stolen 
‘ones. 
4 The Higa Courts whon daaling wita’ casos in appéal 
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or revision are competent- to acquit an: innocént per- 
son although he has failed to exercise the right of > 
- appeal. 

Appzal from the order of ‘Shaikh Asgar - 
Ali, Additional Sessions Judge, Sialkot. a 
Division, dated- 22nd January, 1908, modify- ` 
ing the order of. E. A. Estcourt, Fsquire; 
District Magistrate, Gujranwala Division, 
dated llth November; 1907. a 

The Government Advocate, forthe Appellant, 

: Bhagat Isha) Das, for the Respondents; | 

Judgment.—tt : appears that on thé 
196h July, 1y07 éne Mohammad. Yar, a son 
of Khan Sahib Hassan Khan, Zaildar `of 
Pindi-Bhatian, in the ‘Gujranwala District,’ 
reported to the Police authorities that about 
34 stolen cattle were in possession of four re- 
sidents of Mauza Tahirke, and that the names 
of the-four, persons were Sada, Sajjada, Karam 
Ilahi and Mutalli. , 

In consequence of this “afrika; the 
Superintendent of Police organised a raid to 
be made upon the village in question and 
three -Sub-Inspectors of Police - (Sardar ` 
Chattar Singh, Lal Chand and Mohammed, 
Khan) were deputed -to carry ‘out this raid | 
in conjuction with: various other persons’ 
and a body of police. But. though the 
informer in his report to the Superintendent 
of Police -professed- tə be able to give ' 
names of the owners of the alleged st len 


. eattlé, only two persoris who were alleged 


to have lost animals, formed part of the 
‘police force. These two men were Sikandar 
Khan:(who was not called as a witness) and 
` Khushal Singh (P.W. 11) who was said to 
have lost 13 buffaloes. 

- The raiding force assembled ay Bahadar: 


< wala ontbe24th July and at day break on the -~ 


25th July arrived ata bela .near mauza 
Tahirke. Here they found some 256 head of 
cattle in charge of 16 men. ‘The raiding 
‘party at this stage of the proceedings con: 
sisted of the 3 Sub-[nspector3 of Police, 10 - 
constables armed with swords, “and about 
4 other persons, among whom were Maula 
Dad, Zaildar of Kote Nakki; Amir, Lam- 
bardar of the said" village; and other persons 
who wero well, acquainted with the'locality, 
including,” of course, Mohammad Yar, the. 
informer, who in his” evidence asserts ‘that. 
he was well acquainted with the’ accused and 
indeed with all persons in this tlaga. 
Subsepuent events-are set forth in- great 
. detail in the judgment of the District Magisa 
trate and in a- more summarised form in ‘the - 


= ` 


a 


, 
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judgment of the Sessions Judge. It is not 
necessary, therefore, for us to recapitulats 
these facts. Suffice it to say that thirty- 
four persons, belonging to different villages, 
were sent up by the polica charged with off- 
ences some under sections 333 and 341, Indian 
‘Penal Code, and some only with offeuca under 
the latter section. Ofthese 34 perbons, the 
District Magistrate discharged four, viz., 
Muradi son of Ziada,Rajo son of Sarang,Noor 
Mahi son’ of Lakha, and Ahma son of Jahana, 
and acquitted two, viz., Sahau son of Jahana, 
and Wahab son of Smail. Of the rest he 
convicted Sadu, Sajada, and Mohammada of 
offences under sections 333 and 147, Indian 
Penal Code and the rest of the accused (viz., 
Nos. 4—28) of offences under sections 332 
and 147, Indian Penal Code. The senterices 
awarded by the District Magistrate varied 


- from 4 years’ rigorous imprisonment, to six 


months’ rigorous imprisonment, but two of 
the accused (Fatu, accused No. 27 and Amir, 
accused No. 28) were dealt with under the 
provisions of section 562 of the Criminal Pro- 
cedure Code. All the convicted persons (with 
the exeception of the two last mentioned) 
appealed to the Sessions Judge, and that 
learned Judge in a thoroughly well-consider- 
ed judgment held that (1) the police in taking 
off all the 256 animals found in the bela had 
exceeded the authority givento them by section 
550 of the Criminal Procedure Code, (2) that 
they had nevertheless acted in good faith 


under colour of their office, (3) that in conse-, 


quence the accused in rescning their cattle 


- could not rely upon thedefence that they were 


merely protecting their property (section 99, 
secondly, of the-Indian Penal Code), but (4) 
that the accused were justified in disabling 
Mohammad Khan, Sub-Inspector. who had 
drawn his sword and in hitting him on the 
héad with their sticks. The learned Sessions 
Judge, therefore, found that an offence had 
been committed, though under grave pro- 
vocation, by some of the accused and that 
this offence was one punishable under section 
147, Indian Penal Code. Asr to the persons 
guilty of this offence he was of opinion that 
only such of them as were mentioned in 
the first report submitted by Sardar Chattar 
Singh, the Sub-Inspector, ought to be convict- 
ed, and that all the other persons who were 
not thentioned in that report as having taken 
part in the assault, should be acquitted.. Act- 
ing upon this view he acquitted accused, Nos, 
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6, 7, 11,16, 17,18, 19, 20, 21 and 26. As 
regards the other accused persons, viz., 
accused Nos. 1—15 ; 8—10 ; 12—15 ; and 
22-—25 he found that they were guilty ofan 
offence under section 147, Indian Penal Code, 
bat that they had ‘acted under very strong 
provocation. While, therefore, upholding 
their conviction under that section, ho 
reduced the sentence in each of their cases to 
three months’ rigorous imprisonment. 

The accused were originally convicted on 
the 16th November, 1907, and the Sessions 
Judge’s order was passed on the 22nd 
January, 1908. On the 16th April, 1908, 
(that is, after the sentences as reduced by 
the Sessions Judge had expired) the local 
Government preferred an appeal to this 
Court,in respect of those of the accused 
‘persons who had been acquitted by the 
Sessions Judge, and as regards the other 
persons whose sentences had been reduced as 
‘aforesaid applied to this Court to enhance the 
punishment awarded. On the other hand, 
the persons whose convictions were upheld 
by the Sessions Judge on appeal by them, 
have preferred a very belated -petition dated. 
the 24th instant (that is to-day) in which 
they claim that their conviction ought to be 
set aside as based on no reliable evidence. In 
this judgment we will deal with the appeal 
under section 417, Criminal Procedure Code, 
the. application by the local Government 
for .enbancement of punishment, and the 
petition -for revision, preferred by the 
convicts. As regards the appeal from the 
orders of acquittal we need say but little, 
because we are in entire accord with the 
view taken by the Sessions Judge. The 
alleged assault on the police took place on 
the 25th July at about 2 p. m. and the 
report was made in very detailed language, 
by the Sub-Inspector, Sardar Chattar Singh, 
atthe Pindi Bhatian Thana at 5 p. m. At. 
the time when he made this report the Sab- 
Inspector (who was himself well acquainted 
“with, this “ilaga and its residents) had 
with him several of .the leading frien of the 
locality, ` including “Muhammad Yar, the’ 
informer, and we findit impossible to believe 
that in this report mention was not speci- 
fically made of every one who waa seen or 
known to be a member of the attacking 
party The so-called assanit (except as 
regards Muhammad Khan, .Sub-Inspector) 
was of the most trifling character and it was 
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` quite possible for men like Amir, Maula Did. 


and Muhammad Yar, who knew all the 
assailants and who were not in any way. 
‘assaulted themselves, -to remember’ the 
names of the men who in this open and 
defimb way set the authority of the police 
at naught. The „polica had: some 2 or 3 hotra 
to think over” this report, and we cannot 
believe that they leftout (by inadvertanca) 
names of persons who had attacked them, 
especially when they had persons at their 
elbow who would ba only too happy to sug- 
gest the names to them. The very fact that 
sach names were not suggested proves, in our 


' opinion, that there was at the time nothing 


to bring those names to the memory of the 
police and their friends. Had the persons sub- 

sequently accused of being. participators i inthe 
fight been actually present on the occasion; we 
have no doubt that the local men who were 
with the raiding party. would not have: for- 
gotten the fact, especially as they had so long 


`~ to think- -over matters before the report was 


‘made We, therefore, quite agree with the 
Sessions Judge that the allegations made 


: against persons who were not mentioned in 
_ the first report as being membersof the attack- 


ing party, are armere after-thought and that 
noneofsach persons should have been convicted, 
n this connection we may observe that the 
District Magistrate, himself acquitted-two of 
“theaccused (Wahab: and Shahu) simply on the 
“ground that they were not mentioned. in the 
“first report and were not arrested till some 
time after the occurrence. Why updn this 
view'of the case he did not also acquit Amir 
(accused No. 28) is a matter which passes 
our understanding. He himself explains 
‘that “ Amir’s case is different because he 
` associated himself in his defence with 
Bahadar, a defence which I have already, 
‘regarded as not true.” But as we understand 
the District Magistrate’s judgment, he also 
_ held that thé alibis set up by Wahab and 
‘ Shahn were not true, in fact were palpably 
` false, still he acquits Shahu and Wahab, bat 
“convicts Amir, though in each case the 
defence was untrue. This, however, is by the 
“way, and we are not at present concerned 
with the reasoning, logical or otherwise, of 


-~ the District Magistrate. . The .cricial qnes- 


tion. to our mind is whether the parsons 
saccased ï in Court were mentioned as offedders 
in the first report. - 
reason to disbelieve the evidence given against 
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Tf-they were,. wê see nọ _ 
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them in Ng for ‘there can ba no. possible’. 
doubt that an attack (of a singularly. 


temperate. nature, considering all things) WAS 


actually - made by soma persons with the 
object of rescuing their, cattle which were. 
being (quite unjustifably) taken to the, 
IE there were not, we have no hesi- 
tation in agreeing with the Sessions Judge. l 
that. the case as against- them, has bsen 
subsequently developed and ‘that „in con: 
sequence the evidence is not entitled: to’ any 
weight. .' 

Tne learned Government Advocate urges 
that in any case the Sessions Judge Wad, 
wrong in aequitting accused Nos. 6, 11, 19 
and 20, a3-these persons were aotpaily meu- 
tioned in the first report. ; 

This is a very ingenious argument, Ta 
questionably these persons are “named” in ; 
this report in one sense, but their names 
appear only in connection with the 
history of events which led up to the 
commiasion of the offences charged against- 
the various accased persons, and all that is, 
raid inthe report with rezard to ‘accused 
Nos. 6, 11, 19 and 20 is that they were 4 of 
the 16 men who were in the first, instance . 
found at the bala in charge of the animals. Ib 
is not suggested, either in the report or sub- 
sequently,-that the mere presence of these 16, 
men at the bela constitutes any offence such 
as is now charged against the accused persons 
who took part in the attack, and from the 
fact that two of the persons in the dock who 
were in charge of the cattle are specifically 
mentioned later on in the first report gs 
having taken part in the attack, viz., Sida and 
Rahma, the, obvious inference would. be ‘that 


such others of these 16 men as wera present i 


on the occasion of the attack in the company ' 
of the police did not take part therein, ag - 
otherwise. they also would have been, in- 
criminated with Sada and Rahma. i 
Inour opinion, and far the reasons given, 
the persons acqaitted by the Sessions Jadge 
cannot be held to have takon part in the rit. 
They may have done sa bit we do not think 
this probable,.as otherwise they would most 
certrinly have baen mentioned in the report 
which was drawn up with obvions care and 


‘skill by a person who was thoroughly oon- , 


versant with the importance attiched to such 
raports by the Corrts. who had with shim 
persons well acquainted with the locility and 
its residents, and who- kaew, the amportance 
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of making his report as. sbinplele ain “as. 
exhanstive as possible. 

‘We sae no reason, therefore, .to difer from 
the conclusions arrived at by the Sessions 
Judge as regards the, persons ‘acguitted- by 
him and wereject the: appeal under section 
417 of the Criminal Procedure Code. 

. We have next to deal with the petition by 
Government for enhancement of the sentences 
awarded by _ the. “Sessions, Judge. Here 
again we find it-impossible to differ from the 
view taken by, the Sessions Judge., The. 
police received . information” that 4 persons;- 
viZ., Sada, Bajjada, Karam Tlahi and: Mutali, 
were in possession- of 34 stolen animals, 
They proceeded, to the.. bela near mauza 
Tahirke, and there they find 256 head of | 
cattle. It is admitted by one of the pro- 
secution witnesses (Amir P. W. 6, a lambardar 
of Kot Nakki) that. this bela is used for 
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99 (secondly) of the Tndian- Penal Code is fo 
_ far applicable:. We do. not think that there 
was any intention on the part of ‘the ‘accused; 
who are said to have been about’ 50'or 60 
in number (videthe evidence of Sub- Inspector 
Muhammad -Khan P. W..2), to cause hurt 
to-the raiding party and in point of fact no 
hurt, except of the most -trifling character, 
was caused to any member of the, Intter - party 
other-than the. Sub- Inspecton,. and there ip 
no reason tothink that ‘even hbe- would not. 
have been hurt, hid he not .in the first 
instance advanced again st the accused’s party 
with his drawn: sword. . 

: We have no desire to say one word against 
this- Sub-Tuspectur. On the contrary, the 
evidence before us snggeste that it was he 
alone who displayed proper courage on the 
occasion. He may possibly have been over- 
zealous in the discharge of what he conceived 


grazing parposes by no less. than 6 villages. : to be his-duty, but it is impossible not: ‘to 
The police on arrival seize all these 256 admire the : spirit which he showed: Rot 
animals and proceed to take them to the tkana while fully admitting. all ihis, we have np 
- at Pindi Bhattian. We quite agree with the ` hesitation in saying thatif it had not been for 
Sessions Judge that in so doing the police theaggressive attitude which he adopted no one 


exceeded their authority. They were acting, 
no doubt, bona fide under colour of théir office, 
but this fact would,not bring the action of 
the accused ‘persons under either section 332 
er section 338 of the- Indian Penal Code. In 
our oninion, the case has been yery much 
exaggerated by the police. The accused had 
obvionsly no intention to assault the: latter, 
for had that been their object, it is obvious 
that serions injuries would have been inflicted 
onthe members of the raiding party. In 
‘point of fact, the only member of that party 
who was seriovaly injured, was- the Sub- 
Inspector, Muhammad Khan, and. we see no 
reason to doubt thetruth of the contention put 
forward on behalf of the acoused, that he was 
s0 injured simply ‘because he had drawn his 
aword.and was endeavouring to resist by 
force the attempt to rescue the cattle. Both 
the District Magiatrate and the Sessions Judge 
ara agreed, and we think rightly, that the 
intention of the accnsed was to get back their” 
“animals which had been seized in a high- 
handed and unjustifiable manner, and that 
there is no proof that any: of them assisted 
Muhammada. who had been arrested as ñ- 
proclaimed offender, to ‘effect his escape. We 
quite agree also that ‘the accused were not 
legålly justified in rescuing their-cattle from 
the gastody | of the police, and that section - 


would have been hurt, and that all that this 
crowd of some 50 or.60 infuriated- Jats wanted 
was the return of their cattle which had, as 
they very naturally .and rightly considered, 
been illegally taken possession of by the 
police. Section 550 of the Criminial Pro- 
cedure’ Code gives the police very wide powers 
with regard to the seizure of property alleged 
or suspected * to have been stolen, but we 
cannot read its provisións as giving power to 
the police to go'to a common grazing ` ground 
of some 6 villages and. thereseize 256 animals 
simply because 4 men (out of 16 who wera 
guarding the said animals) were present at 
this bela and these, men were alleged to bein 
possession of 34 stolen animals. We do not wish, 
to suggest that the police acted otherwise than - 
in. good faith, bat-we do say that their action 
was most ill-advised. In the first place, they Rp- 
parently made no attempt to test the bona fides 
of the informer Mohammad Yar. He was, no 


_douht, the aon of a Zaildar bat thére.is on the |, 


file documentary. evidence to the effect that so 
long ago as in May, 1907 Sajjada. one of 
the principal_accused, had lodged . ‘petitions 
with the District Magistrate © of Gujranwala 
to the effect that. this game man WAS continual- 
ly trying to get up false cases ‘against him 
-and his-brother, and Karam Ali and Mutalli. 
But quite apart Jem, this we must antes 


~ 
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“a 
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that we are surprised to find ‘that the police, 


when proceeding to raid the-village of mawa ` 


Tahirke, did not take with them the various 


owners who are said to have lost cattle. 


Mohammad Yar distinctly stated in his report 
to the Superintendent of Police that he could 
‘give the names of all the ‘owners of the 34 
animals alleged by him to have been stolen, 
but the police made no effort to secure the 
aitendance of any of these persons except 
(1) Sikandar Khan, who admittedly failed 
‘to discover any of his cattle among the 256. 
animals: and (2)- Khushal Singh who was 


‘raid to have lost 13 ‘animals but could not 
_ identify more than two among the herd 


‘seized by the police. The ‘reason advanced 
‘by the Police for not securing the atten- 


“dance of all, persons who were said to have 


lost cattle is that they did not wish any 
. hint of the forthcoming raid to get abroad, 
‘but this explanation is not convincing. Why 
‘should it have. been assumed that a person 
whose animals had been stolen wonld have 
-been ready and willing to drop a hint to 
the- accused persons that the raid was 
‘contemplated P 6 

From what we have said it must mot be 
- arsumed that we have-any wish to justify 
‘the action taken by the accused party. But 
‘we cannot forget the fact that their’ cattle 
bad been illegally seized and were being 


“taken to the Pindi Bhattian thona and they 


. wera naturally incensed at this very arbitrary 


action on the part of the police. They ‘also 
not unreasonably. jumped to-the conclusion 
that if the cattle once gotto the thana other 


` animals would be substituted for the animals 


reized and that thereafter evidence that 
the caitle-at.the thana belonged to X, L 
and Y would easily bə fortheoming, as 
well as evidence to the effect that the latter 
cattle had actually been seized at the bela, 
_ They, 
‘cattle en route to the thana, and though their 
action was legally indefersible we are not 


‘ourselves prepared to say that: it merited 


very severe punishment. We are in 
entire accord with the learned Government 
Advocate thatthe Courts should uphold the 
law and give their support .to the executive 
authorities when discharging their duties. 
We go further and say that in “this country 


_ especially the police have a very difficult task 


at times in’ dealing with criminals, and that 


` it is the duty of the Courts to uphold their 


INDIAN OASEB. 


. apt io resent high-handedness. 


therefore, decided to réscue their. 
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acts when done bona fide ard in, accordance 
with law: But itis equally the duty of the 
Courts to keep a jealous eye upon the aota. of 
the execntive and ministerial officers and to 
see that nothing is done contrary to law 
under the cloak of authority. In the present 
instance while we have no doubt whatever.of 
the bona fides of the police we can see no 
justification for the action taken by them. 
The animals seized’ by them. 256 in number 
belonged apparently to residents in rome 6. 
different villages. Sikandar had failed to 
identify any of his animale among there-ard 
Khushal‘Singh had been able to identify only 
2 as belonging to him. In these circum- 
atances it was, in our opinion, a wholly un- 
justifiable act on the part of the police to 
take of the entire herd of cattle to the thana 
and this action on their part, done no doubt 
in good faith and under colour of their office, 
practically invited an attack on the „part of 
persons who are notoriously high-spirited and 
In .point of 
fact we must confess to a feeling of pleasar- 
able surprise that the action’ of the police 
resulted in no more serious consequences to 
them. Unfortunately a large band of Jats 
who feel that they have been unjustly tre ated f 
are apt at times to ‘resort to measures which 
entail very serious consequences, and itis to 
the credit of the accused persons in this case 
that they and their friends refrained from 
assaulting- the raiding. party other than- 
Muhammad Khan, the Sub-Inspector, and 
the three constables’ who attempted by. 
force’ to make them desist from -rescuing 
their-cattle. It is.admitted that the only. 
member of the raiding party who was seri- 
ously injured was Muhammad Khan.and that 
he was not assaulted until he had drawn 
his sword and advanced upon the “rescuing 


: party. = 


Taking all the cireatnstances into considers. 
ation we sea no reason to differ from the 
Sessions Judge who, while convicling certain 
of the accused persons of an offencé under . 
section 147, Indian Penal Code, decided that 
in each case na sentence of three months” 
rigorous imprisonment would meet the ends 
of justice. Legally these accnsed ‘persons 
were guilty of the offence punishable under 


, section 147, Indian Penal Code, but we cari- 


not overloc }the fact that they had considger- 
able provocation: A severe sentence wes cer- 
tainly not called for in their case, and even if. 
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&moresevere sentence than 8 months’ rigorous 
imprisonment should have baen awarded, thé 
sentences inflicted are not go inadequate 
as to justify usin enhancing them the more 


~ Bo when it is' remembered that the. convicted . 


` persons had daly served their respective sen- 


tences before the application for enhancement 


was preferred [see to this’ Orotwon v.. Chunt 
Lal (1)].. We accordingly reject the petition 


„for enhancement of the sentences in the case ` 


of those persons convicted by the Sessions 
Judge. For the reasons given we also reject 


the petition of the said persons against the, 


order of the Sessions Judge oònvictiog them 
of offences under section 147, Indian Penal 
Code. Re ss a afd 

“Before concluding we may make a few re- 
marks. as to the case of Amir son of Murad’ 
accuged No. 25. He was-not mentioned inthe 
first report as one of thé rescuing party, but 
for. wholly illogical reasons, his case was diff: 
erentiated by the District Magistrate from 


- the cases of Wahab and Shahu. The District’ 
Magistrate admits that these three persons . 


were not named‘in the first report, but while 
he gavè the benefit of the doubt to Shaha 
‘and Wahab (who, according to him, put for- 
ward entirely false pleas of alibi) he convict-. 


ed Amir, because the latter -adopted a ‘false 


plea of an alibi in common with Bahadur 
accused All these alibis were, according to 
the” District Magistrate, false but becanse 


-Amir’s alibi was the same as that of Bahadar. 


who was named- in the first report and who 
was convicted, Amir ought to be-also con- 
victed. Surély this was a very illogical posi- 


tiou- to take up, Shaha’ and Wahab were: 
acduitied, despite their false-defence, because - 


they were not named in the’ first report. 
Amir was also adinittedly’ not named in that 
report. but because he had addpted a false 
defence set up by another accused, ‘instead, 
of trusting to his own imaginative faculties, 
he was to ba convicted. Amir though con- 
victed was proceeded against under section 
562, Criminal Procedure Code, and He did’ 
not for this reason xppeal to the- Sessions 
Judge, and thé learned Sessions . Judge had, 
therefore, no power to deal with his case. But 


-as the’whole of the proceedings are now before = with under section 471, Criminal Procedare 


, Code, 


us, we are competent to deal with Amir’s 


case as well, and we accordingly, acquit him 


and direct that his bond be- digcharged, 
As i 4 ` ~ Appeal dismissed. 
(1)'7 P. R.1889 Or ` 
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. PUNJAB. CHIEF COURT. sgt 
Crinia Apprat No: 529 or 1908. 
. _ April 17,1909... - > 
- Present:—Mr. Justice Robertson and ' 
= “Mr. Justice Rattigan.. 4 
-CHAJJU, MAL-—PRISONER— APPELLANT ` 
a h - versus ` - 
. EMPEPOR— Prosrovror—Respoupant. 
Murder—I[nsanity— When, an accused can benefit by 


(a. o. 16 PW. B.'2909, Cr; 94 P. L. 


~ aplea of insantty—RKvidence of an expert received by 
-appellate Court=—Recommendation to Local Government 


to commute sentence—Ponal Code (Act XLV of 
68. 84 and 802—Oriminal Procedure Code 
1898), #8.1401 and 528. + mast . 
In order to gain the benefit of insanity under section 
84, Indian Penal Code, the defence is bound to prove 
‘that at the time of committing the crime the offender 
was, by reason-of unsoundness of mind, incapable -of 
knowing the nature of his actor that what he was 
doing ‘was wrong or contrary to Law. E : 
.. Insanity affects not only the cognitive faonities of 
the mind which guide human actions, but also human 
emotions which prompt human actions dnd the will 
ormed. v} 
. But.the ‘Indian Law, like the Law of England, 
limits non-liability only to those cases’ in _, whioh 
insanity affects the cognitive faculties, and the cases, 
in which insanity affects only the emotions and the ; 
will, subjecting the offender to impulses whilst it 
‘leaves the cognitive faculties unimpaired, have been 
‘left outside the exception, becausé it has been thoughs ` 
‘that the object of the Oriminal-Law ia to make people ` 


1860), 
(Act Vof 


control their insane as well ag their sane impulses, to . 


guard against mischievous propensities and homicidal 
impulses.. 80 where an_offender’s cognitive faculties: 
are unimpaired he is fully responsible for thé act 
committed by- him. However, it is desirable that 
such like cases miay be submitted to the Local Go- 
vernment to be dealt with under section 401 of the 


< Criminal Procedure Code, 1898. . 


Crown v. Kader Nusyer Shah, 23 C. 604, followed. í 

Opinion-as to.insanity of the accused contained ing 
letter of an expert who had left- India and the evi- 
dence of an*expert taken on appeal were considered. 

Appeal from the order of Sheikh Asghar 
Ai, Sessions Judge. Shahpur Division, dated 


the 4th August, 1908; convicting the appel. ` 


lant: ; aie ak Y 
The following order of the Division Bénch 
(Kensington & Johustone,. JJ.) was passed on ` 
24th_ February, 1904, postponing the case 


| to receive evidence of-an expert. . 


Order.—The -question involved: in this 
appeal is of great import ance, Counsel’s con- 
tention being” that the case should be dealt 


in view of the terma of section 84; 
Indian Penal Code, and of . commentaries: 


‘thereon. : ae B 


We are not prepared to -accept the appeal l 


+ 


` 


~= (1) 28 0. 604. 


. 988: 


INDIAN: 
CHAJJU MAL V. EMPEROR. 
to phat extent on bhe record as it stands, and 


` think that at this stage it would be imporper 


for as to express any opinion on the general 
question of law involved ‘See especially 
Crown v. Kader Nasyer Shah (1). 

Mr. Grey has putin three decuments, which 
we attach to, our order (marked A. B. and 
C.), namely :— 
| A.—Cortificate by Major Wilkinson, I M.S., 
Officiating Sanitary Commissioner, dated 8th 
December, 1908. : 
` B.—Letter No. 419, dated 11th October, 
1908; from Major Perty, Officiating Deputy 
‘Sanitary Commissioner. h 

C.—Recommendation by Captain Cowan, 
I. M. S., dated 17th April, 1908, for grant of 
extension of leave to the appellant having 


. regard to the terms of Major Wilkinson’s 


certificate, marked A, we.think it most desir- 
able that-this evidenco should be taken before 
the appeal is decided. ; : 
' We direct that a frésh date be fixed for 
thig purpose before ány Criminal Bench. 
Major Wilkinson’s evidence will be taken in 
this Court on that date, which should be fixed 
by the Registrar in communication with him, 


| under section 528, Criminal Procedure Code. 


The attendance of the appellant is not requir- 
ed. Mr. Grey also asked us to further ex- 
amine Captain Cowan in this Court, bat it has 
been ascertained that Captain Cowan has re- 
cently left India for i5 months, 

| The documents marked B and O will be - 
considered by the Bench before which the 
appeal may come. e think that Major 
Perry’s letter may be accepted as sufficient 
evidence of the fact that the appellant was 
suffering from mental depression on the 21st 
December, 1907, and that he need not be 
called as a further.witness.. “ 

. The Registrar is requested to take action as 
above with reference to Major Wilkinson. 
Counsel being informed of the date fixed. 

“ Judgment.—in accordance with the 
orders passed by a Division Bench of this 
Court on'the 24th Februiry last, Major B. 
Wilkinson, the Officiating Sanitary Cum- 
inissioner has been examined with reference to 
the state of mind of-the, appellant, Ghhajo 
Mal. ‘Briefly summarised Major Wilkinson's 
aviderice is to the effect that the appellant, 
who has for many years been known to him 
as a man of the very. Lest character, was ‘for 
some time past suffering from ill health and 
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despondency. The witness examined him © 


very carefully in October 1907, „but wag 
unable to find any trace of definite disease, 
He states that he was at the time greatly 
puzzled, bat thatin the light ‘of subsequent. 
event he has no hesitation in’ saying that 
tho appellant must have been a wictim to 
“Melancholia,” which he describes as a definité 
mental disease which is at tintes marked by 
homicidaloutbreaks. Major Wilkinson was of 
opinion, after reading the evidence of Captaia 


Cowan, Civil Surgeon, Lyallpur, who saw ' 


the appellant within a few hours after the 
commission: of. the crime, that the ap- 
pellant must have been insane when he 
killed the poor little girl, and that he could 
not have realized: the nature of the act hé 
was committing. The witness adds :—" I 
could not say whether he knew that he was 
killing a girl at the time. The. crime was 
a part of the disease. This view of the 
nature of the act would be affected by his 
state of disease. My opinion asto his know- 
ledge of the quality of the act at the time 
would not be affected by his subsequent ad- 
mission that he-had committed a crime, 
Under “Melancholia” symptoms vary, and 
are liable to sudden variation from very 
slight exciting causes. Recovery , might be 
cequally sudden. I should think that “Melan- 
cholia” would tend to obscure the moral as 
well as the mental sense.” > 


` 


Major Wilkinson had admittedly not seen 
“he appellant for some time prior to'the com- 
‘mission of the crime, and it was, therefore, 
‘obviously impossiblé for him, to state with 
any definiteness his opinion as to ‘the con- 
dition of the appellant’s mind at the- time 
when the murder was committed.. The 
ntmost that can be gathered. from his 
evidence is that for some time past the 
appellant. was in a weak state of- health and 
that anbsequent events proved that this 
debility was due to “Melancholia.” It “is 
clear, therefore, that Major Wilkinson’s 
evidence does not throw any appreciable 
Jight on the question whether when the 
appellant killed the girl, he was by reason of 
‘ansoandness of mind incapnrble of knowing 
the nature of his act or that he was doing 
what was wrong or contrary to law. : 

Upon this point the eyidence of “Captain 
Cowan, Civil Sargeon, who saw the appellant 
very shortly after the commission of` the 


td 
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murder, is more important,. bat we cannot 
read this evidence as proving that the acvased 
was, from a legal point of view, insane 
when he killed the child. Captain Cowan 
found that the appellant was in a mentally 
sane condition when he saw him, bat he 
infers that he must hare been ont of his 
mind when he committed the act because, 
(a) the appellant had been in bid health for 
sometime previously; (b) there was no motive 
for the crime; (c) there was no premedita- 
tion, and (d) there was no attempt ta 
concéal the crime. -Captain Cowan, however, 
admits that the reasons which led him to 
believe that the man was insane at the time 
are consistent with sanity. But he adds 
that in his opinion the appellant was insane 
at the time and that this opinion is 
strengthened by the fact that he has heard 
that the appellant had only a month before 
the murder killed his little niece in a some- 
what similar manner. Captain Cowan 
farther stated that “uncontrollable impulse” 

might well point to temporary insanity. 

Such then is the medical evidence in the 
case and we have referred to it in detail, as 
the only question before us is, whether the 
appellant was or was not insane, within the 
meaning of section 84 of the Indian Penal 
Code, at the time when he caused the death 
of the little girl, Musammut Giyan _Devi, 
aged two years. In the Sessions Court the 
appellant absolutely denied that he was 
the quthor of the murder and he farther 
added that his previons confessions of gnilt 
were due to police machinations. Mr. Grey 
has very rightly abandoned this defence, for 
therecan be no possible doubt whatever that 
it was the appellant who caused the death 
-of the child. Upon this point the case 
against the appellant is.as clear and as 
definite as any case can possibly be, and the 
-only question which we have to decide is 
whether the appellant can claim the benefit 
of section 84 of the Indian. Penal Code. 

Upon this point the assessors and the 
learned Sessions Judge were of opinion that 
the plea of insanity had not been established, 
and though they expressed -no final opinion 
thereon, the learned Judges, before whom 
this appeal wasin the first instance- argued, 


were app wently inclined to taka the same’ 


view. They say in their order of the 24th 
Febr uary last, when dealing with this aspect 


of the case that they are not prepared to- 
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accept the appeal to that extent on the record 
as it then stood, though in view of the fact 
that they thought it necessary to take Major 


Wilkinson’s evidence upon this question, they 


refrained from expressing 
opinion thereon. 
benefit of Major Wilkinson’s opinion, but we 
are bound to say that it ' does not 
in any wise'carry the case any further. His 
evidence so far as it goes, merely proves that 


any definite 


- the appellant wasa man of very goodcharacter; 
that he was suffering from debility, and that. 


in all probability he committed this very 
extraordinary and wholly motiveless crime 
in a fit of ‘Melancholia.” To all intents and 
purposes this was the gist of the evidence 
given by Captain Cowan, and as the latter 
officer had more recent opportunity of seeing 
the appellant, his evidence would naturally 
be more entitled to consideration than would 
that of Major Wilkinson. So far then as the 
present question is con*erned, we have the 
fact thatthe ihree assessors, the’ Sessions 
Judge, and two learned Judges of this Court- 
are of the opinion that the alleged insanity 
of the appellant has not been established. 
But as the Division Bench of this Court 
refrained from giving a final decision upon” 
the point, itis now our duty to determine the- 
question, 

We feel bound to admit that in questions’ 
of this kind the duty imposed by law upon 
the Courts’ is one of grave difficulty. It is 
notorious that the test of insanity as viewed 
from a legal point does not coincide with the 
medical idea, and that in many cases a man‘ 
who is in the opinion of medical experts of un- 

sound mind, cannot claim the benefit of section 
84 of the Indian Penal Code. In our opinion 
this is one cf these cases.- In the present. 
case the medical evidence, given by gentlemen 
of professional eminence and unimpeachable 
veracity, is distinctly in favour of the plen put 
forward on behalf of the appellant. But itis 
after all founded upon a priori grounds. They 
argue that the appellant must have been 
insane becanse he was aman of high character 
who would not in the ordinary course, of 
things commit a crael murder of this kind, 
and their opinion is strengthened by the fact 
that the crime wagscommitted without/motive 
that the murderer had for some time preri- 
ously been in ill health ; that there was no 
premeditation and that thors was no attempt 
to conceal the murder. 


937a 


We have now had the - 
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“Th ig with the utmost diffidence that we` 
venture in this case to differ from the theo-- 


retical views expressed by the medical experts. 
They have regarded the case from the point 
of view merely of medical men, and so far 
as the case before us is concerned, their opi- 
nionsare admittedly theoretical. They say that 
_ the accused must have been- insane and that 

| it seems impossible that he could have realised 
what he was doing -because he was a man of 


blameless antecedents, was at the timein se. 


bad state of health, and was the author-of a 
wholly objectless crime. But while all these 
facts are undoubtedly entitled to consideration, 
the important question fora Court of Law is 
whether when the accused committed the act, 
he was by reason of unsoundness of mind 
incapable of knowing the nature of his act or 
that what he was doing was wrong or con- 
trary to law P 

“In the present case there is evidence to 


show that priorto the commission of the 
murder accused deliberately got rid of the 


presence of the boy, Chhaju .Rim,-(P. W. - 


4). The latter deposes that shortly before 
the commission of the offence, the accused 


gave him two pice and told him to go offand . 


get some sweets and inthis confession to the 
Magistrate, lst class, ‘datod 27th May, 1908, 
the accused admitted that he had sent Chhaju 
Ram; to the-Bazar so that he might be able 
to kill the girl without being seen by the 
latter. In face of this evidence it is impos- 
sible to say that there was no premeditation 
on the part of acoused. Assuming, however, 
that the accused was overpowered by an 
uncontrollable impulse to commit murder, we 
find from his own confession before the said 
Magistrate that he was perfectly well aware 
that in killing Musammat. Giyan Devi, he 
- was doing‘ a bad thing.” His cognitive 
faculties were, therefore, unimpaired, and 
from a legal point of view he was fully res- 
ponsible for the act committed by him. 


-In this connection. we may refer to the 
case of Queen-E'mpress v. Kader Nasyer Shah 


(1). In that case it-appeared from the evi-. 


dence that since his house was burnt the 
accused neglected house and field work, and 
frequently complained of<pain in the head 
and spoke to himself, when the pain was 
particularly severe; he did not answer when 


- .apoken to ; on one occasion he was seen eating 


potsherds ; he pagan and went about children 
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much more than was to be expected from a 


man of his age; the murder was committed 


without any motive;the accused was fund . 


of the boy; when the enquiry preliminary 
to the commitment was taken up he was 
found to be ina unfit state of mind to beable 
to make his defence, and the enquiry was not. 
resumed until somewhat more than a'year 
afterwards. On the other hand, the accused 
observed’ ‘some secrecy in committing tlie 


mui der, he tried to conceal the corpse and hid - 


himself ina jungle; his recollection of the’ 
act was full and clear. 
High Court (O’Kinealy and Banerjee, JJ.) 


held that the plea of insanity had not beon’ 


established. W-e will presently quotea passage 
from their judgment which states’ in clear 
terms the law relating toc ses of this kind,’ 
but before doing so, we would point out 
that in the case before us the facts are much - 
stronger against-the accused. There is here” 


-no evidence that -the accused suffered from ` 


any pain’ inthe head, and Captain Cowan’ 
distinctly states that.when he saw the 
accused, within an‘ hour or two of the murder 
the latter appeared to be depressed but 
was perfectly calm and answered all questions 


pat to him in a perfectly rational manner ~- 


and recollected ' most distinctly all that 
had happened in the afternoon. The witness 
Co testified that the accused was then” 

16, 
and able to answer any question ratiohally. 
Mr. -Grey reliéd very strongly upon the fact 
that in the Caleatta case the accused observed 
some secrecy in committing the murder and 
tried to -conceal the corpse, and he’ argued 
that in the present case there were no such 
facts against the ‘accused. 
agree as to this, for it is very clearly proved‘ 


that the accused deliberately ` got rid of the” 


presence of the boy, Chhaju Ram, and he 
himself has admitted that he sent the 


boy off to buy sweets in order to be in-a~ 


position to kill the girl without being observed.’ 


So far then as the facts go, the present is a far. . 


stronger case than that which was before 
the High Court of Calcutta. 

In thatcase the learned Judges ee the 
following observations :— 

“The law on the subject is that laid down in 
section 84 of the Indian Penal Code, which 
enacts;that nothingisan offence which is done 
by a person who at the time of: doing it: by 
reason of unsoundness of mind is incapable of 


Upon these facts, the _ 


on the 26th May, 1908) of sound ‘niind’ 


But we cannot” 
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knowing the nature of the act, or that he is 
doing what is either wrong or cont£ary to law. 
This provision of our law, 
stance the same as that laid down in the an- 
swera of the Jadges to the questions put them 

“by the House of Lords in McNaughten’s 
cwe shows that it is only unsoundness of 
mind which materially impairs the cognitive 
faculties of the mind that can form a ground 
of exemption from criminal responsibility, 
the nature and the extent of the unsoundaess 
of mind required being such as would make 
the offander incapvble of knowing the nature 
of the act, or that he is doing what is wrong 
or contrary to law. Instances of unsound- 
ness of mind of this description would bə 
such as thesa: A parson strik3s nnother, and 
in consequence of an insane delusion thinks 
he is breaking a jar. Here he does not 
know the nature of the act. Or he may 
kill a child under an insane delusion that he 
is saving him from sin and sending him to 
heaven. Here heis incapable of knowing 
by reason of insanity that he is doing what 
is morally wrong. Or he may, under insane 
delusion. believe an innocent man, whom “he 
kills, to be a min that was going to take his 
life, in which case, by 1eason of his insane 
delasion, he is incapable of knowing that 
he is doing what is contrary to the law ‘of the 
land. 


legal authorities who have considered the 
subject of responsibility in mental disease 
(see “ Mandsley’s Res onsibility in Mental 
Disease, ” Ohaptor IIL; “ Bucknill and Tuke’s 

“ Psychological Medicine ,” p. 269, and 

“Stephen’s History of the Criminal Law of 
England,” Vol. II, Chapter XIX) that 
insanity affects not only the cognitive facul- 
ties of the mind which guideour actions, but 
also our emotions which prompt our actions, 
and the will by which our actions are perform- 
ed. It may be that our law. like the law of 
England, limits non-liability only to those 
cases in which insanity affects the cognitive 
faculties ; because it is thought that those are 
the cases to which the exemption rightly ap- 
plies, and the cases, in which insanity affects 
ouly the emotions and the will, subjecting 
the offender to impulses whilst it leaves the 
cognitive faculties unimpaired, have been 
left outside the exception, because it has been 


thought that the object of the Criminal law - 


ia to make people control their insane as well 
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which is in sub-. 


We learn, however, from medical and- 


£89 


as their sane impulses, or to use the words 
of Lord Justica Bramwell in Regina v. 
Hump'reys (2). See (Taylor's ‘ Manual of 
Medical Jurisprudeuce,” 10th Edition, p. 745) 

“to guard against - mischievous propensities 
and homicidal impulses.” Whether this is the 
proper view to take of the mutter or whether 
the exemption ought to b9 extended as well 
tə the cases in which insanity affects the 
emotions and will as to those in which it 
affects the cognitive faculties is a question 
which it is not for us here t) consider. There 
are, no doubt, eminent authorities who are in 
favour of extending the exemption tə those 
cases, bat our duty is to administer the law 
as we find it. lt might be said of our law 
as it has been said of the law of England 
by Sir J. Stephen, (see his “ History of 
Criminal Law of England. Vol. ILI, Chapter 
XIX, p. 167) that even as it stands, the 
law extends the exemption as well to cases 
where insanity affects the offender’s will and 
emotions as to those where it affects his 
cognitive faculties, bacan3e whera the will 
and emotions are affected by the offendsr 
being subjected to insane impulses, it is diffi- 
calt to sy that his cognitive faculties are not 
affected. In extreme cases that may bə tras 
but we are not prepared to accept the view 
as generally corract that a pergon is entitled 
to exemption from criminal liability under our 
law in cases in which it is only shown that he 
is subject to insane impulses, notwithstand- 
ing that it may appear clear that his cognitive 
faculties. so far as we can judge from his acts 
and words, are left unimpaired. To take such 
a view as this would be to go against the plain 
language of section 84 of the Indian Penal 
Code, and the recieved interpretation of that 
section. Ssethe eases of Queen-Hmpress v. 
Lakshman Dagdu (3), Queen Empress v. Ven- 
katasami (4) and Queen-Hmpress v. Razai 
Mia (5).” 

With this exposition of the law we entirely 
concur and we quite agree that it is not for 
us to question the expediency of justice of the 
law. We have merely to administer the law 
as its stands and we must leave it to the 
Logislature to dévide whether the provisions 
of section 84 of the Indian Penal Code, are or 
are not in accordance with the: modern view 


.of expert opiniom upon the question of sanity 


and responsibility for acts. 


A 10 C. and F. 200. (3) 10 B. 512. 
) 12 M. 459 (3) 22 0. 817, 
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_Tn the case before us we are constrained to 
hold that the appallant-was well awra that 
he was killing a human being and that he 
knew at the time that he was, in his own 
words, doing “a bad thing.” There was, how- 
ever, a certain amount of pramalitation in 
the commission of the offence which tends 

„to show that the appellant’s cognitive facul- 
ties were not so far imprired that he did not 
realise the nature of the act which he in- 
tended to commit. Inad-lition to this we have 
it proved that he covered the corpse over with 
a cloth and that very shortly after the commis- 
gion of the crime. he went to the thana and 
reported what he had done, Thus it is proved 
that before committing the crime he inten- 
tionally gotrid of the presence.of the boy. 

Chhaju Ram, and that immediately after its 
commission he hid the body under a cloth 
and shortly afterwards went and informed the 
, police of what hë had done. These facts, in 

i conjunction with his own- admission’ before 

‘the, Mugistrate, lst-class, prove that, at the 
time when, he killed the girl, he was well 
aware that he was doing what was wrong and 
that he was committing a murder. 

| At the same time we have no doubt what- 

‘ever that the acqused was at the time suffer- 
ing from mental derangement. From a strictly 

legal point he whs sane, but in the face of his 

‘artecedents and of the absolutely motiveless 
‘nature of his offence. the obviousinference would 
be that his mind was unhinged. While, there- 

‘fore, we must dismiss this appeal and confirm 
‘the sentence passed by the Sessions Judge, 
‘we think it only right to direot that the re- 

- ‘cord should be forwarded to His Honor the 

Lieutenant Governor, with a recommendation 

that the case may be dealt with by His 

- ‘Honour under section 401 of the Criminal 

Procedure Code, in such manner as His 

_ Honour may think fit: This was the procedure 
adopted by the learned Judges of the Calcutta 

High Court in the case above referred to, and 
in the circumstances jt seems to og that ina 
case of this kind, we should leave it to the 
Local Government to take such action as it 
‘may think proper. Weours*lves are bound 
. by the-strict provisions of law and we have, 
‘therefore, no alternative ‘but tə uphold the 
‘convietion and sentence, but we think that 
the appellant’s case is in many respects en- 
titled to favourable consideration at the hands 

“ of the Local Government. 

E <z , Appdal dismissed. 
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(aco 18P. WR 199) Cr.) 
PUNJAB CHIEF COURT. 
= CRIMINAL Revision N>. 1454 or 1998. - 
January 27.1909. ` 
Present:—Mr. Justice Robartson.- 
, RADHAL—Comerstnane—Paritioner | 
Dersus 
PHUL CHAND AND OTHERS —AOCUSED — 


Rrspon DENTS 

Retrial —Dischirge after full enquiry—Hvidence — 
Alagistrate’s verson il knoioledg' and personal inspsction 
of a spot not eridense—Criminal Procedure Oode (dct 
V of 1898), +8. 253, 435 and 439. 

Where there isa body. of evidence which, if believed, 
justifies conviction, it is far better as a rulé fp draw 
up a charge and dispoze of the case finally. Bat if a 
competent Magistrate after henring all the evidence 
for the prosecution and thoroughly discussing it, does 
dismiss the charge, a High Court shold not set asido 
the order of dismissal and direct further enquiry 
unfess new and cogent evidence is forthooming 

A Magistrate commits serious irregularities: — 

_(1) if he bases any of his findings on his own 
` personal knowledge and - 
(2) sf he treats his-own memo ‘made after the 
- examination of a spot as evidence in the case 
instead of having any fucts brought to light 
by that examination daly bronght on tho 
- record by the testimony of witnesses subject 
‘to cross: “examination, rebattal end ex- 
planation. 

Petition for the revision of the order. of the 
Sessions Judge, Ferozepur Division, dated. 
19th October 1908, confirming. that of the 
District Magistrate, Ferozepur, dated 21st 
July, 1902, discharging all the: accuséd. 

Mr. Shadi Lal, for the Petitioner. ` - 

Messrs. Grey and Beni S for wee Re- 
spondents. 


Judgment.—alboit this ‘18 only an 
application for revision of an 6rder passed 
under section 253 by the District Magistrate 
of Ferozepur after careful enquiry: I have 
allowed the whole case to be ‘very fully - 
argued before me in all its aspects, as the 
case appears to me one of considerable im- 
portance inregard tu which there is reason 
to fear that a failure of justice may’ have ° 
occurred. Seeing the course which I in- 
tend to take I think it is undesirable for 
me to discuss the facts. The least said 


by a superior Court the soonest mended in 


such cases. 


I confess to a'painful feeling that there 
has been a failure of justice in this case, 
The District Magistrate evidently was not’ 
satisfied -in his own mind. , He unfortu- 
nately committed two serious irregularities 
- One is that he 
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has used his local knowledge, holding that 
` the village was‘inimical to the Honorary 
Magistrate, Phal Chand, of whioh there i is 


not a little òf evidence onthe record. The 


- second is that be has treated bia own!memo. 
made after the examination of tlie spot as 
if it were evidence in the case. instead ‘of 
having any facts brought to light by that 
examination ‘duly brought onto the- record, 
by the testimony of witnesses subject tocrasa- 
examination, rebuttal and explanation. By 
each of these irregularities the complainant, 
a woman in respect of whom. Phal Chand 
has clearly on.more than one occasion acted 
with harshness- and injustice, has been 
prejudiced. I take'this remark from ‘Phul 

Chand's own.admissions, one being that he 
had given Musammat-Radhi no share of the 
property of-Kishna’s wife to: which she was 

“admittedly entitled. “The whole of this 
trouble, and a most serions imbroglio it has 
been, was caused by.the order issued by the 
District Judge to Musammat Radhi to deliver 
up unspecified document--an,order which he 
‘states himself that he knew to be illegal 
and tlira,vires. As the impropriety, which 
is obviously: great,of such a course is not 
pertinent to the actual-enqtiry before me, I, 
‘pay nothing further of the matter here. 

The ficta aro all given in the lengthy order 
of the District Magistrate. For my own 
part, though I am carefal not to express 
any opiðion as to the guilt or otherwise of 


the accused, I think it is quite clear that 


a prima facie;case had been made ont at least 
against Phul Chand, and it would have been 
much better if the District- Magistrate had 
‘proceeded to hear the defence and then 
‘finally to acquit or convict. Where there is 
_a body of evidence which if believed justifies 
‘conviction, it is far better aga rule to draw 
` upa charga and dispose of the case finally. 
After the action taken by Ñ. A. O. Chandhri 
- Sardar Khan, Sardara, of course, shculd not 
- ‘have been mide an accused, and -it would 
have probibly been desirable, although he 
‘had . repudiated the satitem3nt mide to the 
E. A. © on solemn affirmation on 8th June, 
1908; to have -him called asa witness. His 
Ristement was clearly. inadmissiblé as a 
‘confession. 

= The resalt of the enquiries made by tho 
- terponsible officer selected by` the District 
Magistrate for a “local enquiry immediately 
"after the ogourrende, was that-that-officer be 
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bot 


. lieved ‘and reported ‘that an | offence had been 
“eom mitted. 


The position, however, is that n competent : 


District Migistrate after hearing all the evi- 
dence for the prosecution and, thoroughly dis- 
cussing it,-has dismissed the tharge. 

~All the rulings’ are that in such cases, 
tinless new and cogent evidence can: be pro: 
duced, `a High Court should not ‘set aside the 
order,of dismissal’ and direct further “en- 
quiry. For this reason, as* I feel” that I 
must take this course, I forbear from -dis- 
cussing the case-beyond remarking that the 
‘suggestion that the: unfortunate woman 
Musammat Radhi herself arranged’to “make 
hay? in her house does not recommend itself 
to my intelligence. I note too with surprise 
- that throughout the enquiry the direct ques- 
tion was never put to any witness as to 
whether or not he had seen the condition of 
‘the rooms before they were locked up'or be- 
fore they were sealed ‘up. I 'wonld further 
‘merely note that’ it’ was suggested by’ the 

_ learned counsel for the respondents that itis 
very probable that Sardara did in fact do the 
digging, and „this is by ‘no means impos- 
sible.. Sardara was the servant of Phul 
Chand, he had been enticed away from 
Musammat Radhi’s~ser*ice ‘and knew all 
abaut her house. It is suggested by the 


defence that Sardara did the’ digging up for . 
Musammat Radhi; it is urged strongly by . 


the petitioner's counsel that He did it for 
Phul Chand and at his orders, whose ser- 
vant he was, and being disturbéd at night 


gave the answer mostlikely'to allay suspicion -` 


t.e., that he was Phul Chand Idoking to the 
> locks. It is pointed out that this’ accounts 
for the accuracy of Sar rdara’s knowledge 
which made sich a strong impression on the 
E. A. C., while his statement ax to the -pre- 
sence of Phul Chand and the Naib-Tehsildar 
may be true; or may. be quite false ‘and in- 
sorted to save himself. 
. Itis said that the further evidence which 
‘might have been called has been heard in the 
course of departmental enquiry. That, how- 
‘ever, is a very different matter, and thoresult 
of suchan enquiry after the dismissal of the 


charge by the District’ Magistrate was practi- g 


cally a forgone conoluàion. 

In presence of the rulings on the subject I 
do not,” in face of the careful and impartial 
enquiry, of the Distriot' Magistrate, feel justi- 
fied in ordering ‘him to‘re-open the-case. But 
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I do -feel justified in asking him, in the light 
of tha remarks midaabove, .to consider oncə 
more himself whether any fucther action is. 
likely to lead ton different result or not— 
at least as regards Phul Chand. As the 


matter stands, however, Ido not see that it ' 


would bə ofany banefit forms to pass an 
order directing further enquiry and setting 
asids tha ordsra of dismissal. [tis, of course, 
very, possible that Phul Chand had search 
made for papers, wherever, they were, 
which he was clearly on: his own showing 
most anxious to obtain, and that the whole 


case of the complainant has been spoiled by f 


vicious exaggerations as to thefts and so on, 
and by bringing the Naib Tehsildar into the 
matter. A large portion of the charge may 
be false, but thera is an. unéasy feeling ap- 
parent in the mind of the Magistrate, asshown 
in the concluding. parts of his judgment, that 
‘there may still ba aresidum of truth in the 
.charges. 

‘With these remarks I dəcidə not myself to 


revise the orderof dismissal, bat to leave the’ 


matter in the Magistrate's hand. 


Rerision disallowed. 
: < 





' (s. c. BO P.-L. R. 1909, 19 P. W. B. 1909, Cr.) 
‘ PUNJAB CHIEF COURT. 
Criminal AppEat No. 123 or 1909. 

i April 30, 1909. t 
Present: —Mr. Justice, Reid, Chief Judge 
and-Mr. Justice. Robertson. 
LACHMAN SINGH AND anotHeR—Conviors 
— APPRLLANTS 
versus 


EMPEROR—Pros DAT AaS UDANE 

Evidence—Benefit of doubt— Way of weighing-—Onus 

probandi. 

Although there may be ample evidence against An 
accused person, but it should not be acted upon with- 
‘out carefully considering and testing it with all the 
surrounding circumstances raising a doubt as to his 


being guilty, the beuefit of which he is entitled to. 


get For instance, due regard is to be paid to, (1) 
what ia stated against him in the initial report made. 
~ to the Police, (2) the state of feelings of tho persons. 
7 against him living in the locality where the offence 
‘is committed, (3) the facility with which he could be 
falsely implicated’ and (4) tothe motive for impli- 
cating him. 
Appeal from the order of. W: Malan, Es- 
quire, Additional Sessions Jadge. Sialkot 
Division, dated the 20th February, 1909, 


senrioting. the appellant. 
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„and need not ba recapitulated: 


. ‘Was possibly very. easily reconciled be- 
consciences of the witnesses, and it-is 


$ 


Məzara. Grey, Pestonji DadaBhai and Bhai ' 


Sundar Singh, for the Appellants. 

The Government A doneste, for the Respond- 
ent. 
Judgment. _This case has come be- 
fora u3on-apperl and, under section. 374 of 
the Code of Criminal Procedure, for confirma- 
tion of the capital sentence passed.on the ap- 
pallants Lasiman Sinzh for the murders of 
Prem Chand, Dial and Said Ali and on the 


appellant Khushal Singh fir abatment of the 


murders of Dial and Said Ali, on the 27th 
October, 1908. The plea thatthe joint trial ` 
wa3 illezal has no force and was abandoned. 
Lachhman Singh is Khushal Sinhg’s. uncle 
and their respective ages ‘are 49- and 30." 


“T1909 


` 


The evidence on the record has boen dealt ” 4 


with in detail by the learned Sessions Judge 
“The evi- 


dence against Lachman ‘Singh" is’ over-' 


whelming and several witnesses, who account- — 


ed satisfactorily for their presence-at thé spot, 
deposed that they saw him kill Prem Chand, 
Dial, grandson of Prem Ohand and, Said Ali’. 
son of Amir Ali Shah, 
Prem Chand for a fortnight or so, six weeks | 
befora the murder, after Prem Ohand had. | 
become a Muhammadan.. 

The record contains ‘ample” ‘evidence of 
motive on Lachhman Singh’s part. He was a 
Sikh propagandist and was intensely annoyed ` 
at Prem Chand having, become a Moham- 
madan, at Prem Chand’s son, Khera, having 
abandoned Sikh proclivities, at Dial’s hair 


who cooked food for , 


having been cut and ab- Amir Ali Shah’s hay- ° 


-ing been a party to Prem Uliand’s conversion 
to Mohammadanism., 

Khera reported the murder without 
and his report contains practically the si ~’ 


told by him, in Court: The case against Lach- _ 


man Singh is so clear and’ overwhelming . “x 


that it is unnecessary to deal in’ ‘det vil with - 


-the lengtby ‘and hopeless ‘arguments addres- 


sed to us by his counsel. 
Against Khushal 
weaker. 
He and his uncle were extremely mapopd. 
in the village; he joined his uncle in persu.t 


oe 
x 


singh the case i5- 


of Khera after Prem Chand was murdered - 


and was present when Dial, aged 8 years, and 
Said Ali, aged 8, were murdered. To cet 
rid of him by charging him with holé:og 
each boy to facilitate the mardérs-by Lach man 
-the 


oy co 


ee pe 
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nécessary to consider carefully the eres 
dng circumstances. In the firat report he was 
Mentioned only ng having ran after Khera 
‘while ehna was reported as having. told_- 
Khera that Lachman had also killed Said Ali,- 
and Ladha was reportedas having told Khera 
that Lachman. had killed Dial. “ae 5 

“The: report’ was made at 9a. A on - ‘the 
2Q7th October, the police arrived on thé scene 
abt .2 Pe M. the surat hals were drawn p and 
some : . witnesses were examined between 5 
o'clock and midnight, aand: stated” that 
„Khushal -held the boys while Lachman killed 
them. 

There had. ote plenty. of tims to. decide 
to implicate . Khushal, and it is significant 
that in the surat hals Khushal ‘is stated to 
lave abetted’ the murder -of Suid Ali only., 

< Having: regard to the state of feeling in the 
village, to the facility -with which Khushal 
could be falsely implicated and.to the motive 
for implicating him, induced: partly by the 
fact that he joined i in.the -pursuit of Khera, 
the evidenc òn which he has baen- convicted, 
cannot, in our opinion, be. accepted) The 
boys were so small that his.assigtance was 
unnecessary.. We. allow -the appeal of 
Khushal Singh-and set: aside his conviction 
‘and th. sentence passed on him. 

- We dismiss the appeal of. Lachman Singh 
‘and confirm the -capital “sentence passed on 
him, 

Appeal of Khushal ‘Singh accepted, 2 

‘that of Lachman Singh rejected. ~ 

-> ". (ag, 20 P. iV. R. 1900501) - SSi 
à - PUNJAB. CHIEF COURT: . 
CRIMINAL APPEALS No3. 90 anp.156 or 1907.. 
ty March.25, 1907. `. 
Present Me Justice Reid, Chief Judge,- and 
-- Mr. Justice Rattizan. 
- SHAH DIN—Convict—Aprrebtant 
versus 


| EMPEROR-—Prosicuror--Resronnint. - 
‘ Oharge—Addition . of- further charge ~ by Sessions 
Judge tridepndent of the charge on ‘tohich* committe A ta 
-bassd=Mlegulaty—Dynig déclaration— Acquittal =: vè- 
hence of rrtnesses” disbelieved as -against some accused 
"hot to be belieu“d Žas ~regards thé other co-uccused— 
Reérial refused whenevidence tintrystworthy and. discre- 
pant—Penal Oode (Act XLV of 1860), sa. 802, 824, 326 
—OCriminal Prosedure Cote pe y of 1899), 58. 227. ~ 
and 537... - 
+ Four- persons J, .S., ‘SD, ena, SN., wero ael. 
- withhe murder of. one JM. - Of these J was dis- 
end DY. the’ » Committing ‘Magistrate and the rest 


` 


na 
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Pa ndak 


“993 


mee 


. committed to -tho- TEER fox -an` ölene under 


‘section 802, Indian Penal Code. . 

“In the Sessions Judge’s opinion the whole of tha 
‘evidence: was - untrustworthy and 
materially discrepant. ‘He accordingly” acquitted all 


< three nocused of the murder of- JA, but convicted 


8D on the charge ander section 326, Penal Code, 
added by himself daring the course of the’ trial, of 
having“cauded grievous hurt by meansof a atabbing 
instrument: to ‘another person A-and sentenced him 
ito transportation, SD .had not been committed for 
causing. injary to A. Ina note, subsequently . added 
to his-judgment, tho Sestions „Judge observed that the. 
injury did not amount to grievous hurt “under section 
826° Unt the'offence’ did amount toone under-section 
324 for which he inflicted the maximum, punishment 
awardable under section 826, because “he was certain 
that SD “had had a hand i in the killing of JA? 
- Held, that:-— - 


É (1) -The Sessions Court ‘is not a Oourt of original 
jurisdiction and ‘though vested. with large 
powers for aniending and adding to charges 

- itoan only do so with reference tô the i imme- , 
diate subject of the prosecution and com- . 
_Inittal; and not with regard to the matter not 

i covered by the indictment; and, thereford, ` 
the conviction of. 8D of an offence -under 


l a ws , section 326 alleged to have beon committed 


on A was illegal and must be set aside. g 
Birndra- Lal Bhaduri v. Empèror, 32 0. 22, followed. . 

(2) The -addition of ‘the second charge was not 

- & mere-irregularity- bot-an illegality not 

covered by section 537; Oriminal Procedure 

Code. 
` Subramanis Ayyar v. King- Emperor, 25 M. “61 at Bs 
97, followed. ` 


Queen. Empress v. Kharga, 8A. 865, dissented from. 


(8) As the eridence- was untrustworthy and 
-- , materially., Migorepant; it--was not proper to 5 
order a retrial. 

An accused should not be convicted on the strength 
of evidence which is disbelieved go far as other oo- 
acoused are concerned if the ground for dinbelieving.: 
ib is;common to all of them. Š 

A dying declaration inconsistent. with “the other 7 


- prosecution evidence, full of material contradictions 


and discrepancies, is of nò- -value. 

Appeal from the order‘of. ihe Séssions Judgé, 
‘Amritsar Division, dated the” ‘18th een 
_ 1906, cdnvitting the appellant: oe o 

Mr: “Beechey, for the “Appellant, eo 3 

The Government Advocate, for the: Responde- 
ənt: x 

Judgment: Foui : “persons `, Worb 
charged with having,” én ‘the 3rd Septémber, 
‘1506; murdéred one Jai Muhammad. Of 
these four ' persons one Jalal nd- din’ was 
‘discharged’ by the Magistrate, 156” class, and” 
the, three .others, Samdu, Shah Din’ and’ 
<” Sadar-ud- din, were ‘committed to the Court 

“of Sessions for trial on the: chargé of: ae 


<- There can-be no ‘doubt’ that about 10 r. 


‘on the ‘8rd'-Sépteniber last; the said Tah. s 
o ` é A | if 25 F -r 3 4 . 
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‘Muhanimad ‘received several wounds, detailed 

in the evidence’ of Lala Khazan Chand, 

Assistant Surgeon, and that one of these 

‘wounds brought .on- perttoritis and thereby 

caused Jan Muhamiad’s death on the 5th 
i September. 

The facts, as alleged ii the prosecution, 
are set forth i in the judgment of the Sessions 
‘Judge. Briefly stated, one | progecation atay 
is as follows :— 

The daughter of one Abdullah was 
“betrothed to the accused Shah Din, but this 
betrothal was cancelled owing to the latter's 
bad state of health, and the girl was there- 
after betrothed to the deceased, Jan Muham- 
mad, Abdullah, the father of the girl, is the 
‘brother of Samdu accased, and amdu is 
the father of Jalal-ud- din, : | Shah Din and 
‘Sadr-ud-din the three other accused. On the 
‘night of the 8rd September Jan Muhammad 
went out to fetch some water andas, he was 

_returning; he was assaulted by the four 

- accused. He cried out and, his.cries brought 
his brother, Abdullah, to the spot. Jan. 
-Muhammad i in his dying declaration asserted 
that Samdu’ had twice ‘struck him -in the 
‘stomach with a, knife, and; that the other 
“accused. persons also struck him “with 
‘knives. Abdullah deposes that when he 
arrived, he found Samdu on the top of his 
ibrother, aud that he attempted to ‘effect 
‘the: latter's, rescue, ‘whereupon he was 
„himself assaulted by thə three sons: of 
‘Samdu ’ -all of. whom. had. knives. A 
mambet of other, witnesses were ‘called by the- 
“prosecution i in support of this story. but it is 
‘a remarkable fact that of the three persons 
‘mentioned specifically by name by Abdallah, 
when he, made his first statement to Lala 
Hukam Chand, Magistrate, lst class, on the ` 
“Ath September, 1906, only :one was called to 
give evidence before the Committing Magis- 
trate and the Sessions Judge. This was 
Allah Bakhsh, P. W. 8. The two other per- 
‘8008 80, named by Abdullah, tiz., Imam Din 
and, either Fakiria` or Waziria—Abdullah 
was mable to say which of these two brothers 
was the man, though he was certain that one 
of them was _present—were., not produced as 
witnesses. 

“The Sessions Judge held that the whole of 
the prosecution evidence was untrustworthy 
and that the statements of the witnesses' were 
materially. discrepant.. He accordingly-acquit- 
ted all three accused’ of the murder of Jan 
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Muhammad, but he eee Shah Din on 


the charge, added by himself during the. 
course of the trial, of having caused grievous | 


hurt by means of a stabbing instrument to 
Abdullah, an offence punishable under section 


326, Indian Penal Code, and sentenced the. 


said. accused to transportation. In a “mote 
gubséquently added to his judgment | the Ses- 
sions Judge observes that on: reflection he is 


satisfied that thesi sinjury caused to. Abdullah | 


did not amount to grievous hurt and that 
the offence committed. by Shah Din was pun- 
ishable really under séction 326, Indian 
Penal Code, and not under section 324, Indian 
Penal Code. The learned Judge also explains 
in this “‘ note” that the reason why he inflicted 


on Shah Din the maximum sentence awardable ` 


under section 326, was because he (the learned 
Judge). was * ‘ certain that he had had a hand 
inthe killing of Jan Muhammad. kh This i is, & 
remarkable note. It would have “been far 
better. if the Sessions Judge | had carefully 


considered -the case before he ventured ;to . 


write his judgment, and if he had. ‘satisfied 
himself as to the real offence committed, by 
the accused before proceeding, to pass sentence 
on the latter. Moreover asthe Sessions Judge 
had himself ucquitted Shah Din of the murder 
or abetment of the murder of Jan Muhammad, 
his action, when sentencing Shah Din for the 
offence committed on-Abdullah,, in awarding 
the maximum -punishment because, he ‘felt, 
“ certain.” that the accused had-had a hand 
in” the very murder of: which he had been 
acquitted, shows a.lamentable, want of know- 
ledge of the functions of ‘a Sessions: Judge. 
The ingenuousness and candour of thie note?” 
are. creditable to thè learned J udge, -but we 
cannot refrain from saying that the note at the 
same time. makes it apparent that the Sessions 
Judge’s conception of the duties and responsi 
bilities of a judicial officer. of his, standing, 
and position are extraordinary and excep- 
tional. : f 5 
From the order, of the Sessions Judge, „two, 
appeals have been preferred to this, Court.; 
(1) by Shah Din against his conviction, : and 
‘(2)-by .the Local Government in respect of 
the acquittal of Samdu. ..We . will deal. with 
‘both appeals in this judgment. , 
_ For Shah Din, his: learned ‘counsel, Mr. 
Beechey, while, also contending that. the, 
‘conviction was wrong on tbe facts,’ argued 
that it was incompetent to the Sessions Judge, 
who is not a Court of original Oriminal: juris. 
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diction,‘to- convict the’. accused ona ‘charge 

which was entirely’: foreign ‘to'the charge .on 

which the latter ‘had ‘bean indicted.’ ‘Shah 


Din was committed to thé Sessions Oourt to 
stand his trial on the ohiatge ‘of having’ mür- 


dered. Jam Muhammad,’ and the’ argument i is - 


that though.it was Som patent to the Sessions 
Jadge, under section 227, Criminal Procedure 
‘Code, to so far alter this’ ohare ns ‘to! charge 
the nesune with haying’ caused grievous 
hurt: to the said Jan Muhammad, the Sessions 
Judge.had no.: power on this’ ‘trial to further 
charge the accused with having caused grievous 
' hurt to Abdullah and ‘to’ convict on the latter’ 
charge: In support ofthis argument the learn- 
‘ ed counsel referred to Birendra Lal Bhaduri v. 
Emġeror (1) where it is remarked * ‘the Sessions 
Court is not a Court: of ‘original’: jurisdiction, , 
and’. though’ -vested ‘with ‘large powers. "for 
amending ‘and’ -adding to charges, can only 
do: so with reference tothé immediate subject, 
ofthe prosecution ‘and ‘committal, and ‘not: 
with regard to! matter not: coyered bythe 
indictment.” To a similar effect is the ruling 
in Queen-Htipress v. Kharga(2). In the former 
case the learned ‘Judges’ set aside the cònyic- 
tion on the added charge, but in the latter 
casé the learned’ Chief’ Justice „of ‘the’ Allahi, 
abad HighCourt held that though the Séssiong 
Judge had no power to‘add the second ‘charge, 
his action in adding it/wasa mere irregularity 
and was covered: by section 537 ofthe Criminal 
Procedure’ ‘Code, as'the- accused had not in 
“any way ‘been prejudiced thereby. In view 
of the decision ' of ‘their Lordships of the 
Privy Council iù the case: of -Subramariq Åy- 
yar v. King-Hmperor (8) we; do mol think-that 
an illegality of this kind can, on principle, be 


treated-as-a mere ‘irregularity, and we prefer _ 


to follow the decision of the High Court of 
Calcutta: We “actordingly “hold that- the 
conviction of Shah Din of an offence under 
section 326, Indidn Penal Code, alleged’ to 
have been committed on Abdullah, must- be 
-pet aside.. The learnad Government Advocate 
admitted frankly ‘that the Gonviction” under 
section 326: was erroneous; but he urged that 
we should, in any event; order a re-trial of the 
accused for an offence under ` section’ 324: . In. 
our opinion, however, the ‘evidence. for ‘the 
prosecution i in this ‘case is go- discrepant ” and 
` go! ‘untrustworthy: that we ‘are’ ‘not justified 
“(esa C. 22 St pë 26: | a oe? 
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pues 


J udge. 


remaining 


"s “ologed fist.” 


-scene, the’ accused: had all rua away 


‘in: aceoding to this prayer, as we do not, think 
that the ‘acoused ‘could, with. ‘propriety, be 
found guilty even of an offenoè „under section 
324 upon that evidence. With this eviderice 
“we must now deal in ‘connectién with the 
appeal by the Local Government against ‘the 
order acquitting Samdur ` Beforè doiùg 80, 
howéver, we would retiark ‘that: whereas all 
thrie of- the accused person . Were acquitted 


of the offence of having murderéd. . Jan 
Mohammad, ‘ and.” whereas ` -from . » the 
@yidence óf the | principal prosecution 


witnegses’ "it would - -seem that Shah Din 
Git- not ‘Jalal-ud- din ` and Saddur: ad- Din) 
was’ ' ’ concerned ' ‘equally with. ' ‘Samdu 
inthe commission of ‘the’ murder, the appeal 
is preferred only as regards: the acquittal. of 
Samdu. ' "But! if woare"to believe “the pro- 


_ ‘Becution evidence as’ ‘Fogards, the ‘part’ taken 


in'the murder by Samdu, it is not asy to 
fathoni, the ` reason for disorediting it’ ‘against 
the other ‘three ` Accused. , Apart,’ ‘however, 
from' this’ ‘objeétion. we do not; consider: the 
evidence sufficiently ‘strong ` to Warrant in- 
terférence ‘with: the" order’ of, the Sessions 

“Possibly the, strongest: piece of evidence, 
which we have iñ this, case, , consists of the 
dying ' declaration’ `of- “Jan Muhammad; ' the 
man who was ‘murdered. ‘In this declaration 
he states explicitly that on his return: ‘with 


.the water,” Samdu; Shak’, ‘Din, Sadra” (t. e., 


Sadar-ud-din) and Jalal-nd- din assaulted 
him..'He ‘continues, “at first Samda plunged 
a knife i in my. belly; the’ second attack’ of the 
knife fell: on’ the+ abdomen.’ ‘Then ‘the 
accused ` continued . beating 
me'with the knives.” From this statement 
it would, appear ‘that all’ the’ four persons 
named by him,’ including Jalal-ud-din, ` who g 
was- discharged . by the Committing. Magis- 
trate, had knives and ‘struck him with them. 
To: a like effect is the evidence of Abdallah, 
brother of the deceased, P. W. 2. Shams Din 
P. W: 3; states that’ he arrived on the” scene 
while the assault was going’ on 'and that he’ saw 


"8 knife'i in the'hand of Shah Din, but’ that F 
he saw ‘nothing i in Samdu’s’ ‘hand,’ and that 


Samdu i was' hitting the’ deceased with bia .. 
He also states that Jalal- ud- ` 
din was not present and that by the time 
that’ the ‘witnesses, Bandhe” Khan,” ‘Allah 
' Bakhsh and Maula’ Bakhsh’ arrived on ‘thé 


“Maula 
Bakhsh, P. W 4, however, alleges” an he 
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éanie up in time. to see Samda, Shah Din 


and Sadar-ud- din, all: beating the deceased. 
He also kawa knife i in Shah Din’s' hand but, 
‘no other ‘knife.. 
Jan Muhammad 


informéd -those present 


‘that all three accused had struck him- with 


knives. He further swore that he saw Samdu 
. strike Abdullah, but when it was pointed ont 
-tó him that according - to his statement 
Abdullah was above Saidu, he admitted that 
Samdu did not strike Abdullah. . - . 
. Khair. Din,,P. W. 5, states that he came 
up just after ‘the “fighting - had ceased; that 
` Jalal- ud-din was not present;*that the accus- 
Ode persons went. off ` quietly , to. their 
homes, no-one. attempting to stop them; that 
‘Shmdu- had no knife in his hands, and that ` 
Jan’ Muhammad .made no mention of: the 
> persons who had struck him. .. 
Sandhe, P.W. 6, tells a most EN 
ly incoherent story... He first.. of all swears 
that on his arrival he found Jan Muhammad 
on the ground, and on the top'of Jan Muham: 
` mad was “Sultan” (i. e., Samdu) and on the 
“ top-of “Sultan” was Shah Din. He is quite 
sure that it was Shah Din-who was striking Jan 
Muhammad with the knife. ` He:says he did 
“ mob:gee Abdullah there’ and that it: was Khair 
Din, assisted by himself, , who - pulled Shah 
-~ Din'off. Later on in. his evidence he says, 
that he made a mistake’ whén he said -that 
Abdullah was not present, and that he, was 
`. also wrong in saying ~ ‘that “Sultan” was 
- on top, of Jan Muhammad and- Shah: Din on 
top of “Sultan.” The real facts. were, he adds, 
‘that -Jan Muhammad. was’ on the ground, 
‘Abdullah was above him and“ “Sultan” above 
“Abdullah,” : 
’ Before the: Committing. Magistrate Sandhe 
‘had.stated that he saw no blowsstruck andiin 
- . his cross- -examination i in the Sessions: Cotrt, 
- che admits that “Sultan” (t.e. Samdu) came 
‘ap after Jan Muhammad’ had been taken 
‘home, and ‘that: he asked the all, present ` 
“to let his sons go away.’ This witness-:is, no 
doubt, in the words of the Sessions Judge, 
“perfectly hopeless," but itis important, 
‘view ofthe statements made by his son, Yar 
“Muhammad, to remember that in cross-ex- 
“amination he admits that Samdu came up 
“after Jan Muhammad had been taken home. 
mer ‘Yar Muhammad, the son of -Sandhe,’. 19, 8 
-i ‘ youth of ‘about: 12 yearsof-age. He gave 
‘evidence before the -Committing Magistrate, 
“but could -not- be akena in the Sessions 


This witness also swears that’ 
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Court, as he had (according to Sandbé, his" 
father) | played ` ‘truatit and ran! aivay’ 
because he ` was over-worked.’ This ‘may’ 
be’ perfectly ~‘true’ ‘but - “obviously” his 
‘absence from the Sessions Court ‘was not: 
due to the. machinations ‘of’ the’ defence,’ for’ 
the ‘evidence which hé‘gave in tlie -Oòurt' c of: 
the Committing Magistrate was entirely in 
favour ‘of Samdi: This’ evidence was “to 
the effect that he saw his father, “Sandhi: 
and another person holding the arm óf Shah 
Din, that Shah Din was’ armed with a 
knife; that he saw no blows struck ' and” that’ 
Samdn had come running up saying’ “Oh my 
“Dhan” (r e., Shah Dir): ‘The inference’ 
obviously from this evidence is that’ Samdu 
came up after his fighting wad Over and that. 
his anxiety was to get Shah Din away»: This . 
‘is entirely. consistent . with the: admissions: 

thade by Sandhi in’ his cross- -exdmination. 

Allah Bakhsh, P. W. 8, is the only one of the 

three alleged ey6-witnasses ‘originally named’ 

by Abdullah, ` who has’ given , evidénce. in 
this case.. But his evidence is far from corro. 
borating the statements of Abdullah, Shams 

Din and Maula, Bakhsh. He swears, that when’ 
he came up, he found’ Jan’ Muhammad on the 
ground | and. Samdu on top of” him," and -he 
adds,. “Shab. Din: ‘and’ Sadur-ud- Din’ were’ 

standing near, by,—about a ~yard off—and: 
both were ‘hitting ‘Abdullah, ' Who was, pulling 
Samdu off Jan Muhammad. ` “They” were 
striking Abdullah with their fists and I saw’ 
nothing in their hands. I did’ not see Samdu 

hit any. body. KRA When | we had separated’ 

them, I saw Shah Din had a knife in, his - 
handi... No blow was struck to Jan Mubam- 
mad in my presence...... Jan Muhammad was 
in his full senses and could speak ` and could 


walk but. he said nothing in my presence but 7 5 


went away. He did not give the nameof any one 
who had hit him. Jalal-ud- din was not there. 
I did not see him there and “Abdullah” ‘must 
“be lying if.he say he was there, “ Samdu had : 


nothing in his hands.” Such then, in brief, iš = 
the direct evidence in the'case, and it is’ not. ` 


surprising. that upon this evidence, full, as it 
is of material contradictions and discrepancies, 
the Sessions Judge-and two of the. threé 
assessors held that none of the three accused 
persons could safely be convicted of . the 
-murder -of Jan: Muhammad. Nor; in our 
opinion, is there’ upon this evidence -suffeiont _ 
material’ to justify us in ordering the retrial. 
of Shah Din on the charge of” “causing hart ' 
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+o Abdullah, ,, It’ is. most,. unfortunate, that 
sthe - murder’ of Jan, Muhammad. and ` the 
assault upon ‘Abdallah should go ünpunished, 
‘but with this aspect ‘of the .Case we have, ‘of 
course, NO. concern., We have merely to ‘sea 

«whether either. of- these, crimes is, ; brought 
-home-to, thé accused. personé, or ‘to any ‘one 
sof them, and. npon. ‘the . evidence. bef re as, 
-We-Are, compelled to, say that there i is ‘no gach 
prooi c on the record as would. justify us either 
vin ‘accepting, the, appeal of, the Local : Govern- 
‘ment or in directing, the re. trial; of uae 
Win... 5, 
, We seeding ly. Rendi tha appeal ‘of Silah 
Din and direct that, ‘he’ be, forthwith discharg- 
“ed, from „custody, and, we: ‘reject. the appeal | 
of: ‘the, Local: Government a as regards Samdu.. 

Fe IN Appeal of. Shah Din accepted. 

can For; réasons recorded, iù our’ judgment: in 
‘Crirainal Appeal, No. 90 of “1907, wwe Pejaot 
this Appeal (No. 156.0f.1907). 0. 7, 
dioa, of Local ep rejected: 
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= ‘PUNJAB .CHIEF COURT.” TS 
Seon OIvIL APPRAL No. 283 OF. 1904." 
: November 6, 1905. i! 
` Proson ME, Justice ‘Kensington ail | 
© Mr, Justice Chitty, TL 
“BUGNATE DAS “—Dapaxcaxt—ArPetuan 
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- versus - 
igMatw. “AND. OTHRS—PUAINTIPES— ` a 
RESPONDENTS. 4 eee 


7 ipoidence-Relecaticy of judgment not inter’ partes— 
` Former súit by ‘mortgages to enforce: his righta—Subse- 
.quentsuit.by. his sons and rever[ionerg “to prutect, their 

- interests—-Oustom—Alienation—Mortgage of, ancestral” 
en iproperty:—Necesvity—Jisst debt —alliones _antécédont 
' “creditor. j ae pe tere 

" Wheie two suits relate “to the same subject-matter 
~between the. parties,-;technically, different, -but - 
+ practically the same, the finding, in the previous suit 

„on any one of, the igaues, common ‘to both, which, has, 
become final,’ is not only relevant, but is 'alao avery . 
‘valuable piece of evidence; and; though not conclusive 

~ gnd-amounting to res- judicd{a, is nevertheless | not 
liable to be disturbed in the subsequent „suit, except 
_ under very. peculiar ciroumstances, particularly when 
“the materials on both the records’are nearly of equal 

“Aveight and the’ subsequent’ suit has beén instituted . 

‘“apparently id collusion;,with..the defeated,party. in 
: order to have, the same questions, tried again 

Lakshman Gobind vi Amai Goal, 24 B: 
"followed.’ F 

' ™ ‘In the dbsence of ‘any proot of. ` wanton“ Sae ina 

' rêdi less extravagance, the, money. actually, borrowed ` 

3 iu.the ordinary course of dealings, | whether from' the 

os alinee, or, from. a third person 15 à “jut e The. 
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mera fact that it [asam to have wollen in a short 
.time doesnot make any difference. © . ~? 
< The word ‘just’ has reference, to the nature of the 
debt and ‘not. to-the , person -who hag advanced the 
mone 
‘Zardari Mal v. Khdn'Bahadur Khan, n Pr R, 1899, 
ieee Bae | 
‘ Farther :! appeal tone aha eee of- the 
‘Divisional Judge, Ferozepore- Division, dated 
ithe 29th January. 1904, affirming the. order 
, o£ Subordinate ‘Judge;' Ist’ class,'Ferozepore, 
‘dated: the -19th July; 1902, - decreeing the 
Painties ólaim. ir yale too 
+ Lala Tshwar Das, for the’ 'Apnellanti a, 
< Mr. Harsukh Rait for the Respondents. 
Judgment. This: is a suit by Ismail . 
‘aid Nur Din, the two minor sons- of, Kalu, 
_the-first defendant, for a ‘declaration, that 
‘an alienation ` effected: by : their. father Kalu, 
: Saad his: nephew Alya, the. sécond -defendant, 
by 8 mortgage- deed: dated 8th June, “1893, 
+in.favour of the 3rd .defendant, Rugh Nath 
-*Das, should. not.affect theplaintiffs’ reversion- 
ary interests in the.landi mortgaged. : 4 
‘Thé first’ Court and: lower appellate Court 
- ‘have found ‘that: the. greater: part of the 
consideration for the: mortgage: ' was : not 


tare vel ' 


i ‘proved, ' and that except :Rs. ‘79-11--paid 


1. On-account òf takavi-land, the alienation was 


-u made without necessity-and should’not affect 


-the reversionary rights ‘of Ismail, the first 
.- plaintiff. -+The suitiof, the 2nd plaintiff, Nur 
“Din; was dismissed on the ground that: he 
was-not born on the date of the mortgage: in 
question, on his behalf: no appeal has’ been 
: filed or objection. made, -and..we ees dismiss 
‘his claim from our considération.:; 
i +. As:to Ismail’s: suit; the. ‘facts ‘are-as followin 
: —The. defendants, ‘Kalu : and Alya! by.the- 
‘deed of 8th June,- 1893, mortgaged:the lan: 
| in'question to thé defendant Rugh- Nath Das 
‘to -seoure-.”Rs.2,760 and < interest, . The 
‘details ‘of the Rs. 2,760 are given: ‘in. the 
‘dead itself; the two “principil. items .are. two 
mortgages of. Rs. 1,000 each:dated lst July, - 
: .1891-and 25th August, 1891, “and ‘executed 


:-in favour’ of Jasodanandan,;.a: ‘nephew. of 


_Ragh Ne ath Das; : and Rough ‘Nath himself 
: respectively. On that mortgage for Ra. 2,760, h 

‘Rugh Nath Dasfiled a’ suit against Kalu and 
-. Alya‘for' foreclosure. on Ist ‘February, ! 1901, 
-cand & decree was: :paased in his favour on: 30th 
- ‘March, 1901. On29thMarch, 1901, ontheeveot 
judgment being passed, when.it was, no ‘doubf, 
„evident which way: ‘the! decision would go, 
“the present anit: was is flea by: Kali’ s i two minor 
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sons by their. mother as next’ friend. Though 
the former suit was decided in less: than two 
months the present suit lasted over 15 
months ‘and the decision was. eventually 
given? by the- first Conrt on the 19th 
- July, 1902. In both snits:. appeals were 

“filed, that of Kalu and Alya was heard and 
dismissed on 10th ‘December, 1908, that of 
Rugh Nath Das in the. present case on 29th 
January, 1904. 

In the suit by the mortgages ° the mort- 
gagors pleaded that they had not received the 
full consideration and that the contract was 
brought, about by cheating and undueinfluence. 
After a full enquiry in thé‘ lower Court, , 
- those pleas of the defendant were rejected, 

and so faras we can 806, | very properly 
rejected and a decree passed in ' favour of the 
plaintiff. That decree was upheld by’ the 
lower appellate Courton the same grounds— 
namely that the consideration was paid in fall 
and ‘that there had been no undue influence.’ 

In spite of these decisions we find these 
same two Courts, and in the case of the 
apreals the very same Judge, coming, on 
really less evidence, and @ less thorough’ 
investigation, to 8 ‘diametrically opposite 
conclusion. 

- In this case. they have held that it is not 
„proved that full consideration was received 
for the mortgage of 8th.June, 1893, and 
that the loan, if made, was not for valid 
necessity and is not binding on Kalu’s infant 
fons. The decisions in the present case are 
open to many objections, but, what we have 
first stated is by far the most: serious and the 
- one which reflects the most discredit on: the 
trying Judges. As, no doubt, in the first 
Court it was not the same Judge who decided 
both suits, but Zaffar Ali,” the Judge who 
decided the present suit in the original Court, 
was well aware of the decision of his predeces- 
sors, for he distinctly refers'to it in his 
judgment. No such excuse can, at all events, 
be yoade for the Divisional Judge, Muhammad" 
‘Aslam, It is incredible that when he passed 
his judgment in the present case on 29th 
January, 1904, ‘he had forgotten entirely 
i ‘about the former case which-he had ‘decided 
‘on 10th’ December, 1903, only'7 weeks before. 
Aad yet he makes no ‘mention of it what- 
ever. We cannot animadvert too strongly 
g ‘on the very gross carelessness of ‘the 


i Divisional Judge in deciding* this appeal 


‘without any reference to the former proceed- 


: [tog 


“inga. We must. not be. < ndekstood.t to imply. 
that the decision’ in the present casé . mist 
necessarily. have followed the- decision. in the 
suit by the mortgagee. Each case must, ‘of 
course, be decided by the, evidence tendered 
in that particular oase.. -But it’ was clearly 
the duty, of the Judge to, have referred to. the 


previous, decisions, to have seen in the. first 


place, whether they- were relevant as evidence 
in the second case,-and if they were, to have 
taken. them into, donsideration with: ‘the Test 
of the evidence : before him, . 
previous decisions were relevant as evidence, 
there can, we think, be no “doubt whatever. 
(See Lakshman Gobind v, Amrit Gopal (1) and 
the cases there cited.) There is also. no 
doubt that they were not only relevant, ‘but 
very valuable-evidence in the- present case, 80 
valuable that without saying ‘they were 
conclusive, it was most. certainly the duty of 
the Judge to hold a most thorough and 
searching invéstigation-before he ventured to 
come to a contrary finding. Iti is true that 
the i issue in the previous ‘suit was technically 
‘speaking slightly, different,. viz., as to ‘the 
receipt of the full consideration, while i in the 
second case the main issue was as to ‘the 
alienation „having been for valid necessity, 
but the second question is so. far dependent 
on the first that the decision of the first 
against the alienor would practically , decide 
the second against him also. 

Now looking at the evidence in this’ cage 
it is impossible to gay that the Rs. 2, 760 
for whioh the mortgage of ‘8th June,’ 1893, 
was passed, did not represent. just antecedent 
debts of Kalu and: Alya. The original’ and 
lower appellate Courts both came to, this 
conclusion after’ an investigation: in ‘which 
Kalu and Alya’ were both present ‘to prove 
the contrary. It 
dent debts were due in greater part to the 
present mortgagee, or his nephew, but that 
would not, as the lower Court . has imagined, 
affect the question : see Sardar’ Mal v. ‘Khan 
Bahadur Khan (2). 
bound to alienations made for payment of jnst 
debts of the proprietors, ‘there 18 no reason 


why they should not be so, if the’ alienation i is- 


to the creditor himself. The debts do not cease 
to`be just debts in the latter case: TE they 
would be so in any other, the ` word “ „just 2 
has reference to the nature of the debi sangi 


1) 24 B. 591.” 
2) 11 P, B. 1899 p. 68, 


Now, that ‘the’ 


is true that the antece- 


If)the reversioners are 


` 
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tothe person who has advanced the money. 
. Théreis no doubt that these men became 
somewhat rapidly- involved and that their 
débts seem’ to Have swollen to. this very 
substantial sum, ina little over two years. 
There is, however, nothing to show, that 
there was any wanton waste or reckless extra- 
vagance on their part, they may have borrow- 
ed largely in the hope of a large return from 
théir land, which was not realized. If the 
Rs. 2,760 or even the greater portion of 
it represented the just debts of Kalu and 
Alya, and we think that it did, it follows as 
a natural conclusion, that the alienation was 
for necessity. Nothing has been shown 
against the character, or acts of the mort- 


gagee except that the debts have swollen 


rapidly. It is to be noticed that in the 


present case neither Kalu nor Alya has been - 


examined. Some argument for the appellant 
“was based on the contention that the suit 
iscollusive. It is not, we think, collusive in 
the ordinary sense of the’ word. The fact 
that a father has been engaged in litigation 
with regard to ‘his own rights and has. failed, 
is, by itself, no reason why a suit should not 
forthwith be commenced in the name of his 
minor sons to test their rights as his rever- 
sioners. We cannot, however, overlook the 
fact that this suit was filed just when the 
other suit was turning out badly for Kalu. 


The inference is very strong that it was filed “ 
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(s. c. 98 P. L. R. 1900 ; 140 P. W.R, 1909.) 
PUNJAB CHIEF COURT. 
Orv Revision No. 1754 or 1908, 
June 19, 1909. 

_ - Present :—Mr. Justice Rattigan. 
Musammat GANESHI AND OTHERS— DRORRE- 
HOLDERS— PETITIONERS 
versus 
HASSAN DIN AND 0THERS— JUDGMENT- 
t> DEBTORS— RESPONDENTS. i 
COonsideration—Receipt given by dacree-holder for 
privately compounding an offence not compoundable 
without previous sancti of Oriminal Court— ' 
Illegul consideration—Con'tact Act (IX of 1872), 8. 28 
—Ciiminal Procedure Oode (Aet V of 1908), 8. 845° 
Recognizing the receipt a material irregularity—Punjab- 
Courts Act (XVIIL of 1884), 8. 70 (1) (a)—Oivil: Pro- 

cedure Code (Act XIV of 1882), 8. 258. i 

A recelpt givon by w decree-holder, towards satig-` 
faction of a judgmentdebt, in consideration of his 
judgment-debtor, compounding an offence not com- 
poundable without the previous sanction of the Magis- 
trate trying the ‘case, is illegal and, cannot be 
recognized under section 258, Civil Procedure Code, 
1882, either by the Court executing the decree or any’ 
other Court. The sanction required under section 345 
of the Code of Criminal Procedure, 1898, is compulsory 
and is not a mere formality, and-the mere fact that 
the Magistrate would have allowed the parties to 
compound does not make ;the slightest difference in 
the matter and cannot validate the receipt. 

Shah Bahman v. Isma Khar, 82 P. R. 1904, 


c 


` followed. 


Petition for revision of the order of the 
District Judge, Rawalpindi District, dated the 
9th December, 1907, confirming that of the 
Munsif of the 2nd Class, dated the 17 Decem- 


merely to have retried the questions in which “ber, 1906. 


Kalu had failed in the previous suit and to 
goover the same ground again. Asto the 
legitimacy of Ismail, no argument was 
addressed to us and it was presumably ad- 
-mitted by appellant’s counsel. It does not 
clearly appear why the burden of proving this 
fact was thrown on the plaintiff by the first 
- Court but the point is now of no importance. 
Looking at the evidence as a whole and 
considering all the circumstances of the case 
we see no reason to doubt that a very large 
proportion of the consideration for the mort- 
gage-deed of 1893 was good and that the 
Rs. 2,760, or very nearly that amount, 
represented just debts of Kalu and Alya. 
This being so the alienation was for neces- 
sity. And plaintiff, Ismail, has no right to the 
declaration which he claims. The appeal 
must be allowed and the plaintiff's suit 
dismissed with costs throughout. 
e 


‘Appeal allowed. 


x 


Mr. Pestonji Dadabhai, for the Petitioners. , 
Khowaja Zia-ud-Din, for the Respondents. 


Judgment.—oOn the 6th November, 
1905, one Amrit Mal obtained a decree against 
Hassan Din for Rs. 224 and costs and on the 
17th November, 1905, the decree-holder 
applied for execution of his decree. Disputes 
and differences arose between the parties with 
the. result, that on the 20th November, 1905; 
the jadgment-debtor brought a complaint 
against Amrit Mal, under section 325, Indian 
Penal Codé, in the Court of Sub-Divisional 
Oficer. This complaint was on the same 
day sent by the said Magistrate .to an 
Honorary Magistrate (Pir Mukdnm Shah) 
for enquiry. In his report, dated 15th Decem- 
ber, 1905, the. Honorary Magistrate stutes 
that he inquired into the case on the 13th, 
14th: and 15th of the said month and was of 
opinion that there was no cise against the 
decree-holder. He accordingly returned the 


2 


tooo - 


GAKEBHI v. HASSAN DIN, 


-7 file to the Sab-Divisional Officer eo isened 


®& summons to. the complainant to appear be- 
fore him on the 12th January, 1906. The 
complainant failed to appear on-that date and 


.- ip consequence -his complaint was dismissed 
< under section 203, Criminal Procedure Code. 


On the 18th January, 1906, the judgment- 
debtor appeared before the “Munsif who was 
executing the decree, and. stated-that on the 
42th ‘December, 1905, . the- decree- holder., 


- had given- him a “receipt in full for the 


mount of the’ decree and he ‘prayed: that the 


- decree- -holder, might . be, summoned for the” 


purpose of. certifying the settlement of his 
claim. “The decree-holder appeared on the 
lst February, “1906, and pleaded that he had 
executed the said receipt” but that he had 
been forced - to do so owing to. the charge, , 
Preferred - ‘against him in the Criminal Court 
“by the ‘judgment- debtor and stated the con- 
sideration for his agreement: was illegal within 


- the meaning of section 23. of the Contract Act 


inasmuch- as it consisted in the compromise 
of’ a criminal proceeding, which could not be * 
conipromised’ under section 845 of the Criminal] 


. Procedure Code save with the sanction of the 


Magistrate and that-such sanction hadnot been 
obtained. . He relied upon. the ruling ‘of this, 
Court: reported as. Shah Rahman Y. Ismail 


: Khan (1). . 


£- For ' reasons which are fully, detailed i in the, 
judgment of the’ District “Judge,. considerable | 
delay arose'in disposing of the judgment- 


` debtor's application, but the dispute was:even- 


` tually determined on the 9th December, 1907, 


when the District Judga held ` that the receipt 
relied upon by the judgment-debtor; was given 
for godd::ant: valid consideration and that. 
consequently the'-order of the Munsif certi- 
fying the said receipt under section 258 of 
the ‘Civil Procedure Code of 1282 must be 
npheld. 

The decree- holder has. applied for revision 
of the District Judge’ 8 order and after hear- 
-ing arguments Lam of opinion that the lower 
Courts committed a material irregularity in 
giving effect to an. agreement, the considera- 
tion for-~whivh “was. admittedly , the compound-, 
ing of an offence which-could not, by-law, be 
compounded without the.previous garicfion of 
the. Magisteste in whose-Court the complaint 


“was filed.. 


:Mr.. Zin-ud- din i in no way “pects the. cor» 


penis of the. dorion ‘in Shah . Rahman v. 


- Q) 82 P.B. 1904, 


a 
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Iemasl Khan(1), bu tho couse that “he Pre- 
sent case is ‘distinguishable on two. grounds, 
Ín the firat, ‘place, he urges that, one offence 
which is .compoundable under section 345 (2) 
of the. Criminal ‘Procedure Code, is not a non-. 
compoundable offence within the ‘meaning of 
that decision, and i in the second place, that the 
Magistrate has giyen evidence to -the effect 
that when he dismissed the. complaint under” 
section 203 ofthe Code, ho was ander the 
impression that the dispute between the par- 
ties had been amicably settled. . The Magis- 
trate admits, that he did not actually" sanction , 
, the composition of the offence but adds that 
“he would certainly’ have done so had the 
matter, been brought to his knowledge. i 
— Tn. my. opinion, Mr. 
tions are untenable, “An offence which is 
compoundable ‘only with the sanction of the 
_ Magistrate cannot be regarded ag” 
poundable offence,” go far as the 3 parties are | 
concerned, ‘and the. sanction of the Conrt is 
not a mere. formality.., On the contrary, | this- 
Court has in. its Circular No. 2 of. 1907, ` 
pointed out that Magistrates aro” “bound to 
consider all the facts of @ case before acced- ` 
ing sanction and that they should not permit 
an offence of the kind ‘specified to be compound- 
ed until th ey are satisfied that such. permission 
may legitimately be granted Further on; clause 
a C7) of section 345 expressly, ‘provides thet 
“no offence shall be compounded except as 
provided by this section, ™ and the obvious 
inference is that an offence which i is not com- 
poundable, except with the permission. of the 
Court, is, in the absence, ofany, express permis- 
sion, a. non- com poundable offence‘ for the- 
_ purpose of ‘the rule. 
“Rahman — v. Ismail, Khan De 
in my opinion, is it ` gufficient - -IN 8 case 
such. as this, to plead, or show: ‘by evi- 
dence, that the Court, though ib actually, did 


not do 80, would have ‘granted the permission: . 


to compound the offence had it been moved’ 
to that effect., I must accordingly. hold’ that 
the lower Courts were guilty -of ‘a most 
material irregularity i in allowing an agreement, 
‘which was illegal, to be certified under Section 
258 of the ‘old’ Civil Procedure Code.. TI, 
therefore, - accept the petition, “with costs. 
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Zia-nd: din’s _contenr. A 


‘a com- ` 


enunciated in. eae | 
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PERE A a ee WO OP Se rete 


Ey ês ©. 141 P. W. Ri 1909 ; 108 P! L. 13900.) * 


` PUNJAB, CHIEF COURT.” as | 


" Misobisintots'O Civit APPHAL No. 1323 - 
o > pe 1906.“ A ns 
"+ ' May 20,1999." , : 
Pr esant: —Mr.. Justice Jolinstone and | 
+ ` Mr. Justice Shah Din. ~. 
. PARTAB™ CHANDY Crarstant® Morreaaor— | 
a AND TAÑDIÖRD- APPELLANT 
g oR ms ' “versus paras 
i NATHU: RAM axp obird Orýara 
SipE=:. “Monroiiae AND Occopanor’ TENANTS— 
< foio ct RESPONDENTS. ~. 
Land acquivition—Apportion ment ' of ‘compensation 
Detween..owner, mortgagor,. mortgagee: and _oseuprncy |: 
tenants—Equity—Woll—Tree—Bever nce money—Land 


EA ‘Act (I ‘of 1894), 83. 15, 24, 25 „29. 


t 
eO, 
4 


tye 


Tn a land acquisition ‘case in which’ the main dis- a 


-pute was about-the apportionment of the compensation 
between a landlord: (mortgagor), -mortgagees and 
oconpanoy tenants, the Civil Court decided:— ad 

i N The whole compensation, including price of 
p a tree, sh6uld be divided half and half 
: between the’ laridlord ' (mortgagor) and ‘the’ 
| í ocoupancy tenants; but the mortgagor should : 
pay off, the mortgageo in proportion- to, the. 

“land a equired. 
0} The ci pena BE for the’ well conspructod 

z isk the ‘landlords’ ancestors, must goin full” 

“to, the .tenants, on the- condition; of “their” 
` “digging a new well. a ee mer ki 
. Held, by the Chief Court, ‘that:—, 
1 The half and half ‘Tulo was fair as royarda tho ` 


I 


-_ plus-the statutory 16 per. cent. between the: 
«+ ` Jandlord-and the..tenants but the severance ` ; 
TT. money should go wholly, to the tenants, . 


(9): ` Agthe well-was constructed by the landlord, ês 
= he was entitled to! get ` the compensation 7 


therefor on the, condition of: his digging `e a 
` required, 


a: ee 
sk 


Miscellaneous appeal from the orđer of the l 


Divisional Judge, Sialkot Division, dated the 
30th August, -1906.. ois Gee a? 


Mr; Lagpat Raz, for the Appellant: re i 


“Mr. Ishar Das and Lala Teram Bam, for ` 


the Respondents. 


, J udgment.—In this Laud PAKU TN 
pase there is a dispute ‘between (a) landlord, . 
(b) mortgagee, (e) tenants as ‘to. apportionment 
of the sum ‘awarded: ze 

- Phe~ ‘Land. Acquisition Officer arrived at à 
total! ‘figure ‘of? R3. -2,715-14: oe made up 
thus :— : 
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Lt ai yee 24 
2a taas ate cat š CREAS KS. 

i Price of land Dae aS “1 ;70° 8 OY 
= Value’ of: well dean ; - 4 

“wala” a 7875, 0 KN 

~ ‘Vulue’of pipal tréa” "£00 D: 

Statutory 15 per cent. : 827 18 3° 

Compensation’ for saver- ae 
: "ance | | 269. 9° 6 


arid” he, ‘awarded’ the Iah item and the value 
-of the ‘well wholly to. the ‘tenants, . and divid- 


oe ed the’ rest equally © between ‘tenants and 


0 Jandlord—at least so we interpret his : order. | 


He: “does not decide any question ` between 


- Owner and ‘mortgagee ; it is nót clear that” any 


` question was raised. 
` The landlord Partab Chand applied for re- 


- ference to the Civil Court, and the. learned - 


Divisional Judge, has decided:— sae 


(i) Price of the land is fair. 


IH 


te 


2 @) Partab Chand must pay off the, mort- , 
gagee in proportion to land acquired. ee 
(iii) ‘He must he content, With half the 


Eai ' compensation as ‘agninat the tenants. ; 


(Go) And with half the value of the trée., 


MO Compensation for well, Nandkianwala 
' must go to tenants i in fall, on condi- 
‘tion that ‘they, diga anew. yan with 

E Vit 


Thereafter on appeal: to this butt. the case 


: was remanded under section 966, Civil Préce- 


dure. Code; (1882), for enquiry and, report i iw 
The -report , on the 
remand contairied the following findings: — 
ay Preta ‘Chand, father of Partab Chand . 
aforesaid, died 6 on, 26th November, : 


regard. to’ three’ issues. 


“1904: 
` (2). The whole of the’ mortgage” money is 
A genuine but Rs. 19 interest., ` 


s 


` (8) The’ tenants as- regards Bhêlamwala 


well. are not shown, in ‘Government 
records as occupancy ‘tenants and the 

_ lease they rely upon, being unregis- 
noa teręd, is not. admissible in. evidence, 
: put. theowners have admitted, in the 


“that the tenants’ are entitled to one- 
` half and, therefore, they. are 80 
' entitled also. here. , , 


To this return objections fae bean filed By 


i 


-4 


previous acquisition case of this well, | 


all three parties concerned and we have heard - 


- arguments. ‘ A 


- -As regards-the mortgagee We seo TiO -reagon 
“to hold that any partof-the mortgage: money is 
inadmissible. Mr. . Lajpat Rai “admits ‘the 
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second, fourth and sixth items as genuine- and 
enforceable. The first item is the outcome of 
an ordinary baht account running for several 
years and. showing no, marks of reckless extra- 
vagance or wanton waste. The third item 
: disallowed by the first Oourt, in remand report 
has been fully explained. Item No. 5, land 
revenue, is a natural and ordinary item: It 
is noteworthy, that Partab Chand never raised 
any objections to the mortgage though it was 
made 9’or 10 yéars ago.. ~However, as tho 
‘mortgagee did not appeal we can only dismiss 


Partab Chand’s appeal and cannot entertain: — 


mortgagee's objection to- the return to the 
‘remand. ; ; 

As regards the tenants, similarly, we cannot 
give them more than they have got, we can 
only deal with Partab Chand’s appeal asking 
for more for himself. The questions for deci- 
sion are:— 

(2) Whether ‘Partab Oband should hive 
more than half the compensation for 

. ° the land Pi 

- (Gi) -Who should have the value of the 
pipal tree. 

, (Git) Should Partab Chand get the val ae 


of the well Nandkianwala and -not. 


the tenants P 

(so) Who. should get the severance money? 
Mr. Lajpat Rai virtually, admits that for 
‘the land on the Bholawala well his client must 
put up with half compensation. But as re- 
gards Nandktunteala, we find him not bound 
by any previous engagement or agreement or 
admission. We also find that his ancestors 
in ancient times constructed that well and 
again reconstructed it more recently. Nothing 
of this sort happened in the case of Bholawala 
. well,and thús Partab Chand seems to us to 
havé a claim to something more than a half. 
We would allow him 3/5th as a fair and con- 

venient proportion. 
: As ragards the tree we think the half and 

half rule fair. . 

We can see no equity in giving the com- 


pensation for Nandkianwala well, the property ` 


of Partab Chand, to his tenants with the 
condition that they should-dig a new well 


- with the money. ‘Partab Chand assures us 


the land will come under canal irrigation and 
no well: will be wanted., This-is denied and 
we have mo data for deciding, the point. We 
award the money to Partab Chand on condition 
that, if a well is required, he.de dig one- for 

“the tenants, .- $ - yat y 
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The severance money should; in our opion, 


‘go wholly. to the tenants, 


To the above extent only we pocept Partab 
Chand’s appeal. . 

Partab Chand ‘dian pay the mori gaga s 
costs here. Partab Ohand and. the: tenant 
will bear. their own costs. : 

Apan partly accepted. 





(8. c. 144 P. W: R. 1909.) 
‘PUNJAB OHIEF COURT. ~- 
| Finst Civiu -Appaat No. 1121 oF 1904, 7 
' February 11,1907. -. 
* Present:—Mr.’ Justice “Roberbkon and- 
. Mr. Justice Shah-Din.' ` - 
SEVA DATT PERSHAD— Puane 
: APPELLANT aA 08 
A versus, f 
THE COLLECTOR oF LAHORE : 


7 DEFENDANT—RESPONDERT. - * 

: Limitation—Forma pauperis—Application for Tao 
to appeal as pauper made afier- time—Payment . of. 
Court.fec—S8ufficient cause—Limttation. Act (XF. of 
1877), 88. 5;7, 8ch. II, art. 170. s 

Section 7 of Act XV of 1877 does not apply to aù 
application for leave to appeal in forma pauperis madè ` 
in the name of a minor ‘by hisnext friend. ‘It must 
be made within the time allowed under article 170 of 
the 2nd Schedule to the Act. 

Thuria Raja v. Jainlabdeen Rawthan, 18 x. 484, 
relied upon. 

An unstamped memorandum of ‘appeal, is to be 
considered presented on the date on which the Court. 
fee required thereon is paid, and the mére presenting 
of an application to appeal as pauper; not made in- good - 
faith and within the time prescribed, is not sufficient, 
under section 6 of Act XV of 1877, ‘to eee the 
appeal within limitation. g 


‘Ganesha Bingh v. Arur Singh, 78 P. R. 1906; ‘150 P.L, - 
E. 1906, followed. . 

. Appeal from the order -of O. Tis ‘Dundas, 
Beanie, Additional Divisional Judge, -Lahore. 
Division, dated -the 7th’ March, 1904, dig- 
allowing: the sum of Rs. 25,000.. f 

R. S. Lalas Sukh “Dial, and Lala; Dhanpat 


J 


|. Rat, for the Appellant. 


Mr. Turner, for the Respondent. ee ae 

Judgment.—this is an appeal from 
an award of the Divisional Judge of Lahore 
acting as a Court under the Land Acquisition 
Act I of 1894, .The learned -Government 
Advocate who appeared for the -respondent, 
urged as a preliminary objection to the hear- 
ing of the appeal that . it was barred by 
limitation! The dates which are material to 
the-decision of the -question af limitation; “Are 
as follows :— 


"y 


Fol. IY} 


. The award, of the Divisional Judge which is 
appealed from is dated the 7th March, 1904, 
, Six days were occupied. in obtaining a copy 
“of the ‘award. On 10th June,- 1904, the 
appellant, who is a minor, applied through 
his next friend Lal Chand under section 592, 
Civil Procedure Code, for leave to appeal 
in forma pauperis. The application was 
accompanied: by an unstamped memorandum 
of appeal. On the 3rd. November, 1904, 
Mr. Justice Rattigan before whom the 
application was set down for hearing in 
Chambers passed the following order thereon: 

“Lala Dhanpat Rai(for the appellant) pro- 
mises to pay the stamp duty within 15 days. 
I allow this to be done, but it will, of course, 
be.open. to. the respondent to object on the 
ground of limitation hereafter if so advised.” 

On the 17th November, 1904, an application 


_ was putin on, behalf of the appellant stating | 


that as the latter was unable to pay Court- 
fee on Rs. 25,000 which was the value of the 
appeal as originally filed for purposes of 
Court-fee, he had restricted his appeal to a 
claim for Rs. 13,000 and had accordingly 
paid Court-fee on that amount. As a fact 
Rs. 550 were paid on that date. and as the 
correct amount payable as Court-fee on 
Rs. 13,000 was Rs. 565, the deficiency was 
made good on the 19th November. 

It was contended on bebalf of the respond- 
ent that the appeal must be considered to 
have been filed on the 19th November, 1904, 
or at any rate (taking the earliest date on 

-which the Court-fee was paid as the date on 
which the appeal was presented) on the 17th 
November, and that as the application for 
leave to appeal. in forma pauperis was itself 
hopelessly out of time and was not made in 
good faith (ns was clear from the circum- 
stance that it was not pressed and the 
requisite Conrt-fe9 stamp was paid on 
Rs. 13,000) tke appellant was not entitled to 
the benefit of section.5 of the Limitation Act. 
In support of this contention the ruling of 
this Court Ganesha Singh v. Arur Singh (1) 
was strongly relied upon. On behalf of the 
appellant Mr. Sukh Dial did not deny that 
the facts were as stated above, but he urged 
that the application for leave to appeal'as.a 

_ pauper was made in good faith, ‘as the minor 

had not sufficient means to enable him to pay 
the Court-fee required for the appeal, ‘that the 


application under section 592, Civil Procedure 
q) 18 P. R. 1906 ; 150 P. L. R. 1906. 


INDIAN CASES. 


SEVA DATT PERSHAD V. COLLECTOR OF LAHORE. 


_of limitation. 


1003 


Code, was not, barred by time, limitation be- 
ing, nave” in the case of.a minor by reason 
of section 7 of the Limitation Act, and that. 
the pendency of the last mentioned appli- 
cation constituted “sufficient cause” within, 
the purview of section 5 of the Act for not, 
filing the appeal within the prescribed period 
After giving our best con- ’ 
sideration to the arguments advanced on both 
sides and carefully weighing the special 
circumstances of this case, we are of opinion 
that the contention of the learned Govern- 
ment Advocate must prevail. We think that 
the ruling of this Court. in Ganesha Singh v. 
Arur Singh (1)must be held to govern a case 
like the the present and we cannot accede to 
Mr. Sukh Dial’s contention that though seo- 
tion 7 of the Limitation Act does not apply to 
nn appeal preferred by à minor yet it applies 
to an application made in the name of a minor 
by his next friend, as in this case, for leave 
to appeal in forma pauperis, and that upon 
that ground the ruling of this Court relied 
upon by the respondent's counsel is inappli- 
cable to this appeal. In Thuria Raja v. 
Jainilabdeen Rawthan (2), it was held that in 
making an application for leave to appeal to 
Her Majesty in Council under section 598 of 
the Code of Civil Procedure, to which thelimit- 
ation prescribed byArticle 177 of second Sche- 
dule to the Limitation Act applied, a quondam 
minor could not claim the benefit of section 7 
of the Act, inasmuch as the application for a 
certificate under’ section 598 is merely 
preliminary and ancillary to the admission of 
tho appeal. ‘By pavity ofreasoning that. ruling, 
we consider, applies to this case, and we hold 
that the application for leave to appealas a 
pauper made in the name of the minor by his, 
next friend on the 10th June, 1904, was 
hopelessly out of time under Article 170 of 
the second Schedule of the Act. We further 
think that this application was not made in 
good faith as ie evidenced by the fact that as 
soon as it came on for hearing before the 
Judge in Chambers it was withdrawn and an 
undertaking was given to pay the stamp 
duty leviable on the memorandum of appeal 
within 15 days and no explanation worth the 


-name was offered even at the hearing: before 


us, how the minor or his next friend was 
able, subsequently to the institution of the 
appeal, to raise the necessary funds to pay 


the Court-fee stamp on Rs. 13,000, _ 
(2) 18 M, 484. eee, 


MIR HAIDAR SHAH V. HUSSAIN SHAH. i e Pte. Sa e 


~ For the : ‘above: reasons’ we ‘considér thap On. 25rd dma, 1906,” ‘His suit was. dismissed 
the appellant ‘has failed to show that he had -ashe failed-to gata lish: Ahanadamadi.: : : 
sqfficient : ‘cause for not filing -the appeal “On 12th ‘July; i 1907, Hussain Shah 188 
within the prescribed period of limitation and a reversioner and & purchaser of . the. shares | 
holding that -the appeal’ is time-barred; we of some other _reversioners of Gulab Shah 
dismiss it. Parties to bear, their own costs -olaimed-to get: of the house by. partition 





of this ` appeal: G from: Mir Haidar ‘Shah: on tho ground: that 
| ; "Appeal disnvissed» ““the latter had: taken wrongful. possession of 
qa ee Kaka we ms a oe -whole of the house after Mirza Bano’s death, 
KAN ag ee a ooa The: ‘principal oe of Mir" Haidar Shah — 
pret eo Spt SNe gt my “+ sere z— 
fee aw cw “a f (s 6.145 P. W. R, 1909.) tan he SEY Ae That- he- got possession óf the house < 
PUNJAB. CHIEF. COURT. oot. 40 yeara ago- is khanadamad of 
A „Ovit RavisioN No. 22988 or 1908.:- . C ie Gula Shab." `- 
si Tal, 1909 O a 2. That -Gulab’ Shah oxchihged the 
| Present: —Mr. Justice Johnstone...” |. honse with his father Gulam Haidar 
eet | SHAMS SHAH -REPRESENTATIVE’OF + 2- > - Shah, and produced an unregistered 
val MIR: -HAIDAR: Nika WA aa NE KN eed of exchange. pcre, TAG i 
ET < PETITIONER; ~ ooo ; _. 8: That his possession’ was adverse. ` f 
versus . Both theower Oourts found againss him i 


l HUSSAIN SHAH—PLAINTIFF AND OTHERS— ` ‘and decreed the plaintiff's claim: 
H ` DEFENDANTS— RESPONDENTS. © q + ' Mr:Muhamiad Din, for the Petitioner. i 


T Limitation—Adverse possess:on—Possession of a co- 
,gharer—Deed of erchange—Repistration—LimitationAct “Mr. -Nand Ial, for the Respotidents, * 


(XV of 1877),9eh. II, art. 14d-—Repistration: Art (HI of  Judgment.—in my. opinion ‘there is 
1877), 17. -no. case for- petitioner ab. all. .~ He. ‘pleaded 
“In the absence of any indication to the contrary tho ‘first that'he had held the house. as. -khanada- 


ani ne sharor, i poneogmion = all the 60: mad for 40. years. “This was decided. against. 


"Mero posscasion ofa copharer, i even for 40 years, “him-in a -previous,,suit—I mean’ the ques- 
Is no bar to a claim for getting 'a share in the'joint ‘tion’ whether he-was a khanadamad of, Gulub - 
“property unless it-has been ee in intention and | Shah—and itis . probably res judi cata: It ` 
cape te bere “has now been’ decided against «him: n, 
- < Adeed of exchange ‘ainda! to “immovable pro- ga again, 
-- ' þerty óf the valué of Rs. 100 or more requires regis- ‘and on'very good grounds, &nd' “before me his 
“tration and is not samasa in' evidence if „regie: -counsel: has” expressly abandonc’ ‘the allega- 
‘tered! +- "tion. * wey 
: Petition for’ revision of the order of Sada Aftor issues Were’ famed in. oe fist 
Gulab Singh, Sub-Jadge, Ist’ Class, Rawal- Court; ‘petitioner stated’ that ‘Gulab ':Shah 
pindi, dated the 17th June, 1908, affirming and Ghulam Haidar Shah - exchanged houses 
that” of., Captain ‘Sardar Hukam Singh, andso this‘houge‘in suit is no. longer avail- 
` Honorary Civil Judge, with powers of Munsif able to the heirs of Gulab Shah;. “He.put in 
‘Qnd Class at Guliana, District Rawalpindi, an unstamiped agreement of exchange. and 
. dated the 24th Apni, maui’ ene the attempted to prove'it ; but it is -inadmissible 
$ Kp iri evidence and’ considering. the circumstances 
| Facts.—The -parties were the fever- - “under which it was produced; -itiis a very . 

vBioners of one Gulab Shah, pe: Sayad, resident -suspicious document, I reject it uttetly..’ 3 
of Mauzia: Sayad, Tehsil „Gujar | Khan m After this- what remains? - Respondents’ 
s Rawalpindi District. : Gulab Shah died leav- counsel admits -that ` Gulab’ Shah- died 40 
È ‘ing. some land and ,a house. > His widow, ` years ago, so the first ground for revision is 
Mirza Bano, survived him.: - admitted as correct but become unnecessary 
“The death of the. former occurred 40 and all'the samé. Let it be" granted: that peti- 
‘that of the latter 2 years bef.re the present . ¢ioher has been in possession 40 years, has. that 


tee to, 


‘suit was instituted. : - ` possession been exclusive in intention: and ` 


* Shortly ' after Mirza Bano's deaths Mir adverse ? ‘The only- allegations made by way 
“Haidar Shah sued the present plaintiffs: and “of proving this are the. khanadamads | ajlega- 
defendants-to get-the ‘deceased's landed pro- -tion-and’ the: ‘exchange - allegation,: “both af 
‘perty on the ground of ae being khanadamad. ' which have been’ thrown out; - “It follows that 
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“the possession of- petitioner. was that of a-co-" that tay of, execution might, stake „placo on 


gharer. only: which; ‘in the: absence- of; indiga- „defendant. vendee’ ‘ giving , Beourity to- the; i 


\ -tions tõ the contrary; isy possession, : <of all. the satisfaction of.the District, Judge fór payment: 





co-sharer., + 2 ps PO cae nee Sette ae Eb; the plaintiffs of the mesne profits. of- the 
f ‘Dismissed “with: ‘costs re > “land: “pending this appeal and ig costs awarded 
pote teat ‘Petition dismissed, n against him." 
J me A | aga Ka wk sa ES aa a tC ‘Thus the defendant: sd finally., “lost 
oe fey në = i: WA kk A wit the day, n... 
ENAA L’ Now plaintiffs wish to recover mesne profits 
ee 0. uar P. W: R 1909; 113 P, A R: 1868) ` by execution and defendant;vendee says ib. 
PUNJAB. CHIEF COURT.’ a should be by separate suit. This is the plain 


MISCELLANEOUS Crvin Avera No. .338 0 oF 1908.’ question at-issnes The -executing Court 
F - Jay- 30, 1909. re : < decided that ‘it hadi power to ‘award. mesne 
Present:—Mr. Justice Johnstone. . ` > profits; and defendant-vendes; appeals. ‘Plains 

S. FAQIR ALI. SHAH—Dirsnpant— : ,tiffs -contend thatthe “matter comes within 
ar | a APPELLANT Kn . the puryiew of section 244, Civil Procedure 
BN t u UOTEUS |. ; ~ O0ode, 1882; and deferfdant says it-does nob, 
JASSU RAM AND- OKE PLATRTIRES— the order’of conditional’ stay, béing given under 


p -i 4 ja Ba R o AR section 545, Civil. Procedure .Code, (1882), 
. BEC è 0 eoree y Of, exec idn—Becúr WH 
‘payment of mebne ‘profits pending’ :appeal—Decree- The a, Bas in une 244 T 
* holders right to proceed‘ summarily. against ‘the surety and ‘other ‘questions -arising-. between e 
Civil Procedure Oode(Act KIY of 1882), sg; 244; 645. - parties tothe suit in which the: decree’ was ' 
Re pect bw boeg given ee payment to ae. ‘passed, and relating to the execution, discharge! 
-plain o e decreed property's mesne, pro f 
pending an appeal,’ the - deorée: holder’ ig « entitled to. OF. ‘satisfaction’ of the: decree’ or to the, stay, of 
proceed summarily iri. execution against the surety for ' execution thereof”. 


recovering --the value’ thereof. No,, separate; suit, is © L-have been referred to a dauken aaier 
„¿ Deoessary. | TE ‘but' I‘ think, -Raghbar -Das -v Salig 
een Du 5, site Bam, 109 P R, 1908; ae Ram (1), virtually, concludes the ‘matter. 
1. Khazar Singh wis vishal Se aks Bl 1908; ‘83° There. it. was held: ‘that, inasmuch as it isséttled 
. P. D. B. 1902, oited. |. 2- law that where sureties. have’ become; responi 


_ Miscellaneous . appeal: „from. the order, sible to a decree-holder upon stay of execution 
sof .the: -Divisional „Judge, Multan Division; | “ordered or allowed bythe Executing Courtitself; 

_ dated . the; 1st-. March, 1909, - returning - they. can be. proceeded against on the execu. © 
the appeal- filed in his Court against tion side, there is no valid reason for holding 
tthe order of the District Judge, Multan, dated : that- where the stay. is-by-order of. an appel 

. «the? 29th: November;.1909, ,holding, that, .the-- late Court. :the resulti should "be. different. - 
- decree-holders are ‘entitled i in these.. ‘execution Khagan Singh v Khushad'Singh(2) is. quoted 

< proceedings to the mesne profits; present, .on the opposite side, but I need not-discuss it. 


u ation tothe;Chief.Oourt: |., 77., .!' | TIfit is opposed to ‘the. Full Bench. decision; 
:« Mr. Bodh Rag, for the “Appellant... _ ., +i must-bé ignored. :If not, it is no bar. 
Mr Harris; for the Respondents... ia +. . Mr: Bodh-Raj also. contends that’ inasmuch 


J udgment.—The question for ‘decision as here the mesne profits were not decreed, that 
- in this.case and in No. 344, of 1909 can. be Full Bench ruling, which only dealt' with what 
stated ‘simply’ enough, The; ‘present appellant twas decreed, is not in point”: Ido not think 
`- was'appellant in :a.pre- -emption. case in this ~ this limitation of the meaning of section 244 
Court No.:548,0f 1905. The Court below had - aforesaid 6 can be- admitted. In my: opinion 
. decreed the, then plaintiff's claim. conditionally -this matter of-recovery of mesne- profits is’ a 
on-payment of Rs. 8,000, .The- Chief Court question “ relating to -the execution, etc., of 
‘ upheld that . decision on lst August,,.1907.. thé decree, Ido not take those words to mean ` 
While that-appeal. was -pending-in. the Chief „only recovery of sums, eto., mentioned: in thé 
“ Court, execution had been sued out, by. the- decree. The recovery by plaintiffs here -o 
décres-holder in” the Court,, below,. and an Fgums-0f money lost to them through : stay’ of 
application for stay had, been .madé in, this ; A “as Q) 109 P; B: 1908;- “Pp. W. Bi. A. ‘41; 1P, L. R, 
i. ‘Court. . This. „application was. disposed. of, on , 
j 26th: June, 1905, by. Chitty, Judge; who: ‘ruled : ne) 29 P. E. 1902; 88 P. p È 1903. ` 
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‘xecution is ‘certainly a matter relating to, or 
connected with execution of the decree and 
stay of execution thereof. `“ 

I zej h both appeals with costs. 
PECERA i _ Appeal dismissed. 


É 





$ 5 
ah ki a” anih Kh ‘ i 
(s..C. 149 P. W. R. 1909; 110.P. L. B. 1909.) ’ 
h PUNJAB CHIEF COURT. 
MISOELLANEOUS Civin APPRAL No. 206 oF 1908. 
` March 2, 1909. ; 
to, . Present:—Mr. Justice Shah Din. 
Musammat SURJO AND orHars—DerenDAnts 
fre. APPELLANTS, ; 
r-a , | fersus. le Bo 8 oss Vine 
HIRA AND: -OTHERS—PLAINTIFFS— . 
< | RESPONDENTS. 

, Custom—Giving land to a relative by way of main- 
tenance for his life-Occupatimn by donee’s represen- 
datives for 12 years after his death—Adrerse posasesion. 
‘The giving of some land toa relative by way of 
maintenance for his life, is.:not in the nature of a 
gift subject to the rule of Oustomary Law enunciated 
in Sita Ram v. Raja Rani, 12 P. R. 1892, (F.B.), and 
tho Law of limitation extinguishes the ‘right of the 
donor and his heirs to get it back, if it is occupied by: 


donee’s heirs as owners for 12 years after the donee’s: 


death. 

‘Miscellaneous appeal. from, the order, of. the 
_ Divisional, J udge,. Hoshiarpur Division, dated 
“the 22nd November, 1907, reversing that , of 
the District Judge, Kangra, dated the 12th 
June; 1907 dismissing the plaintiff's claims, 
‘ Bakhshi T4% Chand, for the Appellants. |. 

, Lala Oharn Das, for some of the Respond- 
ents. 
: Judgment.—. After hearing the plea- 

ders for both parties; I think that the appeal 
must’succeed on the short ground that the 
allegations made in the plaint as to the 
nature of the gift in dispute clearly go to 
show. that the plaintiffs did not regard it 
as one made by Kadara under circumstances 
implying that the land would revert to the 
donor’s heirs in the event of the donee dying 


without leaving male lineal descendants, 7.6, 


- as a gift subject to the rale. of Customary 
Law as enunciated in Sita Ram v. Raja 
‘Ram (1). 

~- In para. 3 of the plaint,, it is specifically 
‘stated that the land was given. ‘by Kadara to 
Lalman’ “by way. of- maintenance for his 
life-time (ta hayat gusare ke waste)” ; and 
in the next para. it is alleged that as this 
“arrangement had been madeonly for Lalman' 8, 


(1) 2 P. R. 1892 (F. B.) 
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maintenince (bataur guzara), mutation of 
names on i the footing ofa gift should not have 
taken placein his‘pame, but that this. was: 
done on the 2nd “September, 1889; through 
the collusion of the Patwari. All‘thig clearly . 


shows that the plaintiffs never regarded the 


giving of the land to Lalman in-the nature of 
a gift, properly so-called, but that, “they 
considered it ag a temporary, private arrange- 
ment made with a view.to enable Lalman to 
cultivate the land to maintain himself out of 
the profits thereof. The plaint goes ‘on to 
say that the land was to revert to the plaint-, 
iff's family on his death. This is entirely 
repugnant to the view of the case which 
the learned Divisional' Judge has ‘taken and 
fully supports that upon which the ‘decision 
of the first Court is based. 

I hold, therefore, that upon the allegations 
inthe plaint, the plaintiffs wera entitled to 
the possession ofthe land on the, death of- . 
Lalman in1889, and. that the possession of the 
widow of Lalman has since ‘that year been 
adverseagainst them. The suitis, therefore, in. 
its present form unmaintainable, as :the plain- 
tiffs have lost whatever title they had in the 
land. 

I accordingly acċept the appeal aa setting 
aside the order of the lower appellate Court, 
restore the decree of ' the first Court with 
costs. 

aks Appeal aéceptéd, ` 


, (8. 0.160 P. W. R. 1909.) ~ 
PUNJAB CHIEF OOURT:. 
BCD LANDA Cvit APPRAL No, 357 
oF 1904. 
January 15, 1909. 
* Present: —Mr. Justice ‘Robertson’ and 
` Mr. Justice Rattigan, "| 
Pandit SEWA. DAT PERSHAD—ObEoToR 
. ÅPPELLANT 
VEVSUS - 
GHULAM- NABI awd TTE A 
HOLDERS AND AUOTION- Porowasins —. 


- RESPONDENTS. 

Sale in ewecution—Fraud—Oivil Procedure Code 
(Act XIV of 1882), s. 311—Irregularıity ‘and fraud in 
tonducting sale—Proof of fraud to be clear and specific 
—Onus of proof—Inadequacy of price fetched no prof 
of fraud—Arrangement between persons not to bid- 
against each other no to Diana Praetice. Tncompeteney 
Of Division Bench to te. open questions decided by a Bingle 

in the order of referenca to a Division Boneki 


a 
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- Oertain property of J, warattached and’ sold in 

r exeoution of a decree passed against him in favour of 

M; and purchased: by 8 in auction.:J applied’ for 

S cancellation of the sale on two grounds— 

(1) | Irregularities in oonnection with the 

| “proclamation and conduct of the sale. 4 

~ (2) Collusion between the. purchaser 8, who 

, wasa relation of the Nazir,-the Nasir and 

the decree-holder 'M. As a consequence of 

these two causes it was alleged the property 

` which was not less than Rs. 18,000 in value 

i was-knocked down to 5S ‘for only Rs. 1,500. 

The District Judge found against J as. to ground 
(1) and dismissed the.application. 


On appeal to the Chief Court, Chatterji, J. con- 


curred in this finding but remanded the .case for 
enquiry ds to ground No 0. @) relating to the alleged 
fraud. 
The District Judge in his return found— : 
(1) That the Nazir was really . ill on the day of 
the sale. , 
-'' (2) That the Nazir and the auction-purchasér 


S were connections by, marriage and that’ 


the allegation that there was enmity between 
them was false.” - 
(9) ‘That the intrinsic value of the Sroperty 
was about Rs. 18,000 at the time -of sale, 
though it was knocked doii for Rs. 1 1500 
only. 
That, there were good reagons why this pro» 
__ perty” should have been soldat a sum which 
prima facie appears to be very inadequate. 


(4). 


; (6) That despite all these facts, there-was no, 


proof of the fraud alleged. 


On the return coming up again before Chatterji, J., 


‘the case was referred to a Division Beno. 
Held, by the Division Bench—That , 


| (1) It had no power to re-open the mabo 


of the alleged irregularities’ upon “which 
no Chatterji, J., had given his decision sitting 
“aba Single Bench. 
(2) Tho onus of proving fraud rests upon the 
f . party alleging ‘it, and''that in every case a 
: plea of fraud must be precise and definite in 
its particulars. 
Fraud is not to, be lightly presumed, but 
must be established by clear and definite 
evidence.’ And in the present case, though it 
was impossible to deny circumstances which 
suggest collusion and fraud on the part of 
the auction purchaser, the decree-holder 
and the District Nazir, still, positive proof 
of such fraud was wanting. - 


. (8) 


4) 
s should not have been forthcoming at the 
sale, and, therefore, .the price fetched 


(Rs 1,500). could not be considered as an - 


inadequate price. 


Assuming for the sake of Gegaman that M, 
the decree-holder, and § the auction pur- 


. ©) 


chaser, .actually conspired together not to , 


bid against each other, (a fact which was by 
no means established on the evidenca), fraud 
would-not thereby: be established. .In such 
cases all that can be required of purchasers 
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There were many Yeasons why bidders’ 


ig, that they should abstain from breaches of 
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trust and from intimidation or falsehood in 
“keeping off bidders ` 
Mohamed Mwa v. Saviasi Vijaya, 28 .M. 287, 
971. A. 17;40. W.N. 227, (P CO.) followed. 


Miscellaneous appeal from the order of 
‘Captain A. A. Irvine, District Judge, Lahore, 
dated the 13th February, 1904, rejecting. 
the claim. 

R. S. Lala Sukh Dyal, for the Appellant. 

Messrs. Lal Chand and Kete, for the 
Respondents. * 

Judgment.—the facts of this case 
so far as they are material for the purposes 
of the present ‘appeal, are stated in the order 
of Chatterji, J., dated 2nd ‘December, 1905. 
The appeal (which i is one under section 244 
of Civil Procedure Code) came, in the first 
instance, before that learned Judge sitting as 
a Single Bench, and HU the questions involv- 
ed, with the exception of one, were finally 
disposed of by him in the Gedek above referr- 
ed to. Theone question, upon which the 
learned Judge gave no decision was, ‘whether 
thé’ appellant’s allegation of fraud in connec- 
tion with the suction sale had or had not 
‘been established. He-found that the lower 
‘Court hadi not duly considered this -point and 
he accordingly remanded the case for en- 
quiry and’ report upon that one” question. 

‘A very elaborate enquiry. has now been 
made by the District Judge, alarge number of 
witnesses having been examined and cross- 
examined on both sides: The'‘specific allega- 
tion of fraud i is thus stated by Mr, Petman, 
who ' was counsel’ for the appellant : — 

“The only fraud we allege is the collusion 
between the purchaser (Shah Din) who was 
a relation of the Nazir(Nur Ilahi), the Nazir, 
and the decree-holder (Miran Bak sh) to 
effect a sale at a totally inadequate Price in 
‘favour, of the purchaser.” 

The return made by the District Judge is 
dated the 16th Decémber 1907, and his find- 
ings are as ‘follows : — 


(1) That the District Nazir, Nur Ilahi, 


was really ill on the day of the sale (the - 


17th October, 1901). 

(2) that Nur Ilahi and the auction-pur- 
chaser Shah Din are connections by marriage 
atid that the allegation that there was enmity 
between them is false. A 

(3) thát'the intrinsio value of the property 
was about Rs. 18,000 and that it was alleg- 
ed to have‘ been. sold to . Shah - Din for 
Rs, 1,500,” 


x 


fe 
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- (4) that there were good reasons why ‘this 
property: should have been sold ata sum which 


prima Facio appears- to be- very inadequate ` 


and, , 

G) ist danis the. facts. that the pur- 
chaser was connected by. marriage ‘with the 
District Nazir (he is the, first cousin of the 
latter’s wife)and that the price realized at the 


sale was small, there is no proof of the fraud. 


alleged by appellant. Sa iy OR Ae 
: The learned Judge- » who made the order 
„of remand when the case . came. before him 


` again after the District J udge’ s report, was“ 


of opinion -that as it. was “an intricate one 
and involved some .points of law and was of 
considerable ` value” it should be. decided by 
a Division Bench and hereferred it according- 
ly. - The result. is that we have for some 
<4 days listened the arguments of, the learned 
" pleaders engaged in the case, and have .been 
taken very thoroughly through .the mass.of 
‘evidence.given upon the remand. -Mr.. Sukh 
Diyal for the appellant asked us to re-open 
the ‘question upon which our brother Chatter- 
jee had-given his decision: in his order: of 
* the 2nd . ‘December, ‘1905, rand to go once 
` “more into the ‘questionof: the, alleged irregulari= 
‘ties.’.in ,connection with the proclumation, 
ete., of the sale.: 
this prayer. , The learned J udge, who dealt 
: “with the case as a Single Bench, had full 
jurisdiction , tò, decide these:..questions . and 
with his,deciston- thereon we do not consider 
_ ‘we have any power to, interfere, even if we 
' were 80 disposed. Woe, therefore, hold that 


ithe sole augstion for our determination’ is - 


‘whether. . the: appellant’s allagation 
‘of frand,. ‘di i oa by his, counsel 
in the lower .. Court, . has been 


established. ~ In this conheco. we may at 

once state that we accept: the well-established 

proposition-that the onis.of proving fraud 

rests upon-the-party alleging. it, and that. in 

every case a plea of fraud: must be precise 
» and definite i in its particulars. . 

- In the case before us we. think that the 
position taken up by the appellant is quite 
cléar.. He asserts that. this property was 

_ exceedingly yaluable and certainly worth moh 
less than Rs. 18,000, why then, he asks, was 
it sold at a publio auction fora. mere song ? 
Surely, he. contends, more ‘than Rs. 1,500 
could haye been obtained for it, had thg,ssle 
“been conducted bona fide. .Butit was knocked 
down For Rs, - 500 only, and when you, find 
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. We, refused to accede to. 


“01909. 


. that the eee bidders were Miran Baksti (the 


decree-holder who had received. ‘permiasion> i 
from the Court to bid) Ghulam Ali, theidecree- 
holder’s brother, and Shah Din, the ulfimate: 
purchaser who happens to be ‘closely connected 


by marriage with the- District Nazir, whose - - | 


duty it was, to condact the. ‘sale, an inference 
ariges that there must have been some. thing 
under hand., This inference: the appellant 
urges, becomes proof.. when you. find that 
seeded who were willing. to purchase b the = 
ae ated knew nothing, whatever of the sale é 
when the said Ghulam. Ali, who has now 
inhorited the property. of his . -brother, ‘Miran 


Baksh, deposes (as he, has done) that hd and -~ 


his brother, entered into. a, conspiracy, with < 
Nur Ilahi to secure the property at a low 
figure‘for Shah Din. All these allegations are ~ 
traversed by-the. learned .pleader. for ' the, re- 
spondent ; vendee. , It isdenied that the property 
was worth , anything, like Rs.. 18; 000 i in 1901. . 
On the. contrary,. ib is said that Rs; 1 500 was 


‘quite a fair price for it, Tegard being’ shad to - 


the facts that Pandit- Jowala. Dat Pershad and. 
his family. were of an. exceedingly litigions, 

disposition, that there were.on the, property 

‘several tenants with ' indefinable rights? who 

would have to be fought, out and that the pur- ` 
‘chasers could. have to,.defend suits- preferred 

by numerous .persons who claimed ito. be -en- 

titled to, pre-emption. . 

The District Nazir gak Gt i is DEN was 
undoubtedly. ill on the day of the: ‘ale, he had 
nothing whatever to do with the result, of that 
sale. Ghulam.Alii is according to the argument, 
@ man of no character Jon his own; showing. 
He cheerfully-and willingly ' allowed, himself 


to be made a party to-a fraud; and:it would - ; 
“need very strong corroboration for, his evi-. 


dence to be-received as true. < And,: finally, - 
reliance is placed upon the ‘evidence: of certain 
respectable witnesses who state that they knew 
that the;sale was taking place, ; Ga Bi» Sardar 
Shah and Maula Bakhsh). _ ee 
.j;The case, we must frankly admits: ig- one by 
no means devoid of difficulties;and, it- ig impos- 


sible to deny the facts that there. are.circum: ` | 


stances which suggest collusion-and frand, on 
fhe part of the auction- purchaser, the détree- 
holder andthe District Nazir. But ‘fraud i is- 
‘not lightly to be» presumed. On the contrary 


-it must be established- by. clear: and - definite 


evidence, and‘in' the present case we are coms 
pelled to-hold after. full. and careful ‘Consider... 
ation that.such positive proof is “wanting, and 
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that despite many suspicious ‘elements, the 
appellant has failed to substantiate the plea 
of fraud put forward by him. It is, in this 
connection, necessary to set forth the sequence 
of events. 

The sale was advertised to take plače on 
the 24th August, 1$01, and on that date the 
District Nazir reported that there was only, 
one bidder, Miran Baksh, whose bid ot 


Rs. 1,000 was not accepted. The sale was ac- ` 


cordingly postponed to the 26th August, and 
as there were no bidders on that date, there 
wasafurther postponement to the 29th August. 
But onthez7th August the execution proceed- 
ings had been consigned tothe Record Room 
by order of'the District Judge, and conse- 
quently on the 29th of that month, papers 
were returned to the Court by the District 
Nazir. Subsequently the Court re-admitted 
the application’ for execution and fixed the 
11th October, 1901, for the sale. On the latter 
date the only bid for the property was made 
,by the decree-holder and once again the Dis- 
trict Nazir postponed the sale to the 16th 
October. On the 16th of October the District 
Nazir was ill, and from his evidence and from 
the evidence of Buta, the drum-beater, it 
would appear that proclamation was made on 
the spot that the sale would take place on the 
following date. On the 17th October, the 
District Nazir was once more'too ill to attend 
and as the Civil Nasir (Jowala Nath) could 
hot be found, the Naib Sherrif Brij Lal was 
directed to hold tho sale. On this occasion 
there were only three bidders, Miran Baksh, 
Ghulam Ali and Shah Din, and the highest 
bid is said: to have been ‘made by the last 
mentioned person. This bid amounted to 
Rs. 1,500. 
Brij Lal took down the bids on one sheet of 
paper and on another sheet of paper (which 
was blank at the time the signatures were 


taken about the middle of thə sheet) of 
certain persons who were‘alleged' to 
have been witnesses of the sale and 


of the bids, and of the bidders. The said 
witnesses were Ohet Ram, Choti Lal, 
Jamna Das and Buta and allof these 
persons (with the exception of Chet Ram who 
is said to have left his home without leaving 
an address) have been called and have testified 
to the genuineness of the sale. Upon'the 
blank piece of paper the Civil Nazir, Jowala 
Nath? subsequently wrote his report, and 
admittedly this -report was dictated by 
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Brij Lal, as Jowala Nath had hiniself no 
personal knowledge of the facts. In passing 
we may note that the Naib Sherrif Brij Lal 
did not write the werd khatam at the bottom 
of the list of bids. We refer to this omission 
because the appellant’ lays considerable stress 
upon it, and we may at once admit: that it 
is one of the suspicious circumstances in the 
case to which wo have alluded. 

On the 14th November, 1901, Pandit 
Jowala Dat Pershad filed certain objections 
to the confirmation of the sale, but in those 
objections, no reference was made to any 
collusion between the auction purchasers, the 
Nazir and the decree-holder. Brij Lal’s 
statement was taken on the 29th November 
and on the 11th December, the Court after 
inspecting the land in question, overruled 
the objections and confirmed the sale. 
Thereafter the auction purchaser endeav- 
oured to obtain possession of the land, 
but met with considerable‘ opposition from 
the tenants. He, however, succeeded in 
getting some of the tenants to attorn to him 
in 1902 and obtained formal possession at all 
events of the land. On the 28rd July, 1903; 
Musammat Daya Kaur; the wife of Jowala 
Dat Pershad and mother of Sewa Dat, minor, 
presented an application to the District 
Judge, under section 244, Civil Procedure 
Code, praying that the minor, to whom the 
property in question really belonged, might 
be reinstated in possession thereof. As 
observed by Chatterjee, J., in his order re- 


ferred to ‘above, this application was 
intended to have the effect of setting 
aside the sale on the ground of 


fraud, but while such fraud and collusion 
are alleged, the real object of the application 
is not stated, and re- -possession alone was 
prayed for. The District Judge held that 
the application could not lie under section 
244 of the Code, and accordingly rejected 
it. On appeal, Chatterjee J. decided that the 
application fell within the purview of that 
section. He further found that the District 
Judge had not gone into the merits of the 
case so far as the allegation of fraud was 
concerned, and accordingly remanded the case 
for further enquiry upon that question. The 
learned Judge, however, remarked:— The 
appellant wished to argue that the sale -was 
irregular i in that the warrant of attachment 
and the proclamation of the sale did not set 
out his interests i in the property. I consider 
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‘these grounds futile and: the purchaser oad 
‘not be held responsible - -for the defects, if 
any, of this ‘*-kind,-in execution proceedings, 
“ and i in an application under section 311, Civil 
Procedure Code, theapplicant would also have 
“been required to show prejudice resulting 
from the alleged irregularities and he can show 
none. These grounds are overruled and ‘the 
‘inquiry should be confined simply to the ques- 
| “taon of fraud.” 
“ It is in view of’ this decision of the learned 
“Wades, that we have ‘as - above observed, 
“restricted Mr. Sukh Diyal’s arguments 
‘simply’ to this one- question. ‘But: before 
: ‘proceeding to deal with it, we must revert 
-' for one moment to the- position of the 
objector, Sewa Dat: He is-the: minor 
son of’Pandit Jowala Dab Pershad and his 
locus standi is based upon the allegation 
that this property fell: to his share upon a 
“private partition which is said’ to have been 


‘nade between Jowala Dat Pershad, his mother, ' 
This alleged parti-- 


his wife and this infant.- 
- tion has, on several occasions, been pleadedin 
- the Courts, but “has, on each occasion, been 
‘ stigmatised | as fictifidus and fraudulent. 
‘So far as we can sjudge from the mate- 
tials before tis, jo such -partition ever 
‘took place ‘and. the obvious object of: patting 
it forward: oncé’ again, is to. enable the real 
objector Pandit Jawala Dat Pershad to ‘urge 
-a plea, on behalf -of his minor son, which 
` he felt it would-be impossible to urge in his 
‘own behalf inasmuch as the plea was not 
urged till some 20 months after the 
-‘ confirmation of the sale, though in the 
meantime Jowala Dat Pershad had not 
failed to put forward other objections to 
the sale. In view, however, of the order 
of Chatterjee, J., we must’ assume, for the 
purposes of the prosent case, thatthe minor has 
the ‘right to contest the sale‘on the ground of 
: fraud, and that the sole question before us is 


‘ whether his plea had beenestablished. For the 
same reason we must take it that there were” 


no irregularities i in the proclamation and con- 
- duct of thesale of such a kind as prejudiced 
the objector. 

To come, then, to the one question, with 
which we have to deal. What i is the proof of 
this alleged fraud and collusion? . - 

There is in the first place the evidence of 
~” Ghulam Ali, the brother of the deceased 
decree-holder, Miran Baksh, as remarked by, 
"the District Judge; this man’s statements are: 
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the only direct evidence in support of’ tho 
objector’s plea.’ But “not only’ is ‘Ghulam 
Ali interested ‘in having the rale'set’ aside; 
that istobvious, for if it is, he will’ have a 
lien on the property’ to the extent of his 
decree which had not yet been satisfied. ‘But 
apart altogether-from. that fact, the witness 
is on his own showing a thoroughly ‘ unscru- 


“pulous person who has no hesitation whatever 


to take part in a'fraud, and according to 
his own admission, he is now giving ‘evidence 
in favour of the' objector because the other 
side has refused to accede to his demands 
for a share in the property.’ ' Evidence 
coming from such a tainted source may ` 
well be regarded as absolutely worthless, 
and it is a noteworthy fact that Miran Baksh 
himself during his life-time, though clearly 
desirous of having the sale set aside, made 
no imputations against either the’ auction 
purchaser or the District Nazir. ` Further- 
more, that this witness is. greatly ` interested 
in-the ‘success of the present objection, is 
clear from the- fact that it was’ he who 
deposited Rs. 1,500 in Court on’ bebalf 
of the objector in compliance with 
Court’s order of the 28rd November, '1905.. 
Trdeedin her’ application of the 2nd December, 
1905, Musammat-Daya Kuur -admits’ that 
Ghulam Ali “is jointly interested” with. the 
objector in getting the sale set-aside. For 
all these reasons, we féel, we cannot attach- 
any weight to_ this ma.’s evidence,’ ard in 
consequence wé must decide the ‘question 
with reference to what is (to usé a rather 
lose but convenient “expression) ° merely ; 
circumstantial evidence. j 
Now the grounds upon which we are asked 
to infer fraud are these :— 
(a) that ‘the proporty was sold: at a 
figure which in no way represents 
. anything like its true value;- and 
(b) that the- purchaser was @ near con- 
nection by marriage with the Dis- 
trict Nazir who conducted the sale. 
We will’ deal with these „grounds 
sersatum. 
“ (a) The property was ERE down to 
Shah Din for Rs. 1,500 and though -the sale y 
took place so long azo as 1901 there’ can be 


“little doubt that’ the purchaser obtained it 


very cheaply, and that it must even then, 


- with all its disadvantages; have been worth - 


considerably more than the sum which he 
paid for it. ‘He has himself adinitted in 


this - 
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Cuan that he. would not now accept 
Rs. 12,000 for it, though, no doubt, 
_he explains’ that he would not accept that 
amount because after the trouble and expanse 
_ to which he has been put by Jowala Dat 
_Pershad, he is determined not to let the 
. latter have the property if he can possibly 
help it and also because he has spent a large 
sum (about Rs. 7,000) upon it. 
Judge apparently finds (though not in dedinite 
terms) that the land was worth about 
Rs. 18,900 at the time of the sale, bat we ara 
. unable to discover the grounds upon which 
he arrives at this finding. He says that 
“similarly situated land of the sama 
-,dualily was at that time being sold for prices 
. averaging more than Rs. 400 per kanal. 
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‘This land is 47 kanals so its value if calculat- . 


ed in this manner would have been Rs. 18,000 
- or more, but owing to the litigious character 
of Jowala Dat Pershad whose title was being 
sold, and to the tenancy incumbrances it 
. would naturally not fetch so much at a 
compulsory sale.” Rai Sahib, K. B. Thap- 
per and Mr. Harkishen Lal do to some extent 
support the finding that adjacent land was 
worth about Rs. 400,—Rs. 600 per kanal but 
both these gentlemen bonght land in that 
neighbourhood for building or speculative 


purposes. Mr. Thaper admits that he would- 


not pay at the rate mentioned by him for 
land unless he had the right to build upon 
it, and in no case would he purchase land 
which would involve him in litigation. 

Mr. Harkishen Lal also states- that ho 
refused to undertake the trusteeship of 
Sewa Dat’s property as there were some 
complications andthere were so many debts on 
properties and ŝo many claims against the 
property of Jowala Dat Pershad. He adds, 
TI was also afraid of involving myself in 
litigation if I accepted post of trustee. I 
know that Jowala Dat Pershad had mortgag- 
ed the same property over and over again 
to different individuals. I should not buy 
any land of Jowala Dat Pershad’s without 
making full enquiries. Pandit Jowala Dat 
Pershad’s habits- and manners of dealing 
with his property are matters, of common 
‘knowledge in the city of Lahore. Very 


‘likely I would not buy in a case of complica-. 


tion.” 

e Dr. Amir Shah, another witness for the 
objector, while stating that the land is of 
about the samé value asthe 61 kanale in the 
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vicinity for which in 1898 he paid Rs. 5,400 
states that he would not like to` purchase 
land at that rate if he knew that the purchase 
would involve him in litigation. To alike 
effect is the evidence of another of his 
witnesses, Syed Mumtaz Ali, who admits 
that “if there was fear that the tenants. 
would assert their rights to the land,” he 
would not’purchase it, and that he would: 
not purchase land from a man who had made 
himself notorious as a litigant- That the 
auction purchaser had great difficulties with 
the tenants is admittedly clear from the 
evidence on the: file before us, while bot 
the witnesses for the objector and for the 
auction-purchaser are atone in bearing testi- 
mony to the litigious character of Pandit 
Jowala Dat and his family. We have 
already referred to the evidence of Rai 
Bahadur Thaper, Rai Bahadur Harkishen 
Lal, and Doctor Amir Shah. Another of the 


„objectors witnesses, Nanak Chand, admits 
_ that he got a decree against Jowala Dat on 


a mortgage but after some 5 or 6 years’ 
litigation, found it advisable. to sell his 
decree to a third.party and that during the 
course of the litigation referred to he was 
unable to realise any money from hisjudgment- , 
debtor. Another of his own witnesses Syed 
Mumtaz Ali deposesthatif he had known that 
the land was being sold in execution of 4 
decree against Jawala Dat, he would have. 
consulted some one who neir about the law 
and that if he had known that tonants were 
located on the land and were likely to assert 
their rights thereto, he would not have bid 
for it. “On the other side the evidence upon 
this point is even stronger. We need not 
refer to it in detail, and it is enough to 
observe that several witnesses of- position 
assert thatthe sale was well advertised in 
the neighbourhood and that a very respectablé ` 
person, Syed Sardar Shah, f'rofessor in the 
Veterinary Hospital, has in explicit terms 
stated that he would not give four annas for 
the land owing tothe disputes that there are 
about it. Another highly respectable witness, 
Maula Baksh, ẹ Municipal Commissioner of 
Lahore, states that he heard from the tenants 
that the land had been in their possession 
for 20 or 22 years and that it would not be 
sold. i 

As regards theevidence of the two witnesses, 
Gunpat Rai and Ram Sahai, we needsay little, 
The District Judge has rejected it as improe 
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bable and untrue and we entirely agree with 
his estimate of its worth. Both witnesses are 
` keenly interested in the success of Jowala Dat. 
They are brothers and have taken this land in 
mortgage from Jowala Dat and the family 
of the latter are their spiritual advisers. In 
addition to this it is clear from Ram Sahai’s 
evidence that that worthy did his best, though 
unsuccessfully, to’assist Jowala Dat in de- 
frauding certain creditors who had attached a 
house belonging to the latter. Jowala Dat in- 
duced Ram Sahaito putforward a claim to this 
house based on a sale which is said to have 
been. made in‘ his favour. The executing 
Court dismissed this claim and awarded Rs. 50 
ás costs to the other side. “Bearing then, the 
well known character of Pandit Jowala Dat 
in mind and not losing sight of the fact that 
there were numerous tenants on this land who 
rightly or wrongly laid claim to certain definite 
rights therein, we see no Teaso to differ from 
the finding of the District- Judge that in the 
circumstances the mere inadequacy of thè 
price at which the property was’ sold is not 
proof of fraud. On the contrary, while we 
| admit that Shah Din got the land at a very 
low figure, we agree with the District Judge 
that there were very goéd‘ reasons for this; 
and‘aé after events have ‘conclusively estab- 
lished, Shah Din has had by no means “a bed 
of roses” since he effected the purchase. He 
has had to fight several pre-emption suits. 
‘He has also had the greatest difficulty in 


getting the tenants to recognise his rights, and ` 


in these disputes between him and the tenants 
there can be no doubt that Pandit Jowala Dat 
has taken an active part. And, finally he 
has to crown all, had to fight Pandit Jowala 
Dat and his family inch by inch right up to the 
‘presentmoment. Wewish we could think that 
even now the auction purchaser’s troubles will 
. be over? So far then as the mere price is 
‘concerned, we cannot say that it affords even 
‘presumptive evidence of fraud. The next 
question is whether in view of the relationship 
between Shah Din and the District Nazir, the 
‘circumstances attending the sale were of such 
a suspicious character as to warrant us in 
holding that a fraud was committed. In our 
‘opinion, there would be no justification for 
any such inference. 
» There can be no doubt that on the date of 
the sale District Nazir, N ur Ilahi, was confined 
“to his bed. The certificate of Doctor Amir 
Shah and the tere evidence are, conclusive 


Orn te 
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upon this point. Tn the circumstances “it is 
not surprising that the conduct of the sale was 
entrusted to other hands, and that as. Jowala 
Nath, the Civil Nazir could’ not be ‘found Brij 
Lal, the Naib Sherrif, was authorised ‘to do 
the business. Itisa point i in favour of the 
defendants’ contentions as to the bona, fides of 
the sale that both Brij Lal, who ‘actually, 
conducted the sale, and. Jowala Nath, | who 
submitted the report, are Hindus, and, there- 
fore, prima fucie unlikely. to lend themselves to 
a plot by a Muhainmadan, the object of which 
was to defraud a Hindu of good position ‘and 
ofa notoriously litigious disposition. We s09 
no reason to doubt the truth of the’ story, that 
Miran Bakhsh; the decree-holder, was urgently 
pressing the gale, and it is quite possible that 
he and Shah Din had agreed inter se not to 
bid against each other. They may well have 
made some such arrangement and as they were 
both well aware of the evil reputation which _ 
Pandit Jowala Dat and his family, enjoyed 
among their neighbours, they no doubt hoped 
to secure the property at a low figure.. It ‘is 
quite possible, therefore, that they. made B- 
bargain that property should be divided be- 
tween themselves in the, event of its being 
knocked down to one or other of them. 
Buteven if there had been any such ar- 


‘rangement between them, andif,in consequence 


thereof, they refrained from bidding against 
each other, fraud would not thereby be estab- 
lished. In such cases all that can be required of 
purchasers’ is that they should abstain from 
breaches of trust and from intimidation or 
falsehood in keeping off bidders (Mahomed 
Miva Ravuthar v. Savvast Vijaya Raghunadha 
Gopalor (1)). 

It has been found that there was no iita 
rial irregularities in the proclamation and 
conduct of the sale, and there were, as we 
have -shown,' many reasons why bidders 
should not be forthcoming at the ‘sale. : It 18 
also proved that Nur Ilahi was himself unable 
to attend to the conduct of the auction. In 
the circumstances, and assuming for the’ sake 
of argument that Miran Bakhsh and Shah.Din 
actually conspired together not to bid against 
each other, a fact which is by no means 
established on the evidence, we find it impos- 


‘sible to hold that the sale was of such a frau- 


dulent character as would justify us at this 
late date in setting it aside, In this connec- 
tion we might note that’ no suggestion ef 

(1) 23 M. ir (P. 0.); 27 L A. 17,4, 0. W. N, 227, 
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“fraud was made till July, 1902, sien “the 
‘gale took place i in October, 1901, and Pandit 
Jowala’ Dat had filed Various objéctions to the 
‘pale on the T4th November, 1901. We frankly 
‘admit that there are éléments’ of suspicion, in 
“the case, and that the ‘ptory. ‘pat forward by 
‘the objector (auction- purchaser P), of enmity 
between himself and Nur “Ilahi is palpably 
false, that we ‘are, not prepared upon the 
record before us to differ. from the finding ‘of 
the District J udgé that the allegation of fraud 
has not been'clearly and satisfactorily proved. 

“We, ‘accordingly, ‘accept hig’ conclusions and 
‘dismiss this appeal with còsti. - Ar 

, emal dismissed, 
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when sons ‘and daughters dre ‘entitled to 
tiaintenance out of an ‘estate of small value; 
they. are allowed to ° ‘hold, that estate them- 


succeeded to their father’s property. - | 
But this g gives them no right whatever to 
inherit ï in the proper sènse of the word, much 


less to inherit collaterally. „I refer to. Hama . 


T Kanhya (1) in which many precedents are 
discussed and in which the Riwaj-t-am is re- 
ferred to. There the ultimate finding was 
that the party concerned was not a, sartora, a 
valid marriage having taken place , between 
his, father and mother, | but the Law and 
Custom of the. case. were also discussed at 


-~ . length, : 
. The, learned Divisional Judge’ 8 reasons for 





oa 


sles o. 151 P. W. R. 1909; 411. L. R. 1909.) 
. PUNJAB OHIEF COURT. 
- Crt Revision No. 2480 OF 1908. 
July 20, 1909. ` te 
: Present: —Mr. Jastios Johnstone. ` A 
WAZIRU—Puarntir#—Peririon ek = 


` versus : 
'FENUN ANDI ANOTHER— DEFENDANTS— i 
f : RESPONDENTS. - ' 


' Custam—Inheritance—Sartora ‘(illegitimate son) ' in 
the-Kangra District—Maintenance—Value of settlement 
entry agutnst other evidence. 

By custom, a sartora (illegitimate son) in the Kan- 

` District is not -allowed to succeed to his father’s 

< ‘estate, butis only entitled to maintenance out of it.’ 
When sons and daughters:in this part of the coun- 

: try are thus entitled to maintenance out of an estate 
of small yalue, they are, no doubt, allowed to hold it 


for their lives but this does not give them any right i 


ot inherit in the proper sense of the word. 
. Harav. Kanhya,72P. R. 1908; 47 P. W. R. 1908; 
64 P. L. B. 1909, referred to. ; f fio. 
Petition for the revision of the order of ie 
Divisional Jadge,, Hoshiarpur Division, dated 
thé 25th May, 1908, reversing that of Rajah 
“Narendra Chand,.Honorary. Civil Judge, 2nd 
-Olass, Nadaun, dated the 29th Feprnarsy 1908, 
decreeing the claim. 
Lala Dharm Das. Suri, for ae Patitionen E 
Bakhshi Tek Ohand, for the Respondents. 


J udgment.—ln this. case there can be 
no doubt that ‘the’ defendants are sartoras. 
. They denied this, but they i in ‘no way rébuttéd 
the evidence for plaintiff and’ their own Wits 
“nesses rather give them ‘away, They | are 
sartoras because their mother was never 
married to their. father. They ¢ are, no doubt, 
entitled to maintenance out of their father’s 
‘estate, and as usually happens in this country, 


upsetting. the decision ofthe first -Court are 
no reason at .all, being merely that in- the 
settlement pediros: table defendants areshown 
as sons with no use of , the term sartora, and 


This accounts, for. defendants having 


that some: near relations havenot joined i in the 


‘suit against them. Neither reason has. May 
force whatever. 

I’ accept the revision “and deb aside. ite 
Divisional Judge’ a;finding and decree; - and 
ruling that sartoras have no, right of inheri- 
tance, I restore the decree of the first Court 


-~ and direct defendants to ‚pay plaintiff’s costs 


throughout. 
Petition accepted. 
' X1) 72 PÉ. 1908; 64 P. Li R; 1908; 47 P. W. R. 
1908. p 





(s. c. 152 P. W. R.1909). - ` 
PUNJAB CHIEF COURT. 
_Sxoonp Cmk ABPBAL No. 39 oF 1909. 
8 “August 16,1909. `° > 
Present:-—Mr. Justice Johnstone. “` 
 Musámmat BHAGWAN TI—OBsecToR 
- DEFENDANT—ÅPPELLANT 
- - versus ` ' 
Magens! MACDONALD & Co.—Decres- ~ 


~- HOLDERS —PLAINTIFFS— RESPONDENTS: 
` Hindu Law—Widoww’s right of reideñnce—P recution 
‘of decree for family debt—No. right of widow to claim 


residence infamily house—Neceasity to find nature of ` 


“debt Jurisdiction —Decres. holder’s right. to reduce 


decretal amount In his sust under ‘section 288, “Crit: 


Procedure Oode—Effect- of bona fide obtuining decree 
against prima facie legal representative of a deceased 
debtor. a 

“A decree’ “obtained against a debtor or his legal. 
representative for an ordinary debt incurred in family 
affairs takes precedence of the debtor's widow's right 
of residence in the family-house left ‘by her. 
husband, - 4 y 


4 
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Where property attached in execution of a decree 
is released on a person’s objection under section 278, 
Civil Procedure Code, 1882, it is open to the decree- 
holder to reduce~his claim "ander the decree to any. 
extent he likes in order to make his suit under 
~ section 288 of the said Code- “cognizable: by a Oourt 
of a certain grade. 
Where a creditor obtains a decree for the debt due 
aguinst a person whom be believes to be the legal 
representative of his deceased debtor; the real 


, representative of the deceased, who has taken no step _ 


to gut the decree set aside within proper time, is, 
afterwards, not entitled to question its validity. 

Nthal Devi v. Shb Dyal, 86 P. R. 1907; 118 P. W. 
R. 1907; 11 P. L. R. 1908, followed. ~ 

Further appeal from the order ofthe Divi- 
sional Judge, Amritsar Division, dated the 19th 
November, 1908, varying that of Lala Gopal 

« Das, Munsif, lst Class, Amritsar, dated the 

29th May, 1908, deoreoing the claim. 

Facts.—The plaintiffs in this case were 
creditorsof one D., who died leaving a house, 
an alleged adopted gon M. and widow B. The 


plaintiffs sued M. believing in good faiththat he ` 


was the legal representative of D. and obtained 
an exparte decreeagainst him for Rs. 987 and 
interest. Though in a later suit M.’s adoption 
by. D. was not established, B. took no steps to 
get the decree set aside. In execution of this 
decree the house left;by D. was attached. 
-On the objection of B. under section 278, O. 
P. C., 1882, the Munsif released its ground 
floor for her residencé. Plaintiffs brought 
a declaratory suit which was decreed by. a 
Munsif, First Olass, Ő 
‘The Divisional Judge on appeal by the 
plaintiffs, finding that the decree was for a just 
family debts, declared the whole house liable 
to attachment and sale in execution of the 
gaid, decree. 

B.'s counsel took the following seven grounds 

A tn further appeal. 

‘(1) That the lower appellate ` Oourt ue 
` gone entirely wrong in holding that the first 
Court’s finding on issues decided against 
defendant, Musammat Bhagwanti, could not be 
impeached by her. 

‘ (2) That there is ausctataly no finding 
as to Just family debts in the case. 
“(9) That it is illegal and unjust to hold 


~ that Musammat Bhagwanti has no right of- 


residence i in the only family house left. 
‘ (4) That an ex parte decree obtained 
against deceased debtor's property by making 


. A (who is not-deceased’s legal representative) 


the only defendant in the case, cannot be 
exeouted against the deceased debtor's property 
in the hands of the legal representative, 
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“ (5) That the lower appellate Court’s 
finding on the point of jurisdiction is erroneous. 

' (6) That the widow has been trying to 
discharge a namber of debts, and under the 
peculiar circumstances of the case, her failure 
to appeal against the first Court’s decree cannot 
bar her from relying on points duly raised, in- 
her first statement. gE 

“ (7) That the suit as framed did not lie 
at all.” ; 

Mr. Fazal Hussain, for the Appellant 

Mr. Nand Lal, for the Respondents. , 

J udgment,— In this case the decision . 
of the learned Divisional Judge of Amritsar 
has been impugned on several grounds, , but in 
my opinion no one’ of them has any real 
validity, and it was not really necessary for 
me to hear the other side at all except on the 
subject of jurisdiction of- the first” Court. q | 
will take up that point first. . 

The decree was.for Rs. 987 and intro: 
and the warrant of attachment says thé same. 
Objection was made by the widow Bhagwanti 
(present appellant) and allowed. Decree- 
holder brought a suit and this has been heard 
in the Court of the Munsif, Ist Class; . whose 
jurisdiction, goes up to Rs. 1,000. It is said 
that the total sum .to be. recovered -exceeds 
Rs.1,000, and so the Munsif had no jurisdiction. 
The question was raised'on appeal in the 
Divisional Court and was decided in favour of < 
plaintiff. In my opinion.the question does 
not, in the proper sense, arise. No doubt astrict 
calculation: of principal and interest does 
amount to more than Rs. 1; 0.0,—bnt no 
figure over. Rs. 1, 000 was stated in the decree 
or in the warrant, and when plaintiff without 


- objection submitted to the jurisdiction of the 


Munsif; he must be taken to have meant’ that 
he intended,—as was open to him—to restrict 
his claim under the decree to Rs. 1,000. That 
this'is really the proper way'to deal with 
the matter is clear from two circumstances— 
(a) before ‘me plaintiff’s counsel’ evidently 
thought the total really worked, out to under . 
Rs. 1,000; (b) both plaintiff ‘and his, counsel 
said plainly that they did not want more than 
Rs. 1,000. 

This being so, it became unnecessary to 
hear appellant's “epiindel in reply after my 
conversation with respondent'a connsêl on this 
subject. 

‘There is no doubt that the Dividioaal 
Judge's judgment is not beyond the reach of 
criticism ; but he is right when he “says that 
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the present case ison all-fours' with Nihal 


Devi v. Shib Dyal-(1) and; in accordance: withthe, 


principle‘ there laid-down, this house i is liable 
forthe debt;' which ~ takes’. precedence of 
appellant’s right: of residence: : The debt was, 
as ‘far as is ‘known—the contrary hes -not 


even been’ asserted—an ordinary’ debt inċur-` 


red’ in ‘family affairs, andthe appellant’s 
right of residence is postponed :to_ it. , There’ 
is’ no “need for a positive finding 'as. ‘to ‘the 
“nature of the 
legation ig made. ` “> ` 
This disposes“ of grounds 2, 3° iid 5 of 
appeal. 
"been mentioned in argument. - rat 
< Ground '6'is an attempt to do.away with’ 
the effect of the decree.in which by implica- 
tion the decision is contained that Malk Raj 
was ‘adopted son of Dhanpat. It isa futile 
‘attempt. The fact remains' that gua pldin- 


- tiff Mulk Raj has been held finally. to “þe > 


adoptéd son of ‘that man. 

Groutd 41. overrule without any hésitation; 
Mulk Raj was ‘selected on the materials avail- 
able as the best person to represent Dhan- 
pat’s estate, and ‘this was done’‘honestly 
without any fraud-or collusion. “The decree, 
therefore, binds the estate. 

T dismiss the appeal with costi.’ 3 


> Appeal dismissed: 
TQ) 86 P. Be 1907; 118- P, W.R, 1907; IP L R 
1908. , If af iMate 4 r 


í 





pispe r A an Thi A KN kaag TER <a 
- «' (s.c. 101 P. L. R. 1909; 153 P. W. R. 1909). > 
$ PUNJAB CHIEF QOURT. . 
< O1vit Ravisi0x No. 2418 oF 1908. 
p ' June 2, 1909. . 
> Present: —Mr: Justice “Johnstone. 
MAN GAL SINGH-anp OTHERS- See 
~ +, — PETITIONERS -' 
si > DOreus o V 
HAZARA SINGH: AND onus —Prarnnis 
—RBESPONDRNTS. 
. Equity Use of a khal for 15 ost Gastown wowed 
by practice and conduct—Easement of necessity. h 
_ Where A 'allowed B for 15 years to ‘irrigate B’s 
field'by a khal’ (water course) existing in A.’s land 
and B trusting on A:’s continued ‘complaisance pur- 


chased a share in the well from which B. used to get 
water through that khal: .. 


Held, that itwas neither a caso of ‘Savant by pres- 
oription’, nor that of an “easement'of necessity,” but 


the long practice and A.’s conduct’ ‘coupled. with ‘the _ 


other evidence on the record made outaportof custom 
which- bad perfeoted B:s right in such a way asto 

A... from denying it-and to preclude the Court 
TON; interfering with iba on the ia La of equity, 


Veg, AE 


r 


debt when no. gabig al - 


Ground 7. is nonserisé “and haa’ not 
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` Petition for revision E ‘the order “of the 
Divisional’ J ndgé,’ Ambala Division, ‘dated the. 


.156h J Mar, 1908, affirming that, of Tala: Gulal 
‘Ohand, Munsif, “Ist Class,’ Tapa District 
-Ludhiana, dated the Bist - January, 


1998, 
decreeing ‘the claim. 


Mr.- Jalal-ud- Din , for the Petitioners. 

Lala Lajpat Rat, for. the.Respondents. . 

J udgment.—Thè well Jhunduwala is 
situate in “village Ghalib Ram Singh. Plain- 
tiffs have a share in the’ water of the welland 
also own a- field in: the adjoining village of 
Ghalib Kalan. Their case is that they were 
irrigating that field from that well by a khal 
which passes: between fields of defendants 
when, not long ‘befora’ suit, ‘defendants de- 
molished'a piece'of the ‘Thal ‘and stopped 
them. - They suəd' for a declaration. `” 

: Defendants admitted “that” plaintiffs “once 
watered the field -from that well by their 
permission but through another khal, and that, 
asthe field is in another village, ' plaintiffs 
cannot ‘be’allowed to use this ‘water for it. | 

“The firstCourt held thatsince'1896 plaintifis’ 


-have' been irrigating the aforesaid field from 


this: well; and that they: “are'entitled to’ do 80. 


i In‘ coming to this conclusion it overruled’ the 
A Local Commissioner: “There was also a discus- 


sior of the matter‘of: ‘the: use of the, eastern 
and western: bidh of the well;-bat “this point 
has mot been taken Horaro. -me. The result was 
a decree for plaintiffs: “Y9 ° -'- + 

The lower pa Court upheld this 
deéree on appeal, but-took a slightly: different 
view’-of the case- ‘It: called, the ‘claim ` of 


-plaintiffs:a claim toan" easement of necessity”; 


but it is'quite clear that this is not sò and that 
such a claim could not succeed. There is ‘no 
necessity to irrigate‘one’s field at, all; much 
less could it be claimed as an indefeasible 
right of-all owners-of land and shares in wells 
that, apart from castomand practice, they can 
insist upon taking water across other person’s 
lands ‘to their own: -1t seems to me clear that 


- plaintiffs’ suit, which cannot succeed as a claim 
: to an easement -of necessity ‘or an ordinary 


easement by prescription as the kkal ‘had not ` 
been used for 20 years, can succeed, if at all, 
only: as-a claim based on local custom and 
practice. « $ 8 4 hi ae 

’ Now it seems to me that the decision i 18 an 
equitable’ one -and -should not be: interfered 


with ‘onthe revision side, even if holes can - be - | 


picked-in-the-theories upon which the’ claim 
is based: The-piece of -khal-which defendants 
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‘have now demolishéd i is very short and it 
. appears to run between two fields of defen- 
‘dants. Its existence can do defendants no harm 
whatever. Fora time, variously estimated 
‘at 12 to 15 years, defendants have allowed 
irrigation by that khal. Plaintiffs, it séems, 
got the field 15 years before suit, but the share 
„in the well ‘only came to: them 8 years 
efore suit. in the interval they got 
“water from the well in suit by arrange- 
ment with owners and it was no doubt 
because they trusted to defendants’ continued 
complaisance that they purchased ashare in 
_the well.. I do not think in these circum- 
‘ stances I should act pedantically, examine the 
“evidence of practice and custom, hold: it 
insufficient, and reject tho” claim. There is 
some evidence of practice and custom and 
' considering the past conduct of defendants Iam 
inclined to hold that for the purposes of this 
‘case. custom is made out. 

For thesé‘reasons I' dismies this petition 
“with costs. $ 

- I may gay that the EER plea of de- 
fendants which wasin the first instance their 
"main, ifnot theironly’ plea, viz,, that plaintiffs’ 
‘suit mast fail becanse'the field is in one 
“village and the well in: another, has bpon 
given up ‘before me, 

Petition dismissed. 


(8. c. 1005. L. R. 1909; 155 P. W. R. 1909.) 
PUNJAB CHIEF COURT. 
Seconp Civin Apprat No, 711 or 1907. 
June 14, 1909. ‘ 
. Present: —Mr. ‘Justice ‘Robertson and ` 
Mr. Justice Scott Smith. Dui 
DAULAT KHAN —PrAINTIFP— A PPRLLANT 
versus 
Musannat MAHTAB BIBI—Derewpanr— 


RESPONDENT, |, 
` Partition —Widow’ s sncompetency to claim partition 


from Revenue Authority—Her right toclain separate 


possession—Jurisdiction of Civil or Revenue Oourt— 
Oustom—Punjab Land Revenus Act (XVII of 1887), 
8.111. 

A widow, enjoying under oustom a life-estate in 
the landed property left by her deceased husband, ig 
not entitled to claim partition from the Revenue 
Authorities under section 111 of the Punjab Land 
Revenue Act (XVII of ,1887), in respect óf her hus- 
band’s share, though she can obtain a decree ina 
Oivil Oourt for separate possession, if she can show 
. that she cannot ‘otherwise obtain full enjoyment of 
that share. 

The right of a widow to insist on partition by the 


: Revenue Authorities is a question of title which the 
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“August, 1906, decreeing planti B ‘claim. ° 
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Civil Courts alone are competent to decide.. Buta v. 
Jawani, 82 P. R. 1898 (E. B ), followed. ` 
h Further appeal ‘from, thie” ‘order of, the 
the 8th June, 1907, Tevérsing “the, dade of 
the Sub- Judge, Hoshiarpur, dated the 16th 
Mr. Ishwar Das; for the _Appéllant. i 
Pandit Sheo Nar ain, for the Respondent. 
Judgmėnt.—The facts are given‘in 
the judgmenits of the lower Courts, The 
question’ ‘before us is this. Is ‘a widow, 
enjoying under custom, a life-estate in the 
landed property left by hér decéased husband, 
entitled to claim partition under section 111 
of the Land Revenue Act from the Revenue 
authorities. We think wé must say-at once 
that the rulings quoted to us by Mr. Ishwar 
Das, the learned advocate for the appellant, 
make it clear that in general a widow has by 
custom no right to insist on a partition by 
the Revenue authorities; but if ahé can show, 
that she cannot otherwise obtain the’ ‘fall 
enjoyment of her share in the property, she 
can obtain a decree in a Civil Court to sepa- 
rate possession of her share. Thè rulings quot- 
ed in the (margin) foot note Talewand Khan 
v. Khanzadi (1), Altur Singh v. Purtapee (2), 
Kahn Singh. v. Prem Kaur (8), Mutiddi Mal 
v. Dhan Kour (4), Ranjha v. Raji (5), Nupa 
Singh v. Sobras (6), Hussan Bibi v. Fateh 
Mahamed (7), Bakht Begum v. Foja Khan (8), 
C. A. No. 378 of 1899, Buta vY. Jiwani (9) 
support this view; and in Buta v. Jiwani (v) 
it was laid, down that the right of a widow i in 
such. circumstances to insist‘ on such partition 
by thé Revenue Authorities Was 8 question’ of. 
title which the Civil Courts were competent. 
to decide. We are not prepared to canvas 
those decisions. Following thedoctrine òf stare 
dectsis we accept them, though’ we admit that 
there is agood deal to be ‘said on the other sidé, 
and that thereis one obviously inconvenient 
possibility, t.e., if a widow held not entitled 
to get partition is given separate possession 
by a Civil-Court, the other: co-sharers can, 
if displeased with the manner of the. sepa- 
ration, go at once to the Revenue Authorities 
and insist on a partition as they , could 
decently do, which.. “partition” might clash 


with the “separation” of, possession: by the 
(1) 5 P. R. 1868. (2) 93 P. R 1860. 

0 28 P. B. 1870. (4) 100 P. R. 1876. 

5) 22 P. R. 1878. (6) 116 P. R. 1879. 6 

7) 166 P. R. 1879. -` (8) 104 P. B. ‘1881, ae 
9) 82 P. R. 1893, =: v 


h, 
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: ‘Civil - Courts, ' The diafizo ib, however, very - 


remote i in face of the views, ‘expressed i in Asa 
Nand v. Kura (10); 

1 We, however, åccept the contention that tho 
weight. of authority i is in favour of the view 
“that a widow cannot claim partition i in respact 
-of her husband’s share against her husband’s 

.oo-sharers, and we agree, that ‘it cannot be 
| said that the existence of. any. such power 
“has been proved ‘by the evidenée i in this case, 
whichever way the onus originally lay. 

f, The question’ thus arises, are we bound to 
give the plaintiff the relief he seeks for i in the 
form of a declaratory | deéree? ' 


Tt is quite, clear that if the, findings ‘of ihe’ 


. lower appellate Court are maintained, ‘the 
widow must succeed i ina suit in a Civil Court 
for tlie separate possession of her share. | If 
we withheld the decree she will got that 
separate , possession somewhat more éom- 
pletely by’ the action of the Revenue 
Authorities, and the result will not’ differ 
‘very materially , “as euch partition will in no 
way increase the, interest of.the widow in the 
‘Property or giye ‘her any. ‘enhanded powers of 
aliénation. ‘There are, . however, various 
results from: a revenue partition. which would 
not follow for a separation by a Civil Court, 
80 We think that we are bound, while’ dedlät. 


ing the widow’s right to claim a separation of - 


possession | ‘in, this case ina proper Oonrt; t3 
declare by ‘decree that she is ‘not entitled: to 
blaim partition ‘from thé Revénue Authorities 
under section All’ of the Land. Revenue Aot. 
As the equities are all in favour of the widow 


and she has merely mistaken thé method ‘by - 


which she can enforce the remedy to’ which 
she is clearly entitled, while we grant the 
plaintiff his declaratory. decree, we direct 
that, each party, shall bear, their own costs 
throughout. ,.  , i 

aE ' Appeal accepted.. E 


re 


(10) 11 P. R. 1893. ' 





(s. 'c. 157 P. W. R. 1909.) Fa SA 

PUNJAB OHIEF COURT. , 

Secon OTvIL APPRAL No. 60 or 1908.. 
. ` July 7, 1909: Soe pote 
- Present:—Mr. Justice Johnstone and -s 
Mr. Justico Scott Smith. > 
ATRA AND ANOTRER—DEFENDANTS— . 

7 APPELLANTS © | +, 

T a e vereis ` i 
BAŠANT SINGH AND OTHERS PLATNTIPPS 

RESPONDENTS- 


Res judicata —Bstoppel—Decree against father binds 
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ing on : jan EE E emption—Mortgage—Sala 
_—Pre-emptor, ‘competent to prove a mortgage as a sale 
—Civil Procedure Code (Act F of 1908), 8. 11—Evi- 
dence Act (I of 1872), 5. 92 (D). > 

“< Where a pre-emption suit has been deoréed on the 
ground that an ostensible : mortgage is in reality a 
sale}, the decision i is res judicata i in a subsequent suit 
brought by the vendor's sons ‘and nephews, against 
the vendee to impugn the | alienation; they are 


. also estopped ' from urging against, their father’ 8 own 


admission therein and are not entitled to get the 
gale, set aside-if nearly whole of the consideration 


be ane 


is for- necessity. 
Under a section 92 of Act r of 1872, read with its 


_made to appear as one of mortgage. 


Further appeal from the order ‘of the Divi. 
sional, Judge, Jullundur . Division, dated the 


Ist October, 1907, reversing that ‘of Lala 


„Kesho Das, District Judge, Jullundur, dated 
the 30th: „April, 1907, dismissing plaints 
claim. 

Facts—0Oi 14th Baptamber 1893, 3B tho 
fatherând R, theuncle of plaintiffs mortgaged 
43 kanals and 16 maflas of land to one Ji 
by a registered deed of mortgage for Rs. 1,600 
out of which Rs. 350; were to .be spent by E 
on ‘sinking, a wellin. ‘the mortgaged land. .L 
Was “to enjoy all, <bhe.. produce of the: whole 
land in consideration:of: half the mortgage- 
debt, while the remaining halt was to bear in- 
terest of 4 annas ‘per cent. per Mensem which 
“YAH payable: at the time of redemption along 
with the principal and any expenses the mort= 
gagee mighti inċurin WANG the: well or well 
‘gear, te.” | ; 

The term of thee elan was 60 years, 
after the expiry of which only, but not be: 
fore it was redeemable on the mortgagors’ pay- 
ing at once: whole of the: money due to thé 
mortgagee’ onaccountof all charges. ` 
| On the 29th December, 1893, A and J, 
collaterals of B and R (defendants: in the 
present case) filed asuit for | Pro- -emptionon the 
ground that the ostensible pria was 
really a sale. 

Both B and R admitted the claim while 
L insisted ths transaction Was really a mort- 
gage. > ee 

, The: anit was, however, afterwards. com- 
promised and- a pre-emption - decreé was 
passed i in favour ‘of A. and J. A considerable 


_ time after, this Bi died. 


On 20th August, 1906, B.’s sons ‘ged 
the, present suit to impugn, the transaction of 
14th September, 1893, and asked for posaés- 
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sion of B.’s half share on payment of such 
charges as were proved to be, valid-and bind- 
-ing upon them, while as regards R.’s share 
the claim was restricted to a declaration that 
‘the ‘alienation would not bind them ‘after 
“Rus death, 

R. admitted the claim’ while A. and J. 


resisted it on various pleas. 


The First Court dismissed the claim princi- : 


pally on the grounds : 
(a) The alienation was for consideration 
a and necessity. ` 
_ (b) The plaintiffs were estopped from 
challenging the alienation by R. as 
their father was a consenting party 
toit. - 

(c) The transaction was of sale out and 
‘out. Besides B.’s admission as well as 
the finding in the pre-emption suit 
was binding upon the plaintiffs. 

(d) Tho claim was barred.by time. 


The Divisional Court agreeing with the . 


First Court on ground (a) bat differing from 
jt on the others decreed possession of whole of 


the land in dispute on payment of Rs. 1,250 . 
plus Rs. 491 subsequently spent .on the well, , 


motwithstanding thatthe plaintiff’s claim was 
. for possession of its half only. - 
` -Lala Hukm Ohand, for the Appellants. 

Mr. Morrison, fòr the Respondents. 
Judgment.--The facts 
case ‘are sufficiently stated in the judgments 
` pf the Courts below and need not be repeated. 
< The only points argued before us are those 
referred to in ,the 4th and 5th grounds. of 

appeal, namely :— 


(1): Whether the so-called mortgage of 14th. 


September, 1893, was in reality a sale? 

(2) Whether plaintiffs aro estopped from 
urging that it was a mortgage by virtue of 
the admission of Batna and Rnlia in the pre- 
emption suit and the decree.in the same suit? 

The finding of the lower appellate Court 
that the alienation was for necessity has not 
been contested by the plaintiff.: It is admit- 
ted by Mr. Morrison that if the alienation 
had originally been in the form of a gale, and 
full necessity for the same had been proved, 
then the plaintiffs could not ask the Court to 
change it into a mortgage and.allow them to 
redeem. 

There are various artifices to which the 
parties to a sale-deed frequently resort in 
‘order to defeat. the claim: of- pre-emptors, 
_and one of them is to write the deed as.one 
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< cedure. 
; - and Ralia’s admission’ in that suit’ was madoe ' 
` Singh, son of Batna, was in. 
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of mortgage. When this i is done it is open 
to a pre-emptor to allego that the ‘transaction 
was really,one of sale and was fraudulently 
made to appear as one of mortgage. -This 


.was just what the pre-emptors alleged in 


regard to this alienation, and Batna and 
Rulia admitted that this, allegation , was cor- 
rect. Lachman Das the alienee also even- 
tually admitted this and Atra and Jhanda 
were givena decree for pre-emption.. ` 

Mr. Morrison cites section 92 of the Evi- 
dence Act as authority for his contention 
that no proof could be given thab'the deed 
of mortgage was other thanit purported to be, 
bat he overlooks the Ist proviso to the sec- . 
‘As already remarked it was’ open to - 
pre-emptors to plead that the transaction was i 
really one of sale, and they did so and the 
parties to the deed admitted this, . and a de-, 
cree was passed’ accordingly. We. are ~ 
clearly of opinion that ‘the first Court was - 
right in holding that the plaintiffa, who are 
the sons of Batna, are bound by his admis-. 
‘sion in the pre-emption suit.’ In other words“. 
they are ‘estopped from'urging'now that the 
transaction was ore of mortgage, and- the.. 
decree in that suit also operates‘as a' bar’! - 
under section 11 of the Code of Givil ‘Pro-.: 
It'has not been' urged‘ that’ Batna ' 


with the object of injuring their heirs. Basant 
existence 
and ‘there was no reason: why his father 
and uncle should have wished to in- 
jare his interests. On the; contrary. the 
terms of the mortgage-deed’ are such that 
wo -have no donbt that asale was, intended 
from the very first, and it was on that account 
that Batna and Rulia made the admission. 
We, therefore, accept the appeal and setting k 
aside, the order of the lower appellate Court, 
restore that of the first Court and dismiss 
plaintiff’s claim with costs throughout. i 


Sar ie sai 
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men (8: © 164 P; W. B: 1909.) . 725° 
: “PUNJAB CHIEF COURT: 
‘Skdoxp Civi APPRAL No. 44 or 1909. , | 
“. Present:—Mr. Justice Rattigan'and ` 
`- .°" Mr. Justice Shah Din.’ © ve 
GHAI MAL—Duraxpant—Aprentant— * f 
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_' SIRI RAM anD OTHERS—-PLAINTIFES—!"* |" 
ro" RESPONDENTS. oo uth on 


Hortgage—Redemption—Mortgage-decres . based ‘on 
compromise—Merger—Oonstruction of decre2, — | 
In a-suit for possession by a mortgagee, æ decree | 
for possession was passed in favour of the mortgagee 
on the basia of a comprémise entered into-by the 
parties, The decree did not touch tho -question of 
repairs or improvements., When the mortgagors sued, 
forredemption, the mortgagee claimed the expenditure 
incurred by him in effecting repairs or improyements: * 
Heéld,’that the original mortgage did not merge in 
the deðres and that the mortgagee’s alleged right to ; 
be recouped for, the,expenses said,to have been’ 
incurred by him in respect, of the mortgaged premises 
- must be dealt with by the Court. ` | ' EOM ' 
The decree should be'construed with' reference to 
the judgment and to the written sulahnama on which: 
that judgment was based. 9, r +7 j 
Appeal from the order, of M. L. Waring, 
Esquire, Divisional , Judge, Jullundur 
Division, datedthe6th October, 1908, varying, 
that of Khan Sadulla Khan, Sub-Judge, lat 
Class, Jullundur, dated the 3rd . April 1908, 
decreeing theclaim,on payment of Rs. 1,291-8., 
-Messrs. Shah, Nawaz: and Daulat “Ram, for. 
the Appellant. i why to ie 
R: S; Pandit, Sheo Narain, forthe Responds, 
ents. es ee eee yet 
.Judgment.—the facts of this case: 
are ‘fully: and'accurately stated in thejudgment* 
of the Subordinate Judgeand for the purposes ` 
‘of thé decision of-this appeal it~is unneces-- 
sary to recapitulate them.: — mete fe 
“On behalf of the-respondents, it is conceded 
by Pandit Shéo Narain ‘that the Divisional: 
Judge is in error in holding that the original 
mortgage; ‘dated: the’ 16th April, 189, has’ 
merged in the decree, dated the 6th January, 
1896, and that according to'that decree the 
plaintiffa are entitled to redeem the house in 
dispute on payment of a sum of Rs. 200 only 
without any reference to the expenditure al- 
leged to have heen incurred by the mortgagee, 
Gahi Mal, in effecting repairs or impro vements, 
It is admitted that the decree aforesaid does 
not touch the question’ of repairs or improve- 
menjs, and that even on the finding. that in 
the face of that decree the interest claimed by- 
the mortgagee could not be allowed, the Divi- 
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sional Judge should have proceeded to. deal 
with the mortgagee’s alleged right to be 


Y recouped for the expenses. said to-have been 
‘~November 8, 19097 © 7 7 8 i 


incurred by him in respect of the mortgaged. 
premises’ before a decree for redemption was 
passed. Tothis extent, therefore, the judgment 


“ of the learned Judge is admittedly erroneous,’ 


and the case must be remanded with a direc- 
tion to him‘to come to a clear finding on this 
part of the mortgagee’s claim. : i 
'As regards the question of the liability of 
the mortgagors to pay interest’ to the mort- 
gagee on the principal sum in accordance with 
the terms of'the mortgage .deed -before re- 
demption is allowed, -we think, after giving 
our best consideration to the argument ad- 
vanced by Pandit Sheo Narain, that the mort- 


H 


‘gagors cannot be permitted to redeem the 


house in dispnte without paying to the mort- 
gageo. the amount of the interest of szafa 
claimed by him in addition to the mortgage 
debt. The decree'of the6th January 1896 
has to be’ construed ' by reference to the 
judgment of the same date and to the written 
sulahnama onwhichthat judgment-was based, 
and construing it im that light, it seems to us 
to be clear that: what.the decree provided was 
that if the mortgagee (Gahi Mal). paid the 
mortgagor (Kundan) Rs’ 25 within 8 days 
from the date-of ‘the decree, the latter was 
bound to execute a sale-deed in respect of the 
mortgaged premises:in favour of the former 
and to’ get it registered, the consideration for 
the sale being in that case the mortgage debt 
plus the amount of the interest’ that had ac- 
crued thereon under the mortgage-deed plus 
the additional Rs: 25, but. that in’ the event“ 
of the mortgagee not paying the sum of 
Rs. 25 to: the mortgagor within the stipulated 
period of £ days, the mortgagee shall los2 the 
‘interest to: which ‘he was entitled under’ the: 
deed -aforesaid and the house should be 
considered ‘as mortgaged forthe principal sum 
of Rs. 200 only. It was-further laid down 
that-if, notwithstanding the offer of Rs. 25 
by the mortgagee to the mortgagor within 8 
days, the latter failed to execute a- sale-deed 
of the house in favour of the former as agreed 
upon between the parties, the mortgagee was 
to obtain possession of the: house in his capa- 
city of mortgagee in lien of Rs. 200 the 
mortgage debt, plus the amount of interest 
that should be due to him under the terms of. 
the deed of 1889. The consequences of the 
omission on the part of the mortgagee to offer 
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to the mortgagor the sum of Rs. 25 within-the 
stipulated period of 8 days were, according to 
the true construction of the compromiseand the 
. decree, so serious to the ‘mortgagee that upon 
' the material before us we can cometo no other 
conclusion than that he must have made the 
required offer within 8 days to the mortgagor, 
‘ and that it was the. mortgagor who failed to 
execute the sale-deed as agreed upon by him. 
On this point the conduct of’the latter in the 
course of the execution proceedings initiated 
.by the application’ of the mortgagee, dated 
the 5th July, 1896, is of great importance; as 
it shows that he (the mortgagor) was unwil- 


ling to sell the house to.the mortgagee so long 


as some satisfactory arrangements could not 
be made for the residence of his mother, who 
was living in the mortgaged premises, insome 
other house. . That being the-case, it was the 
mortgagor and not the mortgagee who failed 
to carry out the terms of the compromise, and 
under those circumstances the mortgagee was 
entitled to obtain possession of the house, 
which heactually. did obtain in execution of the 
decree of the 6th January, 1896, in lien of the 
mortgage debt and the interest due thereon 
under the deed of mortgage. 

, We accordingly hold, in agreement with 
the Court of first instance, that the plaintiffs 
are not entitled to redeem thé houre in snit 
without paying to the mortgagee, in addition 
to the principal mortgage money, the amount 
of theinterest claimed by the mortgagee, which 
amount, itis admi{ted before us, is correctly 
calculated at Rs. 331-8-0.: 

As the decision of the Divisional Judge 
proceeds upon a preliminary point, on which, 
as we have shown, he has come to a wrong 
conclusion, we accept the appeal and setting 
aside his decree remand the case under Order 
XII, Rule 28, of the Code of Civil Procedure 
for decision on the merits in accordance with 
the foregoing remarks. 

, _ The stamp on the memorandum of appeal 
will be refunded. Other costs will be costs in 
the cause. i 
Appeal accepted, cause remanded. 
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(s. c. 165 P. W. R. 1909.) - 

PUNJAB -CHIEF COURT? __ ‘ 
MISOBLLANEOUS Cryin Appzan No. 585 e 

3 or 1909. | 
November 17, 1909. -> | 
.___.-Present :—Mr. Justice Johnstone. > : 
UDHE SINGH—Dezrexpant—Appxtnikr | 


versus °° pete a s 


“PURAN GHAND—Pratwripr'—Ristoupenr, À 


Foreign judgment, -sint on—Jurisdiction—Burden’ 
of proóf—Fořeign judgment ex parte—Civil -Pro., 
we Code (Act V of 1908), s. 14—Rétrospéctive 

ect. Aa rants 

A plaint was presented in 1895 in Ludhiana; at the 
hearing all the parties were present and the question 
of jurisdiction being raised, the plaint;was returned, 
for presentation, without any protest, to thé. Nabha 
Court which, in 1898, passed an ea parte decrea against’ 
defendant, ee - Ngan ie 
_ The plaintiff then filed a fresh suit-on this foreign 
judgment. , Held: : ; ee te Oi, 

(1) That the plaintiff's suit could not, be held ag 
based on the original plaint of 1895 but was based ott. 
the ex parte judgment of the Nabha‘Court. ` 7 


(2) That under the ‘old Code, the; burden of” 
proving jurisdiction of the foreign Court lay on the ` 
Plaintiff when the. issue was tried in-tho firat Court; 
and that the subsequent change of law in section 14° 
of the new Code did not také effect retrospectively. . 

(3) That although the initial onus was on ‘plaintiff, 
still that onus was shifted by thé fact of tho plaint ' 
having „been réturned by the' Ludhiana Court for 
presentation to the Nabha Court without any. protest. 

„ (4) That the fact of the deorea being ew parte was 
in the circumstancesimmaterial. : 


-_- Miscellaneous appeal from the sider of the 


Divisional Judge, Ambala Division, dated 
the 24th February, 1909, reversing that of the 
District Judge, Iindhbiatia, dated the - 13th. 
April, 1908. > ; ee 4 
y; R. S. Pundit Sheo Naran, for the Appel-' |, 
ant. ’ ee as ‘ 
Mr. Gurcharan Singh, for the Respondent. 
Judgment.—Plaintift brought this- 
suit on the basis of a judgment and ‘decree 
of.the Nabha Court awarding him Rs. 1,657," 
‘against defendant and dated 12th July: 1898," 
To this suit defendant opposed the following ` 
pleas :— i 4 an 
(a) No decree can be given in British 
Court on an er parte foreign- judg- 
ment... -> ht OS iat i 
(b) Copies putin by plaintiff are not ` 
. admissible in evidence: 4 
(e) Decision in Nabha. Court was not on. 
the merits, and _ e ii 
(d) was contrary to justice. . © e =i 
(e) That Court had no jurisdiction over 


a 


+ 


aS defendant, 
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(f) The British laws were ignored and 
contravened i in that Court: 
(g) The decree was obtained by fraud, 


A and 


(h) to follow it would cause injustice. 

The first Court held that it was for plain- 
tiff to prove (1) that the suit based onan 
ex parte foreign judgment was maintainable, 
(2) that defendant could not object to the 
jurisdiction of the Nabha Court, (3) that the 
Nabha Court had jurisdiction; and it found 
that plaintiff had not proved these things, 
and so dismiased the suit. 

The learned Divisional Judge fegan by 
holding that the suit was really based on the 
original plaint of 1895, 
note, was, presented in the Lüdhiana Court 
and returned for presentation to the Court 
of , Nabha, - and that if the suit was not 
maintainable upon the foreign judgment, 
plaintiff could fall back upon that plaint. 
He then went on to find that the suit was 
maintainable as laid, that under section 14, 
new Civil Procedure Code, the onus of proving 
want of jurisdiction in the Nabha Oourt 
lay on defendant, who had not discharged 
and that, therefore, the case should go back 
to first Court for decision on the merits, 
under section 562, old Civil Procedure Code. 

Nowin my opinion the Divisional Judge 
has fallen into two errors, though I intend 
substantially to uphold his final order. 
First, he has gone’ wrong in saying plain- 
tiff’s suit is really based on his plaint of 1895. 
It is not, at most plaintiff can, if this suit 
‘fails, bring a fresh suit on his original cause 
of action, asking the Court to exclude, in 
computing limitation, the year spent in 
prosecuting his claim in Nabha. Secondly, 
it is not permissible to apply section 14 of 
the new Code in the circumstances. Under 
‘the old Code the burden of proof was upon 
plaintiff to shew the Nabha Oourt had 
jurisdiction, and it would be unfair to treat 
the matter of onus asit is treated in the 


‘new Code and so give the new Code this 


sort .of retrospective effect. Of course, if 
‘the issue, was to be tried again now, the 
new Oode would apply ; but we cannot fairly 
‘apply the new Code tothe proceedings in 
the first Court between 1904 and 1908 and 
“decide against defendant because he, did not 
then discharge an onus not then laid upon 


him bythe law then in force. 


Nevertheless, the burden of proof “did in 
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the last resort lie upon ‘him in the first 
Court to prove want of jurisdiction in thé 
Nabha Court. The initial onus was on plain- 
tiff, but ia my opinion, this onus was shifted 


| when plaintiff shewed beyond all doubt 


that, when the case was bofore the Ludhiana’. 
Court in 1895, allthe parties were present 
and the question of jurisdiction was somehow 
raised, probably at instance of defendant or 
a then co-defendant, and the plaint was re- 
turned for use in Nabha-without any protest 
by any person present. The onus being thus 
shifted, defendant did nothing~to discharge 
it. I find that the Nabha Court had jurisdic- 
tion. 

The Divisional Judge found that the suit 
was maintainable. I hold this too, because— 

I. The Nabha Court had jurisdiction. 

11. The fact of the decree being ex purte 
is, in the circumstances, immaterial. 

111. Dacision was obviously on the merits. 

The other pointsin defendant’s pleas are ` 
apparently still open for discussion. 

“With these remarks, which the first Court 
should carefully note, p dismiss the appeal, 
but without costs. 


s^ Appeat dismissed. 





(s. 0. 26 P. W. R. 1909 Cr.) 
PUNJAB CHIEF COURT. 
MISCELLANEOUS ORIMINAL PETITION No. 91 
or 1897. 

November 12, 1897. 

Present:— Mr. Justice Frizelle. . 
NIZAM DIN—AccusED— PETITIONER 
Í ` © versus 


EMPEROR —Prosacuror—RusponDunr. 


` Tout—Evidence. 


A person cannot be deel a habitual tont when 
evidence of his being so is vague and general, while 
there is the testimony of apparently respectable 
witnesses to the contrary. 


Miscellaneous petition for revision of the. 
order of the Sessions Judge, Sialkot, dated 
the 28th August, 1897, declaring petitioner 
to be an habitual tout, under section 36, Act 
XVIII of 1879 as amendod by Act XI of 
1896. 

Order.—I have perused the proceedings 
‘with reference to this man’s entry in the 
list of touts. The evidence that he is a 


habitual tout is vague and general, while 


there is a good deal of apparently i las 
‘evidence that he is not atout. 
request the Divisional J udge to again 


Wu 
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. call the witnesses who have deposed that he 
is a tout, question them as to how they know 
this, in what way petitioner practises as a 
tout, and for-what persons he does so or is 
reported to do so. The proceedings of this 
further enquiry“to be forwarded to this 
Court with Divisional Judge’s opinion. 
Petition allowed, cause remanded. 





N 


(s. 0 27 P. W. B 1909 Or) 
PUNJAB CHIEF COURT. 
Oriminan Revision No. 686 or 1900. . 
December 14, 1900. 
| Present :—Mr. Justice Harris. - : 
` BAISAKHI RAM—Accussp— KANG ONEN 
TENGUS 


EMPEROR—ProstoorTor—REsPONDENT. 
Tout—Ewvidence—Power of Chief Court to interfere. 
The evidence of an ordinary witness tothe effect 
- that a Barrister pays a person commission'on any 
case brought to him,.while the Barrister himself 


denies the fact, is not n to declare that person, 
- a habitual tout. 


Petition for revision of. the order of the Dis- 
 trictMagistrate, Jhang, dated 24th March, 1900. 
Order.—tThe further enquiry directed 


by this Court’s ordér of the 10th September , 


* -Jast has been made and Mr.-S. Lal, Barrister- 
at-Law, has been questioned in this Court. 


Owing to the form of this Court’s order ` 
- which did not direct a fresh decision on the, 
merits it becomes necessary to decide the | 


case here on the merits. 

A perusal of the fresh evidence taken 
shows that only one, witness (Maha Singh) 
alleged that the petitioner’s employer Mr. 
Sham Lal, Barrister, used to pay, the 
petitioner commission on any cases brought 
to him by the petitioner. That Mr. Sham 
Lal here denies, alleging that petitioner was 
“his munshi on pay of Rs. 10 per mensem, 
and though Mr. Sham Lal may perhaps not 
be regarded as wholly’ disinterested, his word 
is presumably better than that of Maha 
- Singh who was probably a rival of the 
petitioner. The cross-examination has also 
considerably weakened the evidence of 
general repute and o suspicion certainly 
arises that the case has been started through 
‘enmity. As the record stands I do not 
consider the evidence will bear the finding 
that the petitioner is a tout within the defini- 
' tion in section 1 Act XI of 1896. . 

* J may note that had the District Magistrate 
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AMOLAK RAM V. EMPEROR.. | 


in the first instance given Basakhi. Ram an 
opportunity of defending himself the record 
would have been complete and- this Court,” 
would probably have refused to weigh the’ 
‘evidence, [See Ohanan Das v..-Crown (1)]- 
As.the case stands the. order. of the District 
Magistrate is set aside. 

. Revision allowed. 


(1) 8 P. R. 1900 00 (Cr) 





` (8. 6.81 P. W. R. 1600 C25" 
PUNJAB CHIEF COURT. 


MISCELLANEOUS CRIMINAL APPLICATION ‘No. 242 f 


or 1909. tome 
August 21, 1909. "? 2. 
_ Present: —Mr. Justice Johnstone and 
Mr. Justice Williams. o 
“AMOLAK RAM—Aocused—Petrrioner 
versus 
EMPEROR—Prospouror— RESPONDENT. 
Legal Practitioners Act (XVIII of 1879) as amended 
by (Act XI- of 1896), s8. 13, -14—Jtirisdiction—Com- 
petency of District: Judge to enquire into a charge of 
miconduct—Toutism—Ohief Court’s power of, revision. 
Section 14 of Act XVIIL of “1879 applies to all 
clauses of section 18 as ainended by Act XI of 1896. 
When any of the charges mentioned’ in section 18 
of the said Act is brought to the notice of any Court 
within whose local limits a pleader is ordinarily 


practising, the presiding officer has jurisdiction to” 
~- proceed against the pleader under section 14 and can 


report, in the manner prescribed thereunder, to the 
High Court for suspending or dismissing sich pleader 


- incase' the charge is made out. 


Southekar Krishna Rao, In re, 150. 16%,” e. 0.); 
141A. 154, Purna Chunder Pal, In re,- 27 0 . 1028; 
40: W. N. 389, distinguished 

In acting under section 14, tho Oourt i is.bound to 
hold, preliminary inquiry in , order to find out 
distinctly what isthe charge, ‘and after satisfying 
‘itself’ that it is prima facie a true one, but not before, 
the Court can proceed to: issue notice ‘required in 
paras. 1 and 2 of the same section. Such a notice if 
issued on a vague report is liable to be set aside on 
revision by the High Court. | - 

Ii order to sustaina charge under, dansè (c) of 
section 13 the gratification paid to the tout must be 
“out of any fee-paid;.or payable to a, pleader’’* but 
does not include a payment made, out of the 
munshiana of a pleader’s munshi. 

Miscellaneous application for’ reversal of 
the order of Mirza Zaffar Ali, District Judge, 
‘Lyallpur, dated the 14th May, 1909, sending 
notice of charge to Lala Amolak Ram, P ipader, 
Lyallpur. 

Messrs. Lal ‘One R. B. and Sukh Dyal, 
` R. S., for the Petitioner. 

Mr’ Petman, for the Respondent. 

- Judgment.—on 14th May fst two 
lenders, Lala Durga Bal and Lala. Devi 
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AMOLAK RAM t. HMPERGR.* “` > 
Dita: Mal; made statements -to the. District 
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‘except as aforesaid, or with any such: miscon- 


'y Judge, . Lyallpur,, regarding’.the conduct. of ‘duct as’ aforesaid, the:presiding officer .shall 


one Lala‘ Amolak’ ‘Ram, pleader.. Lala’ Darga. ‘send-him-a copy of the charge, &c., &c.”: It 
“Bal said that in his presence in the Bar. room -` is argued. that this covers only clanees (a) and 
Lala :Amolak Ram admitted that he had. paid -: (b) of section. 13, whereas Amolak Rem ig 


‘Ra: ’3 to Fagir' ‘Chand (munshi of another - 
legal practitioner) ' “who. accompanied. 8 
client to :his ‘house,’ Amolak Ram -also 
explaining that he had paid Faqir Chand 
this money because his (Amolak Ram’s) 


charged; if at. all, “with the acts contained in 
clause K c) or(d) and that,' therefore, the Dis- 
trict Judge is not empowered to deal with the 
matter. at all, We have been referred to 
Southekar Krishna Rao, In re (1) (at page 


. -Upon this the District Judge 


' ac 


| Anidlak, Ram ,put in’ various ‘pleas, among 
them one impugning the jurisdiction of the 


own munshi being absent Faqir Chand did ` 157) and Purna Ohunder Pal, In re (2) (at pages 
some work for him.., - 1028 and 1041)and we ave heard arguments. 
Lala ‘Devi’ Ditta Mal: Said that be „was, . In our opinion the word “* misconduct” fully 
informed by a munshi that Fagir Chand had covers clauses: (c), (4) and (e) of section 13. 
iniroduced a ‘client: to -Amolak Ram and that. The acts therein detailed are acts of miscon- 
‘ in consideration “thereof.” “Rs. 6 was paid duct. - When'the Legislature insérted clauses 
to him by the latter,” “ as munshiana,” and (€) to (e) in’ section 13, it must -have consi- 
that’ Lala ‘Atdolak Ram, when asked to, eeplain dered the éffect upon koki 14 and it deliber- 
said that Faqir Chand had written some papers ately left that section unaltered.: ' No doubt, 
for a client . and a relation of his and so he when “section” l4 was. originally framed, 
‘allowed Rs. 8'to.be given to him.” |’ , “misconduct as aforesaid”. could have meant 
without . only the A Pipe in 
further enquiry wrote an: order issuing notice “now” clause (b): section 13; but’ the 
to Lala Amolak Ram with’ reference to the pas pan added A other specific ‘classes 
i charge” of paying Rs. 8 to Faqir Chand, ` misconduct”, in’ section 13 and’ chose 
in. consideration of his. having introduced 8 ga leave section 14 as it stood meaning thereby 
client to him.” _ to let it be known that- the word “ misconduct” 
' On thé “date ` for ' hearing’ (2nd J une), l was ‘ wide enough to-cover all the new clauses 
‘as well as (b). ‘In the authorities quoted to- 
ug we can find’ no definite ` pronouncement 


ae District: Judge. On 8rd June, the District which we mus follow which is contrary to 


It udge overruled this objection and fixed’ 10th ‘theabove view. We hold, therefore, that the 
„June for proceeding with the case and ordered District Judge was right i in holding that he 
the personal appearance . of- the -pleader. | had jurisdiction, ‘ 


what is < 


: Against these orders.of 14th May and 3rd 


` ‚June, Lala Amolak Ram moves this ' Court. 


He again raises the question of jurisdiction. 
and.we will first. dispose of it. The Legal 
Practitioners’ Act was enactéd'in 1879. Tt 
was amended by' Act XIof 1896, when certain 
important alteratións were made. As. amended` 
section 13 contains six clauses (a) .to. De 


: ‘before amendment it contained’ only what are 


' now clauses (a), (b) and(f)... At the same time 
section 36 was radically- altered. ‘Amended , 
it. made criminal offences, ‘triable ` by: any , 
Magistrate, acts. which under amended section ` 
13 aforesaid ‘came.into the new ‘clauses of that 
section, and these acts ceased to be criminal 
offences punishable under section 36. N ow , 
section 14 of the “Act is the one ‘under which 
the District Judge was ‘apparently áctingin 
_ the present cage. Taking, the. essential parta | 
of it; it runs thus:— “If any. such pleader is, 


` gharged‘in such Oourt with taking iastractions j 


‘ But wedo not think he has dealt with ` 


„the case in the manner’ contemplated by the 
“law. He took two rather vague statements by 
two pleaders and without enquiring into them 
~ issued process and ordered the personal 
“attendance of the pleader. In our opinion 
“he should first have held preliminary enquiry ` 
“and have satisfied himself that the charge - 


| made: was prima facie a true one before he 


issued any notice io Amolak Ram. He should 
“also have carefully. considered whether clause 
‘(¢) really applied to the case, seeing that - 
there the gratification paid to the tout must 
“be. “out-of any fed “paid or. payable” to the 
| pleader. 'Hére the ' ‘allegation of Amolak Ram 
‘appears to.be that it was munshiana, or paid 
; out of the miunshiana due to Amolak Ram’s 
“own absent munshi. 


We direct ` then the. District Judge tó 
: (1) 16 0. 152 (P. O); 14 I; À. 
-fa 27-0, 1028; 4 O, WN 389, ee ; 


on 
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cancel his order of 14tn May, 1909, sending 
‘notice of charge to Lala Amolak Ram, and 
order tho District Judge before issuing notice 
to make the preliminary enquiry indicated 
above and to come toa clear finding that 
“there is a prima facie case strictly within the 
_ four corners of section 13 (e). 


No costs. 
Application allowed. 


(s. c. 167 P. W. R. 1909 Cr.) 
PUNJAB CHIEF COURT. 

Second Orvin Appean No. 1188 or 1908. 
November 2, 1909. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shah Din. 

RAM BHAJ— DRrEENDANT— APPELLANT | 

versus ` i 

” NAND BAM AND OTHERS——PLAINTIFFS— 

_ RESPONDENTS. 

Custom— Alienation—Sale by widow of a childless 
‘proprietor of Gahlan got in Mauza Chhapra, Tahsil 
Thanesar, District Karnal—Pattidars as members: of 

_ of hia got not competent to object. 

No custom prevails among Jats of Gahlan gof, in 
Mauza Obhapra, Tahsil Thaneser, District Karnal, 
whereby tho pattdars merely as members of the got 
“of a childless proprietor: ars entitled to contest the 
-alienation by his widow of his ancestral property on 
the ground of.there being no “necesity or otherwise. 

Kirpa v. Ude Ram, 77 P.-R. 1896; Shaman v. 
“Sardha, 61 P. R. 1898; Haram Singh v. Partab Singh, 


ee R. 1906 ; 129 P. L.R. 1906 ; Nihala v. Ruhmat-- 


whak, 187 P. B: 1908 ; 20L-P. W. R. 1908, followod. 
Lelma, v. Kishan, 78 P. E. 1888, distinguished.. 

Furtler appeal from the order of S. Clifford, 

, squire, Additional Divisional Judge, Delhi 

Division, dated the 8rd July 1908, confirming 


i 


that of Hafiz Mohammad Yusaf, District 


„Judge, Karnal, dated the 4th of April, 1908. 

Mr. Bent Pershad Khosla, for the Appel- 
lant. 

Mr. Harris, for the Respondents. 

. Judgment.—the Courts below have 
-concurrently. found in this case that there 
was no legal necessity for the sale in dispute, 
„and no attempt has been made before us to 
‘show that this finding is erroneous. 

The only two questions, therefore, which we 
have to determine, and to which the argu- 
-ment on each side was limited are first, 
‚whether the plaintiffs are, as they alleged 
in their plaint, the collaterals of Lekhu, the 
‘deceased husband of Musammat Giani, and 
gecondly, whether, if they are not proved to 
be Lekhu’s collaterals, they are entitled, as 
anembera of the Gahlan got. and as pattidars 
in pathi Gurdial of Mauza Ohhapra, to 
vontest the alienation in suib made- by the 
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widow of Lekhu. “On the first question, we 

have no hesitation in agreeing with the lower 
Courts in holding that the pedigree-table 
propounded by the plaintiffs has not*, been 
proved, and that they have failed to establish 

their relationship to the deceased Lekhu. On 
the second question,-after a careful considera- 
tion of the authorities cited on each side, 
with special reference to the history and the 
construction of the village in which the land 
sold is situate, we are of opinion that the 
plaintiffs have failed to discharge the- onus, 
which Mr. Harris frankly admitted, lay. upon 
them, of showing that they as co- “sharora in 
patti Gurdial land as Gahlan Jats have 
locus standi to. challenge the alienation in 
question.” The decision of this Court which 

marks the nearest approach to the position 
‘taken up by ‘the learned Divisional Judge in 
this case is Lehna Wee ‘Kishan (1), but that 
decision, as has been pointed out in soma 
later decisions of this Court, [e.m, Kirpa v. 

Ude Ram. (2)], had reference to the peculiar 
facts of the case then before the learned 
Judges, and cannot be, applied to, cases when 
circumstances ‘are not identical. The true 
principle which governs cases, similar to the 
present, has been laid down in Kirpa v. Ude 
Ram (2); where the question of ‘the alleged 
r or pattidar to succeed, to 
thevestate left bya childess proprietor i in 8 
thulla or patti is elaborately discussed, and 
that principle has consistently ‘been followed 
in this Court ever since. (See Shaman v. 

‘Sardha (3); Harnam ‘Singh v. Partap. ‘Singh 
(4); Nihala v. Rahmatullah (5). The 
history of the village in which the land: in 
dispute is situate, as set ouf at page 5 of 
the printed. paper book, shows “that the 
village was originally founded . by Jats 
(Gablan got) and Brahmans, and that 
between 1850 and 1887 it passed ' from the 
stage of incomplete pattidart tenure to that of 
incomplete bhatchara tenure, thus showing 
that the original character of a compact pro- 


prietary body was gradually, altered by 


the introducton, from time to time, of land 
owners belonging to different tribes. ` In patti 
Gurdial itself Jats of the Chhachara- got 
have got a footing, and in the other patti, 

that of Raja Jats, no less thew 3 gots and 4 


(1) 78 P. BR. 1888. 
- (2) 77 P. R. 1896. , 
HTT: E. 1898. . 
4) 102 P. R. 1908; 129 P. L. R. 1906. | 
(2) 187 P. me 1903, 201 P. W. R. 1903. i 
jk. iat 
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Brahmans’of got Khoshail are met with. 
Under these circumstances, it is impossible, 


to hold that the compactness of the village >- 


community, either in any one of the two 
pattia or in the village, 
so as to give the members of the proprietary 
body of a particular got as such the right to 
control the acts of the widow ofa deceased 
childless proprietor. belonging to that got. 

For the foregoing reasons we hold that the 
plaintiffs in this case have failed to prove any 
custom by which they are entitled as Gahlan 
Jats owning lands in patti Gurdial to con- 
test the alienation in dispute made by 
Musammat Giani and accordingly accepting : 
the appeal, we dismiss the suit with costs 
throughout. 


Appeal depict. 





(8. 6. 35 P. W. B. 1909.0r. ; 8 P. R.1910 Or.) < 
PUNJAB CHIEF COURT. 
CRIMINAL Reviston No. 1070 or 1909. 

October 6, 1909. . 
© Present:—Mr. Justico Johistone. ; 
ABDULLAH AND oranrs—Aocusrp— 
PETITIONERS | 
BS Assos pad , > versus TRT. h 

EMPEROR--PROSECUTOR— RESPONDENT. 

 Oruninal Procedure Code (Act V of 1898), 88. 62, 143, 
190, 191, 528 (3)— —Police Repcrt—Transfer of case— 
Notice, 

Under section 190 (b), the term Police Report does 
not necessarily mean only a chalan, but inclndos 
also a Report by the Police under section 62 of the 
Code of Criminal Procedure, 1898. ‘Clause (c) of the 
former seotion cannot possibly cover ‘a oase of infor- 
mation derived from the Police and does not oblige a 
Magistrate to proceed under seotion 191 of the Oode 
and ask the acoused whether ho. consented to be 
tried by him. ; 

' The rule that notice should be given before a 
criminal case is transferred at the instance of a party; 
does not apply where the District Magistrate suo moto 
withdraws it to his own file or transfers or re-trans- 
{fors it from one Court to another under his control. 

Under section 528 (3) reasons’ for transfer “should 
be recorded; but omission to record reasons does not 
necessarily vitiate the order of transfer and the 
superior Court can call for the reasons. 


~ Petition for revision of the order of the Ses- 
sions Judge. Rawalpindi Division, -dated the 


17th August, 1909, affirming that of the District R 


Magistrate, Attock, dated the 2nd August, 
1909, transferring the case from the Oourt 
of the Tahsildar, Magistrate, Pindigheb, to 
the e Court of the Snb-Divisional Officer, 
Pindigheb, Ka gg ok e ae 


INDIAN OASES, 


has “been preserved : 


a 


Messrs. Pestonji Dadabhey ‘and | Obedullah, 
for the Petitioners. 


Messrs. Broadway and. Miran, Bakish, for. 


the. Respondent. 
Judgment.—in order 


giving -a brief history of it. In June last it 
-was reported to the Superintendent. of Police, 
Attock District, that, some 30 men had col- 
lected at Damail in the mosque and had been 
detained there as they werearmed and pro- 
bably contemplated some crime., This was 
done under section 151, Criminal Procedure 
‘Code. On intimation of this under section 62, 
Criminal Procedure, Code, to the Sub-Divi- 
sional Magistrate, “hé‘ ordered the police to 
chalan under sectior 143, Indian Penal Code, 
and this was done on 29th June. : Two wit- 
nesses were examined and then thé.case was 
postponed because the’ accused said they in- 
tended to apply to higher authority for the: 
transfer of the case from thatto some other 
Court. The Magistrate at the same time 
called “upon each accused to fornish bail in 
Rs. 500. 

The District Magistrate, to whom appli- 
cation for transfer was made, rejected it, but, > 
at the:same time: asked the Magistrate to. 
explain why he had fixed the security-so ‘high ; 
in so “trifling” a case and also hinted that. 
the case was one triable. by Tahsildar (2nd. 
Class Magistrate). ‘This was on 9th July. |, 

On 24th July when the case was again 
called by the Magistrate, he noted that there; 
was a press of werk in his Court,and that, 
as the'case was triable by a Tahsildar, it 
should be’ transferred there and: he heard ib, 
on August:. 5th. i 

On 2nd’ “August, the District Magistrate’ 
again took ` cognizance’of the matter,’ 
though no..’ application . had > been ap-. 
‘parently made ‘to him” by. the. “prosecu-: 
tion or’the ‘defence, and, without giving any, 
reasons, directed that thè case should at once 
be sent back to the Sub-Divisional Magis-: 
trate for trial by himself. This was done 
without notice to either party. 

On 17th August somé,or all, of thæaccused 
persons applied to the Sessions: Judge 
against this or der, pointing out (a) that the 
order disclosed no reas ns or source ofin- 
formation and was; therefore, ultra uires; (b) 
that: the order was contrary to the-order of 
9th July of the same Officer, (c) that the 
orders of 7th and 24th July were sannd and 


1095. 


to -explain 
clearly my views in this‘case, I must begin by: 
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gave good reasons. This petition was reject- ` 


“ed onthe ground that “the District Magis- 


trate is merely directing the Sub-Divisional -` 


Officer to carry out the orders originally 
given him.’ 

The accused have now come up here with 
a. further petition demanding cancellation of 
the order of 2nd August and the trial of the 
case by the Tahsildar. Summarised the 
reasons given are: 

(a) The accused have no hopes of a fair 
trial by the Sub- Divisional Magis- 
trate. 

(b) No notice was given to accused to 

4 show cause against the order of 2nd 


i. Ê August. 7 i 
- (c) No “reasons” are assigned in that 
- order. 


- (a) Here two lines of argument are adopt- 
ed; both equally futile aud absurd. The 
first is the technical and legalargument. It 
ja said that, when the Sub-Divisional Officer 
listened to the information given by the 
Poliée ond ordered them-to chalan under 
section 143, Indian Penal Code, he acted under 
clause (e), section 190, Criminal Procedure 
Code, and so was bound to` proceed under 
section 191 and ask accused at the commence- 
ment of the case whether, they consented to 
be tried by him. This seems to me mere 
nonsense. Clause (c) expressly refers to in- 
formation “received from any person other 
than a Police Officer; and cannot possibly 
cover a case of information derived from the 
Police. Further, the case clearly comes 
under clause (b). 

The Magistrate heard a “ Police report, ” 
There is no ‘foundation for the idea. put 
foward by Mr. Pestonji that a “Police report” 
here means only `a chalan. I see no’ diffi- 
culty in calling a “report” by. the Police 
under section 62, Criminal . Procedure: Code, 
a “ Police report.” Thus, no positive legal 
bar exists to the trial of the case by. the Sub-. 
Divisional Magistrate, and' he was not at 
all bound to give the accused any option as to 
whether they would be tried by him or not. 
: The second line of argument is that in the 
circumstances the accused, knowing the Sub- 
Divisional Magistrate had ordered their chalan, 
Have a reasonable apprehension that the Sub- 
Divisional Magistrate has already formed an 
opinion adverse to them and so they. will not 
baye a fair trial, This is to my minda pre- 
posterous _ Proposition, The Sub-Divisional 
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Magistrate is not shewn to have expressed any! 
opinion upon the guilt or innocence of the - 
accused : he merely said in effect that, 6n the 
allegations made by the Police and’ said’ by: 
them to be provable by’ evidence, the case 
seemed one of unlawful assembly and should: 
be chalaned as such. In my opinion there is 
absolutely no ground why the accused should. 


. fear they are not going to be opoh 


a 


dealt with. 
(b) No doubtithas been ruled—See Bakhska 
v: Tahlu Ram (1), and elsewhere that, 


though there is no statutory provision to: 
this effect, ` notico should ba given ’to the 


` opposite party before an application for trans- 


fer of a Criminal case is granted. . But ' here 
there:was no application for transfer. The 
District Magistrate fully explains in his, note 
of 21st September how the transfer to the 
Tahsildar came about and why the re-transfer 
to the Sub-Dijvigional Magistrate was ordered. 
The distinction between a case of this sort and: 
a case of transfer at, the instance of a party is. 
clear enough without reference to any author- 
ity, but {may quote Crown v. Kappumuthu 
Pilui-(2). The ruling quoted by Mr. Pestonji 
on the other side, Imperatriz v. Sudashiv Narain 
Joshi (8), is concerned with very peculiar 
facts, and, whether it is sound or not, ‘it affords 
no guide in a case like the present.: What the 
District Magistrate has really done is this. In 
his earlier order he declined to hold that the 
Sub-Divisional Magistrate was unlikely to. 
accord to the accused u fair trial, and sohe re- 
fosed to order a transfer. At the same time 
at that stage he evidently thought the case a 
trifling one and so suggested a transfer to tho 
Tahsildar. This suggestion must have been 
made on administrative grounds only. Later, : 
he must have become aware that the case was 
moreimportant than be had form erly imagined, 
and so, again on administrative grounds,” and. 
notin the least because he doubted the i impar- 
fiality of either the Sub- Divisional Magistrate 
or the Tahsildar, had done anything in “it. I 
rule unhesitatingly that in such circumstances 
no notice to accused was necessary. (c) This is , 
a useless argument. No doubt under ection 
528 (8), Oriminal Procedure Code, “ reasons’ 
for transfer should be recorded. ` But the 
result of not recording reasons “cannot in 
practice be the absolute | cancelment of the 

(1) 28 P. R. 1962 Or; 10 P, LL. R. 1903. 

(2) 24 M. 317. à 

(3) 22 B, 549, 


~ 
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order of transfer., Thè, real effect; of the aibe the First, Claes Airani Mani caka of. Min- 
section. is that, swhen Teasons ATO- not recorded, hla, and Waa, released upon probation. of good 
the Superior Oourt will -call: for, reagons ; ; and conduct under. section 562 of, thé, Criminal 
this has beén done, here, and,the demand, has ` Procedure Code, 7 ; 
been successfully met., That ‘this i isin practice She ` ow? ‘applies “for the conviction and 

ʻ the only' possible course is clear,.. for, if this -order to be set aside-in revision. _ 

y Court. had simply cancelled thé order of 2nd Iti is- necessary, therefore, to consider, whe: 
August, no.one could have prevented: the Dis- ther: “an appeal lay: Shy go, these proceedinga, 
trict ‘Magistrate from sitting, down next day “by way: of revision, cannot be entertained 

- and under section 528 recording a frésh order. under section 439 (5) of the Oriminal Proce- 


of transfer with “ ‘reasons.’ This ‘Court is dure Code, . < 
“mot inclined to atultify itself by passing orders I can. ‘find no A, ee of this 
of the kind Mr. Pestonji contemplates. cai! Court upon the point, but in- 8 similar case, 


I have long thought thatthe provisions: “of Mi Shwe Nyun.v. King- Emperor (1),in Upper 
Indian Law in régard to the transfer of Crimi- i Barma, it was held that an appeal did lie, and 
nal cases are calculated to be used, and are almost simultaneously the Chief Court of tho 
in practice. used, not to further justice but to Punjab arrived at the. same conclusion in’ 
harass and annoy opponents; , and the present King-Emperov v. Manohar Das’ (2). i 





case is a good instance of the tendency... This The- only arguments ` now advanced ins 
trial has been postponed and protracted in an : favour ‘of the opposite view are: — 3 -l 
inordinate way by, these transfer applications. ae “That if it was intended that cases in’ 
and it seems to methaàtfortheapplication dealt Jern which’ section LH wags. _ applied. 5 
with by the District Magistrate, on, 9th, July” Na should be appealable, sections 41:7 
and for the present application here there. wast) and 408 should expressly state so; 
no. justification whatever., Legal ingenuity oe WOH that ifan appeal against the convic- 
has been expénded not in promoting. the ends ae “tion was preferred ‘but failed, and 
of justice,. but simply ‘and solély for’ the Pur- , .. : _ then the offender was subsequently” 
pose of delaying. justice,. and. of causing’. the KAN. ‘sentenced under section 563 (27; a 
maximum of annoyance and -expense - to the’ =., °. , second appeal might lie against the 
‘prosecution. ,The petition is, dismissed. - ee Ap ae: | sentence; and , 
" Ihope the Sub-Divisional Magistrate, will | (3). that neither of the above dastad rul- , 
now push on with the case and dispose. of it ; , ings- bind this Court. , R 
withont.farther delay. - 5 ÀS regards the first point, it is necessary to 
A bate © : «Petition N : apply the provisions of the law as they 
hi DH : : < stand, without considering what they might 
` ASS (6c. § L. B B..120.). have been. 
° LOWER: ‘BURMA CHIEF COURT. “As regards the second, it is s a hypothetical 
‘ CRIMINAL, REVISION No. 64B OF 1909. = pi Cage which it i 18 unnetéssary -to compider in 
to . May 14, 1909. ` 2 4, ` eonnection with’ the present- application, -~ 
eras Present: :—Mr. Justice Parlett, . As to the-third, the whole question was 
“MA, CHIT SU—APPLICANT S .. exhaustively discussed by, both the Courts, 
` = LErEU8., -~ - j and. they arrived at the same ‘decision on the 
ú EMPEROR—OprositTe Parry, ie same grounds: No flaw has been pointed out 
Criminal Procedure Code (Act F of 1898), #8. 408, to mein their reasoning. ` a 
ae Bea Conmaion ee te A _ The general Tule is laid down’ im section 


An order of bonviction Ssithont sontence under -408,that any person convicted on a trial held 
séction 662, Crminal Procedure Oode, is appealable’ «by a Magistrate of the first class may z appeal 
under.section 408 of the Code. No revision can’ be to the Court of: Session.’ 7 
entertained where an appeal, is allowed. i i d, 4 

Mi Shue Nyun v. King-Emperor, 1U. B. R. (1804>— ~ The exceptions ate con aine in sections 
06), 7, 10.Bur. L. R. a 1 Or. L J. 548; King-Emperor - 419, 413, and 414. The first ànd last clearly 


v. Manohar Das, | -R 1904, 41 ‘Or. L. J. 1098, do not apply i in this- particular, case... Neither 

followed. & Me 413. t ed. ; 
on does since no-sen ence was pass 

_ Mr. Nicol, for the. Applicant. | eras (1)-LU.-B. R., (1904-08) 7; 10 Bur. L. B. 821; 1 

-Sudgment.- Er- L-J. 548. -> ' 





victed of. theft , on EN a regalar. trial; -held by - 2 24 P: R, 1904, 1 Or. Lid. | 1098, 
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“I hold that the applicant had a right of 
appeal to thé Court of Session under section- 
408. I, ‘therefore, canis the application for 
revision, l 





- Application dismissed. : 


7 
` (s. 0. 5.L. B. R. 180.) 
o | LOWER BURMA CHIEF COURT. 
. CORIMINAL Revision No. 328A or 1993. 
August 23, 1909. 
Present:—Mr. Justice’ Parlett. 
EMPEROR 
` Versus 


AUNG BA—Accuspp. | 

Arms Act (XI of 1878), 8. 4—'‘Arms, definition 
of—Cook's knife, whether an arm—Primary intention 
of manufacturer. 

‘Primarily manufactured for culinary purposes, a 
cook’s knife however carried or intended to be used, 
is not converted into an arm notwithstanding that it 
is provided with a sheath. The purpose for which an 
implement is primarily intended decidos whether it is 


anarm or not. 
Crown v. Nga Hmat Kyan, 1L. B. R, 271; Ebrahim 


Dawoodji Babı Bawt v, King-Emperor, 8 L. B. R. 1; 
Crown y. Kya Ny», Cr. Rev. No. 556 of 1908, followed. 


Mr. McDonnell, Assistant Government 
Advocate, for the Crown. ; 

Judgment.— Acotised was sonsisted 
of going armed with a cook’s knife of the 
ordinary pattern sold in ‘European shops. 
The Magistrate considered it to be an arm 
because it somewhat resembled. and was not 
less dangerous than a Burmese, dahmyaung.”’ 
Only one edge of the: blade is sharp: it is 
rather wider near the handleand tapers to a 
somewhat finer point thin an ordinary | carv- 
ing ‘knife.. There can be no question that 
thd primary intention of the manufacturers 
of these knives is to supply an efficient imple- 
ment for culinary purposes. The principle 
that the purpose for which an implement ia 
primarily intended regulates whether it 
should be considered an àrm was'laid down in 
Orown v. Nga Hmat Kyan(l)and again affirmed 
in Ebrahim Dawoodji. Babi Bawa v. King-Em- 
peror(2). Applied to the present case it shews 
that the cook's knife was notan ‘arm’. 

“Tt has been argued, however, “that acoused’s 
conduct in manufacturing a sheath for the 
knife to enable him to conveniently carry it 
about with him converts it intoanarm. It 
is not suggested that he in any way altered 
the character of the knife itself, e.g., by grind- 
ing it soas to make it double-edged. In 


a) 1 L. B. R. 271. 
(2) 3 L. B. R. 1 11 Bur. L, R. 183; 2 Cr, L. J. 872, 
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Crown v..Kya Nyo (8) it was held that a table. 
knife, however, carried or intended to be used 
is ‘not an arm, and the same will apply. to a 
cook’s knife notwithstanding that it is provid- 
ed with a sheath. 

The conviction and sentence | are reversed 
and it is ordered that the, fine be refunded. to 
Nga Aung Ba. A hae oon 4 


ka cation rejected;, Conviction s aside., 
(3) Criminal Revision No. 556 of 1903. 





(s. ©. 6 L: B. R. 131.) -© +> 

LOWER BURMA CHIEF COURT. 
ORDINAL APPRAL No. 557 of 1909."-: 4 
September 4, 1909. - on 

Present:—Mr. Justice Parlett.- 

MI EIN THA AND ANOTHER —APPELLANTS 
' EMPEROR. Ae ie 
Evidence Act (I of 1872), 8. .25—Confeasion to Police 
—Oonfesston, definttion of—Admission , as. to ownership 


of property. 

Not only statements which amount'to a diroct 
acknowledgment of guilt are confessions’ but also 
inculpatory statements which, although they fall short 
of being actual admission of guilt, yet suggest an 
inference of guilt and from which an inference ‘of 
guilt follows. The ‘factor determining whether a 
statement amounts to a confession or not is not the: 
motive of the party making it but the fact that it, 


leads to inference of guilt. , 
A confession made to a Police Officer is inadmiss 


sible i in evidence 

: Queen-Empress v. Babu Lal, 6 A.'509; Queen- 
Empress v. Jagrup, 7 A. 648; "Impsratriz v. Pan.. 
dharinath, 6 B. 84; Queen- E npreas v. Nang, 14 B. 
260; Queen- Empress v. Tribhovan Manskchand, 9B. 
181; Queen-Empresy v. ‘Mathews, 10- O. 1022, Queen- 
Em wess v.Mcher Alt Mullick, 15 0. 589; Queen-Em. 
press v. Javecharam 19 B. 368, followed. 


Mr. A. O. Dhar, for the Appellants. 

Judgment.—Appellants have been con- 
victed of the illegal possession of cocaine and 
opium which were found intwo boxesunderthe. 
seatofa railway carriage occupied by: theappel-: 
lants and a number of other people., Appellants, 
deny that the boxes were theirs or that they. 
ever admitted that they were.. No evidence 
is offered to show they wereever seen handling 
or carrying them, nor is, there, any evidence 
as towhether the boxes contained anything; 
else except,the opium .and .cocaine of which 
the ownership can be traced to, appellants.” 
Although the first information shews that 
the police constable expected to find opium, 
no list of articles found at the search appears 
te have béen made as required by section “16, 
Opium Act, read with section 103 of the Code 
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OF Criminal. Procedure.‘ ‘Consequently. there 
is absolutely notliing bat appellants’ alleged: 
statements to'the police constable before’ the 
search that’ the: boxes were theirs topin any: 
way, connect appellants with the:possession of 
the opium ‘and ‘cocaine.- Withontpevet of 
possession; the ‘prosecution must fail. 

It is perfectly clear that if appellants! 
admission of ownership of the boxes‘ amounts 
to a confession, it is absolutely excluded ‘by 


section 25 of the Evidence Act; and the caso | 


against them falls to the ground. A confes- 
sion is not defined in the. Evidence Act, but 
it has been many times interpreted by judicial 
decision. It has'béen.defined as an admission 
made at any time‘by a.person. charged with 
a crime stating,’ or suggesting--the inference, 
that he’ committed. that crime’ 
not only statements which amount to a direct 
acknowledgment of ‘guilt are i confessions, but 
also'inculpatory statements which, although 
they fall short of being actual’ admissions of 
guilt, yet suggest an inference “of guilt and 
from which an inference.of guilt follows. „The 
factor : determining whether a: statement 
amounts’ to a confession ,or’ not ‘is not" the 
motive of the -party making it but the’ fact 
that itleads to an inference of guilt. [See 
Quéee-Hmpress-v. Babu Lal (1); Queen-Empress 
v. Jagrup (2), Imperatrix v. Pandharinath (3); 

Queen- Empress v. Nana (4).] A ‘confession 
_is a statement which it is ._proposed to prove 
against æ person accused of an‘ offence to 
establish that offence; itis an admission of a 
criminoting circamstance on which the prosecu- 
„tion mainly relies.: [See _: Queen- Empress v. 

Tribhovan Manekchand: (5)]: 

Thus-it was-held that: babe puki made’ to 
the poilée’ ‘by’ accused persóns’ as to -the 
ownership’ of property which is the subject- 
matter of the proceedings: against:them' were’ 
inadmissible as evidence against them -at the 
trial for the offence with which’ they were 
charged. [Seo Queen-Hmpress' v. Tribhovan 
Manekchand (5)]; and again ‘that an incrimi- 
nating statement by am ‘accused person toa 
police ‘officer’ on which thé prosection relies: 
is inadmissible. --[See” Queen-Empréss’ v. 


Mathews (6);Queen-Hmpress v. Meher - Ali 
Mullick (7); Queen- Empress v. Javechar am (8). 
(1).6 A. 509. on. TA. 648. cae a, 
3) 6 B. 34. 4) 14B. 266. ` : 
(3 9 B. 181. | 3 “(6) 10.0. 10 22. 
18 0. 689.) < (8) 19-B. 868. ` 
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Therefore, . 


CASES.. 


In the presentinstance, not only is thealleged 
admission ofownership of the:boxes.a statement 
from which an inference.of guilt.follows, and 
not only is it a statement on which the; prose- 
cution mainly ‘relies, but it is the'sole fact 
appearing on the “record from which any 
inference whatever, can be drawn as to 
appellants’ possession’ of the opium and 
cocaine,’ and its ‘proof is ‘therefore, absolutely 
vital to the success of- ther ‘prosecution. . 

I hold that such an admission amounts to a 
confession within the meaning of section 25 of 
the Evidence Act, “and' that proof of the 
alleged admission in the present ease could 
not be given. : WG te 

‘There being no other evidence of ap sellaat 
possession of the drugs, and no other facts 
from which suth possession could be presumed, 
they are entitled to an acquittal. 

The convictions of, and sentences” on, both 
appellants are set aside and they. will be 
released as far as this case is concerned. 

Conviction set aside. 





F “I (8. c° B L.'B. B. 133.) 
LOWER BURMA’ CHIEF’ COURT, 
ON MISOELLANEOUS APPEAL’ ‘No. 108 
h oF 1908.’ = 
te ae" September 6, 1909: 
Present —Sir Charles Fox, ‘Kr., Chief Judgo, 
‘ahd Mr! Justice Parlett, 
aka „PO CHG APPELEN 
Ng ' verus 
MA NYEIN MYAT AND OTHERS— 


i tl RESPONDENTS. ’ 

Guardians and Wards, Act (VIII ‘of 1890), ss. 17, 19 
(6) —Guardtan—Natural ‘father—Losa of right—Points 
to which Court should, , pay regard—Buddhist Lato 
—Hindu Lau —Personal law— Welfare. 

In appointing or deélaring the guardian of a minor's” 
person or ‘proporty, “due rogard should be paid, among 


Sp 


- other things, to the moral, bodily and intellectual well- 


being of, the; ‘minor, ag well, as to the welfare of his 
estate. 

A natural father is not “a ‘to’ be appointed | tho’ 
guardian of his minor son’s property if he has child- 
ren from his-second wife, nor will the Court declare 
him to be the, guardian of person, if in doing so it 
will be supporting the rights of | the father against 
the interests of the son. 

A father may lose hia right to the: guardianship 
of his'children: when he has permitted another person 
to: maintain and educate, them, and it would be 
detrimental to, the interests of the children to alter 
the manner of their maintenance or obe course of 
their éducation. ‘ i 

` The appointment or: declaration ofa jar din must 


`. be madè consistently with the law to Thiol the 


minor is subject, 
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According to Burmese Buddhist Law, in case ofa 
divorce by mutual consent thé father usually takes 
the son, butin the case of extreme youth, ho shopld 
be left with the mothor, though if children on 
reaching years of discretion live entiroly with one 
of the parents, they lose their right to inherit from 
tho other parent ' f 

The other parent if he acquiesces in the arrange- 
ment should forfeit his right to claim the custody 
of the children while still minors 

Under Hindu Law the adoptive.father acquires o 


right of guardianship + even against the natural 
father. 

In re Agar Elle, (1883) 24 Ob. D p 317; 
53 L. J. Ch.10,50 L T. 161; 32 W R. 3; Mi San 
Mia Rhu v. A Than Da U, (1902) 1 LB.R 161; Maung 
sImat v. Ma Po Zon,(1898) P J., L B , 469, referred to. 


Mr. P. N. Ohari, for the Appellant, 
‘Mr. Villa, for the Respondents. 
Judgment. 


Parlett, J——Maung Po Cho applied to be 
declared guardian of the person and property 
of his minor gon, now inhis fifteenth or six- 
teenth year. Shortly before the birth of the 
son, Maung Po Cho and his: wife, Ma Hnin 
Yin, separated, and a few months later were 
formally divorced: Both married again. 
The mother returned to her own people at 
Moksozeik village, and three 'years later mar- 
ried a man from there. There were no child- 
ren by the second marriage, and hèr second 
husband, Maung Nyun,. treated the child as 
his own, and intends to; givé him half his 
‘property. The boy livéd .with his mother 
throughout, except for two short periods, 
ween his natural father’ took him away to 
Rangoon: it is said he was kidnapped and 
detained there; at any rate itis clear that 
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(his mother never acquiesced in his being. kept, - 


there. His, father never contributed towards 
his maintenance and education, and appears 
never to have been asked to do so. His 
mother’s family appear to be well-to-do, and 
‘were. willing and anxious to assume sole 
responsibility for the boy’s up-bringing. 

In about May 1908, his mother died, and 
_the boy became entitled to property valued at 
over Rs. 3,400, then in the possession of his 
step-father and his mother’s relations, and 
in Joly 1903, this application was filed. It 
“was opposed by his step-father and his 
mother’s brothers and sister. 

The learned District Judge, after con- 
sidering the existing and ‘previous relations 
of the applicant with tbe minor and his 
“property, the relative status in life of the 
applicant and his opponents, and the wishes 
of the minor, who is old enongh to form an 
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intelligent preference, camer to the conclusion 
that it was for the moral, bodily and intel- 
lectual well-being of the minor and for the 
welfare of his estate, that the applicant should 
not be declared guardian, and dismissed his 
application. ae san ge aD | 
This appeal is brought on the ground that 
the natural father cannot be deprived'of his 
legal right, under clause (b) of section 19 of 
Act VII] of 1890, to be guardian of the person 
of the minor, unless in the opinion of: -the 
Court he is unfit. a 
The Act gives the father no superior rights 
to the guardianship of the property: of ‘his 
children, and, therefore, this argament need 
only. be considered as regards guardianship 
of the minor’s person. It is clearly unde- 
sirable that he should be guardian of the 
boy's property, especially as it appears that 
he has other children. a 
As regards his claim to be declared guar- 
dian of his person, where the summary powers 
of the Act are invoked, the Court will not 
support the rights of the father against the 
interests of the child (Trevelyan on Minors, 


_ Edition 1906, page 76). - 


A father may lose his right to the guardian- 
ship of his children when he has permitted 
another, person to maintain. and educate 
them, and it would be. detrimental to the 


“interests of the children to alter the manner 


of their maintenance or the course of their 


education. In In re Agar Ellis (1),. Cotton, 


LJ., said: 


“The father, although not unfitted to dis- 
charge the duties of a father, may have acted 
in such, a way as to preclude himself ina 
particular instance from insisting on rights 
he would otherwise have; as where a -father 
has allowed * * * the child to- live 
with a relative and be brought up in & way 
not suited to its former station in life, or to 
the means of the father (Trevelyan on 
Minors, Edition 1906, pages 88 and 89).” 

Inthe present case, though the father 
twice attempted to get and keep custody of 
the boy, he never before took any legal steps 
to enforce his rights though the’ -boy was 
long ago old enough to be separated from 
his mother; and he may be considered to 
have acquiesced in his up-bringing by the 
mother’s family, whose place of residence and 


(1) (1883) 24 Ch, D p. 317; 53 L.J. Ch. 10, 60 L. T. 
161; 32 W.R. 1. 
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means are such that it is obviously to the 
minor's advantage that it should ‘continue. ` 


In this case the parents wore divorced, and- 
‘the appointment or . declaration of a ‘guardian à 


must be, made consistently with the law to 
which the minor is subject. He and the 
parties are all Burmese Buddhists. According 
to Burmese’ Buddhist law i in case of a divorce 
hy- -mutual consent, the father usually takes 
the son, but i in the case of extreme youth he 
should be left with the mother. The Courts 
‘have repeatedly held that where, after a 


divorce the children, on reaching years of | 
‘discreti vn, live’ entirely with one of the. 


„parents, they lose their right tq inherit from 
‘the other parent. [See Mi San Mra Rhé v. 
Mi Than Da U. (2), where the. previons deci- 


‘sions are quoted and discussed. It seems only. 


i ‘right that that’ other parent, if heacquiesces 
in the arrangement, should forfeit his right to 
claim the custody of the children-while still 
minors. He cannot cease to be their natural 
father in fact, but thera is nọ reason why a 
“divorce should not divest him of any part of 
“his legal status as such father. : 

‘In Maung Hmat v` Ma, Po" Zm (3) 
the view was oxpressed that a child 
removed from the father’s family and con- 
tinuously resident with the ‘divorced mother 
‘after an age when she might assist in the 
“affairs of the father’s family, appears to be 

‘jn’ the position, nearly of a “child adopted 

“from the father’s family into the’ family of-the 
mother. Inthe present instance. the step- 

‘father ‘seems to have done everything that he 

_ could short of formally adopting him to make 
., the boy as his own ‘son. Under Hindu law the 

` adoptive father acquires aright of guardianship 
even against the natural father (Trevelyan 

“on Minors, Edition 1906, page 5 64). 

In my opinion a similar principle will apply ' 
“here to divest applicant of his rights to 
‘guardianship of-the person of the minor. 

I would dismiss this appeal with costs. 
- Advocate’s fees two gold mohurs. 2 

Fox, C. .J.—T concur.. 
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- and the rest for interest. 
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LOW ER. BURMA CHIEF COURT: : 
Miscattakgous Civih APPEAL No. 102! © 
or 1909. : 
, September 13, 1909. 
Preset :—Sir Charles Fox, Kr., Chief Jade, 
_and Mr. Justice Parlett. ` ‘ 
i | AHMAD, CASSIM PAROOCHA= f 
APYELLANT - - ne 
ı versus 
SOLIAPPA CHETTY— ÑESPONTERT: 

“Owh Procedure Code (dct XIV of 1882), 8. 503— 
Civil Procedure Code (Act V of 1908), O 40, R. 1-— 
Recsiter, apporntment of—Suits by ‘mortgagees —Prini- 
‘cuples— Practice. 

Under the new Civil Procedure Oode, a Court may 
appoint a Receiver where 1t appears just- and con- 
yonient todo so having regard to the practice and 
precedents of the English Conrts which have observed 
the following main principles: 

1. The appointment of a Receiver will, as a zonerāl 
rule; be made as a matter of course on the applica- 
tion of a mortgagee, whother legal or equitable, if the 
interest payable under tho security isin arrear. ` 

2. At the suit ofa second or puisne mortgageo 'R 
“Receiver is appointed if there-is reason to apprehend 
that the property is in peril or ig insufficient to pay 
tho charges or incumbrances thoreon, ,or if the 
-payment of interest is in arrear. : i 

Inre Pope, (1886) L. R.17 Q. B. D. 748 at p. 
749; 55L. T 3869; 84 W, R. 689; 556.-L J. Q. B. 522; 
Davis v. The Duke of Marlborough, (1819) 2, Swanston 
at pages 137 ‘and 138, followed. 


Mr. N. N. Burjoijee, for the Allan 
Mr. Lentatgne, for the Respondent. 
Judgment. 

Fox, C. J—The plaintiff firm sues as -equit- 
able mortgagees by deposit of title deeds to 
recover the amounts dueon the mortgages by 
sale of themortgaged properties. They allege 
that in January 1909,;when the suit was 
brought.Rs. 1,12,250-2-0 were due on the 
mortgage, of which onelakh was for principal 
: The defendant 
filed a written statement, the result of which 
: has been to delay the hearing of thesuit. In 
June, the plaintiff firm applied for the 
appointment of a receiver of the mortgaged 
property on the grounds that the defendant 
‘had been collecting the rents thereof, but 
had not been paying interest on the loans, 


` and, on the ground ‘that in consequence of 


depreciation i in the value of landed property - 
in Rangoon, the ‘mortgage properties were 


-- not then worth the amount due-on the mort. 


gage, this having increased to Rs. 1,15,0_0. 
: The piantiff firm had lent Rs. 1,08000 on 
the properties in 1906, or had, renewed loans 
to that- amount. A valuer employed bythe firm 
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valued the properties in May 1909 at one 
lakh: of rupses‘or thereabouts. A vlener 
employed by the defendant valued them in 
June at Rs. 1;25,090. 


' Tho learned Judge appointed a Receiver on 
the ground that it was just and convenient to 
do so. The defendant asserted that he had 
other property worth Rs. 70,000, but as the 
whereabouts of it was not diselosed, the 
learned Judge did not give any weight to 
the. statement. The defendant -appeals 
against the order and relies on this Court’s 
decision in Civil Miscellaneous Appeal No, 123 
of 1906. That decision was in a cage to which 
the .Code of 1882 applied : the. wording of 
section 503 of that Code was materially 
different from the wording of Order 40, Rule 
1 of the Code, now in force. ‘The Legislature 
las adopted thelangungo used in the English 
Judicature Act and now a Court may appoint 
a Receiver where it appears just’ and conveni- 
ent to doa 80. | 

The words are very wide, but it may be 
assumed that, the Legislature intended that 
the Indian Courts should, in applying them, 
have regard to the practice and precedents 
of the English Courts, they . being the only 
Courts which, have heretofore had to apply 
them. It was said’ by one learned Judge 
In re Pope (1) that the 8th‘sub-division of the 
25th section'of the. Judicature Act of 1873 

‘had greatly altered the ‘practice of the 
Court regarding tho ‘appointment of 
i Receivers by extending it to the grant- 
ing of Receivers at the instance of a 
legal mortgagee just as it formerly did at the 
‘ instancé of an equitable mortgagee. InCoote 
on Mortgages, Ohapter XLVI, section 2 (2), 
it is said that the appointment of a Receiver 


` 


‘will, asa general rule, be made as a matter ` 


of course on the application of a mortgagee, 
whether legal or equitable, if the interest 
payable under the security is in arrear. 
In Fisher on Mortgage, para. 830, it is said 
that a puisne mortgagee or other equitable 
incumbrancer is generally entitled to a 
Receiver, provided the Court be satisfied of 
` the existence of the equitable right in the 
applicant. The possession, of deeds under 
‘circumstances consistent with a deposit by 
way of security raises a prima facie case 
for the appointment of a Receiver on an 


(1) (1886) L. R. 17 Q. B. D , 748 at p 749; 55 p. T 
Q-B. 522; 55 L. T. 369; 34 W. R. 
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sterlocùtory application. In Davis v. The Duke 
of Marlborough (2) Lord Eldon said: , 

“The rule I take to be, that the Court will, 
on motion, appoint a Receiver for an equitable 
ereditor, or & person having an equitable 
estate, without prejudice to persons who have 
prior estates: * * * Provided it is satisfied, in 
that stage of the cause, that the relief prayed 
by the bill, will be given when a decree is 
pronounced, the Court will not expose parties 
claiming that relief, tothe danger:of'` losing 
the rents by-not appointing a Receiver. of an 
estate, on which it: is admitted they“ cannot 
enter.” $ 

The learned reporter ainoa that the ear- 
lier instances of the appointment ofa Receiver 
before answer seem to have proceeded'on the 
ground of fraud and danger tothe property, 
but in later cases the ‘Court had’ granted that 
prompt relief to a party possessing a clear 
equitable title by analogy to the ejectment - 
a legalincumbrancer, 

Becond'or later mortgages were ` ited: as 
equitable mortgages. (Woodroffeon Receivers 
page 168.) It is enough to grant a Receiver 
at the suit of a second or puisne mortgagee 
that the payment of interestisin arrear, or that 


ved 


there is reason to apprehend that the - ‘property 


is in peril or is insufficient to pay the’ charges 
or incumbrances'thereon. In view of thése 
authorities, it is, in my opinion, ‘impossible for 
us to say that the learned Judge erred in 
appointing a receiver in the present case. 

The appeal must be dismissed with costs, 
? Parlett, vi .—I concur. 


4 


' Appeal dismissed. 
(2) (1819) 2 Swanston at pp. 187 and 188. - . 
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LOWER BURMA CHIEF COURT. | ‘ 
Fist Cryin Arrear No. 126 or 1907. ` 
i August 23, 1909. ` 

Present:—Sir Charles Fox, Kr., 
- and Mr. Justice Lewis: 
SOOBRAMONTAN CHETTY AND OTHERS— 

` APPELLANTS. 
versus 
AGA RAJAT ALI- 'KHORASANT 


AND OTHERS— RUSPONDENTS. : 
Transfer of Property Act (IV of 1882), s. 101—Mort- 
gage—Rights of a subsequent mortgages paying, off a 
prior mortgage —Oharge—Presumpton—Intention, 


Chief J ade 


A subsequent mortgagee who pays off a prior mort. 


- gagco is presumed to have.kept aliye the prior mort. 
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gage for his own benefit. In the absence of evidence 
to the contrary, the third mortgagee who pays off the 
first mortgagee is entitled ‘toa lien on the’ property 
-as' against the second mortgagee who though prior does 
not pay off the first mortgage. 
- Gokaldas’ Gopaldas v. Puranmal Premaukhdas 10 c. 
1035; 11 I., A. 126; Dino Bandhu _ Shaw Chowdhury 
V. Niatarini Dasi, 8 8°O. W.'N. 158;' Amar Ohandra 
Goloke Chandra Ohowdhuns, 4 C. W. N. 769, followed. 
: Toulmin ,'v. Steere, 3 Mer. 210, poiaened to. 


~ Mr. Giles, for, the, Appellant. ` 

© Mr. K. B. Banerji, for the 3rd A 

Judgment. —oOn the 30th April 1900, 
the first and second defendants mortgaged 
tho -land mentioned in the plaint to Ko Kyin 
and Ma Negwe Zon to secure a loan of 
Rs. 1,500. On the 20th. August 1900, they 
again mottgaged the land to Ko Kyin and 
Ma Ngwe Zon.to secure a loan of Rs. 1,000. 
On the 
fant} mortgaged the land to the third de- 
fondant: to secure a loan of Rs. 10,000. On 
the - 10th July’ 11903, the firat-and- second de- 
fendants mortgaged the land:to the plaintiffs 
to secure aloan of Rs. -6,000. On the 26th 
December 1906, the. land.was sold_by public 
‘auction at the instance of-the third defendant 
and was panahi by fourth defendant for 
Bs. 7,831-5-6. - 

| The plaintiffs institated. this aniti on he 
10th December 1906 against the “first, and 
‘second defendants in.the first instance: the 
third. and’ fourth, defendants were added sub- 
sequently,’ and the-plaint was amended. 

In the amended plaint, the plaintiffs ask for 
a mortgage decree for Rs.8,824, principal and 
interèst due on the mortgage to them, or in 
the alternative for a declaration of their prior 
claim tothe Rs. 7,851-7-6 paid by the fourth 
defendant for the land... This last claim may 
be dismissed at once, as obviously the plain- 
tiffs cannot reqover from the third defendant 
what he received ;from,the fourth defendant. 
The only question is” whether. the plaintiffs 


are entitled to'a. mortgage decree and to. 


have the land sold in order to satisfy their 
‘claim or any- part of it. / 

No. question of the validity of the sale by the 
‘third defendant..to.the fourth defendant has 
been gone into, although in view of the pro- 
visions of section:69 of the Transfer of Pro- 
perty Act, it is evident thet unless the land 

was sold under the order of a Court, the sale 

' by public auction of land outside Rangoon at 


valid. 


The “third” defendant's . mortgage” -W 
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18th May 1903, the first, defen- 


Jon ‘paying . off, the first mortgage, 


1083 


prior in date to | that i in favour of the plaintiff 
but on behalf of the .latter it. is, contended’ 
that-they .still have a mortgage lien on the 
property because the money they advanced ` 
was partially devoted to paying off the earlier 
mortgages to Maung Kyin and Ma _Newe 
Zan. The learned Jadge has found that 
2,965 of the Rs. ‘6,000 advanced by the 


plaintiffs ° ‘was BO applied. The evidence 


„establishes that Maung Kyin,reeeived re-pay- 


ment of the amount due. to him from the 
plaintiffs’ agent in the presence- of the first 
defendant, ‘and that the two mortgages to 
himself and Ma Ngwe Zan were then and 
there handed over to. the, plaintiffs’ agent, 
The learned Judge has held that, these facts 
did not avail to give the plaintiffs anyprefer- 
ential rights over -the third, defendant's 
mortgage under which the property Was pre- 
sumably sold by him. 

The’ circumstances involve a question, ‘of 
law upon which there has been some conflict 
of opinion in the Indian Courts, but I think 
the matter has been set at rest by the | deci- 
sion of their Lordships of the Privy Council 
in Gokàldas Gopaldas v. 'Puranmal Pramsuk- 
hdas a). ' 

That case was; no doubt, between a’ pur- 


‘chaser of the equity of r6dempiibu, who had 
“paid off’ the first mortgage on the property, 


‘and a‘sécond mortgagee, but the principles 


_, which their Lordships lay down tis applicable 


in such cases appear to me to apply; with 
é6qual' strength when tho conflict is between 
a third mor tgagee, who pays off a first mort- 
gagee, and a second mortgagee. i 

‘Their Lordships - refused ` to apply to 
Indian cases the doctrine laid down in Toul- . 
min v. Steere(2), which was that a purohaser 
of ên equity, of redemption cannot set up 
a prior mortgage of his own, nor consequent- 
ly a mortgage which he’ has got in, against 
subsequent incumbrances' of which he’ had 
notice. There may be justification for such 


“a doctrine in England where the practice 


of conveying has been systematic, and where 
& purchaser or subsequent mortgagee might, 
have it 
assigned to him, in which case there would 


“be little doubt ‘that it would continue to have 


priority over a second mortgage. Their Lord- 


“ships say; “that they could not find that a 
the instance of a mortgagee could not be ~” 


2 Mer. 210, 


nwd. 1035; 11 L A. 126. 
3) 3 C. W, N. 153. 
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forml transfer of a mortgage is ever made, 
or an intention t> keep it alive is ever for- 
mally exprassed in India. To apply to such 
n practice the doctrine of Toulmin v. Steere 
(2) apperrad to them likely not to promote 
justice and equity, bat to lead t> confusion, 
to multiplication of documsnts, io useless 
technicalities, to expense and to litigation. 

They sy that the obvious question to ask 
in the interests of justice, equity and good 
conscience, is what was the intention of the 
party paying off the charge P He hada right 
to extinguish it, and a right to keep it 
alive. What was his intention PIf there 
is no exprass evidance of it, what intention 
should bə ascribed to him? The ordinary 
rale is thata man having a right tə act in 
either of two ways, shall ba as3umad to have 
acted according to his interest. 

This principle was in Dino Bandhu Shaw 
Chowdhury v. Nisturint Dast(3)applied in the 
case of a subsequent mortgagee advancing 
` money.to,pay off prior mortgages, In Amar 
Ohandra Kuntu v. Roy Goloka Ohandra Ohow- 
dhuri (4), 1t was held that the presumption, 
generally : speaking, in the absence of any 
evidence to the contrary, is that a parson 
whose money goes to sasisfy a prior mortgage 
intends to keep alive that prior mortgage for 
lus own benefit. 
. Inthe present case, there ismo evidence 
calling forthe gonclusion that the plaintiffs’ 
agent did not intend to keep alive the mort- 
gages to Maung Kyin and Ma Newe Zan 
for the plaintiffs’ benefit, consequently the 
above presumption should be applied to the 
case. In this view the plaintiffs ara still 
. entitled to a mortgage lien on the property 

for Is. 2,965 with interest thereon at the 


rate of Rs. 24 per cent. per mensem from the. i 


10th July 1903. 

T'he decree of the District Court should 
bə altered and there should be a decree of 
this Court declaring that there is due to the 
plaintiffs by the first and second defendants 
on the data of this judgment, the principal 
sum . of Iis. 6,000 together with interest 
thereon at the rate of 2 par cent. pər mən- 
sem from the 10th July 1903 to the date of 
this judgment, less. Rs. 2,256 paid by such 
_defendant3; towards interest, and the costs 
yor the sut and of this appeal. The decree 
“should contain directions as against the 
firat and second defendants in accordance 


(4) 4 C. W. N. 769. 
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with clauses (c) and (d) of rule 2 of Order. 
XXXIV ofthe Firat Schedule to the: Code. 
of Civil Procedure, 1908. 

As against all the defendants, the ' “decree 
should declare that the plaintiffs are entitled 
to a mortgage lien on the land in suit for 
Rs. 2,965 with interest thereon at the rate’ 
of 23 per cent. per mensem from the 10th 
July 1903 to the date of this judgment, less 
Rs. 2,256 paid by the first and second de- 
fendants towards interest, and should direct 
that if such amount is not paid tothe plain- 
tifs on or before the date to be fixed in 
the direction under clause (c) of-Rule 2, tlie 
mortgaged property be sold and that the 
proceeds of sale (after defraying thereout 
the expenses of sale) be paid into Court 
and applied in payment of the said principal 
sam of Rs. 2,965 with interest thereon as 
above, together with subsequent interest 
on such principal sum at the. rate of 6 per 
cent. perannum and the costs of the suit 


nd of this appeal on the amount for which 


the plaintiffs have a prior mortgage lien, and 


-that the balance (if any) be paid to the 


fourth defendant. 
Appeal emia 
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(s.c 5 L.B R141) ” 
-LOWER BURMA CHIEF COURT: ` 
MiISGELLANEOUS Orvit Apprat No. 43.or 1908, 
~ - November 8, 1909. 
Present:—Sir Charlas Fox, Kt., Chief Justice, 
and Mr. Justice Parlett. 
Mrs CECILIA KING AND OTHERS— 
APPELLANTS 
vErEUS j $ 
ARTHUR ABREU AND OTHERS — 


RESPONDENTS. 

Succession Act (X of 1863), s. 48— Will—Undue 
tnflw3tc2—-Burden of proof—Principles to be applied 

The law looks with suspicion upon all benefits 
obtained by perzonsin a position to dominate the 
will of the person benefitting them. 

Two special rnles apply in the case of benefits 
conferred by testament: these are, (1) that the onus 
probandi lies in every case on the party propound- 
inga Will and he must satisfy the conscience of 
the Court thatthe instrnment so propounded is the 
last Will of a free and capable testator, and (2) 
that, 1f & person writes or prepares a Will under 
which he takes a benefit, that is a circumstance 
which ought generally to excite the suspicion of 
the Court, &nd calls upon it to be vigilant and 
jealous in examining the evidence in suppor of 
the instrument, in favour of which it ought not 
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- to pronounce unless the suspicion is. removed, and 
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it is judicially satisfied that, the paper propounded 
does -express the “true Will of the. deceased. , 
‘Therefore,’ when’ a Will _ purports ‘to have Been 
made in the favour of a person who has beenin the 
` closest attendance: upon’ the testttor in the last 


stages of . a wasting disease, it is incumbent on` 


the latter tq show that” the, Will originated in the 
testator’s ` own’ desire in order” to remove “the 
suspicion. -that He himself had suggested: and prepar- 
ed the Will.;.. | ms 

- Barry v, Butlin, (1838) 2 Moore P. 0. 480, Finng 
v. Govett, (1908) 25 T. L. R. 188, followed, ae 

"Mr. Connell, for the Appellants.: “ V 2 

| Mr. Anklesaria, for the Respondent. - 

“judgment. 

Fox, C. J In tke previous. ‘appeal in, | this 

case, the Court decided that the case had dot 


been dealt with i in. “connection, ‘With’ section “48 ` 


of. the Indian “ ‘Succession Act, and, it was 
remanded i in order that it should be dealt with 
in’ ‘connection with that section. The ‘appél- 
jants opposed thé’ Will and sought revocation 
of probate i in these ‘proceedings on the ground 
that the respondént -had procured” ‘the oxe- 
cution of itby andue influence. Thisis d ground 
which is ‘covered by section 48 of the Act. 
The learaind Judge’ held that theburdenof" proy- 
‘ing ùndue influence lay i in this proceeding on 
the appellants, and that they ‘have failed’ ‘to 
prove ‘it. ' In so far as ‘he. based his decision’ 
- ‘as to the burden ‘of proof ón anything ' stated 
_ in this Oourt’s previous judgment,.there is no 
justification for it: The judgment does. not, 
in any ‘way, deal with the question, of burden 
‘of proof: it left the whóle case to be dealt with 
- ‘ab initio on the question of wheth er the Will 
was void under section 48:of the ‘Act. I 
‘think that'on this ‘appeal:the case must be 
dealt with on the footing that the burden ‘of 
‘proof must be applied according to the law 
applicable to willa, although the proceeding 
out of which the” appeal arises "was one for 
revocation of probate, and ‘not one started by 
an application for probate. 4 
. The facts to be, dealt with are that the tes- 
tator, . James D’ Roche, had, ' for goma years 
before his death, ‘suffered from diseases one of 
Which i is generally: considered repellent,’ and 
diginclines relatives and friends from living 
in the same’ “house, as the sufferer. The 


respondent, Arthur -Abreu, however, : ‘lived’ 


in the same” house with D’ Roche for” many 
years, up to the time of, his death: 


. In the last days». of D Roche’ g ‘life Abror. 
| certainly attended ‘to him’... It is ‘not clear 
how iong-the last illness lasted, or what çon- . 
< dition D’Roche was in before ib came on, '0r 


FY 
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what-amount of care.and attention hereceiv- 
ed.: from Abreu previously. “There Ismuch 
conflict of evidence as to D’Roche’s physical 
and mental condition during the month pre- 
ceding his death. He'died on the early morn- 
ing. of:the 22nd March 1906, The disputed 
Will -wasmade by him or for him on the,morn- 
ing of the -16th March, thatis about six 
days before his death. Apart from the evi- 
dence of Abreu and of D’Roche’s relatives 

and the Burman witnesses they called, there 
is the evidenceof Dr. Hilbert and of Father 
Boulanger. who saw him on differont occa- 
sions in March. : Dr. Hilbert represents him 
as having been in a weak state of health bub 
always conscious and of sound mind and 
able to speak. Father Boulanger’s remem- 
‘brane of his condition is professedly uncer- 
tain, but his impression was that. D’Roche, 
on all except the last of the occasions on 
which he saw him was able tohear andunder- 
‘stand, but he was hardly able to speak during 
the iveok before his death; The last arcasion 
on-whichshe saw him was on the evening be- 
fore his death. The irregular scrawl m which 
D'Roche’s signature on the Will.was made 


- affords some indication of his physical weak- 


ness at the time. -The body.of the Will is in 
‘the handwriting | of: the respondent; by ib 
D’Roche gives to his faithful friend and 
partner, Arthur. Abreu, hi; whole estate and 


effects: : His property was computed by the 
Collector .to be of .the value Ta over 
Rs. 13,000. 


: Abreu’s story as to what occurred at aid 
previous to the making of the Will is, that 
two days before theWill was signed D’ Roche 
gave one Mr. Penha instructions for drafting 
a Will. Mr. Penka brought a draft which 
D’Roche read, and asked Abreu to fmr-copy. 
The fair copy-he made was subsequently 


“signed by D’Roche in the presence of Abreun, 
- Te Cupusawmi Pillay, Darmalingum Mudaliar 


-and Maung Kyct, a shampooer, T. Cup- 
nsawmi Pillay, who is an Honorary Magis- 
trate, came {othe house in consequence of a 
letter to him from Abreu, in which the latter 
says. that D’ Roche had asked him to write 
and ask Cupusawmi to call, and he {Abren) - 
‘supposed’ that D Roche wanted kim and 
“another to be witnesses to his Will.. 
Cupusawmi took Darmalingum vith ‘him. - 
Capasewmi said that when they gat. tọ the 
. house, D'Roche was ,lying on a -vot:, the 
already written- out Will was handed to him 
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(Cupusawmi)and he asked D’Roche if he was 
willing to sign it. D Roche said that he 
was. He (Cupusawmi) then translated the 
Will to Darmalingom in Tamil. The Barman 
‘(Maung Keyt) then raised D’Roche up on 
the,cot. He (Cupasawmi) asked I)’Roche 
if he wished to give Abreu all his property, 
‘and D’Roche replied that'he did so wish 
because Abreu had been his friend for a long 
time. He appeared to understand what he 
“was “saying and doing. Beyond the fact 
that D'Roche took some time in signing his 
name, and’ that he was held up by the 
Burman and that the paper was pnt on 
pillows when he signed, Cupusawmi ‘did not 
notice anything else which'made it difficult 
for D'Roche to sign -his name. Abreu said 
that the scrawl. of a signature was due to 
D’Roche’s hand being swollen by leprosy. 
Cupusawmi did not notice this. The Burman 
Maung Kyet’s story is that Abreu put a pen 
into D'Roche’s hand, and guided the hand 
into making the signature. ‘Darmalinguim’s 
story was the same as Cupusawmi’s so faras 
it went, but owing to his not knowing English 
he could not speak to the conversation in 
English between Cupusawmi and D’Roche. 
Abreu’s .version of what D’Roche told 
Oupusawmi when he'askod as to his willing- 
néss to give - all his property to Abreu, 
is that D'Roche said, “Yes, because he is the 
only person who looked after me when I was 
ill.” -Some of D’Roche’s relatives had been 
visiting him during his illness, but Abreu said 
that D’Roche did not want them to come ‘to 
thé house. Nothing was said'to them about 
D'Roche’s proposal to make a Will, and the 
fact that he had made-one was not disclosed 
to any of them until about two days before 
D’Roche’s death.’ 

The first question of law to be considered 
in connection with the case is whether Abreu 
was ina position to influence and dominate 
D’ Roche. It appears to me that he was in such 
a position just as much as a solicitor or a me- 
dical man, or a priest. or a nurse would have 
been. The law looks with suspicion upon 
all benefits obtained by persons in a position 
to dominate the will of the person benefitting 

‘them. Two special rules apply in the case 
of benefits conferred by testament: 
these are (1) that the onus probandi lies in 
every case on the party propounding a Will, 
and he must satisfy the conscience of the 
* Court that the instrument so propounded is 
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the last Will of a free ‘and capable testator, 
and (2)' that if a person- writes‘ vor, pre: 
pares a Will under which he tal a 
benefit; that is a circumstance which “éught 
generally to excite the suspicion of the Court; 
and, calls ‘upon it tó be vigilant and jealous in 
examining the evidence in support of the 
instrument, in favour of which it ought not to 
proviounce unless the suspicion ‘is removed, 
and itis judicially satisfied that the" paper 
-prop)unded does express the true Will of the 
deceased These rules were stated in Barry 
v. Butlin (1) to be indisputable. 
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In à recent’ 


case of Finny v: Govett (2) the Master‘of the ' 


Rolls ‘has emphasized the 
adhering closely to these rules, having regard 
to the safety and protection ‘of: all his 
Majesty’s subjects in testamentary “matters. 


importance’ of ' 


In the proceeding on the application ` for ` 


probate, the District Jadge did not'direct his 
mind to these rules, and on the application 
for revocation, the force of them was not 
apparent to hi. Abreu came under both 
rules. The circumstances ‘regarding | the Will 
could nót be free from suspicion. Abreu, was 
in the closest attendance upon a man in the 


last stages of a wasting-disease, his feebleness | 


being further enhanced by attacks of fever. 


A man i in such a condition’ is ‘particularly 


liable to be influenced. Abreu represented 
thatthe Will originated from D’Roche’s own 
desire and his instructions to Penha. Bear- 


4 


ing the second of the above stated: rules in. 


mind it was incumbent on Abreu to call 


Penha as a witness to show that’ this was so,- 


and to remove the natural suspicion that he 


himself had suggested and prepared the Will.” 


The fact that Penha might be an unreliable 
person could not relieve him of the obligation 


to lay before the Court all the evidence, , 


available as to the origin and preparation, ot $ 


the Will. 
The question is, should the’ TA, 
suspicion, which arises in connection with the 


Will, be removed by the evidence which Abreu ~ 


has produced? The Judge's impression of 
Abreu himself was that- he was neither a 
truthful witness nor an honest man. | 

The only evidence of any value in sipporb 


of the paper which was propounded being the | 


true Will of a free and capable testator is 
thatof T. Cupusawmi Pillay. Thera is no 


(1) (1838) 2 Moora P. O. 430. ` 
(2) (1908) 25 T. L. R. 486. ` k 


' reason todoubt the truthof his evidence as far’ 


aoe 


Nol. Iv]. 
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ta 


as it goes, but he could only speak as to what specified analis: at Rs.. 7- 2-0 ber ae “OL. p” n 


occurred on the, occasion.when D! Roche signed 
the Will. If Abreu influenced. ‘D’Roche ; tô 
make & Will in his favour,, the same, influence 
would lead him to tell, Copusawmi that he was 
willing, to-give ‘Abren all his „property, 
that he Was. willing to sign a will, to that, 
effect. feats a i 

‘In my. opinion, the suspicion in connection 
with the, Will is mot -removed . by. the 
evidence "produced: by the , person, „who 
wrote it, and set it up. _ According to the, 
second rule of law above referred to, the Will 
should not, under such circumstances, be given 
effect. to. T would consequently declare it void: 
under section” “48 of, the Indian. Succession 
Aot, and ‘would revoke the probate of it. Pe 

iher respondent, Arthur Abreu, should pay, 
the costa of.the appellants in ‘both Courts.. 


_Parlett;- J aa concur. 
Appeal accepted, 


' ~ tr 
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| LOWER BURMA CHIEF COURT. 
q First Civit AperaL No, 76 i 1908, i 
‘ November 8, 1909. : 
Present: —Sir ‘Charles Fox, Kr., Chief Judge, ` 
~ and Mr. Justice Parlett. 


and 


-ABDUL HAMID — Piarre APeeniare 5 


` , versus 

TORAB ALI—D areNDANT—ResPONDENT, 

Contract —Sale of goods — 
Duty of seller. 

There is no such thing kuowi in law.as the salo,- 
of aright to delivery. 

On a, sale 0. I F. the seller undertakes to ‘ship the ` 
goods‘ pold ona veasol bound to the port mentioned 'and 
to ‘deliver the-goods on board such vessel by tender- 
ing‘to.the, ‘buyer a bill, of lading for them together ' 
with a,policy of insur4nce covering their insurance 


to the port to ‘which the goods are to go, and the . 


seller must be ready and able to endorse the bill of 
lading and to ‘transfer ‘the’ -policy 'to'the buyer on 
receiving payment of the price. 
It is necessary for, the. seller to make such ‘tenders 
Ireland v. Livingston, (1872) L.-R, 5 H. D. 895 at 
p. 406; 37 L T, 79, 41'L.'J..Q B. 801, referred to." ` 


Mr: Lentaigne, for the Appellant. 
Mr. Agabeg, for the Respondent. 
Pipe ale Judgment. ` 


Fox, C. ta spite of the ‘confusion ‘and 
irrelevané matter introduced into the case the.. 
facts appear to. bo; fairly clear. , On the, Tih, 
January 1907; M. L. R.. M.  Palaniappa: 
Ohetty, sald. to, Karamat Ali and Noor “Ahmed .. 
by a Written contract | (Exhibit 7). 13, 500 bags 
(approximitely 1 009 _tons) -of rice ‘of .a 


t 


rot 


“a Bought ‘from -the 


Chittagong, between ‘Ist February , and 3lst 
March. Rs. I ,000 was paid. by. the. purchasers 
at.once in, part payment, and a further part 
payment of ,another Rs. 1,000 within ‘five 
days from tha date of the contract was one of 
its terms. The rice was ‘to be milled at a 
named mill, and the seller was to give the 
buyers 24 hours’ previous notice of when 
ithe milling, would commence. : 
Of the 1, 030 tons Karamat Ali and Noor 
Ahmed, bought, they sold 509 tons- to the 
defendant Torab Ali, 300 tons to the plaintiff 
Abdul Hamid, and 299 tons to a Hindu firm. 
The receipt, (Exhibit P) shows the terms on 
which the, 800 tons ` were bought by the 
plaintif.. These terms were the same ascthose 
on which Karamat Ali and Noor. Ahmed had 
Chetty, except that, the 
C.f.F. price was R3. 7-4-0 per bag. ‘The 
defendant admitted.that he sold to the. plain- 
tiff at Ra. 7-5-0.per bag: what he called his 
right to, delivery of the 500 tons awhjch 


Ra Karamat Ali and Noor Ahmed were to, get 
from the Chetty and which he was to get . 
~e from Karamat Ali and Noor. Ahmed, and he 


admitted , receiving Rs., 1, 160 from. the 
"plaintiff partly as an advance payment and 
partly, towards his profit on the transaction. 
The matter of the sale of aright of delivery 
may. be disposed of at once. There is no such 


` thing known in law as a sale of. a, right to 
“0. I. F”, meaning fr 


delivery. A right to delivery must aris out 
of, either: ownership ‘or a contract. In the 
| present engo there cm be no question that 
the defendant .sold to. the plaintiff 500 tons 
of rice which both. parties relied on geting 
from, Palaniappa Chetty, and the terms 
of dolivery, were to be those on which the 
Chetty had sold, vzz., O.1.F.. Chittagong. 
The plaintiff in turn, sold , 500. tons of the 


| Tice to lbrahim Sulaiman and Company and 


3 10 tons , to Hajee Tar Mahomed Ayah, in 
both cases at a profit. The receipt (Exhibit 
11) shows that the ‘plaintiff sold to Hajee. 
Tar Mahomed , Ayah on the sane terms as to 


` : delivery. C.L. F. except that the contract pro- 
_ vided.C.,1. F. Chittagong or Calcutta. 


From Eshibits 7A and 4, it appears that 
Noor. Ahmed. gave the defondant notice of 
the milling of the rice on the 26th February 
and the. 3rd March. The first notice appears 
to have been verbal. .Phe second was by | 
letter after 3, 625 bigs had ‘baan - -filled. The 
defeat: sent the Ietter on to the plaintiff. 
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He in his turn communicated with the 
buyers from him. He and they say that they 
went to inspect the rice. The plaintiff says 
that his buyers Ibrahim Sulaiman and 
Company, told him verbally that they object- 
ed to the rice as not being of the stipulated 
quality, and that he informed the defendant 
of this, and that he would not take it. 
Tbrahim Sulaiman and Company's Manager, 
Nasim-ud-din, says he went to the mill and 
was told that thero was no rice for the 
plaintiff thero, but, never theless, he tested 
some bags and found they were short in 
weight and also that the rice was not of the 
quality contracted for. Whatever happened 
zt does nob appear that objections to the 
rice were ever communicated by any one to 
the Chetty. He, as he had aright to do, re- 
cognized only Karamat Ali and Noor Ahmed 
as his buyers. On the 5th March he gave 
them notice (Exhibit 19), that 5,800 bags 
were in course of shipment, and that if they 
did not pay for the rice on shipment. the 
advance they had paid would be forfeited 
and the rice disposed of at their risk. The 
purchase money was not paid,the vessel on 
which 5,799 bags had been shipped sailed for 
Chittagong and the Chetty resold the rice on 
the llth March at the rate of Rs. 7-1-0 per 
bag (Exhibit 22). On the same day Noor 
Ahmed gave the plaintiff“ notice that the 
Chetty had cancelled the contract (Exhibit 
16). On the 28rd March, the plaintiff sent to 
the defendant a disingenuous letter asking 
when the latter would give delivery of the 
509 tons of rice sold to him on the 3rd Feb- 
ruary. On the 24th March advocates’ letters 
began. On the 29th March the plaintiff wrote 
to the Chetty informing him that the latter's 
contract with Karamat Ali and Noor Ahmed 
had been endorsed to him to the extent of 
- 4048 bags, and demanded delivery of these 
(Exhibit Z). The Chetty’s reply (Exhibit 
Y) refused to recognize the plaintiff. It only 
remains to be said that the defendant did 
not tender to the plaintiff any rice with 
shipping and” insurance documénts. 


A pernsal of the evidence and documènts 
shows that none of the parties, except the 
Uhetty, had any but the smallestiden of what 
obligations are incurred by entering into 
T.L.F. sales of goods. The incidents attached 
to such sales by trade usage have been-fully 
described ‘by Blackburn, J., in Ireland vy. 
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Livingston (1). That was, however, a case 
between a merchant in oné country and a 
commissivun~ agent in another. The present 
case is between traders residing in the same 
place. The usage in such case is accurately 
described by Mr. Orrin his evidence. On a 
sale C. I. F. the seller undertakes to ship 
the goods sold on a vessel bound to the 
port mentioned, and to deliver the goods on 
board such vessel by tendering to the buyer a 
bill of lading for them together with a policy 
of insurance covering their insurance ‘to 
the port to which the goods are to go, and 
the seller must be ready and able to endorse 
the bill of lading and-to transfer the policy 
to the bayer on receiving payment of the - 
price. 

Tt is necessary for the seller to make such 
tender. 

Neither Karamat Ali and Noor Ahmed nor 
any of the string of persons who bought and 
sold portions of the 1,000 tons which the 
Chettly had contracted to deliver could have 
realised that the Chetty was not. bound to 
divide up-the amount he had sold into lots 
to suit them, and to obtain bills of lading and - 
policies of insurance to cover such lots. They 
could also, not have understood that each 
seller was bound to tender to the buyer from 


. him a bill of lading or bills of lading, and 


a policy or policies covering the exact 
amount he had contracted to sell. 
Nevertheless, they made contracts accord- 
ing to a term which has a definite meaning 
in trade, and each was bound by the usage 
of the trade. If they did not know the 
usage, it was their own fault that they did 
not ascertain it before they entered into such 
a contract. It is clear that the defendant 
did not do what he was bound to do, and, not 
having fulfilled the contract he made, he is 
bound to pay the plaintiff compensation. 
First of all the plaintiff is entitled to receive 
back the Rs.1,160 which he admittedly paid 
the defendant in connection with the con- 
tract. He is also entitled to receive from the 
defendant the difference between the contract 
rate and the O. I.F. rate at Akyab on. the last 
day of March which isthe last day on which. 
delivery could have been made. The plaintiff 
claims at the rate of Rs. 8 per bag, baring 
this on the rate of rice at Chittagong on the 


81st March.. The rate at Chittagong 1 not" 
(1) (1872)-L: R. 5 I. L. 395 ab p. 408 527 AAN 
41 La JAG. B. 201. O £) 


=. à a 3 


r 


- what has to bé considered. The place -of . of’ the 
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delivery. C.I.F. was Akyab,- and the .rate: 


° to, be considéréd is the Č. I: F. rate at Akyab 


“on the 3lst March. Mr. Orr stated that = 
the 28th. March, he sold bags-of 163 ‘Lbs.., 

Rs. 7-11-0. per bag .f. o. bi, and that then a 
freight to Chittagong was Rs.. 6 per ton—. 
sqmething less than 8 annas a bag—and that 


the insurance rate was 4 annas ‘per cent. less _ 


some allowances which he -stated and 5 per 
cant. A 
bag f.o.b. He said that the. market. had, 
been ‘rising -steadily.. On this evidence the. 
rate on which the plaintiff claims Jamagen: 
is. well within the mark. 

‘I. would allow the appeal, reverse ree de- 
cision of tbe District Court and give the 
plaintiff a decree for the’ amount he claimed, 
with.costs in the District Court and- in this 
Court. - 4 

’Parlett, J —i concur. 





D emare nan 


(ac. 6 M. L. T. 175.) `, 
MADRAS HIGH COURT. , 
: ORIMINAL Appeat No. 80 oF E 
m>- March 11; 1903. -t : 
Prete :—Mr. Justice Beno and Mr. ‘Justico 
Bhashyam -Iyengar 
THe PUBLIC PROSECUTOR—Arrentanr 
? versus 
“THAVASLANDI THEVAN-—Accusep. - 

Penal Code (Act. XLV. af 1880), 88. 182(a), 211— 

Offence not-proved under 6. 211 but facts establishing 
oneffce under 3. 183—-Duty of ' ars to convict 
unger 8. 183. 

Where, on- a trial under section 211, “Tndian Penal 
Code, the-facts-pfoved do not amount to: an-offence 
under that seotion,, but disclose. an offence under 
section 182(a),Indian Penal Code, it is the.daty. of the 
Magistrate to frames charge against the accused: 
under the latter section and try him. A 


- Mucen v. Perianan, 4 M. 241, distinguished. “~~ 


- Appeal under section 417 of the Code of the 
Criminal Procedure against the judgment of 
acquittal passéd on ‘the ‘acensed in Calendar 
Oase No. 51 of 1902-by the Head’ Assistant: 
Magistrate of Ramnad Division. ` “a 

. Order.—Weare disposed to agree with. 
the Head Assistant Magistrate that the’ “faots. 
allegéd do not amount to an offence under sec: 
tion 211, Indian Penal Oode; but if the Magis- 
trate believed. as heapparently did believe, 
the evidence of. the’ prosecution witnesses, 
the Magistrate, should have, framed :a: eines’ 
of an offence punishable under section 182(a) 


INDIAN. 


On the Ist April, he sold at Rs: 8 per - 


ee | Appeal callotied. 


CASES. - . ~ 1039. 
“KARI SUBBANADRI v. MUTHU RANGAYTA, | 
Indian, Penal Code, as the facts 


- clearly amount to an offence under that section, 


read it must be ia connection with the obliga- 


.tion imposed on the Village Magistrate by 


section 45 (c), Criminal Procedure Code. 

The case of the Queen v. Pertannan (1) is 
not an authority against this view, since in, 
that case the learned Judges only held that no 
offence punishable under section 162 (b) was, 
committed. We set aside the ordèr of the 
Magistrate and direct him to make further in- 
quiry into the alleged offence under section 
182 (a) of the Indian Penal Code. i 


a) Order set aside, 
1) 4 M. 24l. 





- ` (8. 6.82 M. 682, 6 M. L. T. 175.) : 
-7 . MADRAS HIGH ‘COURT. u 
_Larters. Parent APPEAL No. 102 or, 1908. 
April 6, 1909. ` : 
~ Presenti—Mr. Justice Bensonand.. 'r 
- +. Mr. Justice Miller. is 
- KAKI Spee : 


= oe 


ÅPPELLANT : BAE i e 
7 - versus Y 
“MUTHU RANGAYYA—Devaypaxt— 
RESPONDENT. ` 


iraner of Property Act (IV- of 1882); 8. 107—Re , 
gistration Act (IIT of 1877), 88. 8 and 17 (d)—Unvegis: 
tered tnstrument—Lease—Admussibility im evidence —' 
Oral agreement—Delirery of possessién—Admisaibility 
of other evidence, © 

Where the lower Comt refused ‘to admit in evi-, 
dence an unregistered instrament, which was an. 
undertaking by- the tenant to occupy on certain con, 
ditions, on the ground “that it was inadmissible ’ in 
evidence for want of registration undor sections‘ 8, 17: 
(d) and 49 of the Indian Registration Act, read 
together:. 

Held, (1)- That sections 4 and 107 of the Transfer of 
Property Act. ‘and section 17(d)of the Registration Act, 
must be read togethor and that as the instrument, in, 
question did not.fall under séction 107 of the Transfer 
of Property Act, 1882, it was not compnisorily regis’ ur- 
able so as to'be inadmissible i in evidence for want of 
such registration. ` 

:(2) That if there was a letting by oral akreeriènt 
and delivery ofpossession, mero existence ‘of such 


Jan instrument does not exclude other evidence ofthe - 


tenancy. 
* Vairananda Nadar Y. ‘Miya Kan Rovwter, 21 M. 109; 
Turaf Sahib v. Isuf Sahib, 80 M. 322, 2 M. L. T. 270; 
18 M. L J.-395, followed. 

Mathu Lal Pal v Bankur Behari Ghose, 19 C. 623, 
distinguished. _ 


Appeal under saction 15 <of the, Letters 


- Patent against the judgment of Mr. Justice | 


Pinhey, 7th December 1903 -in Civil. Revision 
Petition No, 263 of 1908 presented to revise 


. 


1040 


YYTHIANADA, AIYAR 0. VYTHTANADA AIYAR, 


the decree of Court of the District Munsif of 
Ellore in Small: Cause Suit No. 1079 of 1907. 

J udgment.— According to‘ Vatrananda 
Nadar v. Miya Kan Rowther(1), which was not 
referred to in argument, the effect of the clos- 
ing words of section 4 of the Transfer of Pro- 
perty Act is to require the Court to read sec- 
tion 107 of that Act along with section 17 (d) 
of the Registration Act; and consequently to 
hold that all instruments referred to insection 
107, Transfer of Property Act, are com- 
pulsorily registrable i in all cases to which that 
Act is applicable. 

We are to read section 107. as supplemental 
to section 17 (d) ofthe Registration Act: that 
is to say, we are to add to the first sentence 
of section 17 (d) words to the following effect: 

“And allinstruments referred to insection 107, 
Transfer of Property Act, and section 4” asis 
pointedout in Makhan Lal Pal v. Banku Behari 
Ghose(2). It isnot altogether clear, but itseems 
to us that, so far as we are concerned with it in 
this case, it cannot mean morethan this. It can 
mean that an instrument which is notreferred 
to in section 107, “Transfer of Property Act, 
becomes compulsorily registrable because it 
falls within the definition of a lease in section 
3 of the Registration Act. Now Exhibit A is 
an undertaking by the tenant to occupy on 
certain conditions and is a lease within the 
definition in section 3 of the Registration Act. 
But it is not a lease which by section 17 (d) of 
the Registration Act read by itself is required 
to be registered. ‘And it is not an instrument 
referred to in section 107, Transfer of Property 
Act; that section refers to instruments by 
which alease can be made and the case of 
Turf Sahib v. Isuf Sahib (8), by which we are 
bound, decided that a document like Wxhibit 
A is not an instrument by which a lease can 
be made. 


Exhibit A, therefore, is notone of the instra-. 


ments to which section 107, Transfer of 
Property Act, refersand so is not compulsorily 
registrable: it follows that it is not affected 
by section 49 of the Registration Act and is 
admissible in evidence. Now taking it that 
the plaintiff's case is that there was a letting 
by oral agreement accompanied by delivery 
then mere existence of Exhibit A does not; 
in our opihion, prevent him from proving that 
case. Woe think it would be unreasonable to 

a 21 M. 109. 

(2) 19 O. 623. 
(8) 80 M. 822; 2 M. L. T. 270; 18 M. L J. 395. 
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hold that, 
lease by oral agreement and delivery of posses- 
sion secures from the defendant written ` 
evidence of the terms of the agreement his 
case ceases to be a lease. 
beyond Turf Sahib v. Hsuf Sahib (3Y for our ' 
decision. Exhibit Ais not the document by 
which thelease is made, and, thérefore, if the ' 


lease was made at all it was made some other | 
way: it is the transferor who makes the lease: -” 


he wrote nothing: he made the lease if there | 


was, in fact a'lease by agreeing orally with the ' 


defendant to allow him to hold on certain con- , 
ditions. There is so far as we can see, nothing ' 
to prevent the giving in evidence of Exhibit | 
A in proof of theconditions. Thereis nothing > 
in the Evidence Act to prevent the proof of an 
oral agreement, by documentary evidence: 

' We allow the appeal and, reversing the 
decree, remand the suit to the District Munsif: 
for disposal according to law. Costs will 

abide the event. : - 
Appeal allowed. 





(s. c. 6 M. L. T. 187.) 
MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. ce 
or 1908. 
March 31, 1909. 
Present:—Mr. Justice Benson and ` 
- Mr. Justice Miller. - ae 
VYTHIANADA ATYAR—Isr -DerenDant- 
—APPELLANT - 
versus As 
VYTHIANADA AIYAR, alias NARA- ` 
YANAPPA ALYAR, INSANE REPRESENTED BY 
Mr. R SRINIVASA AIYAR—PLAINTIFF ; 


— RESPONDENT. Ai 
Ewecution—Mesne profits undetermined by decree— : 
Razinama— Whether Razinama capable of execution as 
part of the decree. u 
Where the decree left mesne profits undetermined 
and a subsequent rasinama was filed to the effect that 
the mesne profits should be recoverable by execution , 
first against æ particular plot of land: 
Held, (1) that the amount of mesne profits being ° 


to that extent undisposed of, it was competent for thé | 
parties to compromise that issue and that the Court” 
was competent to execute the compromise as part of | 
the decree, (2) that execution in any mode other than ` 
that stipulated in the razinama could not be' resorted 
to, unless that mode was shown to be impossible. 
"Radha Prasad Singh v. Lal Sahab Rai, 13 A. 53 at. 
p. 66, 17 I. A. 160; Mohamed Umarjan Khan v. Zidat — 
Begum; 25 A. 385; Anand Kishore Das Bukhei v. 
Ananda Kishore Bose, 14 O. 60 at p. 53,referred to, 


if the plaintiff when making his 


But we need not go ' 


. left undetermined by the decree and the suit remaining `_ 
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MANSUR KHAN 0. GAMAN KHAN. 7 
Appeal against the decree of the District . 


f Court of Tanjore’ in Appeal. Suit No. 88-0f 


1908, presented ‘against the. order of the 
Court: of the District Munsif of Mannargudi 
inR. B. -P. No. 467 of 1907 in O. S. No. 
of 1900, f 

| Judgment.—we are unable to'accede’ 
to the contention that’ it was beyond the. 
power of the Court to execute aga part of the: 


: decree the agréement of the parties thatthe 


mesne profits should “be recoverable by, 
execution first against the land described é as 
the 3rd sethi land. 


The amount ‘of mesne profita was. Jefi “un 
determined by the decree and to that extent 
the suit remained, undisposed of. In. effect. 
there still remained-one-issue for disposal and, 
it was open to the.parties to adjust that.part 
of the suit by a awal ‘compromise. , The 


_ cases to which the Advocate-CGeneral. drew, 


our attention support this view of the matter., 
Radha, Prasad Singh v, Lal Sahab Rat (1); 
Muhammad Umarjan Khan vy. Zinat Begum(2); - 
Anando Kishore Das Bakshi v. Anando Kishore 
(8). . The decree made in terms of this com- 
promise can be, ‘executed. We ,do not agree 
with the District J nudge that ‘it, has become 
impossible to fol fil the, “contract. No-doubt | 
there is an obstacle: . . which. prevents the 
immediate execution of ‘the decree by. sale of 
the ‘land but ‘until it is- showed ‘that that 
obstacle cannot ‘be , :remoyed ‘the execution 
wannot ‘be said ‘to have, become impossible. 
‘Indeed it was mot ‘contended before us 


-that the contract is. impossible of fulfilment 


mot immediately 


but. that, We ought to construe the agreement 
188 containing a condition that, if, the land is 
available for “execution, ‘the 
plaintiff is entitled to: ‘proceed with ‘his other 
remedies. We are unable -to' read this” 
‘condition into the razinama. ‘The application 
for execution against the person of the’ Ast 
defendant was, “therefore, in “our opinion - 
premature and: we allow the: appeal‘ with 
‘costs ‘here’ and ‘in the ‘lower Appellate Court 
‘and restore ‘the District Maunsit’ 8 order dis- 
missing the petition. 
Appeal allowed. 


1 A.58.ab.p. 0637 E A160. a 
(2) 25 A..885, ° 
8 14 0.50 at p. 5B. D 
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‘gtances ithe -suit is time-barred, 


“oi 


Ti (e. ¢2146'P.-L. B. 1909.) 
“PUNJAB CHIEF COURT. : 
Gun: Revistow No.-867'or "1909: n : 

a November 8, 1909. à 
4 Present: :—Mr. Jústioe Johnstone. 
MANSUR KHAN AND OTHERG— DEFENDANTS 

— PETITIONERS 7 
VETSUSE 


GAMAN KHAN—Pritsares—Resrospexr. 

Timitation—Cause of action—Bond executed by third 
person in discharge of a decres against judgment-debtor 
Suit against judgment debtor for recovery of money 
paid tinder the bond—Period of limitation applicable 
—Oommencement of the period imitation Act (XV of 
1877), Gch. LI, arts. 61,'81, 120. 

Where a third person executes a “bond, not. as 
surety for the judgment-debtor, whose, “liability is 
wholly absolved aud the decree’ is certified in Oourt 
as entirely’ discharged, ° the ‘cause of action for such 

third person to recover the amount of bond from the 

judgment-debtor arises on the date of execution of 
the bond and not on the. date on which he actually 
pays off. the decree-holder under the bond. 

A suit-by such: third person for the recovery of the 
money from the judgment-debtor would: be governed 
by art. 120 avid not by arte. 61 or 81,'Sch..1I, of ths 
Limitation Act, 1877, the period of limitation. to be _ 


‘counted from the date of the execution ‘df ‘the bond. 


_ Petition ` for revision of the order of the 
District- J udge,, Jhelum, dated 14th April, 
1909, reversing that’ of the “Munsif, lst 
Class, Jhelum, dated the Alth January, 1909, 
dismissing plaintiff’s claim.” 

Bhagat Gobind Das, ‘for the- Potitionérs. 

Mr. ‘Nand Lal, for the Respondent. 

Judgment.—in’ this case there are 
three persons whose-relative situations have to 
be considered. On the record, as it stands, Dhu- 
man, father of defendants Nos. 1 and 2, ‘owed 
money “ander. a decree to one Allah Ditta. 
~ Gaman. plaintif, execated a bond in -favour 
of Allah Ditta promising to pay the amount 
‘due by certain instalments, thus taking’ over 
thé liability. .In this bond Dhuman made no 
promise ta | pay, and it is nowhere stated that 
Gaman will pay ifDhuman Faile to pay : there 
is simple promise by “Gaman ‘to pay on 


account.of the decree aforesaid. The bond 
‘was executed in 1898 -and was paid ‘off in 
- 1908 by Gaman. 


The firat Court has held thatin thesa circum. 
the view 
taken being that '(andersome urinamed article) 


plaintiff had 6 years from the date of the bond . 


aforesaid, The learned District Judge, ‘how- 
‘ever, held that the cause-of action did ‘not arixe 
till the payment in 1908 by plaintiff, and ‘so, 
applying -article 81 or article 61 or ‘article 
120 ‘he held the suit within time. 


Pa 
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Mr. Gobind Das for dafendant has satisfied 
me that this. vidw is unsound. Gaman was 
not “surety” for Dhuman and theré was no 
contract of “guarantes,” for (a) Dhuman made 

0 promise to pay at all but was wholly. 
absolved by Allah Ditta, who allowed the 
decree to be certified as fally satisfied ; (b) no 
oral agreement. by Dhuman to pay. the, 
amount of the decree as principal is proved(c)’ 
even if such an agreement were proved, there 
is no contract by Gaman to pay the money to- 
Allah Ditta merely on default by Dhuman. 
Hence article 81 cannot possibly apply ; and 
avitcle 61 equally is inapplicable, for Gaman, 
was not paying money for which Dhuman wasi 
any longer liable to Allah Ditta. Article 120 
really applies and the cause’of action arose in 
my opinion at date of bond. When Gaman 
éxecuted that bond, he took over Dhuman’s 
liability and ‘at once Dhuman became his 
debtor. Dhuman was absolved gua - Allah 
Ditta and beqaame debtor to Gaman. instead, 
and Gaman had a cause of action against him 
quite independently of his (Gaman’s) paying 
off Allah Ditta. ' ° > 
' For these reasons I allow’ the revision and 
dismiss plaintiff's suit as barred by time. I 
set aside the order of remand by the District 
Jadge. In.the circumstarices I think parties’ 
should bear their’ own ‘coats. 

i “ Petition accepted. 


ite i 2 Pro | 





(a c. 96 P. L R 1909; 111-P. W. R. 1909). 
PUNJAB CHIEF COURT. - 

Frest Civie Appeat No. 701 or 1903. 
January 18, 1909. ) 
Present:—Mr. Justice Rattigan. ) 

CHUNI AND OTHERS— DEFENDANTS—- 

APPELLANTS 
= versus 


“DHAN DEVI—PGAINTIPE— RRSPONDEKT, 
` Award— Costs Appeal—Civil _ Procedure Code (Act 
XIV of, 1882), 3. 522 

A decree for costs not allowed by arbitrators is in 
excess of the award and 13, therefore, appealable and 
Hable to be set aside. 


` Appeal -from the order of Shahzada Asad 
Jan, Sub-Judge, Lahore, dated the 30th 
‘April 1908, decreeing plaintiff’ s claim. 
-~ Mr. Nand Lal, for the Appellants. 
` Lala Amar Nath Ohapra, for the Respondent 
Judgment. 
ot the arbitrators the parties were to bear 
their own odsts, but. “(apparently by somé 
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NIHALA v. EMPEROR. -° -- -5I 2d 


oversight) the lower Court whilë ` aocepting | 


the award in toto, has -directed that defen- 
dants- shall pay plaintiff's - costs. - “As - the 
whole case was referred to the arbitrators, 
they: had powér to award the costs of the 
litigation, and I see no reason why that - ‘part 


of their award should not be given effect to. T, ' 


therefore, accept the appeal and so far vary 
the dedree' of the lower Court as to direct 
that each party- skall boar its own costs in 
that Court. > < 

< Respondent - did iG sotictisly - -oppose the 
present appeal and I, therefore, make no 
order ds to costs in this Court. > 
a allowed, 





(22 P W. R.1909 Cr) to 
_ PUNJAB CHIEF COURT. 
| URIMINAL Reported Cass No. 573 oF 1902. , 
July 17, 1909. ‘ bs 
` Pr esent: —Mr. Justice Willam. 

NIHALA AND ANoTHER—ConvicTs — 
PETITIONERS ie oy, Sp 
versus ae 

EMPEROR THROUGH KHARKU— a 

- ProsgocTOR—ResPONDENTS. 

Penal Code" (Act XLV of 1860), 8. 498—Enticing 
away a married woman—Jbanj rara ‘marnages valid in 
the Kangra DistrictDivorcing and selling wife illegal 
— Absence of lawful marriage! A 

A complainant is incompetent to proseqate. anothey 
man under section 498, Penal Code, for enticing awa 
a woman unless he establishes ‘that he is her’ Pai: 
Husband. , 

Jhanjrara, (Chadar Andazi), marriage with a: ido 


2 


> - 
? 
E 


is no doubt, valid according to the custom prevailing . 


generally in the Kangra District, but there is no 
custom (and oven if there be any, it cannot be enforced) 
allowing a husband to divorco and sell his wife to 
another on receipt of peouniary compensation. Such 


a connection between the woman and the purchaser: 


does not create any legal relationship of hasband and 
wife which can be recognized by any Oivil or Oriminal 
Court. >- 

 Musanmat Deoki v. Ram Dhan,-Q8 P.R. 1890; re- 
ferrad to. 

© Case reported by the Sessions Judge, Hoshi- 
arpur Division, with his No.- 510. of 18th 
April, 1909. 


Facts.—Mussammat Sanii was amat 


to Ablu. When Ablu died, a deed was executed 
on behalf of Ablu’s minor brother Johli by his 
father to the effect that -Musdmmat Sundro 
had married Jobli who had’abandoned her 
in favour of Kharku complainant on receipt 


of Rs. 120. 


Complainant alleges that Musammat Sundro 


[1908 ~ 


|] 
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has | gong. to, live , with... Khay : petitioner, 
| with the consent and help.of her- ther Nihala.. 
* petitioner. . The alleged: ‘marriages to” Jobli 
and to , Kharķu. are'denied: ," It-is also denied 
that: Musammat - Sandro . is- - living with. 
Khazana and it is alleged for the defence that 
she,is living with her father. -'.:! 


The accused on conviction by: Raja Narinder i 


Chand, , Honorary. Magistrate, ‘Nadaun, - exer- 


cising the powers, of; » -Magistrate of the Ist. ~ 


Class in the Kangra District, were sentenced 


by order, dated -15th. March,’ 1109, under 
section 498/109 of the Indian, Penal- Code to >. 
a fine of Rs. 45 each or.to two months’ sigoroni i 


imprisonment. .. elise ' 

The fines have since been realized. ` 
; Grounps rog Revision.—‘‘It is absurd to’ sup- 
pose that the woman voluntarily married the 
child Jobli and it is impossible.to believe that 


= ‘she was divorced from! Jobli and married .com- 


plainant.' “Tobli’ 8 father apparently thought 
he had a ‘right to sell. ‘her and complainant, 
po doubt, thinks that’ he hag! ‘bought: her but 
this’ does not make ‘the woman: complainant’s 
‘wife, . and ‘complainiut cannét establish his 


alleged. rights to her by: criminal | Proceedings 


of this kind. | This-does not ‘appear to me to 
be a case for. Oriminal - Oourts -and in my 


opinion’ the conviction is. wrong’ ‘and should ° 


peset aside. — 

I ‘report the cage for tho orders of the Chief 
‘Court, poy is 

n R. S. Sukh Dial; “Eb this "étibioners, 

| Bakhshi Tek Ohana, for the Respondents. 
ie Judgment. The. -case ia: not perhaps 
“quite as clear as the, learned ‘Segsions- Judge 
has considered it, for jhanjrara marriages in the 
‘Kangra. District haye been recognised by this 
“Court Deoki v. Ram ‘Dhan (1). -But even 


r 


KA 


‘allowing this, I should require very ‘strong - 
„proof ofa ‘custom which could justify Jobli ' 


“after contracting jhanjrara marriage with his 
‘brother’ 8 widow i in at once divorcing her and 
“gellitig ~ her to an‘ outsider and even if there 
were such a custom, it’would atill be“a “ques- 


tiqn whether the Courts could respect it even 
in the case of a primitive people like that to: 


which the parties ‘to ‘this case belong. But 
as a matter of fact no such custom ' has been 


proved 'in this “case and’ consequently com- ' 


plainant ‘Kharku has nót established that he 
is the lawful husband. of ' Musammat ‘Sundro 
and, therefore; that. she’ is‘ ` competent to 


prosecute, 
(1) 93:P-R, 1890; 


ë t 
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oe sae ` 7 G E r= > a v’ ay 
Pen © agoordingly,, A „this application and. 
i AAN the, findings, and sentences of the 
, lower: Court. I direct that the- ‘convicts be 
acquitted and ` discharged,. and ther ‘fines, 
-if reslized,. refarided.. ‘ 


aan “Petition accepted, 


t ` - Ye . 5, «tk oar ` ig 
D En AT t e te foot, ý 1 
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MADERAS -HIGH: COURT. Tii 
Oernant Ravision’Casn No. 431 oF 1959. 
cas REFERRED No.’ 101 oF 1909. > : 
: October 5, 1909. T 
Present ME, Justice Munro: and Mr. Justice 
v im < Abdur Rahim. >`. 
. Inre ASADULLA HUSSAIN KHAN. 
Griminal Procellure Code (Act V; of 1898), ss. 165, 
<100,256—Nom-ocgngsableoffence, information of —Powwers 
of the Police—No camplaint or Police report—Magis- 
trate’s order to investigate—Jurisdiction—Kvidencé; 
` Reserving cross:enamination of witness —Practice. * 
Upon receiving information of the commission of 
a non-cognizable offence, a Polico officer’can, inst 
of merely referring the informant toa Magistra 
| report the casé toa Magistrate under clause '(1) of 
section 155 of the Criminal Procedure Code for orders 
under-clause (2) of the same section; and the Magis- 
trate can, under such circumstances, order an inves- 
tigation without first taking cognizance of the offence 
in one of ‘the three: prays mentionen in section’ 190 
of the Code... '- |, 
` The Court “has discretion for pulficient reason, {0 : 
allow the. cross-pxamination of the defence or 
prosecution witngssea to be- reserved „until 
éxamination-in-chief’of all of them i is over, but mites 
a charge is framed,-thé defence has the right under 
section 256, Oriminal- Procedure Code, to re-call and 
_Gross-examine any of the prosecution witnesses. ` 
Case referred. for the. orders'of the High 
Court, under section 432 of the Criminal Pro- 
z cedure Code, by the Ohief Presidency Magia- 
trate, Egmore, in his letter,. ‘dated the E 
"August 1909. _ 
The questions of law siape for opinion 
‘are (a) whether -upon information given of 
‘the commission‘of a non-cognizable offence, 8 
Police Officer can, instead of merely referring 
the-informant to a Magistrate, under section 
155; clause (1), report the case to a Magis- 
trate for orders under clause (2) of the same. 
section; and whether a. Magistrate: cah, under 
‘such circumstances, order an investigation 
without first taking cognizance of the offence in 
-oneof the three ways mentioned in section 190, 
‘-Oriminal: Procédure Code ; and: (b) whether 
:the prosecution.can' be allowed to. reserve 


Epu Fk OY 


~, cross-examinatiou -of , the defence witnesses 
' santil.the : chief examination of them’ is.over, - 
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and whether defence can similarly reserve 
cross-examination of the prosecution“ witnesses. 
< Order. 


We ans wer the first question referred to us 


in the affirmative. Section 155 (2), Criminal - 


- Procedure Code, read with section 529(b) and 
Schedule III, II(2) of the Code, can leave no 
doubt upon the point. As to the second 


7 point the Court has, in ouropinion, discretion ` 


for sufficient réason, to allow the cross- 
examination of defence witnesses to be 
reserved until the chief examination of all of 
them is over, there being no provision of law 
to the contrary. As to whether the defence 
can reserve cross-examination of the prosecu- 
tion witnesses, it is tò be observed that- 
when a charge is framed, the ‘defence has the 
right under section 256, Criminal Procedure 
Oode, to re-call and oross- -examine any of 
the prosecution witnesses. “In any other case 
the matter would be one for the discretion of 
the Court. 





{s..0. 6 M. L. T. 260.) 
MADRAS HIGH COURT. 
Srconp Crvin APPBAL No. 1415 or 1907. 

April 7, 1909. 

_ Present: :—Mr. Justice Benson and Mr. Justice 
- Miller. ` 

_ GENGAPPA NAIDU6tx Devanpaxr 
APPELLANT 
‘versus 

‘SUBBU NAIDU AND‘ a, GN 
RESPONDENTS. 

- Hindu Law - Alienation by widow —Attestation of sale 


by three reversioners—Fourth reversioner absent— Whe- 
ther it amounted to consent. 
"Where the widow alienated the whole of her estate, 
and the sale-deed was attested by all the three living 
reversioners, except the, plaintiff who was absent. 


Held, (1) That there was a valid consent by the ` 


reversioners and the sale wag binding on the plaintiff. 
(2)That the fact that some of the reversioners received 


‘oonsideration for giving their consent was not in 
„itself sufficiont to annul its effect. 


` Second appeal against ‘the decree of the 

. District Court of Chingleput in A.S. No. 543 

of 1906 presented against the decree -of the’ 

Court of the District Munsif of Chingleput 
in O. S. No. 199 of 1904. - 

Judgment.—tThe sale to ‘the 6th‘ 


-defendant was attested by all the three , 
‘living reversioners except'the plaintiff who ~ 


was absent at the time and it was not 
-disputed that ‘the .attestation was in token 


“INDIAN GAS, 


_husband’s estate. 


| (1909 


G 
t 


of consent. ‘All those who formed the, next 
reversioners consented tothe alienation. The , - 
District Judge's findings are notclear. When 


he speaks of the transaction “as ‘colourable 
that does not seem to mean ‘more than that 
the 6th defendant is not proved to have paid E 
money to the widow for thé land. Tt is 
olear that the occasion, wis not one’: ‘on 
which a ‘colourablé’ ‘or ‘unreal’ transaction 
could be suspected. If the widow desired to 
benefit her half-brother she could do so by 
transferring her land- to him bub not by 
keeping it for herself. Moreover, ‘it Was not 
the plaintiff's case that nothing. ‘passed by the : 
sale, but only that it did not bind him.” Thè- 
District- Judge seems further’ to hold that 
‘theconsont of the reversionary heirs was not 
a sufficient consent because Home of them 
were paid for giving. it, bribed, as he says, 
to give it. He does-not find that they were” 
induced by fraud practised on them to assent 
to -the transaction; and the’ fact that.they or 


-some ‘of them received conéideration for. their 


assent is not by itself sufficient to annul its 
effect. 
The remaining question is whether” ‘tho 
widow sold all that remained to her of her 
As to this’ the plaintiff 
has not shown that she had any, other part of- 


| the estate in her possession or vested ï in ber 


at the date of the sale except a. small ‘plot of 


“land which was told -fo 3rd defendant ag. 2 
_ part of the same transaction with ‘the sale | to ` 
- the 6th defendant: and, therefore, wé may 


fairly assume with the assent of the other 
reversioners. In these circumstances the - 
plaintiff cannot now succeed. The alienation 


. was imade with the necessary consent and 
was an alienation of the-whole of the widow’ 8 


‘estate. 
We must, therefore, reverse. ‘the decree. of 


the District Judge and restore: ‘that of ‘the 


District Munsif with costs here amet in, the 


i dower t appetite ‘Court. 


T 
Appeal allowed. 


` 
t 
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'EOONKORO SAYAMMA 0, BOONKONO, ARJEE. 


(s.¢. 6 M. L.T: 267.) 4 
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sg MADRAS. HIGH “COURT. 
First CIVIL APPEAL Ne 0. 89 oF 1905., 
. ou. + Séptember 21, 19089... 5 h 
A Pregant: Mr. Justice Wallis and, "Mr. Justice, 4 
, Miller., - 7.: l 
SOONKORO SAYAMMA AND ANOTHER — 
i PLAINTIFFS . < : 
versus $s 


"SOONKORO “AREB—AND, ANOTHER, 
> — DEFENDANTS. “. ,, 
| Hindu Iaw—Adoption—Proof of. 7 
Where evidence is conflicting as - “regarda “the 
adoption: of’ a boy, ‘great importance attaches to the 
conduct of the parties. - 


father’s name was entered i in the schogl register under 
the heading ‘Parent’ or’ Guardian’ ‘against the boy's ~ 
name, and that in 6 partition guit between his natural- 
father and brothers, his rights, were - ignored and. his 


name was entered: in. the gaden tree. with a. 


bare mention of, the adoption. ` 


Appeal against the. “aetieeo of the- District 
Court of Ganjam, i in one, ane No. 5 A 
1904: | A 


Judgment.—We thiùk the deèision , 


_ofthe Court below‘ was right: ' In view of 
the conflicting evidénce’ zag ‘to ‘whether am 
‘adoption actually took plade or ‘not at, tho. 
time when Exhibit’ B was "executed i in 1896, 


great importance attacheéa to the conduct’ of 4 


the parties between that time and the date of 


Siva Subuddhi’ s.death in 1908.” The defen- - 
dant’s casa is that after Exhibit B, Siva 


Subuddhi’ had nothing to do with the boy, yet. 
we find he was entered in the school register 
against the hoy’s name under the- heading ' ‘of 

' Parent or Guardian, thus ‘showing that he 


was the person to whom the authorities looked . 


for’ payment of the fees and treated‘as being . 
in loco parentts,' We think it very improbable 
that, if there had béen no adoption at thetime . 
of Exhibit B, the father of the boy would have - 


allowed him to remain fur all’ these years 


under the careofthe decéased..: There is also ` 
the evidence of witnesses whom the District 
Judge believed, notably plaintiff's witness - 
No. 3, that the deceased himself spoke to 
having ‘adopted the boy. 


table of descent appended to the plaint with 


the note that he had been given in apie ts ee 


INDIAN, CASES, 


An adoption was held to, be |. 
proved from the circumstances that the adoptive i 
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* AMBOO g. BABOO. 


It is-not very clear ‘under what circumstances 
the document, spoken to by defence witness 
No. 1, which the deceased-executed but refus- 
ed to have registered, came into existence or 
what has become, of if but the Sub-Registrar 
says it referred tọ a completed adoption, ‘and 


‘that the deceased said he. intended by means 


of it to, secure a provision, for his wife ‘and 
daughter. . On the whole “we agree with, the 
lower Court and, a, dismisa the appeal with costs. 


a i bta 


oe z S ' 2 , “Appeal, dismissed: 





on ran 6M. L. T; $61.) 
a MADRAS HIGH, COURT. i 

“CRIMINAL REVISION: Case No. 259 oF 1909." ° 
Sama Revision Perition No. 187 or 1909. 
. September 33, 1909. ' pers 

.. Present:—Mr. Justice Miller. © | 
| AMBOO—Compcatyant—ParittoneR. |, n 
versus g 
BABOO—Acovss-—:Counter-PeririonER. 
Criminal Procedure Code (Aot V of 1898), s3. 250 
488— Application for maintenance—Compensation. 
~ Where a Magistrate ordered payment of campen- 
sation to the counter-petitioner in an application for 
sega under section 488,- -Oriminal Procedure 
ode: 

Held, that an application for ‘maintenance ' is not a 
complaint of an‘offence or an accusation of an offence 
andthe Magistrate cannot ' order payment of com- 
pensation. WEE ai 

In re Ponnammal, 16 M. 234, followed. 

: Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court, to revise the order of the 3rd Presi- 
dency .Magistrate’s Court, George nore in 
O. C. No. 18055 of 1909. 


Order.—The application for an-order of 
«maintenance is not 8 complaint of ‚an offence ‘ 
or an accusation of an offence; In re Ponnam- 
‘mal G). 

The Presidency Magistrate’ 3 orders for pay-" 
ment of compensation and imprisoument in 
` default, are sot abide. The bail i 18 ere 


J ayeas 2 
Itis also in evidenco, ` | ESA eae 
that there was a partition suit in 1902 in the `”. i 
plaintiff’s-natural family between: his natural 

brothers and father and that his rights were, 
ignored and his name only appeared” inthe” 


VENOATANARAYANA PILLAY V, SUBBAMMAL. 
7 (s 0.6 M. L. T. 116.) ` 
MADRAS. HIGH COURT. `, 
ORIGINAL Civiu Sorr No. 141 or 1907. ` 
March 26; 1909. 
Present:—Mr. Justice. Wallis. | 
VENCATAN ARAYAN APILLAI—Pramrire 
ae ‘ versus ` : : 

‘SUBBAMMAL AND ANGTHER— DRFENDANTS. : 
. Will—Revocation of earlier will by a later one—. 
Absence of express words `of revocation, effect of— 

. Authority to, widow to adopt contained in earlier Will— 
No reference to adoption in second Will—Kasler Will 
not admitted to probate—Suit by reversioner to declare 
adoption invalid—Admusarbility in evidence of the 
earlier Will—Probate and Administration Act (Y of 
1881), s. 59—Succession Act {X of 1885), 8. 187. 

The plaintiff, a reversioner, sued fora declaration 
that the adoption of the 2nd: defendant by the. 1st 
defendant, 4 Hindu widow, was invalid. The adoption 
was made in ‘pursuance of. an authority contained in 
a Will of the widow’s: husband. That Will, however, 


,, Was not admitted to probate, and there was a subse: 


` quent Will of the testator whereby he made certain 
dispositions of his property, and no reference was 


"made therein to’ adoption. The plaintiff contended 


that the earlier Will was revoked by the later ona and 
„that as the earlier Will was, not probated, it was in- 
admissible in evidence. 


- Held, (1) that it was the duty‘of the reversioner to` 


make out with reasonable certainty a revocation of 
the prior Will independently of the dispositions in the 
later Wil.. we 
~ (2) thot the earlier Will. 
revoked by the Inter Will. ' 
, (3) that.section 69 of the Probate and Adminis- 
tration Act could not affect a suit for a declaration of 
the plaintiff's right to aucosed to the property which 
was and has been held to be the joint family “property. 
of the deceased and his adopted gon. 

(4) that section 187 of the Indian Succossion Act 
did not’ apply, as an authority to adopt isnot a 
legacy tò tho widow. . : 

(5) that in any event the unprobated Will could 


was not effectually. 


“be taken into consideration in a‘suit for declaration 


which is a discretionary relief. 

: Judgment.—tThis’ is a suit for 
declaration that the alleged adoption of 
the 2nd defendant bythe Ist defendant 


the widow. of the late V. Venkatarama’ 


Pillai is invalid and cannot affect the rights 


-of the plaintiff as next reversioner to the 


estate Of the said Venkatarama Pillai.. The : 


factum of the adoption’is admitted butit ig 
denied that the lst defendant had any author- 
ity to' adopt. The defendants rely on an 
authority conferred in the Willofthe deceased, 


dated .8th September 1889 but the plaintiff ' 


contends that the Will was revoked by the 
subsequent Will of 2lst March 1890, which has 
been admitted to probate and that whether 
this is so or notthe Will of the 2lst March 
must be taken to be the last Will of the 
deceased until the grant is revoked of the 
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earlier Will admitted to concurrent probate 
and that until it is admitted to, probate. . 


Section 187: of, the Indian -Succession Act, - 


which‘ applies to Hindu Wills prevents: the 
plaintiff from claiming undor it. Some of 


these questions present’ considerable difficulty: é 


The earlier Willis perhaps wide enough in 
terms to cover any self-aéquired property of 
the deceased supposing him .to have.had any, 
but the latter only .disposes of the properites 
specified in it which areall ancestral properties. 
The earlier Will recitesthe testator’s intention 
of ‘adopting; his. daughter’s., son. C. Venkata- 
krishna. Pillai’ and in case of his dying before: 
doidg so gives his widow power to adopt him.’ 
Further in the event of. O. Venkatakrishna 
Pillai. dying without issue during the. life-, 
time of the widow, the Will gives her further. 
Authority to adopt one of the other sonspf the: 
testator’s daughter. The second Will was: 


made after the testator. had udopted: 0.” - 


Venkatakrishna Pillai. The authority: ‘to 


' widow to adopt: him: is, ‘therefore, omitted.) 


Practically the only other change and at any: 
rate the most material change is that in case 
‘of C.;Venkatakrishna’s death. without issue, 


' during the life-time of the widow, the later, 
» Will does not give. herany authority. to adopt, 


another son of the testator’s danghter,, but, 


provides that'the property shall ,be divided, 


among the daughter’s issue. Now, it appears 
to me that this provision is ent'relyincon- 
sistent with : the provision in the earlier Wi 

giving authority to adopt after. O. “Venkata. 
krishna’s death without issue as-in the event, 
of such an adoption the whole of the properites 
covered by the later Will being, ancestral 
would go to the son so adopted and would 
not be available for division among the issug 
of the testator’s daughter agis expressly, 


provided by the later Will. In construing the - 


later Will we are not,in my opinion, at liberty, . 
to go outside of it, or_to,cut down „the 
express provision that-in a certain, event the i 
properties are to be divided. among tho 
daughter’s issue, and read it as meaning, that 
such a division is to be conditional upon the 


_ widow not making an adoption , under the 


authority’ conferred by the :Will.,.. Unless we | 
do, this there’ is an absolute inconsistency. : 
between the two Wills and -this bheing so the 
later must prevail- On this part of, the case 


in spite of the learned and lengthy argument ` 


of the Advocate-General I haye not been able 
to feel any doubt and have no hesitation in 
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| Tv to the -coneluision, that the. ; Provision, the: earlier and: Affective’ “iagad of the 
n'the ‘later Will ag. ‘to’ division a among the same property. ` The, fact, that i in the present, 
A ae 8 ‘issué’ Was deliberately ‘inserted i in case the earlier Will doès not strictly: speaking: . 
oe later Will i in ‘substitution of the authority, contain 8 disposition, of property but only an, 
adopt i in the earliér Wills w joh was. thereby authority to. adopt which | if exercised would- 
‘intended’ to” be revokéd by if,- If this' ba: 80, operate’ as’ 2 dispositjon. of ‘property. does not, 
- ‘then e supposing thé’ dispositioni in the second | appear to meto makeany difference. Mr. Thira:, 
Will to be operative, there. would be. a: clear . naraysnachari, for ‘the plaintiff cited English’ 
" revocation and it is “unnecessary to refer to oases. Tupper 4. Tupper (2)and Quinn yv. Buller 
“the more i- ‘doubtful cases ‘which -have. been, . Wi , both anterior Lo Alexander v. Kirckpatrick 
‘decided in the Probate Court. . “sts (1). Some.of the English cases have held that, 
- The ~ learned Advonate-Goneril, however,’ ‘the doctrine’ does’ not apply, where the failure 
drew: attention to the fact thatatter the adop- of tha later instrument i is dueto the incapacity, 
| ‘tion of O. Venkatakrishna Pillaiby virtue of , ofthe deviseo to take-a limitation which: ‘Tests, 
‘which: ‘the ancestral. properties of the testator on the. authority of a very ‘old case French’s. 
ecame the joint:family properties of the tes. ' “ease, (Roll’s Alindgment’ Devisee 4) rathen 
3 “aion and: ‘Venkatarama, the.testator had no, ‘than i 19, prificiple. This was pointed ont by, 
power “to dispose ‘of joint ‘family properties’ by- Lord: Romilly. in Quinn, y.. Buller (38) who. 
: Win or to provide how it was.to ‘go. in. the -- held that . when: “tho donge of a: <“ power, 
“event “of: Venkatakrishna , Pillai’s, death’ ‘expressly revoked” “an appointment made, 
ít withogt. 'igsuo, Accordingly: it has already.” ‘under the power and proceeded, to make a 
3a been décided'as bet ween these parties in O+S.. „fresh appointment which failed because. it, 
AL No. -I of 1895 that the second Will ig void: - was not’ according to the-power the expressed, 
aes ww aa inoperative: according, to Hinda Law and ` intention to revoke must be given effect to. 
“that the. Present plaintiff is entitled tò encckedi.. This appeara to be one of the English | cases, i 
2. ‘next reversionér on theiwidow' s death. -., -which-Lord- Cairns refers to in . Alexander v. 
"It was subsequently: to: this ‘decision. “that Kirckpatrick, 41) and distinguishes withont 
f ais ‘widow adopted'the present 2nd defendant , expressing any opinion as to, whether they 
' ee tò act under enon conferred “were rightly decided dn’ the’ “ground that the 
"by. the earlier Will. ! * hy yt _ later instrument contained an express revoca- 
‘| Now the ‘learned EANN ET BE „tion of the earlier. = í pen 
upon the- fact that the second Will .was ‘and’ ’, In ‘In 76 Fleetwood’ ‘Sidegreives v, ' Breiwer, 
oe Peen: held: to ba: inoperative as to- the ` (4) where.. a , {estatrix, executed a fourth 
properties ‘it purports to dispose of to show.. ’Codicil containing’ dispositions inconsistent 
` that if the second Will was, intended torevoke “with those she had previously made, but the 
a _the firs it- Was only. a casé of. what is : known, | fourth Codicil failed as it was attested by one 
“dn the: books as dependant relative revocation, "of the beneficiaries underit, V, C. Hallobserved: 
f and the second: Will having been, inoperative — There is notin the. fourth Codicil, ` any 
"i "there was, no revocationof the. „authority to, express revocation of’ the wilt and first, 
= ‘adopt i in i the earlier Will.. As. his authority.. second and third Codicilsand the fourth Codicil 
' the Jearned Advocate-Géneral :cited the being executed in order tocreate new interesta 
cece of the Hose. of Lordsin.a Scotch ..which fail the original instruments of dis- 
Alexander “iy... Kirckpatrick, (1). ; “position were unaffected: on the pringiple of 
' e that case’ a’ husband and wife executad . Onions ov. Tyrer (5) and other cases.‘: I may 
& conveyance reserving: to her power add that to let inthe doctrine itis not neces, 
of" revocation, . and subsequently executed a; sary.that the later instraments ‘should fail al- 
' ‘conveyange,, of: the same property, to others . together forin Ontonsv. Tyrer(5)the later Will 
Without reference to the pravions conveyance, - was good. as -tos peony bat bad as to 
‘ “just as here the later.Will does not refer to: reality: vi ea” GS es 
“the 6arlieri ‘The later conveyance ‘was . held,, Oy TK. aria J; 685% 1 Jar. {xe ay O17; 8: w R. 
inoperative for: want.of apt words and under.: 616, tes : ; 
‘ these circumstances- the House of Lords, held. (3) L. R. 6 Ea. DI ho, UP Eee oni, 


f 6 k » (4) 16 Ch D. 594.. 
: tliat this inoperative’ alae kn ne as . | ei 1 ?, Williams 548; ig Yarn, 7 18; “ais Ey Rep, 
at “ay, 3 Re. and igre COE ee 7180, i KAB 
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‘ Tn Alexander v. Kirkpatrick (2)}Lord Cairns 
distinguishes between cases in which the later 
instrument contaius -express words of revo- 
-cation as to which cases- he savs there may’ 
be some doubt, and cases such as the presént 
where there are no express words of revo- 
cation, As regards the latter he says at page 
493 : “It appears to me that no case has been 
produced where either in Scotland or in Eng-' 
land a mere alternative inconsistent disposi- 
tion which is not valid or effectual in itself 
has been held to revoke an earlier disposi- 
tion of the same porperty’’. Lord Chelmsford 
` takes the same ground. Lorð Hatherley who 

had decided the English case of Tupper v.. 
Tupper (2)at page 408 speaks of “that-class’ of 
cases in which a changed disposition having 
Been intended to take effect but the changed 
disposition itself having failed to take effect 
the intention to revoke is “nob any further to 
be presumed from it”, and Lord Selborne Bays 
that the heir-at-law (here the Teversioner) is 
boundto make out with & ‘reasonable certainty 
a revocation of the prior eed independently 
of diaposition in the later, I think we must , 

accept the law Isid down by these high . 
authorities as the rule of justice, equity and 
i good conscience applicable by us. 1 may add 
that ‘the intention of the testator in both 
Wills was apparently tobenefit his own grand . 
children or one of them. at the expense of 
the plaintiff who was the next reversioner 


under’ Hindu law and that euch intention . 


would be defeated by holding that the invalid 

disposition of the later Will operated as a 

- revocation of the earlier Will and so let in. 
the heir. 

For these reasons I sah of opinion that the 
-anthority_to adopt in the earlier Will was 
not effectually revoked “by the later Will. 
Then as to the objection’ that the earlier Will 
cannot be looked at I decided to take evidence 
“as to the execution of. the earlier Will and to 
admit it in evidence for reasons which Will 
be stated below and alsa with a view to a 
possible appeal. It was, ‘however, unnecessary. 
- totake oral evidence as the due execution of 
. the earlier Will was admitted by the plaintiff 
- who had himself put itin evidence in the 
previous litigation and the adoption of the 
2nd defendant by the first was also admitted. 

- To come tothe objections themselves Mr. 
Thiranarayanachari in the first place referred 
to Williams on Executors, Vol. I, Page 481. 
es Edition) to show that the Probate is 
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` conclusive aa to the contents.of the testator’, 
“Will and also to page 119.. The question as. 
to this Will appears to me to he governed by. 
section 59 of the Probate and Administration . 
Act, 1881, ‘which provides that Probates or 
Letters of Administration shall have effect. 
“over all the property movable or immovable. 
of the deceased throughout the province in: 
which the same is granted and shall be. 
conclusive as to the,representative title 
against all debtors of.tha deceased and: all - 
persons holding property. which belongs to. 
him and shall afford fntl indemnity.to ath 
debtors paying the debts and all. persons: 
. delivering up such property to the person to: 
whom such Probate or Letters of Admintstra-. 
tion may be granted, Now the effect,of this- 
section is that the estate of the “deceased has = 
to be applied by the executor with exclusive : 
reference to the Will .of which probate has. 
been granted and without reference to any 
thing contained in any other Will not ‘admitted ; 
teprobate, That probate, however, does-not in, 
any way affect the joint family property of. - 
the deveased and his adopted’.son ‘and ibi: 
follows. I,think, that section 59 cannot affect 
a suit auch aa the present fora declaration òf- 
the plaintiff's right to succeed to the proparty 
which was and has been held to be the ae 
family property of the deceased and his 
adopted son. Then as to the further objec- 
tion whichis teken under section 187 of the 
Indian Succession Act. T am not. Satisfied that 
the defendants ‘are seeking to establish any 
_ right as axecutors oF legatees when ‘they rely 
on the authority to adopt in the earlier will. 
+A Hindu widow cen ‘only adopt under 
anthority -from her husband or with the 
consent of the Sapindas and suoh authority 
unless conferred by an instrument which 


- gatisfies the definition of a Will -requires 


registration under section 17 of the, Regis- 
tration Act: Having regard to the far- 
reaching consequences of such- adoption it < 
might, be well if. section 187. were» made apa . 
- plicable to them, but taking the section as it” 
stands, I am nob prepared to say an poe ine 
to adopt is alegacy to a widow or that- a. 
widow on whomit has been conferred-by Will" ' 
is legatee. © No authority hasbeen cited for’ 
such ‘a proposition and it: would, in my. 
opinion, bé unduly straining the meaning of -- 
the word legacy so to hold. J think, therp:" 
fore, the objection fails. -At the ‘same. time | 


T desire to say that I can Bee no, foundation ‘> . 


| ‘Prosehit: Mr. Justice Miller and Mr. Justica 


-i8 ` no authority’ for- such | 
- Moreover,” 
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for the farther contention ‘put forward’ ‘that vi ot ‘entitled. to the benefit of thes covenant, 


section’ 197° applies only ' to “persons in thé, - 
position of plaintiffs and not ‘to defendants ang 
that-in my opinion- Janaki v. Dhanu Tatt (6) - 
a 4, contention, 
‘even if I- were ‘of! ‘opinion “that 
either of- these objections ought to’ ‘be ip- 
held siii’ a suit for! possession of the, plaint, 
properties, they would not;in my opinion, pie 
clude me from admitting: ‘the earlier anprov=" 


ed Will in- evidence and taking it into cons: 


sideration in a suit such: ‘as this “for a de-' 
claratidn which is 9 ' discretionary reHef. In’ 
such a ‘suit the ‘Court is entitled to “hate 


s before ib everything which may influence, it, 


in the -exerciae of its: discretion and the’ DH 
istence’ of an earlier’ unproved- Will confer- 
ring ap’ authority to" adopt’ which | Was not. 
revoked-in the Tater- ‘proved Will would, in” 
my. - opinion, be ‘a ‘ground: for reftising the 
declaration: prayed for’ unless the Court was, 
satisfied: that it was too ‘late for’ the dèfon-. 
dants to satisfy the- requirements of the 
section by abtaining concufrént probate of, 
the earlier instramént. 

In thé result the ‘path mist, be dismissed’ - 
wiih costa.) 
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 VYTHILINGA PILLAT 'AND OTHERS 
DEFENDANTI— REBPONDENTS. . 

Transfer of Praperty Act ur óf 1882), 8. 40— Hort- . 
gage—Bale of mortgaged praperty td diverse vendees— 
Sateof property in execution af martgage decrea+_Pay- 
ment of, martgage by one vendee to save, property—Suit "< 
for contribution by that vendee 


AY mortgagor- sold the mortgaged: property , hi 
separate parcels to three ‘different’ persona. Two 


tendeeg agreed to; pay the.sale consideration ‘to “ 


the mortgagee and the third, the plaintiff, paid cash’ - 
for the portion, sold to him. In execution of a 
decree obtained: by the mortgagee’s , assignee , the 
parcel of the plaintiff 'vérdee was sold in Court-- 


auction and to.save the La ed he paid parto ‘of tt 


the Money dae on the mo 
` Held, ina suit by” the . gaid vendeo against. t 
other’ vendées for eat ition, that u the Planti 


u 


to 


thé ‘mortgagor and the defendants, as, he ‘ 
purchased subject to the mortgage, and it was not 
necaasary for: him to preserve ‘any of the mort-- 
r’g rights; and (2) that, as plaintiff only, paid 

for the equity of redemption , of’ Nee land purchased 
by* him, he had no" eqaity, having paid nothing ‘more, 


.to-demand from> the’ other purchasers any partion 


of. that share eee mortgage debt: for which his 
lands were Hab le, ~- = 

Pearson v. Bailey, VF, “Masa, 818, 820; Tagar v; 
Yolamgar, 174 Mass. ‘521; referred to. 


‘Second: ' appeal against’ the decree of the’ 
Additional-Sub-Court of Tanjore in, A. S. 
No. 1052" of'1903, presented against the dẹ- ` 
erea of the Court of the ‘District Munsif of 


-Nhiyak in Q,-8: No. 102 af 1902. 


Judgment.—of the whole property 


: mortgaged in 1889 ta Subapathy for Rs. 1 300 - 


three*parcela were sold by the mortgagors 
on: the }6thyof April 1899, ‘one parcel to 
thie 3ra. defendant’a father . for Ra. 1,000, i 
ang ta -tha 4th defendant for Rs. 200, and 
one ta the plaintiff for Rs. 500. The plaintiff 
` paid cash ‘for ‘hia purchase,’ but | the other 
purchasers each ‘undertook ta’ ‘pay. the price 
# the mortgagee tawarda:' the, mortgage, 
Fiubnecuantly Sabapathy’s’ assignee brought 
'- gale‘ the: property purehased. by. the 
Pantig. And the‘plaintiff, tò save it, paid up 


> part ‘of what’ was due an the mortgage... He 


now ‘seeks contributions From. the present 


-> awnerg ‘af. the other two’ parcela ` ‘and the. first 
n question for our’ determination ia as’ ta- the 


correat method of calculating the contribution, | 
The plaintiff ‘claimg that the 3rd and the. 
= ath defendants’ being bound to ' pay Rs: 1,200 


ees the ‘mortgage must be’ held liable 
“for that amount, and the rateable (distribu- 


tion’ over ‘all the property should “be made 


only for the balanca; Section 40 of the Trans- 


fer of Property ‘Act, “wak relied on by Mr. : 


a Srinivasa’ Aiyangar ` an the’ plaintiff's: behalf; 


but aa we understand: that seobion;, it could -` 
‘apply to this Gake, only if thére were found 
ta“ be a eontraat. between the’ plaintiff, and 


“his vendors- that the land sold to other 


“ purchasera should be liable for Ra; 1,200 of- : 


“the mortgage money and- -it is nat foung 


‘that? there “was 'guoh a contract. . 


Mr. Srinivasa ‘Aiyangap placed’ ‘hia. chief! 
“reliance ' (on an ‘equitable rula profounded ; as 
follows'i in’ ` Fones, on Mortgages (Gth Edition), 


4 “peotion "743: 


“A purchaser. of a portion, of the ‘estate , 
‘subject. -to` a mortgage - has; no equity -to have 
“his” land’ relieved - of the “burden of oe 


- (POR) 
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mortgage as * against: ‘a subsequent purchaser 
‘when it was‘a part of his coutract of purchase 
‘that he should pay” the * ùtóhase` money 
‘directly in satisfaction af. the mortgage. ‘On 
‘the contrary the subseguent purchaser has: 'no 


` equitable right ‘to have the purchase: money - 


“80 applied in exoneration of his own land. ay 
In some caséa the-Courts in applying’. ‘this 


rule lave, it would seem; based .it on the t 


ground that thé benefit’ of the covenant by 
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‘the prior purchaser muy be regarded | as, 


running with the title; and ao -passing to the 


_ Bubsequent puchaser of another ‘part of the | 


“land (See foot-note No.- 99," page 761 ‘of 
‘Jones on Mortgages, -6th- Bdition.). But the 
‘decisions ‘from < which- extracts are given 
Gn foot- notes 102 and-103' onthe next-pagé 
- appear to be on‘ a different ground. “ In the 
Jatér chse Pearson v. Batley (1), (vide foot-note 
_, 103) !the Chief Jastice’ said * the benefit of a 
‘contract’ as a contract: goes to, the. plaintiff 
. (the ` subsequent purchaser) no more ‘in 
| ‘equity than by-,the. '\Oommon Law. The 
‘promise in ita entirety does not concern the 
plaintiff's interests. . The: only question ‘is 
whether’ the plaintiffs can get any help,from 
. it tó relieve her land. ? 
~- had seen fit-to cotivey his land as.free from 
‘the mortgage the’ plaintiff would have taken 


„it free as against, the defendant . ‘(a prior |: 
where it has not been a ‘ascertained whether 


“purchaser who assumbd the mortgage) not 


_fit to avail. himself 


. face 


: ga EE yy aba 


tas. altho i bak. Ist, purobs r: had 
assumed the a mortgage, and the Chief 


tee : deals with, the | Wan z 


denny 


subject io t e ‘mor 

Soe estéppel ie 
the defendant............ in, order to, enhance, 
the, consideration which, he, received, | by. 
conveying the. land as ‘encumbered. : ' It follows 
that the. plaintiff, cannot claim $he bonelit of 
an estoppel ‘of, the defendant ` ag against ‘the 
mortgagor when it, is not necersary. to’ give 
it to her in order to “preser v6 any, of the 
mortgagor's right. ” From this ib is, ol 
that, in’ the opinion of ‘the. Court the bene b 
of the’ covenant did, ROE, pass with” the, ‘title, 
to the, mortgagor's” assignee, but might be, 
accorded to ‘the assignee if the Court- should 


` find it- necessary in order, to "make effectual 


;if the mortgagor 4 


‘ ‘on the ground of succession ‘to the mortgagor, , 


, but because in no other way, could the rights 
, of the mortgagor be made éffectual, 
“was what was decided - in Jagar v. Vollamgar; 
‘(2). This last a appears tobethe case from which 
an extract is given in ‘oot-note 102, in which 
tho same learnéd Judge (Holmes, O: J.) isre- 
- ported to have said : 
lon’s ” (the mortgagor’s) titlein the hot field 
land “ (the land labt sold and sold free of en- 
j pani M in like manner succeeded to the 
“benefit of ‘the agreement, 
prior purchaser’ of another parcel of the land 
‘assumed the whole ` mortgaged. 4 Though 
succession is ‘herein ‘mentioned it would seem 
that the Court, ‘did-not ‘intend to put the 
purchaser in ~ theshoes of the mortgagor 
` judging from the extract iwe have’ given from 
the ‘judgment i iù the:later case. . +’ c 
| The ‘difference between the two o868 was 
that’ in the later cane ‘the “mortgagor did not 
‘convey -the : parcel. ‘last. ‘sold free of ` enoum- 
3 | IA Mane. BiS, 820. k 
u '(2) 174 Masec521, C i 
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“The successor to Bal-,, 


“(by which’ the. 


and „preserve . any, rights of the’ inortgagor.. 
Now, Mr.. Srinivasa Aiyangat™ in, ‘asking us ; 
to apply the rule laid down in Jones: on, 
Mortgages, did not, if we understdod him 
aright, base his reqirast, on thé* grdund thaf 
the benefit of the, covenant ought to be held to 
(Pass to the plaintiff with his title! and it’ is 


snob clear to us.that he could hope-.to succeed 


on this ‘ground ` in ‘a case like thé present 


the sale to the, plaintiff. was before’ or after . 
the sales - _epntaining | ‘the’ covenant in 
question and whether’ the painti. purchased 
subject to the mortgage. at ` 

’ Ifthe case be pat: on thé other. ‘round ‘the 
plaintiff ‘must equally; i in our ‘Opinion, fail? 
The Subordinate Judge finds ‘that, the plain- 
tiff must. be ‘taken - to have, purchased sub- 
ject to the mortgagè, and if that is so, he 
cannot claim the benefit of. the agreement 
between the’ 3rd defendant. cand the mort- 
gagors because - to quote again , the decigion 
in, Pearson v.. Bailéy (1) it is, hot necessary to 
giveit to him “in order to. preserve, any of ‘the, 
mortgagor’s rights. The mottgagors did not 
care to ask - the plaintiff to, pay ‘the price of 
the land calculated on thefooting that the 
mortgage money would: be : reduced by 
Rs. “1,200 and the liability , ‘in the’ land 
would be reduced ‘to the game. ‘extent. , The 
plaintiff cannot, therefore; claim. the. benefit . 
of a-right in them to'deal withthe property 
as, they_haye not. attempted to deal with. jit. 
This seems - -to. be the, effect of the. decisiog 
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to which Mr. 
our attention and it 
cumstances help him. 


. Nor‘can he succeed on the ground that we | 


have here a suit for coatribution in which 


’ all the parties, the mortgagors -included, are. 
“before the Court; and we can, therefore, with-. 


out’ leaving the plaintiff to a suit, againgt 


the mortgagors and „the mortgagors to a suit" 


against ` the . purchaser- defendants, > decree 
against the . purchaser defendants or the 
mortgagors or both for payment of ‘the 
amount, which, in our opinion, the plaintiff 


ought, as the final result- of. all possible’ 


litigation, to receive. i 

“< Here again the plaintiff is met with the 
finding that his‘ purchase ‘was subject to 
the mortgage. “He has paid for the, equity 
‘of redemption. of the land purchased by him, 
and he -has nd equity, having paid nothing 
more to demand from. the other. purchasers 
any portion of. that share of ‘the. mortgage 


debt for. which his land are liable. ih 


- The decree of the Subordinate Judge, there- 
fore, seems to be right except’ upon the ques- 
tion ‘of valuation. As the parties seemed 
to be agreed. that whatever ‘changes have 
occurred in the value of' the: land since the 


date of ‘the mortgage, have. only affected : 


all: the ‘mortgaged lands sit does ‘not 


matter much what date is chosen for the’ 


valuation, provided: that the same date be 
chosen for all; 


date: of the sales (16th April 1892) and the 


i plaiùtiff’s lands as at the date qf'the trial. This- 


ib clearly wrong and we must have a re-valua- 
tion.“ The--date of- the sales will bea con- 
venient’ date to choose because: the value of, 
the défendant’s land on .that date has 
already’ been determined,’ and it . remains, to 
; determine that-of the plaintiff's land. 

: The necessary. finding will be called for 
sliin 6 weeks and 7 days will be allowed 
for ae the objections. 
i Me oon called Jor: 
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“Brinivasa Aiyangar ‘invited: 
does, not in the cir-. ° 


bat the Subordinate Judge ~ 
has valued the defendatt’s lands as at the, 
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i MADRAS HIGH COURT. ' 
Cerra 'RerergeDn Trrat No. 15 or 1909, 
- July 7, 13, 1909. i 
- Present:—Sir Ralph Benéon, Offg. Chief . 
‘Tustiċe, Mr. Justice Miller and Mr. Justice 
4 Abdur Rahim, , 
“In re BOTCHA RAMUDU AXD ANOTHER— 
PRISONERS. 

` Evidence—Qorroborative - svidence—Murder—Tes: 
timony of a little girl as: ‘to murder—Possession of the 
murdered child's jewels ` by the accused— Possession 
unexplained — Conviction, 

(Abdur Bahim,,J., dissenting):— 

By tHe COURT. Where the only evidence ` against 
the accused, who were charged with the murder of a 
little girl, was that ofa girl 10 years old, and the 
accused were in possession of the jewels of the 
murdered child and «were notable to explain their 
possession of ,them, the evidence was sufficient to 
sustain a conviction. 

Emperor v. Sami,13 M. “426, followed. 

‘Trial referred by the Court of Session of 
the Vizagapatam: ‘Division: for confirmation 


‘of the sentence of death: passéd upon the ' 


said Prisoners’ in Case No. 8of the Calender 


for 1909. - 


; Judgment: aa. 

- Chief Justice, —I think that the appellants, 
Botcha Ramudu and Turgasi Ramudu, shave 
been rightly convicted of the ‘murder of the 
little: “girl, Killari Mallamma, aged 8 or.9. 
years, for the sake of her jewels on the 26th 
December last at Alaparthi. : That the - child 
was murdered for the sake of her jewels 
admits of no doubt. Her body was found 


‘on the morning of the 27th in a:nulla œ little 


distance from the village, with several -punc- 
tured wounds,’ covered with. blood, the neck 


“ twisted and stripped off the jewels she was 


wearing (except two-rings which could: not 
easily be removed). : Thé lobes of thé nose 
weretorn, evidently i in removing the nogerings, 
| The accused are wandering basket- makers 
who had come to the village some ten: ‘days 
before the offence. The direct evidence 


against the accused is that of another littlé 


girl Lagi Mallamma, aged about ten’: years, 


J who “gays that’ she and the deceased were 
taken by the: two 
i tamarinds ` 


accensed ` to gathor 
at ‘a little ‘distance ‘from the 
Villages tHat the two accused | there killed 
the deceased by ' stabbing. her with their 


í F dabbanams (long nail-like irons used in mak. 
ing baskets) and by twisting her neck; and 


that they then’ took her jewellery.’ She 
pays that they gave aer, a D nose orng- 


` $ a 
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ment and threatened to kill her also if she 
- told any one. This“ little girl when ques- 
tioned’ by the parents of the missing girl on_ 
i the night ofthe 26th, said that she knew 
nothing about her, and three daya afterwards 
when questioned by the Police in the presence 
‘of the accused, she again-denied all knowledge. 
She ‘explains this by saying that she 
-was afraid owing, to the threats of the ac- 
cused. , Two. days later, however, on being 
further questioned. by the Karnam- and 
: Village Magistrate she told the story which 
phe now gives. The Judge says that she 
is an intelligent girl and gave her evidence 
clearly, and he believed it to be substantially 
true. Tt would, however, be abviously unsafe 
to accept her story unlëss it is yery strongly 
corroborated by other evidence. “But this 
corroboration is, I think, forthooming. On 
the day ‘after the murder the. girl Pagi 
“< Mallamma left her annt’s house in Alaparthi 
and went to another- relative named Tham- 
mandhora in Peddur about a mile and an 
half away. When she, on the lst January 
"1909 told the story of the, murder, she said” 
that the jewel given ta her by the accused 
had been hidden by her in Thammandhora’a 
house, and when taken there she produced 
ite lb is M. O. No. III, and is. identified aa 
one of the nose-rings worn by the deceased 
before her murder. Acting on the infor- 
mation obtained from Pagi Mallamma, the 
Village Officers and others again questioned 
the accused and told them it was no use, 
naw to deny their guilt. The accused then 
took them to the atredm close to the scene 
of offence and from the sandy bed of the 
stream the lst, accused dug up a bundle 
containing the ‘anklets (M. O. Nos. XV 
‘and XVa),. the necklace (M..0. No. VD, 
. & nose ornament (M. O. No. IV), and ear- 
_ rings (M. O. Nos. land Ja), and the 2nd 
accused produced another” nose ornament 
. M. O. No. V) from another part of ‘the 
sandy bed. All thesa articles are proved to 
‘be the jewellery which: the murdered girl 
_ was wearing before Her death. The Chemical 
“Examiner found maiimalian blood on the 
nose rings (M. O..Nos.. IV-and V) given 
up by the lst accused and 2nd acoused re- 
4 apectively, AB well as 'on the nose ring given 
` up by the -witiiess Pagi Mallamma (M. O. 
‘No. III). The acoused have not attempted 
h to explain their’ ‘possesdion ‘of the murdered 
girl's jewellery. They saad ies that 
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they ‘gave them up and allege poliGe'- concoc- 
tion, “The finding of the jewellery is, how- ` 
ever, spoken to by the Village. Officers''and 
others who ‘appear to be- respectable men 
and whom the Sessions Judge and Assessors 
believed to be speaking the truth. Unexplain- 
ed possession of the jewellery of the murdered 
child, shortly afterthe murder, taken with the: 
other surrounding circumstances ‘proved: in 
this case is good evidence that the accused are 
guilty =f the murder. [Queen-Hmpiess v. Sams, 
(1).] Among these circumstances may bemen-: 
tioned the finding of mammalian‘blood on some: 
of the jewels arid on the oloth of: the’ “Ind. 
accused when he was' arrested or the 28th 
December -1908. Apart, therefore, ‘from thé 
evidence of the little girl, there iss in: my _ 
opinion,’ sufficient’ evidence to support-the ` 
conviction. Jt has been suggested that the: 
jewels are of a common ‘kind and that 
there are no special marks on them by which 
they can be identified, and that concoction 
by the. police would, therefore, thé easy. It, 
must, however, be remembered’ that? imme- 
diately onthe finding of the boty on the 
morning after thé murder, before the arrival ` 
of the police and before any suspicion fell on 
the accused; the-parents of.the girl gave a list. 
of the jewels she was wearing: and which were: 
missing from the body. A: description of the: 
jewels is embudied- in the Village Magistrate's. 
report written for him by the: Karnam; 
and all the:‘jewels given up by the two accused 


-eorrespond to those described in the ‘report.. 


The number and variety of these jJewels,made. 
partly of gold, partly of silver, partly of 
German silver-'and partly. of coral and 
lae, | would render it most difficult for: 
the police to fabricate’ them, and then 
‘pretend that the accused had given: them 
up. This variety and number also make: it 
impossible to - believe that the parents of 
the girl (especially her mother), and the 
goldsmith who procured most of them for her,. 


‘could be deceived as to’ their identity." Nor- 


is there any sufficientreason for believing that 
the Village Magistrate, and ‘the ‘Pettandar 
and the Karnam, as well as the father of 
the girl, could have been deceived, or suborn- 


‘ed by the police and induced to ‘give false 
‘evidence with regard ‘to the accused giving 


up the jewels from the bed of the: s:ream. 
The Karnam is a Brahmin, with: an income 


- from his land of Rs. 3, me: a yoan, ‘and lives : 


TG) 18 M. 426, 
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three miles „from ‘Alaparthi. ‘He, is notia. 
man likely to'be deceived or, to., ba sabject. 
to police influénoe,. and, indeed, {there. ig no- 
thine to suggest that: he or the, other ‘Witnesses, 

Ihave referred to “were, subject - to a euch 
inflience. 

“> No doubt in“ ‘the. Seat unten ‘ot: ite ee 
P: „Mallamma there i is apassage which may, be 
regardedias suggesting that she -was “tutored, 
she'says “thon ‘the Inspector : ‘and. ‘Karnam 
questioned-me.” They said ‘it ‘seems the girl | 
was taken,:and a , Kammi was given-to ‘you. 
Please tell about it.” 1 do not think. that too 
much stress should -be “nid: on: thes words. 
This little girl before giving evidence in the 
Sessions Coutthad been examined several times 
by the authorities and was no doubt also ‘often. 
‘questioned by, other persons ‘who ‘had heard . 

_ what-her story. was, and Who: would naturally ` 
address’ her in, gudhiwords ag Bho attributes, to 
the’ Inspector. , She might, ‘therefore, well be 
inaccurate as to the exact form in which ‘she 
was ‘questioned by the Inspector. on the parti- 
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the sconvigtion should be aired: ib was 
a brutal, murder without extenuating cir- 
cumstances of, any, kind. «I would, therefore, 
confirm, the sentences of death passed by the 
Sessions Judge, but. a8 my learned: brother 
' takes, “a ‘different view, the, case must be laid 
before another Judge for dacision: 

Abdur Rahim, J. The" Sessions ‘Judge of 
Vizagapatam, convarring with the” assessors 


found - the two prisoners Botha Ramudu - 


and Dargasi Ramada gailty of the charge of 
having murdered ‘a girl of about 8 or 9 years, 


. named Killari Mallamma and has submitted 


the proceedings to ‘this Court under section 
874 of the Code óf Griminal Procedure 
for confirmation of the, sentences’ of  déath 
passed, by him. The prisoners have also 
preferred, an ‘appeal against, the conviotions 
and sentences. 

The body of the decesiseij childs was discover- 
“ed on the 27th December lastat about 10 am. 
lying in a nullah near a large tamarind tree a 
few yards: ‘outside the village of Alleparthi 


cular occasion to, which she was then referring, where she Tived with’ her parents’ the’ Pro- 
‘and that-this Was 80. is clear from cher, cross; “gecution Witnesses ‘Nos. 1 and’2. The body 
‘examination in which referring tò the- saña Was beamieared . with’ ‘blood and had on itone 
matter, she. said ‘the: Inspector. ‘questioned. me. incised ‘and, three punctiired ‘Wounds, the 
I don't recollect. what words. ,the Inspector right side of the neck was ‘swollen ‘blue, 
‘used when. he qiiestioned me., He asked me ‘and. both. the lobes of the nose were 
to tell about the andelu and other things.” I, torn, _ Acdording t6 the ‘report (Exhibit BI) 
‘therefore, “do mot ‘think that ‘this sontene of,the Village Munsif of Allaparthi, dated the 
‘affords siffitient reason for disbelieving. the -27th ‘December, there “were missing from the 
‘girl, or for holding that the case against the person of ‘the ‘deceased a necklace of false 
accused has been, concocted by the police. corals (3. O., Noni VI), three nose-rings -(M. 
‘The nature of the punctured wounds, supports O.. Nos. TIT, FV and y), two German silver 
` "the girl’s evidence that they were caused. by anklets (M. 0. Nos. KV and XVa) and ` two, 
‘the dabbanams of the accused. The fact that brass wires for the ears (M. O. Nos:'.I and Ia) 
none lof the “dabbanams taken by, the, police, ‘and it is stated in a later report (Exhibit D) 
though sent to the Chemical Exaininer, were --of-the same Village Munsif, dated the ‘1st 
_ found.to have blood marks,, ‘rather ‘goes to Janiary that the “parents of the deceased 
negative the- -suggestion that-the case against further mentioned as. missing from the dead 
‘the acoused-was concocted by the police.. If body one silver ring {(M:.0.. No..X) ‘and ong 
“it were concocted by them,, it. would have “German bilver ring. with a silver knob’ (M. 
been easy ‘to have smeared.: one ‘of the ` O. No. XH) which they had forgotto mention 
-dabbanams with ‘blood: and thus, to, greatly ‘at the time of the fitst report. The ornamenta 
‘strengthen the ‘case’ ‘against the ‘adeused. + Nor “found on the body were one waiat thread with 
do I think that the hesitation ‘of the--gixl’s - : pies, 2'earthonware ‘bangles, -1 ‘muvvalu or 
“father in answering some of..the ‘duestions ‘ringing, beads, as it's -déscribed, a-German 
put to him regarding thetime whén the: jewels ‘silver, finger xing, a copper finger ring and 
‘were. found’ indicates ‘that.:he was tutored. two German, silver ‘anklets. In the opinion 
Had he been- tutored he would, no doubt, of the Hospital Assistant who- “performed the - 
have bèën ‘ready with an. auswer, to.,such ‘post, mortem, . the - death of the girl ` 
Qbvious questions. ‘On the ‘whole 1. think ` Mallamma was. due tò loss of. blood- :and 
“that the Judge, and ‘Assessor have rightly ap- asphyxia consequent ‘on: the ‘pressure on the 
‘prociated the evidence in the” vase and that `. ngka and there, can , be’ ‘ho doubt that “ah 
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was murdered “for the saké: ofj'the more: 


valuable of her jewels which, however, were, 
worth more, ‘than Rs. 3., 
Killari Mallamma was left at home on ‘the. 


not ‘altogether 


26th December’ by:her. parents when they 
went out to harvest cholum and. was missed: 
‘by them in the evening on their return. They 
searched ‘for her that -night and it was on the 
next day that her dead body wasfound as stated. 
“It would séem that from the first, suspi; 
cion : of the Village. authorities and the 


police, was directed~towards the accused as. , 


being the perpettators. of the crime, but the 
only. grounds for ‘the ssuspicion, were: that 
, the accused, were new.:comers’ in thevillage 


and the nature of some of the wounds on the. 


eorpse showed, that they were caused by 
some pointed weapon and ‘the accused, whose 
occupation is basket making, used dabbanama 
+a sort of:long nail inmanufacturing baskets. 


It also'appeared that ‘the accused had gone _ 
out of the village‘on the 26th, but evidently, 


in Order. to sell. baskets inthe usual course 
of their business.. These faots would , appear 
to afford rather a Himsy ground for suspect- 
ing the prisoners as- having wheen ; connected 
‘with the.crimé, but the: case ~of the pro- 
` gecution.'is - that otHer.:facts ‘subséquently 
discovered through! zone- Pagi Mallamma, a 
girl of about 9 years of age. (Prosecution 
Witness No.3): shòwed that the ‘suspicion 
‘was justified" however conjectural it might 
have been tostartavith. The story; of the 
murdor: ás told by the ‘witness is, that she 
wndithe decéased iwere, paying! together on 
the thrashing: floor of the former's auat, when 
the-twoaccused.éame and promising to give 
them some tamarind fruit, took them both 


. to the tamarind tree near which the corpse was . 


subsequentlyfound, made ‘Prosecution Witness 
No. 3 sit near. some bushes and took the 
‘deceased. behind other bushes .close by: The 
` Phbseoution Witness No. 3 then heard cries 
- of the deceased, and on gcing near the 
_ ‘bushes"saw the 2nd accused stabbing the 
deceased, while.the Ist accused was holding 
“her lega. Seeing-this Prosecution Witness No. 
8 began ‘to ory and was ranting away when 
‘the Ist accused brought-her back and made 
cher -stand-on the bank. “She also says that 
"when the deceased was struggling, the. 2nd 
‘accused -twisted her neck. She names some 
‘of the jawles which she says the accused took 
‘awayfrom the person of Killari Mallamma and 
talgo oné!of the jewels whiolthey did not take. 
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Then thé adcusad ‘after. having washed TR Sa 


hands and feet, gave a gold nose, ring M.. Q.. 
: II to Prosecution’ Witness - ‘No. 3, and, 


her: at- the same ‘tims that, if she ‘gave out 
what she had seen they. would stab her. as 


kd her not to tell.any, one, threafening | 


well. The.story. of this witness is gid , to, 


be corroborated: by the recovery. of M. 0: Nox. 


IIL from ‚her possession and of some: -other, 


ornaments from the possession of, thegccus.,, 
of? the jewels is aly... 


ed.. ~The discovery 


leged , to hav been made in this way, All : 


~ the’ children of. the: village were questioned,- 
by the police on their arrival at . the. scene . 
3 with., 


including Prosecution: Witness. No.. 
whom the deceased was. in the habit of, play- 


ing, but: who not being found win the yillage- 

Beit in the house of, 
he atfirat,denied.all., . 

knowledge of Killari Mallamma's death but... 


was traced to another 
‘one Thammandhora. 


after repeated questionings, told the above 


owe 


story and produced - ‘the nose-ring which the,- 


accused. had given tq her from the eaves of 


‘Thammandhor's hut’ in which she had cons . 
‘Thereupon it_is said the accused, S 


cealed it.. 
who at the time were under the surveillance 


if notin actual custody of the. ‘police, were | 


told that ib was -no use- their keeping the 


metter secret -any lọnger as the jewel which, : 


they. gave to Prosecution Witness No. 3 had 
been recovered: : 


coral neck-lace and a smaller : bundle _ con- 


:taining-s- gold ring and brass ~ear-rings, CM. i 
O. Nos. XV, XVa, VI, IV, I and Ia): fromthe | 


sand ofthe river bed, and the 2nd R 
,produceda nose-ring (M. O. Ño. Wi in'a sma 


.cloth from another. place in the river ‘bed. On 


-the following day the silver ring (M. O. No.: X) 
was found in sand near “the lodging of. the 
accused. the. place 


The first accuged- ‘then. | it ja. 
alleged, took out-a smaller bundle containing, 
a -pair of German: silver anklets:and ithe 


basing. shown, by. “the : z 


-females of-ths accused, and the German. silver ge 


‘secreted by him. 


-ring GM: O: No. IX) was produced by. the - 
2nd accused’s son a ‚boy of about 14. yearp- 
-from near a tobacco plant. where, it hed been. api 


-Considering the da sakan of the: Pro- ` 


ae Witness ‘No. 3 by: itself indepen- 


dently of tha” discovery..of the jewels, it i 


‚would be impossible tp place. any -reliance - 


sapon it having : regard to’ the , conflicting 
character _.of „the statement, she ., made -ab 
different: stages of the- investigation, 


„fo. ` 


“the father of tha: deceased who questioned the... 
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Witness’ the k very ‘evening the «decsased” 
was missed, she said that they both had gone’ 
tê some fields. at a ‘distance to play and both: 


returne nd that she did not know. what be-- 
came of: hér, -and tò Prosecution! Witness No. 2 


motheréf the deceased she said that she did’ ii 
not know-anything about the deceased. To, : 


the Inspector and. the Karnam also who! 
questiondd her about three days afterwards, | 


she at first disclaimed all knowledge as to” 


how the deceased met by her death. Nor 
did she tell dither herauntor Thammandhora 
anything about the: murder. -The explana- 
. tion given'is' that she was all ‘along in 
fear of bhe accused’s threats : and the 
case of. thie. porsecution 
persistent questidnings’ and ‘coaxings that- 
she gave out the truth. Obviously a story 
told by a child of nine under such circum- 
stances has to'be. irresistibly corroborated: 
by ‘other evidence before one should be 
justified im acting upon it. ^ 

- The corroborative evidence in the case as 


already indicated is furnished by the alleged’ 


discovery of the jewels. In “thig connection 
ib ‘should be . remembered that the jewels 
‘worn by the - deceased were all of a ver 
ordinary type and bore no marks by ae 
they could be identified with, wy sas of 
certainty.. They. are |. according : the 
evidence x -such as are commonly” oo iby: 


villages girls' of the poorer class. ‘Yet if it: 


were found that the story of the recovery of 
the. jewels” wag “atraightforward and above 
puspicion, I shoald be prepared to accept. the 
testimon of Prosecution Witness No. 2 the 

other 6f the decedsed as to their identity. 
ith he case on this point rests on the basis that 
‘the police found out by questioning Prosecu- 
tion Witness No. 3 that she was in’ Possession 
of the nose-ring (M: O. No. III), aad it was 
‘after “shë produced it that the accused on 
-being, confrontéd with this” discovery, Dro- 
ducad the other” jewels (ee. Prosecution 
(Witnesses Nos. 7:10, 11 and 12). “But this 
‘cage ig quite inconsistent with what ‘the Pro- 
gêcubion Witness No. 3 “herself says. She 
‘says , “The Inspector and 
Karnam questioned" Messes e They, said, it 
‘dooms the girl was taken and a Kammi (hose- 
ring). was, giyen .to -yoti. Pledse tell all 
i bouf it. ` Then the accused were present. I 
aid pot | ‘then tell bédause’. the accused were 
‘there and nodded their” heads.”* Now ‘this 
statement which is made in examination-in- 
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chief and ib riot explained would show ‘that it 
was not the Prosecution Witness: No. 3 who - 
first énlightenéd the police with the present 
‘story bat that the‘police themfelves purport-' 
ed to be already in “independen possession of' 
at least a niaterial portion‘of the story.” Now 
according tothe evidence, except this witnéss’ 
and the'accused no “one else knew of what’ 
occurred: . How did the police then find - out’ 
what had happened before either the witness” 
or the accused told them anything. J fit be? 
said that what the ‘police told Progecution: 
Witness’ No. 3 was & mere feeler, then it was’ 
an extraordinary piece of ‘coincidence that they. 
should have’ mentioned the very ortefnent) 
which: she produced afterwards, ‘although the: 
deceased was robbed of a number of other 
jewels.'' I am not preprred to'act upon such 
a surmise. 'The examination-in-chief of lst 
Prosecution ‘Witness, father of the deceased 
4 finding of the jewels also 
throws considerable suspicion-pn “the bona 
fides of this part of the case of the prosecu- 
‘tion. When’ ‘asked as to where particular 
jewels were found he could not answer the 
questions except ‘after’ long hesitation and 
with apparent reluctance. ‘Regarding M. O. 
No. TEI which is'said to have been produced 
by the 3rd ‘Prosecution Witness he says that 


“itlwas shewn’ to him by ‘the ‘police in the 
' river and then that the 1st accused’ took it 


out from the’ river. - Jt” further! trikes me 
that’ if the accused murdered ‘the dirk -for the 
sake of her jewels” and went away’ from: ithe 
village the same evening,’ one would’! expect 
that they would take her jewels with them 
and dispose of them. In'my opinion, there- 
fore, the evidence regarding ‘the production 
or discovery of'the jewels is not satisfactory 
and there being no other corroboration of'the 


. story of the 3rd Proseéution Witness, I would 


acquit the accused of the charges against them 
‘and set them ‘at liberty. 


The case came on again for hearing, under 
the provisions, of section 429 of the’ Code 
of, Crintinal Procedure, : before, His Lordship 
‘Mr. Justice Miller, and His ‘Lordship | ‘de- 
„livered the following judgment., 


“Miller, J!—Against’ the Paok Wit 
mess No. 8, it may be! spagested that~ thè` ` 
fact that’ the! suspicion ‘of the villagers 
cand -poliċó ` had fallen upon: the “accused 
‘person before’ she ihade her statement’ and 
‘the fact that she made that statemént not 
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- to her relations but to the police who were 


investigating the case make it difficult to 
accept her -evidence as sufficient, even 
supported by the production of the nose-ring 
in Thammandhora’s house, But the pro- 
duction of that porperty goes far to support 
the case that this witness did- know some- 
thing. of the murder and had failed to reveal 
it till pressed by the police, and so to render 
valueless the Semen that if she had ‘known 
she would have told. 

Lam unable to see any reason to suppose 


“that the police had selected this little girl as 


“a witness, and have induced Tammandhora -` a 


A 


(Prosecution Witness No. 6). to give false 
evidence to support their concoction: his 
statement and herg do not tally in every’ minute 
particular, but Ij ‘do. not on that account find 
sufficient reason to hold that the story of 


` both is entirely’ without foundation. And if it 
_ is not, then itis Gertain that the Proseoution 


Witness No.3.did know something of the 
murder and did conceal it. The production 


“of the jewel at Thammandhora’s house is, 


therefore, a fact of great value, though it 
might not be suflicient.by itself to cozclude 
the case against the accused, for suspicion 


‘had already fallen upon them, and it might 


not be difficult to persuade. the girl to support 
that. suspicion by naming . them ‘as the 
murderers. ,.. i 

-But the uction of- the rest -of the 
jewellery by .the accused is to my mind 
satisfactorily ‘proved though - there may be 
some slight reason to. doubt whether the rings 
found on the 2nd of J anuary were part ofthe 
deceased’s jewellery, there is so far as I can 
see noreason to doubt the identity: of the 
remainder. I cannot accept the view -that. the 
little girl’s ‘statements as to the question put 
by the Inspector to her afford any indication 
that this part of thecase is false, The witness 
is a mere child and it is probable that she 
had no very precise recollection of the ques- 
tion put to her—this she says herself, and 
that ‘being asked what those questions 
‘were sho answered without much considera- 
tion. 

There is good “evidencs to identify the 
jewellery produced by theaccused and I accept 
that evidence. It is sufficient apart from 
the statement of Prosecution Witness’ No. 8 
to secure the convictions of the acoused, but 


-the discovery having been made after -the 


qlatement, | alfords strong. corroboration of the 
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statement, indicates that the name pf the 


accused was not put into the mouth of this ; 


. witness, and affords an additional reason for 
- accepting her story as true. 


I am of opinion that the evidence Te been 
rightly appreciated by the assessors and the 
Sessions J ay and that the appellants have 
been properly convicted. 

pe convictions and sentences are esate 


<. 
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- MADRAS HIGH COURT. | 
Oranan Revision Cask No. 61 or 1904. 
Okinn Revisioy; PETITION No. 41 oF "1904 

March 29, 1904. 


- Present:—Mr. Justice Davis and Mr. Justice - ` 


ie Bensdn. me 
ATHANGARAYAN—Apprtianr 
versus 
GOPALAN CHETTY—Raseoxpen. 


~? Criminal Procetture Code (Act Vof 1898), a, 197— 
` ‘Oharge of extortion against a Village Magistrate nót” 


acting in his judicial capacity—Sanction—High Court ' 
Revision. | : 

No sanction is necesaary Yor the prosecution of a 
Village Magistrate who was charged with extortion 
While not-acting a Judge. = 

Where the conyiction of the Village Magistra 
the ‘said charge was set ‘aside for want.of sanction: 

Held; that the High Court ‘oould änterfoře - -in reri, 
sion with the gaid ‘order. 

‘Kandasami Chetty y. Sols “Gounden, 25 M. 540, 
reférred to. 

Petition, under setin 435 and 439 of the 
Criminal ‘Provedure Code, praying ‘the ‘High . 
‘Court torevise the order of. the Sessions: 
Court of Tinnevelly in Criminal R. P. No. 4 


. 0£ 1903, dated 11th February-1903, presented 


against : ‘the order of discharge passed "py the . 
2nd`Class Magistrate of Ambasamudram in in ©; 
‘©. No. 415 0f:1902. - 

Order .—The Village Magistrate. T 
not acting as-a Judge when ‘the. alleged ; 
extortion was committed. ‘Sea Kandasaiii 
“Ohetiy v. Noli Gounden (1).. 

No sanction was, ‘therefore, necessary. Tha 
orders of the’ Courts below requiring sanction 
‘are the cause of the delay that has occurred 
since the offence was committed, and we, thoro- 
fore, cannot refuse to interfere on ‘he 


~ ground that the Judge’s order was passed ‘30 


long ago as February 1903. Weset aside the 
order of the Sab-Magistrate dismissing the 


complaint for want of sanc.ion, and we direct 


- GQ) 28 M 540. 


He Thee 


te-on`.: 


- iInam-—Penstons, Act (KAI of 18719;.8s..4 dnd 11: 


Yor 1v1 f INDIAN 


P BHIMARAJA VARADAYYA t, MANCHU KONDA. - 
him to restore the case (0. 0. No, 415 of 1902) , 


to his file a d to ‘di f it rdi to^ í 
À lisposè of it docording , a Crmétwas, Ruayrsion Cast No. 104 or 1909, ; 


law. ME NGANG ? 
egi | Oase remanded, 





-MADRAS ‘HIGH, OOURT. pike 
- Civm Apparat No. 86 or 1908, 
August 20, 1909, 
Present: —Mr. Justice “Munro and Mr. J ustice 
: Abdur Rahim. 
BHIMARAJA VARADAYYA-ctArrauiant 


MANCHU KONDA. N NAMMALWARU; ` : 


z ‘AND OTHERS- RÉSPONDENTS.- p 
Ezecution of. daere- Attachment  Unenfianchised 


An tnenfranchised inam-can be attached and sold 
in erecntion of a decree. of-a Oiyil Court, - 


-Appéal against the’ order of the District 
Court of Guntur, dated the’ 15th. day of. Sep- . 
tember 1908,-in "Appeal ‘Suit No. 185 of 1908, ne 
presented 1 against the order of the Oourt- of” 
the District Munsif -of Ongole ‘in. E. Pi No. : 
361 of 1903 in C. S. No. 432 of 1907. ; 

Judgment. —The question is whe- - 
ther an unenfranchised i inam can be ‘attached `’ 
and sold in execution ofa ‘decre of a -Civil 
Court: “We think it can. The‘ question’ 
must-be ‘settled ‘by reference ` to. Act XXIII 
of 1871 which consolidates the law ‘relating td 
Pensions and-Grahts by Government of money 
or. land-revenue.- "Now. while ‘section ‘4’ of. 
the Act prevents a Civil Court’! from enter: ' 
taining. a-suit: relating toa pension ‘or- grant 
of money. or land:revenue it has been thought, ’ 
necessary. in section 11 ‘to state. that“ certain ` 
pensions are not liable'to attachment’ “by the 
Oivil:.Courts. -The omission ‘or: ‘grants -of 
money of land-revenue is ‘significant, ‘and 
shows clearly that under Act XXIII of 1871 


ih 


-Buch grants'are not'exempt from attachment.’ 


This appeal is dismissed with costs. 
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YELU TAYI- AMMAL v. CHIDAMBARAVALU: ‘PILLAT, 


. o; GAM. IT. 198). | 
XN MADRAS. HIGH COURT. |‘ 


Ng a Revision Permios No. 95 oF 1909; 
=o ‘August 24," 1909. - , : 
a Present: :-—Mr, Ji ustice ‘Miller: S 
VELU: TAYI AMMAL ‘axp OTHERS 
seers | 
B.  CHIDAMBARAVELU PILLAI Ez 
1.1. RESPONDENT, | | | E 
“Oriminal Procedure Oode(Act V of 1898), ss. 119 and ' 
487—Order.of discharge, under s.119-—District Magis- 
trate’s order for firther inguiry under s. 437-—Appli- ge 
cability’ of 8. 487— Jurisdiction—Meaning of ‘discharge’. 
Where’ a’ Sub-Divisicnal' Magistrate, after hearing 
the defence, discharged the accused under section 119, 
Oriminal Procedure Oode; and the District Magistrate- 


' acting under section 437, ordered further i inquiry: 


-Held," (1) That the District: -Magistrate.had no juris- 


_ diotion-to make the order. (2) That:when an accused ` 


person by evidence adduced on his behalf satisfies tho 
-Magistrate trying -him that he ‘eught” not: to’ be 
convicted; the ‘Code does not contemplate a-further 
inquiry'by order of a superior Magistrate..(8) That 
bo word. ‘discharged’ in section 487 is ‘equivalent 

to-‘disò ’ within the meaning of sections 209, 
258 -and. 259 of: the' Code of Criminal Procedure 
and the, term ‘discharge’. as usod in section 119 i < 
merely a permission to depart. ' ‘ 

Petition, -under. sections 435. and 439 of the : 
Oriminal- “Procedure: Code, praying the- High 
Court to revise the’ order of the. Additional 
District Magistrate, “Madara, i in Criminal Revi; 
sion Case: No. 34 of 1908, dated “6th January 
1999, preferred against the order of the Court ` 
of the Sub- Divisional Magistrate, Dindigul i in 
Me "Case No.’ 18 of 1908.7 

Order .—The only cases,’so far as Tinon 


. in whioh'a Magistrate is, authorized by the 
, Oriminal ‘ Procedure Code to. discharge’ a 


person ‘whose ~ conduct ` is “under. enquiry 
before him‘ are’ those provided ` for in sections 


. 209; 253,259, 119 and 484 of the Code. 


Tam not, coricorned with section 484, “but it 
might be ‘difficult, T think; to hold that_section 
437 is applicable: to the cas6 of a person dig~: 
_ charged ‘under . that section., 

- The discharge under séotions 209; 238 and’ 
259 'is made beforé the accused’is’ oiled on 
to` éstablish-his’ defence before a Ooùrt which, 


is ‘competent: to’ try and détermine the case, 


and” in ‘cases in’ which a ` charge must be, 


* .-drawn up before’ any order can be made against. i 
„thë aċčcused “or penalty “imposed upon him. ie 
= Section 487° undoubtedly applies to disposals. 


ander sections 253 and 259, and may be appli- 
6ablè to'a disposal’ under section. 209 ‘also. . 


a The estas ‘ander section 1193 ia. , differ: 
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! 


ent matter, It'may be made after the defence 
has been fully heard, no  oharge need bedrawn 
up > before the case is disposed of under section 
118, and if the accused (as I call him«for con- 
venience) isin custody there is no -discharge 
but an order of release, ~ 

Tho question is does section 437 apply to 
this case ? 

I think not. _ For the reasons which Iam 
about to- give, I think I shall give effect to 
the real intention of the legislature if I read 
‘the. word ‘discharged’ in section 437 as equi- 
valent to discharged within the meaning -of 
sections 209, 253 and 259 of-the Code. Itis 
‘clear to me that the legislature would not 
have “made a distinction between an order of 
release and a discharge, if they had not 
intended that the two should be regarded 
-as different things. They, have not made any 
‘such distinction in ‘sections 209, 258 and 259. 
Ifthen these two things are different it is 
impossible I think to apply section 437 to the 

“discharge.” The Code does not authorize its 
application to a release which isnota discharge 
and it would be. absurd to make the juris- 
diction under section 437- depend upon the 
question whether or not- the accused (I use 
the expression again for convenience: only) 
was ‘in custody at ‘the time of the disposal 
of the case by," the Magistrate. I am 
not prepared to attribute such, an uwbsurdity 
to the framers of the Oode,. especially. when 
as here it is easy _ by giving a non-technical 
sense to the word ‘discharge’ to bring the pro= 
cedure in regard to inquiries under Chapter 


VIII into harmony with thé provisions o the 


Code in analogous Cases. 

There is no difficulty-in holding that ‘the 
discharge of section Wg9i is merely a ‘permission 
to depart’; the word: ‘charge’ as applied to 
offences is used-in two senses in the Code. 
In Chapter XIX and in sections 210 and 254 it 
is the formal statement of the case which the 
accused has to meet, in section 253 it is eee in 
the popular. sense of accusation.’ 


Similarly ‘discharge’ may havetwo meanings 
and section 119 indicates thatits meaning in 
that section is non-technical. The record is 


completed by the entry required by the Bec- 


tion: the Magistrate then permits the person 
in respect of whom ‘the enquiry is made ” to 
depart if-he is not in ‘custody and if he is in 
custody. directs the custodian to give the neces- 


sary permission, 
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_ Now this may be done after the “Magistrate 


hes been satisfied after heating evidence for 


the defence that the execution of a bond ‘iis . 
unnecessary, and it seems to’me that it would 
be Wrong in principle to permit a ‘farther in- 
quiry’ in such a case. The inquiry is into 
conduct and so is analogous to an inquiry 
into an offence pand itis to be made in the: 
manner prescribed for’ conducting theetrial of 
an offence [Section 117 (2)]. ` 

When a person accused ofan offence has, 
by evidence adduced on his behalf,“ satisfied ® 
Magistrate competent to try him and punish 
him if he is. guilty, that ha ought” not to be 
convicted, the Code does not contemplate a 
‘further ‘enquiry’ ~ by’ order’ of a supérior 
Magistrate. The High Court alone can- 


interfere in that casé. 


‘TI am unable to see any Treason is a 
difference should be made in _the .analogong 
case of an enquiry, under . Chapter VIIL.. 
“When after hearing the defence ‘evidence-the 
Magistrate i is satisfied that the execution of-a 
bond. is unnecessary, & further: inquiry jnto 
the case is to.my mind an inappropriate 
remedy if the Magistrate is thought ‘ta: -be 
“wrong, 

It may be that - the- Dr does not prohibit 
the taking, of new proceedings under, the. 
Chapter on the same materials, but this is a - 


different matter on which- 1: need not- -expresi : 


an opinion. 


I am thus -fortified ` in the conclusion ' at 
which [had arrived by the process of reductso 
ad absurdum by a consideration of the matter 
on the general principles of “the Code, and I 
have no doubt that the legislature did “not 
intend and that I ought not to hold that-thé 
jurisdiction 'given by section 437 should bë 
applied to cases under Chapter VIII, at any. 


rate where before making an ': order under “ 


section 119. the Magistrate has called on the 
person into whose conductthei inquiry is madé 
to establish his defence. It might- perhaps 


be possible hy analogy to apply section 437 | 


to disposal under section 119, made, in 
circumstances resembling those in which a 
discharge is made under section 253, but the 
case before me is not such a case. 
defence has been heard and the Magistrate , 
is satisfied that a bond is unnecessary. 

I must, therefore, set aside the order of the.’ 
District Magistrate as made without jurisdic. , 
tion, = 


r 
fe) 


The... 


’ 
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me am, asked on behalf of tha, “original com- 
Dlainant. (so to, style him): to interfere, under: 
“section 439, but, the Public: Prosecutor does 
not, support, this request, and, I agree,- -with 
him that it i is unnecessary to order. a de novo, 
inquiry, ‘There i is clearly nothing to prevent, 
* the’ taking’ of. fresh: action under "Chapter, 
VII, if the conduct, of the. -patitioners. perhaps 
is. such ka to render that course necessary OT 

desirable, | | i ee 


Order set aside, 


(a. d. “GA. Ti. T. $80; 19M. L. 5.671; 35 M, 8) 
em det ‘MADRAS HIGH COURT. ; 
ciir Appian | AGAINST Ofinrr No. 188 OF 1905,” 
- ot March 17, 1909. ! ee ts 
< Prestit: Sit Charles Arnold White, Kr, ne 
t «Ohiét Justice: and:Mr. Justice Miller. a 
8: R. M. A'R. RAMASAWMİ CHHTTIAR, 
mee: ‘VAPPRLLANT. 
ae “ OPPILAMANT CHETTI AND iin 


aa “Rusvonpexs. | as 
Civil Procequr- Code ‘(Act XIV of 1882), s. 863. 


Toye” “ ate 
' “4 


Dispute as to whois lega} répresentative-Procedure'in ` 


execution applications— Validity of sale, ’.. ZEEN 

Where” there are -two or more claimants to -the 
estate of- a deceased ° judgment. debtor, ` the decree- 
“holder may-apply-for. execution against any “one 
-of them whom hé:honestly and reagonably believes to ' 
be the true le representative and if hia interests in 
respect of the proceedings -B18 identical with that of 
‘his rivals’ and if he aots withont fraud or collusion, he 
represents the estate even though it is decidéd subas- 

“quently: “that he was not the proper representative: - 

Janaki Y. Dhanw Lall, 14 M. 454; Kadir Mohideen 
Marakkayay- v. Muthukrishna Ayyar, 26 M. 280 ; Chunt 
Lal Bose va Oamond_ Beeley, 80°C: 1044 : “referred to. 
Khiarajmal v Daim, 82.0. 206; 2 ALJ: 71; 1 0.LJ. 
:584,; 7 Bom, L, R. 1; ;9 O.W.N. 201; explained... © 

Chatha Kelan v. Govinda® Karuniar, 17 M..186; 
Sambasiva “Chetty vy. Peera Perumal Miidaly,- ail w 
461 ; distinguished. 

Krishnayya Y. Unnissa Boga, 167. 399 ‘at Pe 
_ not approved. : 

. Appeal against the order 6f the Subordinate 
Judge’ a Court of Tanjore, dated the “Sth . 

“September 1905, ` on Exeéution, Application -- 
No. 619 of 1905, in E, P. Ae. > oi 1903, 0. 
8. No. 23 of 1889. Ng” 

- Judgment.—In our; opihjon. TS 
| Subordinate. Judge, was right in „holding that ; 
‘the estate :of., the 

< sufficiently. ‘and - properly: represented \by. his 
„natural: father ,- - Krishnaswamy. Panikondar, ‘ 


400, 


“for the parpose of the execution proceedings. L 


under our consideration, ‘At the’ death of’ ‘the 
semindar in 190), Krishnaswatiy Panikoddar 
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“deceased ‘gemindar . was < 
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“was in possession ‘ of the ENTR and claim- 
ed title thereto under a Will-of: the deceased, 
Some remote Sapindas of the zemindar, claiin- 
ed to-be- his. heirs. and denied. the genuineness. 
of.the Will, but, the- District Registrar “res: 
gistered -it after a-severe contest (to quote, 
the- Subordinate Judge). The Sapindes then. 
‘sold their claims to the appellant.- 

--Now the-Ist:respondent having baad. 
in the life- time of the zemindas; an order for, 
the sale of the property mortgaged. to -him 
had, in order to'bring the .property_-to sale; 
to-apply-for execution against the legal: re- 
presentative of. the ‘mortgagor. ‘He knew that 
the true legal representative in the eye, of the 
law: was one of the rival claimants but he 
did not-know which. It. “was, not. contended 
that.he was--bound to wait until -a -decision 
had been-obtained or a settlement arrived. at 
on all the conflicting claims of 'the- -Tivals or, 
it. may -be, of speculators who imight; have 
- purchased : those. claims- - portions 
of ‘them. “To. compel. the Satie 'B0_ 19 


r a 


, wait would,- .aS WAS pointed: ' out,’ in -an 


- analogous: case, Janaki. v., Dhanu, Lalh 
_(1); put.it-in, the power of his: debtor's To- 
presentatives -to deprive: him - altogether of 
-his- dueg of. the-simple expodienty of: delaying 
the settlement of the question ; 5; “who. is the 
.representative.”. Mr. -Krishriaswamy - -Aiyar’s 
-contention ‘seemed to be. in, effect, that- the 


„oreditor, must; if-he does not- -waib, pick--out `` 


“the. legal representative - from -among - -the '; 


‘rivals at his-peril. -If.in the. course of: -Yearp 
it- be finally- decided , thats one of ‘the “other, 


„claimants is entitled- in law to succeed to ‘the: : 


estate, all. the proceedings had-i in the interval, 

are, if not null and void, voidable at the option 

Cof the finally successful claimant,’ 
We do, :- not- find anything’ 


~ mat -v..., Daim -(2), 

-accept, : this | contention. 
recognise that representation- for the pur- 
_ poses: of litigation may be incomplete | and yet 
“sufficient, and though they, . confine: their 


to- compel “tag”. to 


observations on this, point, .to cases in, which 
all the |, representatives are, „ther members ofa ; 


‘family, the `casó before them being of’ that 
kind; they. ido nob- day. it doya. that. ‘those 
“cases. exhaust the matter bat ‘rather, indicate 
. that the suffis ciency, of. the. “répresentation may 


“() 14 M454. ~ , 
o 32 C. 238; 2 A. L.J. Tipi’ ó. Tae 94 ig 
Bom. L.R. 1; 90. W. N. 201, 


~ 


in ‘the : 
', judgment -0F;, the: Privy Connoil ‘in ‘Khiaraj- E 


Their Lordships ` 


be in- part s question “of: ‘fact, ‘The: estate. of. 7 


1060. ` 


k Naurez, they Bay at -page 815, was not re-` 


presented “either iù law or in fact.” . 
Tho first respondent had i in this case before 


us to chose whether to apply for execution - 


against. one :of several rival claimants or 


against them all together. It seems to‘ tis” 


that in - selecting one, he has made the 
choice of a course which is obviously the 
most convenient course, and which -is in 
accordance with the “principles on which the 


law must be applied “where, as here, there, 


is -no power to give letters of adminis- 
tration to a creditor [vide Janaki v. Dhanu 
Lal (1)].- The creditor muet, if he is 
not - to „be -liable, “to ~ lose “his money, 
be permitted to apply for execution against 
that one of the rival claimants whom he 


honestly and reasonably believes‘ to be the ` 


‘legal representative and if the person. so 
nominated, though it.may turn out after- 


wards that he is not ‘the true legal represen- ` 
tative, is yet competent in fact to represent - 


the: estate if-his interests in respect of the 
proceeding in quéstion are 


`- without fraud or.. collusion, it “is hard to see 


any reason why’ his representation -should- 


not be held to be sufficient. It is not necessary 
to go the full lengh of the decision in Kadir 


Mohideen Marakkayar v. Muthukrishna Aiyar ` 


- (3) which does‘not relate to execution proceed- 
ings ; but: the principle of section 368 of the 
Civil Procedure Code of 1882, by which 
the plaintiff nominates the representative of 

“the defendant, who is appointed by the 
Court subject to intervention of rival ¢laim- 


? 


„~ ants, seems applicable also to the appoint- ` 
-ment of a representative in execution pro-' 


ceedings. And the principle of selecting from 


‘among rival claimants those who have the ' 


best prima facie right, is recognised in the 
India Law. When there are rival claimants 
to an estate, the, law allows' the Court in 


certain circumstances to selectthe one having j 


- _ prima facie the best title and to _empower 
him to collect outstanding debts of the ‘estate, 


and to give good discharge to: debtors ` 
(section 7 (8) of the Succession Certificate ` 


- Act). 
The same principle may well be applied to 
a case in whioh dispites among claimants toan 


from realising within a .reasonahle time the”, 
- fruits of his decree. 
(8) 26 M: 230, 
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identical 
with those -of his rivals, and if’ he acts‘ 


Ki 
s- : A £ E i 


“And here the first respondent ; nominated ag - 
representative the claimant who held -posses~e ` 


sion and whose claim had the.support of the 
District Registrar's decision after enquiry, 
the other claimants being out of possession 
and apparently not agreed ` among. themselves 
which was the heir or whether all werd 


gi 


heirs together. He clearly selected “the, one ` 


having the best prima facte title; and one, too : 
who was' in every other Tespect the’ font - 


competent-to represent all. the claimants i in 


_the particular proceeding then in progress, 
‘Panikondar had. conducted. ` 


Krishanasawmi 


on “behalf of the - deceased. ‘zemindar; _the 


“litigation with the first respondent- on “his 
mortgage, and ‘was evidently, as knowing all 
the facts the best able to resist: the execution i 


if resistancé was in any way honestly possible, 


His interests“ were -absolutely. identical in. 


this- matter with those of ‘his rivals and he 
was better ‘able than they to, protect. them. 
There existed, therefore, no reason why if 


| One | of the ‘claimants was to ‘represent. the 


estate it should not be he, and ‘no fraud or 
collusion: has been provedrin -this case: to 


vitiate his. representation. ‘There is then no ` 


good’ reagon why as the person with the best 
prima ` facie -title, and holding possession of 
the property, Krishnasawmy --Panikondar 
should not be held to have sufficiently repre. 
sented-his natural son’s‘estatein fact, . -- 


- Mr. Sundara Aiyar cited several: cases, 


which we do not think it necessary to' discuss. 


| in support of the view: that the claimant in . 
‘possession may represent the estate, and, on 
the’ other side Mr. Krishnasawmi Aiyar ' 


referred us to~ Chathakelan v. | Govinda 
Karuniar (4) This case, however, is 
clearly ‘distinguishable from the present 


‘on the ground that the stranger in possession 


of the assets there, was.not a claimant of 
the estate to which the assets -belonged. 
Vide Ohunt Lal Bose v. Osmand. Beeely (5), 


‘Reliance was placed -on anan Ohetiy ` 


Vv. Veera Perumal ‘Mudaly .(6),” showing - 
-tbat the  třue legal E NA 
cannot intervene in a proceeding after 


decree ; but that case decides only that the- 
: representative cannot initiate the proceedings. A 


Here neither the’ Sapindas ‘of the deceased 


| semindarnor their transferee intervened befi 
estate threaten to preventajudgment-creditor : - ae 


Bay colin ii thé ‘application of the appellant 
4) 1 SO Fetes 
as 1044 at p. 1058, 7 


6) 28 M. 361. Le ag 
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was held to be too late) and it is very possible 

* that they; and the receiver appointed in 1903, 
were satisfied- with the representation of the 
estate ° by Krishnasawmy Panikondar. How- 
ever that may be, there is nothing that we 
can see, inthe procedure indicated by the 
Code of 1882as applicable to proceedings after 
decree, which would:‘make it inequitable or 
illegal to accept Krishnasawmi Panikondar 
‘as a sufficient and proper representative in 
this case: Nor do we think the appointment 
‘of a receiver in 1903 can make any difference, 
atthe most it-was irregular to proceed 
without him, but the interests whioh he was 
appointed.to protect did not cease, upon his 
appointment, to be represented by Krishna- 
sawmi Panikondar, and he did not apply to 
bemade a party to the Execution proceedings. 
There is no other substantial question in the 
case. Assuming it to be open to the appellant 
to raise the question of limitation, he fails 
to: show that there is any bar. The case was 
at first put on the ground that the 4th 
application (that of the 17th October 1899) 
being unverified was not in accordance with 
law and that consequently the , 5th dated the 
23rd March 1900) and all succeeding appli- 
cations are barred by limitation. This case 
‘fails ‘when it is seon that theinterval between 
the 8rd application .(dated the 23rd April 
1897) and the 5th (dated; the 23rd March 
1900) is less than three years. 


Then it was contended that the 3rd appli- | 


cation. was itself not in accordance with law 
. 88 it was not accompanied by a verified state- 
“ment of property. The contention based on 
- this faot was not substantiated by, reference 
to the record. Sale was ordered on the 3rd 
application on the’ 23rd March 1897, and on 
the 26th of April in the same-yoar, a verified 
statement was called for. We arenot prepared 
to assume in the absence of evidence what, 
the Court treated asin accordance with law 
as an application which was not so at the 
time when the order was made on it. It has 
not been shown to us that the verified state- 
‘ment called for in April 1897 was not furnish- 
ed before the 28rd of August of that year. 
The next preceding application (the 2nd) 


was in 1896; so that in no case was the 3rd. 


barred by time. It is thus unnecessary to, 
discuss tha question whether an unverified’ 
appMcation may not be called in aid to save 
limitation. © | ane? 

The objections to the gale takèn under 
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p) 


Tost 


section 311 of the Code of 1882, ara of no 
avail for two reasons. They’ fail whem it is 
held that Krishnasawmi Pantkondar re- 
presented the estate sufficiently, and they 
fail whether he did ao or not because there 
is not the slightest proof that the sale caused 
loss to thé appellant. Ii was contended on 
the strength of an observation in Krishiayya 
v. Unmissa Begam (7) that we ought to hold. 
that substantial injury is the necessary résult, 
to the true legal representative of a sale of his 
property behind his back. But apart from 
the fact that the observation cannot be 
universally true, there is this difference-here 
that a person perfectly competent and primz 
facie anxious to protect the interests of tha 
legal representative was a party to the 
proceedings. As a matter of fact it was decided 
by the Subordinate Judge on enquiry that 
the property sold was worth in the market 
only Rs. 21,000, while atthe sale it fetched 
Rs. 43,000. The appeal is’ dismissed with 
costs. . s Be 

7 Appeal dismissed with costs.. 

(7) 15 M. 399 at p. 400. d f 





-- (8.0.6 M. L. T. 183.) 
MADRAS HIGH COURT. 
Cass RererrgED No. 145 or 1902. 
‘Crmiwat Revision Casu No, 515 or 1909; 
‘December 11, 1902. 
Presené:—Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Bashyam Iyengar. 
In re VERUPUTTI PENCHALUGADDI— 
ÅCCUSED. |, 

Penal Code (Act XLY gf 1960), s. 211—Question by 
Police Oficer—Institution of Orvminal proceedings—Ori= 
minal Procedure Oode (Act: F of 1898), s. 161. 

` Answers to questions put by a Police officer under 
section 161, Oriminal Procedure Code, do not amount 

_totinstitution of Oriminal proceedings or preferring a 
false oharge within the meaning of section 211, Indian: 
Penal Code. | 

Case referred for the orders of the High 
Court, under section 438 of the Criminal Pro- 
cedure Code, by the District Magistrate of 
Nellore, in his letter, dated 24th October 1902: 
Ref. No. 1302. . : 

Order.—We think the discharge was. 
right. A person who answers questions put 
to Kim by a Police officer making an investi- 
gation under section 161 of the Code of 
Criminal Procedire does not inštitute or 

“cause to be instituted criminal proceedings 
within the meaning of section 211 -of the | 
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Indian Penal Code, nor does he thereby charge 
any person within the meaning of that section.. 





(e. o. 6 M. L T. 278.) 
MADRAS HIGH COURT, 


CIVIL APPRAL AGAINST Orper No. 82 or 1909. i 


September 22, 1909. 
Present: —Mr. Justice Munro and Mr. Justice 
Abdur 


‘KAOHI RAGHURAMIAH AND OTHERS— 


” DEFSNDANTS—ÅPPELLANTS 
versus 


ear 


' PLAINTI PI — RRSPONDENT, 


" Civil Procedure ‘Code (Act Y of 1908), Order. XLI, 


' Rules 28 and 27—HEvidence shut out—Remand legal. 


: Where the appellate .Court finds that the lower: . 


Court has shut ont evidence, the proper course |, is to, 
admit the evidence in appeal under Order XLI, Rule, 
21, and not to remand the-cage to the lower Court. 


‘- Appeal against the order of the District 
Court of N ellore, dated 8th . January 1909, in 
A. 8. No. 27, of 1608, preferred against the 
decree of the Court-of the District Mansif of 
Kavali, in O. S. No. 704 of 1906: ` A 

Facts.—The plaintiff had summoned 6 
WE baat, of whom 4 were examined, one 
witness was not served and the other did not 
attend though served. The District Munsif 

” refused to adjourn the case even though the 
plaintiff's pleader put in an affidavit showing 
how the evidence of these witnesses was 


necessary and dismissed the suit. The District ` 


Judge, holding, that in the interests of justice 
further evidence available on both , sides 


should be recorded and considered, remanded $ 


the suit under Order 41, Rule 23, Civil Pro- 
cedure Oode. 


, Against this order the defendants appealed: 


' Judgment.—tThe remand in this case 


was not justified under Order XLI, Rule 23, 


as the District Munsif did -not dispose of the 

„suit ona preliminary point. Tf the District 
Judge thought the evidence shut out, by the 
District Munsif should. be taken, he should 
have proceeded under Order XLI, Rule 27. 
Werset-aside theʻorder of-remand, and direct 
the District Judge to dispose of the appeal 
according i law, 

Ka Spp allowed. 


x ae Ey A Es aan y "ORY 


E te T a na 


INDIAN CASES. 


KAROHI RAGHURAMIAH V. VAJJALA MAHALAKSHMAMMA. 


VAJIALA MAHALAKSHMAMMA— ` : 


k ~- 1909 - 


GANAPATHI GURUKAL, V. SIVARAMA AIYAR. _ 


(3. c. 6 M. L, T. 282.) ie 
“MADRAS HIGH COURT.’ 


i 


: a 
‘a “SRooND Cryin APPEAL No, 582 op 1906., |; 
“October 1, 1909. | 5 
` Present: :—Sir Ralph Benson, Offs. Chief” i 
Justice, and Mr. Justice Wallis. i 
. GANAPATHI ‘GUBUKAL—Prarsary, ) 
4 -T persug, * ae 
SIVARAMA AIYAR arp angie" i 
i DSFENDANT8— RESPONDENTS. ' 

| Religious Endowments Act (XX of 1868), as, 8 and 4. 

—Burden of proof—Whether temple governed by 3,3. 
Defendant, the trusteé of a temple, was 'reniovell’ 


from his office by-the Devastanam Committee:and.the’ 


plaintiff was appointed in his place. The .defendans 
having interfered with the management by the plain; 
tiff, the present suit was brought for a declaration 
that the defendant - had no right to the” management 
of the properties: KA 

Held, that the bakdan of proving that, the „i plaint: 
temple fell. under section 3.of the Religious’ 


| Endowments Act lay on the plaintiff and the mere 


fact that ‘the defendant’ had admitted ‘in’ some 
criminal case and in a petition to the Devastyanam! 
Committee that the temple was; subject to the Com-; 

mittee would not ahift the burden of proof considering, 
the circumstances under which they ' were made. Ho R 


` Second appeal against the “decree of” tha 
Subordinaté Judge’s Court of Negapatam, i in. 
Appeal Suit’ No, -844 of 1905; “presented. 
against the decree of tha Court of the District. 
Muusif’ of Thirnvalar, “in Original. ‘Suit’ 
No. 102 ‘of 1903. 

Facts.—The plaintiff alleged in his plait; 
that the suit temple and its: properties ” are; 
subject to the contròl and management of the 
Negapatain Temple Committee and that the, 
Committee have appointed him as the trustee 
of the temple on 25th ‘April 1897, that: 
defendant was doing puja and naivaidyam . 
till July 1898 when for irregularity he was , 
removed. Thereupon in August 1898, the. 
defendants illegally ` interfered’: with the. 
management of the temple ‘and possession | 
of the temple properties and the present suit, 
is brought for a declaration that ‘the first, 
defendant has'ho right to the management 
of the plaint temple and for a permanent 
injunction restraining the defendant from 
interfering with the said management. Des 
fendant pleaded that the suit temple was one | 
falling under section 4 of the Religious : 
Endowments Act and that it was never 
subject to the control of the Government or , 
the Temple ‘Committee. The material issue | 
was “whether the plaint temple of Kailasa- . 


“natha Swami was under’ the control © and y < 


management of . -Gevernment. — To which of 
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the classes of teniples referréd tò in Aot XX 
” of 1863 did the, plaint temple’ belong?” It is 
*admitted that the defendant and his adoptive 
father were doing 'stantkham of. the: temple, 
that there were no trustees of the plaint 
temple till 1897 and that the temple has an 
annual mahni allowance of Rs. 26-4-0.. The 
Munsi 
the plaintiff to prove that the temple’ comes 
under section 3 arid: that he has not dis- 
charged the same. The Sub-Judge, agreeing 
with the Munsif thatthe onus was on the 
plaintiff, thought that it was shifted inasi 
much as the Ist -defendant: applied to the 
Devasiyanam Committee in August 1898 for 
being appointed : as, a trustee of the „temple 
in question , and ‘inasmuch as he admitted in 
a Calender case in September 1898 and in 
Exhibit Ew petition ' to the Devastyanam 
Committee; that the, temple was subject to 
the Devastyanam Oommitteo though he claim- 


ed “to be -hereditary  stantkam ‘and decreed - 


that the temple came. within section 3. The 
‘defendant appealed,.., 

| Judgment.—wWe are of opinion that 
the statements of the Ist.defendant on which 
the, „Subordinate J udge relies were not 
‘sufficient, considering ` the circumstances in 
which they were made to shift the burden of 
proof which lay on the plaintiff to show that 
this i is one of the temples to whith section 3 
‘of the | Religious Endowments “Act is 
applicable. There is absolutely no evidence 
that the Government or the Committee ever 
exercised, or attempted to exercise, any 
-control over this temple prior to the year 
1897, since which time the question has been 
in dispute between, the parties. In these 
circumstances we must_reverse the decree of 
the Subordinate Jadge and restore that of 


the | District Munsif with costs here and m 


the lower appellate Court. 
1 ts G or Decree reversed, 
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held that the burden lay heavily on’ 


“Madura West, for recovery of rent. 


Ae SSeS Eas 
ee ee Oe BILE. aoe 
' MADRAS HIGH, COURT. ae 
` LETTERS Patent Appeans Nos, 18 AND 19 
or 1908. i 
Septeniber 3, 1909. : aot 
` Present:—Mr. Justice Miller and e. 
‘ Mr. Justice Pinhey. , ; 
MUTHIAE, OHETTY ‘ano OTHERS — 
APPELLANTS 4 a ae A 
a versus 
PEYANDS THEVAN anp ANOTEES— 
RESPONDENTS. = 

Madras Rent Recovery Act (FIII of 1865), 8. 4—Patia 
~— Dates of paymeat but amount of rent not specified.” 

: Where a p2tta only mentions the whole amonut of 
rent and the various dates of payment without noting” 
the amounts then payable, ıb does not contravene: 
the terms’ of section + as being uncertain, 

When such a patia is tendered at the end of the last 
instalment, such a patta isjnot improper. 

Per Pinhey, J.—In the absence of specified instal- 


ments, it ought to be presumod thatlegual instalments 
were intended. 


Facts.—The. plaintif landlord brought 
Small Cause Suits Nos. 2710 and 2711 of 
1906 in the Subordinate’ Judge’s Court, 
The 
defendant pleaded that the patia was im- 
proper as it did not set ont the amount of 
each instalment ‘payable’ and hence was 
uncertain in terms according to section 4 of 
the Rent Recovery Act. The Sub-Judge- 
dismissed the suits. The plaintiffs filed 
Revision Petitions Nos. 263 and'284 of 1907 
which came onfor hearing before Munro, J.,- 
who delivered the following judgment. 

Munro, J—The patta is" clearly improper 
ds it does nob contain all the particulars sət 
out in section 4 of Act VIII ‘of 1865. The, 
dates of the various instalments are not given. 
It is contended that inasmuch as the patta 
was not tendered till after the last instalment 
month it was not necessary to enter the above, 
particulars: The provisions of section 4 
must be obeyed whether the patia is tendered 
early or late. These petitions are dismissed. 
with costa: ` 

Against this, Letters Patent ' Appeals Nos. 
18 and 19 were preferred. 

Judgment. 


Miller, J—The patas contain the dates 
on which payments of rent are to be mado, 
though they do not contain a statement of the 


- amount payable on each of those dates. They 


were tendered late inthe Fasli after the last 
of the dates was past and there is, therefore, 
nothing in the omission which can in any 


- -the pattas are not improper. 
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way mislead the tenant or injure him and 
nothing which introduces any uncertainty 
into the contract for the year. On the other 


hand, the tenant is,it may be, benefitted by- 


evince the use of his money till the -and of 
the Fasli. . 

Section 4 of the Rent Recovery Act does 
not ‘im terms require the entry in the paita 
of the amount payable, at each period on 
which payment is to be made, but it.may be 
thatnevertheless a pattaought to be held to be 
improper, if it does not give the tenant the 


f \écessary information on this point when such 


information is essential to enable him toknow 
what he has to pay. In the present case the 
whole rent was due before the patia was ten- 


, dered and such ‘information is not necessary 


and as it is not required by the Act, I think 
Interest is not 
charged from any: date before the close of the 
Fasli. J would, in these circumstances, allow 


the appeals and remand tho. suits for disposal : 


by the Court of first inátance. : 

< Costs will ‘abide ‘and follow, the result. -~ 

‘-Pinhey, J.x—It is admitted that both the 
lower Courts have erred‘ in. fact in stating 
` that the dates of the various sngtelmenty are 
not given. 

- The patta Exhibit A shows that. the: ‘rent 


- ib to'be paid | before the 15th of the, marginally 


noted months. 
It is contended that as the, amounts of. the 


. instalments are not given in the vacant space 


provided for the purpose, section 4 of Act 
VIII of 1865 has “not been complied with. 
Section 4 merely requires the, patta to state 


the periods at which payments are to be 
There is, no un-. 


e. ‘ Exhibit A. does this.’ 
certainty. In the abserice of specified instal- 
ments, a -Court interpreting the document 
would be bound to presume that equal instal- 


ments were intended. I wonld allow the. 


appeal and remand the ‘suit for disposal 


_secording to law. Oost will abide and 
follow the result. 


t 


5 he “Oase remanded, 


~ ~ 
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WA Cc. 6 ML: T. 288; 19 ML. J. wor) 
- MADRAS HIGH COURT. A 
- FULL BENCH.. -' e 
vier Sur Civ Appwan No. 43 or 1908; 
- August’ 20, 1909. . 
Be Present: :—Sir Ralph Benson, Ofig. Chief 
Justico, Mr. Justice Miller and Mr. J ustice 
. ~ Sankaran Nair.. - 
In re DASU MANAVALA OHETTY— 
"+ APPELLANT. ` 

Bouse: Fees Act (VII of 1870);' 8. 19, -I (1), Sch. 
U1—Letters of Administration—Jotnt Hindu family— 
Ancestral property- ee duty—Probate and Ad- 
minisiration eF V of 1881), ss. 8, 4, 23, and 77. 

Where the son of a deceased “undivided father 
_ applied for Letters of Administration to the estate of 
‘the deceased: Held, that it could be granted only on 
payment of, the requisite stamp duty onthe share of 
‘the deceased, as thé property was not held “in trust 
not beneficially.or with general power, to confer, d 

- beneficial interest” referred to in “Annoxare B to Sech. 
II of the Court. Fees “Act. . $ 
`t In ‘the -goods-of” Pokurmull Angur Wallah, 23.0. 
980;.1 0. W. N. 81; Colléctor of Kairu v. Chunilal; 29 
B. 161; Inve Swaminatha Aiyar(unreported), yi dissented 
from. 

Held; further that it was not “other property not 
subject | to duty” referred to in the said Annexuré. 

i In the case of Brindabhun Ghose, 11 B.L.R. App. 30; 
~ 19 W..B. 280. > In the goods of Fooschman 20 C < 575, 
followed.,  ~ us 
* PerMiller, J.—The Applicant was entitled to Letters 
oflAdminiatration ‘under section 28 of the Probate and! 
Administration’ Aot, as the joint family property, pas- 
sing by survivorship was: property, ‘of the deceased”. 
within , the meaning, of section 4 of the:Act' and: as 
guch included in the terms “property and credits” in 
nection 77 and the word “estato”, in section 3. .. 

“Appeal from the judgment: of Mr. J ustice 
Boddam, dated the 30th day of April 1908, id ` 
“the Original Testamentary’ Jurisdiction of the 
High Court in Original Petition No. 149 of 
1907. h oa 

J udgment. 

. Chief Justice. —]n this case one Manavala ' 
Chetty prayed for Letters of Administration 
in respect of property standing in the name 
of his deceased father, Emberumanar. Ohetty; 
but: forming-the.joint ancestral property. of 
the undivided Hindu family of which, -the. | 
petitioner and’ his late father were the only- 
members," He stated that though his father’ 5: 
share in. the property passed to. him by? 


| survivorship; he was obliged to, take -oub ~ 


Letters of Administration because. part of the. 
property consisted of shares : „iv certain com- 
panies which in accordance with their articles - 
of Association, refused io recognise his title,to.- 
the shares unless he obtained’ such. letters:.- 
He claimed to be baa from payment of. 4 
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stamp duty on the Letters on the ground that 
his father was in possession of the property 
and held itas manager of, and trustee for the 
family. ` The learned J üdge who heard+the: 
application decided - that Letters of Ad- 
ministration. could be ‘granted. only on pay- 
ment of the ordinary duty.. Against this de-: 
cision this petitioner appeals. 

Section 19,1 (1) of the Court’ Fees Aot, 
1870, as amended by Act XI of 1899, pro- 
vides, that no order entitling the petitioner ta 
the grant of Probate or Letters of Administra- 

„tion shall’ be made upon an application for 

“such grant until the petitioner has filed in 

. the Court a valuation of the property in the 
form set forth in the third schedule ; and the 
“Oourt is satisfied’ that the proper fee has 
been paid” on such valuation. 

That form consists of an affidavit with iwo 
annexures, in one of which, Annexure A, is to 
be specified the property- and ‘credits of the 
deceased, and in Annexure B is to be set forth 
the itema which the applicant “is by law 
allowed to deduct.” Among these items are- 

“property held in trust, not: beneficially or 
with general power to confer a beneficial 
interest, and other’ property not subject 
to duty.” The question is, whather the pro-. 
perty for which the petitioner seeks Letters 
of Administration can be said to come under 
either of these categories, and, if so, whether 
wholly or partially. The petitioner contends 
that the property was trust: property in the 
hands of the’ deceased; and he relies on the 
decisions inthe cases of Inthe goods of 
Pokurmull Augur Wallah (1)and Oollector of 
Katru v. Ohuntlal(2)andalso on two unreport- 
6d decisionsof this Court. It ia to be observ- 
ed that i in the Calcutta cages. there was no 
argument and the desision proceeded on & 
statement drawn up by the taxing officer in 
which great stress was laid on the fact that 
under the Mitakshara Law (as administered in 
Bengal) “an undivided co-parcener cannot dis- 
pose of his share in the joint property, unless 
in caseof necessity without the consent of hig 
čo- parceners. ” In neither thenoteof the taxing 
officer nor in the order of the Court, is there 
any reference to the words “ not beneficially 
ór with general power to confer 2 beneficial | 
interest ” which follow the. words ‘ ‘Property 
held in trust,” in Añnexure, B. In tho case 
of Collector of, Kaira v. Ohuntlal (2) the 
chièf question considered was whether the 

" (1) 23 0:980; 1 Ó: W: N.31. (8) 20°B: 16L. 
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limited grant songht for in that case 
could be granted at all. The character of 
the property as trust property was not dis- 
cussed in the judgment, but was held to be 


concluded by the decision in In the 
goods of’ Pokurmull Augur Wallah (1), 
In neither of the unreported cases, in 


this Court was the question argued. In the 
earlier of them In re T, Swaminatha Atyar 
(deceased) the qiestion was” raised by the 
taxing officer ina “ nate for order” in which 
he referred to In the goods of Pokurmull Augur 
Waliah (1) as supporting the contention that 
the ‘ancestral joint property was held by. 
the deceased as trust property and, therefore, 
not liable to duty on taking out Letters of 
Administration, and the learned. Chief Justice. 
accepted the suggestion of the taxing officer. 

In the latter case, ““mo note for orders” is 
forthcoming, but Wallis, J. seems to have fol. 
lowed the - precedent “In re’ Swaminatha 
Atyar.’ Thusit would seem’ that the two 
precedents inthis Court, andalso the Bombay 
case, followed the deoision i in In the goods of 
Pokurmull Augur Wallah (1). Butin this Pre- 
sidency differing from Bengal it has long 
been held that under the Mitakshara Law as. 

ddministered in this part of India an aliena- 
tion by sale or mortgage by an undivided 
member of his interest in the joint 
family property, is valid. [Azyyagari’ Venka- 
taramayya v. Atyyagart Ramayya(3)]. He can 
also at any time enforce partition of his own 
share. That being so, it seems impossible to 
hold that the property in the present case was 


held by the deceased, so farat least as his 


own share in it was concerned, “as trust pro- 
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perty, not beneficially or with general power 


to confer a beneficial interest in it.” He could 
have claimed partition, or he could have sold 
or mortgaged his undivided share and hava 
applied the proceeds to. any purpose he 
pleased. In my opinion, therefore, thé 
interest ‘of the deceased in the joint 


family property in the present Case, , does 


not come within the category. ‘of ‘“‘pro- 
perty held in trust, not beneficially or with 
general power to confor a beneficialinterest,”” 
nor do I think it is possible to hold -that it 
comes within the only other category in 
‘Annexure B which the Vakil for the petitioner 
argues is applicable; vis., “other property-not 
liable to duty.” These words must refer to 
some exemption from liability enacted by the 
(8) 25 M. 690 (F. B.), 


_ OC. of the 
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Statute Law, as, for example, under section- 
‘Court Fees Aot, or under an 
~. aùthority conferred by the Statute Law, as, 
for example an exemption by Government, 
under the ` authority conferred by section 35° 
of the Court’ Fees Act; but no such exemp- 
tion'is alleged in the present: case. In the 
goods of Brindabhun Ghose, deceased (4) two. 
brothers wero the only oo-parceners in 8 joint 
Hindi family; ' one of them Brindabhun, died ; 
A and the other Bristodoss applied for. and ob- 
tained Letters of Admiñistration i in respect of 
Brindabhiun’ s'half share in thé ‘joint “family 
property on payment of ad valorem duty on 
stich half share, and Sir R. (Couch, GC. J. held- 
that Bristodoss’s half share ‘ 
‘as trust property and be éxempted from the 
twò per centum ad valorem ` “foe.” 

"A similar view was taken by Beh rani; 


ó: Ji in the case ‘of property held in common; 


by Europeans with right of: survivorship [Iv 


the goods of J. T. Focschman' (5)). I think that. 


the view taken in these cases -is that which we 
should follow. The ‘deceased Emberumanar 
Chetty, cannot be said to have held his own’ 
share of the joint family property in trust 
and not beneficially though he may be said 
to have held’ his son’s share in that way. 
If, therefore, the son desires Letters.of Ad- 
thinistration to the joint family property. he 
must pay the ad valorem daty on so much of 
the property, ås wag not ‘property held on 
-trust not beneficially or with' general ' power 


to confer a béneficial interest,” that is, on, 


the father’ s share in the property or 
tó be more’ exact, on the share which his 
father was entitled to claim at the moment 
before his death. This interpretation of the 
words is not, I think open to any objection on 
principle ; nor ‘will its adoption entail any 

practical ‘difficulty at least in this Presidency. 

‘Would, therefore, modify the order of the 
learned J udge, and with reference’ to section 
19, I (1) of the Court Fees Act (as amended 
by ‘Ach XI òf 1899), I would inform the 
appellant, that no order ontitling him to 
‘Letters of Administration will be made on his 
- application until he shall have filed in Court 
a valuation’ of property corrected in accord: 
ance with the view stated above and has paid 
the proper fea on such valuation. If this is 
doned an order will issié for the grant of Letters 


Of Adtiinistration, to the petitioner. 
NA) 11 BYE. B. 39; 19 Wi B, 280. 
bias D)o 0 O;. BAT an nee ys So rod 
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Miller, J.—I. haven no doubt ‘that the: appli», 
cant is a person to, whom Letters of Adminis- 
t¥ation may be granted under section 23 of 
the Probate and ‘Administration tet. Hei is 
a person, who by the “personal, law: of ‘the: 
déceased- and “himself, ' "would , þe, “entitled, 
to the whole or part `of’ the estate 6 
the deceased. He would take his ‘father’ 8, 
property if his, father died intestate, Jeaying’ 
property. + 

And it seems joleak to me shat the siggatial 
joint family property passing to the applicant, 
by survivorship, is proper ty of. the: dedeas- 
ed,” within the meaning of the “Act, (section: 
4) and, therefore, included in the ‘ ‘property; 
and credita” of ‘section 77, that is to Bay, in 
the “ostato” of the definition of ‘Administra 
tor in section 3. ~Inasmuch then ż as this pras; 
porty, does notin the present case ` “pass “by. 
survivorship” to. any »one’ ‘other. than’ the. 
applicant, there reems to be no doubt that the. 
applicant is entitled to ‘Letters .of “Adminis, 


, tration, which will vest in him. . *. 


As to the question whether he is entitlad: to 
deduct this property before ‘valuing the estate: 
for duty, both parties; seem to be content to, 
take it that the applicant's share ‘of it is 
exempt from duty, as ‘being property held. 
by the: deceased in "trast not beneficially” ;, ; 
the share of the applicant is -one- -half;. that 
is what he would have got, if the property’ 
had been divided’ just before thé death of, the, 
deceased; and the contest betwéen the: ‘Advo- 
cate- General’ and Mr. Sundara ; ‘Aiyar 18 “al : 
to the ‘other half which on the supposed divi- 
sion would have become the separate property 
of the deceased. Both sides, ag I a 
the argument, ‘accepted’ Annexure B. ` 
Schedule IU of Court Fees Act as sarin 
ing an’ exhaustive description of the classés 
of property on which duty is nob. leviable;, 
it was not, “suggested that there exists any 
notification under ’ section 35° of the: Cour. 
Fees Act, “which could affect the dedision in 
this case. 

-Mr. Sundara “Aiyar contends that the share 
in dispute is either * sroperty held in trust not 
beneficially’’or else . “other property nok liable, 
to daty. ile : 

It is, he argues, other property not Liable’ to 
duty, because (1)’ under | the Act there is ` 
nothing else which that- ‘description can 
properly be made to include, ‘and -(2)° it, 
will notin all cases vest in the Administrator. 
if” it” does. tot vest in - the’ Administrator, 
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itis unteasonable to levy duty on ‘it, and if 
duty i is not leviable in that case, uniformity” 
requires -that it. should not be leviable’ 
where it does vest in the. Administrator. 

“As to the first argument, even within 
section 35 which seems to give power to the 
Goyernment to declare’ any class of property, 

“property ‘not’ liable to duty. ”'I do not 
think we should be justified in reading the, 
heading in ‘Annexure B as declaring the ex- 
istence of: property not described in the 
other. headings, and yet.not . liable to., duty. 
The existence of the heading does not involve 

A the existence of any class of property which 
can fall. under it: 

As to the 2nd argument, it is Mr. “Sundara 
Aiyar’s contention that property of the 
deceased will vest or will not vest in the 
Administrator i according as he is or is nota 
person to whom the property passes ‘by- 
survivorship. If that is not unreasonable, I 
fail to see why it is unreasonable to levy duty 
on ‘all that vests in the Administrator, though 
that may differ with the person entitled to 
administer. I. accept Mr. Sundara Aiyar' 8 
contention that the former proposition is the, 
law, and I fail to see why I should hold that, 
the latter is not, 

Then remains the “question whether the 
property i is‘ “property held in trust not benefi- 
cially. ”-In the earlier cases in the Calcutta’ 
High Court the share of the deceased seems, 
to have. -been treated with our argument as 
not exempt [vide In the goods, of .Brindabhun 
Ghose (4) but later in Calcutta [In the goods of, 
Pokurmull Augur Wallah(1)] and in Bombay, 
[Collector of Kairu v. Ohunt Lal (2)] the whole | 
property seems to have been treated as er 
empt, no question being argued as to the 
shareof the deceased himself; and in this Court’ 
the Chief Justice has decided, apparently , 
without contest, in-accordance with this ` view, 
and has been followed by Wallis, J., also in a 
case in which: Government was. not .repre- » 
sented. fob alee tag 

I prefer the older view; I take it that one 
principal reason for the exemption, from duty, 
of property vested in the deceased as a trustee 
is, that-the beneficiary out of whose pocket 
the payment would come, acquires nothing 
by the trustee's death. That consideration 
certainly does not apply to the applicant. in 
the{present case. However, the test laid down 
by the Act is, whether or not the property 
was held “beneficially” by .the. trustee. 


H 
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The a could 1 use his ahs as security 
on’ which ‘to borrow money for himself, 
“and could at any time demand that it hey 
carried out of the whole'and- placed ‘at his 
disposal by a ‘partition. A’ trustee cannot’ 
as such do these things with trust property, 
and in so far as the deceased was able to do: 
them, he can, I think, properly be considered , 
to hold “ beneficially.” | 

It was suggested that the heading in the 
annexure should be, read as meaning pro- 
perty, which taken asa whole is held “not 
beneficially;” for instance if the deceased held 
land of which '99/100ths ‘belonged to himself, 
and 1/100th was held for the benefit of an- 
other so long as the 1/100th is not divided off’ 
from the rest, the whole property is held“ as. 
a trustee not beneficially.” ` I-see nothing i in 
the language of the schedule to require this’ 


‘construction, and there is no more difficulty 


in entering in the annexure . “ong undivided? 
half shar in such and ‘such lands and’ 
houses,” and in calculating its value for duty, 
than there is in making a similar: entry and 
caloulation i in, say, & Proclamation of Sale. 

I agree, therefore, in the order which the: 
learned Chief Justice proposes to make. | 

Sankaran Nair, J.—I agree’ with the concla-' 
sion thatthe. deceased 'did-'not ' hold the’ 
property ds trustee and that the appellant 
can obtain Letiers_of Administration’ only 
on paying the proper fee on. the share 
of the deceased which Be got by survivor- 
ship. 





(s. c. GAM. L T. 290.) ` = 

‘MADRAS HIGH COURT. ' 
Crit A. A: O. No. 94 or 1908. . 
= September 21; 1909: = =~? 

Present: —Mr. Justice Munro and Mr. Justica, 
` Abdur Rahim. 

KANDASWAMI GURUKKAL AND: 

. ANOTHER — APPELLANTS | 

versus _ 


o G: KRISHNA ROW—Rasponpent. - 
' Civil Procedure Oode (Act XIV of 1882), 3. 244— 
Purchaser from auction-purchaser —N ot representative” 
of a party. 4 ‘ 
` R obtained an assignment of a mortgage decree and 
after two unsuccessful attempts to get the assignment 


recognized,- obtained an order in his favour and, 


proceeded to execute thesdecree. K the purchaser 
from the auction-purchaser in’a rent sale of these” 
properties and whose claim petition in the execution- : 
application was: rejected now applied under’ section 
244and:got B’sapplication -for. execution cinnited: T 
on the ground of limitation; - es err) 


106s 


_ ` party to the suit nor his representative. 


< sentative of a, party, and had no- locus stands 


“the order, of the 


RAMA BHANDARY Y. MORGAM TRADING. 


- Held, that Khad no locus standi to come in under 
section 244, Civil Přocedure Code, hé being “neither 8 


. Appeal against the order of the. District 
Court of Salem, dated 7th September 1908, 
in A. S. No. 273 of of 1907, preferred against 

Court of Principal District 
Munsif of Salem, dated 27th September 1907, 
in.Execution Application No. 443 of 1907: 
“R.P. No. 512‘of 1906, O. 8. No. 285 of 1894. 

_ Judgment.—On the application of 
the.4th September 1906, notice was given 


to the judgment-debtors and after notice, . 


the transfer - was held to be valid, the 
decree was made absolute, batia was 
ordered for ,-sale-proclamation and -the 


`- transferee was given permission to bid: 


There has been no appeal by the ` judgment- 
debtors. aay 


~ The respondent. is a person who put in. 


a claim under section 278, Oivil Procedure 
Code, and whose. claim , was rejected. He 
was neither a party. to the suit nor the repre- 


to put in the petition on which the order 


now under. appeal was passed. We set 


_, aside the orders ‘of the Courts below “with 


costs and_direct..the District Munsif to pro- 
Application. ° 


` ceed with the Execution on 4 
Order set aside. - 


a 





1 (s, c. 6 M: L. T.. 284.) 8 
MADRAS HIGH COURT. . 
Cry Arrear No.'63 or 1908. . 
| Beptetiber 16, 1909. - 
Present:—Mr. Justice Wallis and. 
~.* Mri Justice Miller. -> 
RAMA BHANDARY—APPELLANT 
Cot Fe pereus | | 
CG. H. MORGAN TRADING IN THE NAMU AND 
sTyLe oF J. H. MORGAN AND 80N— 

E Ni RESPONDENT. | ; j . 
‘Landlord and'tenant—Tenani in possession, resistance 


by —Covenant for quist enjoyment, breach of—Damages 


—Sintilar goods not available—Nominal damages. 


> -Where under a contract with- the deferdant the 


y 


iia plaintiff claimed to remove clay from a land for- 


Manufacturing tiles but was obstructed by the defene., 
dhnt’s. tenant. who was- entitled to be in possession” 


“until the defendant paid kim a certain sum, and the, 


- ..2 plaintiff instituted a:suit for damages: 


- Held, that the dot of the tenant not being unlawful, . 


-there was: a breach of the covenant for quiet enjoy» < |: 


ment': 


“tae : Held, also,- that.the~ fact that similar clay was nob 
ayaildble:in the market was no: reason- for awarding: 


nominal damages. 
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_appeal and the memorandum 


_ | f1908" 
` Borries.v. Autchinson, 18 0; B: (N. 8.) 445; 34 L. J.-O- 
P. 169; 11 Jur. (w. s.) 267; 11 I, TT; 18: W. ‘B. ,386;, 
Elbinger Actien Gesalls Chafft v. Armstrong, L. B. 9 Q. 
B. 473, followed. 4 , ~ a 
Appeal against the decree of the District 
Court of South Canara in O. S. Nọ. 17 of 1907. 
~Jadgment.—By the Panchayat to 


` which the defendants were parties it was 


held that the persons in occupation were 
entitled to possession until they received 
Rs:300(Rupees three hundred). Asagainstthe 
Ist defendant, it must be taken that their 
remaining in possession and resisting’.the 
plaintiff cannot besaid to have been an unlaw- 
ful set. Therefore, the resistance came within 
the covenant for quiet enjoyment- and the Ist 
defendant is, therefore, liable on the covenant, 
With regard to the question of damages, no 
similar clay was procurable inthe - market 
and, therefore, the test ofmarket value cannot: 
be applied, It is, however, clear this is not 
a reason for awarding only nominal damages. 
Vide Borriesv. Autchinson (1), Elbinger Actien 


~ ‘Gesells Ohafft v. Armstrong (2). Here. the,defen- 
dant knew the clay was to be -used, for the 


manufacture of tiles and we thihk the value’ 


of this sort.of: clay to the plaintiff for the ` 


purposes’ of tile manufactire-must be, taken 
into account in assessing: the, damages: .:This’ 
is what the District Judge has ‘done.: As to 
the memorandum of. objections .on a con 
sideration of the evidence and’after making all’ 


< due allowances, we are not satisfied, that the 


plaintiff has sustained damage in’ excess of 


_ the sum awarded which we think on the whole 
- was a fair.one. It is admitted for the‘respond- |. 
-ent..that the’ decree in the lower Oourt 


should have directed the plaintiff andthe 1st 
defendant to pay and to receive proportionate’ 
costs and it will be modified accordingly. ‘The 
i of objections are 
dismissed with costs.. T Re oh 
(i): 18 0. B: (x. 8.) 446; 84 LJ. C. P: 169; T1- Jur. 
(x. 8.) 267; 11 L. T. 777; 13 W. B. 386.. KKN 
(2) L. R. 9 Q. B. 473. ANG 


A k soe ; or 
ao i . F . 4° 


Je 
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YELAMAROHILI BAPAYYA V. YELAMANCHILI ‘RUKHAMMA. NARAYANAN OHETTI 9, RAMASAWMI CHETTIAR. 


(e. 0. 19 XM. L. J. 888) 
. MADRAS HIGH COURT. 
‘ “Sxocwp Crvic Appear, No. 1093 or 1908. 
' > July 5, 1909. | 
Present;—Mr. Justice Munro and - 
D ' Mr. Justice Sankaran Nair. - 
YELAMANCHILI BAPAYYA 'AND- 
OTHERS—PLAINTIFFS— A PPRLLANTS 
- versus 
YELAMANOHILI RUKHAMMA— 
DEFENDANT-—ReEsponrent. i 

Hindu Law—Daughter—Marrage expenses—Sudras 
.— Property inthe hands of step-mother.  , 

The marri expenses of the daughter of a Hindu 
are to be borne by the family property just in the 
same way as the cost of her maintenance. 

Vatkuntam Ammangar . v. Kallapram Ayyangar, 
23 M. 512 at p. 616, followed. ” | 

-° ” Thisrule is as applicable tò Sudras as to other 
-. The fact that the property of the father is in 
possession of the step-mothor of the daughter makes 

TT no difference in the liability of the property. 

Facts.—tThis wasa suit by the daughter 

of » Hindu Sudra for the recovery of her 


marriage expenses from the property of, her `~- l 


father in the hands: of her step-mother, the 
defendant. : ; er 
. Second appeal from the. decree of the 
District Court of Kistna, in A, S. No. 89 of 
‘1906,: presented against the decree of the 
‘Court of the’. District Munsif of Gudivada in 
O. S. No: 812 of 1904, 

Mr. P. Nagabhusham, for the Appellants., 

“Mr. V. Ramesam, for the: Respondent. . 


Judgment.—The ground on which 


the District Judge reversed the decree of- 


‘the District Mungit is not a ground. which 
-weas laken -by the defendant before the Dis- 
trict Muansif. The general rule is that 
“marriage expensesare to be borne by the 
‘family property just inthe same way as the 
cost of maintenance—Vaikuntam Ammangar 
v. Kàllapiram Ayyangar (1) and we have baen 
referred tono authority that this rule does 
‘not apply tothe class to which the parties 
belong. i l | 
It only remains to fix the amount to which 
the plaintiffs are entitled. It isnot shown 
that Rs. 250 is too much for marriage ex- 
penses. Even the defendant’s 4th witness 


concedes that Rs. 400 is not too much to ` 


_ allow for katnam, and we. decree that the 
plaintiffs are entited to recover the actual 
katnam paid, subject to a maximum of Rs. 500 
which is the figure 
~ (1) 23 M. 612 at p. 515, = 


i throughout. 


allowed by the Dis- - 


trict Munsif and which no reason has been 
shown for reducing. As to serai the amount 
depends upon the pleasure of the giver, 
and we think it is sufficient to’ allow Rs. 50 
under this head. ‘The decree of-the - District 
Judge is set aside and the decree of the Dis- 
trict Munsif restored subject ‘to‘the above 
modification. sap es S 

The -appellants -will have” their‘ costa 


Appeal allowed. l 





(a. c.-19 M. L. J. 689.) Fag 
MADRAS. HIGH COURT. A 

Fist Cryin Apprat No. 136 or 1907. |, 

ae August 10, 1909. - : : 

Present:—Mr. Justice Wallis and Mr. Justic 

Sankaran Nair. f 

S. NARAYANAN CHETTI AND 0THBRS—- 

DaFaNDANTS—APPRLLANTS 4 
AN versus Mt 
S. RAMASAWMI CHETTIAR AND: 
OTHERS—PLAINTIFF8—RESPONDENTS. 

._ Decree, form of—Common property of a community— 
Buit for appointment of Receiver for the management 
until a suitable trustes is appointed by the community 
—Recsiver, whether should -bo appbinted. > 

“In a suit. by some members of: community 

against the other members for the appointment of a 
Receiver for the management of the joint property of ` 
the community untila proper trustee is appointed by 
the community, it is not convenient to pasa a decree 
for the appointment of the Receiver, 

The proper form of the deoree in such a case is one 
awarding possession to the plaintiff on behalf- of the 
whole community,: for .whom the plaintiff mea, 
including the defendants in the suit. 


Facts.—Plaintiffs, certain members of the 
Chetty. community, sued certain other mem- 
bers for a ‘declaration that certain property 
was the joint property of the community and 
for the appointment of a receiver for the 
management of the property until a propèr 

-trustee was appointed by the community. -The 
first Court passed a decree for the appoint- 
ment‘of the Receiver as prayed for. by the 
plaintiffs and directed that possession’ be | 

`- delivered to him. 3 

Appeal from the decree of the' Subordinate 

` Judge of Tuticorin, in O0. 8. No, 17 of 1905. 
“Messrs. V. Krishnaswami Atyar. and. S. 

Srinivasa Atyar, for the Appellants’ - |” 

Mr. K. Srinivasa Atyangar; for the' “Re- 

spondents. en p er - 

Judgment.—tn‘this case the defen- 

- dants have. contended “in - the first -plate 
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| thát the suit is barred..by, limitation-on the 
‘face.of the plaint. : No such point was raised 
or, considered at the ‘trial. ° As regards. the 

4 rlst. defendant, ‘admitting he was’ an agent, it 
-is said that the plaint shews thatthe accounts ` 
-were demanded-from ‘and. refused by- him 
-more than three ‘years‘before the institution 
of the suit so as to bring the . case within 
rarticle 89 of. the: Indian Limitation Act of 
1877. It. is, however, not at all clear that 
“there wast any demand for'an account by the 
principals and refusal to account by the Ist 
defendant. Then-itis. further -argued that 
“the plaint in effect avers that the 1st defen- 
dant renounced ` the. agency'and so determin- 

if is‘ ‘-for thei plaintiffs to 

show that’ the determination was ‘within three 
yeara-of the suit, but we do not think that 
‘the . plaint.- contains any - distingt 

` averment of termination by the- -plaintifs 80 
“asto pat this burden on. them. “As regards 
the- other. defendants .Nos::.2:t0'4, we find 

_ < that no case for an > ‘account was made ont 
_ .ageitist them. : As regards’ the" ‘amount for 
which-thekst ‘défendant-ia- accountable, the 
plaintif" Ast’ Witriess’ ’ and “other witnesses 
| Btate that he admitted having Rs. 2,000"in 


‘his hands on the ‘occasion: of the funeral: of 
-The first ° 


“the ‘father: ofthe 2nd -defendant.. 
witness also states that: a notice in respect of 
“this, “was gent to the Lst ‘defendant and that 
Exhibit. ©. (1).is the registered receipt. - The 
< 1st defendant has nòt “come, forward to’ con- 
“ttadict’ ‘this, or'to' explain to ‘what the latter 
“pele ted. _The evidence of some of the 
“other witnesses for .the plaintiffs and one 
/of’--the - defence . witnesses_ goes to 
-sbow that: he ;must “have received -not legs 
“than the sum in which he has been held. ac- 
., countable by ,the Subordinate. J udge. Wa, 
«therefore, hold. the lat defendant: alone liable 
< for the amount: ‘As. no démand and refusal 
. have, been shown no interest “will be allowed 
„up to the date ofsuit., 5. . 
< .As regards the - form of, the, decree, we do 
atob think it-convenient in the. circumstances 
of the present case to appoint- a Receiver, and 
uwe direct the plaint to be amended by insert- 
inga prayer for" possession, and modifying 
-thë -deereé ‘by awarding -possession to - the 
plaintiffs on behalf of all the -Teluga Ohetties 
-for whom they sue, -inclading the” defendants 
in the Bait. 
. «, “Defendants Nos: '2,to_4 will:bear their | own 
: ypote there . aie ‘below The coats of, _the 
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| ERISHNA’AIYAR W:SRORETARY OF STATE FOR: INDIA, © tt) merene ed wa, ron 


a Aeg | 


ee 
plaintiff in the lower dauk -will be o paid by 
the Ist défendant. : In this Coutt the plain- 
tiffs and the. 1st defendant will bear their 
own costs. The décree; will be modified 
‘accordingly.- The mentahan of objections 
is dismi isased with coats. 

c. eae yt | Deorée modifód. 


sih ra 1 7 





(ae. 6 M. L. ‘p, 306.) ' Ng a 
i MADRAS HIGH’ COURT. 
-` Second Orv Arrear No. ‘5760r 1906. — 
| +, September 15, 1909. `," 
Present: —Mr, Justico Mauro’and , cee 
“Mr. Justice Abdur Rahim. +‘ 2 
“M. KRISHNA- ATY AR— PAINTER — t, T 
maon Sa hoe APPRLLANT Beg cate Sn 
- l veras V DOIA 
“Tas “SECRETARY: oF STATE- zor INDIA : 
o- in COUNCIL KEPRESANTED by-THB” © T 
COLLECTOR OF TINNEVELLY—: Ta 
, © Derewpawr—Raspon dant,” ae 
“Evidence Act (I *of 1872);'s. 110—Long' possession’ 
“Prbsumption of ownership—Burden of: “proof Entry ia. 
-settlement "register, effect of—Declaration of title. | + 
Where in a suit against the Secretary of. State: oo 
India in Council fora declaration of the 'plainti 
“title to a certain vacant site,’ the plaintiff “proved ' his . 
“possession for over 40 years: a NG A 
< Held, that the burden of proving that the ee ; 
.was not the owner was upon the defendant: andrthat~ - 
“the mere classification ‘of the’ land aa village site by’ 


“the Government had no - legal | ‘effect ami 


except an‘assortion. of title. - 

Secretary of State. for; India in Cowneit ve Kota 
Bapsnammagaru, 19 M, 165; - Muthayya. iv 
Secretary’ of State for, India, 28 MIE “100; Gangaram v. ` 
“Becretary of State for India, 20 B. 798;,,Hanuinarta 
Rao’,v. ‘Secretary of Staten » for, India, 25 Br 237, 
followed. 
~ Katt, ‘Mahammad ‘Meera Mohidesn v. Secretary. of 
State for India; 13° M. L. Je - 269; ‘explained: ' ; 
< Had; further, that the” length of- poasassion: sated 
was safficient,in_law to entitle: the pings see. a 
declaration of his title. ~- 

Gungaram Y. Besretary of State fot ‘Beli Boreh, ste 
“20 B.°798; “Hanumanta Rao v.” Secretary. of “Bike | 
‘for India 26" B. -287;- Timan Arif v. y Mahammad » 
| Ghouss, 20 0.884; (P. JO), 201. A, 99, SEplhinêdi and > 
` distingaished. 

Semble—Plaintiff is not bound to’ Brove’- “Adverse 
;possession' for 60 yearanto establish- his title as ` 
against: ‘the Secretary of State for India i in Coungil, 

Secretary of State for India Y. Kota Bapanamma, Garu ~ 
“19 M. 166; Haidar Khaw v. Secretary Wwf Btate for .. 
“India; 86 6. 1@. .Q:);:8 O.L. 486.;, 12 0. WAN. 10906; 
r10 Bom.-L. B. 110l; 4AE E T.. 234, ind. ‘Oas. 192, ° 
preferred to. - 

‘Second Appeal: presstited anak ihe. doras” 
-othe Conrt. of the Subordinate ` Judge’ ab - 

“Tinnevelly-in A. 8, No. 267:0f 1905; ‘Presented* 


‘against the decres of the. Court af the Aidi 


eee 43 57S ales 
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KAMMA ASWÄTHAN È. “GAUL THINMAPPA! 
“Konal District Munsif of Tinnevelly | in O. 8. 
‘No. 132 of 1904.” 7 

J udgment:—iti is foun that the ie 
iti has proved possession of item 1 in him- 
self and his vendor for 30 years and of item, 2 
‘in himself for 40: years. .- The defendant, “who 
is the. ‘Secretary of State for. India i in Council, 
‘has failed to establish his title to the land or 
‘any possession within 60 years before suit. 
The only circumstance put forward to show a 

‘title in the defendant-i is the fact that. at the 
“Settlement in 1&74 the Reveuue authorities 
classed the items as 
This at the utmost was an assertion of ne 
title, and is not” by itself. sufficient ` 
prove the title of the defendant: The 
judgment of this Court reported in Kattat 
Mahammad Meera Mohtdeen v. The Secre- 
tary of State for-India in-Oouncil (1) has been 
entirely misunderstood “by the- Subordinate 
Judge. -That judgment does snot lay down 
the mere classification by Government of the 
lands as Natham Poramboke has any legal 
effect, whatever except in so far as it may be 
regarded as an assertion of the title. - 

It may be regarded ag settled law that “in 
circumstances like the present-the possession 
of-the plaintiff throws upon. the defendant the 
burden of proving that’ he has a subsisting 
title. ` Vide. The Secretary of State for India x. 
Kota Bapanamma Garu (2), Muthayya Ohetti 


$ 


0 


v. The, Secretary of . State ` for ‘India (8). 
Gungaram Chimna Patel v:' The Secretary of. 


State for. India, in Oounctl (4), Hanumantrav y 
The - Secretary: of State for India (5), 
and’ this he‘ has failed to do. .Theplain-, 
tif is “Clearly-” entitled -to some relief. 
It.is contended that the only- declaration that 
the plaintiff can, in the circumstances of this 
case, have; is that he is Jawfally entitled to 
. possession of the land. lt i 18 pointed ‘out that 
this iš the declaration that was givénin Gunga 
Ram. Ohimna Patel-v: The Secretary of. Staté 
for India in -Oouncil -(4) and Hanumantray 
-v. The Secretary of, - State _for | Thin - (5). 
In the former’ case ` the plaintiff had only, 
proyed. possession for. 10.- years: which 
was insufficient to give him. a „title - against 
any’ one -who . might. be “the true owner, 
gnd on the ground that ‘he had not proved | his 


title a declaration of title was “refused. — - The 
"(UY 18M L.J. 260, 3 : 

(2)' 19 M. 165. ar = E, al 
i a 29 M: 100E e ee Der a i 
© TAL 20 B798- 1 (6) -25.B,-287., 0”: 
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‘the facts 


‘Natham  Poramboke. 


“ed to 10. years. 
‘plaintiff’s own possession of item 1 ‘extends to 
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declaration that he was ‘lawfully: entitled. to- 
‘possession was given" ‘because there ‘was, as’ 
“there is in'the<present” casó, a 'prayer in tho 
-Plaint_ for .any other relief to which ‘the 


plaintif might be- entitled and because - 
brought the case. within the 
ruling. of their Lordships of. the Privy. ee 


in Ismail Arif v. Mahomed Ghouse (6)... 

‘that case the possession Proved Was, “for le 
‘than 12 years and apparently on that gronn( 
the words 


“awfully entitled to possession” 


“were substitated for the words “sole, and 
absolute owner” ‘which appeared “ih 
the decree of the High Court. In Hanu- 


mantrav v. The Secretary of State for India(5) 
also the plaintiff's possession only. extend- 
In the present case ‘tha 


‘20 years and of item 2 to 40 years, and such 
length of possession is sufficient to. ‘make’ out 
a title against any one including the Secretary 


‘of State, the latter haying failed’ to prove B a 


title or possession within 60 years. Thi is not 
contended thatin order. to prove, his. „title 
against the ‘Secretary of ‘State the plaintiff i is 
bound to prove60 years’ possession, and such a 
pe unt Vide The 

Secretary of State for Indiav. Kota Bapanamma 
(2)and Haidar Khan- -v. The: Secretary of State . 
for India(7). The plaintiff will, therefore, have 
the declaration prayed fo. as to items 1 and 


2 with costs throughout, and the decree of the 


lower Courts mali. be ances: accordingly. ` 
- Decree. reversed. 
(6) 20 0. 834.20 I. A. 99. 
(7) 860:1;80.L. 3. 486 ; 12 0. W. N. 1095 1 
Ind. Cas. 182; 108 om. Le R. 1101; AN, L. T. ge 


€ a 





_ (s.c. 6M. L. T. 824.) 
“MADRAS HIGH COURT. 
Gina Apprats Nos. 456'AND 457 OF s 19097 
z. „October 4, 1909. | 
Present: :—Mr. Justice Munro and. Mr. J ustice; 
t Abdur Rahim. “t = 5 
p ` -No. 456 or ‘1909 - PE be 
Inn re KAMMA ASWATHAN—Isr oon 
me | — APPELLANT, AND `, | 
` ' No. 457,08 1909; ts 
` GAJULU TETMMAPPA —2ni. Prisons 
-  — APPELLANT: | 2 
Criminal Protedure Code (Act F of 1898); i 8: 2975 
TJury-—Misdirection. best 
< Where a Sessions Judge, without explaining, to the 
Jury- what was meant by theft asked thom to decidé 
‘Whether the acoused were found i in the place of: met 


ee”) 
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and whether they were there with an honest or 
“dishoné6st intention: 

Held, that the verdiot should be set aside as the 
jury was not asked to find on the question of dishonest 
removal : 

Appeals against the sentences -of the ‘Court 
of Session of Bellary Division in Case No. 38 
' òf the Calendar for 1909. 

Judgment.—The Judge did not 
explain to the jury what is meant by theft as 
he was bound to do under section 297 of the 


“=. .Griminal Procedure Code. Further the ques- 


tions which. he left tothe jury, viz., (1) was 


"the lat prisoner in the field with honest or. 


‘dishonest intentions ? (2) was the2nd prisoner 
“there and was he recognized by the witnesses 
.who say they recognized jhim P, were not 
rai sufficient even if answered unfavourably to 
the accused to justify a conviction for theft. 

A further question arose viz., whether the 
accused has dishonestly removed the chalum. 
We set aside the verdict of the jury and 
direct a re-trial according to law. The accused 
will remain on the bail already granted in 
| Oriminal Miscellaneous Petition No. 190 of 

1909 till the disposal of the case. aa 





(8. 6.6 M. I: T. 824.) 


MADRAS HIGH COURT. TT 


Secoxp Orvis APPEAL No. 1134 or 1906. - ` 
h Ootober 14, 1909. 
Present: :—Mr. Justice Wallis and Mr. Justice 
Ta’ Krishnasawmy Iyer. , 
KADARI BHAGAVANULU— - 
“lst DEFENDANT——ÅPPELLANT 
versus’ 

KOKANADA NARAYANASAWMTY AND 
ANOTHER—PLAINTIFY AND 2ND DarenDaNtT— 
RESPONDENT. - 

Oivil Procedure Code(Act XIV of 1882), 2. 861—Civd 
Procedure Code (Act V of 1908), O. 41, R. 22—Memo. of 
objections against co- respondente—Maintamnability. 

Memo. of objections as between co-respondents can 
he filed under section 561 of the Civil Procedure Oode, 
í Kulatkoda Pillai v. Visvanatha Pillai, 28 M. 229; 15 

$ M. L. J. 212; Krishna Iyengar v.- Appanayangar, 17 
Í M.L J. 62 and O:B.P. No. 222 of 1903; followed. ` 

“Second Appeal against the decree of the 

District Court of Godavari in Appeal Suit No. 

341 of 1905 presented against the decree of 

-theCourtofthe District Munsif of Rajahmun- 
` dry in Original, Suit No. 392 of 1904. 

Judgment.—It is argued that a 

memorandum of objections by a respondent 

: cannot’ be of avail against a co-respondent. 

This “question is concluded by a series’ of 


1 


= 
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INDIAN CASER: 
KADARI BHAGAVANULU Y, KOKANADA NARAYANASAWMY. ` 


with costs—two sets. 


< =" [1969 
In the matler of A VAKIL. | 
decsiound in Kulatkoda Pillar v. Viswanatha 


‘Pillay (1) and O R.P. No. 322 of 1908 


and Krishna Aiyengar 7. Appanayangar (2) 


“The new Code has made the matter abund- 
antly 


clear, rule . 22 of Order. -41—and 
we are not inclined to. re-open a course of 
decisions. in this ‘Presidency on a rule-of 


‘procedure which has since been’ expressly 


accepted ‘by. the legislature even if there 


‘should be any ground todoubt its correctness. 


On the finding, the decision of the District 
Judge is right; wedismiss the Second oneal 


inal dismissed.. 
(1) 28 M. 250; 15 aL Ta. 212. j 


_ 2) 17 M. L. J. 62. 


a 





© c. 6 M. L. T. 820.) . . 
_MADRAS HIGH COURT. 
“LETTERS Patent APPEAL, i : 
December 2, 1909. iF 


- Presont:—BSir Arnold White, Kr., Chief Justice, . ` 


Mr., Justice Wallis and Mr. Justice 
Krishnasawmy Aiyar. 


"+. In the matter of A VAKIL OFTHE HIGH 


COURT. 

< Letters Patent, .s. 10—Fakil— Professional - ‘miscony i 

duct—Sending false notice fora cltent. - 
Rp. contracted to soll an engine “to A for Ra. 4,600. 

‘A arranged a sale with Bv. and P. for Re..6,000. ‘Then - 


-Rp. passed a receipt to A. as agent of Rv. for Ba. 800 


mentioning the price at Rs. 6,000 which was attested 
by Vakil. The Vakil thea sent a notice on behalf of 
Rp. to By. under instructions from the former, that Rp. ` 
has received Rs. 2,676 while he had actually received~ 
Rs. 1,175, towards- the price ‘of Rs. 6,000, which was 
false ‘to the knowledge of -the Vakil. and which. the, 


~* Wakil knew was made in furtherance of a scheme for 


defrauding Rv. 

Held, ‘that the Vakil was guilty of unprofessional - 
conduct in sending the notice and that-he was. not 
protected by the fact that it was “under instructions, 
from the client. 

Iimcood v. ‘Andrews and “oora, 58 L. T. 612, 
followed, 

In re Stewart, L. R. 2 P. `C. 88; 16 W. R. 1000; & 
Moore P. O. (N. 8.) 187; 87 L. J. P. 0. 25, referréd to; 

“Professional misconduct” considered. - 

In the Matter of Major Oooke, a Solicitor, 86 r 
T.N. E. 468, approved. 

Facts.—Rp. bought 8 Siac Engine foi < 
Rs. 2,000. He contracted to sell the same to 
A for Rs. 4,500 sometime in May. 1908. A 


arranged a sale with Ry, and P.-for its sale 


for Rs. 6,000 about the 15th June 1908:.- - 


On the 17th June the following receipt . “WAS 
passed: by Rp. to-A which was attested- by- 
the Vakil whose client Rp. was- IL have aa. 
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-you a complete engine thé Eighty Horse- 
power High Pressure Engine manufactured 
by Standard Pit: which I bought from the 

_ Madras Port Trust” for Rs. 6,000 and receiv- 
ed this day from yon an advance of Rs. 500. 
As soon as you pay tlie balance. by the end of 
this month I bind myself to deliver you the 
Engine. 

On the 17th July 1908, the Vakil sent the 
following notice to Rv. and'P: 

“Tt ig represented to me by: my client that 
you contracted with him to purchase his 
„Engine 80 N. H P. for thé sumof Rs. 6,000, 
that you paid him an advance of Ra. 500 on 
17th June1908, agreeing to pay the balance by 
30th June 1908, that subsequently of your 
own accord and owing to‘pressure of my 
client, you got Mr. A pay him further sums 
which with the said sum of Rs. 500 . amount 
in all to Rs. 2,600 and odd; that when you 
went again to Madras you promised to remit 


the balance by the 15th instant, that my ` 
client consented to this further extension of ' 


the time for payment only’ on- tha condition 
that if you fail to doso the’ amount already 
paid be treated as forfeited. I am, therefore; 
now ‘instructed to give you notice that- if you 
fail to remit the balance due to my client to 


me or to my client within 24 -hours’of the: 


receipt by you of this notice, my client will 
treat the amount: of Rs. 2,600-and odd 
already paid to him as forfeited and proceed 
to fit up the. engine for use in his own Rice 
Mill.” ~ 1 

t Sometime later Rv. came to know that A 
negotiated the engine for Rs. 4,500 only and 
he then prosecuted A, ‘his son, and P his son- 
in-law for cheating. The Vakil was examined 
as prosecution witness and he made the 
following deposition: 

Enamination-in-Ohief -— (10-8- 1909): “I 
know all the three accused, also the'complain- 
ant.’ I know Rp. ad an engino—he is a 
friend and a client of mine. -It was 80H. P. 
a sted enginé, he got it frown -Port' Trust 
Office in January 1908 for Rs. 2, 000. .He 
wanted to sell it if. he could get a‘ good 
price. All the three accused wanted to buy it. 
I was present at negotiations ..... The price 
finally settled was Rs. 4,500. Tlie accused 
told: me they had purchased. it for a company 
in which the complainant was a shareholder. 
About the 15th June they paid an advance. 
T c&nnot be sure what the amount was. L 
‘was present when the first advance was paid. 
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A receipt for Rs. 500 was- granted to them 
and the price was mentioned in it as 


Rs. 6,000. It was about 15th June 1908. The | 


2nd and 8rd accused obtained the receipt. I 
cannot be:sure whether the Ist accused was 
present. Rp. first asked Rs. 6,000 for it but 
eventually he accepted Rs. 4,500. The Ist 
and 2nd accused said that if Rs. 6,000 was 
mentioned in the receipt it would enable 
them to ‘make a better profit if they- re-sold 
it. It was the lst and 2nd accused -who said 
this. 3rd must also have been present but I 
am not sure, I sent copy of the notice to 
the 3rd accused and to the complainant who 
were shareholders in the company. The Ist 
and 2nd accused told me'so. The recital that 
Rs. 2,600 and odd had been paid was not 
correct—only Rs. 1,175 had been paid—the 
difference was allowing for the difference’ 
between the fictitious and the real price of 
the Engine.” 

- Ezamination-in-Ohief (10- 8-1909) :—-The 
price of Rs. 4,500 was settled practically with 
the-156: accused: ‘Ry. was not- present then. 
Tt was: sometime before the price was settled 
with Rv.-The-price with him was settled at 


_Rs.- 6,000. Rp: refused to pay commission 


but dgreed to mention*higher price'so that 
accused: might, get his profit. I knew that ac- 
cused No. 3 was a-partner with Rv. I am not 


‘gure that accused Nos. 1 and 2 had any share. 


This is the recdipt. I spoke of. It is‘ im favour 
of the`lst accused. I was not- “present + when 
Exhibit E [A letter, dated 15th June 1998, > 
from Rp. to A asking him to pay” Rp.’ 
Rs. 500° as advat:ce for the engine settled for 
Rs. 6,000 and promising to pay him the 
balance soon] was written.” 

The Chief Presidency Masin then 
reported the above’ circumstances -to the 
High Court on the 30th September 1909 for’ 
such action’ as the Hon’ble Judges may, 
deem fit to take. The High Court issued mie’ 
following notice upon the Vakil. : 

“Whereas it has come to the notice ' of- die 
High Court that you-did, on the 17th July“ 
190S‘as Vakil for one Rp, write a letter to’ 
Ry. and P. in which’ it was stated that an 
advance of Rs. 2,600 had ‘been paid by your” 
client Rp., towards the price of a certain, 
Engine which had been fixed at Rs. 6,000, 
when you were ‘well aware that the. said 
recital was false and made in furtherance of- 
8 scheme for defranding the said Ry. and 


that you have theréby-been guilty of unpro. - 
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to appear before this Court in order to show 
cause why. the High Court shonld not remove 
or suspend you from practice under section 
10 of the Letters Patent or pass, sucht other 
order as it may deem fit.” 
Mr. P. R. Sundra Iyer—(Amicus- Ourtae). 
The questions for consideration are. 
“Iya Vukil justified in isening a notice as 
_ under instructions from his client when he 
knows that what the notice contains is false ? 
Ishe then guilty of unprofessional conduct 
and if he is so guilty, i is he further protected 
as he states they are ‘under instructions’ from 
the client.” 


It was argued that though it is not the. 


business of a lawyer to usurp the functions of 
a Judge. and sit in jadgment over his client’s 
case yet a prostitution of the profession: so 
as to bring self degradation ought to be 


avoided. 16 might be said that the Vakil in ` 


stating the case states’ it only as the case of 
the client whether he believes’ or disbelieves 
it, It was the same. thing as if the ‘client had 
stated it. But no professional, man having 
- personal knowledge ‘should represent on 
behalf of his. client to the. Court what he 
knows to be false. The same rule applies to 


statements made by -the Vakil on- behalf of 


_ his client to another, which he knows to ‘be 
“false; 


KRISENABAMI 'AIYAR, J.—Has it any applica- . 


‘tion to examining witness whom he knows to 
depose to a falsity. You generally. put for- 


ward to ‘the, Court. your witness as a witness . 


‘of irut “though you know he is going to 
“depose to something untrue., 
VAKIL: :— That vill stand on a different 
‘footing. 
- OntEF JUSTIOE :—That soa be. „rare; r 
- stppoke. tie 
~-WAKIL :+~I hope I Gould say ‘Yes’ to your 
Lordship but I confess that such cases are nat 
rare,- 
| Ouer . Justioz :—In England a Barrister 
‘would fthrow.up his brief when he thinks his 

‘client’s case-was not just or proper. 

: > KÈISHNARAMI Alvar, J:—But a solicitor 
will not,though-he knowg the shady side as 
well. In India a Vakili is both a solicitor and 
a barrister. 

Then the Vakil ean certain rulesof the 
American Bar. Association- which said of the 
k Advocate: “He must obey his own conscience 
= and not that of his client,” But this is certain- 
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feasional ‘conduct. You are hereby required . 


ly laying down the, high watermark of profés-; 


sional opinion which ought to be the goal. But 
here where there are no traditions and’ fixed’ 


rectitude. 

Omer Justice :—Your Associations ought. 
to ‘formulate these rules and supplement what 
may be laid down by the Bench as profesgional 
etiquette: 

_, Waki — Under such circumstances the’ 
case may-be dealt. with leniently and the. 
Vakil may be severely censured. 

Mr. Rosario, who appeared for the Vakil, 
argued upon the facts that there was no: 
untruth and even if there was’ one, stating” a 
higher. price in the circumstances of the case 
is very common in this work-a-day mercantile 
world and generally agreed with the expasi- 
tion of professional etiquette by the amicus. 
curiae. _ 

Cur. Adv: Vult. 


-J udgment.—[Their Dadis sétout ` 


the notice from the High Court to the Vakil,” 
the evidence in the case and the’ déposition of ` 
the` Vakil before the Ohief Presidency Magis.” 


i trate]. 


Tf we accept the statements” ade by “the 


suggested by Mr. Rosario that they ¥ were not; 


cit is clear that the receipts by. which Rp, 


purported to acknowledge the receipt- from. 
A of Rs. 2,675 all were or one of them wah” 
false, that Re. 1,175 “had only’ ii fact been 
paid and that the difference: of Rs. ‘1,500 


-when extracted from Rv. was to’ go to A the- 


man who according to the case’ put forward on 
behalf of the Vakil was acting ‘as agent of” 
Rv., the purchaser of .the engine: The state: 


mhont made in the letter of July 17th’ that 


Rs.2,675had been paid ọn “account of the enginé 
it the date the letter Was writtén ` was false” 


` according, to the Vakil’s own evidence and wé, 


have no doubt the Vakil knew “it was: . false. 
In fact he makes, ño suggestion tothe. contrary‘ 
in his evidence and? “did not ask to be allowed . 
to make any personal ‘statement! in the niatter™ 


-before this’ Court. We can come to no other, 


conclusion than that the Vakil knew that the™ 


` statement was, false and that he know that it 
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“ principles it is very difficult to: expect high“ . 


` Vakil i in his evidence as true and it was; never EN 


ip 


was made in furtherance of a scheme for de, : 


franding Rv. He thei lent himself tothe’ at- 

tempt to carry out what he knew to be’ frand, 

and in our judgment he was guilty of profes- 

sional misconduct. In Linwood v, Andrews D; - 
(1).58 L. T. 612, | 


s 


ya 
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a ‘barrister who , was held to have made. 
himself a ‘party to'a fraud by conspiring with - 
others and” inddced a “party to put’ in false 
affidavits’ was ‘committed ` for - contempt “by 
“Kay, J. In ‘In re Stewart (2) where the Privy 
Council discharged an order striking an” attor- 
ney off the rolls of. the High Conrt of Bengal 
-ina case in which the attorney ‘had. inserted 
in a’ deed a recital which he knéw to bé 
false, they: did so, upon the groun 
that upon thé evidence the -irregularity 
was ‘wholly ` “unconriected” with ` fraud, 
and that being’ ‘so the ponalty | inflicted 
viz., striking off the rolls was “nob "justified. 
They were, however, careful ‘to add: “They 
desire expressly to state that they do not in. 
recominending to Her Majeaty the. discharge. 
of the order, in any way sanction the Pro- 
priety of deods being preparéd which on the’. 
face of them are inconsistent with fact.” ` 

Seeing that the statement as to’ the 
amount which had been paid, Was, ‘false to the - 
knowledge of the Vakil when he. ‘wrote ` the 
letter of July 17th .the”fact that “the, letter ' 
purports to be under instructions from ` the” 
-client Rp. is in® our Judgment no. -answer to 
the charge of unprofessional conduct against ` 
the Vakil, ` 

‘Mr. Rosario invited us to take into view | 
that the ‘transaction in connéction with ‘tha’ 
sale of thè « engins- was, analogous to what ‘he’ 
suggested was ofi ‘common oceurrence in the’ 
mercantile world, 16, “an ‘oxaggerated . ‘atate- 
ment „ab to the prico ‘given “for an’ article 
which. the. owner is desirous of re- gelling. 

We express no opinion as to thé morality 
of the” proceedings suggested. ‘We -do not 
think’ the: case before us can be described - as. 
analogous. Here as wad pointed out froin 
the Bench during the course of the argument, 
“according to the case put forward on behalf 
of theVakil, A was the agent. ofthe puchaser. ` 
The, object of the écheme™ as it seems tó us 
was to enable A to" pookat Rs. 1, 500 on the’ 
transaction without the. knowledge | “of the’. 
purchaser, his principal and weare of opinion” 
that the Vakil knew this when he wrote’ the 
- letter of the 17th July. ~ 

A hypothetical cage suggested i in ithe” course - 
of the „hearing of this motion was that” of a". 
Vakil who calls a witness by whom: he has- 
been, told that the. evidenca which thé witness‘ 
is prepared. ‘to, give is not ‘trae. if a ‘solicitor - = 


(2) L. R. 2 P. 0.83; 16 W, R: 1009 ; & Moore P. C, 
(x. 8. 187; 87 L. J. B.O 257. ` 


Fo Ah EE 


CASES. -> 
In the matter.of A VAKIL OF ‘THE HIGH COURT. , oa 


- from his relation” ‘to ` his“ clierit. 


105 
* when taking a` ika 5 er is told by the 
witness that he is prepared to give. evidence 


“which is “Rob, true we haye not the. leist 
“hesitation ` in’ ‘saying that’ it would be’ the 


duty of the’ ‘solicitor to decline” to take ‘the’ 


“proof of the witness ofto gall himas a 


witness and that if he.fails in this 'dúty he 
is ` guilty of professional misconduct. There 
is, of course, no Yeagon whatever why “the 
sdme-rule should not be held’ to apply in the 
case of a Vakil who discharges the fanotions | 
of a solicitor arid counsel. 

. Mr. Sundara Iyèr who appears in n support 
Ge the notice to show cause’ ‘expressed a desire 
that some guidatce should- be given by the 
‘Bench as to what constitutes unprofessional 
condact. “In attempting tolay’ down a general 


“rule we: cannot, do- better ‘than ‘quote’ the 


words of Lord ‘Esher, , (then Master of the 
Rolls) in connection with the duties of -a 
solicitor reported | in’ In the mutter? of. Major” 
Odake, a solicitor (3) ! ‘A solicitor ‘is bound 
to -act’ with the utmost honor with” 
regard to hia client: He is bound to makè 
every- exertion on beħalf of his client short of 
that which is unfair fighting’ as against: his 
client’s antagonist and short ‘of that which 
would “be degrading to himself’ as a man of, 


-honor. Neither’ a solicitor nor” a “barristeris í 
bound to degrade | himself even for the’ purpose . 


of carrying his client’s . case. Neither a 
barrister “nor a= -solicitor ought “to fight uns’ 
fairly. as ‘against ‘the adversary ; but short 


of that the. ‘duty ‘of. both & solicitor and a ` 


bar rister“ to ‘his client: is to nge every effort to ` 
bring ‘his client's case to a successful i issue and 
neither solicitor nor barrister is ‘entitled-to seb" 
himself up a3 a Judge of his client’s case ; he” 
has no right. to forsake’ his client on ‘the 
ground of a suspicion of his own or on ‘the’ 
ground of a view which’ he may take as to.the 
ultimate success of his client. He is bound” 


to do everything which’ he oan; as I say, to’ 


succeed for his client, except to degrade himself © | 


or except to do- that which is -unfair fighting ` 
as-against his. „antagonist. Now the duty: to 
his client seems.to me to be a daty arising’ 


relation to the adversaries of his‘client which’ 
makes any @ntract. or relation of duty to, 
them.’ What I have said about his not’ fight-" 


“ing unfairly against them rather goes to that © 


‘Which. if he did it would be degrading’ himself 
as a gantlemn and as" a man" "oF houdr. Jb niat: 
JON KA ainoo 


Bo Apana 


‘He has” no ` 


t 
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‘be degrading to a man to fight unfairly, The 
solicitor has a duty also to the Court and to 
his profession but to the Court especially. It 
is a breach of duty and a dishonorable breach 
of duty, wilfully tomislead the Court by keep- 
ing back from the Court information which 
he knows the Court ought to have, or certainly 
by misleading the Court by stating facts which 
he knows to be untrue. And if a solicitor or 
a barrister were to wilfully mislead the Court 
upon matters which he knows that but for 


his misleading the Court, would come to. the 


knowledge of the Court and would cause the 
Court toact differently from what hei is trying 


to make the Courts do, that seems to me to be’ 


‘dishonorable conduct. How far a solicitor or 
a barrister may go on behalf of his, client is 
a thing far too difficult to be capable of an 

_ abstract definition.. “But when you come to 
concrete cases everybody can immediately say 
_ whether the thing which has been done is or 
“is not a breach of honor.” 

„Tt seems to us that it would be of pailan nee 
particularly to the younger members of the 
profession if rules could be laid down, by the 

- Vakils’ Association indicating the view of the 
Association i in cases where questions of profes- 
sional conduct may be involved... 

In the matter which is now before us we do 
not think a mere formal censure would meet 
the requirements of the case. 
the Vakil be suspended from practice as Vakil 
for six months, to run from the date of the 
issue_of the notice. 

. Order made absolute. 





i > 
; (s. c. 6 M. L. T. 846.) 
MADRAS HIGH COURT. 
BRCOND Civit APPRAL No. 655 or 1906. 
September 24, 1909. 

- Present:—Sir Ralph Benson, Offg. Chief 
Justice and Mr. Justice Sankaran Nair. 
KICHA REDDIAR—Ptaintirr— APPELLANT 
versus 
REDDiAPPA REDDIAR AND otuers— 
DEFENDANT8—RESPONDENTS, 

Decree for redemption—Appeal by some defendants 
only—Other defendants, necessary parties. 

Plaintiff obtained a deorece for redemption against 
defendants Nos. 1 to4. Defendants Nos. 1 and 3 alone 
appealed. The decree of the first Court was reversed: 
Held, that the defendants Nos. 2 and 4 were necessary. 
, parties to the appeal and that the first appellate Court 
should have either dismissed tho appeals or mada them 
, Parties. 

Second appeal against the dake of the 
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Nos. 1 w 4. The defendants Nos. 


We order that ` 


oe -W 
{1909 
RAMAN NAIR V. NARANTHA KUNHAMBU NAIR. 


Court of the Subordinate Judge of North. 
Arcot, in Appeal Suit No. 569 of 1904, pre- 
sented rae the decree of the Court of ‘the 


Distr xt Munsif of Arni, in Original Suit No. ° 
er o} 203. 

gment.— The plaintiff obtained a a 
Pte rredemption against the defendants- 


Land 3 
appésled against the decree and the decree of 
the first Court was reversed and the suit 
dismissed. The decree for redemption direct- 
ing payment of the mortgage amount to 
defendants Nos. 2 and 4 jointly -with defen- 
dants Nos. 1 and3 should not have been revers- 


.6din their absence. They were necessary 


parties to the appeal and the Subordinate 
Judge should have either dismissed the appeal 


or made them parties. As the defendants ` - 


Nos. 2 and 4 were ex parte in the first Court. 
and are the sons of the Ist defendant, “who 
had appealed and sufficiently Fopresented 


` their interests, we think it is a fit case to make 
„them parties. 


We accordingly reverse the 
decree of the lower appellate.Court, direct 
the District Court to make the ‘defendants 
Nos. 2and 4 parties to the appeal‘and proceed. 
to dispose of it sesaka to law. Costs will 


* abide the result. | ta 


Duos reversed, * 





(s. 0.6 BL L. T. 346.) 
‘MADRAS HIGH COURT. 
Second Civ, Appear No. 1104 or 1906.. 
October 6, 1909. 

"Present: —Sir Ralph Benson, Offg. Chief ` 
Justice and Mr. Justice Sankaran Nair. ° 


RAMAN NALAKA ENDANG =A aran DANG ae 


VETEUS : 
NARANTHA KUNHAMBU NAIR, 
AND OTHERS—PLAINTIFFs— RESPONDENTS. ' 


Oivil Procedure Oode (Act XIV. of 1882), s. Soe A 


Rules of Practice, Rule 113—Appeal withdrawn, 
Memo. of objections.” 

If an ‘appeal ia ‘withdrawn without any hearing, 
Bule 113 of the Rules of Practice does not apply“ 
and any memo. of objections that may have been filed * 
must be dismissed without costs as the respondents ~’, 
are not then entitled to take any objection to thé 
docree under section 561 of Act XIV of 1882. 

Second appeal against the decree’ of the ` 


District Court of South Canara, in Appeal’ 


Suit No. 53 of 1906. presented against the ’ 


decree of the Court of the District Munsif ' of 
Kasaragod, in Original Suit No.-433 of 1004, 


4 


A 


J udgment.—tho appeal in’.the’ lower i 
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KRISTRAYA v. TENGATARAMAYYA, 


appellate Court having, been” withdtawitayith- 


* out any hearing, the respondents.in. thelower ; 


‘appellate Court. were not. entitled- under 

“section 561 of the Civil Procedure Codetot 

1882, to take any objection to the decree... Rule 

- 113 of the Rules of Practice does not. - apply. 

The decree of the lower appellate Court’ ‘in 

£0 far 4s it allows the memorandum of objec- 

- tions must be modified. The memorandum of 

objections in the lower appellate Court must 

„be dismissed without costs. The appellant 

is entitled to his costs in this second -appeal. 
Appeal dismtssed. 











ts-in-common. The incidents 
u co-parcenary with rights of survivor- 


son of a re-united member would himself have 
e status of a “re-united”? member with theothers. 
Abhaicharan Janav 'v. Mungal Janav, 19 O. 8634, 
“followed. 

‘Appeal from the decree of the Subordinate 
Judge’s Court of South Canara, in 0-8: “No. 
94 of 1899. 

Mr. O. Ramachandra Row Saheb, for- th the 
Appellant. 

Messrs O. Sankaran Nair, A. Srinivasa --Pot 
and K. P. Madhava R10, for the Réspondents. 
7 Judgment.— With ragard to the-re- 
union of the brothers Lakshimpati and 

‘Sitaramayya, alleged by the defendants, we 
think that Exhibits VIII, IX and IV amply 
‘support the conclusion of the Sabordinate 
Judge, and prove the re-union. But the Vakil 
for the appellant contends that even if there 


‘was such re-union the death. of one of thé’ 
, re-united brothers would have a special . 


‘consequence under the Hindu Law, different 
‘from ‘the consequence which follows —on. the 


"death of a co-parcener of an'ordinary Hindu, 


igan oasis. 


on are ‘those of an ordinary | 
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family- that has: never been divided. He . 
contends that the son of the brother who had 
| re-united would ‘be entitled to the share 
which his father could lave obtained if he 
had divided from the .family immediately 
‘before his death; and that he would not have 
_ the status of'a re-united member with his 
uncle. We do not think that this contention 
can be supported by any text of the Hindu 
Law, or by any reported case, and it seems to 
us to be opposed to the fundamental concep- 
tion -of the- status of an undivided Hindu 
“family oF ‘of a re-united Hindu family. Tf 
“ re- -united brothers are to be regarded, not as 
_co-parceners with. right , of survivorship 
inier se but as tenants-in-common, it is difficult 
to see om: what principle a widow of a re-unit- 
ed brother could be refused her husband’s 
share of the common property, but the nppol- 
lant’s Vakil admits that she couldnot maintain’ 
such claim against the surviving. brother. 
‘The decision in the case reported in 
‘Abhaicharan Janav v. ` Mungal Janav (1) in 
which the facts are on all fours with those of 
.the present case, is directly opposed to the 
‘appellant’s contention. Following that deci- 
sion, we disallow the appellant’s contention 
and we dismiss the appeal with costs. 
pie | Appeal dismissed. 
(1) 19 0. 634, ` 





(s. c. 19 M. L. J. 728; 82 AL, 485.Y 
. MADRAS HIGH COURT. 
Szooxp Civit APPEAL No. 341 or 1905. 
$ April 16, 1909. 
Present:—Sir Arnold White, Kr., Chief. 
Justice and Mr Justice Abdur Rahim, 
KUTTI CHETTIAR AND OTHERS— 
PLAINTIFES— APPELLANTS 
versus 
| SUBRAMANIA CHBTTIAR AND 'OTEARS— 
i DEFENDANTS —REIPONDENTS. 

Mortgage- decrees—Sales in, ewecution—Purchasers at 
different sales in execution of different decrees—Oompet- 
ing titles, how to be - dectded—Possession, right to— 
Pleadings -Suit for possession--Prayer ‘for further 
relref—Right to afore len by subsequent ices 
'‘Practice.~ 


Where ieee. is a ai quastion between the paka 
at two distinob Oourt sales held on different datés in 
execution of two several- mortgagé decrees, the Court 
in deciding between the two competing titles should 
be guided not by the dates of the several mortgages 
but of the several purchases, for both the, mortgagees' 
have an equal right to sell the property, and once it is 
sold at the instanoe- of one mortgagee, there is no 


2 
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furthor saleable interest left in the judgment-debtor 
to be sold again. 

Venkatantrasammah v. Ramah, 2 M. 103; Nanack 
‘Chand v Teluckdye Koer, 5 O. 265; 4 0. L. R. 358; 
Akatti Mordin Kutti v. “Ohrayil- „Ambu, 26 M. 486, 
relied upon. 

Where one mortgagee hasa first charge on ono 
moiety of the property anda second charge on the 
‘other moiety aud the other mortgagec has a second 
charge on tho first moiety and a first charge on the 
_other half, and both purchase tho whole property at 


“two different Court sales, the subsequent purchaser ' 


is not entitled to enforce his rights by way of the 


- charges on tho property in a suit for possession. , 
Venkatanarasammah v. Ramah, 2 M 108; Akatti _ 


‘Moidin Kutti v. Ohirdtyil Ambu, 26 AL 436, ifol- 
lowed. 

Gopi Narain Kanna v. Bansidhar, 27 A. 825 at p. 
831 (P. 0.);15 M. L F 191; 20. L.-J. 173; 7 ‘Bom. 
JL. R. 427; 9 0. W. N. 577, 2 A. L. J. 386; Venkatara- 
mana v. Gompertz, 31 M 425; Ahmad Wah Khan v. 
Shams-ul-Jahan Begam, 28 A. 432 (P.O); 100. W. N. 
626; 3 A. L. J. 360; 3 O. L. J. 481; 1 M. L. T. 148; 8 
Bom. L. B. 897, 16 M. L.- 269, distinguished. 
- Second appeal from the decree- of the 

| District Court of Salem, in A. S. No. 346 of 

1903, presented against thé decree of the 
Court’ of the Principal District Munsif of 
Salem, in O. S. No. 802 of 1902. 

The Adzocate-General (Mr. P. 9. Sivaswami 
Atyar), for the Appellants. 
. Mr. T. Subramania Atyar, forthe Respondents. 


Judgment.—tThe appellant instituted - 


an action by which he sought to recover 
possession of a house from the defendants- 
respondents and further prayed in the alterna- 
tive for partition of the house and delivery of 
possession to him of one moiety of it on 
payment by him to the defendants of one 
half of theamount for which the latter bought 
the property at a Court auction sale held in 
February 1900. The circumstances which led 
, the plaintiff to make his claim are as fol- 
lows:— ` 
The house in question and shops belonged 
originally to two undivided brothers of a joint 
“Hindu family viz., Kuppusawmi and' Basappa. 
On the 29th June 1894; Kuppusawmi hy- 
| pothecated a moiety of the house and also of 
-one of the shops to one Veeraraghava, Chetti. 
Then the two brothers, onthe 14th July 1894, 
“partitioned -the properties, and in,the partition 
each of them got a shop whilethe entire house 
fell to the share of Basappa who agreed to 
“pay the whole of the debt payable to 
Veeraraghava. On the 22nd August 1895, 
both Kuppusawmi and Basappa joined in 
selling the two shops to one; Chockalingam 
an On the 29th January 1896, Veerara- 
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thereof took steps. 
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Pee instituted a suit, No. 383 of 1896, to 
enforce his mortgage, im pleading Kuppusawmi, 
Basappa and Chockalingham ‘Chetty ag 
defendants, obtained on 27th January 1897 
usual mortgage decree, and in execution 
to sell the ‘attached -° 
properties which included the moiety of one 
of,the.two shops bought by Chockafingham 
and the half share of the house in dispute. 
Giockdlingham, in order to save the moiety 
of-one of the shopsin which he was interested, 
pasid the entire decree amount to Weerara- 
ghavan and the sale was stopped. This was 
drt ithé 7th’ October 1897. While the suit 
ingtituted by Veerara n Was pending, 
Bagdppa and his so nd October 
1896, mortgaged thi 
other property to 
result, ‘therefore, 
paying the dec 
raghavan bec 
raghavan’s ri 
one moiety of 



















‘Basappa and t 
amount of Veerara 
Chockalingam had padi 
for & personal decree but a 
“house in question. To this 
Chetty was not made a party,and the im 
ed- defendants not having appeared a decrea 
“was made on 26th November 1898 ex parte 
in favour of Chockalingham’ s representatives 
(Chockalingam having died in the meantime) 
in the nature of a mortgage decree ordering 
sale of the house.and other properties of the 
judgment-debtors in default of payment by 
them of the decree amount. In execution of 
that decree Chockalingam’s representatives— 
the defendants in the present suit—purchased. 
the whole of the house and- the sale certificate © 
‘Was issued on the 16th October 1900 and 
“possession delivered to them on the 19th 
November 1900. Onthe 29th August 1899, 
aoe Chetti instituted a suit, O.N. No. 
3'df 1899, to enforce the mortgage executed in 


-his favour by Basappa and his sons on the 


2nd October 1896, and obtained a decreé. on 
27th November 1899" ‘It was in exécution of 
that decree’ that the 2nd plaintiff in. the 
present suit purchased: the entire house in 


GA suit. 


Vol. 1v]. 
a KUTTI OHETTIAR v. SUBRAMANIA. a 
_Febraary1901, -The defendants | in this atisa 


Were not. made parties to Ambalathadi Chetti’: a 
‘Upon these facts which are undisput- 


“< ed,’ _both -the, ower Courts were “right. in 


a? 
4 


A to a charge ‘on more than’ one 


i "not make out a case of fraud-and collusion. : 
„No doubt in the suit instituted by Chacka-' 
- lingam, Ambalathadi Ohetti was not. mai 


> “of it. 
” defendant’ 8 purchase and to the delivery: of © 


: | execution, prca 
aid Ui Yue défendant’s purchase, although: ; 
a. Court auction sale, must. be subject to: 


, holding that the plaintiff was not entitled ko 
obtain possession of the house or of #imdiety 
His ` purchas, was subsaqaeñf,. tozthe 


possession of the property to the lattor. “Gan 


it, be said that the Court auction sale at- which 


the. defendants ought did “ not ` pass- “the 


_. Property to them- ?- Tha oaly ground for- 80 
` holding which hid baon suggested i i3 that 
7 Ambalathadi ` Chetti’s astin t3 enforce his 
i ‘mortzaze Was 
ing3 in which the sale was 
, bel 


„tho result of thit astion. Tak3 it to.ba. ao. 
“All the, right which the decres made in favour 
“of. 'Arabalathadi. Chetti gave him’ was- to 
realize the decratal amount by sale of the 


,, House and all that the plaintiff, standing i in ` 
"the shoes of Ambalathadi Chetti, oan claim is. 


‘bo a exercise that right against the defendant 
, as thetransferee of the judgmont-debtor’s 
rightsin the property. The sale at which the 


"defendants purchased the “house was held in, 


f pursuance of a deoree in their favour ordering 
it to be sold -in payment of the debt dus to 
i eir ancestor, Chockalingam and that decree 
- was madebeforethe institution of Ambalathadi 
 ‘Ohetti’ 8 suit. 
= ihe Judgment- debtors, the owners of the 
` “houses, unless it cau be shown that it was 
“obtained by -fraudalent. collusion between 
them and the. defendants. The lower ap- 
“pellate Ooutt, no doubt, finds to that effect, but 
“ this finding being. based merely. on the fact 
‘that ,Ohockalingam was not in law entitled 


‘of the house and that the defendants in that 
“connection did not .contest his claim to 8 
- charge on the entire house cannot evidently: 
., be. sustained. These facts without more do 


party, and whatever interest, therefore, the 
latter had i in the property at the time would 


i ‘not be affected by the decree which followed.” f 
He had then a morbgage : charga, on the entire: 
, house, but a moiety of that house ¥ was admit--` 


| tedly subject ‘to a prior chargo in favour of 


Ae at the time of the ` 


moiety" 


SNpaN caste: 


:. was leftin the judgment-debtor. : 


- ome 
need. 
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in Chookalingari'a saik made the: other half 
also liable for payment -ofthe debt due to 
Chockalingam but subject toa prior charge - 


‘on that half'in favour of Ambalathadi Chetti. 


When, therefore, defendants bought the house 
in execution of their decree no saleable interest 
As pointed 
out in. Venkatanarasammah v. Ramiah í); 
Nanack Ohand v. Tèluckdye Koer (2) and 


“Akatti Moidin Kutti v. .Ohirayil, Ambu . (8), 


where thereisa question between the pur- 
chasers at, two distinot Court sales held on 
different dates in execution of two several 
mortgage decrees the Court in -deciding 
between, the’ two competing titlesis guided 


“mot by ‘the dates of the several mortgages but 


of.the--several - purchases. For both the 
mortgagees have an equal right to sell the 
property, and once it is sold at the instance . 


„of one mortgagee thére is no further saleable 
`- interest, left inthe jidgment-debtor “to.be © 


. sold again.” Apart, however, ‘from the effect 


‘of the two sales on the question of. title to 


the-property, the defendants as representatives . 
of Chookalingam, ‘would havea first - ‘charge 
on one moiety, and the plaintiff claimizig the 
rights of Ambalwthadi Chetti has a second 
charge on that moiety, and the plaintiff has a 
first charge on the other'half and‘the ‘defen- 
dant second charge on that half. -We are 


` asked by the . learned Advocate- General, who 


The decree ` was binding on ` 


` enforced in this 


“saits. The: ground of ‘the 


appears for the appellant, to give his client 


: such relief as he may be entitled to upon the 


above state of facts even if he be held to have 

no right to the possession of the house. ~ 
Following the rulings in Venkatanarasammah 

v. Ramiah (1) and‘ Akathi Moidin -Kutti v; 


“Ohtrayil Ambu- (3); we hold that any relief to ` 
‘which’ the plaintiff may be entitled by reason 


of his charges on the, property cannot be 
suit: ‘In our opinion. the. 
Privy Council decision in Gopi- Narain Kanna 
v: Baniidhar(4)and the decision of this Court 
in Venkataramana v. Gompert: (5) tó which 
the Advocate-Géneral ‘referred, are distin- 
guishable from the present case'on the ground- 
that the suits in those cases were ‘mortgage 
decision: of the 


y Privy Council in Ahmad Wah Khan v. 


” Uhoekalingam. ' “The deotan, that was passed ` 


(1) 2 M. 108. : 

KAU 265, 40. L.R. 358. 

3)-26-M. 456." ` 

(4) 27 A..995 ab p. 831 (P. 0); 48 MT. ‘I 491; 


.2 0, D. J, 178; 7 Bom. L. R. 437; 90. W. N. 577; 2A. 


x = =). 
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Shamsh-ul-Jahan Begam (6) was that the 
plaintiff ought not, by reason of his having 
claimed too much, to be precluded from re- 
covering an amount to which he was entitled. 
This case seems to us to be clearly distin- 
guishable from the present case. 

The appeal is dismissed with costs of 
respondents Nos. 1 and 15. 


i ~ Appeal dismissed. 
(6) 28 A. 482(P: 0.); 10 O. W. N. 628; 3 A. L. J. 

860; 30. L. J. 481; 1 M. L. T. 143; 8 Bom. L. R. 397; 

16 M. L. J. 269. - $ 





(B. c. 19 M L. J. 782 ) 7 
MADRAS HIGH COURT. 

Secoxp Cryin Arrear No. 636 or 1907, 
November 12, 1909. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 

SUBRAVETI RAMIAH—APPELLANT | 
: versus 
. GUNDALA RAMANNI—Respoxpent: 
| Iamitation Act (XV of 1877), Sch. II, arts 78, 81, 82, 
189, 144— Tenan? includes his representatives—Tenant 
holding over—Computation of time in tenant's favour 
—Tenant’s representatives ` entitled to tack on the 
adverso possession of their predecessor—Tenancy at 
sufferance—Hffect of Transfer of Property Act—Transfer 
bf Property Act (IV of 1882), s. 111. 
` The word ‘tenant’ in arta. 78, 81, 82 and 139 of the 
Limitation Act includes. the representatives in 
interest of the tenant. 

Article 189 governs a suit by a landlord to recover 
possession from a tenant as well as from his represen- 
tatives in interest. 

» Vadapalle Narasimha v. Dronamaraju Seetharama 

Moorthy, 81 M. 163 at p. 167; 8 M.L.T. 256 ; 18 M.L.J. 

26, not followed. : e 

` Madan Mohun Gossain v. Kumar Rameswar Malia, 

7 0. L. J. 615 at p. 626, approved. 

4 When a tenant holds over after the expiry of the 
` term of his lease, adverse possession commences in 

his favour from the date after the expiry of the term 

and the same enures also in favour of the tenant’s 

legal representatives. 

. It is doubtful whether the fiction of a tenancy 

-should be kept up after the Transfer of Property Act, 


according to which (section 111) a lease is determined. 


by efflux of time limited thereby. 

Quere: Whether for the purposes of article 144 of 
Aot-XV of 1877, a distinction should be made, between 
8 tenant holding over and his reprosentatives in 
interest P 
` Second appeal from the decree of the 
District Court of Kurnool, in A. S. No. 30 of 
1906, presented against the decree of the 
Court of the District Munsif of Gooty, in O. 
8. No. 777 of 1904. ~ 

~ Mr. P.-S. -Parthasarathi Atyangar, for the’ 
Appellant. ` 


Hi 
< 
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Mr. T. V. Beshaghiri Iyer, for the Re- 
spondent. : A 
_ Judgment.—The 


question in .this 


case is whether article 139 or article 144 ° 


of the Limitation Act applies. Kondannar the 
father of defendants Nos. 3 and 4 was a 
lessée under Exhibit A which was a lease: for 
a term, certain. It is found by the District 
_Judge that the lease was determined about the 
-yeat!1891. Itappears Kondanna died some 
time; afterwards. It is not found exactly 
“when. But he wassucceeded by his sons 
sin ,the‘possession of the property. The .Dis- 
trict Judge does not find adverse possession for 
12 years to bar the suit. The tenancy having 


- determined in 1891, if article- 139 is appli- 


cable ‘the suit is clearly barred-~Tieap el- 


-lant argues that the suit is not one to re 


cover possession from a tenant. lt is urged 
that although Kondanna was.a tenant and a 
suit against him after the determination of 
the tenancy might be described as a: suit 
against a tenant on account of. his former 
tenancy, the suit against the sons cannot be 
described as one to recover possession from’ 
a-tenarit for. they were not tenants at-any 
time. Reliance is placed on Vadupalle 
Narasimha v. Dronamaraju Seetharama Moorthy 
(1). It is there stated “the represeii- 
tatives of a tenant by sufferance who 
enter after his death cannot, <in our 
opinion, be said ‘to have ever been 
tenants within the meaning of article 139, 
and a suit-against them would appear to fall 
within article 144.” With great respect-we 
find ourselves unable to accept this reason- 
ing.: Kondanna remained in possession after 
the expiry of the term. The tenancy was 
determined within the meaning of article 
139, for under section 111 of the 
Transfer of Property Act, “a lease of 
immovable property is determined by efflux 
,of “the time limited thereby.” Time began 
to run, therefore, in Kondanna’s favour. He 
is succeeded by his sons in the possession of 
the property. They are entitled to tack on 
the time of their father’s:possession after 
the determinationof the tenancy to the period 
of their own possession. : The time that had 
begun to run in favour of their father con- 
tinnes to run in favour of the sons. It seems 
to us, therefore, dificult to hold that articlè 


139, which would be applicable to the 
(1) 31 M. 168 at p. 167; 3 M. L. 7.256; 18 ML, 
26, f 


A noe wh 
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SHUPPU AMMAL V. SUBRAMANIAM. - ` OTe 'SUBRAMANIA: IYER Vi VENGAPPA BEDDI. 
et ta (So 19 BE TL, 01789.) 4 > S ‘- ment have given ‘a charge i inher favour for 
Won! MADRAS.-HIGH ' COnRR. t” Re. 300 till the thoney is contributed by both 
7 ` Suncorp Ovt Arrear No: -70 oF 1907: ‘the sons and ‘then it’ ought tobe invested on 
8 oe ‘st ' % November. 2,1909; ! ` 


> “fhe security ‘of ‘immovable property in her- 
-7 "Present; :—Sir Ralph Benson, Offg.; Chief. favour: It is cléař that she'has a charge for 


Justice, and Mr.-Justice Terah manny < Rs. 300 and that she is entitled to have that 


f “Aiyar, = o 1>: - gmount invested in her favour. The decisions 
wee . SHUPPU AMMAL AND‘AROTHER~" “of | Rakhmabhat:v. Govind ‘Moreshwar (1) 
he “ APPELLANTS: ` a ow and Hussain- Begam. v.' Khwaja Muham- 
u ‘oo pergup Teta T, 7." mad Khan- (2) justify an action by-ber on 

T SUBRAMANIAM. AND OTHERS—-‘ thë ‘ground that she is the beneficiary. 

1 3 -e BESPONDENTS.: "| u T But even apart from the relation of trustee 


7 f Ria wi ER en sia *- and cestus. que trust, she isa charge-holder 
_ Agreement by sons to invest n money for’ maintenance of entitled to maintain the action. „Bhe would 
- their mothier—Mother’s right ' tò sie—Right tò'claim be entitled to: B "decree 'o on _productionof a duly 


: immediate maintenanée—Right* ‘to: 'enforce the tinvest- “executed mortgage “deed by a third party com- 
sy ment— Decree, form of. 


oe lling' the defendants Nos. 1 to 3 and the 2nd 

In adeed of partition between two ‘Bindu brothers, “pe 
“to which their Laine was not å party, the brothers plaintiff (he consents toit by his Vakil) to 
‘“agreéd to invest ‘Rs, 150 each for the maintenance of pay Rs. 150 each for investment on such a 


the mother, making it a chargoon the properties.The mortgage. As the Courts below have dismiss- 
„mother sued her, grandsons ,.by,one of her.sons for 


"recovery of the anigunt stipulated to be, invested by. ed the suits: without trying the. other i issues, 
"that son or for such other relief as ‘the Oourt may- we reverse the decrees of- the Courts © below 
`e deem it fit to'grant. The other gon, having exprossed © and remand ‘the case to the District Munsif for 


his willingness’ to pay his share of the sbipuleked disposal according to law. The costs of this 
|. maintenance, joined her in the suit aa 2nd plaintiff: r 8; 


Held (1) that the mother was entitled to maintain - and the lower appellate Court will be provided 
, “the suit as a beneficiary under the deed- of partition.. for in the revised decree. . 


| Rakhmabai` v. Govind, 6 Bom: L. Ri 421,’ Hussain~ . 4 Case remanded. 
Begam v. Khwaja “Muhammad Khan,- 20 A. 151; oe 6 Bom. Li R. 431, 
+ 4A D J. 18; A. W. N. (1907)-8; followed. - | (89: 20-A. 151; 4 A, L J. 185 A. v. N. asn) 3 
ne “that the plaintiff was also entitled to sue as a - yes 
-holder, Pee g ` 


Bro? that,plaintiff was not entitled to “recover ‘the. : 
o peice allotted- to her for her maintenance; but ` - , 3? 
. would be entitled to a decree on production.ofa duly - > 





A 19 M. L. J. 750.) : 

4 executed deed of mortgage by a third party .com- (s. 6. 
JK pelling the defendants and 2nd ‘plaintiff, to pay the raa "MADRAS HIGH’ COURT. 
a amount ' dué by. éack for inyestment’ on' such a a Saco Crit APPBAL No, 35 OF 1907., 
» mortgage. 1." Ao | “November 12, 1909, - 


Second appeal amainsi. the’ asses: of -the ~- 7 


| ' Pisni :—Sir Ralph Benson, Judge, and 
-\ District Court-of ‘South Malabar atOalidut in = ~ 


Mr. J ustice, Krishnaswamy. Aiyar. 


- A. B. No. 394 of 19C6, -presented:against-the . `: ` SUBRAMANIA TYER—Avpaucanr ‘ 
. decree of the Court of.the. District Munsif at. ca” apse = 
- Palghat, in.O. S. No. 122 of 19054. 7. : “VENGAPP A REDDI axp ANOTHEB— 
- Mr.: T. B. Ramachandra- Atyar, for’ : the ~ ẸESPONDENTS. - 
_ Appellants. . ‘Oontract' Act (IR “of 1872), 4. “69—Attachmńont of 
Dr. 8. Swaminadhan and Mr. Š 7: Ranganad- property before judgment by vendor's creditor—Pay- 
"han, for the Respondents. f 1 -ment by. purchaser to felease property from attachment 


Suit l to id 
Judgment.—Wethinkthe Courtbelow ` apaa Taterosted in the paient of money.” re 


are wrong in dismissing the suit. altogether. -, Where property gold to Plaintiff by defendant was 
It is true that the lst plaintiff is not entitled © attached before judgment in a suit” by the -latter's 
fo be paid the sum of Re. 150 she asks: for, -, “editor, and the plaintiff paid the amount and got 


K 7 t A ib released : ‘ 
But under the claim for further relief she is” Held, in a suit "by plaintiff ‘against defendant for 
entitled to such relief as the nature ofthe case © very of the amount so paid, that Plaintiff was a 
f. T b F T Sae interested in’-the:payment of money’: within 
pene hak Far lonan D ea EE rae -thé meaning of section 69 of the Indian Contract Act 
Saying ©, EBD pininuL LAS NOP GNLIVO and was entitled to be .re-imburged by -defendant as 
‘sue on Erzhibib'A: It is true sheis no formal , there, was reasonable apprehension of loss or in- 
party. to it. But the exeontants of the doou- ~ convenience and'even detriment assessable in money? 


z 
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Tuleha Kunwar vì'Jageshar Prasad; 23 A. 568; pecuniary. Sée, A Têikuntan Am- 


A. W. N. (1908) 114; 3.A. L-J. 372, Vaikun- 

tam Ammangar v. Kallıparan Aiyangar 23 -M. 512, mangar v. “Kallipiram- Ayyangar. (2) ‘and, 
Vaikuntam Ammangar v. Kalliparam Iyangar, 26 M. 
497, Dulichand v. Ramkishen Singh, 7 O. 635 at p. 648; (8). The Privy Council said i in Dulichand v. 


8 I-A. 93, Boja Bellappa Reddi v. Vrıddachellà' Reddi, Ranikishen Singh (4): “In this country, if 
č Embau PEAT aka aa eee We abadi Or aha oe Seized iby the, 
ordinate Judge’s Court of North ‘Arcot, in A. of hi ba 5 Er D sold = the woods. 
8S. No. 575 of 1904, presented against tho? ee and the true owner pays 

P money to protect his goods and prevent the 


decree of the District Munsif of Arni, in0. Si sale, he may bring an action to recover back the 


No. 826. 08. 1907. ; "" moneyh 
y he has so paid; it is the’ compulsion 
- Messrs. 7. RB. Ramachandra Aiyar and: nger which they are about to be ‘sold, that. 
T R. Krishnaswami Aiyar, for the Appellant. makes the payment irivoluntary.” The. case 
ME 5 i Govindaraghava Atyar, for the. of Valpy v. Manley . (5) referrèd” to By` the: 
ponden Privy Council is authority for the ‘position, 
-Judgment.—Property purchased by that the payment. by the plaintiff under ` 
the plaintiffs from the defendant was attached circumstances similar to those found in “the 
before judgment ina suit instituted by a | present case is not voluntary. The decision 
third party for recovery of a debt.due by the- ‘in Boja Sellappu Reddi v. Vriddachella Reddi ' 
defendant.’ The plaintiffs paid the money and (6), relied on by Mr, Ramáchandara Iyer is 
Bued for its recovery. The question is whe- only authority for the position that the defer- 
ther the plaintiffs were ‘interested in the PAY- ` dant shouldbe bound by law to make the pay; 
` ment of the money’ within the meaning of ‘ment which the plaintif is interested in. 
section 69 of the Contract Act. In his. notes “ making. We consider the Subordinate Judge 
to seotion 69, Sir Frederick Pollock says: “The - h 
is right in deciding i in favour of the plaintiff. 
~words “nterested in the payment of money - The second appeal fail and ‘ig dismissed 
-whioh another is bound by law to pay’ might sith costs. 
“include the apprehension of any:kind of loss .. a ' ` Appeal dismissed. a 
or inconvenience or &t any rate of: any detri- ` (2)°26 ML 497. ' n Appeal di i | 
ment capable. of being assessed in money.” R 28.M 612... `. eas arg 
In Tulsha Kunwar v. Jageshar. Prashad. ' (4) 7.0. 635 at p. 648 ; 8 I. Ki 93. 


(1) tho Allahabad High Court, in-a case z (P) g9 R. R 778; 10. B. 694 14 L. J. O+ P. 20% 9, 


oÈ; attachment of movables bəlonging to: | (6) 30 M. 85 16 N. L. J. 569; LA. I. a gag, 0" 


the plaintiff for the revenue due. by the 





defendant, held that the plaintiff was’ ; 

interested in the payment for the release of, oles BB, Briten ae 5 
the goods attached and was entitled to be ` SIONER’S COURT. aja 
reimbursed by the defendant.. -Lt may: be said... Seconp CIVIL APPEAL No, 86 % ‘oF 1908. ` a 
that mere attachment of immovable pro- “November 15, 1909. 4 
perty does not constitute a trespass like the . -O Present:—Mr. Shaw, A.J. o 
attachmentof goods. Butthere: ‘Is undoubtedly “MI SE BAW AND OTHERS—-DEFWNDAN 
reasonable apprehension of loss or in- APPELLANTS baa 


: ' convenience and even detriment assessable - eae ; 
in money.. Whether ib is so in every -M 

. case’ of attachment, so that even where . I MIN ‘YA xp orane “Prana 
there is not the shadow of a foundation  pyidence Act (T o 1872), 5. 85—Supplementdry 
for a ‘claim to proceed against the pro- Survey ‘Records, entries’ in—Value as evidence—Sust 


perty,the person whose property is attached for redemption, 
fs - Entries in Supplementary Surrey: Maps and' Re- 


k- 
pan r bə_.said to be interested in ma istera wapported "by no reliable evidente ace sine 


Vatkintani Ammangar v. Kalliparan Ayyangar © 


$ 


| ing a payment, it is unnecessary to determine gether insufficient to prove a claim for ‘redemption . 


on the facts of this case. We think the view, in the,absence of other reliable evidence. 
“was justifiable’ that the plaintiffs were ` $ SUY Nga Pyan, U. B. R. 1904-06, IÍ, Evid., 
p. 3, relied upon. 
word introat” covers enyiatarestother than Ta Ammo v. Mi Nyor, 2 D BB, fete, 
Mr, Pillay, for the Appellants, , 


Je, (U) 28.4, 563; A.W.N. (1908) 114 ; 3 A.L.J,-872, _ Mr, Tha ayes for the Respondents, 
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J udgment.—Plaintiffs- Sapan 
sued to redeem 14.60 acres of land alleging 
a verbal mortgage in 1263 B.E. (1901-02) 


by their predecessor, Shwe Hlauk, to defend-. 


ant- appellant "Mi Se Baw’s “husband, Nga 
Kun, since deceased. - The other’ defendants- 
appellants are mortgagees (or ‘sub-mort: 
wagees) of Mi Se Baw and Nga Kun. De- 
fentlants-appellants denied the mortgage. 
It was, therefore, incumbent on plaintiffs-re- 
spondents to prove the mortgage they alleged, 
and if they did not do'so satisfactorily their 
suit failed. ‘It was not necessary for the 
defendants- appellants to adduce any evidence. 
The defence was that the land was the 
bobabaing of Na Kun. But if they failed to 
prove this the fact was immaterial. These 
things have been repeated so often in the 
published rulings of this Court that it is 
astonishing to find them still overlooked. ` 
-The Township Court Keld that plaintiffs- 


respondents had failed to discharge the. 


burden of proof.’ The Judge did not discuss 
the evidence with as much intelligence as I 
should have. expected from him; he is 
ordinarily sound and sensible. But his con- 
‘clusion was certainly right. ` 

The lower appellate Court’s judgment 
which reversed the decision of the Township 
Court and granted plaintiffs-respondents: a 
decree for redemption surprises me greatly. 
The learned Additional Judge usually 
displays an adequate acquaintance -with the 
Jaw and sound common sense in applying it. 
Here it is only too apparent pant he felt short 
in both respects. 

The plaintiffs- a first inea 
was the Record-keeper ofthe Land Records 
Office. He was unable to give any relevant 
or admissible evidence. What plaintiffs- 
respondents apparently wanted to prove was 
the entry of the alleged mortgage in ‘the 
Settlement Records. The proper way and 
the only way to do that was to obtain and 
put in evidence ‘a certified copy. [Section 65 
(e) and note to the same, Evidence Act.] 

The second witness, Aung Dun (the village 
headman), statedthat the land when he first 
knew it 20 years back belonged to Shwe 
Hlauk, and that eight years before suit it got 
into the possession of Nga Kun. That was 
the only relevant or admissible evidence in 
his deposition. 

The third witness, a cousin -of 


Tha F, 


Shwe Hlauk, said that he and Shwe Hlauk: 
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jointly owned the land in dispute and land to 
the west of it, and that eight years back they 
partitioned, and the land in suit fell to Shwe 
Hlauk; also that" ‘about six years ago” Nga 
Kun told him the land in dispute had got 
into his possession’ under mortgage. »That 
was the only relevant or admissible. evidence 
in his deposition: 

The fourth witness, Shan Gyi, uncle of 
the plaintiff-respondent Mi Min Ya, said that 
he had known the land for 52 years and that 
it used to belong to Shwe Hlauk, also that 
abont five years ago Nga Kun told him he 
had bought’ the land. That was the only rele- 
vant or admissible evidence in his deposition, 

That -was the whole of the plaintiffs- -T6- 
spondents’ evidence except— 

(1) a certified copy of the Supplementary 
Survey Map and Register for 1899-1900. 

(2) a-certified copy of the Supplementary 
Survey Map and Register for 1906-07, 
both of which showed Shwe Hlauk and his 
son-in-law, Nga Hmya, as owners, ‘thè ‘first 
Nga Kun and Mi Se Baw as mortgagees, the 


~ second Nga-Taing and RR E Nyein as mort- 


gagees. 
The witnesses’ ipai before aa 


to contain several inadmissible statements as 
to what the witnesses heard, as to what Shwe 
Hlauk said, and as to what was recorded in & 
Revenue Register. . 

The fact that the land belonged to Shwa 
Hlauk ataformer time did not help the 
plaintiffs- respondents. This has been ex- 
plained in several of the published rulings of 


- this Court. i 


Tha E asa cousin of Shwe Hlauk’s was 
nota witness whose unsupported statement 
as to an admission by Nga Kun—a statement 
of the vaguest possible character besides—was 
entitled to implicit credit if it had stood 
alone. But what are we to say of it when 
we find that Shan Gyi, plaintiff- respondent 
Mi Min Ya’s uncle, deposed to a perfectly 
inconsistent admission P On, the face of it, it 
cannot be assumed that “ bought” meant 
“received in mortgage.” Baut if this witness 
had also deposed to an admission of the mort- 
guge his evidence would be no better than 
Tha E’ 8, and one would not corroborate the 
other since they did not profess to refer to 
the same occasion. $ 

In Mi Sa U v. Nga Pyan (1) I explained ` 


. how entries in Settlement Records are made 


- (1) U. B. R. 1904-06 II Evid. p. 3. © 


` _ pprpose, 


> 1086: 
MI KB 0, NGA KAN GII. 


and what their position as evidence is, and I 
refused to uphold a, decree for . redemption 
based on Settlement Records, of. a mortgage .. 
supported by no other reliable evidence. 
-The learned- Additional Judge of the District 
Court - does. not, seem to pap read that 
„decision. 

The character of. Sapplémentary ‘Survey - 
‘Records i iş similar; but the. value is rather 
less. “The Directions to- Revenue Officers. 
concerning Supplementary Survey in Upper 
Burma (Revised Edition 1905) explain ; their 
and the method in which they are 
made. . . » 

.The object.is to keep the “Settlement, 
' ‘Records up to date, and this is, effected `~ by 

having a revised. map and revised registers 
‘prepared annually in which all changes since - 
the records of ‘the previous year were pre- 
pared are recorded. For the correct record 
of these changes the Revenue Surveyor is res- 
-ponsible (Direction 21). His work is checked, ` 
as tollows:— 

_1. The Inspector i is reqnired to verify ie 
‘Revenue Surveyor’s work in a proportion , of 
cases. As regards the particular class. of 
‘entries here in question, the proportion is-12. 
per cent., or one holding-out of eight. -> 

2. The Superintendent of Land Records i is 
required to test personally the work of the 
Revenue Surveyor and Inspector, in.not less ' 
than five per cent,-of kwins in each Revenue, . 

< Suryeyor’s circle.. (The kwin is tha survey 
unit, and isa division of a Revenue a As 8- 
circle.) - S 

3. The Distrrich Officers “ane une to, . 
inspect so many kwins with a view farther to 
test the work of the Revenue pHEveyor and . 
his immediate superiors. . 


The Sub-divisional Officer and. the Township l 


Officer, have,each to inspect one kwin in each, 
Revenue Surveyor’s circle. The Deputy, - 
Commissioner has to inspect as many kwins 
as. he can in the course of his tours. 
It is evident that all this inspection does ; 
- not afford a check as good as that where the 
Settlement Officer after fixing a day, and 
_with all the people of {he village before him, 
“determines and records the tenure upon - 
which „each person holds.?- There every 
holding is checked. In,the nature of things, 
a great part of the Revenue Surveyor’s work, 
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and comparatively BA soe of the 
Surveyor's work, and, -therefore, - 
unlikely to attract particular care and- abten- 
tion. 


There was nothing whatovarto. show under” =a 


what circumstances the entries in denon a in 
the present case were made. a 
In these circumstances, I am of opinion. 


“that the Supplementary Survey Maps and 


Registers, supported by: no: other evidence. 
than what I have analysed and commentéd 
on above, were altogether insufficient, to. 
support a decree for redemption i in. plaintiffs, - 
respondents’ favour. 

-A fact to be noted is that the -map ‘and: 
register of 1899- 1909 date two years before ` 
the year of the mortgage, as alleged inthe 
plaint 1263 (1901-02). The- plaintiffs- Te- 
spondents, of course, might have made a- 
mistake in their plaint, but “it is impossible 
they can succeed in- ousting persons in posses- 
sion by a hazy allegation ‘of a mortgage with 
nothing substantial of any sort to support it,” 
but a couple of sea: Supplementary: Survey | 
Records. - 

The brir T A Court, in my opinion, - 
went seriously astray. , in . “holding, 

practically did, that.. the entries in question’ 


as. -ib 7 


were. sufficient ‘proof of the alleged “mortgage...” es 


unless the, defendants- -appellants could: show”, 
that they were incorrect. » I regard., this as ; 
an unwarrantable extension of the rule yed, 
in ,Ya Gyaw v. Mi Nowe (2). wat < 

. The decree of. the lower appellate Court i is. 
set aside and the plaintiffs-respondents’ suit , 
is dismissed with all costs. ` atl 

Be Appeal allowed. 2 
(2) 2L. B. R. 56.. Ni - 


(s. 0. U. B. R. 1907-09, Stamp'p. 8). 
UPPER BURMA JUDICIAL COMMIS: - 
SIONER’S-COURT. ,.. 


— Orri: Revision No. 209 or 1908., l : _ 


: October 22, 19095: _ 3 
Dicer Me Shaw, Az J. Č. 
MI KE—PLAINTIFE—Å PPLICANT - 
4 CETsSus “= 
NGA KAN GYI AND axoraiet—Derenpanré 


. — OPPOSITE Party... _. : 
Stamp Act (II of 1899), 8. 36—Unstamped, in- 
strument admitted in enidence by Court of first | 
_ instarico— Power of appellate’ Court to question admisi =: 


i of transfers (mortgages, | ete. ) is a very small 


must éscape verification. r 


ihi = si 
_And it has to be remembered that the war. naik Right of suit Joint debt Birting partner 


ee ene of a necessary party us :7- 
a respondent: es 


eras Ais ES sae 
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' When a Cóurt' of firat instance! has admitted tin 
evidence a promissory-note.bearing a stamp . but not-! 
duly cancelled, the appellate Conrt , cannot question | 
the adzhissibility of the document. The appeal shonid *. 

a- be decided on the assumption that the prominiotyit. 
, note-was duly stamped: ' Les 

‘Bf Po v. Mi The On, U. B. R.: 1807-01, JIL. 559, fol- 
. lowed. 

-Bagywan v., Mi Kyi Kyi, 2 L B.. E 103," “aissentea' - 


from.” 

Ral& v. Karamali Fasl, 14 B. a0: Ohisbanane wi 
Lakshman Ramachandra, ‘18 B. 369, distinguished. -, 
Mi Ein Min v. Tun Tha, U. B. Rr, 1897—01, II, 556,. 


referred to. 
TA surviving partnèr is entitled to'åne alone in’ hia‘ 
own-nameé for a debt jointly due to the partnership. *< 
. A sued-B forthe recovery of a -debt due on a,; 
missory-note. B replied that the debt was borrowed 
"kem A by O who lent it to B, ‘and was repaid by the 
latter: C- was impleaded as a "defendant and admitted“ 
that he borrowed the money: from A, 'lent it to B and. . 
was re-paid by: B., The first. Court eri a decree , 
against B but ‘made no order as regards O . On appeal | 
by B; C was notmade a party to the appel; 4he 
appellate Court dismissed thé auit:' "< 
Held, in revision, that O. ought to have been: made’: 
a party. The case was consequently, remanded for a - 
fresh decision after joining o ase respondent. ,, i 


Mr. J. O. Ohatterjeg, for the Applicant. wd 

Mr. S. M ukerjee, for the Respondents. ' rood 

Judgment.—Plaintiff-applicant sued 
to recover Rs. 195 '‘principal-arid interest on™ 
a “promissory-note “purportiig to have been": 
executed by Kar Gyi ‘and Po Sin in favour 'of` 
plaintiff- applicant ind “her husband, Myat" 
Tun, since deceased. The -defendanta’ were 
originally Kan Gyi ‘and’ Po ‘Sin: only. In 
their written statement they said that” they“ 
went to Myat Tiin to borrow, but he would not 
lend-to thém’and told them ‘to bring Maung ~ 
Thin with them and he ‘would lend to Maung: 
‘Thin. Wherefore they took Maung Thin, 
and Myat Tun lent Rs. 152 to. Maung Thin: , 
who in turn afterwards lent to ‘them; but they 
re-paid him. ane 

On this the Township Court very properly 
made Manng Thin!a‘ defendant: In his writ 
ten statement he admitted’ having’ borrowed 
the money’ from Myat Tun tin the circum-` 
stances stated by “the other: defendants and 
having lent to the.other defendants and. been 
repaid by them, but said- nothing about ` the. 
promissory-note, and showed no cause why a' 
decree. should nok be - granted’ to plaintiff- ¥ 
applicant against him on his:}own~ admission.: 

Itis hardly credible that though the Town: 
ship Court examined Nga Thin before framing’: 
issues it did -not question him on these points.. 
In the end the Township Court gave plaintiff-.. 
applicant a. decree against the original de- < 


= 3 j + ay 


. fendants; and mae: no “order one: bay or the” 
other with respect to defendant, Nga Thin <1" 

another most extraordinary eed inexplicable 

| omission, 

On ‘appeal by the defendants, Kan Gyi aad 
Po Sin, the ‘lower' appellate Court reversed ` 
‘the Township Court’s decree and dismissed ' 
the: suit“entirely on grdunds which appear to 
me to -be in-great part unsound. ° It ris:to be 


~“ noted that: Nga Thin. was not made a party to 


< the’ ‘appeal, ` ee ha 
+ The learted Additional Jadge' of the Dist- 


- rict- Court evidently ‘omitted to.obaerve how’ 


and when Nga Thin came to be made a de-: 
fendant, and this mistake led” him astray 
altogether. “There was nothing “ingeniona” 

-or disingenuous . in tiş way the plaint’ was 
| framed.- ` 

- In overlooking the faots just sekian to, 
lam of.’ opinion that: ‘the: lower appellate ` 
Court was.: guilty of: illegality - -or material 
- irregularity within the meaning of. rection Hs, 


1 Civil Procedure Code. 


Again,” whether plaintiff-applicant was 
present or was in the -house when the money 
was lent was-perfectly inimaterial as far as 
her right:to sue was: concerned. Reh age 

Her implied allegation: was that the money. 
lent'was.the ` joint property of - ker” husband 
and herself. -Strictly speaking it would have 
been” more correct’ for ‘Her to sné expressly 


in ‘a'double capacity—(1):‘as legal represen- . 


tative of her husband deceased, and(2) in her” 
own ‘person. ` But’ in- fact, according fo the: 
weight of authority, she was at liberty, as a 
surviving partner, to sue; alone in her own 
name.’ (See Pollock’s~Contract ‘Act, notes to 
section 45:)-No objection was ‘expressly taken 
to the plaintiff-applicant’ suing in her ‘own’ 
namé-alone, though perhaps the written states 
ment of defendant, ‘Nga’ Thin,’ intended ‘to 
raise “such: an objection. The “defendants 
adduced ~ evidence to prove- that plaintiff- 
&pplicant was away from home at the time - 
of the’ loan: -The- Township.’ Court paid no 
attention to the -point. If there had been any: 
“force: in . tlie objection; ~ plaintiff. applicant 
might have “been ‘and ought to unva: ‘beén: : - 
allowed to amend:the plaint. >`- 

Then the lower appellate Court ‘on thé 


; anthority. of the Lower Burma case of Bagy..: 
wan viMi Kyi Kyi (1). held that the stampon - 
“plaintiff applicant’s promissory-note . was not’ 
“properly cancelled; hat the Township Court, 


t) BL, BAB WOR, En 
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therefore, committed ‘an ‘illegality in acting’ 


on it. by passing a decree on it, and that 
section 36,. Stamp. Act, did not prevent a 
superior Oourt from dealing with the il- 
legality. On-this pointié was the duty of the 
lower ‘appellate - -Court to follow the ruling 
of this Court in- Mi- Po v. Mi The On (2) 
even if it thought the later Lower Burma de- 
cision right.. The Additional Judge, how- 
ever, apparéntly overlooked Mi Po’s case (2) 
altogether. As there is a conflict, I ‘havé 
taken the opportunity of (referring to the 
‘authorities, and re-considering the question. I 
find that the learned Judge who decided the 


Lower Burma case did'not refer to Mi Po v. ' 


Mi The On (2) orto any of the decisions there 
cited, and that thé authorities on which he 
- relied did not deal with the point for deter- 
mination” Ralli v. Karamali.Fasal (3) was 
a case which. was tried by the High Court 
originally, and the Judge who dealt with it 
on .the Original side held: the document to be 
unstamped. The Appellate Bench merely 
confirmed that . finding. -No question of the 
meaning and effect of the 3rd proviso to 
section 34 of Act I of 1879, corresponding to 
section 36 ofthe present Stamp Act, arose: 
: In Ohinbasapa v. Lakshman Ramachandra 
(4) the Court of first instance had dismiss- 
ed the claim, holding certain hundts to ‘be 
unstamped and other evidence to be inadmis- 
sible, and the lower appéllate Court. had 
reversed that decree on the ground that the 
defendant admitted his liability. It was held 
by the High Court that the Aundis were 
acted upon when, a decree was given upon 
them on the defendant's admission; and, 
therefore, the lower appellate Court was 
‘wrong [On this point this ruling was follow- 
ed in Mi Ein Min v. Tun Tha (1900) (5)]. 
The question of the meaning and effect of 
“the 3rd proviso -to section 34 of the Stamp 
Act 1879, did not’ arise. 
< On the other hand, the cases cited in Mt 
Po v. Mi The On (2) dealt directly with that 
question. I am unable to find any reason 
: for doubting their correctness. If the learn- 
ed Judge who decided the Lower Burma 
case had referred to them he would probably 
have come to a different decision. I am un- 
able, therefore, to concar in the interpretation" 


(2) Ue BL, 1807 OL OSR : ~ 
E 14 B. 102. : 

4) 18 É. 369. = = 

(5) U. B. R. 1807-1001 1 560: 
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of section’ “36, Stamp Act, ere in tHat 
case and I think that Mz Pov. Mi The On 
(2) was correctly decided. ` 

‘It follows that though the lower appel- 
lake Oourt was, no doubt. right in holding 
that the stamp on the promissory-note’ in 
the „present case was not duly cancelled, it 
was wrong in holding that it could questiort 
the admissibility of the document aftér the 
Court of first instance had admitted it, 

' The appeal had to be decided on the as, 
sumption that the bromissory-note- was duly 
stamped. k > 

In overlooking the ‘decision in Mt Po y. 
Mi The On (2) I am of opinion that the lower. 
appellate Court was guilty of illegality or’ 
material irregularity within the meaning of 
section 115, Civil Procedure Còde.. . 

Astothe execution of the promissory-note 
the lower appellate Court only said, “The 
execution of the note has not been even proved” 
which was not a sufficient treatment of the 
point. In fact, howéver, there “was ‘no 
evidence of the execution of the promissory- 
note. The plaintiff-applicant’ s evidence 
only went as far as this that defendant Po~ 
Thin wrote a promissory-note-or wrote in a 
promissory-note book. None of the ` witnesses: 
saw anybody signa promissory-note. None 
deposed to the particular promissory-note: 
which plaintiff-applicant sued on. ` (The? 
Township Court dmitted to give it a ‘distin-- 
guishing letter or mark, as well as to ask thet 
witnesses aboutit.) This being so the lower: 
appellate Court’s-finding, that the execution’ 
of the promissory-note. was not proved, cána. 
not be impeached i in revision. ae 

The fact remains that the case was disposéd. 
ofin a very unsatisfactory mànner 'as thor, 
foregoing will explain. 

I set aside the ‘lower appellate Court's: 
decree and direct that it join Nga Thin.as a` 
respondent and,.aftér: hearing him; remand’ 
the case to the Township.Courgfor defendant, - 
Nag Thin, to be properly examined ‘and for: ; 
fresh issues if necessary to.be.framéd andi 
further evidence if necessary, to be ' taken, f 
and the case re-submitted with the additional-- 
evidence and the Township Court's. findings’ : 
on the same and the reasons therefor by.ax 
date to be fixed to the lower appellate 
Court, which will.then proceed to decide thie - 
appeal afresh,- Oosts will abide the’ final ` 
result, ‘ 
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‘UPPER BURMA JUDICIAL COMMIS. 

7 . SIONER'S COURT. : 

f Centat Reviston No. 578 or 1909. | 
ae November 22, 1909. f 
"Present: —Mr. ‘Shaw, ASC. 

: | EMPHROR—Aprrigayr’ a eRe 
versus A 

W. C. DAS—Acovse0—Obposire PARTY. : 

‘Penal Code(Act XLV of 1830), 3465, 477 A—Falsa 
entry in Postal Registers — Proceeds’ of V. P.P. remitted 
after threes months —Falsification to conceal an offence or - 
- assist in completion of- an offence—Natisre of, offence — 
Jurisdiction. 

The accused, a postal. clerk, received the proceeds 

ofaV.P. P.. galo and ‘kept ‘it himself “instead of 
immediately remitting it to the vendor of the artiole. 
- Meanwhile he made a false entry in the Register of 
YV. P. P. articles received to the. effect that the parcel 
in question had been réfused by the addressee and. 
returned to the vendor. -After keeping the ‘money 
for three months and when he had ping transferred 
to another station, he remitted the money to the 
person entitled. He was convicted’ and sentenced 
tinder section 485, Indian Penal pede, by a Magistrate 
lab class: 
. Held, that the , facts constituted : an offence under 
section 477A and not one under section 465, Indian’ 
Penal Code. The offence was” triable only by, the 
Court of Session - and. the Magistrato had no jurisdic. 
tion. `: 

K. E. v. Nga Po.: Sam, IB. R., 1897—01, ae 338, 
followed. 

The fact that the accused. subsequently thoaght 
better of it and rémitted the money, would not alter 
the character of the falsification,’ which‘ must-be 
judged by the: #cous6d:s intention’ at ene time: he 
made it. 

The falsification, of boki to conceal an “ombeszle- 
ment'or to assist in the completion of an offence of 
ériminal breach of trust constitutes an offence under 
section 477A of tho Penal Code. 

Q. E. v: Jiwanand, BA.” 221; Jageshar Parshad, 8 
N. W. P. 56; Ial Jumal, 2N: W. Pil; Mashar 
Husain, 5 A. 583; Girahari Lal, 8 A 653; Shankar,. 4 
“B. 657, not followed. 

‘Lim Ho-v. Q E., U. B. R. 1892- 96, I, 279, explained 3 
and distinguished. 

Q. E. v. Sabapati, 11 M- -411; Annasami Ayyangar v. 
K. B., 1 Weir, áth Edn., p. 554; Lolit M 


“Q. É., 22 0. 313, K. E. 7. Rash Behari Das, 35 0. 456, 
‘followed. 


Mr. H. M. Lutter, “Government Prosecutor, 
-for the Crown. ` ; | 

Judgment.—this . case has Rebs 
referred by the Sessions Judge. It was ‘tried 
by the Sub-Divisional Magistrate. The facts 
‘found by the Magistrate were apparently 
thesa—-The. accused,-a postal clerk;. received 
a sum-of Rs. 62-4-0, the proceeds ofa V. P.P. 
sale.’ 
the person to whom it. should have been 
_ remitted, but kept it by him for Bome three 
- Wonths, and only then remitted it . after he 


- vendor.. 


ohan Sarkar v. ' 


He: did not remit it immediately to 
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had been transferred to another station: - 
Meanwhile he made ‘a false entry. in the 
Register of y. P.P. Articles received to the 
effect that the parcel in question had: been 
refused by the addressee and returned tothe 
In respect to that entry: he ‘has been 
convicted.'under section 465, Indian - Penal 
Code, and sentenced to three month's’ rigorous 
imprisonment. The first point to be. noticed 
is that if the accused committed an offence at 
all, it was one ‘falling under section 477A 
“and was triable only by the Court of Session. 


. The Magistrate could not give himself jurisdic- 


tion by charging and convicting under section 
465. This has been laid down repeatedly in 
the published Balings of this Sont; “6. g., See 
K. E. v. Nga Po Saw (1) 

< The Sessions Judge noting the conflict” of 
opinion between the High Courts of Calcutta 
and Madras on the one hand, and those of 
Allahabad and Bombay on the other, on the . 
question whether falsification .of records to 
conceal previous atts amounts to, forgery, 
refers to the seeming approval with -which 


“Q. H. v. Jiwanand (2) was alluded to in Irm 


Hoe-v. Q. H..(3) and-concludes that. accused 
was entitled:to an acquittal in Upper Burma. 

Here it is to be-observed first that Jim 
Hoe v..Q.:H. (3) can, hardly be taken to-have 
affirmed the decision in Jtwanand’s case (2). 
It only says, “apparently - -there would have 
been ‘no forgery ‘according to the rulings.” 


The point was: not determined., The 
decision proceeded’ on ‘another ;ground, 
viz., that the : document was not : made 


dishonestly or . fraudulently, because there 
was no wrongful gain or loss, the accused’s. 
object being merely to -keep his own, and 
no possibility of any-one being muned 355 
therefore, no fraud. -~ 

The next thing to be ‘remarked is that 
-section 477A was added to the Indian Penal: - 
.Code by Act IIL of 1895 and that- the 
-Allahabad and Bombay decisions referred to 
-are of earlier date. ‘These are the cases of 
dageshar Pershad(4), Lal Jumal(5), Jiwanand 
.(2),Mazhar Husasn(6), Q-E. Girdhari Lal), 
and Shankar (8). i | 

The intent to defraud must, however. 

(1) U. B. R., 1897-01, I p. 828, : Maa O Ga 

(2) 5 A. 221. DOR- 

6 U. B. R. (1892-98) I p. 279. t 


4)-6 N. W. P. H. 0. 58.7 
5) EN. W. P.H. O.1L - -- 
(6) 5 A. 533, 


Ones Ma 
(6) 4 B. 637. R: 
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be made out practically whether section 
465 or section 477A is applied, and 
on the interpretation of this expression [ 
prefer to follow the more recent decisions in 
Madras, Q.E.v. Sabapati(9), affirmed in Anna- ` 
sami Ayyangar. v. K. B. (10) and Calcutta, 
Lolit Mohan Sarkar v. Q. E: an and K. E: 
v. Rash Behari Das (12). , 
+ The valuable definition or explanation” of 
the expressions ‘ fraud,” 
‘ fraudulently” which las béen repeatedly 
quoted from Stephen’s History of the Criminal 
Law (Volume 2 p. 121) (see, for example, 
Ratan Lal’s Law of Crimes, note to section 
465), seems to ‘me to support the wider inter- 
pretation adopted in the Jast- mentioned ases: 
- “Two elements are essential to the com- 
nission.of the crime, namely, -first, deceit, or 
“an intention to deceive, or in some cases meré 
secrecy, and secondly, either actual injury 
‘or possible injury, or an intent to expose 
“some person either to actual injury, or 
possible injury by means of that deceit or 
secrecy. Thisintent.....,.is véry seldom 
the only or the principal intention entertained 
‘by the fraudulent person, whose -principal 
is his own 


, advantage. Thei inj urious deceptionis usually 


' intended only as a means to an endl... a -- 


practical conclusive test-of the f raudulent 
-character of a deception for criminal purposes 
ig this : Did the author ofthe deceit deriva 
any advantage from it, which could not have 


. -beon had if:the truth had been known? If so, it 


is hardly possible that that advantage should 


‘not have had an equivalent in loss or risk of. 


-loss to some one else ; and if so, there was 
fraud.” 

It is impossible to say that the falsification 
of books to conceal an embezzlement does not 
come within this description. 

But in the present case, assuming the facts . 
‘to-be as found by the Magistrate, and above 
sset-out, the accused is not shown to have con- 
Werted the money to his own use or, in other 
“words, to have committed thecriminal breach’ 
.6f trast. He was merely withholding the - 
money with the apparent- intention of - 
smisappropriating it. Theoffence of criminal 
breach of trcst'was still incomplete. 

In such circumstances the falsification of 


_the books would not bé done to conceal an 


(9) 11 M. 411. 


22 Oal: 313, 
Ro 35 0. 450; 12 C. W. N. E T "878. 


54 


“intent to defraud,” | 


i} 1 Weir 4th Edn. R B54- ` g re 


offence previously committed but to wa in 
the completion of the offence: 
part of the scheme. 


And if the accused subsequently Ham > 


better of it and remitted the money, that 
would not alter the character of the falsifica- 
tion, which must be judged by the accused’s’ 


-intention at the time hé made ib. 


I have heard the learned Garan. 
Prosecutor, and the view which he has put 
before me of the law coincides with, the, . 


foregoing. The accused was served with notica - . 


to show cause aginst a re-trial under section: 
477A, but has not attempted to do, 80 in any 
form. 


As the Magistrate WAS without jurisdiction, ; 
-Í set aside the conviction . and sentence and , 


direct are-trialon acharge undersection 477A, 
Indian Penal Code, before the District ` 
Magistrate. 
be guided by the foregoing” exposition of the 
law applicable to the case, and inthe event, . 
of his convicting the accused, he will, no doubt, 
allow for the period of iniprisonment already 
undergone. 





(a. 0. 19 M. L. J. 759.) mare 


MADRAS HIGH COURT. 
Secono Crvi, Appear No. 1231 op 1906. 
October 12, 1909. -~> 
Present: —Sir Ralph Benson, Offg., Chief” 
Justice and Mr. Justice Krishnaswami Aiyar. 
MEDAI DALAVOY TIRUMALAIYAPPA, 
MUDELIAR—Aepantaxt 
versus 
VEERABUDRA AND OTHBRS—RASPONDENTS., 


Hindu Law—Debts— Liability of son for debts con- °° 


tracted by father as agent—Subsequent misappropriation 
of the amount collected by the father—Whether alters 


„the son’s hability—Ilegal and immoral debt. 
A ton is, under. Hindu Law, liable to pay the debts - ` 
due by his ‘father as agent to another pergon. , The- 


liability of the son arises at the same time as the 
father’s and`is not affected by the- subsequent 
misappropriation by the father, 
criminal offence. ' 

Kanemar Venkappayya v. Krishnacharya, 81 M. 161; 
2M L. T. 529;13 M. L..J. 618;3 M. L.T. 853 
and Gurunathan Ohettyv. Baghivalu Chatty, 31 1 472, | 
applied. 

Second. appeal from the decrees of the: 
Court of the Subordinate Judge of Tinnevelly,-__ 
in A. S. Nos. 9 and 23 of 1906, -presented: 
against the decree of the ‘Court of the District, 
Munsif of Ambasamudram; in O. > No 214. 
of 1904. A 


[1909 - 


ib would be ~ 


The District Magistrate, will , 


Resirial ordered. - 


rendering “it a. 


VoL tv] ad Hee heey 
: . 
‘BESHAPPA V. VEXKATARAMANA UPADYA, 


The Advocate-General (Mr. P. $ 
Aiyar), for the Appellant. ` 


S, Sivaswamy 


Mr. - K. Ramachandra Aiyar, for’ the’ Re-. 


‘spondents. 


Judgment.—tThe agent was liable to. 
pay the balance after deducting certain items: 
of expenditure to the principal. There was. 


a debt due by him, The gon’s liability arose 
at the same time.’ The fact that the father 
misappropriated the sum, “even if the re- 
spondénts’ allegations be true, or that he 
made himself- criminally answerable, does not 
absolve the son from the liability already 
incurred; The — decisions 
Venkappayya v. Krishnacharya (1) and 
*Gurunathan ` Ohetty v, Raghavalu Ohetty (2) 
‘apply. As regards the responderft’s plea of 
limitation, it was not contended in either of 
the Courts below that, there was a demand 
and refusal and time ran from the date of 
refusal. We disallow the plea. We reverse 
the ‘decree af the Subordinate . Judge and 
restore that of the District Munsif with “costs 


throughout as regards defendants Nos. 2 to 8. 


aise 161 2M. D. T. 539; 17 M. L. J. 618; 3 M. 
' (2) BL M. 473. . - 4 ` 





[ ies ioe 
< (s.o. 5 MeL. T. 87.) l 
MADRAS HIGH COURT. ~ 
: Beconp Cryin APPEAL No. 886 or 1906, 
_ December §, 1908. . ` 
Present: —Mr, Justice Miller and Mr, Justice 
-Pinhey. 
SESHAPPA—PrAINTIEr—APPRLLANT 
“versus |, - 
VENKATARAMANA UP PADYA axo- 
ANOTHER — DEFENDANTS — RESPONDENTS; 


_ Oiwl Procedure Code (Act XIV of 1882), s. 18— 
Evidence Act(T-0f 1872), s. 115—Res judicata—Privity , 


of interest—Maulgani- teniire—Suit > by lessor against 
decres-holder on title—Subsequent suit by decree- 
holder “purchaser against lesses —Whether lessee 
under Malgani tenure bound by adjutioation against 
lessor in previous suit—-Leasee citel as witness in 
previous suit—Estoppel, essential requisites of. i 


+ One Vheld possession of certain property as a 
mulganidar under G, who purported to have. pur- 
- chased the title to property from ono’ S:N. A deoree- 
_holder 5. had the property attached in execution of 
“his decree against S.N. Upon G.’s objection against 
‘dttadhment having failed, he instituted a regular: 
-Buit to establish his title to the property, but it was 
dismissed on a finding that the sule upon which G. 


based pis claim was a fraudulent transfer not intended . 
to convey any interest in the property. In this anib - 


the mulgani-holder: V appeared asa witness for G . 
2 e nid - : 
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"pat did not assert his own mulyani-interest. After the 


‘dismissal of G.’s suit, 8. the deoree-holder, brought the’ 

property to sale and ‘having purchased.it himself 

instituted this suit for posesion against V. the - 
mulganidar: 

Held, that the decision in the suit in which G, was 
found to have no title to,the property did not operate 
as res judicata against V. whose interest as mulgani- 
dar. was not represented by G. in that saib: 

~The words “under whom -they or any of them 
claim” in seotion 13 of Civil Procedure Code are 
very wide but they should be used restrictively, and” 
they bind the party to the subsequent snit by the 
decision in the former suit ‘only in respect of 
interests represented by the party tothe former snit 
at the time of the suit. Othor interests with which - 
he had parted before the suit and which he had 
ceased, to represent could not properly be the subject 
of adjudication in the-suit. 

In Re De Burgh’'s Estate, (1896) ii. B. 274,” 
‘referred to. 


‘+ The question in each case is whether the intorest i in” 


sait was represented in the former suit by the party 
under whom the claimant holds in the second -suit. 
-And if it was so represented, it does not matter 


|, whether it vested in the privy before or after tho 


former suit: The test is whether the interest is 
represented, and if it be possible that tho “party - 
represents in the suit an interest alroady vested in 
‘someone else that person will bea privy. The ground 
of privity is property and personal relation. The 


‘ ‘guccessor to or purchaser from a party becomes a privy 
. only in respects of the interest and rights in property 
` to which hehas succeeded or which he has purchased. 


Sita Ram v. Amir Begam, 8 A. 824, Boshi Bhusun 


Guha v. Gogan Ohunder Shaha, 22-0,.864, Bonomalee ` 


Nag v. Koylash Ohunder Dey, 4 O. 692, referred to: 
The mulgani-tenure is a permanent inhoritable 
tenure alienable iri sbtne cases by the conditions of the 


2 - mulgani chit, but in all cases perpetual, though sub- 


ject to forfeiture under certain clroumstances. The les 
sor has when the interest is unalienable a reversion of 
a possibility of revertor, and a right to an annual rent; 
but he cannot determine the tenancy: with notice nor 


- will it be terminated by .efflux of time. Therefore, 


the mulgani ia not an interest subordinate to that of 


“the lessor. The landlord does not necessarily repit 


sent the interests of the tenant. 


Deo Dem Thomas v. Lord Derby, 1 A. and E. 783; 
Mercantile Investment and General Trust Company v. 
River Plate Trust Loan and Agency Oompany, (1894) 
I Oh. 578; 8 R. 791; 70 L. T. 181;-42 W.R. 365; 76 L.J. 


‘Oh. 386, "referred to. : 
Held, further, that to create estoppel the conduct of 7 


V in having appeared as a witness in the previous suit 


` muat be found to have misled S., the deoree-holder, 


who must have shown that he had purchased the 
property in the belief that V had abandoned his right 


“to defend his mulgani-tenure., But as this was not 


‘even alleged by 8 no question of estoppel arose, 
‘Second appeal against the -decree of -the 
Subordinate Judge’s Court of South ‘Canara, 
in Appeal- Sait No. 123 of 1903, presented 
against:the daores of thé Oourt of the- District 


' Münsif of unde pnt in sails Sait No. 


453'0f- 1904. i 


r 
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Judgment.—In Original Suit No. 77 
of: 1900 on the file of the Court of the District ` 
Maunsif. of Kundappur, Ganappayya Urala 
having been defeated on # claim petition ‘aris- 
ing out of an attachment made by the present ` 
plaintiff sued the present plaintiff to establish 
title to the property attached. The suit was 
dismissed on a finding that the conveyance on 


which, he founded the title, a sale by’ the’ 


owner Sesha Navada was fraudulent and not 
intended to convey any interest. The decision 
was affirmed on appeal. “The plaintiff now 
dies “alleging that after the‘ dismissal of the 
Ganappaya Orala’s suit he brought the attach- 
ed: property to saleand purchased it himself 
and obtained possession, but was dispossessed. 
by the lst dofendan twho set up a mulgant- 
--¢enure under Ganappaya Urala. His suit-is, 
therefore, for the recovery of the land; and it 
has been dismissed on the ground that the 1st 
defendant is entitled to possession as mulgani- 
dar. 
. Gant has remained in possession ever since the 
mulgant-tenure was created, and that the 
plaintifi’s allegation that he obtained actual 
poaseasion is not true. 

< The first question for decision in the second 
4 appeal i is whether the lst: defendant is bound 
‘by the decision in the suit of 1900, in which 
it was held that Ganappaya Urala had no title. 
Tf he is so bound, the plaintiff's title cannot 
be questioned- in this suit; and apart from any 
` question of dispossession the plaintiff will be 
entitled to succeed on his title. 

`- The questionis whether the 1st defendant is 
a person who claims under Ganappaya Urale 
within the meaning of section . 13 of the Civil 
Procedure Code. 

The ground of the privity is stated by the 
learned author of Bigelow on Estoppel-: to be 
property and personal relation (page 142, 5th 
Edition)and this view is accepted by Mahmood 
J., in Sita Ram v. Amir Begam (1). The suc- 
cessor to or purchaser from a party becomes a 
privy only in respect of the interest and rights 
in- property to which he has succeeded, or 
p which he har purchased. | 

_ And it is not to be supposed that the Civil 


Procedure Code contemplates the adjudica-- 


tion between the parties to a suit of in- 
terests or other rights ‘which are not theira 
and are not .represented by them Conse- 
quently though the words ‘ander whom _they 
er any ofthem claim’ in -section 13 of the 


— Q) BAB aki 337. i 
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‘time of the suit. 


It is found inter- alia that the lst defen- - 


Tee 


Civil E Code! are, wido; Ahoa seems 
‘to be no difficulty in the way of restricting 
them go as to bind the party ‘to the’ subse- 
“quent suit’ by the decision in the former 
suit only in respect of interests:'represerit- 
“ed by the party to the former suit at the 
Other interest with which 
‘he had parted before’ the suit and which . 
‘he had ceased to represent could’ ndt: pro- 
“perly be the subject of adjudication” in 'the 
Buit. 

-In an Irish Case “(In Re “De Barghe Estate 
(2)) Madden, J., laya down and explains the 
rule as follows : According to the’ clear 
principles of the law ‘of Estoppel ' ‘it is -ne- 
*cossary in order to -estop the. objector; ' to 
show that he denied title by act or operation 
‘of’ law subsequent to ‘the ‘recovery of the 
judgment: If this is shown,'it is reasonable 
„that hé should he estopped because his estate 
was represented at the time ‘of: the ‘recovery 
“of the judgment: though not in ‘his person.’ 

The question then in each case is: whether 
*the interest ‘in suit was. represented in the 
‘former’ suit, by’ the party under * > whom: “the 
¢laimant, holds in the- ‘second suit and wo 
‘apprehend that if ib was so represented ' ‘th 
does not matter whether it’ vested in the 
privy before or after~the former suit. “In 
Sosht Bhusun Guha v. Gogan Ohunder Shaha(3) 


t 


‘the learned Judges'explain the law that‘ a 


decision against-a Hindu widow will conclude 


-her husband’s heirs on the: ground ‘that’ the 
widow represents the ‘whole . estate; ane 


the same view is expressed by’ Mahmood, 


- in Sita Ram v. Amir Begam (1) andthe ground 


on which this - question was decided in favour 


- of the' mortgagee in those two cases as well ag 


in ‘Bonomalee Nag v. Koylash -Chunder “Dey 
(4) is that the~mortgegee after the -mort-_ 
gage cannot represent the estate vested in 
the. mortgagee. The test is whether the 
“interest is represented and if it be possible 
that the party represents in the suit: an 
interest already vested_in some one else, that 
person ; will be a privy. Though: the rule 
is stated in-Bigelowon HEstoppel (5th Edition 
page 142) with reference to` thé time’ at 
which the interest becomes- that of: the 
successor of or purchaser.from the party it is 
recognized by the learned: author that. there 
may be cases to -which- this .consideration . 

(2) (1898) IIM. R 874.. FT ra 

* (3) °22 Q 384 abp. 373., | PE gt 

. (4) 4:0. 692 oy) EENEN 


t 
ak 
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will nòt ‘apply ‘and these’ he includes in what: 
he calls “holding subordinately.” ‘“ To 
make a man privy to an action, he. must’ 
“have.acquired an-interest in the subject-matter” 
of the action either by inheritance or by pur-> 
-chase from a party subsequently.to the action, 
or he must hold property subordinately.” And 
QS an dnstance, of a, subordinate- holding ‘to 
take the case of ‘ ‘landlord and tenant, “alaw 
judgment” he says “which. deprives the Janda 
lord of the estate, deprives the tenantof neces- 
sity of hisaubordinate right,” (page 143). . 
_'Thus the view of the learned author would. 
seem: to be that thé . landlord necessarily 
represents the interest of the, tenant in an: 

. action 80 far as the. interest is subordinate.. 
. We do`not know. of any English® or Indian. 


,sathority .in support ‘of this view ; ‘the rule: , 


| that the. interest to be. hound, must be: 
acquired after the action ’ is supported'by the 
English cases of Deo, Dem, Thomas v. Lord; 

, Derby (5) and Mercantile Investment and Gene- 
„ral Trust Company v. River Plate Trust Loan’: 
.and. Agency Oompany (6). and many American. 
, Cases are cited in support of itin the work. 
_ we have quoted, In Hukum Chund on “ Resi 


~ judicata ” we find cited an American casein , 


i which it was held that a tenantof a defendant 
-~ in. ‘ejectment who had acquired, his lease’ 


> before the commencement of the suit is not 


estopped as to his term by a judgment in the’ 
suit. against his:lessor (page 185). This: 
geems to taken view contrary to that of Dry 
-Bigelow but the case is not cited inthe 5th. 
Edition of his work: We have:not been able, 
wtoobtain.the report of.it. A: a 

. Neither of the English cases to which wal 
have. referred. relates to: the landlord and 
tenant, butin the Irish case the title of the 

- objector who was held not to be estopped was' | 
` derived from a lease for lives renewable for’ 
„ever. Thismay, however, be distinguishable: 
from the case of ordinary-tenancies from year 
‘to year or for years. In the present case it’ 


"ig not necessary for us to decide the soundness’- 
,. of the view that a tenant may be represented 


- by his landlord i in. so ‘far as his holding is 
„subordinate. It is contended that the mulgani> 


‘holder must be treated :as a tenant and be” 
< hound as such, but.in the mulgant-tenurs is w. 


permanent: inheritable | tenure, alienable in 
some cases by the conditions of the cee 
. (5p-I A. ond E. 788. 


(6) (1894) 1, Oh. 678 at p. 595; BR. TOL; 10 Le on 


121; 42 W, R. 865; 68 L. J. Oh, 868. 
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dhit, but į in, all cases SDA though aat 


‘to Forfeiture: ‘in certain, circumstances., Tha 


instrament in the ‘present case is not befora 
us but it is not suggested -that it creates 
anything less than an odio mulgant-, 
interest. ` 

“The lessor has when the interest isinalin: 
able, Aa reversion or a possibility. of revertor, 
and a right,to an annual rent but he cannot 
determine the tenancy by notice nor will'it be, 
terminated by efflux of time. Consequently, 
if cannot, in our opinion, bo properly said that, 
the mulgani is an interest-subordinate to that, 
of the lessor., It is, certainly greater than. 


' that of a simple mortgagee who has not the 


possession and who can be redeemed at any: 
time, after the mortgage, money is due and, 
yet if Sita Ram v. Amir Begam (1) is right, 
the! simple mortgagee is not estopped by a, 
decision against the mortgagor i in a'suit insti-, 
tuted after, the mortgagor. 

“Ib seems to usthat the lessor having alienat- , 
ed in perpetuity his interest to possession and, 
having reserved to himself only a right to 
receive a “right cannot be said to have repre-- 
sented the interest, of mulganzdar in the suit, 
between him and the plaintiff. 

It follows, that the lower Conrts were right 
in holding that the defence is not barred. Ib | 
is than contend d thatthe defendant is 
estopped ina diferent way. In the former 
suit he was & witness—far-Qanappaya Urala 
and he did not then or before the execution 
sale bring,’ his mulgany interest into Court. 
This conduct, ifit- is to create ‘an estoppel, 
mast be found. to have misled the, plaintiff. 
He must show that he purchased the property 
in the belief. that the defendant had abandoned, 
his right to defend his mulgani- tenure, for 
there is no doubt that he knew during, the 
progress of the former suit that the mulgant 
was set up. The instrament was filed in the 
snit (judgment Exhibit B); there is no issue. 


-.on this question but,, no doubt, if it were shown 


that Ganappaya Urala in his suit was suing 
on behalf of thedefendant and that the defen- 


: dant was then the real plaintiff, the defendant .- 


might be bound, but we do not tud _ that | 
alleged anywhere. _. 

I think this contention fails. Nor ç can, the 
defendant rely on section 41 of the Transfer 
of Property Act; that question was not raised | 
by the defendant before the. District -Munsif ` 
and as Sesha Navada remained in possession = 


until turned out by the lst defendant himself 
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this section cannot be said to be applicable. 
The remaining question” is a question of_ 
fact. Had Ganappayya Urala any title to 


the land on which he gave the mulgant? The - 


District Munsif finds that’ he had, and if. 
paragraph 5 of the Subordinate Judge’ 8 judg- 
ment can be read as a finding on this question 
he must be taken to beofthe same opinion: 
Tt does not, however, follow from the fact that 
Sesha Navada was not pressed by creditors, 
that he intended to sell all his property to his 
brother-in-law for Rs. 1,000. In the former 
suit there seems to have been evidence that 
the conveyance was put in Ganapayyn’s name 
-to deter others from lending and that this 
was done at the instance of Sesha Navada’s 


family. That evidence -is not evidence in^ 


this case, but we mention it to show that the 
object of a sham conveyance i 18 not necessarily 
confined to the provisions of ashield against 
present creditors. 

. We cannot, therefore, ‘accept paragraph 5 
of the Subordinate Judgé’s judgment as a 
finding that Ganappaya had title in June 1899 
and we must call upon the District Judge of 
‘South Canara for a finding on the first issue 
settled by the District Mansif in the light of 


the aboveobservations. The finding should be - 


submitted in six weeks and seven days will 
be allowed for filing objections. 
Oase remanded, 





(s. c. 5 M. L, T. 40.) 
MADRAS HIGH COURT. 
Srooxp Civit APPEAL No. 1555 or 1904. 
October 8, 1907. 
Present:—Mr. Justice Wallis and Mr. Justice 
i Miller. 
KILAMBI CHUDIKUDUTAMMA inp 
ANOTHER —-PLALNTIFFS—APPRLLANTS 
versus 
-SRIMAT TIRUMALA VENCATA NARA- 
SIMHA CHARYULU AYYAVARLU anp 
ANOTHER— D eFax DANTS—RESPONDENTS. 

` Hindu Law—Qifis to daughters and sisters out of `- 

joint property by way of marriage presents, validity of. 

- A Hindn father is entitled to make gifts by way of 

marriage portions to his daughters out of the family 

property to a reasonable extent, 

‘Bimilarly, a Hindu brother can make a gift to his 

sister after her marriage if it is such as might have 
` been legitimateiy made by the father during his life- 
time; especially where the family, of the girl’s parents 
"is wealthy und her’ husband is in jindigent circum- 

ence 


INDIAN OASEE, 


. 2nd defendant. 


Ramasamt Alyar v. Yengidusami Atyar, 22 M. 118, : 


followed. 

Second appeal against the deres, of the 
District Court of Godavari, in Appeal Suit 
No. 632 of-19038, presented against the decre 

of the District Munsif’s Court of Tanuku; 
in Original Snit No. 229 of 1902. - 
Judgment: 

Miller, J—The lst defendant is thé half- 
brother of the plaintiffs and the father of the 
On the 24th of . January: 
1695, after the death of his father: and after 
the birth ofthe 2nd defendant, he for himself 
and as guardian of the 2nd defendant, executed 
a deed of gift to the plaintiffs jointly of certain 
portions of the joint family property. The 
plaintiffs sue to obtain possession of the land, 
and both the donor and his sonresist the 
claim. The question which we have to, 
decide is whether the gift can be enforced. 

The District Judge has dismissed the suit 


-and in appeal the case forthe. plaintiffs is 


presented upon two grounds : it is contended 
that the gift is good (1) as-provision for the 
maintenance of the donees . whose, husbands: 
are unable to support them, and (2). as, mar- 
riage portions allotted after marriage atoan 
of at the time of the ceremony. 

The first contention necessarily fails, in. | this 
case because we have no materialson which 
we can find that the families of the plaintiffs’? 
husbands are unable to support them, .and 
none of the authorities to, which our attention 
was drawn, from the time of Narada down- 


- wards, cau be held to support a gift of family 


land for the maintenance of a sister whose 
husband's family is not (P) unable to support ` 
her, ` 

The second contention basa better foundation: 
Both plaintiffs were married at the same 
time during the life.time of their father, and 
the District Judge. finds that their father did 
not then promise them marriage portions out, 
of the family property, and we may, I think; 


take it that he also finds that the father is 


not shown to have expressed.. at any dime | an 
intention of making the gift which was made.’ 
It is, however, contended for the appellants 
that that is not necessary ; that it is sufficient 
if it be found tbat no gift was actually made’ 


at the time of. the marriage, and that the - 


giftnow made is such as might oo 

ave been made at that; time. 
Mr. Seshagiri Aiyar was prepared to an- 
cede that_if this gift had! been ‘made by the: 
4 AR gas Ee SE 
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plaintiffs’ father at the time of their marriage Jisime has bei for any reason left without 
- it could not be invalidated.. It is clear that amarriage portion which she ought to have 
-having regard to the extent of the family pro: ” received it is difficult to see how he can bê 
X þerty it cannot.’be said to be unreasonably held to have exceeded his powers if he makes 
‘ large, and ‘it -was‘not denied that-a: Hindu good the deficiency out of the family pro? 
“father is, entitled to make ‘gifts by way of perty. We are not required to hold that he 
“marriage portions to his daughters out of the - is bound to-do so;we are not required to 
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> tiffs’ 


family property to a reasonable. extent.. It 
was, however, coutended that.on the findings 
of the District Judge the gift to the plain- 
tiffs cannot be regarded as being’ of that class. 

-The defendants- have not alleged that any 
marriage portions were - ‘given to the plain- 
tiffs atthe time-of their marriage. Had they 
set up and made’ good such a case the plains 
claim would’ have necessarily failed. | 
“The plaint afforded them an^ opportunity of 


: : doing- this by alleging that ‘the gift was made 


to the plaintiffs i in pursuance of the intention 
“of their father to give them land, and though 
the-issue as framed is very ‘wide ‘and wanting . 
in precision, evidence was ‘adduced by the 
‘plaintiffs to prove that the gift was’ promised 
at the marriage,‘and the defendants did not 
‘eall- evidencé to` show that: any gifts were 
‘actually -made at that time. : 

In these circumstances, though the plaih- 
tiffs’ witnesses have been disbelieved, we may: 
~ fairly take it that-it was' not the case for the 
- defendants: that’ provision had before the 
date of'the gift -been made for the marriage . 
„portions of the plaintiffs: z 

We have itthen that the gift is snch” as 
might have been: legitimately made by the 
‘father of the plaintiffs, and that he” did not 
“make to the plaintiffs -this or any ee 
-similar gift during his life-time - And, 
the circumstances of this cage, having aid 
to’the ‘wealth of -the family and.ta the ‘fact 
that the sons-in-law chosen’ by the plaintiffs’ 


` father were not wealthy persons, I think 


with my learned’ brother that we shall not 
be wrong in holding that the ‘plaintiffs’ 

‘father not only might properly have made? 
such agift as that in question bat that ‘he | 
ought to, have done.so. Those passages in 


the Mttakshara (I. VII. 6B—14) which were 


held in Ramasami Aiyar` v. -Vengidusamt 
Aiyar (1), to’ authorize a qualified owner to 

jake out of the family property customary 
marriage gifts of land, expressly direct 
brothers to- provide for the marriage of their 
maiden sisters. If thea a brother finding 
that his sister’ though ANENG in his father’s 


o Oa as ogr 
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hold that his father was, bound in law to givé 
his , daughter anything vat her marriage ; it 
is only necessary for us to hold that the gift 
is not in excess of.the powers of the brother; 
and cannot, therefore; be re-called by him’ or 
avoided by his son. It is probable that thé 
gift 7 was in fact. made by the 1st defendant 
for the very purpose of providing a marriage i 
portion for the plaintiffs, and that the reason 
“why nò such provision was made at the time 
of their marriage was that they were main: 
„tained with their husbands in their father’ g 
“house until his death. | 

< This is set ountin the-instrament of gift 
Exhibit B, and the gift is there expresspd 
“to be for family maintenance, and for "pasupu- 
kunkuma, ‚the, latter phrase. meaning, ac- 
cording ‘to Brown’ s Telugu Dictionary; 
s pin: money or dower, because it is property 
given, to a bride nominally to supply her 3 
with yellow "and red paint for the forehead. 
‘Though the lst defendant” does ‘not admit 
that this recital represents truly the cir- 
cumstances under which the gift was. made, 
the District Judge does not find that’ the 
explanation now given by ‘him is’ to be 
accepted. Jt id not, however, necessary for 
the decision of the present question to obtain 
a finding’on the question for whatever thë 
actual motive, the gift was one which the tst 
defendant was*entitledt to make and in the . 
circumstances ought to make, avd the Quid : 
defendant cannot avoid it. a 

The. second appeal’ is allowed and the 
appeal is remanded to the District Judge’ 
to return findings on the other issues on 
the. evidence on “record, with power to takë 
further evidence on the second issue if he’ 
finds that ‘evidence has’ been wrongly ek: 
cluded by the District Munsif. 

The findings. should “be submitted: within: 
six weeks. NSeven-days , will be allowed for, 
objections. 

Wallis, J.—The facts of. this. ae ara 
suficiently set ountin the judgment of my 
learaed brother with which Tagree, and t 
propose only to deal with the principles upòn' - 
which our decision rests, In Mr. Taru yen; 
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katachariar’s “learned ‘arguments many texts - 
have been cited which go to show that un-' 


married daughters were formerly entitled to 
share a partition and that at their marriage 
they were entitled to - an’ ‘endowment. 
Although they cannot now insist either upon 
a share or an endowment it has been held by 
Subramania- Aiyar and Moore, JJ., in 
Ramasams Atyar v: Vengidusams Atyar (1), 
‘that a gift of land by a widow on the 
occasion of her daughter’s marriage to the 
bridegroom should be supported as an act 
proper and incidental to the marriage of a 
_ female according to the general practice of 
the community to which she belongs, and 
they refer in support of this view to the 
practice of making a real or symbolical gift 
of land to the bridegroom at the time the bride 
is given to him in marriage. Although in 
that case the donor was 4 limited owner 
, having a widow’s estate, the grounds on 
which the gift was supported are equally 
applicable to a similar gift made. by a father 


or other managing member of the joint family, 


on the marriage of a girl belonging to the 
joint family." As pointed out in the judg: 
ment already cited such a gift is in reality’ a 
provision for the married couple, and the fact 


that joint family property may be given away ' 


to a reasonable extent for such & purpose 
shows that although the joint family and its 


representative the father or other managing 


member may no longer be legally bound to 


provide an endowment for the bride onthe | 
occasion of her marriage, they are still, 


morally bound to do so, at any rate when the 
circumstances of the case make it reasonably 
necessary. The present is undoubtedly such 


& case as here the daughters of a wealthy - 


family were given in marriage to two men 


of very small means who were maintained by 


the girls’ father as dependents-of his house- 


hold until his death three years after the | 


‘date of marriages. In such a case there was, 
I think, a strong moral obligation on the joint 
family and the father as managing member 
to make a gift out of the joint family pro- 
perty on the occasion of the marriages either 
to the girls themselves or to their husbands 


as a provision for them, and the fact that the . 


father maintained both daughters and their 
husbands out of the joint family property 
until his death may be regarded asa continu- 
Ting recognition of such moral obligation. 
Mere neglect on the part of the joint family 
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to fulfil a moral obligation , i the time oË. 
marriages cannot, in my opihion, be regarded : 
as putting an end to it, and I think it. con- ; 


tinued until it was discharged by the deed cf. pe 


gift now sued on and executed. after. the: 
father’s death by his son the 1st defendant, who. 


succeeded him as managing member ‘of the ` 


joint family. The gift was in the circym-. > 
stances of the case an eminently proper and.: 
reasonable one and represented the better’ _ 
mind of the lst defendant himself and it.. 
would be matter for regret if we were obliged 
to hold that such a gift was opposed to. the., 


‘rules of Hindu law as administered: in our: 


Courts. For the reasons already given Iam 
of opinion that we are not so bound and I, 
therefore, think the second appeal must be 
allowed and the appeal ait remanded for 
findings. 

“Case remandat: 


be 
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“MADRAS HIGH COURT. 
ct APPEAL AGAINST ORDER No. 1 oF 1908. . 


. November 6, 1908. o.. >p > 
: Presoni. —Mr. Justice ‘Miller and Mr. Justice i 
Abdur Rahim. n 
SAMINATHA PILLAT—Permioxre > 
haere i - 


“SAMINATHA IYER Oo: TaR-PETITIONER z, 


— RESPONDENT. F 
Transfer of Property Act(IV of 1882), 8. 99:—Confirm- 
ation of sale, whether bars subsequent application. 
` Confirmation of sale would not necessarily be a bar 
to a subsequent application, if thè’ applicant were- 
able to show that the fact thatthe sale was voidable 
under section 99 of Transfer of the Property -Act was: 


kept from his knowledge until after the confirmation 


of the sale. 
Appeal against the ‘order of -the District 
Court of Tanjore, dated 23rd September, 1907; 


in Appeal Suit- No. 401 of 1907, presented. f 


against the order of the Court of the' District 
Munsif of Tiruvalore, in E. P. No. 3 of- 
1907, EB. A. No. 1, M. A. No. 125 of 1907, in” 
Small Cause Suit No. 361 of 1905 on` the file , 


“of the Sub-Court, Tanjore. 


- Judgment.—wWe are not brepared to : 
say that the confirmation. of the saleswonld 


necessarily bea bar to an application `of this | l 


kind ifthe applicant were able.to show that 


the fact that the sale was voidable under $ 
section 99, ‘Transfer of Property. Act, - was `. 
kept from his knowledge: until) after the: . 
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AVAYAMBAL AMMANT v: KAMALAMBAL BOYER. 


donfirniation. „of the sate. 
brought. the property to sale ‘here was not: the ` 
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-But the person who ` 
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i ‘pouavawry “VEN ARWA v ‘qoeubY BÄRAYYA, 


~The Subordinate” Judge's view “regarding 
the earnings of a Vakil- who has ‘received only” 


~ mortgagee but à third party.‘ The appellant’ a general education’ at-the expense of family 


` ~no‘donbt alleges that. the suit, in which the 
` money decree was ‘obtained was conduéted i in. 

the interest of the mortgagee but even go the’ © 

“ decree ‘was’ not in favour of the mortgagee’ 


and the person who brought the property to’. 


funds is-opposed to the-view of their . Lord- 
‘ ships of the Privy Council in- Pailiam Valoo’ 
. Ohetty. v. Pauliam Sooraya Ohetty' (1). 

The. Subordinate Judge's decision 2 is not 
according to ‘law and: has. caused a failure of 


sale was not the mortgagee -though' he- may’ - aie and must, therefore, be reversed.. 


have had an understanding with the „mort ` 
gagee i in respect of the fruits of the decree. 

: We do not think the case is not within the. 
provision of section 99; Transfer ‘of Property | 
Act. The appeal is dismissed with costs. ° 


+ 
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AEN? os ORS f AE pi 
| (8-0. BML. T. 86/19 M. D. J. 63.). - 
- -MADRAS HIGH COURT.- > | 
: Oru Revision Perros No. 
November $; 1908. > ` - 
Present: —MiI.: Justice Pinhey; ``, 
AVAYAMBAL: AMMANT—Prarstie + 
‘[Peritionge wt 
sh oy tersus” aa ss 
KAMALAMBAL BOYEE AND ANOTHER— 


DEFENDANTS—RESPONDENTS: 
Hindu Law—Joint family of too brothérs— Whether 
an amount ıp deposit ts.separate property or fot. ; `> 
The fact that two brothers were joint dobs not 
conclude the question thata particular amount in 
‘deposit was not the separate property vf one brother 
< A member ofa joint re can acquire’ separate ~ 


property. - 
Pauliam, Valoo Ohetty v. Petitions Sooraya ‘Ohetty, 
41. ‘A. 109; 1 M..252, followed. 


» Petition, underséction 25 of Act IX of 1887, 
prayin “the High. Court to revise the order of 
the “Subordinate ‘Judge,~ Tanjore, in E. A; NO.” 
148 of 190705. P. No. 1145 of 1907), in Si’ 
C. S. No. 1028 of 1902, dated the 28th- 
October 1907. 


Judgment.—the fact that the dele - 


dant and his brother ’were joint . ‘does not 
conclude the question whether the amount: in 


3 Appeal, dismissed. ms 


ooo 


148 oF 1907, f 


Petition allowed. 


‘ 


- O) 41 AYO; iH 288. 


a 
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ae c. 5 MLL. T 117; 19 MLL J. 102), 
MADRAS HIGH COURT.: 
‘Fest Orr Apprat No. 205 oF 1905. 
sy December 10, 1908. - À 
Present: —Mr. J ustice Bankeran Nair and 

| Mr. Justice Pinhey. .. - 
PULAVARTY, ‘VENKANNA AND ANOTHER: 
“DereNDANT6— APPELLANTS 
versus - 
“JUPUDY SARAYYA AND, orHERs— , 
PLAINTIFFS AND DEFENDANT3— RESPONDENTI. 


_ Civil Procedure Code (Act XIV of 1882), ss. 28, 45— 
`- Hisjoinder of parties—-Misjounder of causes of action—’ 


A Buit for share of joint property against one defendant 


deposit was the separate property of the- 


brother or not. “A member of a joint family . 
can acquire separate property. 


‘It ‘appears to me that the defendant. is t 


estopped from -contending that the- suit debt’ 


was joint family property by his ‘application - 
for an heirship’ certificate. 

Suck acertificate might have been required” 
to enable him to:recover the insurance money; 
buf there. was no need to-:include the suit- 


4 


debt if he got it- ‘bý survivorship. `” i aa 


and for dissolution of parthership against others— ` 
Practice—Amendment of plant in appeal—Whether 
permissible,’ 

The plaintiffs and the’ first: defendant were membera 
of an undivided: family: The second defendant was 
the active member-of a partnership in which plaintiff 
alleged that -they and the Ist defendant were:entitled 
to a half share, Plaintiff sited for a division of tho: 
undivided property among themselves and: the first . 
defendant, and for s- dissolution of the partnership - 
and for the recovery of their share in the assets of 
the firm: . - 

: Held, (Per Sankaran Nair, J ) that “there waa nò. 
miajoinder’ of parties but there- was a misjoinder of. 
causes of action. The causes of action are oclearl 
different. The dissolution of partnership with the” 
second defendant was unnecessary for the -partition 
of family property and thé’ questions that arise for 
determination ita suit for dissolution are entirely” ; 
different from.those arising in a partition suit, |. ; 

Held, further, that under the ‘circumstances of the” 
cago plaintiff ought to be allowed to amend their 
plaint by withdrawing | the claim, for particion, DIN 

(Per Pinhey, J.), : i 

The suit'is bad for misjoinder ‘of parties and causes” 
of action, and onght to be dismissed on that ground“ 
alone. Where the objection to misjoinder. was taken 3 
at the outget and has ‘been hotly contested in both ! 
| the lower Courts, the defect of misjoinder i is not one | 
that.can be cured i in second appeal. aa 

Purushottam v. Atmaram, 28 B; 597, followed, 


Appeal against the decree and judgment of 
the Additional Subordinate Judge’s Court of : 


: Godavery at Rajahmundry, in Original. ont: l 


; ber 1905.” 


yon oo a INDIAN CASES. å or ue 


PULAVARTY VENKANNA v. JUPUDY BARAYYA. 
No. 2 of 1903, dated the 16th day of Septem: 


: Judgment. 
Sankaran Nair, J.— The following 18 the 


ae of the parties: — 
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‘The plaintiffs: and the Ist. -defendant are 
members of an undivided family, and the.2nd 
defendant though born in-their family -has 
been.adopted by Ayyanna, the son-in-law of 


Sarayya the grand-father of the lat and 8rd, 


plaintiffs; and has become 8 member of. a 


separate family. The-3rd defendant is the: 


adopted son of the 2nd defendant. It is the 
. plaintiffs’ case that all the “property belong- 
ing. to their’ joint family has been- already 


_divided among them into four equal’shares; 


and -with the exception of ‘the property 


shown in schedule III, the various members, 


are in possession of the properties separately 
allotted to them. They pray for a division 
among themselves of the-property which. still 
yemains undivided. They further allege that, 


their family is entitled to a half share in the. 
-trade carried on at Akkividu _ by the -2nd ` 


defendant who is.the active member of the 
partnership and has all the, accounts .and 
_ properties. in his possession.. The plaintiffs 
“pray: for a, dissolution of that Partienihip 


. dants. 


ad for the x recovery of their. ‘hare ci in 1 the, 
assets of that firm. 
An objection was taken by the defendants 


„that .the suit was bad ‘for. -misjoinder of 


distinct causes of action. This, ‘Issue, was 
argued first before the suit was posted. Aor: 
evidence and it was decided in favour -of the 
plaintiffs on the 14th August 1903. The 


‘Judge held that the plaintiffs are extitl8d to 


sue for their share of.the family property: and: 
also for a dissolution of the partnership. in. 
the circumstances of this case and that there 
is no misjoinder- either of ` causes of action or 


- -of parties. - . es 


When the case came.on for henting ` on; the 


‘19th January .1905, the Judge: made the 


following’ order: Jo 
“There are two sets of a partica, 


_ tis., plaintiffs and ‘lst ‘defendant; plaintiffs 


Z 


and Ist defendant, against and and ‘3rd, defen- oe 


“The contentions between thè first: set of 


parties are raised in -igsnes Nos. 1 to 4. The ` 
contentions between the second. set: -of parties . 


_ are raised in issues Nos. 6 to 14. 


“The 5th . issue. raises- thè question of. 


misjoinder and was s found i in orou of: plain- 


. tiffs w- o Bip E TP de Da 


en ee 


“Lam of opinion that the ina Gunes: of- z 


; action cannot be conveniently, wed again - 
“The: -parties agree, keh 


“I direct under section. 45, Civil Biscedure i 
‘Code, that.the-two causes of action ee : 


ly tried.” Be pave yg 
The plaintiffs and the Ist. defendant- com- 


promised the questions in. dispute between | 


them andissues Nos. 1 to'4 were not, therefore, 


tried. Issues Nos. 6 to-14 alone were tried by. 


“Subordinate Judge.- He. finally. passed a 
decree in.tavour of the-plaintiffs for their half 
share: in the Akkiyidu .business..and gave 
the necessary directions in.the decree for 


7 


ascertainirg their share and - giving.. the’ 
property to them. Thi: is an appeal agains, - 


that decree. - 

-. The plaintiffs w were Saini at Kottapalli and 
were trading at that place. Tho; 2nd -defen 
-dant was at Akkiyidu. © > opene 

According to the plaintiffs, aes the busi- 
ness was started at Akkividu in. 1868; it: was, 


arranged that-their family was -to take. one - 


half share and the 2nd defendant: was-to take, 


the other half share, and manage - the busines, mer 
He was also to contribute towards the’ Sem 
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- _to the extent-of the money: in- his-hands and 


the plaintiffs were to contribute -the rest of 
“ the'money that he’ required, Accordingly ‘both 
themselves and the 2nddefendant contributed 
- respectively their shares of the capital. They 
used to settle their accounts every year. till 
1891, when the last adjustment of profits was 
made (see Exhibit A-12). According to. ‘the 


2nd defendant who is now 70 years old, his ` 


` father who died about 30: or-40. years ago 
left him between 10 to 15 thousand rupees. 
- His mother and sister also. helped him with 
some money’; with this he carried on ‘the 
trade at Akkivida, 
an. agreement between him, and the plaintiffs 
thatthe monies earned by- them’ -both at 
Kottapalli and Akkividu should be ‘equally 
shared between them and as a result each 
contributed capital to the business carried on 
by the other. 
Tu 1891 they came to a settlement that the 
plaintiff's family should realize for,their share 


the assets of the Kottapalli business, and that. 


he himself should take’the assets of Akkivida 
business. It. was then” ascertained that the 
Kottapalli properties. came to Rs. -1,70,000 or 
1,80,000 and -that the Akkividu: properties 
- were worth about Rs. 1,10,000. The Judge 
. finds that this _agréement has not been 
i proved. u 
The. main ukon ee ators us i8 :— 
Whether the plaintiff's claim‘ is: barred by 
limitation under-. article 106 of -the Indian 
limitation Act. It is contended that even if 
there was no actual settlement in 1891 by 
which the partnership was dissolved yet the, 
“conduct of the parties shows’ that the plaina 
' tiffs Were not treated as partnera of the 2nd 
defendant so-far as the business of Akkividu 
was concerned, and the suit, not having been 
brought within 3 years from the date: when 
the partnership must : be taken to have been 
. dissolved in'1891, was barred by-limitation. 
There is no doubt that in 1891 the plaintiffs 
commenced to divide the properties: which 
belonged to them. They say that they wanted 
to divide their properties -abt Akkividu also, 
and for that purpose went, to Akkividu and 
wrote the final adjustment which is Exhibit 
A-12.« Exespt - the 


-which the plaintiffs are entitled areincluded 
in' this, adjustment. They found that the total 
-smount that they were then entitled. to get 
“was Rs, 53,765-14-6.° The housesat Akkivida 
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He states that there was - 


-Kottapalli ‘accounts. 


; 4 ‘dwelling -houses at 
-AkKividu itself all the other properties. to. 
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were. e. excluded Teas they gay - they, wished 
to-divide the houses -theniselves. Thé:division 
of the Kottapalli properties which began in 


‘that year went on for over one year and with 
the exception of the properties now in suit all 
“the rest of properties worth over Rs. 1,70,000 


have been divided. So far as Akkividu. 


, was concerned they say that they demanded 


their share again in 1892, The’ defendant 
evaded by saying that the grainin the store 


- and that to be collected from the ryots must, 


be sold and converted into money and that 

then alone the division could be made. There 

was another attempt they say in 1896. When 

they began to take accounts forthe purpose 

of partition the - ‘Ist defendant left Akkividu. 
as he received a message that his. wife was” 
dangerously unwell-or that she had died and 

that they also left the place shortly. after. ` 
They also. attempted on one or two occasions | 
‘afterwards to, get .their share. On the first 
occasion they were unable to do it as all the 
accounts and documents had to be produced 
before the Collector for the purpose of settling 
the income-tax payable to Government. On 
the last ‘occasion they said that the 2nd 
defendant went away stating that hehad to go 
to Ellore, Bezwada, and other places in order 
to` execute the decrees which would become 
barred; That attempt also proved ineffectual. 


“And then ` finally in 1901, . Exhibit I was 


executed by which the plaintiffs undertook 


‘to accept anything which the 2nd . defendant ` 


‘might’ give them for their share in the 
Akkividu property. The’ effect of Exhibit I 
is one`of the questions we have to determine. 

After 1891, it is admitted that the plaintiffs 


-did not contributeany capital to the Akkividu 


business. They -received no payment from 
Akkividu. There were no` dealings between 
them'and the 2nd defendant. There is no 
ledger in the name of the 2nd defendant.in 
- Before 1691, the. 2nd 
plaintiff used to attend tothe leasing of lands 
and collecting. the. rent of the lands in 
Akkividu whenever he happened to stay 
there. ‘After that he did not- do anything. It 
thus appears that, after 1891, there: were not 
only no: ‘settlement of accounts but the plain. 
tiffs never had anything.--to do. with thé 
accounts of Akkividu. After that they never 
interfered- in the. management of that 
business: though they interfered in it before. 
According to themselves, their attempts to 
get their share were- evaded for some reason 
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or other- by the 2nd “defendant who i is, not 8 
member of the family, and finally we have 
their own statement i in Exhibit I that _ they. 
had agreed among themselves tọ divida 
equally the property whioh the 2nd defendant 
had acquired at Akkividu and the property 
which the plaintiffs’ family had, acquired at 
Kottapalli,, and that on account of their 
dividing. the Kottapalli properties Amon 
themselves without giving the 2nd defendant 
anything ‘on “account. of hig share, the 2nd 
defendant refused to give any share to tha 
plaintiffs i inthe Akkivida business adducing 
asa reason therefor their refusal to give 
him any share in Kottapalli. 

According to the evidenge in the cage, the 
let and 3rd plaintiffs , pressed the 2nd’ defen- 
- dant to give them a share of the profits of 
the business at Akkividu on the ground that 
he had no -children and that they had for a 
long‘ time entertained ` expectations ‘of 
succeeding to his estate, the 2nd’ defendant 
replied that there was a complete ` severance 
of interest. between himself and themselves, 
that they were not entitled, to ask fora shara 
of: the - Akkividu properties,” “and being 
| importuned he finally consented to ‘give them 


a certain - sum at: his diseretion provided - 


they executed a letter stating that the plain- 
tiffs would abide by whatever proposal he 
might make, and accordingly, Exhibit I was 
written by the lst and 3rd plaintiffs’ and, 
signed by them as well as by the Ist detendan} 
and the, 2nd plaintiff. , 

On the facts stated shave: it must be found 
that the partnership was dissolved in 1891. 
The partnership is not one for any period of 
time, “16 was a partnership at will.. It might 
be dissolved’ at any time by any one of the 
parties, ‘Exhibit A-12 was prepared with a 
view to divide - the properties, at Akkividu, 
' There was no intention, it is clear, at that 
time of the plaintiffs carrying on the Akkivida 
business as their property as before. 


. It'is contended on behalf of the plaintiffs 
that the 2nddefendant realised certain debts 
in execution of the: decree passed in favour 
of the 1st defendant’s father to which tho-lst 
defendant was made a party as the represen- 
tative of his father on. the latter’s death, and 
the proper inference, therefore, is that the 2nd 


` defendant was carrying on the’ Akkividu busi- - 


ness on behalf of tho plaintiffs as well; Dhe 
circumstances under. which. the.2nd.defendant 


Hima casts, 


"Bso 
a = K $ . ee wi 
WAH allowed ' ‘to ` execute ‘the ' dilaras “which! 
stood in the‘name of the’ lst defendant‘ ary’ 
not explained. Nor is there’ any ‘evidence “to 
show that the plaintiffs requested’ the 2nd. 
defevidant to have this amount credited’ in, 
their favour in the Akkividu business.» . 
‘It is next urged that the 2nd defendant 
has been collecting the rents _of the Thhima,, 
yaram lands which were near Akkividu: and 
which belonged ‘ to, the plaintiffs’ family. 
The collection’ of the’ ‘rents ig admitted. But 
here also there is no evidenc as to the 
circumstances under which the 2nd ‘defen’ 
dant collected. it. He is a near’ relation ‘o 
the plaintiffs and it is also an admitted fact 
that pläintiffs asked the ‘ond defendant to act 
as a mediator in the disputes amongst themi: 
selves. Without, however, some evidence: ad 
to the circumstances under which the debts 


‘were collected or the incomes realised YO 


show that ke. realized them as a partner, 
it is impossible to say- that- the -plaintiff 
were treated as having a maba iing interest 
in the Akkivida business... °-- S 


. The only other evidence which cis referred 
fe as supporting ‘ the plaintiffs ‘aré ithe- 
statements’ ii certain letters between the 
plaintiffs andthe, 2nd: defendant. They sre 
Exhibits G, H and L. In Exhibits H’and-L 
we'are unable to’ find ‘anything ta’ support 
the! plaintiffs’. contention. In “Exhibit G 
there is a reference to the .2nd defendant 
purchasing paddy for the joint benefit of the 
plaintiffs and the defendant. But “it must 
be remembered that this was .during the 
Khara year when the settlement’ evidenced 
by Exhibit A-12-was ‘going on.’ There 
is no evidence of any transaction“in any. sub= 
sequent. year which tends to prove that they 
had been jointly carrying on*.any business.’ 
Exhibit II of 1895: on the other hand iè 
decidedly against- .the plaintiffs’ contention. 
It isa deed of.sale,,datedthe 22nd July‘ 1895, 
executed by Subbanna and Venkanna., 4 The; 
property itself was in Akkividu. The 2ndi 
defendant alone agreed to sell the’ property: 
for a sum of Rs. 4,600 and; received an ad~ 
vance of Rs. 50, and he writes the Jetter Ex 
hibit M to the lst and 3rd plaintiffs telling. 
them that he had agreed:to sell this propérty. 
and received an advance. He, therefore, re- 
quested them to send the, Ist defendant ‘toi 
Akkividu to join in the execution.of thg deel; 
af sale ¿the 1st..defendant - accordingly..: weat 


J 


i > 
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the 2nd defendant. 
chad :any interest 
_ scarcely likely that the 2nd-defendant ‘alone 
“would -have entered into a contrach for the 
‘gale-of it and the plaintiffs and thé 1st 
~- defendant. would have < acquiesced ` in ‘the - 
sale.. There is no “suggestion ‘that the 
plaintiffs family received. their share of-if. 
“The plaintiffs say that the sale was carried 
“aut between the Ist defendant and, the 2nd 


If - the plaintiffs also 


defendant in collusion to defeat the plain- 


tiffs. 
tion: > < 
. The only othar didan that ròmains 549 
“be dealt’ with has réference to the i incomé-tax 
which, the parties had to pay. It appears 
that, “before 1887, for income-tax purposes 
bath Kottapalli and Akkivida. weré treated 
-a3 one, and’ in 1837, the -members of -the 
`“ plaintiffs’ "family presented a- pétition in 
wwhiéh théy. stated. that the business at 
‘Kottapslliand Akkividu were-one and the 
same and that -they ‘were not separate. 
And in Exhibit III (a) they. requested . the 
2nd , defendant to make. a similar state- 
` mient,- This statement is, now admitted to 
“be false, as according to the plaintiffs, the 
‘nd , defendant :‘was, not ‘entitled. to ‘the 
‘Kottapalli properties. They: continued to 
“make. the same: allegations in Exhibits N, K 
‘and O, in which they maintained that there 
ought to be no separate assessment. ` As 
at. is admitted by the plaintiffs themselves 
that they made the false - statement ` _ for 
ithe purpose of getting -,some reduetion of 
the -income-tax,: no. weight çan be attached 
to: them. If such statement is true, then the - 
-2nd defendant .is also entitled, to Kottapalli 
ibusiness. ,We.are, therefore, of opinion that 
the partnership must be treated as having 
-been put au.end to in 1891, that tha plaintiffs 
were not treated as. partners subsequent to 
ee date and, therefore, “their ‘claim’ to recover 


“But Exhibit M rēbuts' ‘this * sugges 


Ci 


ravinin., “of law that preola ; the ‘plain- 
from making, the 2nd. ‘and | d, defendants 
parties to ‘fho sujt, to make. A AN sa 


plaintiffs 


T en 


ivan s 


atian right h mpmbers oft 
ae in; ki tae “Ruginogs 
- them, a feed of i h 
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to Akkivida and. joined in the sale-deed with 


in this property ` it is. 


that finding was not correct. 
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-Bat I- am of opinion " that there ig 
this -Joinder of, causes'of action. The causes’ of 
action are clearly “different. The -dissolu- 
tion of partnership with the 2nd defendant 
was unnecessary., for the. partition. of family 
property, and the questions tliat arise for ~ 
determination ina suit for dissolution are 
entirely - different from -those arising in 2 
partition suit. < 
` The plaintiffs. prayed in appeal’ “for an“ 
amendment of the plaint by ‘withdrawing the 
claim: for partition against the lst defen- 
dant’ and converting the suit into one for dis- 
Bolutionof partnership against the 2nd and 
“8rd defendants. JI am of opinion this prayer 
ought to'be allowed in the- ciroumatances of 
‘the case. 

The suit was mainly.one for dissolution. 
The value ofthe partnership property is about 
Rs. 1,75;000 while ‘that of the joint family 
“property.is only about Rs. 20,000. The al- 
legations of the parties and the evidence show 
that the real question in dispute was whether 
the’ plaintiffs had any interést in’ the Ak- 
kividu business and a suit for mere partition 
of family property would probably nob have - 
béen filed. The fifth issue as to mis joinder 
was tried first and decided'in their favour 
and a party acting in good faith ought not to 
suffer on account of an erroneous view taken 
by the -Court ‘on a question of procedure, 
‘when the other sideis not prejudiced. The 
' Court ordered separate’ trials and after thè . 


_ compromise the suit was tried as ‘one for 


‘dissolution of partnership’ only -as if the 
plaint had been then amended. The parties 
had incurred heavy expenses, the Oourt-fee 
“paidin appealalone being ‘Rs. 1,700 and given 
all their evidence. I would, therefore, allow 
the amendment’ and treat the plaint as one’ 
for dissolution of partnership only and as on 
“that. question my finding is in favour of 
‘the appellants, I ‘reverse the decree and 
.dismiss the suit with costs of defendants Nos. 
'2 and 3.. 

Pinkey;- JT agree ‘that the decree of the 
lower Court-must be reversed and the suit 
dismissed on the merits. I have little.toadd 
to what is set forth in’ the judgment of my 


. learred colleague. 


Though - the finding of the Subordinate 
Judge, “that the agreement of 1891 is not 


proved” was not contested iu. appeal before ` - 


us, therois little- doubt in my mind, that 
. Certain it ig 


r 
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that from that date the 
exoluded the plaintiffs and. Ist defendant 
from partnership in the-Akkividu trade and 
- the present suit is, 
‘limitation. 


it and thatis ag an arrangement by which 


the plaintifs agreed to accept whatever sum _ 
the 2nd defendant might see fit to give asa. 


. golatinm for their disappointed expectations 
of inheriting his. estate. 

„Iam of opinion that the suit js also bad 
for misjoinder of parties and causes of action 
and ought to be dismisaed on that ground 

` alone. The -decision 


clearly in point., 
Mr. Mayne. refera to the ‘decisions in pare, 
493, page 663 of the 7th Edition. He says 
“Every suitfor á partition should embrace 
a the joint family property unless *,* * 


* ‘itis held jointly with, strangers to the . 
family who have no ifterest in the family: - 
partition and, therefore, cannot be made . 


parties to the general suit for partitions. 

The Madras cases cited by the District 
Judge when deciding the preliminary issue 
“are notin conflict with this. They are cases 
of joinder of a stranger to whom a portion of 
the family property has been alienated by 
pne member and who, therefore, had to defend 
his titlé as aghinst plaintiffs. 
“jl am of opinion . that the 
misjoinder ‘is not one that can be cured. 


“The objection was at the outset and has beer - 


hotly contested in both Courts. 

The defect is one affecting jurisdiction and 
is not amerairregularity. The fact that the 
suit for partition was compromised would 
seem to indicate that the mis-joinder was 
deliberate and with the object of ‘detracting 
the Ist defendant from the 2nd defendant’s 
side in the suit for dissolution of partnership. 

The appeal must be allowed with costs of 
defendants Nos. 2 and 3 throughont. 


Appeal allowed. 
. (1) 23 B. 597. x 
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2nd defendant, 


therefore, barred by ` 
Exhibit I can only be explained |, 
in the way that the 2nd defendant explains | 


in Purushottam v. 
Atnaram Janardan (1) appears to me to ee 


[1900- °° 


(s. o. 5 M. LT, 126). Seger A 
MADRAS HIGH COURT. ` ih 


A Or1GINAL Orvik Sort Arrear No. 38 of 1907. 


August 17, 1909. 

- Present:—Sir Arnold White, KT., Chief 
Justice, and Mr. Justice Sankaran Nair. 
K. T. BLLUSAB—Aprsitant . 

: versus 
|“ RUPPA RANGAYYAN AND ANOTHER— 


; Re3sPon DENTS. 
Civil Procedure Oode (Act XIF of 1892), s..295— 


' ‘Application for rateable distribution by attaching creditor 


of decree-holder—Procedure sn appeal—Tuking’ a new 
ground tn appeal—Kffect of not having taken = before 
the Court of first instanse, 

An application for rateable distribution | by an 
attaching oreditor of the judgment-creditor in a suit 


-does not fall within section 295 of the Civil Procedure 
. Code. 


An appellate Court will not consider a point urged 
in appeal but not taken in the procbedings before the. 
lower Court. 


Appeal from the orders of the Hon’ ble Mr. `- 
Justico Boddam, dated the 16th July 1907, , 
and 18th August 1907, respectively, in. the. > 
ordinary Original Civil Jurisdiction of the 


“High Court in Civil Suit No 52 of 1904. 


Judgment.—as regards the appeal; | 
against the order of July 16th the appellant, 


- the party who asked for an order for rateable 


distribution under section 295, Civil Procedure’ ` 
Code, was an attaching creditor’ not of the 
judgment-debtor in his suit in which the ap- ` 


-plication for rateable distribution ‘was made 4 
defect of ` 


{OriginalSait 52 of 1904) bat of the judgment- 
creditor in that’ suit. This being 80 itis not a | 


` case where “the Court holds assets for exe 
: cution of decrees “for money against:the same -> 


judgmeént-debtor” within the meaning of the 
section. The application under section 295 
was, therefore, rightly dismissed by the order’ 


of the 16th July. The appeal - is dismissed 


with costs, 


As regards the appeal against ‘the order of 
August 13th an order for. the payment out of. 


- the whole of the money in Court in Original 


Suit No. 52 of 1904 to another attaching org- 


- ditor (Ruppa Rangayyan) the _application on. - ; 
„< which the order appealed against was made ` 
“was resisted an the ground that the appellarit ~~ 


was entitled to rateable distribution. As we . 
have pointed out in our judgment in the 
other’ appeal he is not so entitled, 

We decline to consider the point taken in 


f "appeal that the appellant was entitled ‘to 
< payment as a ‘prior attaching creditor. sincs- 


w seems clear that, this was not the goii r 
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m which he resisted the: Application in-tko tho- spoan : and the puja saman connected 


Lower Court. :" - `- 7 somé of'the inmates of ‘thé house with this 
The appeal-i 18 dismissed with costs. - ` offence. ‘The question who was soconnected is 
a A Appeal’ dismissed. ", for you to'consider. The prosecution evidence 


is to the effectthat thé man who was running 
J sani IE away was Manjunatha. The 2nd prosecution 
> : ai oe witness ‘said it was Manjunatha. The evidence 
. PS i TGE OORT ss _ 7 of. 6th ‘and 7th prosecution “witnesses was 
7, ma eR NO 553 te 1908 TI that it was called out that the man jas: 
November 30. 1908. - Di Manjunatha and that the women of the house 
Present: —Mr. Justice Miller a a n Baid that it was Manjunstha.” The evidence of 
Mr. Justico Munro, Snan 4 “the ‘8th prosecution witness the Head Constable 
.- was that thé man’ was Manjunatha and that 
are MANJUNATHA Pason. ` _, he hadiknownhim before. The evidence of — 
, Criminal Procedure ‘Code (Act Vof 1898), és, 907. * all these witnesses: is that the bundle fell 
298, 299,537—Charge to jury--Misdirection—Misloading down when he ran away. If youbelieve all 
nature of Judge's paige) wp. TFAA this ‘evidence there is no doubt‘ that the 
niatrial by jury, the summing up by the Sessions Sa, ‘ +7 7 5 
Judge was calculated to leave upon the minds of thd uu the aise eae ponneot Maniana La 
jury the impression that the acoused was identified’ ' W! 9 oltence, an again in’ paragrap . 
by four parsons :and that the ,stolen property was he says :. “The second- part of the evidence 
fouod-in tha p)3%eanoa of the accused, whereas in against him is his identification by the 2nd 


-faot, the accused was identified by the evidénce ' 0 
only two witnesses and the property was.found ‘ina ” prosecation witness, Vastenays, by Anantha 


house which was .not the house of the accused: Held,» . Bhandani (6th prosecution witness), Jam- 
that’the errors in the, summing , up -of the most- ‚marla (7th ~ prosecution ' witness) ' and the 


important evidence inthe case had misled the jury, --Station House Officer’ (8th  prosécntion 
and induced them ‘to give a verdict which'they would, witness)’ at ~Rukmani’s house and the 
not läve givon, had the case been correctly put before di f the marked ` hich 
them. The contictiom was, therefore, set. aside ånd, & 1800 Very. o e arked spoon which was 


re-trial of the accused orderéd. .-, ~~ found in the pocket of his : coat and two puja 
Appeal against the conviction and sentence - articles i in the same: house.” 
of the Court of the- Session of South Canara, 


Division; in Case No: 24 oF the Calendar for ‘7th witnesses did not identify. . Manjunatha; 


the year: 1908. ` us 
A at the most-the evidence they give could bé 
J udgment.—The ‘evidence against’ used to’ corroborate a witness if it be shown 


the appellant Manjunatha was to the effect “that. a witness examined at the trial did 


that he was seen .a week before the | “offence 
along with, Ganda at the temple, that‘ he edit ce oe Dan 
went- with the thieves of whom. Gunda Was, c Rakmani was HOE, ezaminad and Ba the 
one to commit thë oftence—this i is spoken to Other: woman who. was examined e the 
by Gunda a and ar he hie ke TUN .. defence did, not admit (apparentiy the ques- 
ede aan d a ‘dl aa 5 bis F Ti tion was,not put to her in cross- examination) 
ST re ee ee WSS eee” hat she said that the man who was running 
contain & coat in-the pocket’ of which wasa . Was Manjunatha. She now says it idee 
spoon which was identified as forming part Ise.” 
‘of the property stolen from the, temple. |. bomée one e 
The principal evidence is thus the dis- - The summing upof the Basiai Judge. 
‘covery of ‘the stolen property in’the .pos- _ was caloulated to leave upon the minds of 
session of the accused—and as to this there tha Jury the impression that Manjunatha 
“wasa questidn whether‘the ‘acoused was the’ was identified by four persons whereas in | 
man who ran from'the house’ and dropped the fact he was identified by the “evidence of two ` 
‘bundle. -Thè Sessions Judge ‘directed the: only aud,therefore,to mislead them. . _- | 
“jury on this pointin -the following words:— Again in the passages of the simming up 
"The evidenGe ` to' show that the man who. which-are quoted, the Sessions Judge invite ` 
was raoning ‘was Manjunatha id that" of thé? the jury to treat the puja saman” as property 
e@ad, 6th, “4th and 8th’ prosecution witnesses. “ found in the possession of the accused. This 
You will observe that M. “Òs: 7, and 8 to18; property was found in Rukmani’ a house which 





Now, as paragraph 6 shows, that 6th sad 
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is not the house of the accused, but a house 
in which according to Gunda (prosecution 
9th witness) he “was lodging. He did not 
attempt to carry the property out of the. house. 
As the evidence stands the Sessions Judge 
should, in our opinion, have told the Jury 
that there was no evidence on: which they 
could find that it was property found in his 
possession and as regards the spoon the 
Sessions Judge should not have told the Jury 
that if they believed the evidence, the dis- 
covery of the property withont doubt connect- 
ed the accused with the offence. He should 
have left it to them to say whether in the 
circumstances in which the property was 
found including the period which had elapsed 
after the theft, they conld find that it was 
found in the possession of the accused and 
that so soon after the theft as to enable them 
fo presume that he was guilty of the theft. 

< There seems, beyond, the fact that the coat 
in .which' the spoon was found ‘was, in the 
bundle dropped by the man who ran away, 
nothing to show that it was his coat and the 
dJury:should have been told this and left to 
infer for themselves whether. in. the absence 
of explanations from the accused the spoon 
was in his possession and he knew whether 
he was carrying it off. 

It is impossible for us to say that these 

rrors in the summing up of the most -im- 
portant- evidence i in the case have not misled 
the Jury and induced them to give a verdict 
which, had the case been correctly put before 
them they. would not have given and we are 
not prepared on the evidence, to decide our- 
selves that this verdict is the only one which 
they could have properly given. 

“ We set aside the conviction and direct the 
re- trial of the appellant. 

4 pea Re-trial pried: 





(s. c. 5 M. L. T. 140; 19 M. D. J. 62.) 
az, ' MADRAS HIGH COURT. 
_ Seon- Civ, Appear No. 1454 oF 1905. 
: September 23, 1908. 
Presont: Mr. Justice Miller and Mr. Justice 
e . >- Sankaran Nair. ` 
NATESA: AIYAR alias SESHAPPA 
not «  ATYAR— APPELLANT 
versus ' 
RATHAL- ‘AMMAL—ResponpEnt. P 
x, Hindu Law— Alienation by a member of cont famili 
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property in consideration of past services rendered by 
altsnee—Valuable consderation—Whether alienation 
liable to be set aside by any other co-parcener—Alien- 
ation good to the eatent of altenor’s tnterest. 

Though the general rule is that past services 
voluntarily rendered are not consideration to support PA 
a promise and not capable of being enforced by the 
promisee, yet they can‘bo pleaded as valuable con- 
sideration ina suit to set aside an alienation made on 
account of such past services. In- such cases: though 
the consideration by the alienee was not given, ox- 
pressly or immediately in exchango for the property - 
alienated ond the alienee is not strictly a parchaser 
for value, yet he has found for that which he has 
obtained and but for which he would not have 
obtained ıt. His position is entirely different from 
that of a donee on account of natural love and _affec- 
tion who has given nothing for the gift ‘ahd loses 
nothing if he does not get it. 


In such cases the alienee gets only the’ alienoi” 8 

share in the joint property. 

man Dada Nack v. Ramchandra . Dada, Naick, 
5 B. 48 at p. 62; 7 I A. 18l; 7 0: L.. R. 320, 
referred to. 

' Facts.—This suit was bruak by 
plaintiff to set aside a deed (Exhibit - I) 
whereby certain properties were given away 
by 2nd defendant to lst defendant. . Plaintiff ' 
is 2nd defendant’s daughter’s son whom . the 
2nd defendant adopted. lst defendant -is 2nd 
defendant’s sister's son. lst defendant lived -. 
in 2nd defendant's house from his 10th year 
ànd looked after the cultivation of 2nd defen- 
dant’s lands, as well as other business under 
2nd defendant’s orders.- In consideration of 
these services2nd defendant gave lst defendant 
lands valued at Rs. 1,000 (ExhibitI). Plain- 
tiff sought to set aside the deed on the ground 
that .2nd defendant had no right to alienate 
ancestral] lands without his consent. 

“Ist defendant pleaded tnter alia that his 
past services to 2nd defendant’s family was _ 
good consideration for the transfer, Exhibit I, 
that 2nd defendant’s father who died 20 years 
promised to give him some property: and asked 
2nd defendantto do so and that Ist defendant 
relying on that promise, has lived at the 
house of 2nd defendant and looked after his 
affairs and that Exhibit I was executed by 2nd 
defendant in consideration of services.rendered . 
by ist defendant though the deed ‘was- called 
& deed of gift. Re 
,, The Court of first instance set 
deed, Exhibit I, as not binding on plaintiff: ; 

. Inappeal the Subordinate Judge found that 
the alienation in question was made -for- a 
family necessity by-2nd defendant, who was 
the plaintiff and manager of the: family ina 
manner,to be binding on the plaintiff. Ona” 
Gye Ae meer cine fi 
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review of the evidence he came to the'concla-. 
< Rion thatthe 2nd defandant’s fathér “must 
have been banefited by Ist -defendant’s ser-. 
vices to'a great extent that the angmentation , 
‘of the property must have bèen in 6 measure’ 
‘due to the services rendered. by 1st defendant 
and his co-operation with 2ad defendant . 
<" and that the’ alienation hich 
bad defendant made‘ to lst defendant was, far 
from being a gift, rather a very inadequate 
return for his’ services.” ” “The Subordinate 
_ Judge also found that there was also valuable 
consideration for the deed and that plaintiff's 
‘anit in: its presènt form was not main- 
tainable. : a 


Against thia decision the plaintif ona 


a second appéal td the High Conrt. . ; 
‘Second Appeal against the decree of ‘the 
Subordinate Judge’s Court of Tanjore in- A. 
S. No. 56 of 1905, presented against the decree | 
- of the Court of the- District. Münsif of Tiru- 
walur, in O. S. Noi 115 of 1900. 7 ’ 7 
Judgment. the Subordinate “Judge 
in paragraph 10 of his- judgment’ finds that 
the alienation was made. in pursuance of.a 
previous promise made by the 2nd defendant’ 8 
father, not in pursaance of the contract made 
by the 2nd defendant with'the'lst defendant. 
“There does not appear to be any evidence’ to 
support that finding. The only evidence to” 
which the’Subordinatea Judge reférs‘is a state- 
ment ofa witness Sambasiva Aiya to ‘thè 
i effect that the 2nd deféndant’s father atthe 
time of hia death said that some land should 
be given to the Ist défendant and a recital in 
Exhibit I which supports this statement. 
. That is not evidencs that the 2nd defendant's 
“father requested the Ist defendant to remain 
in: -his son’s service. ; 
' Tt was contended for ‘the respondent that 
the alienation can be supported as made by 


the 2nd defendant in consideration of services i 


rendered at his, request: “The Subordirnate- 
Judge does not seem anywhere to have record- 
ed any distinct finding that, that is the case 
“though he says that the 2nd defendant admits 
‘ted that the lst defendant attended to ‘the - 
family affairs at his bidding. ‘ There is thos 
no finding, that there was as a fact’ considera- 
tion to support the alienation, is 
. Lt is impossible to hold that the aljenstion: 
is binding as having been’ made. for family © 
necessity or for family benefit. 
‘The Subordinate Judge - conjectures that 
the finila must have benefited. “ in a measure’ 
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‘by the services of the lat defendant but he 


does not find to which ‘extent or how much is 
- to beb-against those services on account of 
the maintenance of the Ist defendant by the 
2nd deferdant’s ‘family for.the last 25 years. 

There is, therefore, no finding of fact on the 
“evidence that the transaction was for neces- 
sity or for the benefit ofthe familys. 

‘There remains the ‘question whether the 
alienation can be upheld to the extent of the 
Qnd defendant’s share as made on account of 
past services, ` - 

Having regard-to the observations of ‘the 
Judicial Committee in Lakshman Dada Naik 
-v. Ramachandra Dadı Naik (1) that the doc- 
trine of alienability by 2 oo-parcener of his 
undividéd share is nob to be extended beyond 
the decided cases, the question resolves itself 
into this “ is the’ position of the Lst defendant 
equivalent to that of a purohaser for value.” 

The Advocate- eneral ‘pressed upon us the 
view that-past services voluntarily rendered 
are not considerations to support a promise. ` 
, That may be so but it does not follow that 
they’are not valie when set ‘against an 
alienation., They ‘are cartainiy ‘capable 
of valuation and the 2nd defendant has valued 
them and paid for them by tho transfer. It 
may be that because the services were not 
: given expressly or immediately ‘in exchange 
for the land the let defendant is not strictly 
‘purchaser for valae, bathe has’ paid for that 
which he has obtained, and butfor the pay- 
mént he would not have ‘obtained it. His 
‘position i8 entirely different from that of a 
donee on account of-natural love and affection 
who has given nothing. for the gift and loses 
nothing if he does not’ get it. 

We do not think we shall be extending the 


doctrine beyond the decided cases if in the - 


circumstances of tha presént case we ‘hold 
that the Ist’ defendant i is.entitled to the 2nd 
deféndant's share ip | the property tronsfer- 
red to him,'. i 
The saih to recover the Tnd given was, 
‘therefore, rightly dismissed. but the District 
Munsif has found and the Subordinate Jadge. 
has accepted that finding that the land in 
Schedule, D, wasthe’ property of the 2nd de- 


- fendant’s family and not included in the gift. 


The decree will have to be modified by de- : 
creeing possession of this land to the plaintiff.. 
Fach party will-bear his own costs throughont, 
Deoree modified.. 
(I) E B493 at p. en 7 LA, isi 701 E 880, 
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7 $ CrīnINaL AppRAL No. 180 or 1908. | 
ae September, 11, 1908, : 
-Present:—Mr. Justice-Munro and Mr. Justice 
sa at, Abdur Rahim., — 
EMPEROR— APPELLANT % 
m | versus EN ae 
_ KAMAL KRISHNA BOSE—Accusep. , 
“Penal Oode (Act. XLV of 1860), 88 403, 405, 415 — 
Miauppropriation by proprietor of ` Provident Fund— 
_ Liabslaty of Manager—Custédy and charge tender pro- 
. prietor’s control. - 3 > `> 
The Manager’ of a Provident : Institution is not 
ériminally liable forany misappropriation. by. the 
Préprietor ‘of tho Institution: or "his ageht when by 
the terths. of the ‘contract of Manager's employ- 
Hent Pee ariar and application -of the Provident 
Fands was in the hands and under the control of 
the Proprietor or agent: hao oe Eoi 
' Appeal under section 417 of the. Code’ of 
Criminal Procedure against the judgment of 
acquittal passed on the accused in Criminal 
Appeal No. 24 of 1967 by the Sessions. Judge 
of Godavari on appeal from the,judgment ot 
the Joint Magistrate, Godavari, in C. C. No, 


£8 of 1906 on his file. h at 


ee Judgment. 2.) 
. Abdur Rahim, J.—The acongod KK. Bose 
who was Manager of the Caloutta Provident 
Institution from the 9th February 1903 till 
March 1906, has been. acquitted by the 
appellate Court’ of the. virions charges of 
cheating, criminal -breach of ' trust, , and 
` ériminal misappropriation - in 3 
Ra. 39 paid by Prosecution Witness No. 1 on 
aecount of a diploma-holder. Pappamma of 
“which he was found guilty, by the Joint” Ma- 
gistrate. The Govariiment ‘Ras appealed 
against his acquittal; and- Dr. Swaminathan, 
who appeared in support,of the appeal, has 
Gontended that though the petitioner might 
have joined the Tustitution in good ‘faith, he 
nust, ddring the yeara' that he was manager, 
have become aware that Mitter and Sen were 
thisappropriating the moneys which, should 
-have been. available for. meeting the death | 
claims and thht since fally, knowing that the, 
flinds were held: in ,trust for that purpose. 
‘he wilfully handed over the moneys to Sen. 
and Mitter contrary to that trast he. made 
himself liable for those offences,or at least for 
thairshetment. It has been, found by the 
appellate Court upon’ the évidence in this 


cage and its finding has not been ‘challenged ` 


before us that the accused did not appropri; ' 
<. ete'any money to himself, - That being so the 


~ 
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only question is how far he dan be’ held rem! 
ponsible-for permitting-the proprietor’ of the 


-eoncern or his agent Sen to receive moneys 


which should have been in deposit in the Bank > 
as security far meeting the death'claims: Im -> 


“this‘connection the security bond, Exhibit DD; 


executed by Bose iù favour of Mitter at thr 
-time of his appointment has # most impor-. 
tant bearing. Itis a remarkable 'doéuinént®. 
as observed by the. Joint- Magistrate and it’ 
shows on the face of it that by that document” - 
the petitioner placed himself entirely ab, the- 
merèy of Mitter. By- its ‘terms: he is tied 
down to his post for 24years but his proprie-° 
tor is freeto dispense with his services at hist - 
yill. *-He “undertakés ' to “make himself not. 
civilly but criminally liable. for. result of © 
anything donénot only by. himself -but by the 


- previous-Manager also and to` meet.the exs: 


penses of all litigation in which- the “Justitu-' - 
tion may be involved in consequence of sith 
acts. While hë Holds: himself solely respon- 
sibleto be the proprietor for themanagement 
of the entire concern, ‘the safe “custody and : 
proper- application -of the fdnds,. the pro-: 
prietor and his agent are at liberty to’ take 
charge of money, papers etc., relating to’ the 
Tustitution. Exhibit D D constituted acon- 
tract between Bose arid Mitter and ifthe’ , 
latter and his agent Sem obtained moneys: 
from Bose which according to the “Prospectus” 
and ‘the: Rules should have been kept ag 
sechrity for the benefit’ of the” policy-holders- _ 
dnd: misappropriated: them, Bose can hardly. 
be held hable. There was no contract! bet- 
ween him and the diploma-holder’ and’ ‘he. 
cannot be said to have held-tw6-thirds of the’ 
subscription in trust for-their nominees.’ ` 
- Weare also inclined to agree with the lower 
appellate Court that the manager was more 
a dupe of Mittér and Sen than a swindler: atd ` 
we-think’ that the undoubted '-facts: of“ the 
cage admit of the possibility that Bosè might” 
have innocently. thought~that' the moneys. 


received by them would bé æpplied for ^the - `~ 
legitimate objeots .of -the; Institution. “At? =, 


any rata under his contract he could not “pre-4 
veni Mitter and Sen from taking “the ‘money. ° 
We. therefore, hold that the acquittal of - 
Kamu Krishna Bose is right and the Govern-:-- 
menit’s sppeal ‘must.ba dismissad. :53 ' #5 =>: 
“Munro, J.— I ooncar. E | KA 
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ARUSDAYA AMBAL r. GOPALAKRISHNA PIELAT, 

o (ce B MLT Haji, 
MADRAS -HIGH COURT... 


kh MP 


` a Beconn Civit Appgar No. 143 or 1906.: | 
x > November. 17, 1908.. - Aa 
. > Present:—Mr. Justice-Miller and Mr. Justice 
Se a Pinky. , 5 nage 
/ .ARUNDAVA AMMAL+—Prarytips— - 
SE Xs : APPELLANT E E 


eae J, Versus © eae. Ms 
GOPALAKRISHNA PILLAT AND orarrs— 
n - Degrenpants—Respoxpe NTS: 7 
. Transfer of Proparty Act (IV of .1882), s8. -39, 40 — 
Mainicnance annazed to ownershsp of propsrty—Effect 
of transfer, — ' athe 
Where B, A’s widow, left her. husband's separate 
property with O and D in-consideration of payment 
to her of an allowance for maintenance and subse, 
quently C transferred the property to R, ‘who lad 
notice of B’s claim for maintenance: | ee Y 
- Held, that the, obligation to` pay the maintenance 
was not annexed to the: ownership of thd ‘property. , 
. Second appeal against.the decree of the 


District Court of- South. Arcot, in. Appeal- 


Suit No. 45.of- 19-5,. presented. against. the 
decree of.the Court of the District Munsif- of 
’ Chidambaram, in Original Suit No. 56 of:1904, 
| Judgment.—Muriga- Pillai the 3rd 
` defendant and the plaintiff's hugband wera 


members of,one* family—the plaintifi’s «huss 
band being divided from: the others. - When. 


“the plaintiffs. -husband died, - land. which 
formed his separate property was in posses- 
-sion and enjoyment ôf. Muruga Pillai and the 
3rd defendant; his widow left it. with them in 
consideration of their paying- her periodically 
an allowance _ for maintenance. Subsequently 
Muruga Pillai and Saminadha Pillai ‘divided 
all their property including’ that which had 
formerly. belonged to the plaintiff’s -hus- 
band and Muruga Pillai undertook to satisfy- 
the- plaintiff's“ claim for maintenance while 
Saminadha Pillai the 3rd defendant, was to 
“ pay another'widow. The plaintiff, consented 
to this arrangement. 
quently transferred his property to one Raja- 
gopala Pillai-a relative who is found -by the 
Oourt‘of the first instance to have had notice 
of the’platntiff’s claim for -Maintenance: No 


case of & collusive or fraudalent transfer was? 


set up inthe plaint. and section 3? of ‘the 
Transfer of Property. Act will not, therefore, 
apply.to the sait which, B3 far as we ara con: 
cerned, with it, iè by the plvintiff against the 


o 


_ heirs of Rajagopal Pillai the transferor. The - 


appellant's case is rested. before us in section 
. 400f the Transfer of Property -Act and it is 
contended that the obligation to.pay the 
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. Plaintiff's maintónanco isl annexed-to the 

ownerahiò of the land which fell- to Muruga . 
Piltai on the partition. [tis not found that, 
even if by the'contract between ‘the plaintiff 
on the one hand and Muruga Pillai and Sami- 
madha Pillai on the other, the obligation to 
pay the maintenance was annexed to the 
“Ownership of the. land trausferred by the 
plaintiff, :still less is there any apparent 
connection between’ the ownership of the 
- landdivided between tho co-parcsners and 
the obligations which were also divided 

‘between them. Wedo not think that the. 
case can be brought within the provisions of 

section 40 and that being so; we’must dismiss ` 

the appeal with costs. - K 


s pia - ` Appeal dismissed. _ 


A oo (805 M. L T, 162.) . 
. MADRAS HIGH COURT, - 
~. " Caritiwan Arpan No. 598 or 1908. . 
rae . November 17,1908, ` -. 
` Present:—Mr. Justice Munro and Mr, J ustive 





“Sankaran Nair. . * 
Inve ABDUL KADIR SAHEB— - 
7. APPELLANT.” - Gi i 
Aims Act (XI of 1878), ss: 19(*) and 29—Proczeedinga 
under s._19(f) initiated without sanction of District Mas 
-gistrate—Sanction obtained after commitment—Illegality 
` —Oriminal Procedure Code (Act V of 1898), s 582, 537, 
~ No proceedings can be instituted under section 19 
(f) of the ‘Arms Act without the previous sanction of 
the District Magistrate, and a conviction under that 
section. without such sanction is illegal Nor doés.tha 
- obtaining of the sanction after commitment cure, the 
Omission under section 532 or 537 of the Oriminal 
Procedure Oode. 5 g g h : 
A Appeal against the sentence .of the 
Additional Sessions Judge ‘of the. Tinnevelly 
- Division, in Case No. 59 of the Calendar for | 
1908. -` |. Re Hi 
J udgment.—_wWe have no doubt that 
the appellant has been rightly -convicted . 
under section.19 (e) and section 29 of the 
Arms Act. As tothe offence under ‘séction 19: 
Q), section 29 ofthe Arms Act lays down- 
that no proceeding ‘shall He instituted against 
any.person in respect of such an offance with. 
out the previous sanction -of the, District, 
- Magistrate. ` No sich sanction was, obtained; 
till after commitment. ` Neither section 532. 
hor section 537, Criminal Procédure Code, can 
. care the omission.. ‘The ‘conviction under, 
section 19 (f) is, theréfore, set aside, . Wo. 
reduce the’ sentence to. six weeks’ rigorous: 
impiisonment, | sane Syst PE - 


` = `- Sentence redusa, ` 
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(ac. 5 M. L. T. 162.) 
' MADRAS HIGH COURT. 
4 Civit Revision Pernon No. 357 oF 1908., 
November 5, 1908, ; 
Fresent:— Mr. Justice Miller. ` 


` 


MUHAMMAD. ABDUL SATAR SAHEB— 


PETITIONER x 

‘ versus 

. MEKKENA KONDAPPA NAIDU— 
RESPONDENT. 


‘ Guardians and Wards Act “(VII of 1890)—Oivtl ` 


Procedure Code (Act XIV of 1882), s. 458 Guardian ad 

litem appointed without hi» consent. validity of —Certi- 

fcated guardian not ex-officio guardian ad-litem. , 
No person’ can be appointed guardian ad litem ofa 


minor in any suit or proceeding during his absence - 
and such appointment. 


and ‘without his consent, 
should be cancelled by Court when the guardian, 
alleging unwillingness to act, prays for the cancel- 
lation of his appointment. 

‘A guardian appointed-under Act VIII of 1880 does 
not become es-officio guardian ad, litem in any pro- 
ceeding. 

Petition under 
cedure Code, praying the; High! Court to 
revise the order of the District Maunsif of 


Nellore, dated 4th April 1908, ‘in M. P. No. 


311 of 1908 (O. S. No. 74 of 1908.) 
Judgment.—tThe District Munsif 
issued a notice to the proposed guardian to 
which: he received’ no reply. He then 
appointed him as guardian ad litem finding 
that be had beén appointed guardian of the 
‘ minor’s property under Act VIII of 1890. 
The guardian applied «ander section 458, 
Civil Procedure Code, to be removed alleging 
that the suit wasone in which his interest 
was adverse to tbat of the minor inasmuch as 
the contract which the plaintiff in the suit 


was seeking to enforce was one made by him ` 
(the guardian) under circumstances in which © 


jt was to the interest of the minor to allege 
that it would not bind’ him. The District 
Munaif has refused to remove this guardian. 
, I have no doubt that the appointment was 
not proper for the two reasons:— 


‘ (1) that the guardian. was appointed 


without his consent and (2) that his interests- 


are apparently, opposed to those of the minor 
and, therefore, when the guardian applied to 
be removed, the District Muusif ought to have 
removed hitp and appointed another guardian. 

The only ‘question i is whether 1 can interfere 
ander section 622, Civil Procedure Code. In 
my opinion the District Munsif was bound 
to cancel the appointment when the guardian 
Mere, paving. expressed his consent, came 
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section 622, Civil Pro- . 


c 


-BATHINI KUMARASAWMY V. KAMIYENI:BANGARU.< 


M forward alleging ‘that’ he was unwilling to 
act, and thé fact that‘an order of appointment 
“had béen. made in his absence dees “no affect 


the question. $ 

. Nor does the fact ‘that. he was a-guardian. 
appointed under the Act VIII of 1890 make: 
any- difference : for it is ‘clear that ‘the 
guardian so appointed does not ‘become £t- 


` oficio 9, guardian ad litem in any ‘given pro- 


ceeding. vA guardian ast be appointed Li 
the Court. 


' As the District’ Mansif: had, in my opinion, 


no. discretion in the matter, he bas exercised 
his jurisdiction with material irregularity. 
I, therefore, set aside the order and direct 


“that proper guardian: be appointed: The 


‘respondent will pay the petitioner’ 8 costs of 


this petition. ' ‘ 


Petition allowed. 





es 


| (sc. 5 M. L. T. 201.) 
MADRAS HIGH COURT. >- 
Second Cryin Appeau No. 400 oF 1906. 
October 2, 1908. = 


- Present: :—Mr. Justice Miller and Mr. Tostios 


Sankaran Nair. A 
" BATHINI KUMARASAWMY- NAIDU 
_AND ANOTHER—PLAINTIFES—A PPELLANTS 
versus 
RAJAH KAMIVENI BANGARU - 
ANKAPPA NAYINI VARU mnor ` 
- KEPRESENTED BY THR COLLECTOR or |, 
NELLORE on BEHALF or Court or Wakps— 


DEFENDANT— RESPONDENT. 

Limitation Act (XV. of 1877), Sch. I, art. 49—Pro- 
cedure—Whether second appeal lies. - 

‘In à suit to which article 49 of the Indian Limit 
stion Act applies, there is no second appeal as the 
suit is of a nature cognizable by a Small Cause- 
Court. 

Second appeal against the District Court 
of Nellore, in Appeal Suit No. 188 of 1905, 


“presented against the decree of the Court ‘of. 
“ the District Munsif of Kanigiri, in Original : 


Suit No. 299 of 1904. 


- Judgment.—It this is a gait for mw 


pensation for illegal attachment it is “barred 
by limitation (art. 28, Schedule II, Act XV of 
1877); if it is a wale to which article 49 
applies, there is no second appeal as- the- suit 
is of a nature: cognizable by a Small Cause 
Court. 
appeal. 

The- secon appeal 18 dismissed with costa, 
; : KEN ans disun sap; 
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In either event we must dismiss- the i 
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KALIDINDI‘RAMARAJU Y. GADIRAJU, ` ` 
(8. co 5 M. L-T. 168.) -- Gy 


oa see “ 
- He 
1 


' . | Szoonp.Crvit APPRALS Nosy 194, AND 293, 


; - or 1906. ai oe? 

be aera September 28,1908. : . wW 
Pr :—Mr. Justice Munro and Mr. Justice. 
whe Í wali “Pinheys. aa Tor PA aia 


- -IR 8; A. No 194 or 190 


MADRAS HIGH COURT. “<... 


_ INDIAN CARRE, 


Los ya $ 
.KALIDINDI RAMARAJ U' AND OTHERS». 


. Hog 
MUTIKULANDIA' PILLAY ‘V; NALLA- KAKEAN, 
recover the whole property on refunding the 
Rs. 200, earnest money.* In our opinion they 
are; by Ex. III no interest in the property 
passed—section 54'of the Transfer of. Pro- 
perty Act—and on the death of their father 
the whole property went ‘to the plaintiffs “by 
survivorship. The sale by their mother was 
not ` binding on them: We, therefore, in 


‘modification’ of- the - Subordinate Jadge’s 


"i APPROLANTS. < ; ' _ dècree, give the plaintiffs a decree with costs. 
! versus - - >Y here‘and in the lower appellate Court for. 
:GADIRAJU NARASIMHARAJU axps © the whole property on condition of theim 
Ki ' OTHER8S— RESPONDENTS - 7% £ re-paying'the'sum of Rs. 200.7 - à : 
In S. .A.-No. 293 or 1506 SA a N Decree modified. 


‘SAYYAPA ‘RAJU, OHINNA THIRU., 
j. EPATHI RAJU.— APPRLLANT . ; 


too Corus O a g 
“‘KALIDINDI- RAMARAJU. AND OTAERS——. 


g . ° RESPONDENTS. t 

Transfer of Property Act (IV of 1882), a. 54—Agree- 
ment for-sale of immovable propérty, whether creates any 
snterest in property—Sale of property not binding on 
minor~sons—Receipt of advance by vendor—Minor 
sons of vendor entitled, 
payment of the advance., ag es ee 

An agreement for. the sale of immoyable property 
creates no interest in the property. Me? 


: 0R vendor's death, to property on 


A agreed to sell cortaiù'- property to B for Rs. 600 . 


and received Ra. 200 as-advance-thérofor. A, having 
died,-his minor sons sucoéeded to the ‘property by, 
survivorship, The mother of the minora then -sold 
` the property in pursuance of the agreement by A and 


received the balance of the purchase money. The sale 


was found to be for & purpose not binding onthe minors: 


Held, that the minor sons ‘of A . were entitled io 


recover the property from the vendee on payment of . 


the money paid to ‘A., Bs, 200. - f , 
Second appeals against the decrée of the 
Sabordinate -Judge's Court of, Kistha at 
_ Ellore in A. S` Nos. 19 & 20 of 1905, present- 
ed ‘against the decree of “the Court of the 
District Munsif -of Bhimavaram, in O. 8. 
No. 1027 of 1903, ar i 
ok In S. A. No..194 of 1908. 
Judgment.—the father of the plain-: 
tiffs agreed under Ex. II[ to gel] the ‘pro; 
perty tothe father ofthe defendants Nos. 1 
to 3'and received Rs. 200 oùt of the sale price 
of Rs. 600 agreed upon. Before-the sale was 
completed the plaintiffs’ father died. The 
plaintiffs’ mother then sold the property in 
pursuance of Hix. III and received the 
~ balance Rs. 400 of the purchage-money. It. 
is found that the sale‘ was not for parposes 


binding - on the minors. The plaintiffs. now,” 


sue to recover the property and the ‘Sub- 
ordinate Judge has given them a’ decree -for 
four-fifths, of the property: | The question is: 


whether the plaintiffs. sre, not entitledto 


t 


Es `~ 


l | IB. A. 293 of 1906. _ 
The decree is right.’, The second appeal is 
dismissed with costs. tee PN 
4 - Appeal dismissed. 





-> (8. 0,5 M. L. T. 204.) . 
< MADRAS -HIGH COURT. . 
Brconp Civin AppEats, Nos. 1043 ro 1045 
- <.. OF 1905 ~ 
- November 20, 1908. BSE 

Present:—Mr. Justice Munro-and Mr. Justice 

ct he Sankaran Nair. — fe 4 
MUTIKULANDIA PiLLAY—Apprrant.’ 
as ee versus ; 
. NALLA KAKKAN ARUBALAM anp 

; . OTHERS —RESPONDENTS. | 


2 


te 'Landlorå and Tenant— Rent Recovery Act (Mad. VILE 


of 1865), 8. 18, distress under—Onus 
ance’ with tequirements of law. - f 
- 16 is-for the landlord who seeks to avail himself 
of the special procedure by way of distress, pre- 
scribed by section 18 of the Rent Recovery Act, to . 
show that the requirements ofthe Act have been’ 
compliéd with. e mare 
Dorasawmy Pillai v. Muthusawmy Moopan, 27-M. 94, 
referred to. _ ee ag ae =. 
Second-appeal against the decrees of the 
District Court of Madura, in Appeal Snit 
Nos. 492 and-494of 1904, presented, against 
the decrees of the Court..of the District Mansif’ 
of Madurain Original Suits Nos. 259, 261 and 


of showing compli- 


‘284 of 1908. respectively.” -` x 


- Judgment. —The view takon by the 

District Judge is in accordance with Dora- 
sawmy Pillai v. Muthusuwmy Moopan (1) and 
we are bound by that decision which lays 
down that it is forthe landlord who seeks to 


~ avail himself of the special procedure by way 


of distress provided for-by section 18 of the’ 

Rent Recovery Act to show that the require- 

ments of the Act have been complied with. ` 

` The appeals are dismissed with costs. 
by ye S Appeals dismissed, *. 
G).27-M. 04, 


> 


< we 


> perty in question to the 1st defendant. 


KURGE DOS V. MANICKA CARTTI,; `T 2.50 - 
S ~" (mc 6 ML, T. 181.) 
ve, MADRAS HIGH COURT. 
Crvit Suit No. 241 or 1896. 
K oiu August 13, 1897. - 
Present: —Mr. Justice Shephard. 
` MURLE DOS—Puatstive 
von, | “eersus : a 
CHETTI axp aNoTHER— 
DEFENDANTS. : 
applicable to families migrating 
from one place and settling in another—Famtly adopting 


rites and customs peculiar to` the place where they have 
settled— Family migrating from Guserat—Non-abandon, 


fy 


~ ment of the rites and customs peculiar’ to Guzerat— 


Mayukha law, 
The adoption by families migrating from one place 


to another of the customs: or rites of the country < 
where they settle, whon that adoption is not made in 
substitution for but in addition 10 the customs pre- 
vailing in the country, from which they originate, doés 
not’ evidence any intention to abandon their personal 
EN hare it was shown that the parties who migrated 
from Guzerat and settled in Madras, retained the. 
custome of the former place, notwithstanding that 
they adopted certain customs peculiar to Madras: os 
. Held, that the parties were governed by the 
-Mayukhaz law applicable to Guzerat.- 
Judgment.—this is a suit to recover 
certain property which the plaintiff claims as 
“the néxt heir of one Brijlaldos wko died in 
1871. Brijilaldos left no“ issue. He left a 
widow, a daughter and a’ step-mother surviv- 
ing. Devaki, the widow, died in 1875, having 
first made her Will, (Ex.-D) in the case. 
Jamnabai, the daughter; died in 1882, having 
also made her Will. Finally the step-mother, 
Subhadrabai died more recently having also 
made her Will. Previously to the death of 
Jamnabai, sko and Subhadrabai sold the pro- 
The, 
plaintiff claims as the next heir, as the sagotra 
sapinda as he calls himself, of the late Brijilal-, 
. dos and as the nearest reversioner after the 
death of Brijilaldos’s daughter Jumnabai. 
The first question is whether the plaintiff is- 
related to Brijilaldos in the way stated. This 
forms the subject of the 2nd issue. I may 
say with regard tothe first issue thet there 
is no dispute practically as to whether the 
property belonged to Brijilaldos. The plain- 
tiff’s case is supported by a pedigree which 
he produces connecting him with an ancestor 
of the deceased ‘Brijilaldos.. He also relies 
on certain letters, and finally on evidence of 
repute showing that he and his father were 


O MANICKA 
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- yegarded as members of Brijilaldos’s family. 


With ‘regard to the, pedigree I must ab once 
D h 4 sg TS Ae et 
t 


g fo | 
z pes As T : al 


gay that I-do not believe t 


to it. Hesays it was wiitten .by his grand- 
father and added to by his father and himself 
along time ago. His evidence might possi- 


E r staae ; 


B he ‘story of the - 
plaintiff. . He is the-only witness who speaks . 


bly be credible if he bad shown that: when - 


there.was an occasion for producing the pedi- 
gree he did produce it. An oceasion did arise 
when one would expect it to ‘have been pro- 


duced, that is to say at thetime when a caveat 


was putin against the proof of Jamnabai’s 
Will. On that occasion he admits that he did 
not even show the pedigree to the Vakil, -and 
that he did not bring it into Court although 
he was required to do so within eight days. 
It is not necessary to-enter into any details 
With regard to this matter. ` On the whole, I 
must say that the plaintiff's evidence is emi-- 
nently unsatisfactory with regard “to this 
pedigiee. There is, however, other evidence On 
which, I think, the plairitiff is entitled to ‘suc-, 
ceed as far as this issue is‘concerned. He 
produces three letters one from Subhadrabai 
and two more important letters from “Gokul-' 


dos, the husband of- Jamnabai. ‘These two. -- 


letlers, Exhibits B and C, are. dated somé day 
in February 1875. ‘hat was about the' time 
of Devakibai’s death.’ Devakibai in her Will 
suggests that an adoption should .be madé, 


‘These letters refer to ‘adoption. “There is. 


evidence that it was “desired by “the mem- 


bers of Brijilaldos’s family’ that a child’ 


‘should be taken in adoption ‘from’ thé 
plaintiff's family. These letters distinctly 
refer to the plaintiff’s family as being nearly 
related-to Brijilaldos. 
dispute that fact, and, therefore, these letters 
offer clear evidence that a member of the 
family of Brijildldos, that is to say, the 
son-in-law, regarded these - people of the 
plaintifi’s family as being related'-to his 
father-in-law’s family. This evidence taken 
with the oral evidence, which, I must say, 


' Tt is impossible to - 


if it stood alone, I’ should place no reliance’ 


upon, I think, supports the plaintiff's case: 
Some of the witnésses are superior to' others. 
The last witness who was called is the son-in- 


law of the plaintiff and a respectable man.” 


His evidence certainly points to the fact that 


< the plaintiff’s family was-connected with ‘the 


family of Brijilaldos, The only thing -that 


can be said against this witnessis that heis - 
a comparatively: young man and that he may ` 


have some. interest in’ the case, There lfr e 
4 z ee wk . pete, wb eg: 


Pee a “>e of 
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” 


bufa dayadt. of - Brijilaldog. : 
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MORLE DOS V. MANIOKA O#eETTI. 
other ‘witnesses. who speak to the observance, 


of pollution as between the. «members of. the- 


tsvo.families: and thére i8 the witnéss Goyer-. 


dhandos and other witnesses who speak: ‘ito. ` 
+ ‘the presence, of the plaintiff, and his father. at. 


the marriage of Devaki. All this... evidence: 
taken together leads to the conclusion that 
thé plaintiff is a ayadi, not a sagotra- sapinda 
4 J aka ght 

~Ehe remaining gilesti6n 15 “whether there 
are any nearer “dayadis- than the plaintiff, 
There is only one male person who is admit- 
tedly dayadi- of the family. `- A the evidence 
there is goes tò show. that * he 13 nob, auch “a 
near. dayadi asthe plaintiff: Ib is ‘admitted 


_ that i am left i in the dark, as to the degres p 


arrive at is a the plaintiff has nude that : 
dayadt of the deceased” 
Brijilaldos. In doing’ so, I haye not overlooked 


he is’ “the néarer 


‘the fact'that the plaintiff came ‘into Court 


- with., a case which, was much prejudiced 


by. his previous conduct. There Was some 
delay,-and there i: is the fact that in the matter 


. of. the caveat which Thavé already mentioned,’ - 


he’ (plaintiff), deliberately gave up the contest; 


and admitted he could not prove the. relation- : 
-Notwithstanding ` that, ae 


_ship'to Brijilaldos. 
come to the conclusion that the- plaintiff Has’ 
80 far | sngosededi in proving his case. - - z 

“The next question i is whether, if.-he, isa 


i dayidi, he is entitled t> tha- pr perty- as the 


” heir of the deceased, Brijilaldos: “It is not: 
dispated t that if. the Mayukha applies, to this 
family, then the plaintiff would not beso en- 
titled, because Brijilaldos left “a widow who 


would enjoy as long: as ‘she, lived. and a - 


daughtor'who would take’ an ‘absolute ` estate. 
I do not think that it is disputéd here that a 


Pp daughter under'the Mayutha, às it is at pre- ' 
: sent understood, takes an absolute : -ostate. 


The defendant's caso is that -inasmuch.as the 
, family of the deceased originally came from. 
“Quzerat, whove Mayittha prevails, it must be: 
assumed. that law still applies to the family, 
unless ib is ‘shown that. the, family . have 
abandoned it‘ and . “adopted the: law of the 
country- where they have settled. That, the 
family. of, the deceased did come from Gazerdt 
there really can’ be no sort of. doubt: 
last, momenta ‘bold suggestion: was made that 


there was no evidence that theyre ven migrated i 


from | Guzerat ab ali. The whole examination 
of the pleintif and: ‘his Witnésses was  condact- 
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ed on the contrary gana pi and it ot 
be impossible to: understand how-thoge- people 
even came to adopt , the ‘langnage: and! other 
pecaliaritiés af G arat unless it be true that 


- they:came originally from that country. ` . =, 


i Moreover I find'from the judgment. «in the 
‘glaim casé brought by, this plaintiff. “against 
he Mysore. Government, that it wag: practir 
cally” “admitted ` not , only that “they cams 


from. ¢ Guzerat, bat) that they came from that 


country less thane century ago, - “The Maha- 
ga ama put in ‘contiection with the matter 
of the ‘caveat points to the samé conolusion. 
Iti clear to my mind that the families of 
the plaintif and the-defendants. must 
originally ` have come from Guzerat. That 
-being 80, has the plaintiff succeeded _ in 
showing. that the family of Brijilaldos a 
abandoned ‘their personal law -and took 
instead the law of their country of adoption, 
There” can “be no déubt that the burden of 
proof in this matter is cn- the plaintiff, He 
‘can discharge that burden by showing that 
in the matter of devolution of property the 
rales obtaining in this ‘country have , been 
accepted as- the rules governing the family: 
Very little’ attempt ‘was . made to -adduca 
evidenca, of this sort, Thsro was the piece 
of evidance given by .the plaintiff as to the ` 
succession on, the death of one Gokul Doss, 


“It ig not shown . that the decensed and the 


from each ‘other. Therefure, -w Toei Mayn- í 


- kha, or the'law-ofithis country applies, tha 


result- is the, same. The only other’ evidença, 


“of this character relates. to the question of 
` adoption. 


- Às to this, the plaintif adduces... 
a-few instances i in which widows have adopt- 
ed after.obtaining the consent of their hus- 
bands. No instances-were adduced in which: ` 


;an adoption” had been . made by -a widow . 


without the consent of her husband and the 
validity, of the adoption was questioned. The 
rest of the plaintiff’ 8 evidence is confined -to 
showing that : the family of the” deceased ` 
adopted , ceriain _ customs and which are 
peculiar to- this - part of the’ country. The 
chief. points taken in that connection, relate. 
tothe sacred thread wora by. males and the 
bottu worn. by- married women.: On the other 
hand, the defendants were able to show, and: 


z tho plaintiff admits, that these families have 


adhered toa number of po which are 
peculiar to Gurerat. : 
Toets -Was evidenco to ‘tlie sams afii 


ba 


lig ae 


~ already referred. 
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the Mysore claim case to- which I. have 
I shall’ adopt what that 
is said in-the judgment’: “ The members of 
these families -spéak Guzerathi. They obey 
the Vallabhacharya. They employ Guze- 


rathi gores or. purohtte (one of: whom - has’ 


been called). They regulate their feasts in 
the main by’ the almanack published by 
Vallabhacharya.- They dress ‘in the main as 
Vysyds in Guzerat do.” They use the 
Vikramaditya era. They begin their year 
with the Depavalli. They use the Sathya 
-mark, in their account books ands their reli- 
gidus ceremonies, both in respect of marri- 
_ ages and funerals are the same asin Guzerat: 
This, we -think (it goes on to say) pretty. 
clear from the evidence that Ekadhanya is 
worn by the married Guzerathi Vysya women 
in Madras, and that it and the ivory are 
with them emblems of the married state.” 
Evidence of this kind is before me. With 
regard to the sacred thread, ‘there is some 
contradictory evidence; but I think the 
suggestion-which Mr. Ananda Charlu makes 
with regard to that and with regard to the 
boltu is a very reasonable one, viz., that. 


“these insignia are adopted by men and 


women in-order to make it clear to people 
with whom they consort thatin the one case 


‘they belong to the Vysya class, ‘and that in‘ 


the other they are married women. It comes 
to this- that if it be true that themen have 
‘adopted the sacred thread or. that the mar-- 
ried -women- have adopted the ‘bottu, they have’ 
done’ this not in substitution for the emblems 
which are worn in the place of their origin, 
tiz., Guzerat, but in addition. - It is impossi- 


-ble to hold that the adoption of customs or 


rites of the country in which people settle 


when that adoption isnot made in substitution ` 


for but in addition to customs prevailing in 
the country from which they originate, evi- 

dences any intention to abandon their per- 
sonal Jaw. On the whole, Tam clearly of 
opinion that the- plaintiff has-failed to prove 
that the family to which the -parties belong 
have abandoned the law of Guzerat: The- 
conclusion, therefore, at which I must arrive 
is that Mayukha applies and that the plain-. 
tiff, therefore, is not the heir: of Brijilaldos. 
That being so, and seeing that Jamnabai was. 


a party to the conveyance in favour of the, 


defendants, it is clear. that the plaintiff's case 
must fail’ Even if there had: not been that 
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conveyance; there could-still remain the fact 
that Jamnabai being full.owner madea Will im 
favour ofSubhadrabai,and as long asthat Will 
remains unimpeached the plaintiff could not 
succeed even although he might have- been ¢ 
able to prove that he i ig the nearest dayadi of A 
Snbhadrabai. 5 

The result is the suit must be dismissed with 
costs ye sets). A 
4 "Buit diemsésed. 
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MADRAS HIGH COURT., 
SECOND CIvIL APPRAL No. 1245 ¢ or 1907. 
' August 25, 1918. 


- Present:—Mr. Justice Munro aná Mr. Jústice ` 


Abdur Rahim. em? 
“GUMMANA CHRTTY—Apesuaxr- 
4 à Lersus aa 


ABDU BEARI— RESPONDENT. te, 

Landlord and Tenant—Enhanced assessment, liability 
for—Maulgani ae affected by. mul- i 
ganidar, efect of. 

The landlord, and not the mulgant | tenant ï is. liable, 
to pay enhanced assessment to Government, eyen, 
though the assessment was increased in consequence 
of improvements made by the mulgantdar. - 

Babshetti v. Venkataramana 8, B. 154; Ranga V. Buba. 
Hegde, 4 B. 478 ; Secretary of Btate v. Ferndndes, 80 Mi 
375 ; 17 M. L. J 337 ; 2 M. LT. 820, followed. 7 


Second appeal against the decree. of” ‘the. 
District Court of South Canara, in A. S. No. 
276 of 1906, présented against the decree of, 
tke Court of the District Munsif of Puttar, 
in 0. S. No. 422 of 1905.. - 

Judgment.—The view. taken by the 
District Judge is in accordance with Babshetts. 
v. Venkataramana (1) and. Ranga v. ‘Buba. 
Hegde (2), which . was approved in. ‘The, 
Secretary of. State v. Fernandes (9). Even- 
if the assessment was increased in con- 
sequence of improvement made by the mul- 
gantdar,we do not think this.makes,any: 
difference, and we are not referred to- any: 
case in this country in | which it has been see 
that it does. ' cere 

_ The second ania: 18: diemissed with iste. 


; ‘Appias aimee, 
“ma B154 i i 
2) 4 B. 478. Tag f , 
Eas TTM. Le J. 897; Ta 830, 


f a an ort - 


for 
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| RMPEROE g: MAHESWARA: ‘KONDAYA. . 
(a0: 5 M L.-T. 184) aoe 


hep MADRAS: -HIGH {OOURT. x 
Opnicrsat-Raytson “OasE- No. = oF 1908... 
ee ~ October 29,- 1908. i , 
.- Present: —Mir; Justice Munro and. 
4 . Mr. Justice Pinhey. i 


EMPEROR—Panvnioxne - Po 


persus 
MAHESWARA. KON DAYA AND: ANOTHER— 
- RESPONDENTS. 

Oriminal Procedure Oode (Act V-of 1898), ss. 258, 
869; 408—Order of dicsharge—Judgment—Competency 
ofa Magistrate- after discharge to take fresh proceedings 
—Oonstruction of provisions of Code. 7 

A’ Magistrate who has. discharged an aconsed under 


< section 258 of the Criminal Procedure Code, can take’ 


fresh proceedings and idsue- process against the per-- 
son-discharged in respect of the same offence: without 
such order being set aside by a higher Oonrt. ` |, 

T Pet- “Pinhey, J.—A “Code must be Gandara. 
exhaustive on thé subject “with ‘which it deals and it 
is not-permissible to add to its: “provisions, O 

An ordèr of discharge is not a ‘judgment’, “AS 
judgment i ig an order ina trial. terminating i in either. 
the conviction or acquittal: of the aconsed: . 


- The principle of autrefois acquit can haveno appli. > 


cation where an accused is discharged under section- 
268, Oriminal Procedure Code, as there can be no trisl 
when the accused is discharged.’ ` 

A discharge not operating as an acquittal leaves’ the: 
matter af large for all purposes of Jadicial enquiry. 


Case referred for orders-of-the High Court? 
under section 438 of the Criminal-Procedure 
‘Code by-the Sessions -J udge of. Visaganstam 
in Case. No. 90 of 1908. -: : 

Judgment. ee 

Munto, J =I agree with.the views expres- 
ed. by the learned Chief Justice’ in Emperor y.. 
Ohinna Kaityoppa Gounden’ (1), and ` would 


` e answer. the: aacened ‘referred .to us in “the 


affirmative. z 

Pinhey, J The facts are naay set forth 
“in. the letter, of reference. -'The- - question. 
whether an order of discharge i ig a judgment. 
or not was-fully considered in it. Cases cited 


by the. Sessions : Judge, and the weight, of . 


authority- supports the view that such an, 
order is not a “judgment”. - Seeing that gec- 
tion 253, Criminal Procedure Code, -does not 
require a Magistrate to ‘record any. ‘Teagon, 
when discharging an .aceysed unless-he does 
‘go without taking all the evidence available 


- for the prosecution it is‘difficult to. see how: 


any other decision lan “be arrived at.. 
word “judgment” ” “not “defined: 
Criminal Procedure Code, but it is- sufficiently, 
clear from. sections 366 and 867 that it.is in- 


Suites to indicate thé final order in -a trial: 
1) 29 M. 123; 16M. L-J. 79 ;- 3 Cr L.J. ay 
aa 


The 
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in the, 


paa an 


terminating- in -either -the-. conviction: or 
acquittal ` of -the accused. The- principle: -of 
autrefors acquit. can- have:nd application as 
there can be no. trial: when ‘the accused is 
“discharged”... 
exhaustive on the subject with which it deals, 


andit ìs not permissible-to add -to` its provi-- 


sions., We can gather thatthe Legislature was 


not ignorant of the principle of. autrefots acquit.. 


It has indicated in the: Code: the- extent ‘to 
which it intended ‘that’ that doctrine - should: 


pe applied i in this country. ~It-is not open to. 


us byi interpretation to extend its application, 
-When sections 253 and 487; Criminal. Pro- 
adiro Code, are read together, it is clear that’ 


the legislature never intended that a Magis- 


trate -discharging an. accused should furnish’ 


him with a certificate of. immunity from, 


further molestation. 


As'observed above, section 253° ‘does not eae 


quire ‘the Magistrate‘ to give reasons for 
his order'in ordinary circumstances. Section 
437, - Criminal Procedure Code, makes no- 
reference to an “order” of discharge and 
does- not suggest the existence of any “order”, 


. that requires to be set aside. On: tho’ contrary. 


it-merely- “gives power to “certain Courts to 
order further. enquiry, and that. too, ni kah 
even giving notice.to the-persons discharged.. 

A discharge not operating as an acauittal 
leaves.the matter at large for all purposes: 
of judicial enquiry. 

It is no argument to say that the “powers 
conferred by the Code are too wide, and that, 


- Magistrates may. abuse them. ‘The. framers 


of the Code were presumably aware of the. 
fact.. The powers: conferred on Courts ‘of 
Appeal and Revision provide an' ‘adequate 
remedy for individual. indiscretions: The 
remedy for repeated 
part of Magistrates is the provision of. better 
Magistrates by Government,. and not the 
limitation of their’ powers by Judicial inter-_ 
pretation. 

‘The. question referred to us must bo answers 
ed inthe affirmative, and I would add that, 
ab in the “present case the Sessions’ Judge; 
after $ & perusal of the-record, has formed the 

opinion’ that the. Sub- Magistrate’s ee 
order’ (cancelling his order: of discharge)’ i 

‘right on the wee there” is no need for us 
to revise-it. 2 


. ao n e 
i S ` 
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A Code must be considered ' 


indiscretions ‘on’ the `, 
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__ SHRINTVASAYYA V. SITAMMA, 
a, - (s.o. 5M. L. T. 198.) , S 
> ae ‘ MADRAS ‘HIGH COURT. ©- ' 
' ‘Seooxp CIVIL ‘Apprat No. 1854 oF 1905. 
, August 27, 1908. 

Present: —Mr: J astice Munro and 
a ~- _ Mr. Justice Abdur Rahim. . 
~. SHRINIVASAYYA— APPELLANT 


“versus ` 


SITAMMA alias PADMAVADI AMMA- 


4 RESPONDENT. 
* Award—Whelher persons not parties to “the award 
can claim the benefit of tt—Trust. 


Persons not partios to an award, cannot enforce | 


any of its provisions in their fovour.- 
Where in an award, to which the members ‘of de- 
fendant’a family were parties and plaintiff was not, 


“ib was determined that defendant should pay, on ac-. | 


count of a debt due by his brother, a sum of Rg. 109 
to plaintiff : : 

> Held, ‘that this did not create any kasi in favour 
of thé plaintiff which he could legally enforce as 
against the defendant, bat was only a provision 
intended for the benefit of defendant’s brother. 

Chaudhri Hira Singh v. Chaudhri Ganga Sahai, 11 I 
A. 20; 6 A. 322, referred to. : 

Second appeal against- the decree of the 


- District Court of South Oanara in A. S. Nor 


142 of 1905 preserited against the ‘decree of 
the Court of the’ District Munsif of Manga- 
lore, i in O. 8. No. 112 of 1906; . 


Judgment.—We do not think that: 


there is any trust-in favour of- the plaintiff. 
. The creation of such a trust was rot within 
the scope of the reference ‘to, arbitration., 


Further, we domot think that in any case the 
. award creatės' a trust. The provision that’ 


the defendant should pay Rs.’ 100: (Rupees 
one hundred) to the present plaintiff on the 
responsihility of his share ‘of the ‘property, 
seems tous to have been inténded entirely 
for tha benefit’ of the defendant's brother. “16 
is clear that it was contemplated that not- 
withstanding the provision the present plain- 
tiff might proceed against the 
brother and recover from him, 
was no party to the award. He i is not bound 
by the award and,therefore. acquired no inter- 
est thereunder—Chaudhri Hera, 
Ohaudhri Ganga -Bahai (1).- 

: We, therefore, allow the appeal and dismiss 
the plaintiff's suit with costs throughout. _ 


A Si Appeal allowed. 
“(LY 111, A. 20; 6 A. 822. : 
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- RAJAH OF VENKATAGIRI. V, BAQHAPOUPY- OHINNA. 


defendant’s’ 
‘The plaintiff: 


Singh ve 


i 


NA 5 ML. T; 204), , 

MADRAS: HIGH COURT: 

“SEcoND CIVIL APPEAL No. 299 ‘or, 1906.: 1 
November 23, 1908. | 


yee 


ne Present: —Mr. Justice Miller and Mr. Justioe 


`~ Pinhey. -' 
RAJAH oF VENKATAGIRÌ—APPRLLÄNE 
versus 
` RACHAPOQDY OHINNA: SUBBADE’ a 
„AND ANOTHER — RÉSPONDSNTS. ` 


Contract: Act (IK of 1872), s. 16—Undue inflionce>. 
Landlordand tenant—Ewecution of ‘gabuliyat wherebyp 


_ tenants relinquish the status- of inamdars for. na cong, 


sideration— Burden of proof. ‘ 

.Where-it ‘appeared from the terma of qatar 
executed’ by the tenants to their landlord, that they, 
gave up the status of inamdars and’ agreed to- a: 
money rent. of double-the amount formerly payable 
for, the -land, and this for no consideration: , ge 

Held, that the contract was unconscionable, on 


‘the face of it and that the ‘burden of “proving, 


absence of undae influence lay, on the plaintiff‘ 4, 
Second appeal against the decree of the. 


i 


District Qourt of Guntur,. dated the, 20th. 


November 1905, in A. S. Nó. 14 of 1905, pre- 


_sented against- the decree of the Court of the: 


District Munsif of aha in: 0, 8. No. 353. 
of 1903. ~ - x 


.- Judgment. The hada: iù P 
“tank maniyams”-and “both the lower Courts 
have found -that they have ‘been held rent free’ 
by the-defendants” family for 40 or 50 years 
prior to 1897 on condition, that they’, spent 


the nominal rent (i. e.; Rs.40 per annum) in ~- 


repairs to the ‘village tank. : The ‘District 
Judge. has further found that the defendants’ 
story is true, viz., that in 1897 tho’ plaintiff's” 
tahsildar having received an offer ‘of Rs. 60°" 
per annum for the lands, without any right’ 


é to do go “auctioned the lands with the ‘result _ 


‘that the defandants in order to retain ‘thejr 
possession had to bid’ for an annual rent of 


Re. 80-2-0, and execute a gabuliyat for’ 10s i 


years in those'ternis. The plaintiff who’ is. 


_ the Rajah of Venkatagiri sues to recover’ ‘the 


rent with arrears and interest due under the 
qabuliyat. The defendants plead-that the’ 
contract was induced by “undue influence”. 7 
The District Judge finds the 
pleas proved and has dismissed the suit. 
On the facts found we are unable to; say: 


defendants? a 


that. the District Judge i is wrong. It is clearly, ; 


< impossible, ‘tp rule that the Venkatagiri. Rajan 1 


or his tahsíldar : did not. hold ‘a’ real‘or, ° 
apparent, authority over ‘the defendants: A 


4 clearly, do sQ, and: mast be deemed ‘to. D in 


wok: Iv). 


In re: w: P. TROUSDELL, <? > > nro 


position to dominate the wilt of the “defen. 


dants. _ - 

The next quéstion is witothor ihe “eontract . 
entered into appears on thé’face of it tobe 
unconacionable, It seems’ to ‘nus this is also, 


` ~olearly thé case. By’ ‘virtue. of -the., contract 


the defendants | give up the status of inamdars, 
and agree to money rent -of „double the 
amount formerly payable | for ` the land.’ ánd` 


this apparently for no. consideration what- g 
_ever..t ” < 
In the ‘eironmstanoes the Punden of prov- . 


ing that the contract was not induced by: 
undue influence lies ‘upon the plaintiff - (yide 


'Beotion 16 of the Indian Contract Act). We 


cannot ‘say that hehas-discharged the onus. 
The decision of the lower appellate Court 
must bé affirmed and the, -appeal . dismissed 
with costs, ; - 
Appeal dismissed: ` 
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(a.a. E-M: La T 204) 


OBIMINAL Revision Case No. 415 or 1908. 
CRIMINAL Revisiox “Permios No.-295- oF; 1908. 
November. 18;- -1903. ._- 
Present: :—Mr.: Justice Munro ai Mr. J We 
i «a. | Sankaran Nair:>+ - | 
Ta re W. P. TROUSDELL—Petmoxee~,. 


o AcouseD. |... AAN E 


Railways Act. (IX of 1830),’s. 169 —Acewsed tried 
for - offence , under Jirst part of the section—Procedure 


: for:summons cases followed—Oonviction for offence under 


the latter part. of the section—Warrant~ case—Proce- 


~- dure for. warrant cases not followed—Legality. 


~ Where the Magistrate proceeded against an aconsed 

asif the case was under the first part of section 100 ‘of 
the Railways Act and eventually. convicted- him un- 
der the latter part of that section, “which was'a War- ` 
rant case, and the procedure-for- warrant cages was 
not. followed : Held. that the conviction was illegal. - 


. Petition under sections 435 and 439 of the, 
Criminal” Procedure Code, praying” the High 
Court to revise the judgment’ of the Sub: 
Divisional Magistrate of Vellore Division; in 
Calendar Oase No. 43 of 1908. i 

Order.—In. this case the Magistrate 
nvpspededss in the first instance as if- ‘the case 
against the accused was andér the first part ` 
of section 100 of the Railways | Act, ‘and 
‘adopted the procedure ‘for summons cases. 
‘Eventually he’ ‘convicted the accused ander the”. 
latter part of the section, “though the’ offence 


contemplated by “that part is, a “warrant case - 


and ; the proceduré for Warrant. cases: was moh - 


Wi > - e 


INDIAN. CASER, 


MADRAS HIGH. OOURT.: eos unpaid purchase monsy—Introduction of equities ‘which 


- Al} 
VELAYUTHA CHETTI 9, GOVINDASAWHI, 


followed. The action of the Magistrate wa ` 
illegal; and the conviction is set ‘aside. The 
evidence warrants @ oonviction under the first - 
part of the section... We convict the accused 
of an offencé under the first ‘part -of the section 
and sentence him, in view of the fact that he 
has undérgone s: fortnight? 8 pekat, | to 


-pay a fine cf32 annas. _. 


I 


| 





w n s P: 
mo 


(a: <0. 6 M. L. T. 968). Ng; | 

: MADRAS HIGH COURT.. ae 

“Second, Crvit Aeprat No. 1162 or 1904. ° i 
“January 11,-1909. 


t 


~ Present:—Sir Arnold White. Chief Justice | 


and Mr. Justice Wallis. | 
VELAYUTHA CHETTI ann, OTHBRA— . 
Seas APPELLANTS >., - S, 
. versus. 
_GOVINDASAWMI NAICKEN— 
j t, RESPONDENT. `` 
; = of Property-Act (IV of 1682), s. 55 (4) (D) 
—Verdor-and: vendee—Statutory charge of. vendee for 


< override express statutory provision. 


-- ~ It is not open to Courts in- India tó introduce and 


‘enforce equities modifying the ae Bcd provisions of 


` the Statute Law. =, 


After the due execution of a conveyance, the vendee p 
is entitled to an unconditional decree for possession, 
even if he is found not to -have. „paid the whole of 
< the purchage-money. - 

_-Velayutha Chetty v. “Govindasawmi ` Naicker, 
80 M. 524; 17 M. L. J. 450; 3 M. L.T. 10-and” Qoodë 
Y , Burton, 1 Exch. 24, referred to.” ro Me 

Webby. Hacpherson, 30 I. A. 288 at p. 245; 81 0. 
57; 8 O. W. N. 41, followed. 

Shib Lal v. Bhigwan Das, 11 A. 244 at p. 251, riot 


- followed. 


_ Baijnath Bingh v. Paltu, 80 A.’ 125; A. W.N.’ (1908) 
88; 5 A. L. J. 96; explained and not followed. aM g 


‘Second appeal against the decree: of the - 


District Court of Coimbatore, in A.S. No. 175 
_ of: 1902, ‘presented against the-decree of the 
Court of.the District” Munsif of Erode, m0, 
"S. No. 102 of 1901.:- ae 

- Judgment.—tThis appeal [see, Vela- 
yutha Ohetty v. Govindasawmi Natzken-(1)}, . 
was ordered ‘‘to be: re-heard on the 
ground-that at the date. of the former hearin 
the appellant was dead and no one had beén 
-brought‘on the record to represent him. At 
“the re- -hearing : it was contended that we were 


`- wrong in ‘having giventhe vendee. who was 


found not to have paid the whole of the 


purchase money an unconditional decree for 
(1) 30 M. 524; NM L. J. 450;3 M L-T. 10... 
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possession ‘and: we were-referred to the sada 
decision in Baijnath Singh v: Paltu (2) im 


which it'was held that although a vendee © 


who has not paid the purchase money is 
entitled to maintain an action for possession’ 


against the vendor yet the vendor has an- 


_ equity arising out of the prirchase money dnd’ 


s 


that the proper decree is that; ifthe plaintiff. © 


pay the purchase ‘money within six months 
the property be delivered to him, and if he 
fail to do so his suit-do stand dismissed. The 
décision follows an obiter dictum of Mahmood, 
J., in Shib Lal v. Bhagwan, Das (8), that “in 
woase such as this in common with some 
other classes of cases, equities may exist in 
favour of the defendant, so as to subject the 
décree for possession to restrictions and 


i conditions appropriate to the circumstances 


of gach case.” Now the provisions of the 
Transfer of Property Act that after conveyance 
the vendee is entitled to possession. and that 
the vendor has a statutory charge on thé pro- 
perty for unpaid purchase money are perfectly 
clear, and the effect of the decision, in ong 


- > opinion, is, therefore, tooverride the provisions 
- of ‘the statute and to say that the vendee is 


not: entitled to` possession until he- pays the 
purchase ‘money’ and that the vendor is 


entitled to retain possession until he is paid. : 


With great’ respect we think‘it is not open 
to Courts of this’ country- to introduce and 
enforce equities modifying the provisions of 


_the Statute Law. In this connection we may. 
“refer to the language of Lord’ Davey deliver: ` 
ing’ the judgment of their Lordships of the | 


‘Judicial Committee in Webby. Macpherson 
(4) where he remarks that the law of India, 
speaking broadly, , knows 


perty in the sense in which that was under- 
stood when equity was administered by the: 
Court of Chancery in England. Even then if 
an unpaid vendor could set up such an equity 
in England either as to the land or the title 
deeds which would not appear io be the case, 


` [Goode v. Burton: (5)] that would not entitle 


us.to enforce such an equity here. With re: 
ference to the last cited case it is observed in 
“Dart’s V endors and Purchasers” page 731, 
that. whenan unpaid vendor is sued for pos- 
session of thé title deeds by the vendee his 
(2) 90.4. Tats A. W. N. (1908) 38. 5 A. L. J. 96. 
(3) 11 A. 244 at p. 251. 
~ (4) 30 I. A. 238 nt p. 245, 31 O. 67; 8 0. W. N-41. . 
(5 -1 Eroh, 24 


INDIAN OASER, 


nothing of the; 
distinction between legal and equitable pro- 


: “E1909 


proper course is to counter-tlaim: ‘for: thie: en 
forcement ‘of his lien. -If the present Odde: 
allowed of oounter-claims and the vendor had: 
so counter-claimed for the enforcement of his’ | 
charge we might have been at liberty-to‘do- 
as the-Allahabad Court has done, that is, to 
énforce -the unpaid vendors čharge by passing’ 
2 decree for foreclosure against: ‘the: mene 
‘Dut-that-is not the case before us." : - z 
:-:Another point taken at'the re-hearing was: 


_ that even allowing due weight to Ex. G, which: 


was not considered by the District’ Judge, 
there-is other’ evidence that the, 4th ‘défen-' 
dant’s possession was adverse to the plaintiff,’ 
and that under these circumstances we ought- 
to either affirm the judgment of the District 
Judge or call for a fresh “finding. We think: 
that,.as the District Judge has failed to con- 
sider Ex. G, the latter will be the -better 
course, and have resolved to call for a fresh 
finding as to whether the'suit is barred by 
limitation on the evidence i on record. . 

Findings should be submitted within , six’ 
weeks and seven days. will bé allowed for 
filing objections. 

ys Lee Finding called for. 


|] 
z 





(8. c. 5 M: L. I. 207.) 
MADRAS, HIGH COURT,... . 
ORIMINAL Appeat No. 578 or 1908. 
“November 17, 1908. - - 
Present: — Mr. Justice Munro and” 
“Mr. J ustice- Sankaran Nair. | 
In re > RITHER KHAN AND ANOTHER— 
APPELLANTS. 4 : 
Penal Code (Act XLV of 1860), 8. 800 -Ewc. IV — ` 
Murder—Want of sufficient evidence of motte to commst 
murder—Culpable homicide not amounting to murder. 
Where, in a charge of ‘murder it was proved that 


‘there was a fight between the acctsed and the 


deceased person in the -course of which the latter 
received injuries and died, but there was not sufficient ` 
evidence of the cause of the fight or of the motive that- 
induced’ the accused to. deliberately murder, the: 
deceased: - 

Held, that the accused might roper be. iriver 
the benefit of ‘the fourth exception». to ‘section - 
300, Indian . Penal Code, and convicted. of, the 
offence of culpable homicide not amóunting — to, 
murder. : 


- Appeal against the sentence of the Court 
of Session of Salem Division, in Case No. 59 


‘of the Calendar for 1908.. 


Judgment.—wWe have no “doubt that 
the deceased died owing to injuries caused by 
the appellants. We think, however,. thatthe 


t 


Yot:tV] 
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effence amounts’.only to ‘culpable homicide, 
not amounting to murder:, It’ ssems clear. 
that there was,a.fight between the, deceased. 
and the appellants, -and that’ as the pro-; 


secution evidence itself shows, the deceased- 
struck the first blow. -What the cause of the, 


fight was we-can only conjecture but there, 
is no sufficient-evidence to prove. any motive 


sufficient to induce the appellants to. deliber-..: 


ately murder the deceased. -. We, think the 
appellants may properly be given the benefit 
of the fourth exception to section 300, Indian 
Penal Code. We, therpfore,.acquit the .ap- 
pellants of murder ‘and find‘them gnuilty‘of. 
culpable homicide not amounting to murder. 


We sentence ‘each of the appellants to seven. 


< years rigorous imprisonment. : 
Senionc reduced: 





' (s; c. 5 M. L. T. 207.) - 
MADRAS HIGH COURT. ° 
CRIMINAL Revision .No:,397 oF 1908.. 
November 13,°1908. a 
Present: —Mr,. Justice ‘Abdur Rahim. 
‘In re VENKETARAMIAH AND ANOTHER— 
.PETITIONERSE. 

<. Penal Oodel Act XLP of 1860), s. 899-—TLicenses of boate 
-men taken away by accused—Boatmen in consequence not 
permitted to go beyond a,certain stage in the channel by 
the: authorities —Whether accused guilty of wrongful 
restraint—Intention of Legislature. >` 
” Where ‘the accused took away ' the’ licenses from _ 
boatmen with the result that the boatmen were not 
permitted by the, authorities to ply their boats beyond 
a certain stage in the channel: Held, -that it did not 
amount to the offence of wrongfil restraint: under 
section 389, Indian Penal Code. Seotion 839 of the 
Penal Code contemplates -obstructions . 
. able directly to,the person charged. The legislature 

did not intend to: include within the scope of the 

seotion- an act which .in its remote and indirect 

consequence might obstruct dane free - movement of .a 

person. 


Petition under saction’ 435 and 439.. of. the 
‘Criminal Procedure Code; praying the High. 
Court to revise the judgment. of the Tempo- 
ary ‘Deputy Magistrate of“ Ongole Division, 
in Criminal Appeal No. 23 of 1908, presented 
against thé judgment of the Stationary Sub: 
oy ain of Ongole, in CG. O. No. 29 of 1908. 

rder.—There can’be no doubt ‘that: the 

facts found, namely that. the-accused “took : 

away the boat ` licenses‘. from the.*boatmén 

. with the result that the authorities” did not 
‘parmit,the bost- to -proceed -further-up -the ` 

obannel,: do .not ~ constitute an’ offence’ of 
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VENKATASKN. OHETTY 0.°BTHIRAJAMMAH, | 
Heréthe ` 


_ Wrongfal restraint or confinement. , 


` act of the accused did not cause the restraint 


though itled-to the boat being detained by other 
persons. What section 339, Indian Penal Code, 
contemplates is that there ist be obstruction 
altribtitable directly to the ‘person charged, 
and the legislature apparently did not intend 
to include within the scope of the- section an 
act which in its remote and indiréct con- 
sequence: might obstract the free, movement 
of a person. 

‘The: conviction and zenlanós husi. be set 
aside and the fine if paid be refunded: 


a Conviction sok aside. 


©. (8.0.5 M. L. T. 208.) 
MADRAS .HIGH: COURT. | 
ORIGINAL Crm Suir Arrear No.’ 40 or 1908. 
F November 11,- 1908. 
Pena :— Si Arnold White, Kr., Chief 
Justice, -and Mr. Justice Miller. 
M. N. VENKATASAN CHETTY— 
APPELLANT 
versus 
ie K. ETHİRAJAMMAH—RESPONDENT. 

: Guardians and Words Act (IX of 1890)— Appointment 
of ons of the relations as,guardian—Petition of another 
relation who was ieferred, | to a separate petition—Res 
judicata—Hindu [aw—Guardranskip—Preference of 
paternal grand-uncle to father's mother- Discretion: 

_ A petition by one of the relations of the minor to 

be appointed a guardian in preference to another,, 

who was-appointed already, ia not barred by res judi. 
` cata when at the time of the appointment the former 
was referred to a separate petition. | 

. Assuming that the , paternal ‘grand-uncle has. 
preference over the father’s mother to „be ape 

‘pointed as guardian ‘of: the minor ' undor Hindun 
Law, it is not the only “consideration by , which the 
Oourt .is`to bé guided. Courts have a discretion 
to appoint a person other than -the one ‘who on 
-the, ground of relationship may have a prior 
claim. ~ 

- Appeal from the order ofthe Hon’ble Mr. 

‘Justice Wallis, dated the 9th July, 1908, in 
the Ordinary Jurisdiction . of High Court, in. 
0. P. No. 62 of 1908.. - 

-Judgment.—WwWe agree with Wallis, 

J., that -the question of the ‘claim óf K; 

Ethirajamsh, who is ‘the mother of the father 
of the minor, to be appointed guardian’ of ‘the, 
Person of the minor ‘is not’ res judicata’ by 
reason of Boddam, J.’s order of February. 18th 
1908: »We see no reason for not accepting 
the statement of Mr. ; Balakrisna Chetty in 


baw 


< 


m 


iid 
' AMIN work». MEDAN HUSSAIN. | 


his affidavit dated July 27th 1908, that 
Boddam, J., referred Ethirdjameh to a fresh 
petition for the guardian of the person of the 
minor. 
oMr. Rangechariar has contended that 
dnder the Hindu Law Varadarajulu Naidoo 
- who is willing to be appointed guardian of 
the person and who is a paternal grand-unele 
of thé minor is entitled. to be appointed in 
priority to Ethirajamah. Assuming that the 
paternal grand-uncle has a preference over 
the father’s mother, this is: not the only 
considération by which the- Court has to be 
guided in considering the question .of the 
appointment of a guardian. The Court has 
a discretion. to appoint a person other than 


a the party, who, on theground of relationship, 5 


may have a prior claim. 

We are not prepared tonsa that Wallis, 
J., was wrong. in the way he exercised his 
discretion i in,this case.” ` 

The appeal is dismissed with costs. 4 

_ Appeal dismissed. 


Pat at 





(s. c. 6 M'L. T. 265.) 
MADRAS HIGH COURT: 
Cray ‘Ruvision Petition No. 533 or 1906. 
` December 22, 1908. 
S |- Present:—Mr. Justice Munro; 
-AMIN MIRAN SAHIB AND ỌOTHBRS— 
wt . PETITIONERS 
5 versus : 
MEDAN HUSSAIN SAHIB—Resronpent. 
“Religious Endowments Act (XX of 1868), ss. 14, 18— 
Banction to matitute suit, when required. 
‘Under the Religious Endowznents ‘Act (XX of 1868) 
ction to institute a suit is required under séc- 
po 18 if the proposed action is -against trustees, 
managerd or superintendents of a religious endow- 
tient in their capacity as such trustees, managers 
or supérintengonts. - The Act makos no other provi: 
. ‘sion for the bringing of suits. 
Petition - under section . 622, C. P. 0. 
praying., the High, Court’ to revise the order 
at the. District: Court of Kurnool, in O, P. No. 
91 of 1902, dated 23rd April’ 1908. : 
‘Judgment.—tif the suit for which 
‘Sanction has’ been granted was s suit, under 


“ee section "14 of the Religious Endowments Act 


there “would be no ground for interference 
nder. section 622, C. P. O. But it is clear 
from _ the paren ‘for. sanction that the 
i guit for which sanction is sought is not the 
< gajnst .the defendants -as. trustees, 
Sis or ‘sdperinténdents of the mosqud 
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or as members of Comintitee. It is only suck 
suits that are contemplated by section 14 of 
the’ Religions Endowments Act and it is not 
shown that the Act makes any other provision 
for the bringing of suits. It is for ‘the 
institution of suits referred to in section 14 
that sanction is required under-section 18. 
The District Judge has; therefore, no jfirisdic- 
tion to grant sanction in the present caso 
and the sanction isset aside with costs. `` 


Sanction set “aside. | 





Ka X č ) 
YOT dau ee i 
E MADRAS HIGH. COURT.. 3 
T Seddon: CIVIL APPrAL No. 394 oF 1906. 
- January 21, 1909. 
Presont: :—Mr. Justice Miller and Mr: J mates 
- Abdur Rahim. 
AMBALAVANA PANDARA? SANNADHI 
GK —-PLapsrtvr APPELLANT ie 
$ versus.” We oar 
_BINGARAVELD. PILLAI _AND oTHERs— ; 


DEFENDANTS—RESPONDENTS: " 
s3 April- Practica—Effoct of not ‘taking . a point in the 


- grounds of second appeal. 


- A point, ‘not. taken in- the grounds ` of second ; | 

appeal, can not be argued at the hearing. - + 
Second appeal against the decree’ of tha 

District - Court of Tanjore in A.:8. No; 1409 


-~ of 1905, presented against the decrée ‘of the 


Court of the District Munsif, Mayavaram, ` in 
O. S. No: 200 of 1904. ° ‘ 
Judgment.—tThe first _ question vis 
whether the plaintiff can sue on` ‘the instru 
ment. This question , has been decided in 
Ramanwa Aryénger v. Sadagopa’ Atyengar: <1) 
and Subramania Tevan v. Arunachala Tevan(2) 
against the view contended, by the appellant . 
and we follow those cases. : 
-The other question raised is.” whether the : 
plaintiff's suit can be dealt with-as a suit ‘for 
‘the recovery of the alleged loan apart -from - 
the instrument. . There is “no suggestion “of 
this case even in the grounds of second appeal 
and we cannot pllow the ‘question to be argued 
now. - 
-The sonia appeal is dismissed- with costa. , 
. The memorandum - of objections ` „is nob : 
moved and i is aii with costs. 


yoo 


yi Jy) 
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“NARATANASWHY NAIDU v. GCTTMUŘÄLU SITARAMAYYA.. 


Crs av iG Ae. b. 5M D. T. DIDI). 


‘s MADRAS ‘HIGH ' GOURT. . ata 
p Oirnn Revision. PETITION. No. 334 0 or 1908. 
PENE idanuary t5, 1909. 0- 0. 

= Pragi Mr; Justice Abdur Rahim. 


v. Roja“ Vënata Bapa a) ‘it was held ~ 
. that ‘the trees- ‘on patta lands were thé exclu- 
sive property of ryots having occupancy rights, 


` and this ruling is modified to some- extent in 


G NARAYANASAWMY NAIDU, RECEVAR,’ 


9, DUD AY OUR ESTATE—PLAINTIFF - « 


a i i a 


İQOTTIMUKALU SITARAMATYA aab. 


-1 . ANOTREER— RESPONDESTS, `> 
yLandlord and, , tenant—Fallen trees, ownership of. < ` 
<. Trees inu zamindari that fall-to the ground from ` 
datura] causes belong to the- ryot and not to the 
dtthindar. 
“Petition utider’ section 25 of Act IX, of 
887, praying the- High: ‘Court’ to revise the 
lecree of the Court of the “District Munsif a 
: ‘Tanuka, dated’ 21st November: 1907, in Small 
Sause Suit No. 1041 of 1907. 
“Facts.—The facts of the case are ‘fally 
gèt. forth in the. following: ‘Jndgment | of ‘the 
District Munsif: - 
“2. Suit for Rs. 47-9- 6, -madè up an Rs. 35; 
Brice of trees, and - Rs.. 12-9-6 interest.” ` 


eee 


the recent case reported in the case of Rodda 
Godéappay. The Maharaja of Vizianagaram (2) 
it being held i in this casethat the serhindar, by 
reason of kis intérestasreversioner and for the 


- Purpose of - Thaintaining the saleable-value of 


the holding; is entitled to: ‘restrain the ryok 
‘from -cutting fruit trees.‘ It ‘seems to me that, 
after the trees Have fallen by the natural’ 
Causes, there remains no’ interest ‘of the 
zemitidar’ to'be protected, and that, “in - such- 
„cases, the' ryot is entitled- to utilize the trées’ 
hitnéelf. ‘The village Karnam, plaintiff's first 
- Witness; says that it 18. customary,’ for. ithe 
fyoth’ themselves tó use the wood,of such ` 


- fallen tr. es, and that they were not being put: 


at 12 per cent. per annum, in shape ‘of dam- : 


° Agos. The-allegations in the plaint are: —The 
wind fallen “mango, trees in zamin seFayott 
Ind No., 19 were put up to sale and in that 
gale the lst defendant purchased the same . 

~ dn 8th November 1904 for Rs. 35-0-0. ` But 
when hé was asked to pay the rent, he refused 
to pay it, stating that the 2nd. defendant ap: 
propriated: the treés to: his use. i 

“3! The defendants filed: written “satemené. 

“The pleas are that 1st defendant,’ no. doubt, 

ph chased the fallen trees, but he was ‘ob- 
oted ` from - ‘taking them “by the patta- 
holdan who is 2nd: ‘defendant’ g. daughter 

: BangārjaH, and that, under. the law; the- 

E ee or tenant is entitled: to the trees. ay 
4:"Theé points fòr determination are:— “| 

woe “Was ‘Ist: “defendant obatricted- from 
9 taking the trees by-the pattadar. P.; 

ng; ‘Had plaintiff any ‘interest in the treda ` 
* after ‘they had-fallen in a storm, and. 
to soh, 


a 


mu” 


LH 
Aka 


J Gs hot the ‘pattadar. entitled 
` ` treen exclusively ie. ee 


T 
5: Ti is oleat upon. the evidence. thats lat 
gféridant wag: ‘obstructéd: fron taking the 
trees by’ the pattadar’s: Aather,. Acting., ‘on 
half of th pattadar; 1 must: find „the ` lst 
py for “Lats defendant. 
$. There iq Apparently | no “decided “case. 


. 


relaing +0 fallen. trees, In “Karkarla. Abbeyva i 


7 


uypito' sale by. the zemindar:' I must, -therefore, 


` fnd the 2nd point also against plaintiff. 


BE 7. Buit is dismissed with costs.” :* 

- Judgment.—1 think the decision of 
. the'Munsif is in accord with the rulings of 
this, Court. [See Karkarla Abbeyya v. Roja’ 
Vengata’ Pappayya (1) and Narayana Aiyens 
gar: vy. -Orr (3)]> In the case of Bodda 
Goildappa v. The: Maharaja of Vizianagaram, 
(2)' relied on by”, the petitioner, the question 
for decision is expressly” confined to the right 
of the ryct to cut growing trees to the detri 
ment: of ‘the revérsionary interest of the 


` zemindar, and the learned Judges upon that 


ground steer clear of the cases of Karkarla 
Abbeyya v. Raja . Vengata Pappayya (1): 

. Narayana Atyengar-v. Orr (9) whiah lay 
down . that the property -in the. trees „be- 
longs | to the occupancy.tenant and not to ‘the. 
gemindar in the absenée of proof -of a apecial 
-custom to the contrary. This petition i is ‘diss 
thissed with. costs. 

es : Petition dismissed: 
ni 245 16 M. Led T: 
17M. L. J. 64; 80 M. 185 2M aot 

TO) aaa Sat pa 256. 
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ABBAKK® 0. KRISHNAYYA. 

(s c. 5 M. L. T. 246 ; 82 M. 534) 
MADRAS HIGH COURT. 
-MISCELLANEOUS CIvIL APPBAL No. 114 
or 1908. - 7> 
February 17, 1909. 
Present:—Mr.-Justice Munro ard 


w 


Mr. Justice Abdur Rahim: stds 


-ABBAKKE—P atstire—APPELLART ` 


versus a 


B. KRISHNAYYA—Derenpant— 
. ResPONDENT 

Transfer of Property Act (IV of 1882), ss. 88, 89, 90 
Mortgage, suit to enforce—Personal liability of snort 
gagor— Proper procedure to follow’ wm such suits— 
Competency of Court to decide in first instance the 
question of personal. liabslity—Jurisdiction—Re-opening 
of -question—Resr-jucieata, 

. Bection 90, read with sections 88 and 89 of the 
Transfer of Property Act. shows that the proper 

. procedure to follow in mortgage suits is ‘to post- 
pone’ the consideration of the right of the plaintiff to 
sell defendant’s properties, other than the mortgaged 
, property until the need for it has actually arisen. — , 

Husaheb Zaman Khan v. Inayat- til-lah, 14 A. 518; 
Batak Nath v. Pitambar, 13 A. 860; Malaiperumal. v 
Nachiappa, 5 M. L. J: 294, Chands Charan Roy Chou- 
dhri v: Ambika Charan Dutt, 31 O. 792, referred to. 

- But where the question ‘of personal liability of a 
mortgagor was originally put directly ‘in issue at the 
trial of the suit-to'enforca the mortgage and ex- 
prossly adjudicated upon and negatived- 

,-Held, that the: decrec-holder could not apply 
andor section 90'of the Transfer of Property Act, 

: on“ finding the sale-proceeds of the mortgaged pro- 
perty insufficient to satisfy his ducs, and that the 
_ Ye-opening of the question of personal. liability was 
clearly barred by the principle of res judicata. 4 
The Court is competent to decide in the first 
instance the question of the mortgagor’s personal 
` Viability, and there is nothing to warrant the con- 
tention that ib acquires jurisdiction to deal with 
that: question only after the security has been sold 
and its sale proceeds are found to’ be insufficient. 
' Batak Nath v. Pitambar Das, 18 A. 360, referred to. 
” Appeal against the order of the District 
Court of South Canara, dated 12th December 
1907, in E. P. No. 87 of 1907 (O: S. No. 19 of 
1904 on the file of the Subordinate Judge’ 8 
Court of South Canara). 
Judgment.—We think the order of 
the District Judge is right and that the deci- 
sions in Musaheb Zaman Khan v. Inayat-ul- 
slah (1) and Chandi Oharan Roy Ohoudhré v. 
“Ambika Oharan Dutt (2) do not support the 
proposition which the -appellant must es- 
‘tablish if he wishes to succeed. Thosecasesdo 
not lay down that where the question of 
personal liability -of a mortgagor or his 
assignee was originally put directly in 
issue at the trial of the action “and expressly 
adjudicated upon and negatived and the 
‘() 14A. 518. (2) 810. 792. 
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‘Trace 
decree which is in accordance with guêh 
ndjudication i3 allowed to stand as’ final, even 


in such a case the decree-holder finding the 
sale-proceeds of the mortgaged property to be 


| insufficient to satisfy his dueg can apply under 


section 90, ‘Transfer of Property Act, for an 
order for ‘the. Sale of- the property of the 
person whose personal liability for the debt 
he sought to establish in the suit but faired. 
We think there opening of the question would 


-be clearly ‘barred under -the above circum- 


stances by the principle of res judicata-and the 


learned Judges who decided Musaheb Zaman H 


Khan v. Inayat-ul-lah (1) seem to,recpgnise. 
this as they do not question the soundness. 
of the decision in Batak Nath-v. Pitambar 
Das (3). The learned Vakil who appeared 
for the appellant was driven in order ‘to 
maintain his ground to contend that’ in a 
suit to enforce a mortgage the Court is not 
competent to decide in the first instance the. 


_ question of the personal liability of the de-- 
“fendant although the parties themselves have 


asked for such a decision and that it acquires 
jurisdiction to deal with that questiono nly, 
after the security has been sold and its Bale- 
proceeds are found to be insufficient. It is 
enough to say that there is nothing in reason 
or in the Code to warrant such a contention., 
No doubtsection 90 read with sections 88 and 
89.shows that the proper procedure ‘to follow 
in mortgage suits is to postpone the. consi-. 
deration: of the right. of the plaintiff to sell the» 


properties of the defendant until the.need for ` 
it has actually arisen, and that is all that is 


pointed ont in Musaheb Zaman Khanv. Inayat- 
ul-lah (1), Batak Nath v. Pitambar Das (8), 

Malaiperumal Iyengar v. Nachtappa Chetty: (4) 
and Ohandt Okaran Roy Choudhri v. Ambika 
Okaran Dutt (2). But that is not sufficient for 
the appellant’ 8 purpose and we arenot prepared 
to go further and to say that the decision i in 
the first instance on the .qnestion of ‘the 


personal liability of the 2nd defendantiis to . 
‘As re- - 


be-regarded asof no effect inlaw. - 
gards the construction of the decree we have 
no doubt reading it in the-light of the judg- 


‘ment and the pleadings ‘that it clearly nega-° 


tived the right of the appellant ` to hold ‘the 


` 2nd defendant personally liable for the debt 


to ‘any extent whatever. E 


costs. 3 h mh 
- Appeal dismissed? 


(8) 184.800. (4) BML. J. 294, 


The appeal fails and is dismissed . with 4 


Vor.: Iv] 


+ (s c. 5 M. L. T. 211.) ' 
MADRAS HIGH COURT. 
Szooxp Cry Appeat NO. 263 oF- 1905. 
; May 7, 1906. 
. Present: — Sir Arnold ‘White; KT., Chief 
‘ : Justice, and. Mr. Justice Wallis. 
_ SRINIVASA RAGHAVA DIKSHADAR 
AND GTHERS—APPELLANTS 
tersus 4 


RAN GASAWMI. ATYENGAR AND: ‘OTHERA— 


RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, arts. 83; 110, 
118, 116— Suit -for payment of money on breach’ of. 
éontract—Specific performance —Lsmitation. fi 

A deed of exchange contained the following ` “pro- 
vision:—There is no dispute’ in respeot of the ‘sald 
lands. If disputes should.so arise, the respective 
party should be answerable to the extent of his 


- private property:” 


-Held, that a suit brought by plaintiff, who 
was deprived of some of the lands acquired’ by 
the exchange, within six years from the date of the 


deprivation was within time and that the suit was 


governed by article 116 read with article 83 and 
one article 113 of the Limitation Act (XV of 
1 ; 

Suits for ‘failure to pay money according to con- 
tract are suits for compensation for breach of contract 


‘and not suits for specific performance. 


Second appeal against the decree of the 
District Court of Tanjore, in A. S. No: 538 
of 1904, presented against the decree of the 
Court of the District Munsif of ang ah, 
in 0. S. No. 292 of 1902. .; 


Judgment.—in this case there had 
been an exchange` of lands between the 
parties and the exchange deed (Hx. A) 
which’ is a registered document, contains 
the following ‘provisions :— ‘There is no 
dispute in respect of the said lands. If 
disputes should so arise, the respective party 
should be answerable ‘to the extent of his 
private property.’ The plaintiff was sub- 


‘seduently deprived of some of the lands 


acquired by the. exchange ‘and brings ‘this 
suit upon the above covenant more than 
three but less than six years, after the date 
of deprivation. The lower, Courts:have dis- 
missed the suit with costs’ on the fact’ that 
it is barred by article 113 of the Limitation 
Act asa suit for specifio’performance of & 
contract. Itis no doubt true that article 110 
of the Limitation’ Aot regarding ‘contracts 


‘in writing registered does ‘not apply to suits 
‘for specific performance of such contracts 
. -bub only to suits for compensation for the 
_. ~bfeach ‘of them. It is, however, well settled 
that suits such as’ this for failure to pay 
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BANGANADHAM V. BALARAMA, 


money according to -oontract are to be re- 
garded as'suits for compensation for breach 
of contract and not as suits for specific 


` performance (See Mitra’s * Limitation Act’ 
' Ath edition, p. 941 and the authorities there. 


cited). The lower Courts were, therefore, 
wrong in applying article 113 of the Limit-, 
ation Act to the present case. It is, how- 
ever, further argued that. the provisions 
above cited amount to a covenant for title 


" ‘and ‘that the breach -must be considered to 


have occurred as-and from the date of the 
deed (Ex. A) which in this case was more 
than six years before the institution of the 
suit. This is no doubt so in the absence of 
a special: contract (Dart on the “Law of 
Vendors and Puichasers,’ Vol. II p. 788) ; 
but we think that in, this case there was a 
special -contract. to indemnify the party as 
and when the déprivation took place. Under 
article 116 of the Limitation Act read with 
article 83 of the , Act, the plaintiff in the pre- © 


-sent case-had six years from the date when 


he was actually damnified and the suit was - 
within, time. The decrees of the lower 
‘Courts must be reversed and the suit re- 
manded to the District Munsif for disposal 
according to law. Costs will abide the event, 
As regards the third respondent, however, 


_ the appeal is not weet: ‘and must be ae 


missed with costs.’ 
‘ Decree rä. 





(s. ¢.-6 M. L. T. 247.) 
MADRAS HIGH OOURT, 
| Seconp Civit Arrear No. 119 or 1908. 
February 17; 1909. 
Present:—-Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 


NYAPATI RANGANADHAM PANTULU 


- ae PARANDAN o PPLE 
versus i 

NYAPATI. BALARAMA DOSS- Prale 
| — RESPONDENT. 

Vendor aud Purchaser—Agreement to pay scnsttietds 


tion to third party—Maintainability of, sum on non-pays 
ment, 


? 


“A gold cortain "property" to B who sére to 


pay the tonsideration to O; a oreditor of the ‚vendor. 
On non-payment by'B, o- gət'a decree against At 


' Held, that A was entitléd to maintain a suit against 


B for recovery of the consideration with interest. 
Doraisinga Tevar v. Arunachalam Chetti, 23 M. 441, 
followed. 


Appel against he deere of the, District 


t = 
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Court of Ganjam, dated the 3rd February 1908, 
in A. S. No. 269 of 1907, presented against 


the decree of the Court of the District Mungit: 


of Sompeta, in O. S. No. 312 of 1907. ; 

Judgment.—tThe 1st plaintiff and his 
brother sold certain property to the fist de- 
fendant. The lst defendant instead of paying 
the consideration to the vendors agreed to 
pay the consideration to a creditor of the 
vendors. ' This agrsement was in 1699. Up 
to 1902, the first defendant had not paid the 
creditor. . The creditor brought a suit in 


-1902 and got a decree against the plaintiff. - 


The plaintiff now sues to recover the considera- 
tion with interest, The question is whether 
the-suit is maintainable; and on the facts 
above stated we are clearly of opinion that 
‘itis. The case is in essential on all fours 
with the case of Dorasinga Tear v. Aruna- 
chalam Ohetti(1). We, therefore, dismiss this 
appeal with costs. 


; Appeal dismissed. 
_ (1) 28 M. 441. 





. (Bo. BM. L. Teal) 7 
NA MADRAS HIGH COURT.. i 
Secoxp OrviL Arrear Nos. 853 To 863 or 1908 
h . + October 29, 1908. - Wr 
- -Present:—Sir Arnold White, KT., Chief 
_ Justice and Mr. Justice Miller. 
S. APPASAMI AIYER AND ANOTHER— 
: APPELLANTS 
; t6rsus - 
SHUNMUGATHA ODAYAN AND orugrs— 
. RESPONDENTS. 
: Rent Recovery Act (Mad. VIII of 1885), s. 11—Rate 
of rent wnascertainable —Power of Court to fix ‘just 
rent—Stipulation in pattah to compensate landlord for 


loss by theft and payment by tenant of Superintendent's 
Jeee- < 4 
The power conferred by the second paragraph 
of the-proviso to olause III of section 11 of the 

Madras Rent Recovery Act is not controlled by the 
firat paragraph of the proviso. 3 : $ 

Where tho rate of rent cannot bo determined 
according-to the rates -established or paid for 
neighbouring lands of similar doséription and quality, 
the Court can" decree such .rate as appoars to it to 
be ‘just.’ i 

Stipulations in a patfah making the tenant Liablo 
to compensate tho landlord for loss by theft or for 
superintendent’s fees are not bindmg on the tenant 
and are nót such ak he is bound to accept. 

Second appeals against the decrees of the 
District Court of Tanjore, in A.S, Nos. 1300 
to 1308, 1310 and 1311 of 1905, presented 


against- the. decisions of the Court of the 
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“to do this? In our opinion ` the 
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Sub-Collector of the Kumbakonam Division, ` 
in Summary Suits Nos. 121 to 124, -127, 
130, 133, 135, 138, 144 and 146 of 1905, 
respectively. _ 

Order.—Although the judgment of the 
Sub-Collector, which was approved of in 
general terms, and affirmed by the _District 
Judge, contains indications- that. he ‘based’ 
his decision on the ground that the evidence - 
showed an implied contract arising from the 
course of dealing between the parties, the 
Sub-Collector nowhere expressly states that 
he bases his decision on this ground. 

This being so we think the case must go 
back to the lower-appellate Court for a 
finding on the evidence on record or any 
further- evidence which the lower appellate. 
Court may think fit to admit on the follow- 
‘ing issue :—“ Was there an implied con- 
tract that the rate of rent should be ‘on 
the basis of a lump rentalof Rs. 500 per 
fesli béing payable on the punja, tope, and 
samudayam lands of the village, or on some. 
cther, and if so, on what basis?” | : 

~ If the lower appellate Court is of opinion 

that there was no implied contract, the 
‘Court is asked to record a finding’ as to 
the rate of rent in accordance with the 
‘provision of section 11 of the Rent Re- 
covery Act. 4g 

After the return of the- finding the Court 
delivered the following a 

Judgment.—We accept the finding 


_of the District Judge on the first issue. 


On the 2nd issue the learned Judge was 
asked to record a finding as to the rate`of ` 
rent in accordance with’ the provisions of 
section 11 of Madras Act; VIII of 1865. 

In his finding, as we read it, he holds 
in effect that the rate of rent cannot be. 
determined according to the rates established 
or paid for neighbouring lands of similar 
description and quality. Having so held, 
he decreed such rate as appearéd to him to 
be “ just.” ~The - question is, was ib open 
to him under the provisions of eection 11 
power 
conferred by. the second paragraph of the 
proviso to clause III, is not controlled by 
the -first paragraph of the proviso’ and the 
power .ef the Cóurt to assess a “just” 
rent is not limited to cases where -rate 


“has been determined under clause III,. and 


one of the parties was dissatisfied there- ` 
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with, and ‘a ‘claim that the rent should be 
discharged according to the waram has 
been made. - As according -to the finding it 


“was not suggested that there -was any waram 
‘as defined in the section applicable to punja 
lands, we-think we are warranted in hold- : 


ing that the waram could not be ascertained 
within the meaning of the-section, and-.in 
this view. we hold that the learned Judge 
had jurisdiction to decree a “just” rent. 


‘The section_is inartistically drafted and by 


mo means easy to construe, but any other 
construction than that which we have adopted 
would bring about a dead-lock. Wo are 
not prepared to say that the rent 2s de- 
creed by the learned Judge’ was not a‘ “just” 
‘rent and we accordingly accept the finding ' 
on the 2nd issue. 

We agree with the Coils below that the 
provision ‘in’ Glause 2 as to the tenant’s 


-liability to compensate -the landlord for loss 


“by theft and the provision in clause 6 as 


to payment by the tenant of superintendent’s 


- . fees were not such as the tenant was bound 


Pandak; —Mr. Justice Manro and Mr. Janis | i 
; - of the District Judge confirmed the finding 


to accept. 

The result will be that thə decrees - of the 
lower appellate „Court will be modified in 
accordance with the findings. Each party 
will bear his own costs in ‘this and in the. 
lower appellate Court. ` 


~ Decrees modified. 





(s. c. 5 M. L. T, 214) £ A 
’ MADRAS HIGH COURT. 
Sscoxp,Crvin APPBAL No. 1157 of 1905. 
September 29, 1908. 


. -Pinhey. . 
SAMU IYENGAR—PLAINTIFE—ÅPPELLANT 
versus. 

Tue SECRETARY or STATE ror INDIA 
“In COUNCIL, THROUGH THE OOLLEOTOR- 
or TINNEVELLY—Dersxpant—~ 

: "Respondent. 

Water rate—Power of Collector to flv amount of 
prohibitor y rater-rate—Levy of inate rate as penalty— ` 
Madras Act (VIL of 1865). 

The fact that Government was entitled to charge 
prolibitory water-rate merely as a.penalty for the 
non-construction of a weir, ordered” to be. con- 
structed over a private tank, would not take away 


its right to charge water rate for the use of Gov- - 


ernment water 
Second appeal against the decree of the 


District Court of Tinnevelly,in A. 8. No. 434 


‘constructed a private tank in 1886. 


of 1904, resend? - against the -decree of ` 
the Court of the District Munsif of Srivilli- 


_puthur.in O. 8. No. 575 of 1902. - 


-` Judgment.—The plaintiff-appellant, 
He 
-Subsequently extended the tank. In 1897 he 
was informed by Ex..D. that his tank would . 
only be allowed to remain as it was if he 
constructed a weir, and’ that if he failed to do 
- 80, & prohibitory water-rate would be charged 
fore the cultivation under the tank. The 
plaintif failed. to carry out the work and 
was charged prohibitory water-rate by the 
Collector. He now-sues for a declaration that 
he cannot be compelled to constrict the weir, 


‘and for refund of the amount collected as 


prohibitory water-rate. Thé District Munsif 
gave the plaintiff a decree for portion of his 


-claim. The District Judger eversed the decree 


and dismissed the plaintiff’s suit. . Hence 


this second appeal. 


The first objection is that water-rate should 
nothave been charged inasmuch asno Govern- 
ment water was taken.’ The District Judge, 
in our opinion, clearly found in ‘paragraph 4 
of his judgment that Government water was 
taken. Reliance is placed by the appellant's 
Vakil upon the following sentence of the 
District .Judge’s ` judgment :—“‘ The water 
flowing into plaintiff’s tank would otherwise 
have flowed intoMalliknlam” and it is argued 
that the District Judge did not mean that 


| the water came to the plaintiff's tank from a 


Government source but thought that any 
water, which, but for plaintiff’s tank; would 
‘have flowed into-Mallikulam, a Government . 
tank- must be Government water.. There is nọ 
foundatioï for this argument. - The finding 


arrived at. by the District Munsif on the 3rd 


-issue and the District Munsif clearly found 


that the Government water was intercepted 
by the plaintiff's. tank and that, therefore, 
the-defendant was entitled to have the tank. 
removed. . 

The District Munsif held that thedefendant 
was not entitled to levy prohibitory water- 
rate because the plaintiff failed to construct 


‘the weir. The District Judge, however, found. 


that the water-raté was imposed not asa 
penalty for disobedience of the order to con- 
atruct weir. but as a charge for the unau- 
thorized use of water. -It is objected that 
the Distriot Judge i in 80 doing set upa new 
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‘vase for defendant. A-referenceto paragraphs 

> .7 and8 of the written statement and tothe 
first part of the 3rd issue is sufficientto show 
,that the defendant contended that the plaintiff 
was taking Government water and that Govern- 
:ment was entitled to charge for it. The fact 
‘that Government was not entitled to charge 
-prohibitory water-rate merely as a penalty 
for the non-construction of the weir would 
‘not take away its rightto charge water-rate 
“for the use ,of Government water. The 
es Na therefore, fails. ~ 

‘The remaining objection, pressed is that 
ihe Collector had no power fo fix the amount : 
„of the prohibitory water-rate, inasmuch as 
under section 1 of Act VII of 1865, that power 
‘is reserved to Government and cannot be dele- 

ated tothe Collector, and as the Government 
Sid not fix the rate- in this case, the objec: 
tion was not taken specifically in the grounds 
of appeal, and does not, clearly, arise from 
any of those grounds. The Government 
ploader also objected to its being heard. In 
these circumstances we are of opinion that it 
should not be considered. 
We dismiss Hip appeal with cogts. 

Appeal dismissed. 


oe 
sa. 


nn (0. 5 M-L. T. 222.) 

ee MADRAS HIGH COURT. 

” Oivm Revision PETITION No. 26-4 or 1908. 
: February 12, 1909. 

_ Present:—Mr. Tusties- Munro. 
MADURAI MUDALY—Derenpart— 
ly PETITIONER 

oan versus 
"{LASTLAMANI GRAMANI—Pranrmr— 
RESFONDERT. 
4 Agricultural lease- Applicability of provisions of 
Transfer of Property Act. 

: The provisions of the Transfer of Property Act have 

no application to agricultural leases. 


Turuf Sahib v. Esuf Sahib, 80 ML. 822; 2M. L. T. 270 
17 M: L. J. 895, followed. 


: Petition under section 25 of Act IX of 
1887, praying-the High Oourt to revise the 
decree of the Court of the District Munsif of 
Poonamallee, i in S. C. 8. No. 817 of 1907. 
Judgment.—tThe suit lease was an 

agricultural lease and the Transfer of Pro- 
perty Act has no application. The case is, 
therefore, governed by Turuf Sahib v. Heuf 
Saheb (1). The petition is dismissed with 
costs. 

wy Petition dismissed. 

* (1) 80 M; 322; 2 M. L. T. 270; 17 M L. J. 895. 
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HASSAN KASET v. ASIATIO PETROLEUM co. 


(s. 0.5 M. L. T. 215.) 
MADRAS HIGH COURT. 
Omec Revision Permios No. 73 or 1908. 
August 28, 1908. 
= Present:—Mr. Justice Pinhey. ; 

HASSAN KASSIM PoI Ena an 

versus : 

THe ASIATIC PETROLEUM Co., bee BY 

THEIR AGENTS A. V. DUNLOP BEST AND - 

ANOTHER— RESPONDENTS. . 

Contract Act (IX of 1872), s.'78—Breach of contract 

—Failure ‘to supply goods according to contract— 
Measure of damages. 

Where defendant failed to supply goods to the 
plaintiff, for which a certain price was agreed upon 
according to the terms of .a contract between them, 
and the plaintiff sued for damages for breach of 
contract by the defendant: 

Held, that the damages the plaintiff. was entitled 
to was the difference"between the contract price 


- and the market ‘price of similar goods at the time 


when the contract was to be performed. 

Petition’ under section 25 of Act IK of 1887, 
praying the High Court to revise the decree 
ofthe District Court of North Malabar, in 
Small Cause Suit No. 189 of 1907. = 

Judgment.—I am not’ prepared to 
hold that thejudgment of the District Court 
is defective merely by reason of section 208, 
C.P.C. Itis true that no specific issues were 
framed but the District Judge found’ that 
there was no breach of contract by the 
defendants and even if there was, that no 
damages were proved.- 


. Iam, however, clearly of opinion that the 
decision was not according to law. The Judge 
‘appears to have held thatthere was no breach 
of contract because there was no stipulation 
as to time in the contract, because the defen- 
dants could hardly be held to have undertaken 
to supply the goods 9 days after making their 
offer and because the plaintiff would not wait 
for the arrival of the next shipment of oil. 

It is true that the defendants first agreed to 
` supply kerosineoilfor cashon the 4th February 
1907, and that the plaintiff only paid the cash 
on the l:th February 1907, but it seems to 
me the defendants must be taken to have 
overlooked this delay when they wrote 
Exhibits C and D. In Ex. C they. acknow: 
ledged receipt of the plaintifi’s draft for 
Rs. 8,120, “which will be passed to credit on 
realisation” and in Ex. D having apparently . 
cashed the draft they wrote that ‘as desired’ 
they had wired their Calicut agents tô supply 
the oil ordered.- 

Paragraph 2 of Ex. D “weare not prepared 
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KUPPUBAMI MUDALIAR v. DORAISAMI MUDALIAR, 


to sell forward” clearly shows that the de- (s. c. 5 M. L. T. 247.). 
fendants undertook on receipt of the money: MADRAS HIGH: COURT.. - 
to supply at once. This they admittedly | MISOELBANROUS Civiu APPHAL No 104 
- failed to doand the reason for their failure i is h 3 or 1908. 
e quite irrelevant to the issue. February 17, 1903.” 
‘The District Judge appears also to have Present:—Mr. Justice Munro and ‘ 
completely misapprehended thelaw and the Mr. Justice Abdur Rahim. 
purport of the plaintiff's evidence regarding KUPPUSAMI MUDAL LAR—DEFENDANT— 
' danfages. The contract price for ‘cross brand’ - APPELLANT 
oil between the plaintiff and the defendants versus ' 
was Rs. 8-4-0 a case.. The damages ‘the DORAISAMI MUDALIAR AND OTHERS— | 
plaintiff was entitled to, was the difference PDAINTIFFS— RGRPONDENTS. A 


s ; > < Oontract—Agreement to transfer documents or pay 
between this price „and tho market price of money wilhin-a fined period—Whether ta aa “of 
similar oilat that time. To secure damages  contract—Mercantile contracts. 


it was not incumbent on the plaintiff to prove The mere fact that a person stipulated either to 
that He had sold ‘the whole three wagon- rie kaka bênds and decens p tioo mimis PE oy 
loads forward at a profit of 8 annas. As the Pay the amounts due ander wom., o° 
best evidence of the market rate ofcross brand shaw eha ttime i of tha'oasonce gf tho ban brati; : 
oil at the time, the plaintiff tendered evidence In mercantile contracts time is prima facie’ of the | 
of hisown sales and eontracts. He proved essence of the contract. 
that he altogether lost one contract for 100 Appeal against the order of the District 
- ting at Rs. 3-12-0 a case, that to fulfil an- Court of South Arcot, dated the 20th Decem- ' 
other contract for 500 tins he had to purchase ber 1907, in E. P. R. No. 42 of 1907, in O. 5. 
a different brand of oil at Rs. 3-8-0 thus No. 4 of 1906. . , S 
making a profit of only 4 annas instead of 8 Judgment.—wWe are of opinion that 
annas a case and that inthe case of another the time was not of the essence of the 
contract for 500 tins at Rs. 3-12-0 he was stipulation that the bonds and decree should, 
only able to supply 477 tins out of his be transferred to the lst plaintiff. We do 
existing stock and failed to supply the rest. © not think that the. mere fact that the’ 
The District Judge’s statement “ there is first defendant was either to transfer the 
nothing to show that the flower brand of oil bonds, etc., in two months or pay the” 
spoken to by plaintiff’s witnesses Nos. 2653 is amounts due under them; shows that time 
the same as ‘cross brand oil’ is incorrect,” The Was the essence of the contract. The cases 
‘plaintiff's 2nd witness when shown the ‘cross’ to which we have been referred are cases of 
design appears to have recognised it as what mercantile contracts in which prima. "face 
he called ‘ flower’ saying “it is something time is of the essence of the contract. If 
like this.” From the evidence it would seem the first defendant has, in fact, executed and 
that the market price of oil at the date of produced in Court the necessary transfers as 
the contract was Rs. 3-12-0, a case and that he alleges, we thik the transfer should be 
the plaintiff, therefore, lost a profit of 8 annas accepted, 
a case through the defendants’ failure to Woe, therefore, reverse the order of the dis- 
perform the contract. But it also appears trict Judge and remand the petition for dis- 
that in one case at least he was able to fulfil posal according to law. Costs will abide the 
a forward contract for 50) tins by purchasing event. 4 ; 
the oil at Rs. 3-8-0 a case. In the light of the l é Appeal allowed. 
explanationto section 73 ofthe Indian Con- 
tract Act, I think 4 annas acase should be 
taken as the measure of the plaintiff's y 
damages. : - 
The decision of ia District Court must be ` < 
reversed and the plaintiff will have a decree ; 
for Rs. 240, halt the damages claimed with 
` proportionate costs in both Courts. i 


y Petition allowed. 


` 1225 : 
In #6 SADAYAN, . 


(s. 0. 5 ML T. 216.) 
- MADRAS HIGH COURT. 
Cruana Revision Case No. 439 or 1908.3 
ios, - November .11, 1908; 
Present:—Mr. Justice Wallis- and Mr. Justice 
3 -~ Abdur Rahim. - 
In re SADAYAN. ' 
: Criminal Procedure Code (Act V óf 1898), us. 842, 
494— Withdrawal of case by Public Prosecutor—Sanc- - 
tion by’ Judge—Grounds not recorded—Acquittal of 
accused—Power of High Court to sét aside order— 
-Questioning of accused—Questions in the natuie’ of 
cross-ezamtination. ° 
.Where at a Sessions trial the Public Prosecutor 
withdrew a charge and the Judge approving of it dis- 
oliarged the accused: ` 
` Held, that the accused had a statutory “right toan 
acquittal and the High Court could not set it aside 


even though the Sessions Judge recorded no reasons” , 


for the action he took and the Publio Prosecutor offer- 
ed no reasons for the withdrawal. i 
~ Oriminal Revision Case No. 274 of 1907, not fol- 
lowed. T : wa 
“A Sessions Judge has no power to question the” 
prisoner at a stage when no evidence has been record- 
-ed which he conld be required to explain. 
It- is not justifiable to put questions to the accused 
which are in the nature of cross-examination. 
Where the answera to such questions appeared 


to amount toa confession of an offence but no plea of ` 


guilty on the charge was made by tho acoused and 
recorded : . g 

Held, that tho conviction was bad 
aside and new trial ordered, 


Order.—So far as.we can see it would 
appear that in this case the application to 
withdraw the charge of: murder not having 
- been made by the Public Prosecutor, or if 
made, should not have been sanctioned by the 
- Court, but the section says, that when the 
Public Prosecutor withdraws and the Court 
approves, of it the accused shall be acquitted 
and neither the Public Prosecutor nor the 
Judge is called on to give any reasons for 
his action, and this’ Court has no means of 
ascertaining what the reasons were. It ap- 
: pears to us that under the circtimstances which 
here happened the accused has a statutory 


and-must be set 


right toan acquittal with which we have no - 


power to interfere, We have been referred 
to Orl. Rev. Case No. 274 of 1907, in which 
~ this. Court on “revision set aside a similar 
order but the order does not show the 
„authority under which the Court acted and 
we are unable to agree with the decision. 
Certain questions were asked “him by the 
Sessions Judge, the answers to’ which - appear 
to amount to confeesions of murder and rob- 
bery, but-the Sessions Judge was not justi- 


_ fied in questioning the prisoner at this stage | 


_ -Ą8. no evidence has ‘yet been recorded_ which 
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the accused could be required to explain, and 
further the-questions appear to be in the 


- nature of’ cross-examination which is not 


justifiable. If the accused pleaded guilty on 
the charge of robbery, the plea should have `e 
been recorded in the same way as his plea of 
not guilty on the murder charge, but no such 
plea appears on the record, and consequently ' 
the conviction is bad and it must be Set. 


“aside and anew trial ordered onthe chargé- 


of robbery. : g 
| Oonviction set aside. 





(s. 0.5 M. L. T. 248.) 
MADRAS: HIGH. COURT. 
Recond Crvin APPEAL’ No. 24 of 1908. 

February 16, 1909. k 


x Present:—Mr. Justice Munro and . 


Mr. Justice Abdur Rahim. ~ a 
ARUMUGA MUDALIAR—Phrarrory— ` 
b APPELLANT aa on 
versus - jas 
AMMALL—. 
š DEFENDANT—RASPONDENT. __ 
Transfer of Property Act “(IV of 1882), s. 99—Mort- 
gage—Attachment and sale of mortgaged property— 
Application of section when there ia more than one . 
mortgage. . Za ee 
The provisions of section 99 of the Transfor of Pro- .'.~ 
perty Act apply to casos whero there is more than’one 
mortgage. = Sahn Peres 
~- Appeal against the decree of the. District 


‘Court of Tanjore, dated the 14th September ` 


1907, in A.S. No. 486 of 1907, presented’ - 
against the order of the District Munsif’s, 


~ Court of Tiravalur, dated 6th April 1907, in 


E. P. No. 3. R. 726 of 1906, in O. S. No. 60 of 
1905, on thefile of the District Munsif’s Court 


‘of Tiruvadi. = 


Judgment.—tThe case falls prima 
facie under section 99 of the Transfer of 
Property Act, ‘and no authority has been 
quotedin support of the proposition that’ 
the section does not apply when there is- 
more than one mortgage. - ace 


As to the argument that the ‘sale has ac- - 


tually taken place and that there must be an ~~" 


application or suit to,seb the sale aside, we 
‘observe that the sale was only held on the 
condition that its confirmation depended upon: 
the view taken by the District Judge. ‘It was 

understood that the sale would be a nullity if > 
the District Jadge held „that -a sale | was 
improper. . = 7 
The appeal is dismissed with costs. ~ `e 

s Appeal dismtssed, -` 
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In re MADAPPA KONE, 


= “oe 5M. L. T. 217.) 


MADRAS HIGH COURT. 
REFERRED TRIAL No. 51 or 1908. 
“ORININAL Aprea No. 606. or 1908. 

G : October 13, 1908. 
Present:—Mr., Justice Munro and 
Mr. Justice Pinhey. | 
Inve MADAPPA KONF-—PRISONER. 

KuMence—Motive for crime—Insufficiency of evidenca 
—Dying declarations of the deceased. 

It is unsafe to convict an accusod of murder or 
the dying declarations of the deceased person, when 
no motive has been shown for the crime, and there 
is no reliable evidence to implicate the acoused. 


Trial referred by the Court of the Addi-, 


tional Sessions Judge of Tinnevelly Division, 
confirming the sentence of death passed upon 
the said. prisoner,in Case No. 45 of the 
Calendar for 1908. 


Judgment.—wWe are of opinion that. 


_ ` the conviction cannot besustained. As point- 


ed out by the Sessions Judge, the motive sug- 
gested for the crime is most inadequate. 
the other hand theré are reasons - why 
_Madappa Kone may have been falsely accused. 


` The throat’ of the deceased was apparently . 


cut as he lay asleep by a single sweep of the 
knife after which the murderer fled: 
not believe that the Prosecution lst -wit- 
ness could have seen the murderer so as to 
identify hin. The moon cannot have given 
¿much light as it only rose at 2 a. m. We 


“think it is equally probable that the deceased . - 


was unaware who his assailant -really was. 
We agree with the first assessor that the 
alleged statement of the deceased to the 
village Munsif Ex. B. is most suspicious. The 
` Curnam who recorded it was not examined. 
Prosecution witnesses Nos.2 and 8, though they 


signed it- did not hear what the deceased. 
said. Both are relations of the Prosecution ` 


lst witness. Several pérsons assembled when 
the crime was first discovered but no inde- 
pendent Witness has been cited to prove that 


the Prosecution first witness named the accus- 


ed as the-murderer at the outset, The hour at 
which the Sub-Magistrate received the Vil- 
lage Munsif’s report Ex. O 1. +.¢.; 10-45 a. a. 
raises the suspicion that it was not despatch- 
ed at the hour it is said to have been. : It 
seems probable that Exhs. O. and Ol were 
really prepared after the arrival of the police. 


In that case it is not improbable that the _ 
murderer being unknown, a case was prepared 
to smplicate.an enemy. The statement subse-, 
quently made -by the deceased to the Sub- 
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POTHI REDDI v. KATAM HUSSAIN. 


- Magistrate in the hospital ata much ater 


hour may have been prompted. The Sub- 
Magistrate who recorded it was not ex- 
amined. Cases aie not uncommon in this 
country of~false depositions being made by 
dying men. 

Apart from the evidence of the Proseculion 
first witness and thetwo statements of the 
deceased there is no evidence toimplicatethe ` 
accused. - 

The conviction and sentence must be seb 
aside and the accused set at liberty. 

Conviction set aside. - 





; (s. 0.'5-M. L. T. 216.) 
MADRAS HICH COURT. 
Sudonp O1vin APPEAL No. 62 oF 1906. 
October 18, 1908. 
Present:—Mr: Justice Munro and 
"Mr. Justice Pinhey. 
‘POTHI REDDI NAGI REDDI awp- 
OrmeRS—DEreNDANTS— APPELLANTS 
versus : 
KATAM HUSSAIN REDDI—Prarwtirs— | 


RESPONDENT. : 
Easements Act. (Y of 1882), s. 47— Right of way—. 
Non-user by agreement—Subsistence of right. ` 
` Where it, was found thatthe non-nser of a right of 
way for some years before thé date of suit was by 
agreement: 
Held, that the right subsisted. 


Second appeal against the decree of the 


vida 


_ District Court of Kurnool, in A. S. No. 67 ofe 


1905, presented against the decree of the: 


Court of the District -Munsif of Kurnool, ine. - 


O. S. No. 613 of 1903. 
Judgment.—tThe finding of the Dis- 
trict Judge is in effect that the right tò use 
the way marked A in the plan was acquired - 
asan easement of necessity when the plaintiff’s' 
field No. £05 was separated from the rest of 
Gangammachenu and the finding is justified 
by the circumstances of the case. Itis also 
found that the non-user of the way marked- 


_-A for some yéars' before suit was by.'agree-- 


ment with. the- defendant. This being. so 
the plaintiff’s right subsists—Vide section 47 . 
of the Easements Act; V of 1882. . $ 
The second: appeal is dismissed with casta. 
` Appeal amegi; 
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_MULLATH v, MULLATH UNNI, . 
(6. 0. 5 M. L. T. 219.) > 
. . MADRAS HIGH COURT. 
- Broosn CIL Appeat No. 151 or 1906. 
- December 18,1908. | 
Present: :—Mr, J istiga Miller and Mr. Justice - 
< Pinhey. `>. 
MULLATH TarweD KARNAYAN AND 
Manaos KATUNGI VELLOTI axp 
a AT aa 


MULLATH UNNI | NAMBI alias KUN.. 
- HUMI VELLOTI AND OTHERS— RESPONDENTS, 

Malabar Law—Landlord and ‘tenant—Presumption 
as to tenancy through payment of rent——Power of Stani 
to create ia permanent tenure. 

Where certain tenants had, for along series of years, 
been paying rent to the stani and hed not proved an 
Anubhavam tenure under the Zemorin, it might be 
inferred that they were tenants under the stant, though 
it cannot be presumed that they held on a permanent 
tenure, because a stani cannot be presumed to have 
attempted to create a tenure which he ordinarily 

would have no power to create. 
An alienation of the property by a stani in favour 
of tho Zamorin cannot bind succeeding stanis. 
Second appeal against the decree of the 
~Sabordinate Judge’s Court of South Malabar 
at Palghat, in A.S. No. 289 of 1905, dated 


27th. November 1905, presented against the’ 


decree of the Court of the District Munsif of 
Walluvanad in O, 8. No. 110 of 1904: 


Judgment.—tIn our opinion the Sube- 


ordinate Judge ‘finds that: Exhibit I under 


which the appellants claim their Anubharam ` 


right is a forged document. He does not say 
that he deems himself-bound by the decision 
of this Court on that point, but as we under- 
stand his judgment, he accepts the reasons of 
the learned Judges in that suit, and concurr- 


ing with them pronounces Exhibit I and 


Exhibit II which depends on it to be unrelia- 
ble. 
expressed but we have no doubt that that is 
what he meant. 

The appellants thus Nivo not aga an 
Anubhavam tenure under the Zamorin and 
they have for a long series of years paid rent 
` to the Para Nambi. ' From this it may be 
inferred, as the Subordinate Judge infers, 
that they were tenants under the stant_ and 
. it cannot be presumed that they held on a 

‘permanent tenure, because a stant cannot be 

presumed to have attempted to create a 

tenure which he ordinarily would have no 
» power to create. The transactions between 
‘the Stani Rama Nambi and the Zamorin 
‘gould not amount to more than an alienation 
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`- - -of the property by the- Stant to the Zamorin 
"and this could not bind succeeding Stanis; 


nor could ‘the acknowledgment by Rama 


Nambi of an Anubhavum tenure in . the 
Zamorin’s tenants binds the succeeding 
Stanis. The Stanis after Rama Nambi can 


repudiate the alienation and disregard the 
Anubhavam, and the Stani has sued according- 
ly within 12 years of Rama Nambi’s death ‘ 
to eject the alleged Anubhavam tenants. The 
possession of the tenants was not, during 
Rama Nambi’s life, adverse to the Jenmi 


_whether the Jenmi was Rama Nambi or the 


Zamorin. But Rama Nambi | collected | 
the rent and there is no evidence that he’ 


paidit to the Zamorin and it is probable’ ~ 
-that-the arrangement. was merely a fraud 


upon the -Stani’s successors and that there 
was no intention of really creating or ac- 
knowledging a title in the Zamorin in which ` 
case the appellants remained the tenants of’ 
the Para Nambi. However that be, there 
being ‘no valid Anubhavam, the” plaintiff is 
entitled to recover and the appeal must be - 
dismissed with costs. 
-~ Appeal dismissed. - 
(s. o. 6 M L. 7,217.) 
MADRAS HIGH COURT. 
CRINMINAL Revision Casrs Nos. 154 AND 155 
MBA or 1908. - 
ar f August 5, 1908. 
Present:—Mr. Justico.Miler. 
BANDALAPALLI PEDDA BANGAPPAH 
AND CTH KERS— ResPONDENTS— PETITIONERS aai 
rersus 
MOKA SUBBARAYADU—PETITIONER— 


RESPONDENT. 
Oriminal Procedure Code (Act V of 1898), ss. 144, 
435 (3)—Interference mth order of Hagistrate having 


Jurisdiction—Reviston. ȘI = 


Where the Magistrate had jurisdiction: to make 
an order in case of need, whether that order - 
was or was not the best that could have been made. 
is not a question which should be considered in ` 


_ revision, 


- Petitions under seations 435 and 489 of the. 


Criminal Procedure Code, praying the, High, 


Court to revise the Order o0f- the District 
Magistrate of Anantapur, dated 28th February 
1908, and the order of the Talug Second Class’ . 
Magistrate of Dharmavaram, dated lst March 
1908, respectively issued ander section 144 otf 
the Code of Criminal Procedure upainst the 


“petitioners: 


Order.—I think I ought. not 40 intgr. 


| fore with the orders passed: by the’ Diş- 
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trict “Magistrate and the second: class Magis- 
trate in this case. 

The, Magistrates had, in my opinion, jugjs- 
diction to make the orders in case of need and 
the case of Kamal Narain Addikari v. Raja 
Jotindra Mohun Roy (1), relied on by. Mr. 
Osborne is not when examined an authority 
against this jurisdiction. Whether the order 
male was.or was not the ‘best that could 
have been-made’ is not a question which I 
have to consider. - 

I dismiss the petitions. 


Potvivons dismissed.. 
® 80. W. N. 376. 


kE t 





(a. o. 5 M. L. T. 220; 19 M. L. J. 208.) ` 
f MADRAS HIGH COURT. 
SEGOND UTvIL AprrAL No. 1480 or 1907. 
December 9, ¥908. - 
Present:—Mr. Justice Munro’ and Mr. Justice 
; Pinhey. 
MAHOMED MEERA USANI ROWTHEN 
AND ANOTHER—APPELLANTS 
versus 4 
NIZUR ALI SAHIB—RESPONDENT. 

Trustees—Lease—Permanent lease by trustee, validity 
of—Right to compensation, 

A trustee cannot grant a permanent léase at a 
fixed rent unless there are. special circumstances of 
necessity to grant it. - Such a lease is liable to be set 
aside. - ‘The lessee is not entitled when the ‘léase is set 
aside on the said ground, for compensation for build- 
ings raised by him on the land. He can only he given 


` time to remove the buildings. 


Second appeal against the ‘decree of 
District Court of Tanjore, in Appeal Suit 
No. 1037 of 1906, presented against the decree 
of the Court of the District Munsif of Tiru- 
valir, in O. S. No. 453 of 1905. f 

Judgment. —wWe think the plaintiff 
is entitled, as the District Judge has found, 
to set. aside the lease on the ground that a 
trustee cannot grant a permanent lease at a 
fixed rent unless there are special circum- 
stances of necéssity to grant it—vide Mayandt 
Chetttarv. Ohokalingam Pillai (1) and Nalla- 
yappa Pillai v. Ambalacana Pandarae Sanna- 
dahi (2). No special circumstances of necessity 
are shown in the case. It is contended that 
the appellants have acquired a right to a per- 
manent lease by prescription. No.such con- 
tention was raised in the written statement 


and there is no issue about it. It cannot, there- 
e (1) 27 M. 291 at p. 295. : 
* (2) 27 M. 465 at p. 472; 14M. L. J. 81, 


2 
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fore, be raised now. Asto compensation, we 
think it was rightly refused. Under section 
108 (1) of the Transfer of Property Act, the, 
lessee has only the right to remove the 
buildings: for which two months from this 
date will be allowed. 

The second appeal is dismissed with gosta 

Appeal dismissed 





(8 oœ. 5 M. L T. 221.) 
MADRAS HIGH COURT. 
- Lerrars Patent ArpraL No. 71 or 1908. 
January 19; .1909. 
Present:—Mr. Justice Benson and Mr. J ustica 
Sankaran Nair. 
KUMARA THEVYAN— PETITIONER — 


APPELLANT 
versus 
KARUTHAYEE THEVAN AND ANOTHER— 
RESPONDENTS. 
Contract—Agreement by guardian to ewchange land 
Welang ihg to kh ae of contract—Damages, 
Try. 


Where A and B entered into a contract by whioh 
B undertook to get the guardian of two minors to 
execute a deed of sale to A, and to exchange cer- 
tain lands belonging to another minor for some of 
A’s lands, and agreed to pay:damages if the: gale and ` 
exchange wero not carriod ont: 

Held, that the fact that the agreement did not" 
bind the minors did not affect the vahdity of 
the contract between the parties as to payment of 
damages. 

- Appeal under section. 15 of the Letters 
Patent against the order ofthe Hon’ble Mr. 
Justice Munro, dated the 14th August 1908, 
in C. R. P. No. 604 of 1907, presented against 
the decree of the Subordinate Judge's Court 
of Tuticorin, in S. ©. S. No. 818 of 1907. 

Judgment.—tThe parties entered into 
a contract by which thedefendants undertook 
to get the guardians of the two minors to 
execute a deed of sale to the plaintiff and to 
exchange certain lands belonging to another 
minor for some of the plaintiff’s lands. 

If the sale and the exchange were not 
carried out, the defendants were to pay to the 
complainant Rs. 50 in all for damages. 

This agreement isnot binding on the minors. 
But wo do not see how that will render the ` 
provision as to payment of damages invalid’ 

The Subordinate Judge holds that the com- 
position of a crime committed by the so-called 
guardians—the defendants—confers no benefit 
on the minor. This may be so, but it doeg 
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not appear how that affects the validity of the 


contract between the parties for. the payment 4 
of the sum of money. E 


~ We must,-therefore, set aside the decrees 


-and-direct the Subordinate Judge to festore: 


the auit to his file and decide it according to: 
law. Costs will abide the result. - 
- Decrees set aside. 





(s.c. 5 MOL T. 221) 
MADRAS HIGH COURT: 
Cryin Revision Perros No. 54] oF 1907. 
-May 7, 1908. . 
Š Present:--Mr. Justice Miller. 
BOLLAPRAGADA GARU NARAYANA 


RAO, MINOR BY HIS MOTHER RAMA 1 


LAKSHMANNA—Pariioxge 
versus - 
~ BOLLAPRAGADA JANAKI RAMIAH 
GARU-—RESPONDENT, ` 
` Cwil Procedure Code (Act XIV of 1882), ss, 158, 177, 
622—Review of a‘ wrong order—Revision by ‘High 
Court, 


Where a Court sots right a wrong order, passed 


' by it, by review, the High Court will nok Interfere i in 
revision. 
_ Narayanasami y, Natesa, 16 M. 424, referred r 


Petition under section 622, Civil Procedure | 
. Code, praying” the High Court ` to revise the 


order of the Court of the District Munsif of 


agra M. P.N 783 £1908, O.S. - 
vnan m ki i EON: r, «fine of Rs. 15- with two weeks’ rigorous 


| Imprisonment in default of payment of fine, 


No. 346 of 1906, < 
3 Judgment,—The District Munsithad, 


_in my opinion, jurisdiction to revise his order, 


“and though the sécond order which he made : 


_ purports to be under Chap. VII of.the Civil 
Procedure Code, I ought not to interfere; 
` under’section 622, if the result has been’ 
teached‘and that which was irregularly done 
has been get right. (Vide Narayanasamt 
v. Natesa (1). 
“It seems to me in the first itane the 
District Munsif might perhaps have proceed- 
- ed under section 158, but he did not, as a 


matter of fact, decidé the snit'on the evidence ` 


before him, but expressly and wrongly pro- 
“ceeded. under section 177. He had jurisdic- 
tion to review this wrong order for sufficient 
reason. 
The petition 18 dismissed with: costa, 


Petition dismyesed. 
(1) 16 M. 424. 


CASES. 


EMPEROR V, MADDIPATLA. 


© s (s c. 6 M L. T. 223.) 
MADRAS HIGH COURT. -© . 
CRIMINAL ‘Revision Case No.-356 OF 1908: 
October 2, 1908. . . 
= Present: :—Mr. Justice Abdur Rahim. 
va a are i 


. [1909 


MADDIPATLA $ SUBBARAYADU.. 

- Court Fees Act (VIF of 1870), s. 81—Order directing - 
accused to re-pay,to the complatnant-the Court-fee pad 
on the complaint—Levying amount of Court-fee in addi- ` 

_ tion to penalty—Potoer of Appellate Court to set aside 


> order, 


An order under section 31 of the Cónrt-Fees -Act, 
directing the accused, who was convicted òf a non- 
cognizable offence, to re-pay tothe complainant the 


_ feo paid by him on the complaint, does not form part’ 


of the sentence passed on him for the offence. ` It- 
is not competent to thé appellate Court to set 
aside the order under section 31, Court Fees Act. 

Emperor v. Karuppan Pillai, 29 M. 188; 3.Cr..L. J. 460, 
and Madan Mandul v. Haran Ghose, 20 U. 687, applied. 


Case referred for-the orders of the High 
Court under section 438 of the Criminal Pro- 
cedure Code, by the District Magistrate of 
Guntur, in Case No. 82 of 1908. $- 

Facts.—The facts of this case are suffi- . 
ciently stated in the following letter‘of refer 
ence’ by the District Magistrate of Guntur :— 

“One Maddipatla Subbarayudu: was con- 
vioted by the Stationary Sub-Magistrate,:- 
“Guruzala, in Calendar Case No. -103 of 1908, 

. of an offence punishable under section 352. 
Indian Penal Code, and sentenced to pay. 


and ordered under. section 31 of.the Court’ 
Fees Act to pay to the complainant Rs. 1-2-0, 
“being the cost of Court-fees. An appeal 
was preferred against this conviction and 
sénience before the Head Assistant Magis- 
trate, Narasaraopet. The Appellate Court, 
while upholding the conviction, modified the 
seritence by reducing it to a fine of -Re.-5, 
aud also cancelled the order of ‘lower ‘Court 
as regards the payment to the complainant’ 
of costs and compensation. ‘ 


“The order cancelling the order for pay: ` 


ment of costs under theCourt Fees Act seems <” ~~ 


to be wrong since section 31 of the’ Court 
Fees Act makes the award of Court and pro- 


- cess fees to the complainant imperative in’ 


case, of conviction in non-cognizable cases. 
The Head Assistant Magistrate says that he 


- lost sight of this provision.’ 


‘Order.—From the language of section: -~ 
31 of the Court Fees Act, it is iga that t} ha 


N 
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order directing the accused who was convicted. 
of a non-cognizable offence to re-pay to the com- 
< plainant the fee paid on the latter’s petition 
ofcomplaint does not form part of the sentence 
«passed upon the accused for the. offence, 
and in fact, the section itself says thatthe 


order levying the amount of Court fee is to` 


be in addition to any penalty that may be im- 
poséd forthe offence itself,: This viewhws bean 
adopted in Emperor v Karuppan Pillas (1) 
and in Madan Mandul v. HaranGhose (2). That 
being so, the Head. Assistant Magistrate 
hearing the appeal from the conviction of the 


accusedunder section 352, Indian Penal Code, ' 


was not competent to set aside the order of 
the trying Magistrate under section 31, Court 
-Fees Act. The order-of the Head Assistant 
Magistrate is, 


restored. > : i ; 
h i Order set aside, 
(i) 29 M. 188; 3 Cr. Ta. J. 460, , 

(2) 20 0.68% 2. 





(8. c. 5 M. L. T, 224.) | 
MADRAS HIGH COURT. 
Sgconp Civit Apprat No. 1284 or 1905. 
: January 7,-1909. ee 


Present:—Mr. Justice Munro and Mr. Justice | 


Abdur Rahim. : 
DEIVASIKAMANI BHATTAR— 
$ APPELLANT 
TeTEs ` 
BHATTAR AND ANOTHER— 


- SUBBIAH 7 
` RESPONDENTS. ` 


D Bpecific Relief Act (l of 1877), 8. 42—Plaintiff out of 
possession—Suit for declaration and injunction alone. 


_ not maintainable. z 7 

A plaintiff who admits that he is out of pos- 
session cannot sue foramere declaration and in- 
junction. ° Pert» 

Second appeal against the décree of the 
Subordinate Judge’s Court of Tinnevelly, in, 
A. S. No. 454 of 1904, presented against the 
decree of the Court of the District Munsif of 


Tinnevelly, in O. S. No: 8 of 1904. -.- 4 


Judgment.—The plaintiff himself 
admits that at the- date of ‘the suit he was 


oat of possession. The suit for a mere declara- .. 
tion and injunction is, therefore, barred'by | 


section 42 of the Specific Relief Act.. 


The second appeal is dismissed with costs.. ` 


. 
e. 
a 


---'.- Appeal dismissed, 


INDIAN CASES; -- ene a 
DELVASIKAMANL RHATTAR v. SUBBIAH-BHATTAR, 


therefore, reversed ‘to that 
extent and that of the trying Magistrate 
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= 7 + (80,8 M L, T. 292.) ih 

_. MADRAS HIGH COURT. `> ` 
Civit APPEAL AGAINST ORDER No. 157 ‘dr 1907 
_ * : . August 25, 1908. ne 
Present:—Mr. Justice Miller and Mr. Justice: 
: Pinhey.: - 4 g 

` KRISHNAMACHARIAR— APPELLANT 

TEOTEUS ' a 


KUPPAMMAL AND OTHERS— RESPONDENTS. 


` Partition decree—Possession ` obtained’ under the 
decree—Appointment of Commissioner whether always 
neceséary— Discretion of Cowt—Whether decree to be 
constdered pending by reason of Commissioner not hat. 
tag been appointed—Civil Procedure Code (Act XIV - 
of 1882), 8.396, | | 3 ; : 
“A partition decree is not, in all cases, to be con- 
ered pending simply tere no action was taken 
uder section 0 e Civi 
or 186) : rocedure Code (XIV 
ppadu v. Fenkata Ranga Rau, 18 N. L. J. 28. 
L. T. 328, explained, S apaan 
Where the parties treated a partition decreo as final 
and the deqrec-holdex obtained possession of part of 
property, the deoarce cannot be treated as pending 


iy 
` 
1 


_ simply because a Commissioner was not appointed 


under section 896. That section contemplates a dig- 
cretion in tho Court, and it is not eesieery to a 
point a Commissioner in every case in which a 
decreo is made for the partition of immovables not 


- paying revenuo to Government. 


Appeal against the order of the District 
Court of Chingleput, in E. P. No. 38'0f 1906 
(O. S. No. 6 of 1886). 


Judgment.—In this case thehe was - 
a decree for partition of certain properties . 
including a house in Madras which, on appeal. 
to the High Court, was, in 1889, modified by. 
declaring the right ofa widow to reside in 
this house. In 1901, on an application for. 
execution, Shephard, J., returned the applica-' 
tion to the District Judge of Chingleput, but 
no further.action was taken in that Court. 
until: 1906 when the present application was 


. made. . . 


The first question we have to consider ‘is 
the nature of the decree. That the decree- 
holder treated itas final and executeable, is 
beyond doubt. He obtained possession of 
part of the property under it, and it is 
equally clear to us that the District Court of - 
Ohingleput intended the decree to be a final 
decree. 5 VG - 

“In 1901, no doubt, Shephard, J., expressed . 
an opinion . that a Commissioner ought to be 
appointed, but that view apparently did not 
commend itself. to the appellant’s guardian 
and no action was taken upon the suggestion. 
:7 It is not until 1906 that the suggestion jg 
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SRI RAJA BOMMADEVARA VENKATA NARASIMHA Y, GOYINDABAJULU. 


made that the decree is still pending, and, 
that, after an application for execution had 
just been made. We are not prepared to 
hold that in every casein which a decree 
is made for thé partition of immovables not 
paying revenue to, Government, it is neces- 
sary to appoint a Commissioner under sec- 
tion 396 of the Civil Procedure Code. That 
section clearly contemplates a discretion in 
the Court, and here itis clear that neither 
the Court, nor the decree-holder, thought 
that it was necessary to postpone the making 
of the decree until the house had been actu- 
ally divided into halves. “We do not think 
the decision in .Togaram Appadu v. Painatdu 
Togaram Venkata Ranga Rau (1), which was’ 
quoted to us, 
that, in all cases, a partition decree is to 
beconsidered pending until action is taken 
under section 896 of the Civil Procedure 
Code, but, if it is not so intended, we must, 
with great respect, decline to accept it as 
correct. 

. We are of opinion that-the deeree in this 
case is a final decree. 

We cannot accept the contention, which,- 
the District Judge says, was practically 
given up, that this appellant was unable to 
obtain possession ‘of the house by reason of 
the widow’s residence therein. He could have 
obtained possession under section 264 of the 
Civil Procedure Code. ‘It is contended in 
the Court below that the bar of limitation is 
saved by the fact that the appellant attained 
majority only in 1906. We are unable to 
entertain that contention now : it depends on 
a question of fact which should have been 
established in the Court below if the appel- 
lant desired to rely on it. 

The appeal fails and is dismissed with 

costs. 

‘ Appeal dismissed. 


(1) 18 AL L.J. 233 3 M. I. T. 928, f na 


is intended to lay down a rule, 


(s. c. 6 M. L. T. 225.) 
Ey MADRAS HIGH COURT. 
Sgcorp CIvIL APPEAL No. 416 or 1906. 
, December 1, 1908. 
Present: :—Mr. Justice Sankaran Nair and 
Mr. Justice Pinhey. 
SRI RAJA BOMMADEVARA VENKATA 
` NARASIMHA NAIDU BAHADUR 
ZAMINDAR GARU—P.aintirr— o» 
APPELLANT 
versus . 
‘GOVINDARAJULU VENKATA 
SUBBARAYADU—Dersxpant— 
RESPONDENT. 

. Road Publie road—Property in publio road—Ze- 
mindar’s right over poramboke—Addrtion of party in 
second appeal, 

: The distinction between a “road” and a “publica 
road” is that the lattor alono is vosted in the - “Dis 
trict Board. 

It is not all kinds“ si -property ‘hint is “poramboke 
which vests in the zemindar. 

The | addition of a fresh party for the final doter- 
mination of a question arising in ,the suib was 
ordered by the High Oourt when the suit came before 
it in second appeal. 

Second appeal against the decree of the 
District Court of Kistna, in A. S. No. 210 of 
1905, presented- against the decree of the Court 
of the District Munsif of Bezwada; in 6. l 
No. 283:of 1903. ` 

Judgment.—The Court of frst in- 


stance has not kept in view the distinction, 
between a road anda public road, the latter , 


of which alone is vested in the District Board. 
‘We have not been referred to any evidence, 


-< nor do the lower Courts refer to any, to 


support the finding that the Donka in ques- 
tion is a public road. We think it desirable 
to make the District Board à party to the 
suit for the final determination of that ques- 
tion. Weaccordingly set aside the decrees 

of the Courta below, direct the Munsif to. 
make the District Board a party to the suit 
and pênêd to decide the oase according to 
law. 

We may point out that the Mung: f seems 
to -have assumed that the property being 
poramboke vests in the zemíndar. , It is not 
all kinds -of property that is peramboke, 
which is so vested. Under Regulation 25 of 
1802 he would not be entitled to any lakhiraj 
property. 

The Courts below, therefore, must decide 
without assuming whether the Donka belongs 
to the ENE: Costs will abide the result. 

ah Decree set aside? 
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NALLABMMAL 0, RAMASAMI NADAN. 
(3.0.5 M. L. T. 258.) 
MADRAS HIGH COURT. 
Crimtnan Reviston Case No. 377 or 1908. 
CRIMINAL Revision PETITION No. 265 
or 1908. 
October 28, 1908. 
Présent:—-Mr. Justice Pinhey. 
. NALLAMMAI— PETITIONER 
versus 


RAMASAMI NADAN—RESPONDENT. 
Criminal Procedure Oode (Act V of 1899), ss. 435, 
439—Judgment of acquittal by the Sessions Judge— 
Jurisdiction of High Court in revision—HMisappreciation 
of evidence. 


The High Ooart can interfere, in the exercise af 


its’ revisional powers, with a judgment of acquittal 
passed by a Sessions Judge, though suoh powers 
should be exercised with great caution. Ya E 

A judgment of acquittal can be revised by the 
High Court on thd ground of misappreciation of 


evidence. 

“ Petition, ufiiler, sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Oourt to revise the judgment’ of the Sessiong 
Judge of Tinnevélly in Criminal Appeal No. 


10 of 1908, presented against the conviction 


and sentence passed upon the accused in ©. O. | 
79 of 1907}.on the file of the Sub- 





No. 
Divisional Magistrate of Shermadevi. . 

Order.—The petitioner is the wife of 
the respondent. [he latter’ was convicted 
by „the first’ class Magistrate of Shermadevi 
under section 326, Indian Penal Code, and 
sentenced to 18 months! rigorous imprison- 
ment for mutilating his wife by cutting off 
completely her right ear with a coffee prun- 
ing knife and cutting off apart of the left 
ear also as well ag inflicting the injuries on 
her’ nose. 

The Sessions Judge of Tinnevelly, on appeal, 

acquitted the respondent. : 

The Additional District Magistrate was 
addressed by a petition to move Government 
to file an appeal. 'He declined to do so though 
he expressed the! following opinion, ‘there 
can be no reasonable doubt that the peti, 
tioner’s huaband inflicted the outrage on her.” 

As a last resource the petitioner filed the 
Criminal Revision Petition now under consi- 
deration which was admitted and the record 
called for. 

A preliminary objection was taken by the 
respondent's counsel that the Court has no 
power to revise the decision of the Sessions 
Judge gt all and certainly cannot do go on 
the ground of misappreciation of evidence. 

There is nothing in the Criminal’ Pro- 
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“cedure Code to thus limit the power of this 
Court. The yarious decisions ‘quoted more- 
over do not support this view. On-thecontrary 
they point to the conclusion that this- Oourt 
has power to revise a' judgment” of acquittal 
though such power should be exercised with 
great caution. The preliminary objection was 
accordingly overruled. 


From a consideration of the case on the 
merits, I have no doubt that this i is a fit and 
proper case for the exercise of tHe exceptional 
powers.of this Court. The case wns tried ori- 
ginally by a Magistrate of experience and abi- 
lity who seems to have realised the difficulties 
with which the petitioner had to-contend in 
securing justice against her husband, a man 
of wealth and influence. On the other hand, 
the Sessions Judge appears to have ignored 
the fact altogether for he failed to observe 
that, ‘we cross-examiriation of defence witness 
No. 1 (the Village Munsif) conclusively 
proves that theyPolice Sub-Inspéctor (since 
dismissed from the force)’ did not record the 
whole of the petitioner’s statement when she 
made her first complaint some 13 hours after 
the occurrence. The reasons.given by the 
Sessions Judge for acquitting the respondent 
are given in paragraph 5 of his judgment. 
Stated briefly they were as follows—The 
evidence of the witnesses called to corroborate 
the complaint was unreliable .for reasons 
giyen; The complainant herself had proved 
her story. Her unsupported statement could 
not be implicitly accepted. A conviction based 
on mere-surmise cannot stand. 

TI willaccept the finding of the Sessions 
J udge that the evidence of the other prosecn- 
tion, witnesses was unworthy of ‘credit; but . 
even setting this aside, there remains a mass 
of evidence of the most cogent nature. That 
the Sessions” Judge has entirely ignored 
Exhibit I the statement given by the com- 
plainant to the Police’ when intercepted on 
her way to the Hospital 18 hours after the 
‘loss of her ear, cannot bė explained away. It 
is substantially the same as the story: told 
“ater in Court. That the complainant’s ear 
‘was mutilated is a fact beyond dispute. The 
nature of, the injuries inflicted (vide Exhibits 
‘Band BI) is itself a most significant 
circumstance. Thieves, it is true, mutilate 


` woman’s ears in attempting to secure jewels, 


but not in the manner, or- to the extent, 
described. It is impossible the injuries could 


1134 INDIAN 
In re ARUBIOGAM, 
have been self-inflicted or whut under-` 


gone. 
Again, what was the conduct of the hus- 


band P. He made no complaint and took no, 


` bep to punish those who had subjected his 
wife- to the brutal treatment, if others were,. 
in fact, guilty. The story of an alleged 
dacsity during his absence: was believed by 
. no one. There is no evidence to support this 
belated story. If’ the complainant’s story is 

true, therehas, no doubt, been a most grievous 

failure of justice. Asib is evident that the 

-Sessions Judge has completely overlooked a 
‘mass of evidence in support of the prosecution 
which if unexplained,is cogent evidence of the 

respondent’s guilt, the decision of the appellate 

Court must be set aside and the appeal re- 

manded for re-hearing on tho merits. There 

is no need to transfer the appeal to the 
Sessions ‘Judge of another District as the 

Sessions Judge who heard it has since left the 

Tinnevelly District. | one 

-`` Oase remanded. 





SE (s. c. 5 M. L. T. 257.) S 
MADRAS HIGH COURT. 
CRIMINAL Revision Cass No. 554 or 1908. 
January 27, 1909. 

Present: :—Mr. Justice Munro and 

í Mr. Justico Abdur Rahim. 
: -In re ARUMUGAM—Acousip IK O.-0. No. 
_ 75 ov 1908 ON TAH FILE OF TAE Ist CLASS 


-Dapory MAGISTRATE OF TIRUKOILUR Division. 

Penal Code (Act XLV of 1860), ss. 807, 824—dt- 
tempt to commit murdcr—Prima facie case—Commit. 
-ment, necessity for. 

Where the act of the accused amounted -prima 
facie to an attempt to commit murder ane the 
Deputy Magistrate tried it himself:. - 

Held, that the accused ought to have been com- 
mitted to the Sessions. 

Case referred for the orders of the High 
Court under section 438 of the Criminal 
Proceedure Code by the Sessions Judge of. 
South Arcot, No. 7184, dated 7th November 
1908: F 
Order.—tTho act of the accused in 
stabbing prosecution witness No.-1 amounts 
prima facie, ov the evidence to-an attempt to 
commit murder, and the Deputy Magistrate 
should have committed the, case to the 
Sessions and not tried it himself. We, there- 
- fore, set aside the conviction -and direct that 
the accused be committed to the Sessions on’ 


` 


OASËS. 


RAJARUTHNA KAVUNDAN V. DORAISAMI KAYUNDAN. 


charges of attempt’ to murder Arumugam 
under section 307, Indian Penal Code, and of 
voluntarily 


Code. ae i 
Oommitted to the Sessions. 





(a. c. 5 M. U. T. 224.) 5 
MADRaS HGIH COURT. 
Orvin Mis. Seconp Appuat No. 8 or-1903. 
December 16, 1908.: 
Present: —Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 


RAJARUTHNA KAVUNDAN—Perrrioven 


—APPELLANT 
VETSUB 
DORAISAMI KAVUNDAN AND OTHRRA— 
COUNTER- P RTITIONERS—RESPONDENTS. 
Limitation Act (XV of 1877), art. 179 (4)—8tep-in- 
aid of execution of decree—Application re-submitted 
after correction under order of Court. 
The re-subinission of an application after amend- 
ment as ordered by the Court doos not amount to 
an application to tako a step-in-aid of oxeoution 


undor article 179 (4) of the socond - Schedule of - the 
- Limitation Aot. 


Appeal against the Order of the District 
Court of South Arcot, dated the 21st Novem- 
berl907, in A. S.No. 190 of 1907, presented 
against the order of the Oourt of the District 


-Munsif of Tindivanam, in E. R. No. 365 of 


1907, in O. 8. No. 309 of 1899. 


Judgment.—tTho application of the’ 
2nd February 1904 was returned for. amend- 
ment and return in 7 days. On the 4th 
March, the application was re-submitted 
after correction. 
the re-submission amounts to an _ appli- 
cation tothe Court .to’ take a step-in-aid of 
execution under art. 


that it does not. All that the applicant did 
on the 4th -March, was to comply with an 
order of the Court. This is very different 
from making an application tothe Odurt to. 
do something towards the execution of the 
decree. The application is dismissed -with 
costs. eae tei 
ae am Appeal dismissed. 


z=- 
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~ causing hurt to Sittan and | 
Jambulingam by means~of an instrument for - 
stabbing under section 324, Indian Penal” 


L" 


The question is whether ` 


179 (4) of the second , 
Schedule of the Limitation Act. Weare clear ` 
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UMMAR SAHIB ù. VYTHILINGA MUDALIL 


-z1 (Ee. 5 M. L. T. 263.) 
= | MADRAS HIGH OOURT.: 
| Second Crvi Arrear No. 1153 ov 1905. | 
-$ “November 18, 1908, |. 
. . Present: --Mr. Justice Munro and Mr. Jastico 
Sankaran Nair., 


UMMAR SAHIB—2xp DEFENDANT 7 


APPELLANT 
VeETEUS 


PLAINTIFF AND Ist DEFENDANT—RESPONDENTS. 


Transfer of Property Act (IV of 1883), s. 54—Sale— < issue framed by the District Munsif, I do not ` 


Delivery by transfer of property—Kssence™ of transaction, 


Delivery by transfer of the property is thé essence , 


. of the transaction ` under section'54 of the Transfer of 
. Property Act. 
- There is no sale of immovable roped of valuo 
leas than Rs. 100, if no delivery of possession was 
‘inado to the vendee. No title -i8 “conveyed by an 
unregistered deed of sale: 
Second appeal- against the decree of the 
|. District. Court of South Arcot, in- A. 9.\No. 
103 of 1905, presented against the decree of 
_ theOourt of the District Munsif of Villapuram, 
„in O.S. No. 284 of 1904. 
. Order.—Before deciding the waned we 


, must ask the District- Judge ` to return find- 


“ings—as to whether there, was in fact a sale 


“40 thé 2nd defendant,—and if so, whether 


the plaintiff, -when he took his sale-deed, 
„had notice of the Prior, sale to the 2nd defen- 
, dant. 

The findings hoali be returned -by the 
8156 July 1908 when seven days will be 
allowed for filing ‘objections. ` 


- In compliance with-the above E the ; 


_District Judge of South Arcot submitted the 
following - 


FINDING.—I have been, dedet -by he 


ké High Court to return ae on the follow- 
.ing-two questions :— 

(a) Whether there was in 1 fact à , sale ‘to 
the 2nd defendant P - .. 

(b) If there was such a ale whether 
plaintiff, when he took: his _Bale- deed, had 

` notice of that sale P ” 

Appellant’s pleader objects, that in tha 
lower Court there was no issue as to whether 
plaintiff had notice of the sale to 2nd defen- 
dant, 
should have allowed additional evidence. to. be 
taken. In my opinion-the objection is not well- 

“founded. - “The first issue framed by thé District 
- Munsif rafses -the questions ` whether ‘Ist 


defendant sold to 2nd ' defendant on 30th- 


July 1960, and whether thé sale was a “valid 
one. There could -have been no sale to 2nd 


and that, therefore, the High- Court: 
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i 


possession of the land ; and if 2nd defendant 


-:was in possession when lst defendant sold 


‘to plaintiff. then’ plaintiff must be presumed 
-to have had notice of the sale'to 2nd defen- 
-dant for possession is -strong evidence. of 
-noticé: Plaintiff could-have asked the District 


Munsif to frame an issue as to whether he- 


. had notice of the sale to 2nd defendant. As 
_ VYTHILINGA MUDALL anp ANOTHER : 


he did not ask for such an issue and allowed 
the case to be decided practically on the Ist 


think that his Present Pris should be 
allowed. ‘ 

_FINDING.—Was there &- sála by lst 
defendant to -2nd . defendant? It ig 
certain that no. title was conveyed to 2nd 
defendant by the unregistered sale- deed, 
Exhibit I. In the case of immovable property 
of a value less than Rs. 100 title -may be 
transferred. by delivery of the property. Now 
‘there is no évidente that on 31st July 1900, 


-Ist defendant placed 2nd defendant or hig- 


agent in possession of the property.. First de- 


_ fendant, as plaintiff’s witness No. 1, denies that 


*he placed. the site i in the possession of 2nd 
defendant ; ,and'in cross-exatnination he said 

“after I gold the site to him (i. e. to plaintiff,) 
the 2nd‘ defendant. stocked hay.” I_ must 
observe that i in the last Jine of page 12 of the 
-printed paper the words “the defendant’ should 
be altered into “him.” Neither 2nd defendant 
‘nor any of his witnesses says that Ist defen- 
dant put.2nd defendant in possession of the 
‘site. Second defendant says, it istrue, that from 
the date of Exhibit 1, hehas been in Possession 
of. the site, but it is difficult to believe him, 
for if he was put. in possession. why did ho 
think it necessary to ask 1st defendant for a 
registered: -sale-deed ? In - Sibendrapada 


- Banerjee v: Secretary sof State for India. in 


Council (1), Mookerjee and Holmwood, JJ., 


remarked that the language of section 54 of - 


the Transfer of Property. Aot is clear, that it 


speaks of.a.delivery by transfer of the Ppros ` 
- perty, ‘and that delivery is the essence of the 


transaction.. They referred to. the judgment 


ot. Trevely ar, J.. in Gunga Narain Gope v. : 
Kali Churn. Goala (2) and remarked: “If 


on the date of the sale: the vendee gets into 
possession with the assent, express or implied, 


of the vendor, it may be held that-there has ` 


been delivery of the property,” nine present 
(1) 84.0. 207;5 O. L. 
Ea 22 0. 179.- 


Pa X 4 


aur asah unless 2nd defendant was Eo in 
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case the evidenċe that 2nddefendant has been 
in possession of the site since the date of 


Exhibit 1, is vague and unsatisfactory. I am - 


-not prepared: to believe the evidence. In my 


opinion 2nd defendant has failed to prove:that ` 


lst defendant put him in possession of the 
site in dispute. My, finding, therefore, is that 
there was not a sale by lst defendant to 2nd 
defendant. j 


Judgment.—aAccepting the finding © 


we dismiss the second appeal with costs. 
Appeal dismissed. 





(s. 0. 5 M. L. T. 264.) 
MADRAS HIGH COURT 
‘Saconp Orvin AvBgats Nos. 1284 TO 1237, ~“ 
F AND 1239 ro 1243 or 1906. 
February 11, 1909. 
Present: :—Mr. Justice Millor and Mr. Justice- 


Munro 
v. R. KRISHNASAMI AIYTAR—Pramntirr 
A —APPELLANT 
BATHI GADU AND ormens—Ds¥eNvaNts—. 
z RESPONDENTS. 


‘Madras Rent Recovery Act (VIII of 1805), s. 11, cls. 


"38, 4—determination of proper .rate of rent—Payment ` 


of cash rent for 20 years—Implred contract to pay cash 
Tent for the year in dispute, 

"When the evideñce adduced favoured the pre- 
‘sumption that Ayan rent at fixed rates had continued 
to be paid by the tenants for a period of 20 years 
_ and more, an implied contract between landlord and 

tenant to pay cash-rent for the year in dispute and 
for subsequent years may reasonably be inferred. 

Second appeals’ against the deorees of the 
District Court of the North Arcot, dated 
. 24th August 1906, in A. S. Nos. 15, 16, 17, 

18, 20, 21, 22 23, 24 of 1906 respectively 

presented ‘against the decision of the Court 

of the Head Assistant Collector of North 

Arcot, dated 19th December 1905, in Sum- 

mary Suits Nos. 184, 185; 186, 187, 190, 191, 

192, 193 and 194 of 1905. 
Order.—Tho decision -of the 
Judge can only ba supported on theview that 
he intended to find asa fact that an implied 
contract to go on paying the Ayan rate 
existed between the landlord and the tenants. 
Bit we cannot think that the District Judge 
found anything of the sort ;'for (1) he does 
, not specifically say so, (2) no such contract 
was pleaded and (3) nots single patie was 
prodaced on the defendants’ ode to support 
such a-plea. =. 
The failure to produce a aingie patia was 
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” especially significant in view of the fact that- 
the single patta (Exhibit D) -produced by 
the “plaintiff (or was ib a muchtlika as' the’ 
Head Assistant Collector found ?) contained 
an express clause reserving the right .of ’ the 
then landlord to levy a crop-war rate. Even : 
if there had been ẹ finding as to an implied ’ 
‘contract in favour of the tenants’ it would 
have been necessary to determine the further 
question how far such ‘contract was binding ` 
-on the present landlord. Vidé the last clause 
tion 11 of Act VIII of 1865. . 5- -~ 
e Head Assistant Collector, in the 
eae of any: plea regarding a contract’ and 
in the absence of any evidence ‘of å survey 
„having been effected by the British Govern- 
“ment ) before the 1st January 1859, proceeded to 
determine the proper rate of rentunder clause 
“8. of section 11 of the Act. He found that, 
.the .crop-war rate claimed was the fatsal rate 
and that the lands of the adjacent ‘village 
belofiking to the same zamindary paid crop-war 


_ ratedand sadal-war at the present day. -This . 


` decision, if warranted. by the evidence, was 
in accordance with the rules prescribéd’ in 
section 11, whereas the decision of the District 
Judge does not appear,to be in accordance 
-with those rules. » 

Wë request the District jide to ‘remit a 
fresh finding on the facts from the.evidence 
[on “récord as to what is the proper rate. of 
rent’ if determined in accordance with Bec- 
tion 11. 

The finding should be- roared in six. 
weeks, and seven days are allowed for. fling 
objections. ° h 

In compliance with’ the oe order ' the 

~lower Court submitted the following 

FINDING,—I am directed to remit a. 


“fresh finding on the facts from the evidence ' 


on record as to what is the’ proper rate of: 
‘rent, if ib could be determined in- accordance 
with section 11 of the Rent Recovery Act. 

2, Plaintiff's 3rd witness produced ‘accounts ' 
filed herein as Exhibits Band O. He did not 
‘prepare them and was not present, when they | 
were prepared. Exhibit O relates to the year 
-1884-85 and to the previous yéars. Exhibit 
B relates to the years 1893 to 1595. The 
‘evidence of plaintiff's 8rd witness i is that the 
‘above accounts were prepared for the pur- 
-pose of caldulating road cess. Defendants’ Lat 
witness deposes to the same effect. Plaintjif's 
3rd witness cannot state that crop-war rents 
~- were collected in accordance with the aocounta, 
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Exhibits A, B and C. -He was, working as 
Karnam before 1895, and his younger brother 
has been the Karnam of the village after 
1895, Heand his father before him never 
prepared a Baki Jopata (statement of arrears) 
or Vudambadikai (agreement). He knew no- 
thing about collections of rents and about the 
rates, at which they were collected. Plaintiff’s 
4th Witness is an interested witness. He 
vaguely states that, apparently within his 
knowledge, he once paid crop-war rent about 
20 years before the suits. He does not speak~ 
about any payment of rent made by the tenants, 
who are parties to the present litigation. 

_ 3. Defendants’ witnesses Nos. 1 to 3 depose 
that for about 20 years before this litigation, 
the tenants . were paying rent at fixed Ayan 
rates. Defendants’ 3rd witness produced re- 
ceipts granted to his father and filed herein as 
Exhibit II series. They show that the father 
of the witness paid to the landlord rent at 
Rs, 48-9-0 per annum in the years 1880-S1, 
1851-82, 1882-83 and 1884-85. The witness 
states that he was paying rent atthe same 
rate till the year for which the plaintiff is 
seeking to enforce acceptance of paltas. 
Exhibit II series are proved by defendants’ 
Sth witness. - , 

4, Exhibit D isa patta for 1886-87 alleged 
to have been granted to one Subba Reddi, 
who is now dead. Ayan rates were therein 
charged, but the landlord inserted therein 
a provision reserving for himself a right to 
levy crop-war . rent for future fasits, But, 
there is no evidence at all to show that any 
landlord .had actually recovered rents at that 
rate from any ofthe defendants herein during 
twenty years before these suits or at any 
previous period.. Therefore, the evidence 
discloses but one instance in 1886-87, in 
which the landlord merely asserted his right 
to claim crep-war rent and the interested 
statement of plaintiff’s’ 4th witness is to the 
effect that he paid crop-war rent, but once 
about -20 years before the suits. In the 
mortgage deed, Exhibit III, executed by 
the late Shrotriemdars to one Munisami 
-Reddi in April 1891, the only. rent mentioned 
was the Mukta or Ayan rent and there is no 
reference therein to the landlord's right to 
collect crop war rent. 

5. In the leading Full Bench case on the 
point reported in Venkatugopal v. Rangappa 


(1) St was held that payment of rent 
(1) 7 M. 365. Se 
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in @ particular form or at a certain 
rate for fourteen years is presumptive evi- 
dence of the existence .of a contract to 
pay rent in that form and at that rate for 
those years and that it is also presumptive evi: 
dence that the parties have agreed that it is 
obligatory on the one party to pay and thè. 
other party to receive rent in that form and 


-at that rate, so long as the relation of land- 


lord and tenant may continue. This presump- 
tion is liable to be rebutted by showing that 
the rate was paid under a mistake, or that 
it was fixed only for a certain term, on tha 
expiry of which, the parties were at liberty 
to revert to their original rights, or that 
there has been an increase or diminution in 
the extent of the holding or an addition to 
its value by the creation of improvements at 
the expense of the landlord. No such circum: 
stance has been referred to in the evidence 
adduced in these suits and there is no proof 
of any such special cause entitling the land- 
lord herein to an alteration in the term 
heretofore subsisting between his predecessors- 
in-title and the defendants herein. This was 
a decision in favour of the landlord. | 

6. The same principle in favour of tenants 
was affirmed and followed in the case reported 
in Krishna v. Vankatasams (2). It was held, 
in the decision reported in Narasimha Naidu 
Y. Ramasamé (3), that an implied contract, as 
above described, cannot be inferred from a 
single lease extending over a period of five 
years. In the decision reported in Apparat v. 
Nurasanna (4), it was observed that payment 
of rent at a uniform rate by the tenants 
for a period of six years was not sufficient 
to establish an implied covenant to pay 
rent at that rate. In a case reported in 
Brahamanna v. Appa Raw(5),it was found that 
the District Judge inferred an implied contract 
in favour of a tenant to pay rent at a certain 
vate, when he found that the tenant had paid 
rent at that rate for a period of five. years. 
The High Court held that the finding of the 
District Judge must be accepted, as it was on 
a question of fact and, as there was legal 
evidence, on which that’ finding could be 
supported. In the decision reported in 
Nallikarayana Prasada v. Lakshminarayana 
(6), payment by tenants of certain wet rates for 
a period of less than seven years was held to 


| (2) SM 164. (3) 14 M. 44. - 
- (4) 15 M. 47. (5) 2 M. L. J. 292,- 
6) 17 M. 50. | 
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be insufficient to warrant the inference of an 
implied contract to pay that rate in future 
years. WÉ 

7. In the cases before me, the evidence 
adduced favours a presumption that Ayan or 
cash rent at fixed rates were paid by tenants 
for a period of twenty years and more. A 
right to levy crop-war rent is proved to have 
been once asserted by the landlord in 1886- 
87 against a particular tenant. There is no 
evidence to show that such ren} was ever 
` collected from any of the defendants -in the 
‘present suit at any time, An implied contract 
cau reasonably be inferred, so far as those 
defendants are concerned, to pay cash rent 
for the year in dispute and for Subsequent 
years. 


8. It was observed by their Lordships im 


their order, calling upon this Court to submit 
a finding a8 to the proper rate of rent'‘in 
these suits, that it would be necessary to 
determine, in case an implied contract was 
found in favour of the tenants, the further 
question as to how far the said contract was 
binding on the present Jandlord under the last 
clause of section 11 of Act VIII of 1865. 

. 9: In Faulkes v. Muthusami Goundan (7), 
jt was found that a landlord granted in 
1840 a patta to a tenant having a 
heritable estate in the lands included in the 
patta, fixing the rent at a reduced rate, which 
was less than the rate, payable on the’ lands 
previous to the date of the patta, and it 
was held that the yatta was granted before 
the Rent Act and was, therefore, binding 
upon the successors of the landlord, who had 
_granted it. 

10. In another case, reported i in Arúmugam 
Ohettë v. Raja Jagareera Rama (8), the 
“fasts found were that tenants, who had con- 
structed wells at their owu cost, had been 


paying rent during a period extending from 


one to eighteen years at enhanced rate, not- 
withstanding the circumstance that the land- 
lord had contributed’ nothing towards the 
jmprovement of their lands. It was held that 
such payment might be evidence of an 
agreement to pay at that rate and that it 
will not be binding as a contract for want 
of consideration in that’ particular case. This 
conclusion WAB qualified by an observation 
as fullows: “If in. cases like the present, 
payments atthe higher rate had continued 
~ to be made for a great many -years,-.s0 as to 
_ (T) 21 M. 503. (8) 28 M, 444, 


4 


INDIAN OASES. . 


t 


[1969 


make it unfair to the land-holder, on account 


~ of such lapse of time, to be compelled to prove 


the existence of some consideration when the 
payment commenced, it may be a _question 
whether -the Court should not presume tf. 
lawful origin for the payment, on the-anklogy | 
of the lost grant principle availed of to support 
long possession and enjoyment.” 

11. But the power to question the validity 


of an implied contract was not by the above — 


decision conceded to persons in the position 
of the present plaintiff. When the ‘origin of 
the contract to pay at a certain rateis definite- ` 
ly known and the rates also happened to be 
lower or higher than the rates, which had. 
prevailed previous to the . date of the contract 
the landlord or the tenant, as the case may 
be, can possess the right to igiore it on the 
„ground that it was notsupported by considera- 
tion. It has not been shown in the present 
care that the crop-war rate relied on by -the 
plaintiff is, in every instance, higher than 
the Ayan rate, which has been the prevailing 
rate during many, years. It is possible for 
the tenants to raise only such crop, as will 


"entitle the landlord to claim rents, which 
_ ‘may be less than the cash rents, which they 
are now prepared to pay. Therefore, a fixed . 


cash rent, which the’ tenants had impliedly , 
agreed to pay and the landlord had impliedly 
agreed to receive, need not be considered to 
be necessarily lower, in every case than the 
crop-war rent, which the landlord would. 


_ otherwise be entitled | to levy. `- Therefore, the 
-question of want of consideration, as regards ý 


the implied contract, found to exist in the 
present case, does not arise. 

12.:There was an observation in a case 
reported in Ramanadan v. Srinicasa 
Murthi (9), that the second proviso -con- 
‘tained in Rule 4 of section 11 of Act VIII 
of 1865, applied only to leases, which, in the 
circumstances in which they were made, 


amount to a fraud upon the zemindar’s power ` 


as Manager,‘or to alienations made for the 
. personal benefit of the grantée and to the 
prejudice of his successor. But, this view was 
‘not followed ina case reportéd in Samarapurt 
‘Mudaliar ¥. Nagappa ‘Mudaliar (10). It 

was there held that the provtso abovereferred 


to was not confined to cases of.-fraud ‘on'the ' 


part of the landlord’s prededessor-in-title, 

that patias ‘granted by such ‘predecessor at 

rates lower than the rates payable upo te 
(9) 2 M. 80, (10) 17 M. L, J. 88.. 
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‘uit lands | will not be binding upon his 
successor, if the pattas were not granted on 
any of the grounds specified in the proviso: 
‘even though the predecessor was not guilty 
of fraud in ro doing. | 

13. If the faisal rates in the village were 
crop-war rates, as observed by the Head 
Assistant Collector, the land-holder can claim 


no rate, when a tenant leaveshisland unculti- ' 


vated, as the crop, that must determine the 
rate to be levied, would be found wanting. 
Moreover, as I have already observed, there 
is nothing on the record to snow that the 
cash rates, which the tenants are prepared to 
pay must invariably be less than rents, which 
can be claimed by the landlord, when the 
tenants make up their minds to raise only 
inferior crops or to leave part of their hold- 
ings fallow. Probably, the Ayan rates may be 
ultimately more beneficial both to the land- 
lord and to the tenants and were found to be 
so during a long period. And, when it is 
found that these were the prevailing rates 
in the village for more than 20 years and 
no instance has been shown of the levy ot. 
crop-war rates from these defendants or their 
predecessors-in-title at any time the exact 
time when payments at Ayan rates had com- 
menéed in the village cannot be ascertained 
and the circumstances, under ‘which they 
were introduced and continued for so many 
years, are also not ascertainable. Therefore, 
I find that the second proviso to Rule No. 4 
of section 11 has no application to the present 
case. 

14. A pernsal of the whole of the leading 
decision on -the point reported in 
Venkatagopal v. Rangappa (1); inclines 
me to the view that, when an implied con- 
tract to pay ‘rent at certain rates, is inferred 
in accordance with the principles of that 
decision, such a contract could not be viewed 
as purely personal to the parties, between 
whom it must have originated, and binding: 


only upon those who are supposed to have - 


been those parties, and the second proviso 
to rule No. 4 of section 11. can rarely apply 
to that contract. I quote thefollowing observa- 
tions from the above decision in support of 
my view :— “We have observed that the act 
presupposes the existence of the relationship 
and the liability to a rent. The patta is, no 
doukt, evidence of a consensus or contract as 
to the rent payable for the year, but where 
the parties are unable to agree as to the rent 
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payable, but still desire to continue the 
relationship, it must be ascertained what is 
the contract in respect of the natureor rate 
of rent, to which the one has the right to 
compel the assent of the other, and this right 
may itself be a creature of contract.” It was 
not contemplated that, in each year, the 
parties should be able'to compel one another 
to alter the terms which heretofore had 
regulated their obligations. It is probable 
that the term “implied” was intended to 
signify a contract, that could be inferred 
from the conduct of the parties in preceding 
years.” 

15. The plaintiff herein became the auction- 


-purchaser of the late Shrotriemdar’s rights. 


He derived no interest by his birth in the 
Shrotriem- village in question. His rights 
therein cannot reasonably be considered to 
be higher than those of the late Shrotriem- 
dars, who and whose mortgagee, as appears 
from Exhibit III, have long been collecting 
only Ayan rates froin their tenants. Plaintiff 
is probably not a successor of tho late Shrot- 
riemdars within the meaning of the second 
proviso to Rule No. 4 above referred to. 

16. Therefore, my finding on the issue 
remitted by the High Court is that. the 
proper rate of rent in the cases under con- 
sideration is the Ayan rate relied on by the 
defendants, which is supported by an implied 
contract between the land-holder and the 


.tenants of the village, ascertained in accord- 


ance with principles of the leading decision 
reported in the case of Venkatagopal v. Bang- 
appa (1). 

Judgment.—wWe accept the, finding 
as to the rate of rent. As regards the sadal- 
war there is nothing to show that the fees 
are charged in accordance with established 
usage in the village. 

We dismiss the appeals with costs. 


Appeals dismissed. 


ri 
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KOOLAYAYPA ROWTHER Y. BALUSAMI. 
(5. 0.6 M. L. T. 288.) - E- 
MADRAS HIGH COURT. 
Seconp Civin Arrear No. 1097 or 1905. 
; February 19, 1909. 
_ Present: —Mr. Justice Munro and Mr. Justice 
Abdur Rahim. i 
KOOLAYAPPA ROWTHER— APPELLANT 
' versus | 
BALUSAML AND ANOTHER— RESPONDENTS, 
_ Transfer of Property Act (IV of 1882), s. 583—Trans- 
jer in part for valuable consideration and in part for 
‘defeating creditors, effect of, 
. Where a transfer, though in for valuable 
consideration, is, as regards the other part of it, only 
an arrangement to defeat the creditors, it is wholly 
void against the creditors, both under section 53 
of the Transfer of Property Act and under 13 Bliza- 


beth Chapter V, and cannot be upheld to the extent _ 


to which it is supported by consideration. 

Chidambaram Ohettiar v. Sami Aiyar, 30 M, 6; 16 
M. L. J. 427; 1 M L. T. 851, referred to. 

Second appeal against the decree of the 
District Court of Tanjore, in A. S. No. 921 of 
_ 1904, presented against the decree of the 

Oourt of District Munsif of Tiruvalur, inO. 8. 

No. 452 of 1902. 

Order.—tThe District Judge clearly 
seems to have held that the sale to the 
plaintiff was not intended to defeat creditors 
and, therefore, not voidable, under section 53 
ofthe Transfer of Property Act merely be- 
cause there was some consideration for the 
sale, and that there was an intention to really 
transfer the property. These circumstances 
are sufficient to warrant the finding of the 
District Judge. As was pointed out in 
‘Ohidambaram Ohettiar v. Sami Atyar (1), 
where a transfer, though in part for valuable 
consideration, is, as regards the other part 
‘only an-arrangement to defeat the creditors, 
it is wholly void against the creditors 
both under section 53 of the Transfer of 
Property Act and under 13 Elizabeth Chap. 
5 and cannot be upheld to the extent to 

_ which it is supported by consideration. If, 
therefore, the District Judge should find that 
the object of the sale to the plaintiff was to 
defeat creditors and that the plaintiff was 
aware of that object then the facts that there 
was consideration and there was an intention 
to transfer will not affect the question. We 
must, therefore, ask the District Judge to 


find, on the evidence on record with reference _ 


to these observations, whether the sale to the 
plaintiff was intended to defeat creditors and, 
therefore, voidable under section 53 of the 


Transfer of Property Act. -` 
TG) 30 M. 6; 16 M. L. J. 427; 1 M. D. T. 351, ’ 
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-The findings should be submitted in six 
weeks and seven days will be allowed for filing 
objections. _ ` : 

Judgment.—We accept the finding. 
The decree of the District Judge ia reversed 
and the decree of the District Munsif restored 
with costs in this and in the lower appellate 
Court., š 
Decree reversed 





© (80.5 M. L. T. 284.) 
MADRAS HIGH COURT: 


Omz Revision Petition No. 273 oF 1903.: 


February 22,1909. | A 
Present: —Mr. Justice Munro. A 
VEYATHEN SRIDEVI alias KIZHOIKKI 
KOVILAKATH VILLA THAMBURTI 
AVERGAL—P.aintiv¥—PETITIONER 
5 - versus ` 
- LAKSHIMIAMMAL AND OTHERS— 


DEFENDANTE — RESPONDENTS. " 
Transfer of Property Act (IV of 1882), s. 76— 


Liability of mortgagee to pay enhanced Government. 


Revenue—Contract to the contrary. 

In the absence of a contract to the contrary, tho 
mortgagee would be liable to pay enhanced Govern- 
ment Revenue, under section 76 of the Transfer of 
Property Act. 


Petition, under section 25 of Act IX of 1887, . 


praying the High Court to revise the decree 
of the Court of the Subordinate, Judge of 


` Calicut, in Small Cause Suit No. 674 of 1907. 


Judgment.—Under section 76 of the 
Transfer of Property Act, the mortgagee in 
the absence of a contract to the contrary 
would be liable to pny the enhanced Govern- 
ment revenue. l find no such contract in Ex. 
A. All that can be said is that the parties 
probably did not anticipate any increase in 
the Government Revenue. The fact that the 
amount of Government Revenue is mentioned 
in Ex. A cannot make any difference. The 
Government Revenue would be the same 
whether mentioned in Ex. A or not. The 
plaintiff is, therefore, entitled to the amount 
claimed for enhanced-Revenue and the lower 
Court’s decree will be modified accordingly 
with costs throughout. 


| Decree ‘modified. ` 


` 


‘Vol. iv] h da 


MANIKKAVASAKA DESIKA V. SUNDARAM PILLAI 
. (s. c. 5 M. L. T. 284.) 7 
~ MADRAS HIGH COURT. . 
© Cryin Revision Patition No.’ 349 or 1908. 
; February 11, 1909. 
Present:—Mr. Justice Miller. 
: ` MANIKKAVASAKA DHSIKA GNANA 
-BAMBANDA PANDARA SANNADHIAR 
AND OTHERS—DEFENDANTS—PETITIONNRS 
Versus 
SUNDARAM PILLAT— PLAINTIPR— 


RESPONDENT., 
Review—Admissibility of ‘review made under mis- 
- taken view. 


‘The fact that the lower Court was of opinion that . 


it had committed a mistake in excluding an un- 
stamped-.acknowledgment from its’ consideration, 
but had really committed no mistake, does not pre- 
vent the admissibility of the review. 

Petition, under section 25 of Act IX of 1887, 
‘praying the High Oourt to revise the deci- 
sion of the Subordinate Judge’s Oourt of 
Tanjore, dated the 23rd December 1907, ing. 
C. S. No. 1028 of 1907. 


Judgment.—I am not debana “to 


hold that the Subordinate Judge- was: wrong ` 


in admitting the review: His order has not 

been printed and put before me, but 

apparently he was of opinion that he had 

committed a mistake in excluding the un- 

: stamped acknowledgment from his con- 
sideration. Possibly on that point he was 
wrong and had really committed no mistake 
but that does not prevent the admissibility 
of the review. 

The decision on review may be. supported 
on the ground that the -settlement of account 
signed by the 3rd aad 4th defendants, who 
had, as the Subordinate Judge finds, 
authority to adjust accounts, brings the case 
within art. 64 Sch. II of the Limitation Act’ 
of 1877 which. governs the case. [Vide— 

' Manjunatha Kambi v. Devamma alias Qo- 
mathianma (1).] 
_ The decree ought to have been agaist the 
lst defendant only and against him as trustee 
of the Sri Panchanadaswami Koil in Trivadi. 
This is clear from the plaint itself. 

Subject to this modification tha petition is 
dismissed. The parties must bear their own 
costs. 


- Decree modifed: 
(1) 26 M. 186. 
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OHOOKALINGAN, Y. MADURA MEBNATOHI, 
: (s. 0. 5 M. L. T. 293.) = 
MADRAS HIGH COURT. 
Civiu Appgat AGAINST Ogper No, 30 op 19983. 
March 1, 1909. 4 
” Presêné: —Mr. Justice Munro and Ady. -Jastica 
Abdur Rahim. ' > ; 
CHOCKALINGAM, MINOR BY HIS MOTAER 
AND GUARDIAN, AMMAKUTTI AMMAL 
APPELLANT 
‘versus 

Tas MADURA‘ MEENATOHI SUNDA- 

RESWARAR DEVASTHANAM, THKOUGH 

` 13 Mayacre, P. S. ANANTHARAMA 

: IYER—Responpent : 

Oivi Procedure Code: (Act XIK of 1882), ss. 13, 248— 
Execution application—Notica- to defendant - to show 
cause why decree should not be executed -Contents of 
the application not mentioned in the notice—Ex parte’ 
order for esecutton—Rea judicata. 

A deoree was passed against the defendant direct- 
ing him to pay the decree amount out of the 
assets of his deceased father in hia hands. Tho 
plaintiff, in execution, applied for attachment. 
Notice was thereon, issued to the defendant to show 
cause why the decree should not be exeouted. The 
notice did not contain the contents of tho execution 
“application. The defendant not appearing on the day 
fixed for return of the-notice,an order for attach. 
ment was made: 

Held, that the order was not res judicata so as to 
bar subsequent proceedings by the defendant. 

When itis endeavoured to obtain execution of 
something, not granted -by the decree, mere notice 
to the defendant that further execution is to be 
applied for, will not’ be sufficient to make the order 
res judicata, 5 

Appeal against “the decree of the District 
Court of Madura, dated the 18th November, 
1907, in A.S. No. 222 of 1907, presented against 
the order of the Court of the District Munsif 
of Madura, dated the 12th November, 1906, 
in M. P. No. 556 of 1906, in E. P. No. 338 of 
1904, in O. 8. No. 208 of 1894, , 
- Judgment.—We are unable to agree 
with the District Judge ‘that the appellant's 
claim is7¢s judicata by reason of the order for 
attachment passed on the execution applica- 
tion. The decree against the defendants was 


-that he should pay the decree amount ont of -` 


the assets ofthe deceased father in his hands, 
On the execution application, notice under 
section 248, Civil Procedure Code, was iasued, _ 
but that. was merely a notice to show 
“cause: why “the decree should not be 
executed. The defendant did not appear 
and the order for attachment was passed. 
As was pointed out in Ramasami Nak 
v. Ramaami Chetti, (1) -“ when it is 

(1) 30 M. 255 at p. 263; 2 M. L. T. 167; 17 A. L, Je 
201, 
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endearoured to obtain execution of 
“something, not granted by the decree, 
“mera notice to the defendant that 


further execution is to beapplied for, will 
not be sufficient to make the order res judicata 
against him. And where the application is 
- notfor the execution of something which 
hasbeen. directed to be done by any decree 
or order, so as ipso facto to carry information 
as to. what- the claim made and the relief 
prayed for are, a noticé to the judgment- 
debtor without inserting, the specific prayers 


will not render the order made upon such ii 


-application res judicata.” 

These remarks apply exactly to the present 
case. Reliance is placed upon the facts that in 
a previous application for execution an order 
for the attachment of the defendant’s movables 
was made after notice. There is nothing to 
show what the contents of that notice were, 
and the defendant did not-appear. The matter 
is, therefore, carried no furtber. We, therefore, 
reverse the decree of the District Judge 
and restore the order of the District Munsif, 
withdrawing the attachment:with costs in 
- this and in the lower appellate Court. 

_ Decree reversed. 





(5.6. 5 AL L. T, 298.) 
MADRAS HIGH: COURT. 
Seconp- CIVIL APPBAL-No. 8-or 1906. 
- March 11, 1909. 
' Presni: —Bir Arnold White, Kr. Chief, 
Justice, and Mr. Justice Abdur. Rahim. 
. RAMASWAMI NAIK-— APPELLANT 
` versus 
THIRUVENKATAM PILLAI AND 


OTAKRS— RESPONDENTS. 

' Lessor and lessee—Ezercise of rights by lesseé — 
Obstruction —Inabuity of representative of lessor. 
‘Where the plaintiff, a lessee; was obstructed 
in the exercise of his rights by samindar, who was 
the successor of the zamindar who granted the lease: 

Held, that the defendant was the representative 
of the party by whom the plaintiff was obstructed 


and was liable in damages to the plaintiff to the extent: 


- of the assets in‘his hands. 


: Second appeal against the decree of the 
District Court of Madura, in A. S. No. 90 of 
_ 1905, presented against the decree of the 
Court of the District Munsif of Periyakulam, 
in O. S. No. 92 of 1904. ` 
-Judgment.—wWe are of opinion that 
Ex. A is a lease as was held with reference 
to’the instrument in Seent Chettiar v. Santha- 
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nathan Ohettsar(1)and not a license as washeld- 
with reference to the instrument in Maumik- -` 
kutii v. Pushakkal Edom (2). 

The plaintiff was obstructed in the exercise 
of his rights by the late samindar, the succes 
sor to the samindar, who granted the lease. 
The lst defendant is the representative of 
the party by whom the plaintiff was obstructed 


_and as such heis liable in damages to the 


plaintiff to the extent of the. assets in his 
hands. 
The second appeal is dismissed with costa. 
Appeal dismissed. ` 
eo M. 58. = 


2) 29 M. 858. ie 
| mien 


(s. c. 5 M. L. T. 285.) 
7 MADRAS HIGH OOURT. 
CRIMINAL Raviston Casg No. 441 or 1908 
March 16, 1909, - 
Present:—Mr.- Justico Munro. 
T re VYAPURI: OHETTY AND OTHERS— 
Perro 


NERS. n 
Penal Oode (Act XLV of T880). 8. {4i=Coniiciicn 


for rioting—Finding that two of five persons convicted 
had no common object——Effect of, on the other accused. 
To sustain a conviction for rioting there must be 


five persons who have acommon object. Wheretwo . _ 


of the five persons convicted were found to have no 


- common object, the conviction as against. the rest _- 


cannot stand. 
Petition under sections 435 and 439 of the 


Criminal Procedure Code, praying the High - 
` Court to revise the judgment of the Court of 


the Deputy Magistrate of Tiruvallore Division, 


Chingleput, inCrl. Ap. No. 14 of 1908, pre-~ 
‘sented against the judgment of the Court of 


the Stationary 2nd Class Magistrate of Ponneri, 
in C. C. No. 40 of 1908. -- 

Order. The facts found are “that one 
Murugasami died, that bis uncle, the Ist 
accused and cousins, the 2nd and 8rd accused, 


were in his house when he died, that some - 


days afterwards ‘these accused and others 
went to a land which had belonged to- thé 
deceased and cut the crop, that P. W. No. 2, 


' father of Murugasami’s widow hearing of this 


went with others to the land and remonstrated - 
and attempted to reap the crop themselves, 
upon which the Ist accused pushed P. W. No. 
8, and snatched a billhook from bim. - On 


` these facts the five prisòners were convicted - 


of rioting. 
Accused Nos. 1 to-3 claimed that they were 


` entitled to the land as they and the deceased 


. The conviction and sentence are reversed and | 


= 
VOL ING > 


had ‘been members -of an undivided family. 
No ‘division is proved, but the finding is that 
“for some thirty years the accused has been in 
exclusive possession.- Fifteen persons were 


vomplained against but only-the petitioners, | 


accused Nos. 1 to 3, 14 and-15, were’found 
guilty of rioting. Before the five petitioners, 


v could. be ‘found guilty of rioting-it was ne-_ 


cessary in this case to find that they.all had 
one of the common object specified in section 
141, Indian Penal Code. The 14thand 15th 


accused were servants of the deceased and ` 
there is nothing to show that they had any of 


such objects in going to the field with-accused 

Nos.1 to3 who, they knew, were close relatives 
of the deceased. All the Magistrate finds’ 
regarding them is that they called coolies to 
cut the crop. Accused Nos. 1.to 3 may have 
had a common object but before there -can be 


an unlawful assembly and rioting, there must. 


be five persons who havea common object. 


the fine, if paid, will be refunded. 
Petition allowed. 


measa 


n (e. 0. BM. L. T. 288.) ` 
i MADRAS HIGH COURT. < 
| SEGOND Crom Apprat No. 1024 or 1906. 
March 10, 1909. 
< Present: —Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Abdur Rahim. , 
CHELLA NAGI REDDI— APPELLANT 


versus 


JBVIPOTHULA VENKATA REDDY ann - 


ANOTHER—RESPONDENTS. 
Civil Procedure Oode (Act F of 1908); 8. -108—Prac. 


` tice—Point taken “im appeal, but not referred to by. 


lower appellate Oourt—Power of Court in “second ap- 


-peal to consider, the evidence on the point. 


- Where a point was taken in the grounds of appeal 


~ but the lower appellate Court made no reference to 


the question, the High Court can, in second appeal, 
consider the evidence on the point, under section 108 
of the Code of O:vil Procedure. | 

Second appeal ‘against the decree of the 
District Ovurt of Kurnool, in A. S. No. 132 


B of 1903, presented against’ the deoree of the- 


Court of the District Munsiff of Karnool, in 
O.,8. No. 519 ‘of 1-04, 

J udgment.— It has been intended 
on behalf of the appellant that the District 
Judge did “not consider the real question in 


thacase,.c1z., whether the 2nd defendant hav- 
_ing made the conveyance as de fucto guardian 


af the minor, the transaction was for the benefit - 


r 
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of the minor. This question was not raised in 
the Ist defendant’ s written statement orin 
the issues or in the grounds of appeal to the 
lower appellate Court. It is raised for the 
first time in second appeal. Assuming in these 
circumstances jt‘is open’ to the appellant to 
take’ this point, there is nothing in the findings 


-of the lower appellate Court which would 


warrant us in holding that the transaction was 
for the minor’s benefit. š 


As regards improvements the point is ‘taken 
in the grounds of appeal to the lower ap- 
pellate Court, but there is nothing to indicate 
that any claim for improvements was pressed — 
in the lower appellate Oourt. The District 
Judge makes no reference to the question. 

We have looked at the evidence which has. 
been printed (as we are entitled to do under suc- 
tion 123 of the Civil Procedure Code of 1908), 
and we are not prepared to say the Munsif 
was wrong in_his view that there was no trust- 
worthy evidence on which the value of im- ` 
provements (if‘any) could be assessed. 

The second appeal is dismissed with costs. ` 


‘Appeal dismissed. 





: _ (e. 0. 128P. W. B.1909.) z 
< PUNJAB CHIEF COURT. 
Seconp Civin APPBAL No. 408 of 1908. 
June 4, 1909. 
Present:—Mr. Justico Robertson, Chief 
Judge, and Mr. Justice Scott Smith. 
MIAN AMAR SINGH. AND otpers—~ ~ 
Derenparts—APPELLANTS 
versus $ 
TULSI RAM AND OTHERS—PLAINTIEFS AND 
OTHERS —DEFENDANTS—RESPONDENTS. i 

~ Custom —Alienation—Mortgage and sale of ancestral 
land by a male proprigtor—Necessity—Equity—Un- 
due influence—Unconscionable transaction—Interfers 
ence by Courts Justifiable—Sale rejected in toto. . 

Where ‘the alienee is an influential pergon, like a 
Zaildar or Lambardar in the locality where the alienated. 
property is situate and the alionor is a dimple minded 
samindar, and the terms of contract are, on the 
very. face of them, so harsh and onerous that no 


“person even of ordinary -intélleot would have ao- 


cepted them, the presumption is, that ‘the alienor was 
completely.under the thumb of the alienee and wag 
obliged to agree to any conditions imposed at the 
time of making the bargain, and that the whole tran. 
saction is unconscionable and unenforceable by Law. 
In such a case the Courts should interfere and re- 
arrange the terms according to- the sae of 
late i and good conscience. 


} 
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: Further apppeal from the decree of 8. W. 
Gracey, Esquire, Additional Divisional Judge, 
Hoshiarpur Division, dated. the 17th Decem- 


ber; 1907, varying that of Sardar Raghbir - 


Singh, Sub- Judge, Hoshiarpur, dated the 
29th October, 1906, decreeing plaintiff's 
claim. 

F acts.—The following’ extracts from 
‘the judgment of the Divisional Judge will 
fully explain the facts of the case. 

“The plaintiffs in this case sue for posses- 
sion of certain land belonging to their father, 
‘Nauranga. The defendants’ are in posses- 
sion, but the plaintiffs deny that they have 
any title and say that the mortgage on which 
the defendants base their title was obtained, 
if it exists, by the undue influence of 
_Indarpat, whose heirs the defendants are, on 
‘their father, and the latter being a simple 
minded gamindar was unable to defend him- 
self against the trickeries of Indarpat.” 

“The mortgage which was dated 28th May, 
1864, was for Rs. 3,500 but the lower Oourt 
found that with acorned interest 
amounted to Rs, 4,970 and ib ‘granted the 
plaintiffs a decree subject to the payment of 

i this amount,” 

“Against this. decree the plaintiffs have 
appealed. The defendants have put in cross- 
objections, and when one of the defendants- 

; respondents reached majority during the 
. hearing of this appeal, he put in further 
cross- -objections, It will, I think, be more 
convenient if I deal with these cross-objections 
first. It appears that subsequent to the 
3 ‘mortgage-deed of 1884, a sale-déed was exe- 
cuted in 1892 by Nanrangê;. in favour of 
Devi Singh and Dasoundi Ram, two brothers 
of Indarpat, for Rs. 7,880. The considera ion 
was made up as follows: 
“(1) Rs. 4,492 on account of the pre- 
vious mortgage in dispute.” 


, “(2) Rs. 2,000 to be paid to a previous 


mortgagee, Dina Nath.” 
, (9) Ra. 1.404 bahi accounts.” 
t “(4) Rs. 84 for registration expenses.” 
“Tn the first cross- -objections the defendants 
‘naked that the Rs. 1,404 should be allowed 
in addition to the amount passed by the 
' lower Court, it was not expressly asked that 
‘the deed of sale should be acted on in its 
entirety. In the second. cross-objections 
filed dy Lachhman Singh on attaining his 
majority, he goes further and asked for the 
sale-deed io be affirmed. The appellants’ 


| 
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pleader maintained that -the respondents - 


should be restricted to their original pleas ~ 


and I called upon the counsel for- respondents ~ 
tó show eause why this should not be done. 


He failed to convince me and I accordingly’ 


confined him to the mortgage of 1884.” 

“The defendants also rely onan entry from 
Indarpat’s account books to support the gddi- 
tional charge of Rs. 1,404 which they wished 
to impose over and above the mortgage.” ` 

“This brings me to the last stage of the 
judgment, namety, the determination of what 
consideration, if any, is chargeable against the 
plaintiffs. The consideration entered in ‘the 
deed is as follows:— 

“(1) Rs. 2,000 for previous mortgage fo 
Dina Nath. 

“(2) Rs. 1,500. for payment to Nihal 
Chand, mortgagee.” 


“Itis admitted that the first item of - 


Rs. 2,000 was not paid and indeed it re-ap- 


‘peared-in the sale-deed of 1892. I have, 


therefore, no-concern with it and I will deal 

only with the sum-of Rs. 1,500. It is ada: 
up of two items:— 

(a) Rs. 826 being one-third share of a 

mortgage of 4th April, 1877, in 

. which Nihala had one-third share. 

(b) Rs. 1, 174 based on bonds and morte 


“The item a is not disputed by the pet. 
lants’ pleader, and the discussion is thus 
narrowed down, to the item of Rs. 1,174. The 
mortgage-deed of 1884 does not specify the 
bonds or mortgage-deeds which constitute this 
item. The defendants have indeed produced 
no bonds at all, and as a mortgage-deed they 
have produced only a deed dated the 16th 
October,.1877, for Rs. 284 executed by Nau- 
ranga in favor of Nihala. This was a deed of 
conditional sale. It is alleged that carrying 


‘ interest at the rate of Rs, 2 per, cent. it amount- 


ed in 1881 to Rs. 748, 7. e., that in 64 yoars 
it had nearly trebbled. Further the Sapient 
of the sum of Rs.1,500is not proved, buat it 
is said that as the ‘mortgage to Nihala was 
reduced, payment must have been made. 
Seeing that Nihala’s mortgage wasfor Rs. 284 
and that it was only 6% years’ old, I can see no 
reason for assuming payment of such a sum, 
It is admittedly an old transactign, but still 
something more definitemust be shown before 
I can admit payment of full consideration, is 


is an affair which on the face of it appears 


most inequitable. Out of the total sum of. 
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- Rs. 3,500, therefore, the only payments which 
may be laken as established are:— 
(a) Rs. 326 out of Rs. 978. 
(b) Rs. 284 plus whatever interest may 
: be deemed reasonable.” 

“The bonds cannotbe held proved, however, 
in addition ‘to the above amounts must be 
taken the balance of Rs. 652 out of Rs. 978 
due on the mortgage of 1877. That mortgage 
was jointly in favour of Nihsla and Indarpat 
and though by the deed of 1884, Indarpat 
took over Nihala’sone-thirdshare, he, of course, 
did not lose his own two-third share, and 
hence the fall charge of Rs. 978 remained 

good. 39) 

py the terms of the deed of 1884, the pro- 
duce was to be taken in return for interest on 
this sum of Rs. $78, and interest at rate of 
Rs. 2 per cent. was chargeable on the balance 
of Rs. 1,174.” 

“The capital amount of Rs. I,174 was not, 
however, to be re-payable for 10 years though 
interest was accruing all the time. The pos- 
session of all but 16 ghwmaos out of the land 
had been lost tothe mortgagor and as this 
was only enough for the maintenance and 
ordinary -expenses the result of the condition 
as to interest being payable on Rs. 1,174 
was, that the amount of the mortgage soon 
increased beyond all hope of re-payment. 
„Indeed in 1892, it was made out that it had 
amounted to Rs. 4,492 which did not include 
the sum of Rs. 2,000 due on Dina Nath's 
mortgage.” 

“The lower Court has found that a sum of 
Rs. 4,970 is the total due. Tt is made up of 
Rs. 978 plus Rs. 1,174 plus Rs. 288 the interest 
on Rs.1,174 for 10 years. The appellants urge 
that the whole transaction was unconscionable 
and that no interest should be allowed as the 
produce more than compensated the defen- 
‘dants. Inany casethe only item carrying 
interest can be the admissible portion of the 
sum of Rs.1,174 and to determine whether 
on thisinterest should be allowed, we must 


decide whether the mortgage was unduly. 


harsh, extorted by undueinflaence and whether 
the produce of the land was sufficient to re-pay 
the defendants a good return withont any 
charge for interest. Nauranga had about 191 
ghumaog, all of which was under mortgage 
except 16 ghumaos left. him-for maintenance. 
The land was very ‘productive, the one-third 
share was held by Dina Nath, but- two-third 
came into the defendants’ possession. This 
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gives roughly 120 ghumaos and as the income 
was at the rate of Rs..4 to Rs. 5 per ghumao 
the total must have been atleast Rs. 400 to 
Rs. 500 per annum, this sum was only on 
Rs. 1,500 and not on Rs. 3,500 for the mort- 
gage toDina Nath was not redeemed, not- 
withstanding this handsome return the mort- 
gagor was compelled to consent to a bargain 
by which he made himself liable to monthly 
charge of Rs. 23 or at compound interest not 


f less than Rs. 300 perannum. The mortgagees 


would, therefore, be getting a return of 
Rs. 700 per annum on their nominal outlay of 
Rs. 2,000 approximately ; it seems to me 
that taken into account the other conditions 
of the deed this return was abnormally high 
and could only have been consented- to by a 
person forced by circumstances to consent. 
The debtor seems to have. been completely 
under the thumb of the mortgagee and ob- 
liged to agree to any terms imposed. This 
view is confirmed by the highly onerous 
terms of the sale-deed of 1892 to which 
the mortgagor is said to have consented. 
His land was under a mortgage of condi- 
tional sale the term of which was just expir- 
ing in 1884 and this doubtless was one 
circumstance which fettered his hand. The 
mortgagee was Zatldar and he was Lambardar 


~ in the Zail. The terms of the contract are on 


the face of them very harsh and it appears to 
men case in which a Court should interfere 
and re- -arrange the conditions or terms ‘of 
equity.” 

“Moreover, in a case where sons challenge- 
an alienation made by their father, they are 
entitled to demand that the terms of the 
alienation shall be carefully scrutinized and 
tested whether they were really necessary 
or not.” On the whole, I think, I shall be 
treating the defendants liberally enough if I 
award them interest at 12 per cent. per annum 
on the amount out of the sum of Rs. 1,174 
which is found to be proved. This interest 


-added to the produce of the land will give 


them a very handsome profit on their money.” 
“I have found above that out of Rs. 1 ,174 
the only item proved is Rs. 284 plus interest 
from 1877. The interest will bè calculated 
for 17 years, 5. e., from 1877 to 1884 and for 
10 years onwards. This comes to Rs. 580. 
The total charge, erapr is :— 

(a) Rs. 978. | 

(b) „ 284. 

(0) n 580,-4.e, Rs. 1,842, 
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“There remains only oue more point to be 
considered. The defendants objoct that the 
suit being one fcr ejection of a trespasser 

- cannot be charged into one for redemption. I 
think though that in the circumstances this 
change should be allowed as it involves no 
injustice. 

“The net result is, that I so far accept the 
appeal as to give the plaintiffs a decree for 
possession of the land in suit against the 
defendants on payment of Rs. 1,842.” 

R. S. Lala Sukh Dial, for the Appellants. 

Mr. Sundar Das, for the Respondents. 

Judgment,—rThe facts of this case 
are given fully in the judgments of the lower 
Courts. 

The main point which we have to decide is 
whether or not thë appellants are entitled to 
the full sum of Rs. 1,174, one of the 
items entered in the deed of 28th May, 1884, 
or only to what the lower appellate Oourt has 
allowed. Rai Sukh Dial has addressed us at 
great length but he has quite failed to con- 
vince us that there really was any solid 
- basis for this item, of Rs..1,174. We agree 

_ that under the terms of the deed and muta- 
tion, it was a charge upon the’ land, but 
we think that the terms of the deed were 
arranged in such a manner as greatly to 
confuse.the mortgagor, and to render redemp- 
‘tion an impossibility. The produce of an 


equal share of: tlie land had been accepted - 


as payment of interest on Rs. 2, 000 but this 

was set against Rs. 978 only, Rs. 1,174, though 
secured on the land, was to carry 24 per cent. 
interest and no redemption was possible for 
ten years. There is no detail of any account 
on which Rs. 1,174 was dae and only one 
first antecedent debt has been proved against 
it, 4. c., a mortgage for Rs, 284 in favour of 
one Nihala. We 
shown that anything like Rs. 1,174 was 
actually due. We think the mortgagee got a 
very good bargain, for we are not prepared 


to accept the contentions put forward by the | 


appellant as to the value of the produce, and 
wo think the transaction was arranged in 8 
‘stage which obscured its real effect from the 
mortgagor. We think that the learned 
Divisional Judge has come to a reasonable 
and equitable finding as to the amount of 
principal -and interest which should be 


allowed, and we do not propose to interfere -- 


with it. 
As regards -the competence of the - appel- 
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lants to put forward the sale of 15th Septem” 
ber, 1892, for Rs. 7,880, we are of opinion 
that they were not. conmetenit to set it up. 
The right todo so was argued very half- 
heartedly before us. Exception is taken to 
the statement of the learned Divisional Judgé 
that he was unableto credit the statement 
of one of the defendants that he did not know 
of the deed. We must aay it was difficult to 


-credit it, and though wedo not wish “for a 


moment to accuse the gentleman in question 
that 
others of the defendants knew of the existence 
of this deed and he might very easily have 
got to know of it too, and indeed should 
have made himself fally. acquainted with all 
the facts before putting in his pleas. But we ` 
are not prepared to say that the statement 
was intentionally untrue as far as he 
himself was concerned. It: is, however, 
immaterial in this connection, : 

We see no good reason for interfering with 
the judgment of the learned Divisional Judge 
and reject the appeal with costs. 

Appeal rejected, 





(s. o. 188 P. W. R. 1909 ) 
PUNJAB OHIEF COURT. 
Crvit APPFAL No. 85 or 1905. 
November 27, 1907. 
Present:—Sir William Clark, Kr., Ohief” 
Judge. 
HAJI UMAR DIN AND OTHERS—DEFENDANTS 
— APPELLANTS 
versus 
KHAIR DIN AND 0OTHERS— ULAIMANTS— 
RESPONDENTS. 

Land acquisition—-Shamilat—Entry tn Settlement 

papers—Rebuttal of its correctness—Ownership claimed 
by a person recorded as a tenant—Emerged land— 
Presumption from long possesston—<Appointment—Es- 
toppel. 

Certain land was recorded as shamtlat in settle- 
ment records. The land had emerged from the 
river, ond H aud M, whose lands immediately ad- 
joined the land in dispute, had been for years in 


` possession of the land since it had emerged and they 


had also reclaimed it:— 

Held, that the facts were sufficient to rebut the 
presumption arising from the settlement entry and 
that H and M should be held tobe the owners of 
the land. 

The rule is that when land emerges from river, it 
is given to the persons who own the adjacent land. 

In land acquisition cases persons deliberately, 
omitting to claim the property to be acquired or ace 
cepting the award treating the land as shamilat 
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are ordinarily estopped from, afterwards asserting 
` their right before the Civil Court. 

Appeal from the order of A. E. Martineau, 
Esquire, Divisional Judge, Lahore Division, 
dated the 24th October, 1904, awarding com- 
pensation to the respondents. 

Facts appear from the . following 
extract from the judgment of the learned 
Divisional Judge. 

“The dispute in this case relates to the 
apportionment of Rs. 1,489-14-2 out of a sum 


of Rs. 5,354-15-5 awarded by the Collector as ` 


compensation for certain land taken up by 
Government in Mauza Jia Musa. 

Rs. 1,489-14-2 is the compensation awarded 
for an area of 65 kanals recorded as shamilat- 
deh. 


The persons in actual possession ofthe land 
claim the compensation on the ground that 
the land is heir property and has been wrong- 
ly recorded as shaméilat-deh. 


Hemraj, who was patwa7t of Jia Musa 


from 1£90 to 1895, has been examined, and ' 


his evidence shows that out of the area in 
dispute 43 kanals 1 marla—Khasra Nos. 
839/ 486 had not emerged from the rivet dur- 
ing the Settlements of 1856 and 1868. The 
land began to re-appear in 1874 or 1875, and it 
was first measured at the Settlement of 1891-92. 
The Settlement Patwaris not being able 
to determimé satisfactorily to whom the land 
belonged,‘ got out of the difficulty by record- 
ing it as shamilat-deh. The rule, however, 
is that when land emerges from the river it 


is given to the persons who own the adjacent - 


land. The map and the records show 
that Haji and Muhammad Din (two of the 
objectors in this case) own land immediately 
~ adjoining that portion of the land in dispute, 
which is in their possession, aud that no other 
proprietors have any land adjoining. This 
fact, coupled with the fact that Haji and 
Muhammad Din have been in possession ever 
since the land emerged and- have reclaimed 
it, seems to me to entitle them to receive the 
compensation for that portion of the area in 
` dispute which they occupy. 


On the same principle Jalal-ud-din, Kalu, 
Chiragh Din, Mahtab Din and Mahi are entitl- 
ed to the compensation for Khasra Nos. 826/479 
6" kanals $ marlas. This land re-appeared at 
about the same time as Nos. 839/486. 
> Jalal-ud-din, ete., own otherland immediate- 
ly adjoining, and have beén in possession of 
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Nos. 826/479 over since it emerged from the 
river. * 

. Mr. “Takhshmi Nadin, for a O E 

Mr. Muhammad Shafi, for the Respond- 
ents. . 

Judgment.—The first question here 
is whether Haji and Muhammad Din are 
proprietors of Khasra Nos. 889/486. Against 
them is the fact that at the Settlement of 
1890.91, the land was recorded as shamilat, 
but I think that the “Divisional Judge han 
rightly held that the presumption arising 
from this entry has been rebutted by the | 
circumstances which he has detailed. The 
appeal so far as they are concerned is dis- 
missed with costs, ploader's faerRs. 16. - 

As regards Khasra Nos. 826/479, the 
Divisional Judge has held this to be the 
property of Jalal-ud-din, Kalu, Chiragh, 
Mehtab Din and Mahi. 

The two last named did not claim the land 
before the Assistant Collector, and the three 
former signed and‘accepted the award of 
the Assistant Collector treating it as shamilat, 

I, therefore, accept the appeal so far as to 
direct that this number be dealt with as 


‘shanulat and compensation awarded as in the 


case of the other shamilat. 

This decision is ex parte so far as they are 
concerned, as they have not appeared. No’ 
order as to costs in this case. , 


_ Appeal partly accepted. 
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SIND JUDICIAL COMMISSIONER'S 

; COURT. , 
Civit Sut No.91 or 1908. 
October 6, 1908. 
Prestnt:—Mr. Crouch, A. J. O. 
| LOUIS DREYFUS AND Co.—Puaintires 
versus 

DAULATRAM DEVIDIAL—Dazrenpanr. 
Jurisdiction—Place of suit—Sutt to file an award ` 
—Goods unascertained at the time of contract to sell—~ 
Bale and delivery completed at the where goods 
to be ascertained—Arbitration Act (IX of 1899), s. 2— 

Civil Procedure Code (Act XIV of 1882), s. 17—Exzp. 
IH (si)—Cohtract Act(IX of 1872), ss. 82, 83, 118, 119, 
An agreement was entered into at ‘Amritsar bes 
tween Lhe defendant, who resided ab Amritsar, and 
the plaintiffs who carried on business at Karachi, 
The defendant agreed to sell to the plaintiffé a cers 


- tain quantity. of grainnot ascertained at the time; 


it was stipulated that the defendant would despatch 
the goods from Amritsar to the plaintiffs, consigning 
them at his own risk, “in the name of plaintif’ 


tuds 
~ LOUIS DREYFUS AND CO. v. DAULATRAM, 
branch at Amritsar, to the plaintiffs’ firm at Karachi, . 
that the defendant will receive 90 per cent. of the | 
- contract. price, “as an advance, in exchange for 
Railway receipts; - but that the goods will “be 
examined and weighed, and rejected or accepted 


_ after arrival ab Karachi, and that the balanco, if any; . + 


due will be paid after the plaintiffs 
ported on the goods: . 

_ + Held, that as the goods were unascertained at the 
time of the agreement to sell, the sale could not 
he completed until the buyers had passed and ac: 


had re- 


cepted the goods at Kurachi and that, 4 therefore, the ~ 


performance of the contract was to be completed at 
Karachi. Consequontly, tho Karachi Court had 
jurisdiction to entertain an application to file an 
award relating to the disputes arising out of the 
agreement, 


Mr. F. Ray.nont, for the Plaintiffs. 


` Mr. Vadhumal Udharam, for the Defendant. 


Judgment.—Plaintiis apply under 
| the Indian Arbitration Act to file an award. 


Defendant hag raised a preliminary objection, 


that this Court has no jurisdiction to entertain 
the application: on the ground that, if the 
subject-matter submitted to arbitration were 
the subject of a suit, the suit could not, with 
leave or otherwise, be instituted in Karachi. 

- The contract, the breach of which was the 
subject-matter of the reference, is a contract 
for the sale and purchase of 1, 200 bags of 
rapeseed on whàt are known as “Karachi 
pass terms.” It is not disputed that the 
< contract was made at Amritsar and that the 
, defendant resides at Amritsar, and, under 

the express termis of clause 16 of the con- 
tract, payment isto be made at Amritsar. 
The contract contemplates that the part per- 
formance, viz., the” delivery of the goods to 
the Railway Company inthe name of the 
buyers as consignors and consignees, and the 
- handing over of the Railway receipts will 
take place at Amritsar. The question at 


issue is whether performance of the contract _ 


was to be completed in Karachi; if so, this 
Court has jurisdiction (section ‘17, Explan- 
ation III (tt) Civil Procedure Code). _ 

The clauses to which it will be -necessary 
to make reference are the following: — 
` (The words in italics are in the original 
agreement written, the rest being printed.) 

. 8. Delivery to be completed in—+t.¢., Rail- 
‘way receipts to be delivered ` by—l5th June 
1907. - 

5. ` The goods to be delivered in dry, sound 
and merchantable condition. 


' 9. Terms of payment—Cash after delivery. 
"10. In the event of the failure to deliver, 
ar of short.delivery, or of the rejection of any 
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- goods in exercise of any right or option aris- 
: ing under or conferred by this contract, buyers 


shall have the following options: — 
` (a) Tosimply cancel the contract. 
(b) To claim and iecover from the 
sellers the difference, if any, between 

‘the value at the contract price of 

- the quantity of goods which shall 
not have ‘been delivered or shall 
have beer rejected and the value of 
the like quantity of similar goods at. 
the market rate at Amritsar on the’ 
day next following the last day for_ 
delivery. 

(c) To buy at Amritsar the quantity of 
goods which shall not have been 
£ delivered or shall have been 

i rejected, within the two business 
days next succeeding the last day 
for delivery, and to recover from 
sellers the difference, if any, between 
the value at the contract price .of 
the quantity of goods so purchased 

` aud the value of the same quantity 
at the rate of purchase. 

(a) 
in the local market, to bny against 
the sellers through Messrs. Louis - 
Dreyfus ,& Co., Karachi, or at any 
other place, and recover from sellera 
the difference between the contract 
rate and the rate of purchase, due 
allowance being made -for any dif- 
ference in freight or terms of pur- 
chase between the said two rates. 

"12, Sellers have the option of despatching 
all or part of this contract to Messrs. Louis 
Dreyfus and Co., Karachi, on all the condi- 
tions specified above and on those following. ' 
| 18. The goods shall be despatched at 


sellers’ expense and risk by” rail from any ` 


station in consignments of not less than one 
wagon load consigned in the name of Mesars. 
Louis Dreyfus and Oo., Amritsar, to Messrs, 
Lonis Dreyfus and Co., Keamari. 

14. Bayers to have the option of SNET AA 
the whole parcel or of taking at average 
weight as customary: 

15. In taking weights, bags of 3 more than 
one seer in excess of the stipulated weight of 


If there shall be no goods available - : 


224 ibs. nett, not to be socapved in the aver- |- 


age. | 
Terms of payment: ` 

(a) Buyers -to advance sellers 90 pæ 

£ _ cent, of the contract price of the . 


| 
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goods at Amritsar in- exchange for 
_ Railway receipts. 
(è) Buyers to pay the balance of the 
` contract price at Amriteur on receipt 
from Messrs. Louis Dreyfus and Co., 
Karachi, of their’ report referred 
to in clause 17 hereof. 

«17. Sellers shall, withont question or dis- 
pute, accept as final and conclusive the report 
of Messrs. + Louis Dreyfus & Co., Karachi, 
made after arrival and examination of the 
goods at Karachi or Keamari, as to quantity, 
condition, weight and refraction, ' and as to 
the allowance, if any, to be made to buyers 
in respect thereof, sellers to have the option 
of attending personally or by their Agent 
at Karachi or Keamari, during the process of 
refraction and weighment, not later than 24 
hours’ after the” goods reach Karachi or 
Keamari. 

18. Should any portion of the goods, to be 
delivered under this contract arrive at 
Karachi, or Keamari, be in any respect unfit 
for shipment, buyers shall have the option of 
rejecting the goods which shall go arrive, or of 
taking the same with an allowance, the amount 
whereof, in case the parties differ, shall ‘be 
determined by arbitration at Karachi.: >, 

19. In the event of non-delivery or short 
delivery or of the rejection of any goods in 
exercise of any right or option arising” under 
or conferred by this contract, sellers shall 
forthwith, on demand, refund to buyers the 
amount which shall have been advanced by 
buyers pursuant to clause 16 heréof on account 
of the contract price of such goods. 6 

23. Any dispute under this contract to bo 


finally settled by two European arbitrators. 


appointed at: Karachi by the buyers ‘and 
sellers respectively, or by an umpire in case 
of difference. If either party shall fail to 
nominate an arbitrator within 6 days after 
being required to do so, the other party shall 
be at liberty to appoint both arbitrators. . 
‘A slight confusion arises from the fact 
that the same form | of contract is used both 
for agreements on, “Agency pass terms” and 
_ for agreements on “Karachi pass terms”; but 
there is no doubt that this i is an agraninent of 
the latter kind. - 
The agreement is that the sellers shall sell 
and the buyers shall buy 1,200 bags of 
esepeseed; that the sellers shall despatch 
the goods from Amritsar Railway Station to 
the buyers, consigning them, at. sellers risk, 
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in the name of Messrs. Louis Dreyfus & 
Co., Amritsar, ‘to Messrs. Lonis Dreyfus & 
Co., Keamari, that the buyers are to receive 
90 per cent. of the contract price, as-ah 
advance, in exchange for Railway receipts; 
that the goods are to’ be examined and 
weighed, and rejected or accepted, after 
arrival at Karachi or Keamari, ond that the 
balance, if any, due is to be paid after the 
buyers have reported on the goods. 

The: sections of the Contract -Act which 
apply are the following:— 

82. Where the goods are not ascertained at 

‘Completion ofsale when the time of making 
goods are unascertained at the contract of salè, 
it is necessary to the 
completion of the sale that the goods shall be 
ascertained. 

88. Where the goods are not ascertained at 
the time of making 
the agreement for 
sale, but goods an: 
swering the description in the agreement are 
subsequently appropriated by one party for 
the purpose of the agreement, and that 
appropriation is assented to by the other, the 


by subsequent appropria- 


‘goods have been ascertained, and the sale is 


complete, 
118. Where there hasbeen a contract, with 


` Right ofbuyor on breach 8 warranty, for the 


of warranty in respect of 


T sale of goods which 
goods not ascertainod. . 


at the time of the 
contract were. not ascertained or not in 
existence and the warranty is broken, -the 
buyer may accept the goods or refuse to 


_ accept the goods when tendered. 


119. When the seller sends to the buyer 


When buyer may refuse goods not ordered 
toaccept ifgoodsnot order- with goods ordered, 
ed are sent with goods the buyer may refuse 


ordered. to accept any of the 


goods so sent, if there is risk or trouble in 
separating the goods ordered from ‘the goods 
not ordered. ; 
A consideration of these sections will make 
it clear that the sale under a ‘contract such 
as that in suit is not completed until ‘the 
buyers have passed the goods in Karachi. 
, "Mr. Wadhumal has contended ` that the 
property in the goods passes as soon as the 
sellers have parted with the control. of the 
goods, and refers to sections 90 and 78 of 
the Contract Act. He ‘argues that the sale is 
complete as soon as there has been delivery to 
the Railway. But he has -overlooked tha 
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-extremely important. word ` 
in section 78. The ownership of goods is 
never. transferred until they. are ascertained 
(section 79), aud section 83, above quoted, 
shows what is meant in such a case as this 
by goods being ascertained the goods must be 
appropriated by the sellersandsuch-appropria- 
tion must be assented to by the buyers. 

I would also point out that the specific 
agreement that the goods shall be despatched 

at seller’s risk is sufficient to show, that the 
‘ consignment in the name of the buyers is for 
the purpose of'securing the advance, and is 
not intended to be-final delivery. and accept- 
ance, 

Mr. Wadhumal has suggested that, as 
nothing remains to be done- by the sellers 


after they have once handed over the. 


-Railway receipt; it, cannot be said that, as 
regards them, performance has to be complet- 
ed in Karachi. But the terms of section 17 
do not limit the completion of performance 
to the defendant. The ‘examination and 
passing-of the goods are acts which have to 
be performed before the sellers can claim the 
balance of the purchase money ; they are 
essential for thé conversion of the bare 
agreement to sell into a sale, and are beyond 


doubt done in performance of an obligation, 


under the contract, I hold that the perform- 
ance of the contract was fò. be completed in 
- Karachi and that this Court has eee 
to entertainand file the award, 

Award filed. 





(s, c. 8 B. L. R. 162.) . 
SIND JUDICIAL COMMISSIONER'S 
` COURT. 
Civit Sorr No. 294 or- 1908. 
January 26, 1909. 
Present :—Mr. Crouch, A. J. ©. 


~ VISHINDAS FATEHOHAND AND ANOTHER. 
-` to:be followed by any one desiring to get - 
. legal proceedings stayed pending a reference. 


— PLAINTIFFS 
” OTEUS 
J. SIMPSON—DEFENDANT. 
Arbtiration, reference to—Stay of suit—Procedure— 
Arbitration Act (IX of 1899), s. 19—Otvil Procedure 
Code (Act V of 1908), as. 4, 89, Sch. II, r. 18, 
The provisions of the Arbitration Act, 1899, are 
-~ not affected by the provisions of the Civil Proce- 
- dure Code, Act V of 1908. 

Therefore, in places where the Arbitration Act 
is in force, 
in a suit must be made in accordance with section 
‘19 .of the Act and not under cl. 18 of the second 
Schedule of the-new, Civil Procedure Code. 
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ascertained” ` 


any application to stay proceedings - 
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“Mr. Kimctrai, Bhoyraj, for the Plaintiffs. 

Mr. Rupchand Bilaram, for the Defendant. 

-Judgment.—in this case. the defen- 
dant has put in an application under clause 


‘18 of the second schedule to the Code or 


Civil Procedure, 1908, praying that the suit 


may be stayed on the ground that the agree- 
-,Ment sued on contains a clause’ whereby all 


disputes are to be referred to arbitration. 
On behalf of plaintiffs, it is contended that 
no application lies under this clause, but that 


any application to stay should be made under ` 


the provisions of section 19, Indisn Arbitra- 
tion Act, and in the manner prescribed for 
applications under that Aot. 

Mr. Rupchand, for defendant, contends 
that clauses 17, 19,-20 and 21, which corre- 
spord to sections 523 to 526 of the old Oode, 
are the only clauses in the Ssecond chedule 


- which, by virtue of section 3 of the Arbitra- 


tion Act, have no application to Karachi city; 
that clanse 18 had nothing corresponding 
to it in the old Oode, and that, accordingly, 
section 8 of the Arbitration Act can have no 
reference to it. “(See ‘section 159, Civil Pro- 
cedure Code, 1908). He also argues that -the 
general intention of the legislature was to 
frame a comprehensive Arbitration -Act for 
all India, and that this intention should- be 
carried out by construing the second Schedule 
as having application to Karachi except 
where there is aclear intention expressed that 
it should not have such application. 


_ In my opinion, the legislature has made it ` 
quite clear that applications to stay proceed- 


ings must, in Karachi, be made under section 
19, Indian Arbitration Act, and not under 
thé new Code. 

- The Arbitration Act isalaw which is in 
force only in the Presidency towns, Rangoon 
and Karachi ;it confers special jurisdiction 


‘and special powers on the Courts in those 


places, and it prescribes a special procedure 


Section 19 of the Act, together with the rules 
framed under it, makes full provision for such 
proceeding. 

Tn section 4 of the new Code, it is declared 
that, in the absence of any speci provision 
to the contrary, nothing in the. -Codashall be 
deemed tolimit or otherwise affect any spe- 
cial or local law now in force, or any speciale 
jurisdiction.or power conferred, or any spe- 


cial form of procedure prescribed by or under 
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any other law for the time being in force. 

_ Section 89 -declares that .all references to 

arbitration and all , proceedings thereunder 

shall be governed by the provisions contained 


in the second Schedule, save in so far as. is 
Otherwise provided by the Indian’ Arbitration 


- Act, 1899. 


T hold, therefóre, that an application to 
stay a suit, filed-in this`Court must be made 
in accordance with the provisions of section 
19, Indian Arbitration Act, and the rules 
made under that Act. 

The application i is dismissed with costs. 

Application dismisesd. 





` (are. 8 8. L. R. 164.) 
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COURT. 
Civiu Soir No. 8 or 1908, 
. February 22, 1909. 

. Present :—Mr. Crouch, A. J. O. i 
LOUIS DREYFUS anp Co. Soe 
tersus 
ARAROMAL SHIVDA YAU Derenpann, 

Jurisdiction—Suit to file award—‘Karachi pass 
terms” — Contract Act (IX of 1872), s. 188—Principal 
and agent—Power of agent to refer disputes to arbitra- 
tion—Export business, essentials of—Validity of sub- 

~ misston—Arbitrators—Non-admisston of  evidence— 
Misconduct. 

A Karachi Court has jurisdiction to entertain a 
suit to file an award, based on a contract, ontered 
into outside Karachi, under which the goods pur- 
chased are examined and passed as to quality, weight, 


4 condition and admixture in Karachi. 


It is necessary and usual for all persons, who sell 
produce to European firms on “Karachi pass terms”, 
to bind themselves by an arbitration clause under 
which all” disputes are referred to two European 
merobants in Karachi. This arbitration clause is 
considered an essential term in the “Karachi pass 
terms” and no firm would do business with any 
one who insisted on the same being oxcluded. 

It must, therefore, be presumed that an agent had 
authority to sign the ordinary form of contract 
including 2 reference to arbitration, especially where 
the agent was present at the proceedings before 
the arbitrators and never denied his anthority. |, 

The refusal by the arbitrators to admit evidence, 
which was unnecessary and which would, not have 
in any way influenced their decision, does not 
amount to misconduct. 

ce Rupchand Bilaram, for the Plaintiff. n 

. Wadhumal Udharam, for the Defen- 
in : 
Judgment.—this i is a suit to file an 
award. 
æ Defendant objects to it boing filed o on the 
following grounds :— A 3 


< 
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(1) That this Court has no jurisdiction.- , 

(2) That plaintiffs’ agent at Lyallpur had 
no authority to bind plaintiffs by the arbitra- 
tion clatse in the contract. 

(8) That defendant’s agent Jwallaparsad 
had no power to bind defendant by the arbi- 
tration clause. ; 

(4). That the arbitrators wera guilty of 
misconduct in refusing to hear evidence and, 
to permit the „examination of plaintiffs’ 
Manager. 

As to the first maine the contract which 
what is 
known as “K. P. Contract,” that is, a con- 
tiact under which the goods purchased are 
examined and passed as to quality, weight, 
condition and admixture in Karachi. I have 
already held in the case of Lours Dreyfus & . 
Oo. v. Daulatram Devidial (1) that this Court 
has jurisdiction to entertain a suit to file an 
award based ona contract-of this kind. 

As to the second and third points, the 
question is whether it is necessary or usnal 
for any person, having authority to buy or 
sell produce to be sent to Karachi for export 
to Europe, tosign a contract which contains 
a submission of all disputes to the arbitra, 
tion of two European merchants in Kararchi. ` 
Ifit is necessary or usual, then the parties 
are bound by the submission. 

_ The evidence on record shows that there 
are only six or seven firms who buy produce 
in Sind and the Punjab for export to 
Europe through Karachi. Itis a special 
class of business, requiring numerous agencies 
and an extensive organization. These firms 
are Messrs. Ralli Brothers, Messrs. Sanday 
Partick & Co., Messrs. Clements Robson & 
Co., Messrs. Volkart ` Brothers, Messrs. 
David Sassoon & Oo., Messrs. E. D. Sassoon 
& Co., and Messrs. Louis Dreyfus & Co., 
Mr. Kenyon of Sandy Partick & Co. 
(Ex. 1), Mr. Booker of E. D. Sassoon & Co., 
(Ex. 4), Mr. Astell of David Sassoon & Co. 
(Bx. 7), Mr. Vlasto of Ralli Brothers’ Agency 
(Ex. 12), Mr. Thole of Volkart Brothers 
(Ex. 13), Mr. Woodward of Clements Robson 
& Co. (Ex. 16), and Mr, Hechinger of Lovis 
Dreyfus & Co. (Ex. 19) all give evidence of 
the same character. It appears that the 
arbitration clanse under which all the dis- 


‘putes are referred to two European merchants 


in Karachi ig considered an essential term 


in the “K; P. Contract” for the purchase 
(1) 8 B. L. R: 166; 4 Ind. Oas. 1147, 


J 
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of produce, and that no firm would do 


business with any one who insisted on it- 
It is a universal practice: 


. being excluded. 
to have such an’ arbitration clause in all 
those contracts (see Exs. 3, 5, 8,- 9, 14, 
15, 17and18). There appears to be no firm 
which buys produce on “K P. terms” whose 
form af contract does not contain it. I hold 
that it ig necessary and usual for all persons 
who sell produce'to European firms “Karachi 


pass terms” to bind themselvesby an arbitra- 


tion ‘clause under which all disputes are 
referred to two aun ‘merchants in 
Karachi. 


Where goods are sold under a contract : 


which is to be entirely completed in the 
Panjab, the cause of action would not 
- prise in Karachi and the Arbitration Act 
would have no application. 

Objection 2.—Plaintiff’s agent at Lyallpur 
is. placed there, for: the express purpose of 
making contracts for the purchase of produce 
on behalf of plaintiffs; he has authority, there- 
fore, tosign the ordinary form of contract, 


and his signature will make the firm liable . 


under all such terms of it as are usual in such 
- contracts. I hold that he had power to bind 
plaintiffs by the arbitration clause. 

' Objection 3.—Jwallaparsad signed the con- 
tract on behalf of defendant; he was present 
at the hearing by the arbitrators and was in 


Karachi during those proceedings, but has ~ 


never denied his duthority. The Court must 


presume that he had authority to sign the or.’ 


dinary form.of contract, which includes, as 
already held,a reference to arbitration. 
Objection 4.—In the event of sellers failing 


to deliver the goods, the. buyers had, under 


the contract, the option to buy similar goods 
either at Lyallpur or at any other market, 
Mr. Tarachand,. who appeared before the 
arbitrators on behalf of defendant, desired, to 
give evidence pf the rates ruling at Lyallpur 
on due date and o’ examine Mr. Hechinger, 
plaintiffs’ Manager, onthe same point. The 
arbitrators considered this evidence unneces- 
‘sary, and refused to admit it. I consider that 
they were perfectly justified in doing so. The 
orop for that purpose had entirely failed, and 
. it was simply impossibleto find’ the goods to 
fulfil the many contracts falling due. At such 
times, the rates at different places would 
show extraordinary variations, for excessive 
h ‘prices might he given in. order to complete a 
- particular cotitract. To take the market rate 
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ata comparatively small place like Lyallpur 


-might work serious injustice to one party or 


the other, almost certainly to the seller, for it 
is unlikely that when demand was gréatly in 
excess-of the supply that the ruling rate 
would anywhere be less than the normal. -, 

The arbitrators had access to the Chamber 


_of Commerce reports and also to the records 


of the firms which they. represented, Messrs: 
Ralli Brothers and Messrs. W. I). -Sassoon & 
Co., and they were certainly in a position tg 
ascertain what would be fair and ‘reasonable 
compensation towards plaintiffs. ‘I do not 
believe that evidence of rates rnling at Lyall- 
pur would havein any way influenced their 
decision. : 
Mr. Tarachand has stated that he wanted 
to examine Mr. Hechinger not only as to rates 
but generally. He is‘unable to state on “what 
further points he wished to examine him. 


. Nor has Mr. Wadhumal been able to suggest 


any. The question of what damages should 
be awarded appears to have been the only 
question before the arbitrators.: e ~ 

Mr. Hechinger states that he could ‘not at 
the hearing have given any evidence as to 
the Lyallpur rates, ; 

I hold that the arbitrators were ee guilty 
of misconduct. 

Let the award be filed. All costa of this 
suit to be borno by defendant. 

: A ward filed, 


(s. c. 3.8. L. B. 167.) 
SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIMINAL Revision No. 109 or 1509. 
September 16, 1909: 
Present : —Mr. Lucas, J. O and Mr, Knight,’ 
A. J.C. 
EMPEROR 
_ versus - 2 
MAHOMED walad KADU AND oTHERS— | 
APPLIOANTR. i 

Criminal Procedură Code (Act V of 1898), 8. 205— 
Female accuséd—Pardanashin ladies—Personal ,ap- 
pearance— Diseretion—Bubstitution, of © summons "for 
warrant. 

Section 205, Criminal Procedure Code, ‘should he 
freely | titilized in such a comntry as Sind, where sò 
much prejudice exists against the appearance of 
females in. public, and -where the procedure 
Jaw’ is so frequently abused in order- to mig 
private malice. _ 

The mere impression of Magistrate that certain 


v 
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EMPEROR V., DIM MUHAMMAD, i 
female accused are not: pardanashinis not a sufficl. 
ent reason for his refusal to allow them the -benefit 
of section-205: > - os : 
Summonses should be substituted for warrants is- 
sted. without holding any preliminary enquiry 
against female acoused and then personal appear- 
not be insisted on until it becomes 
netossary, ` : gs 
Application against the order of the Resi- 


dent Magistrate, Mirpur Sakro (Mr. Udha-’ 


ram Madandas), issaing warrants against 
three females (accused Nos. 6,7 and 8) in 
the case. ° > 
| ‘Mr. Hasaram Jashanmal, for the Appli- 
cants. x i 
Mr. Lalchand Ohuharmal. for the Crown. 
í - Judgment. . 
Knight, A, J.C._—We do not think that the 
Magistrate’s impression that’ the uccused’s 
‘wife and the daughters are not pardanashin 
is a sufficient reason for his refusal to allow 
e them. the: benefit of section 205, Criminal 
_ Procedure Code That section is one which 
should be freely utilized in such a country 
as’ Sind, where so much -prejudice exists 


against the appearance of females in public : 
and where the procedure law is. so frequently 


abased in order to gratify ‘private malice. 
Lucas, J (.—We think that Magistrate’ 
should now snubstitate summonses for the 
warrants in the cuse of the three female ac- 
oused and shonld not insist on their personal 
appearance until it becomes necessary. . 
Application granted, 





- (s. c. 8 8. L. 'R. 168.) 
SIND JUDICIAL COMMISSIONER'S _ 
=> i COURT. : cane 
, lCRIMINAL Rerort No. 112 or 1909. 
ki September 17, 1909. i 
Present :—Mr. Lucas, J. O. and Mr. ‘Orouch, 
AJC. © : 
EMPEROR 
versus 


DIN MUHAMMAD AND OTHERS— AOCUSED. - 

Criminal Procedure Code (Act V of 1898), ss. 112, 
118, 122—Security for good behaviour—'‘Respectable” 
or “suitable” sureties, meaniny of—Magistrate’s know- 


ledge of his sub-division—Bad character of the inhabit- . 


ants of a village— Rejection of sureties. 

Where an acoused is ordered to execute bond 
with “reapectable or suitable” \sureties, the Magis- 
trate may fairly demand a reasonable degree of 
social importance and inflaence in'the sureties, and 


“df it be found on proper inquiry that the incomé 


ogpuy anroty offered is such as to make it reason- 
ably certain that ho does not possess that degree 


N 
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“bond with two suitable sureties. 
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of social importunce and influence, such surety may’ 
be rejected. What the standard of respectability, 

should be in any particular caso must be left to, 

the Magistrate to determine. A ; 

„A Magistrate is justified in using and. applying’ 

his knowl of his division when acting under 

section 122, Criminal Procedure Code, and if he knows 


‘that the inhabitants generally of a village bear a 


bad charaoter, he is justified in rejecting as unfit’ 
any such inhabitant who may be offered as a surety 


_ Provided that he records his reasons for doing so. `» 


Report made by the Sessions ‘Judge, 


Hyderabad (E.H.E. Leggatt, Esquire), against 
“the order of the Sub-Divisional Magistrate, 


Naushahro (Mr. Critchley), refusing to accept 
sureties offered by the accused. 

Mr. Lalchand Chuharmal, for the Crown. 

Judgment.—In his order under. 
section 112, Criminal Procedure Code, the. 
Sub-Divisional Magistrate calls on the accused: 
to show cause why they should notbe ordered 
to execute a bond inthe asum of Rs. 200 with 
two respectabie sureties in a like sum. In the 


- order under section 118, Criminal Procedure 


Code, the acoused are ordered to exeoute a. 
The .word 
“suitable” in the latter order must, we think, 
having regard to the first proviso to section 
118, be construed by a reference to tho order 
under section 112. hi f : 

In determining whether or not a surety is 


-“ respectable” within the meaning of that 


term as used in the order under’ section: 112, 
the Magistrate may fairly demand a 


- reasonable degree of social importance and 


influence, and, if it be found on proper 
inquiry that the income of any surety offered 
is such as to make it reasonably certain that 
he does not possess that degree of social 
importance and influence, such surety “may 
be rejected. What the standard of res- 
pectability should be in any particular case 
must be necessarily left to the Magistrate to 
determine: it is the duty of this Court 
merely to see that he has exercised his 
authority with reasonable discretion and has 
infringed ‘no ruleof-law., .- = 7 

` Four sureties—Kaim, Ahmod, , Khan 
Mahomed and Alim Khan—have been rejected 
on the ground that they.pay Rs. 50 assess. 
ment, or:less, and are, therefore, men of no, 
influence. The sureties. were personally. 
examined by the Magistrate and admitted 
the amounts paid by them were as stated. 
We see no reason-to interfere with the” order 
rejecting them. ` Oy Cee 

. Two sureties Ali Baksh and Dar Mahomed 


x . 


EEE 


. admit, 


# 
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were rejected because the Sub-Inspector 


stated on solemn affirmation 
were friends or accomplices ‘of the ac-; 
cused, and of bad character, and also 
because Kamro Khushk’s village, where the 
sureties live, .is a notorious 
badmashes. The statement of .the Sub-: 
Inspector appears as note to the deposition 
of each surety, and it may be presumed-: 
that the accused were given no opportunity 
to cross-examine him. But the sureties 


that they- 


in Kamro -Khushk’s ` village;- and -the 
Magistrate states, on his: own knowledge, 
that that village is a notorious home of 
badmashes. The Magistrate is, in our opinion, 
justified in using and applying his knowledge 
of his division when acting under section 
122, and if he know that the ‘inhabitants 
generally of a village bear a bad character; 
he is justified in rejecting as unfit any such. 


‘inhabitant who may be offered as a surety, 
. provided that he records his reasons for 80’ 


doing. This.Court will. ordinarily assume 


. that a Sub-Divisional Magistrate applies his, 


local knowledge conscientiously and with œ 
full sense of the heavy responsibility laid on- 


chim. 


The papers will be returned to the leaned 
Sessions Judge with an intimation that this 


Court considers it necessary to interfere with - 


the orders of the Sub-Divisional- Magistrate. 
Interference declined: 


~ 





(s. c. 3 8. È. R. WIJ 
SIND JUDIOIAL COMMISSIONER'S 
- COURT. x 
MÄSCELLANEOUS Civin AppraL No. 24 or 1909. 
September 23, 1909. 
Present:—Mr. Crouch, A.J. C. and , 
Mr. Knight A. JC. ` 
Tus PEOPLE’S BANK OF INDIA—DrcrrE- 
a ps HOLDBRS—A PPFLLANTS 


A AN . COTSUS 

MAHOMED ALI AND SBOP Ee HUDGENS: 

: DEBTORS—- RESPONDENTS. 

' Limitation Act(XV of 1877), Sch: I, art.179—“In ac- 
cordancewith law '— Applic ton~not sorttten-on durable 
payer—Decree against assets of deceased—Prayer for 
arrest of his representatives— Application made and 
verified by local manager of a Eank— Ciril Procedure 
Code (Act XIV of 1882),os. 252, cl. (2), 652—Rules 
under », 652, effect of. 

An application for execution of decree does not 
cease to be an application “in accordance with law” 


INDIAN 


' application for 


CASES, ae 


merely because it is presented on paper that does not ` 
come np to tho standard of durability. demanded by 
the rules of the Court. Whena Judge endorses on 
the application the order “Rejected as not being on 
durable paper,” he merely declares that the Court 
refuses tq entertain or proceed with the ‘application | 


home of _-until-a particular rule has been complied with, He- 


does not nullify the act of applying. 

- No rule framed by the High Court under ‘section 
652. of the Civil Procedure Code, 1882, can add to, ar’. 
detract from,.the essential elements ‘of the procs. 
of applying for execution laid down in section 235. . 

A ruleof the High Court to the effeot that. appli- | - 


. SE ars 1e8 | cations shall be written on durable paper is 4 rule: 
in their deposition, that they live ` iy 


affécting the proceduré of the Coŭrt only and cannot 
be construed as altering, in any way, the provisions of . 
any article of the Limitation Act or any rule of law 
having universal application. 

Ramchandra v. Lawman, 81 B. 162; 8 Bom. L. R. 892; 
Gopal Chunder Manna v. Gosain Das Kalaqy, 25 25 C. 594; 


-2 C. W. N. 666, followed. 


Sadashiva -Raghunath v. Ramchandra Dhiiaman. 


“6 Bom: L. R. 394, dissented from. 


Where in execution of a «decree against the judg- 
ment-debtors to the extent of their father’s property: e 
in their hands, the decree-holdor asks for the arrest: 
of the judgment-debtors, the application is .not ‚one 
whioh the Court is incompetent to, grant. .The decreo- 
holder has in such a case a right to ask for a. warrant 
of atrest under section 252, clause (2), Civil Pro- ` 
cedure Code, and the application cannot be treated as 
a nullity merely because the decree-holder fails to 
prove these circumstances. 

Pandarinath Bapuji v. Ialachand Hatibai, 18 B. 237, 
distinguished 

An application, for execution of a deoreo in” favour. i 
of a Bank, presented .and verified by the local’ 
Manager of the Bank for the time Seng: is aalr 
prerented and verified. 


Facts.—The appellants obtained a` 


` decree against the respondents only to “the ` 


extent of the the property of the respondent’s . 
father in their-hands. Appellants applied on 
28th September, 1907, for execution by arrest 
of the respondents. The application was re- 
jected on the ground that it was not written 
on durable paper as required by the rules. 
The appellants subsequently, more 
three years after the decree, made another 
execution by attachment: 
of the property of the deceased debtor. 
application was -held : time-barred on the 
ground that the application of 28th Septem- 
ber 1907, was not-in accordance with law. 


Appeal. against the order of the Judicial ' 
Commiesioner of Sind, (A. Lucas, Esquire); 
dismissing the plaintiffs’ application for 
execution as time-barred. ` : 

Mr. lurehapdras Vishindas, dor me Appel- 
lante. 

Mr. Wadhimal Gaini, for the 
spondents, oe > = 


than `., 


This ` - 


pe ae 


` VoL IV) 
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- Judgment. 

Croach, A. J. C_—The question before us is 
whether the application . for execution 
bearing date the 28th September 1907,- was 

“in, accordance with law” within the mean- 
. ing of article 179 of the second Schedule 
of the Indian Limitation Act, 1877. _ 

“The application ia partly printed and partly 
written on foolscap paper of poorquality, and 
the order endorsed on it on the 30th Septem- 
ber, 1907, was “Rejected for not having been 
written on durable paper.” This order has 
reference to a rale which appears on page 4 
of Dipchand’s Manual, which prescribes that 
“ Plaints, appeals, and applications shall be 
written in the English language on durable 
foolseap paper, in a clear and legible hand, 
and with an inner margin of about an inch, 
and a quarter,” 

‘The learned Judicial Comm‘ssioner held 
that, as the application was not 1n a.cordance 
with the rules prescribed by the Court, it 
was not an application according to law, 
following the decision of Crowe, J., reported 
as Sadashiva Raghunath v. Ramchandra 
Uhintaman (1). 

Mr., WadHamal has raised the further 
objections to the application that it asks 
relief which the Court wag not competent to 
grant and that the application was not daly 
presented or verified. 

The decision of Crowe, J., relied on by the 
learned Judicial Commissioner, has been 
expressly. dissented from .in the case of 
Ramchandra Sadashiv v. Lazman 
and it can no longer be accepted as a correct 
slatement of the Jaw that an application is 
ineffective for the purposes of article 179 if in 
the making of it there has been a breach 
of any rule of the Court. 

The rule under consideration is one framed 
under section 652, Civil Procedure Code. 
The only rules that can be framed by the 
Court under that section sre rules, consistent 
with the Code, which regulate any matter 
connected with its own procedure or the 
procedure of Civil Courts ‘subject -to its 


superintendence. The essential elements of.” 


the process of applying for execntion accord- 
ing to law are laid down in section 235, Civil 
Procedure Cede, and, in my opinion, no rule 
framed under section 652 can add to, or 


“detract from, these essential elements. The 
(ME Bom. L, R. 894, 
®) 31 B. 162; 8 Bom. L: R. 892, 
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rule must be construed as what it actually 
is—a rule affecting the procedure of this 
Court only, and not one that alters in 
any way the provisions of any article of the 
Limitation Act or any rulo of law having 
universal application. 4 

The process of applying for execution ig a 
complex one, made up of many small acts, all 
of which are, probably, never in any case 
fully and completely done. Allthat can be 
laid down is that the reqnirements of the law 
must be substantially complied ‘with. This 
appears to'be the view of the Calcutta“ High. 
Court as expressed in the Full Bench decision’ 
in the case of Gopal Ohunder Manna v 
Gosain Das Kalay (3). 

Tt is to be noted that, for the purposes of 
limitation, we are concerned merely with: 
the question. whether there has been an’ 
application according to'law, not with the! 
question whether sach application was ad 
mitled. 


When an applications presented on paper ' 


that does not come up to the standard of 
durability demanded by the Court, it is open: 


to the Court and its officers to insist on 


compliance with its rules of procedure as a’ 
condition precedent to acceptance or the 

granting of any relief. If, then, the applica-’ 
tion be refused and taken away, there will’ 
have been no presentation at all, but merely’ 
an attempt to present. If sach application be” 
accepted by the proper officer and placed for’ 
orders before the Judge, an application has: 
certainly been made; but, inthe making of 
it, a rule of the Coirt has been. infringed. 

When the, Judge endorses on the application 
the order | ‘Rejected as not being on durable. 
paper, ” he merely declares that’ the Court 


refuses to entertain or proceed with the. 


application until a particular role has been 


complied with. He does not nullify, nor does ` 


he purport to nullify the act of applying. 

In the application, the relief asked for is 
the arrest of defendants. Mr. Wadhumal 
contends that no warrant of arrestcould have 
been issued in pursuance of the decree, and 
that an application is notin accordance with 
law if it be one which the Court is rot compe- 
tent to grant.- In Pandarinath Bapuji v. 
Lilachand Hattbai (4), it was laid down that 
the application “ must clearly be one made 


in accordance with law, and asking to obtain 
(8) 25 C. 604, 2 ©, W. N. 656, i 
(4) 13 B. 237. 


ae i ~~ À 
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Bome relief given by the decree, and to obtain 
it in the mode that the law permits.” In 
that case, the decree provided that the 
defendant should pay the plaintiff Rs. 156 
-within one month and the plaintiff, on receipt 
of the money, should execute a deed: of sale. 
to defendant. Inhis application for execution, 
plaintiff asked for possession of a house. It 
was held that he was arking for “relief 
outside and beyond the decree altogether. ” 
Here, again, the test must be—Have -tbe 
essential requirements of the law been com- 
plied with; 
compliance with the lawP In the case re- 
ferred to, the answer was in the negative. 
In the present case, the plaintiffs had a right 
to ask for a warrant of arrest under certain 
circumstances (section 252, paragraph Zz, 
Civil Procedure Code), and itis atleast possible 
that they could have established their right 
to it. : 16 is clear that the application cannot 
be held to bea “nullity _merely because they 
might bavé failed in their proof. 

--The-application was signed by one Lakhmi- 
das. It hasbeen proved to our satisfaction 
by affidavit, that he was the local manager 
of the Bank at the time when the application 
, -was filed. -Under section 37 (c), Civil Procedure 

‘Code, he could present the application as 
agent of the plaintiffs, and,- having regard 
to the fact that all statements in the applica- 
tion were matters of record, we consider that 
he was qualified to verify it “to the best of 
his information and belief. ” 

I would reverse the order of the. learned ; 
Judicial Commissioner and hold that the 
application of 9th January 1909, was not 
barred by limitation, and return the care to 
the original side for disposal according to 
law. 

Knight, A, J: C.—I am content to express 
my: complete concurrence in: Mr. Crouch’s 
lucid exposition of the question. 


p TUG ` Appeal allowed. 
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(s038. L. B WS 
-SIND- JUDICIAL COMMISSIONER'S 
: COURT. 
First Civiu APPRAL No. 40 or "1909. 
i September 29, 1909. ° 
resent: —Mr. Lueas,-J. C., and Mr. Crouch, 
È A.J. 0. 
FUNDUMAL CHHATOMAL AXD oTHEgs— 
- PLAINTIFEFS— APPELLANTS 
tersus ` 
“MAHOMED SHARIF ALLAH BUX anp- 


ANOTHRR— DEFRNDANTS— RESPONDENTS. ` 

. Civil Procedure Code (Act XIV of 1883), 8. 424—- 
Ont Procedure Code (Act V of 1908), 8. -80—Notico— 
Buit for injunction against public officer. 

Section 424, Civil Paoceduro Code, 188%, does not 
render a notice necessary” in a suit against a public 
officer for an injunction réstraining him from doing 
a threatened act Such a suitis not bad ‘for want | 
of a notice. 

Ganoda Sundary Ohaudusani v. Nalini Ranjan Raha, 


36 0. 28; 12 0. W. N. 1065; 1 Ind. Cas. 514, followed* i 


Appeal against the decision of the- Joint 
Judge, Sukkur-Larkana (Chandiram’ Gian- 
chand, Esquire), dismissing the plaintiffs’ suit 
for want of notice under section 424, Civil 
Procedure Oode. 

Mr. Wadhumal Udharam, foe the Appel- ` 
lants. 

Mr. Lalchand Chuharmal, for ' le Ro- 
spondents. 

- Judgment.—tin this case,. plaintiff 
has sued the Manager, -Incumbered Estates 
in Sind, for an injunction prohibiting him 
from taking possession of 3 Survey Numbers. 
Plaintiff alleges that he became owner of the 
‘lands by virtue of a deed of conditional. sale, 
which some time since became absolute. The 
Manager, representing the conditional vendor, 
alleges that the transaction was a mortgage 
and has threatened to exercise’ his summary ` 
‘power of taking -possession of mortgaged 


-lands of which the equity of rédemption vests | < 


in a person whore estate is under managé- 
ment, . 

At date of snit; the Manager ‘had dore no 
more than threatened to take porsession. 

The lower Court has dismissed -ihe suit, 


holding that it was bad for’ want‘of notice _ 


under section 424, Civil Procedure Code. - 


The words of the section are: “No suit shall 
be instituted against a public officer in respect 


of an act purporting to be done by him iu his - 


official capacity, until the expiration of two 
months next after notice in writing hasbeen 
delivered to him, ete,” 


Vol. tv] 


KISHINBAI ť. NOTANDAS, 


Ib isa recognized rule of construction both 
in England and in this country that a 
_ bequest ‘not “expressive of any definite 
- -intention is void for uncertainty ; but no part 
of a Will is to be rejected as destitute of 


construction onit. (Oompare sections 72 and 


"76, Indian Succession Act:) This rule has `“ 


received very liberal interpretation” where a 
‘public charity is concerned. “ If a testator 
- has expressed an absolute general intention 
“to give a legacy to acharitable purpose, but 
has left uncertain the particular mode by 
which his intention is to be carried into effect, 


‘the Court will supply the defect and‘ enforce ` 


‘the ‘charity.” (Snell’ 8 Equity 13 Fdn., page 
115), ” The'principle on which the doctrine 


‘rests appears tu be thatthe Courttreats char- ~ 


- ity in the abstract as the substance of the 
‘gift, and -the particular disposition as the 
mode.[ Mayor of Lyons v. The Advocate- General 
of Bengal (3)]. “Thore is no better rule than 

“that a benignant construction will be placed 

<: upon. charitable’ bequests” (Lord Loreburn 
L.C.in Weir v. Orum ‘Brown (4) |. The modern 

' tendency in India also.is “to ‘nphold bequests 
as much as.possible where charity is concerned 
“see. Morarjt Oulliangi v. Nenbat(5)and Parbati 
Bibee v. Ram Barun Upadhya (6). By section 
5 (5) of the Charitable _Endowments Act, 

the Local Government has power when settl- 
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meaning if it is possible to puta reasonable’ ( 


“ing a scheme for the administration of -any- 


„property vested in. the Treasurer of Charitable 
` ‘Endowments to give’ effect to the wishes of 
ihe testator “so faxas they can beascertained.” 
- - The test to be applied in ascertaining 
whether or not a general intention to give 
‘a bequest to apublic charity is expressed with 


definiteness appears to be—Ifaman of ordinary - 


_ common sense follow the directions of the 
testator with a willing mind, will he have 
any practical difficulty -in giving - effect to 
the bequest 2 [Weir v. Orum Brown (4):] 
Under section 92, Civil Procedare- Code, 

- all trusta created ‘for public purposes of a> 
charitable or- religious natare may be brought | 
under the control of the Oourt and a- scheme 
settled. If, therefore, the general intentions 
of -the testator are so expressed that the 
trustees or, failing them, the Court can draw 
upa scheme giving effect to. such general 

-(8)1 6: 308 at p. 318; 26 W. BR 1:31 A. 82. 
é% (1008) L. R. A. 0> ~162 at p. 168. 
: bak 17. B. 851 at p. 255. 
(6) 81C, 895; 8 W. N. 653. | 


` 


intentions, there can be no necessity for hold-. 
ing the baquest bad for- uncertainty. 

It is admitted that sadavarat is Shanty 
which takes the form of a ‘periodical distribu- 
„tión, ab regular intervals, of money or goods 
Sea judgment; line 220). There can, there- 
fore, be'no doubt that, in directing his trustees 

‘to start a ‘sadararat of the needy,” the 
- testator was expressing a general’ intention 
to give a bequest to public clarity. Thelimit- - 
ation of the gifts to the needy stamps the 
bequest as charitable; and the absence of any’ 
limitation to particular beneficiaries: makes 
the charity public. As we entertain no doubt 
that a practicable scheme could quite easily: 
be settled to carry out the testator’s intentions, 
we must hold that. the. bequest is not void 
for uncertainty.’ | 

Much reliance was. placed’ by ae “appellant 
‘on the case of Morarji Oallianji v. Nenbas (5), 
in which the Court -seemed to express the 
opinion that if there had not been indication - 
- in the Will of a wishthat a definite sadarurat 

should be established in a definite place; the 
bequest could not have been upheld. But we ° 
are òf opinion that, if it be admitted that æ 
sadavarat implies “the distribution of money 
and goods at regular intervals, the trust can- 
not be honestly ard. strictly complied with 


- unless both the baneficiaries and the time 


and place of ‘distribution ‘are more or less- 
formally settled But ‘jn all.cases ofa public 
charitable trust, the trustees can be compelled 
to havea scheme settled, and we may fairly 
assume that the trastees in-this case will 
either ‘of their own initiative formulate a 
scheme or be forced by process of ‘litigation 


to doso. We certainly cannot base a refusal -` 


to recognize the trust as one capable of being 
given effect to on’ thé assumption that the 
.trustees will evade their, duty and that no 
public officer, or ordinary .citizen will take 
the trouble to put the Jaw-in motion. The 
provisions of section 92 (2), Civil Procedure 
Code, prevent this Court from treating the 
-suit as one for- adminiétering ‘the trast and 
- settling a scheme forthwith. 

The appellant also relied on certain Passages — 
in the ease of In re Davidson (7). Im thag-case, 
‘a sum of-money was bequeathed to a trastea 
to .be distributed by him ab his: ‘absolate 
discretion between “ such charitable, reli- 
gious or other societies, institutions, persons or 


_ objects.” The bequest | was held void on the 
9 (1909) L. R. 1 Oh. 567. 


1159 - - 


7180 


` BMPEROR Y. TOPAN CHATOMAL. 


ground that, where a ‘béquest is made for a: 


charitable and also for an indefinite purpose 
- not charitable, and no apportionment is made 


by the Will so that the whole might beapplied 
for either purpose, the whole is void. The' 


wide -rules of construction‘ Applicable- £0 
charitable bequests do not apply in England 


tobequests to religious parposes;‘in the latter . 


case, the beneficiary must: he? specifically 
indicated: - © -- 2 
_ The appeal'is dismissed with. costs. 


bates Appeal dismissed. 


ys a 





(8. c. 3 S. L. R. 189.) ~ 
SIND JUDICIAL COMMISSIONER'S 
- COURT. ` 
CRIMINAL Appesu No. 69 of 1909. 
October 4, 1" 09, 
Present: —Mr. Knight, J.C. 
k EMPEROR 
versus 


TOPAN ' CHATOMAL—Acocsep. 

Penal Code (Act XLV of 1860), ss 182, 211—False 
intormation to police—Proceedings pending in police— 
Conviction of accused for giving false wnformation. N 

Tho complainant was arrested for an offence 
under section 411 af the’ Penal Code by tho police 
in consequence of information furnished by the 
accused and was released on bail the following day. 
Before any report was made by the policeto the 
‘District Magistrate under section 173, Criminal Pro- 
cedure Code, or any other proceedings were taken 
in. the matter, the complainant lodged a complaint 
against the accnsed under section 211 of the Penal 
Code and the Magistrate convicted the accused on 
this charge: 
` Held; that the conviction was bad as the charge 
under section 411 against the complainant had not 
been enquired into and disposed of; nor could the 
conviction’ be altered to one. under section 182. 

A complaint must be disposed* of one. way or 


the othor before it can form tho subject ofa charge _ 


under section 211, or, at the least, the responsibil- 


ity of instituting ‘proceedings ` under’ section 183 ` 


mast be assumed by the police themselvos. ~ 
| Appeal against -the ‘decision of the ` City 
-Magistrate ot Karachi (E. Sands, Esquire). 
Mr. P.:- V. Mcknerny, for the Accused. 
--Mr. Achalsirg -Maniksing, for the Crown: 
- Judgment.—The complainant was 
arrested by the police on February 6th in 
consequence of information furnished by the 
- accused. He was released next day on bail-; 


bnt no report, to a Magistrate was madeas _ 


required by section 173, Criminal Procedure 
Code. 
Thus, the complainant is still on. bail, 


t 
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pending the’ disposal of the cliarge under’ 
section 411, Indian Penal Cote, made against | 
bim. It may be that the police have tio inten- 
tion of proceeding further with that charge’; 
bat none the less' it ia still pending, and may 
at any moment be taken up. Thetei is no legal’ , 
reason why it should not culminate in, the 
complainant's conviction, . ye 
Under these circumstances; the City Magis- 
trate, has ‘accepted a complaint: against the. 
accused under section 211, Indian Penal 
Code, and has “convicted it thereon. The 
complaint was preferred, by complainant: 
himself, and not by’ any police officer, so that 


the terms of section 195 (a),.. Criminal. Pro-, . 


cedure Code, preclude me from treating it as 
a conviction under section 182, Indian Penal 
Code.” - 

lt is clear that the conviction is technically 
bad. If it were supported, it would be open to 
‘any, accused person to file a complaint ‘against - 


“| his accusers ‘under section 211 before” that `- 


pending against himself had been disposed of. 
Manifestly,-when t the criminal law has been 
set in motion, the Court cannot: allow the 
proceedings to be stultified by a ‘premature 
reversal of their course. A complaint must 
be disposed of in one way or another before 
it canform the subject of a charge : under 
section 211 or, at the least, the responsibility 
of instituting proceedings under’ section 182 
must be assumed by the police themselves. 

I must quash the proceedings and set aside 
the-conviction. 
passed upon the original complaint, 1 am of 
opinion that the present accased should be 
, put upon his trial again, and that the -police 
should themselvès. prosecute the charge. -` 

Conviction quashed. , 





~ "` (s.c. 3B. L. B. 191.) 
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SIND JUDICIAL COMM SSIONER’S a 


~ ~- COURT. 
CivIL Stir No. 206 or 1907. 
go y October 4; 1909. p os 
Present:—Mr. Crouch. A. J. Cr Š 
CHELARAM GIANCHAND: AND: ‘ANOTHER 


?- PLAINTIFFS" | 
A térsus eee 
‘Tas BADEN INSURANCE COMPANY 
fi AND OTHE S= DEFENDANTS. Ku" 


- ae 
‘Marine Insurance—“Warehouse-to-warehouso”. clause 


— Goods landed at port of- destination Removak: to uns 


4 


g -tagey 


When final orders have been 
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cleared tcarehouse— Destruction of goods by fire— Liabil- 
tty of Insurance Company—Princtpal and agent—Agené 
employing competent sub- agent—Lsability of agént or 
sub-agent for delay and negligence—Probable result— 
Contract Act (IX of 1872), ss. 78, 195. 
~ Plaintiffs’ goods were shipped from Liverpool to 
Bombay. The policy of Marine Insurance contained a 
clause that ‘at includes all risks from the time of leav- 
ing the warehouse and until safely delivered into the 
watehouse of the consignee.” The goods were 
landed at the port of destination, they remained in 
tbe dock’s transit shed until the free days expired 
and then they were removed in necordance with the 
rules of the port to the uncleared warehouse, whero 
they were destroyed by fire Plaintiff had instructed 
a bank carrying on business at.Karachi to take de- 
livery of the goods and th’ bank had in turn instruct- 
ed the shipping agent to take delivery and tranship 
the goods. Plaintiffs sued the Insurance Company, 
the Bank and the shipping agent for the vaine of the 
goods dest: oyed: 

Held, (1) that the above clause in tho policy, 
commonly known as the “ warehouse-to-warehouse 
clause” was only intended to protect the goods during 
transit and that the delivery into the uncleared 
warehouse was delivers to the consignee, who alone 
was liable for rent for the period the goods remained 
there, consequontly, the Instrance Company ‘was not 
liable for the’losa, as the transit of goods to the port 
of destination was éompleted and the ship had ceased 
to be responsible for them. 

Marten v. The Nipon Sea and Land Insurance Co., 
Ld, 8 Com. R. 164; 14 T.. L.-R. 383; Holder 
Brothers v. The Merchant's Marine Insurance Co., 17 Q. 
B. D. 354, relied upon.” 

(2) That the Rank was protected by section 195 
of the Contract Act from liability as it was carrying on 
business elgowhere and had instructed a respectable 
and competent agent to do tho work of taking de- 
livery. It could not have been within the contem- 
plation of the parties that the Bank should itself see 
to the work. 

(3) That, assuming that tho shipping agont was 
guilty of negligence in leaving the goodsin the ware- 


house fora few days longer than he should have done,” 


or even in permitting tho goods to be placed there 
at all, it could not reasonably be contended that the 
destruction of the goods by fire happened in the 
usual course of things as & result of the negligence or 
that the parties knew that it was likely to result 
‘from it. 


Mr. Rupchand Bilaram, for the Plaintiffs. 

Mr. 7. Q. Elphinston, for Defendants Nos. 1 
and 3. | 

Mr. Isardas Udharam, for Defendant No. 2. 

Judgment.—the plaint alleges that 
in November .904. two cases of piece goods, 
consigned to plaintiffs, were shipped per 3. 8. 
Olympiafrom England to Bombay and insured 
with the Baden Marine ‘Insurance Company; 
that the Punjab Banking Company were 
authorized by plaintiffs, to take. delivery of 
peni in Bombay and tranship thom to 

rachi; that they delayed, taking delivery 
‘and the goods were burned while lying in the 
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Bombay harbour. Plaintiffs claim Rs. 825 as 
representing thefair market value of the goods. 
Messrs W. & A. Gtaham were joined as 
defendants under the orders of the Court as 
they had: been instructed by -the Panjab 


‘Banking Company to take delivery of the 


goods. 
All defendants denied liability, “and the 
following issues were settled: — 

1. Weretwo cases of cotton piece goods, 
bearing the marks shown in the 
plaint and of the value of- Rs. 825 
consigned to plaintiffs from Man- 
cherter per 8. 8. Olympia as alleged? 

2. Was the loss of the goods in Bombay 
harbour in 1905,. January, due to 
the negligence of defendants No 2or 
defendants No. 3, and can either of 
them be held responsible for such 
loss? 4 

:3. Are defendants .liable for the loss 
under the terms of the policy of in- 
surance P : 

4. Is the suit time-barred as against 

any of the defendants P 
Is the suit bad for multifarious- 
nesr P 

6. Is plaintiff entitled to interest, and, - 
‘if so, how much ? 

7, To what decree, if any; is plaintiff 
entitled and against, which set of 
defendants? 

' 8. What should be the order as to costs? 

Issues Nos. 2, 8,.4 and’5 have been tried 
as preliminary issues. 


I find on issues Nos. 2,3 and 5 in the nega- 


tive, on issue No. 4 that it is barred as against 


Messra W.and A. Graham ‘& Co., so far as 
there is any claim for relief by plaintiffs 
against them. 

It is to be assumed for the present that 
plaintiffs were the owners and consignees of 
the goods and, therefore, entitled to sue. It 
has been admitted that the s. 8.” , Olympia 
arrived in the Bombay on the 19th December 
1404. Itis admitted in the written state- 
ment of the defendants No. 2 that on the 23rd 


‘December they received instructions to take 


delivery of the goods in Bombay and tranship 
them to Karachi.. On the same day, defen- 
dant. No. 2 wrote to Messrs Graham & Co., 
Karachi, as agents of .the Anchor Line 
steamers, to which the 8. 8..Olympia belongs, 
instructing them to arrange with their Bombay 
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-agents of the s.s.-Olympia to tranship the 
goods toa B. I. S. N. Co. steamer (Ex. 2). 


.Messrs Graham & Co. immediately acknow-. 


ledged the letter and informed the Bank that 
they had written that day to their Bombay 
friends Messrs W. and -A. Graham & Co., 
Bombay, to re-ship the goods (Hx. 3). On 
.the 6th January, the Panjab- Banking Co. 


wrote to Messrs W. and A. Graham & Co., ` 


: a8 agents of the Anchor Line of steamers, 
again instructing -them to re-ship the goods 
. aud desiring them to send information at once 
Jif the goods had been landed (Ex. 5). On 
the 13th January, Messrs W. & A. Graham 
& Ov. replied: ‘We are now getting the cases 
. cleared from the docks and shipping same on 
<. to Karachi. 2 


-in Bombay the goods were landed and 
remained in the docks’ transit shed. until the 
free days had expired, after which they were 

' removed, in-accordance with the rules of the 
Bombay Port Trust, to the uncleared or un- 

‘claimed goods warehouse. (See examination 
of the Traffic Manager, Interrogatory No. 2.) 
‘Under by-law 62 A, all goods not claimed 
are removed to the uncleared warehouse 
within 25 days of the completion of the 

_ discharge of the vessels from which they 
were landed. It is admitted that on the night 
of the 20th-21st January, the warehouse was 
burned down and the goods were destroyed. 


„ Issue No.2,—It is clearfrom the plaint that 
defendants No. 2 are being sued as agents and 
that defendants No.3 were joined as sub-agents. 

“The allegation against defendants No. 2 is that 
they contracted to take delivery of the- goods 
and tranship them in Bombay, that they were 
dilatory and negligent in so doing, and that 
had they duly fulfilled their duty, there would 
have been no loss. But defendants No. 2 are a 

- Banking Company, carrying on business in 
Karachi, and it could not possibly have been 

“within the contemplation ofthe parties that 
these defendants would themselves see to the 


` _-transhipping in Bombay. Beyond doubt, 


the contract wasthat.they would instruct a 
respectable and competent agent to do the 
work The correspondence makes it clear 
-that, without-any delay, the bank ‘instructed 
Mesers W. and A. Graham & Co., a firm of 
` the first standing and the actual agents of the 

‚steamer, to do the work. They are clearly 
protected by seotion 195, Contract Act, from 
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liability for any “negligence of Messrs w. 
and A. Graham & Co. 

Messıs W. and A. Graham & Co. are 
described in the plaint as sub- agents; they 


were joined as defendants under orders of thes ' 
Court, and no relief as against them i ig, asked’ 


for in the. plaint: they are referred tọ as 
merely being . “ interested in the subjępt- 
matter of the suit.” 

-Nor could they, under any circumstances, h 
have been held responsible for the loss. ` 
Assuming that they were guilty of. negligence 
in leaving the goods in the warehouse: for.a 
few days longer than they should have done, 


“or even in permitting the goods to be placed 


there at all, it cannot reasonably be contend- 
ed that the destruction of the goods by fire 


Tt äppears thah on the arrival of the ship ~ happened in the:usual course of things “as a 


result of the negligence or that the parties 
knew that it was likely to result from it. (Seo 


< section 73, Contract Act.) 


I, therefore, hold that the destruction of the 


„goods was not due in a legal sense to the. 


negligence of defendants No. 2 or defendants 


‘No:3, and that neither of them canbe held . - 


responsible. for such loss. 
Issue No. 8.—The . policy under which the 


‘goods were insured declares that it includes ` 
| ‘all risks’ from the time of leaving thé 


warehouse and until safely delivered into 
consignee’s ’s warehouse godown.”? “The ques- 
tion,is whether the goods on being placed in 
the uncleared warehouse had been delivered 
into consignee’s warehouse within the mean- 
ing of the policy. h 
The clause above referred to is the common 
“ warehouse-to-waréhouse”. clause, and is . 
intended to protect the goods during transit. 
There can be no doubt that the Bombay , 
Port Trust, when ‘placing goods in the un- 
cleared warehouse, do so on behalf ofthe ` 
consignee, though sustaining any lien which 
the ship may have. The goods are delivered 
only on production of-the bill of lading, (By- à 
law 59), and no one but the consignee or 
owner could be held responsible for the rent. - 
In thir case, the goods, when placed in the. 
uncleared warehouse, reached their: final ` 
destination in Bombay, and .their transit 
insurance was 


completed; -the ship had ceased to be re- 


“sponsible for them; they were in a Warehouse 


for which the consignee was paying the ut, 
and “for the purpose of the custody of 


-goods the warehouse of the consignee.” (See 


“With day of July 1908. 
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` Marten v. The Nipon Sea and Land Insurance 


Oo., Limited, (1). .Even if it be assumed 


that the unéleared warehouse was not the / 


consignee’s warehouse within the meaning of 
the policy, the Insurance Company could 
escape liability on other grounds. 
policy contemplates thatthe goods would be 
landed and conveyed to the consignee’s 
warehouse in Bombay, and there was an im- 
piied condition that they would be conveyed 
in the enstomary manner and within 
reasonable time; it does not contemplate that 
the consignee would have no warehouse at 
allin Bombay or that the’ goods would be 
transhipped, nor does it cover the risk of 
goods being stored, after completion of the 
transit to Bombay, in a warehouse other than 
the consignee’s to await re-export. See 
Marine Insurance Act, 1906, First Schedule, 
paragraph 5, 
Merchants’ Marine Insurance Co. (2). 

Issue No. 4.—Messrs W. and A Graham and 
Co. were not joined as defendants until the 
Their alleged neglect 
became known to plaintiffs in January 1905. 
If the plaint be “construed as claiming relief 


- against thém, the claim is time-barred, but 


1 


not otherwise. The defenceis not raised on 
behalf of the other defendants. 

Issue No. 5.—Plaintiffs had arranged that the 
voyage of the goods should continue on from 
Bombay. to Karachi without a break. They 
contended that, when the goods were destroy- 
ed, either the voyage covered by the policy was 
still untinished or that the goods were being 
retained in Bombay in breach of the terms 
of his contract with the bank. i consider 
that the suit comes fairly within the terms of 
section 28, Civil Procedure Code. 

It is unnecessary to take evidence on the 
other issues. 

-The suit is dismissed. Plaintiff will bear all 
costs. Messrs W. and A. Graham & COo., 
against whom no relief was claimed, will be 
entitled to half pleader’s fee only. 


Suit dismissed. 
1) 3'Com. Rp. 164; 14 T; L. R. 333. 
29.17 Q. B. D. 854. 
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(s. c. 385. L. R. 197.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
OivIL MISCELLANEOUS No. 1 or 1906. 
October 13, 1909. $ 
Present:—Mr. Knight, J. C. 
In re PETITION or JEHANGIRJI AND 
A ANOTHER., 3 : 
Succession Act (X of 1865), 5 277, interpretation of— 
Executor failing to exhibit inventories —Power of Court 
toact-suo motu. g 
The Court of Judicial Commissioner, Sind, as a 
Court of Probate, should not ordinarily act suo motu 


under section 277 of the Succession Act and cite | 


an executor or administrator to account for the pro- 
perty that has come into his possession in pursuance 
of the authority granted to him 

The practice of Oaloutta High-Court followed. 


Re-Petition for probate of the last Wall 
and Testament of Dosabhoy Byramji Min- 
walla, deceased, by Jehangirji Dosabhoy Min- 
walla and Byramji Dosabhoy Minwalla. 

Mr. Nadirshah, for the Executors.” 

Judgment.—tThe question for con- 

- sideration ig whether this Court as a Court 
of Probate should ordinarily cite suo motu 
an executor or administrator to account for 
the property that has come into his posses- 
sion in pursuance of the authority granted to 
him. 

At the first reading, section 277 of Act X - 
of 1865 (Incian Succession Act), seems to 
place the matter beyond doubt. It runs: 
“Anu execator or administrator shall, within 
six months from the grant of probate or 
letters of administration, or within such 
further time as the Court,” eto., ete., “exhibit 
in that Court an inventory containing a full 
and true estimate of all the property,” etc., 
“to which the executor or administrator is 
entitled in that character; and shall in like 
manner, within one year from the grant” eto., 
“exhibit an account of the estate, etc.” This 

.apparently renders it incumbent on an 
executor or administrator .to file (1) an 
inventory within six months, (2) an account 
within a year; and both daties seem to be 
imposed upon him as a matter of legal obli- 
gation. i 

Itis common knowledge, however, that 
this provision of the law is seldom or never 
obeyed. In a note to section 277 of the Act, 
Mr. Henderson observes that, although the 
Calcutta High Court has an express rule 
directing the Registrar to issue a citation ‘to 
enforce obedience to the section, vo such cita- 
tion has been issued by the Registrar ex 
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oficio (ie. suo motu) ‘since 1848. In 
, England, too, neither’ executor nor ad- 
ministrator exhibits any inventory unless 
‘cited at the instance of a party: interested. 
At page 1901 of Williams on the Law of 
Executor (volume II), it is‘ remarked that 
“neither an executor nor administrator can 


be cited by the Court of Probate ex oficio to - 


account,”, and several English cases are quoted 
as authority for this dictum. The duties of 
the executor or administrator in England have 
. not, I believe, been defined by statute, and 
-there is asignificant difference between the 
obligations imposed by section 277 and those 
which an English executor or administrator 
undertakes’on receiving probate or letters. 
From the forms quoted at pages 313 and 43+ 
Mr Williams’ work, it seems that the English 
brecutor “or administrator binds himself to 
exhibit an inventory and render an account 
only whensoever requires by: law to do 80, 
whereas in Iidia ‘the’ legal obligation is 
imposad from the outset. 
However, it is impossible to disregard what 
we must consider as the settled practice, 

not only of the Calcutta High Court, but 
(I speak without certainty, but with strong 
‘belief) of the Bombay High Court as well. 


Turning to‘the section again, I am led to ~ 


Observe that the first portion of it, appar- 
ently so imperative, undergoes a certain 
diminution of force from the third clause, 
which runs as follows: “If an -executor or 
administrator, on being required by the Oourt 
to exhibit an inventory or account under 
this section, intentionally omits to comply 
' with ‘the requisition. he shall be deemed to 
have committed an offence under section 176 
‘of the Indian Penal Code.’ This certainly 
implies that the duty which the earlier part 
of the section lays upon him will not be en- 


' forced against him unless and until the Court - 
has expressly required him. to discharge iti 


| and one can hardly read the provision “without 


feeling that the obligation to furnish account ' 


or inventory is not meant to be absolute, but 
` rather one to be exacted in special circum- 
stances. If this be so, those circumstances 
must arise before the Comt will issue the 
fequisition ; and this is tantamount to saying 
that the Court will not ordinarily take actioz 
7 suo motu, or as a matter of course and routine, 
but will await, the disclosure of special reason 


for such action. As a rule, the disclosure can _ 


-~ only come from persons interested in the 
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estate ; and the argument thus points, though 
by a somewhat circuitous process, to an identi- | 


_ty between Indian law and English practice. 


It-is possible that a distinction’ is to be 
drawn between the obligations of executors, 
etc., in Presidency towns and those in the 
mofusstl; for it can readily be understood | 
that legatees and others may require greater 
protection’ i in minor towns and villages than 
in large centres of law and education. I 
mention this in order to guard myself against 
the supposition that I consider’ the arguments 
set forth -above'as necessarily applicable in. 
conditions obtaining: outside the original 
jurisdiction of this Court: So far. as Karachi 
itself is concerned. however, I think that the 
practice that is good enough for Calcutta ` 
is good enough for us; and for the purposes 
of the original Civil jariediotion of this Court, 
therefore, I decide that the provisions” of * 
section 277, first clause, are not mandatory. 
I‘ discharge the notice. ’ 


\ 


Rule discharged. 


- _(e. c. 160 P.-W. R. 1909.) 
PUNJAB CHIEF COURT, 
SE00ND Civit APPEAL No. 292 OF. ‘1968, 
July 17; 190 . 
Present:—Mr. Justice Johnstone and 
` Mr.-Justice Scott-Smith. 
HANWANTA AND OTHERS—PLAINTIFFS— 
APPELLANTS . |, e 
Versus i = 
“BADMAN AND. ormer DHAENDANES— 
RESPONDENTS. 
Will—Revocation - Hindu Law—Father’s power aver 
self-acquired property— Will not forthcoming—Secondary 


evidence—Presumption— Incompetency of defendant to: 
make a new case + appeal—Pleadinga— Practice. 


I. In case of self-acquired property a Hindu © 
father ia at full Inberty to be a by, Will 
< any of his sons. 


"9, Where a Will is not searched for immediately 
after, and it ia not'shown that it did not exist 
atthe time of the testator’s death the merefact ' 
of its not- forthcoming afterwards and of the 
testator’s acting in some explainable instances 
against -it; does not -Taise the presumption 
that it has been destroyed by fhe testator 

. with the intention of revoking it. _ 


oe .abitri Pershad v. Oollecto? of Meerut =e 
PALI J. 747; A. W. N- (1906) 205 and Anwar 
nica Secretary ot State, 31 0. 885, referred to, 
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~ 3. Where ea defendant in the first Oourt only, 
` pleaded that the testator’s conduct subsequent 
to the execution of the Will showed that he 
had no.intention to abide-by its provisions 
and that tho testator’s conduct and that of 
the plaintiff operated to cancel tho ‚Will, he 


- case to the offect that the testator had des- 
= troyed the Will with the inténtion of revoking 
it. 


* Further. appeal from the order of the 
Divisional Judge, Ferozepore Division, dated 
the 6th December, 1907, confirming that of 
the District .Judge, Ferozepore, dated the 
22nd July, 1907, dismissing the claim. 

- R. B. Lala Lal Ohand and Mr. Lachmi 

Narain, for the Appellants. 
Messrs Kirkpurice, Hirnam Das, 
Pershad and Qharn Singh, 
spondents. 

Judgment.—The foots of this case 
are given fully in the judgments of the lower 
Courts and need not be repeated at any length. 
Several of the points previously in dispute 
have not ‘been argued at all before us. Tho 
first Court dismissed plaintiff's claim on the 
ground that Daula’s property was ancestral 
and that he had no power by Will to exclude 
two of his sons, represented by the defendants, 
from ` inheritance. The learned Divisional 
Judge held that the property was self-acqnir- 
ed bat that the Will of 213 Saptember, 1898, 


Beni 
for the Re- 


upon which plaintiffs relied, had been destroy- ` 


ed by Daula with the intention of revoking 
it, and on this finding he dismissed the 
appeal, 

The findings of the lower appellate Court 
except as to the destraction and revocation 
of the Will are not disputed before us. - 

The only point argued was whether the 
Will was in existence at the time of 
Danula’s death, or had it been destroyed by 
him with the intention of revoking it. 

Mr. Lal Chand’s first objection was that 
the defendants never . pleaded in the firat 
_ Court that Daula had destroyed the Will 
much less that Hanwanta had induced him to 
destroy it, and that the Divisional Judge was 
wrong ii setting up a new case for the 
defendants and in deciding the case upon a 
point never raised. There is considerable 
force in this contention. Woe find that as a 
fact defendants -never raised -any such plea; 
what bHey said was that Danla’s conduct subse- 

ent to execution of the Will showed that he 
a ae no intention to abide by its provisions 
and that his conduct and that of the plaintiffs 


INDIAN OASES.. 


cannot be allowed to sot up in appeal n new, 


1164 


had operated to sange ‘the Wil. Upon this 
plea the 8rd issue framed was:— 

“Whether the Will has been cancelled by 
any subsequent: act on his (‘Danla’s) part 
of the plaintiffs?” 


“The first Court did not record any finding h 
on the first part of this issue, but held that 
there was no estoppel proved. 


The Will is- not now forthcoming, with 
regard to this Mr. Kirkpatrick for the defen- 
dants urged that the presumption was that 
the deceased had destroyed it. In this conneo- 
tion he cited, Moore's Privy Council Appeals 
page 299, where the rule of law was stated 
to be that when a Will is traced to the posses- 
sion of the deceased and is not forthcoming 
at his death the presumption. is that he has 


. destroyed it. 


Mr. Lal Chand for plaintiffs cited Shib 
Rabitri Prasad v. The Collector of Meerut 
(1) and Anwar Husain v. The Secretury 
of State for India (2), both of which are very 
much in point. In the former it was laid 
down that the above ‘quoted presumption of 
‘English law would not be so sirong in India 
asin England, and that under the oircam- 
stances of that particnlar case did not arise 
at all. The special circumstances were that 
there was no evidence to show that a search 
for the Will was made by any responsible 
person at the time of the testator's death 
and that it was not forthcoming then. In 


“the Calcatta case it was held that the pre- 


sumption did not arise unless there was 
evidence to satisfy the Court that the Will 
was not in existence at the time of the 
testator’s death. Applying these rulings to` 
the present case, we must hold that no 
presumption arises from the more fact that 
the Will is not now forthcoming. No 
‘allegation was ever made that the Will 
was searched for immediately after Daula’s 
death and having regard to the habits of the 
people, we do not think that it would have 
been so searched for. The only evidence 
bearing on the matter-at all is’ that of 
Hanwanta which is summarised in the Divi- 
sional Jadge’s judgment at page 9 of the 
paper book. line 41 et seg. This evidence is 
unrebutted and we see no reason to disbelieve 
it. 


(1) 29 A. 82, 3 A. L, J. 747; A. W. N. (1993) 295, 
(2) 31 0. 885. ` 
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Tu re BOZAGBLLAYA. 


We come now to the Divisional Judge's 
detailed reasons for holding that Daula had 
destroyed the Will. 

(1) The gift to Umra on 8th February, 
1898, of 1/8th share in village Kheowali, 
R the Will of 15th January, 1898, gives 

him 1/6th share. Asa matter of fact the oral 


gift was made on 26th daly, 1897, as appears . 


from the matation entry though it was only 
attested on 8th February, 1898. This gift 
does not at all show that Daula did not intend 
to abide by the Will. 

(2) The patwuri's statement that Daula 
said all his sons would succeed equally. This 
is not very important. 

(3) Daula’s attempt to mutate an extra 
share in favour of Hanwanta in January 
1902. Daula was considered by the Revenue 
officer to be non compos mentis at the time, but 


in any case his act would not show that he - 


‘had relented from his intention of disinherit- 
ing the defendants. 

(4) The appointment of Padman de- 
fondant as lambardari which was not objected 
to by the plaintiff. Atthe time the contest 
was between the descendants of Dalla brother 
of Daula, and those of Daula, and the latter 
probably did not object to the appointment of 
Padman because he was the son of Daula’s 
eldest son, and, therefore, was considered to 
have the best right. 

(5) Mutation in favour of all eight sons of 
Daula on 22nd July. This was objected to 
on the 24th July, so the ground has no 
weight. We do not think that Damula’s 
condoct subsequent to the Will shows any 
intention of cancelling it. 
or attempted to cause mutation of certain por- 
tions of his estate in favour of Umra and 
Hanwanta, that would only indicate that he 
desired to favour them and not that he re- 
lented towards the defendants whom he had 
disinherited. 


The learned Divisional Judge says— the 
presumption is, I think, overwhelming that 
Hanwanta who must have known about the 
Willand who under its terms was not benefit- 
ed to any very large disproportionate extent 


induced his father ta destroy it before his, 


~ death with a view to indacing him to give 
him a larger share inthe property.” 

We do not think the various reasons put 
forward at all warrant this presumption. In 
fact we think it very unlikely that Hanwanta 
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would have induced his father to destroy the. 


Will without first having got him to execute 
a new one. 
Moreover, as already pointed ont the de 


fendants never pleaded this and we do not 


think they had any idea of such athing. All 


they pleaded was that Daula’s conduct show- ~ 


ed that he had cancelled the Will, and we 
consider that this has not been made out. 


We think that the more reasonable pre- 


sumption in this case is that the Will was 


-mislaid and lost, or else was stolen by one of’ 


the defendants after the death of Daula.. 
We hold that it has not been revoked and 
we accept the appeal, and reversing the 
decree and orders of the Courts below, give 
plaintiffs a decree for the property claimed 
against the defendants with costs through- 
out. ` 
Appeal accepted. 





(s. c. 19 M. L J. 288.) : 
MAURAS HIGH COURT: 
CORIMINAL Revision Case No. 351 or 198. 
CURIMINAL Revision PETITIJN No. 79 oF 1908. 
September 21,1908. _ : 
‘Present: —Mr. Justice Abdur Rahim, 
In re BOZAGELLAYA—<Accousep. , 

Penal Code (Act XLV of 1860), s. 853—Criminal 
force—Vaceinator attempting to vaccinate child— 
Vaccination not compulsory tn the place—“‘In the 
execution of his duty”—Deterring vaccinator from 
racemating, a 

A vaccinator who vaccinates a child against thé 
will ofits parents ina place whore vaccination has 
not been made compalsory is not discharging any 
duty under the luw when attempting to vaccinate the 
child. 

Therefore, a person, who prevents him from go 
doing, cannot be said to have committed any offence 
under section 853 of the Penal Code. 

Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code by the District Magistrate 
of Bellary. 

The Public Prosecutor, for the Crown. 


Order.—Vaccination not having ‘been ' 


made compulsory in the Harivanam village the 
vaccinator was not discharging any. ‘duty 
under the law when attempting to vaccinate 
the child against the will ofits parents. If 
the accused prevented him from doing so, he 


“cannot be said to have committed any offence 


under section 353 of the Indian Pengl Code. 

The conviction must, therefore, be set aside 

and the fine, if paid, must be refunded. . 
_ Conviction set aside, 


be 


we 


Voi. iV: 
MUNIAPPAN GARTTI V. BALAYAN CHETTI. 
(s. c. 19 M. L. J. 222.) 

MADRAS HIGH COURT. 
Letters Patant APPEAL No. & oF 1908. 
August 4, 1908. 

Mis —Mr. Justice ‘San! karan Nair and - 
Mr. Justice Abdur Rahim. 
~ MUNIAPPAN OHETTI—APPELLANT 


versus 
BALAYAN CHETTI— RESPONDENT. 

Civil Procedure Code (Act XIV of- 1882), s. 108 — 
“Bx-parte decree’ —Defendant filing written statement 
—Failure to appear on a subsequent hearing—Decree 
passed ın absence of defendant 

Whore a defendant filed a written statement but 
failed to appear at an adjonined bearing and a decree 
was passed against him in his absence: 

Held, that the decree was on ex parte decree and 
consequently an application could lie to setit asido 
under section 108, O. P. O., 1882 

Ramanuja Reddiar v. Rangaswamı Ayangar, 18 M. 
L. J. 51; 3 M. L. T 226; Jonardhan Dhobey v. Ramdhone 
Singh, 23 C. 783 (F. BJ; Hildreth v. Bayajı Piraj, 
20 B. 380, Shankar Dat Dube v. Radha Krishna, 20 
“A, 195, followed. 

Appeal under section 15 of the Letters Patent 
from the judgment of Mr. Justice Munro, in 

- C.R P. No. 292 of 1907, to revise the order of 
the District Court of Madura, in C.M.A. No. 
19 of 1907, presented against’the order of the 
Court of the District’ Munsif of Periakolam, 
in I. A. M. No. 613 of 1906, in O. S. No. 175 
of 1905. 

Mr. T. .B. Venkatrama Sastri, 
Appellant. 

Mr. K. Nuranyana Row, for the Respondent. 

Judgment. — The appellant, the 6th 
defendant, filed a written statement, but fail- 
ed to appear at any adjourned hearing, and a 

` decree was passed against him in his absence. 
He has now applied under section 108, Civil 
Procedure Code, to set aside the decree passed 
es parte against him. Followingthe decisions 

_in Ramantuja Reddiar v. Rangaswami Ayangar 
(1), Jonardhan Dhobey v. Ramdhone Singh 
(2), Hildreth v. Sayaji Piraji Contractor (8) 
and Shankar Dat Dube v. Radha Krishna (4), 
which were apparently not cited before 
the learned Judge, we hold that the appel- 
lant is entitled to make this application. 
The lower Courts have not decided whether 
the appellant was prevented by sufficient 
cause from appearing when the suits was 

~ heard. Itis also alleged that the applica- 
tion is barred by limitation. We, therefore, 
set aside the orders passed by the learned 
Judge andthe Courts below and direct the 
District Munsif to restore the application to 
file and dispose of it in accordance with 


- law. ‘Costs will abide the result. 
7 (8) 23 G. Taa (P. 3 M. L. T. 225, 


2) 23 O. 738 (F. B.) 
- (4) 20 A. 195, 


for the 


3) 20 B. 380. 
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APPAVU MANIGARAN b. MUTHUSAWMI PILLAI. 
(s. c. 5 M. L. T. 262.) 
MADRAS HIGH COURT.: 

C WIL APPEAL AGAINST ORDER No. 184 oF 1908 
. January 26, 1909. 
-Present:—Mr. Justice Munro and 

- Mr. Justice Abdur Rahim, 
APPAVU MANIGARA N—DereEnpaxt 
— APPELLANT ` 
VET SUS 
. MUTHUSAWMI PILLAI—Puatntire 


— RESPONDENT. | 
Limitation Act (XV of 1877), Sch. IT, arts. 119, 127 


and Y4t—Practice—New pleas in second appeal, 


The appellant cannot bo allowed to raige in second 
appeal new’ pleas of limitation which involve 
decisions of new questions of fact. 

Article 119 of the Limitation Act has no application 
to a enit for possession. 

Jagannath Prasad Gupta v. Runjit Singh, 25 0. 
354, Velaga Mangamma v. Bandiamuds Veerayya, 30 
M 308, 2 M. L, T. 178; 17 M. L.J 182, reforred to. 


Appeal against the decision of the District, 
Court of Trichinopoly, dated the 27th Jannary 
1908, in Pauper Appeal No. 125 of 1907, 
presented against the decree in O. S. No. 456 
of 1905, on the file of the Court of the District 
Munsif of Srirangam. 

. Judgment.—tThe points pressed are 
that the suit is barred under arts. 119, 127 
and 144 of Schedule II of the Limitation Act, 
and that the plaintiff cannot maintain the 
suit without first setting aside Ex. IV. -It is 
net shown that the | defendant-appellant 
contended in his written statement that the 


suit was barred under arts. 127 and 144. 
His only’ contention as to limitation 
appears to have been that the suit 
was barred under art. 119, as the 


plaintiff has not sued in time to obtain a 
declaration as to the validity of his adoption. 
The new pleas of limitation under arts. 127 
and 144 involve the decisions of néw cues- 
tions of fact and the appellant cannot be 
allowed to raise them in second appeal’. As 
to art. 119, that article has no application .to 
a snit for possession. Jagannath Prasad Gupta 
v. Runjit Singh (1) (and Velags Man. - 
gamma v. Bandiamudt Veerayya (2). 

As to Ex. IV, itis-not a deed of sale and 
art. 144 of Schedule IT, of the Limitation 
Act, does not apply. Art. 91 does”not apply, 
for a prayer for the cancellation of Ex. IV is 
not an essential part of the plaintiff's relief. 
Unni v. Kuncht Amma (8). The suit ia, 
therefore, maintainable although the plain- 
tiff has not seb aside Ex. IV. . 

This appeal is dismissed with costs. 

Appeal dismissed. 

(a) ao C. 354. 


(2) 80 M. 305; 2 M. L. T. 178; 17 M. L. J. 182. 
(8) 14 M. 26, 


END or Vot. TY ° 





e, 
_Abandonment—gistion | of fact—Revision— 

“Adverse possession. 

Abandonment is only a question of fact and, there- 
fore, it does not form a ground for revision under 
section 70 (1) (b) of Act XVIIL of 1884.. 

Fazal Din v. Shuh Muhammad, 141 P. R. 1883 and 
Gangu v. Jawahar Singh, 121 P, B. 1884, followed. 
ATRA v. RAM KISHEN, 102 P. L. R. 1909; 154 P. W. R. 
1909 - 965 

Adverse põssession—Absentee— 

. Possession of absentee’s Jand by co-sharer—Ac- 

“ knowledgment of absentee’s right - 912 
kenaa sa See ABSENTER. 

Abatement of appeal—One of the ap- 

pellants dying pending the appeal—Répresentative 

~ of the deceased not brought on rocord—All persons 
interested not before Court” 

Absentee—<ddverse possession—Abandonment— 

Possession of absentee’s land by co-sharer—Acknote- 

ledgment of absentee’s right. 

Inthe absence of clear proof of abana a 
co-sharer in possession of au absentee’s land cannot 
claim title.by adverse possession.- -` 

‘The settlement record of 1851 provided that the 
plaintiff absentee’s land would be restored to him 
whenever he returned and claimed it. In 1859 while 
still an absentee from the village he claimed a share 
on the death of a female relative in the holding which 
was inthe possession of his co-sharer and his name 
was entered as heir. In the settlement of 1880-85 he 
was again shown as absentee but his share was 
increased on the admission of the co-sharer in 

- possession: — - 

Held, that abandonment of his right by the absentee 
“was not proved. RAM OHAND v. Kirra Bax, 18 P. L. 
R. 1909; 120 P. B. 1908 912 
————-—— Adverse possession—Fraudulent transfer 

—Limitation 3I 

Accomplice, who ie—Testimony of accomplice: 
The word “accomplice” is made at times to bear 








improperly. a larger meaning than is allowable accord- , 


ing to its accepted interpretation in law, an accom- 
-plico confesses himself a oriminal. No man ought: 
to be treated as an accomplice on mere suspicion 
unless he confesses that he had a conscious hand in 
- the crime or ho makes admissions of fact showing that 
ho had such hund. . If the evidence of a witness falls 
short of these tests he is not an accomplice, and his 
testimony must be judged on principles applicable to 
' ordinary witnesses. 

EMPEROR v. PEROY Hexgy Burn, 11 Bom. L R. 1153 
268 

——_—_—_————.. See APPROVER AND CONFESSION, 
Accounts, suit for—Warehouseman pledging 
ks s deposited and getting them back—Owner’s 
t te ask for a general account of dealings from 
“pledges. 652 
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Accounts - concld. ` 








When account papers are with plaintif, 
he cannot ask Court to take account EERO to do 
equity. 

A suit for the production of all account papers with 

& prayer to have those papers investigated aud the 

balance paid over is most undoubtedly 8 suit for 


- accounts, 


A plaintiff cannot ask the Court to take accounts 
when the papers are with him and not with the defen- 


- dant; for when an’ account is to be taken the first 


necossity is that the person who has possession of 
the accounts should produce them and put them be- 
fore the Court with a succinct statement of what 
they contain and what the balanco is, whether in his 
favour or against him. 

Chand Ram v. Biojo Gobind Doss, 19 w. R. 14, 
followed. 

A. person who seeks equity must do equity. UPEN- 
DRA KISHOBE Ral v. Ram TARA Depya, 18 0. W. “sap 


Accretion. Right of non-occupancy raiyat to— 

Regulation XI of 1826, 8. 4. 

A non-occupancy raiyat can claim the benefit of 
ol. 1, section 4' of Regulation XI of 1825; that is, he 
can claiin any newly formed land as an accretion to 
his holding. 

Bhugabut Prasad v. Durgbijoy, 16 W.R 95; 8 B.L. R. 
73 and Gourhari v. Bhola, 21 O. 283, followed. AHNED 
Brrarı v. Tout Manoxen, 18 O. W. N. 267 SII 


y right of non-occupancy raiyat to—Regue 
lation XI of 1825, 4. 4. 
A non-ocoupancy raiyat can claim the benefit of cl. 
1, section 4 of Regulation XI of 1825; that is, he can 
claim any newly formed land as an accretion to his 








holding. A 


ahmed Bepari v. Tohi Mahomed, 18 O. W. N. 
287; 4 Ind. One. i 511, followed. 

Zukheeroodeen v. Oaxpbell, 4 W. R. Or. R.- 57 
and Bens Pershad v. Ohaturi, 38 O. 444,40.L. J. 68, 
distinguished. AMJAD ALI v. KADERJAN BIBEB 18 
O. W. N. 269 ; 518 


Accused —Privilege -False charge agains’ presid. 
ing officer of Court with the object of gettixg caya 
- transfer: ed—Penal Code (Act XLV of 1880), s. 182— 
Crimmal Procedure Oute (Act V of 1898), 5. 842 — 
Scope of protection to accused. 


A person on trial before a Oourt for an offence 
cannot with impunity make a false charge against the 
presiding officer of the Court, such c being 
ordinarily punishable under section 182 of tho Penal 
Code, and cannot escape -punishment on the ground 
~ that his object was to get the caso transferred ta 
another Court. 
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Accused— concld. 


Hari Charan Singh v. Queen-Empress, 27 C. 455; 
40. W. N 249; Barkat, In re, 19 A 200; Emperor v, 
Bindeshi i Singh, A. W. N. (1006), 42; 8 A. L. J. 98; 
3 Cr. L- J. 225 ; 28 A. 33l; Queen-Empres: v. Abdullah 
Khan. A. W. N. (1898), 145 ; Mutadin y. Queen-Em- 
press, 3 O. O. 80, distinguished. 


The protection afforded to the accused by” séction 
842, Or. P. O., is limited to statements made by the 


accused in answer to questions which are for-the - 


purposo of enabling the accused to explain any 
circumstances appearing in the evidence against him 


and which are put at some stage of the inquiry or 
trial. : 
t 


© Queen-Empress v, Subbayys, 12 M. 451; Emperor 
y. Ganga Prasad, 29 A. 685, referred to. TRIBIAYAN 
p. EMPEROR, 12 O. C, 308 > 


Acknowledgment. 


Sce LIMITATION Aor, 
8.19 — 


Acts—GENERAL. 


Act 1841—XIX. See Curators’ Act. 


1859—XIII. See Worxsan’s BREACH or Cox- 
f TRACT Act, 

1860—XLV. See PENAL CODE. 

1863—XX. See RELIGIOUS ENDOWMENTS Act. 
1865—X. See Succession Act. 
1866—XII. See Excise Act. 

1869—IV. See Divorce Act. 7 
1870—VII. See Court Fuss AOT. 
1871—XXIII. See Pensions Acr. 
1872—I. See EVIDENCE Act. 

1872—IX. See Oontract Act. 

1877—I. See Spxcivic RELIEF Act. 
‘1877—IIL See REGISTRATIOÑ Act. 
1877—XYV. See LIMITATION Act. 

1878—I. See Oprom Aor. 

1878—VII. See Forests ACT. 

1878—XI. See Arys ACT. Š i 
1879—XVIII. See LEGAL PRACTITIONERS Act. 
1881—V. See PROBATE AND ADMINISTRATION ACT. 
1881—XXVI. See NEGOTIABLE INSTRUMENTS 

Act. 

1882— 11. See TRUSTS Act. 

1882—IV. See TRANSFER OF PROPERTY ACT. 
1882—V. See EASEMENTS ACT. 

1882—VI. See Oompanres Act. 

1882—X1V. See Cryin PROOEDURE Copr. 
1887—Ix, See PROVINCIAL Baro Cause 

Courts Act, 

1889—VII. See Succession OERTIFICATE Act. 
1890—VITI. See GUARDIANS AND Warps Act. 
1890—IX. See RAILWAYS Act. 

1894—I See LAND ACQUISITION Act. 

1897- V. See Partition Act. 

1898—YV. See CRONNAL PROCEDURE Conr, 
1898—XV. See SUPREME COURT Orr ERB’ Act. 
1899—TII. See Stamp Act. 

1899— ]X.. See ARBITRATION AC1 
1§99—. . sec CANTONMENT Cole. 
1907—IlI. See FROVINCIAL INEOI VENG Act. 
1208—V. See CIVIL PROCEDURE Cong 

IVOR- IX. See | IMITATION ACT.. 


INDIAN CASES. 
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[1909 - 
Acts—LOOAL. 


Act 1852—XI. See BoMBAY Trruzs To Rixt FREB 
q Estates ACT. 


1859—X. See BENGAL LANDLORD AND TENANT 


Act. 
1859—XL See BENGAL REVENUR SALE Law Act, 
1865—VII. See Mapras Act. 4 . 


1866— VIII. 

1869—I. See OUpH Estates AOT. 

1868—VIII. See LANDLORD AND TENANT ezo- 

> CEDURE ACT. 

1674— 111. See BOMBAY HEREDITARY OFFICE 
Act. g 

1875—V. See BENGAL Survey Act. 

1876—X. See BOMBAY REVENUE JURISDICTION 
Act. 

1876—XVIIL See Oupy Laws Act. 
1879—XVII. See DuxKHAN AGRICULTURIBTS’ 
BEL Act. 

1880—IX. See BENGAL Roan CESS AND PUBLIO 

Works Oxgss Aor. ieee 

1881—XVIL. See OENTRAL Provinces LAND 
Revenue Act, i 

1881—XXIII. See DEKKHAN ÅGBICULTURIBTS’ 
RELIEF AMENDMENT ACT. è 

1882—V. See Mapas FOREST Act. 

1864— 111 B. O. See BENGAL MUNICIPAL Act. 

1884— IV. See MADRAS DISTRICT MUNICIPALITIES 

Act. 

1884—V. See MADRAS Looat Boarps Act. 

1884—XVIIL See PUNJAB Courts ACT. 

1885—VIII. See BENGAL Tenancy Act. 

1887— All. See BENGAL OIVIL Courts Act. 

1887—XVI. See PUNJAB Tenancy Act. 

1887—XVII. See PUNJAB LAND REVENUE Act. 

1888—VI. See Gusrat TALUKDARS' AOT. 

1888— III. See BONBAY CITY MUNICIPAL ACT. 

1900 —I. See PUNJAB LAND ALIENATION ACT. 

1891—XX. See PUNJAB MUNIOIPAL Act. 

1898—III. See Burma MUNICIPAL ACT. 

1898—XI. See CENTRAL Provinces TENANCY 

Act. 
1899—III B. C. See Oancurra MUNICIPAL Act, 
1900—XIII. See PUNJAB ALIENATION OF LAND 
~Aot. 
1901—II. See AGRA Tenancy Act. 
1901—IIT. See BoMBAY Disteicr MUNICIPAL 
A. 


CT. 

1901— 111. See U. P. LAND REyENUR ACT. -. 

1908— 11. See Court or Warps Act. 

1905— 11. See PUNJAB PRE-EMPTION Act. 
ActS—REGULATIONS. i 

1819— VIII. See PATNI REGULATION. 

1825—XI. See REGULATION. 

— 1827—Y. See REGULATION. 


Acts- STATUTES. 


11 & 12 Vic. C. 21. See ĪN8BOLVENCY Aor. 
24—25 Vio. U. 104 See CALCUTTA CHARTER ACT. 


a 


‘Administration sult— Application to be 
made a party- What the applicant must show— 
1 ructice 150 

'ÅaMiLiSt: ator appointed on behalf of a lunatie 
er-euter owes of such aamanistratorecre the same 
ca che oe oj on oramary oun intstrator— Power to create 
charye Creditors not bouna to enquire into A 
poses of lounn— ` For the use ana benefit of the lunatic, 


- effect uf- Executor’s right cannot ve established uth. 


See MADRAS RENT RECOVERY ACT. . 


y 
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Administrator—concld. _- 


x 


_ out probate—Probate cannot be granted to lunatic— 
Proper procedure where executor ts a lunatic—Succes- 
. son Act (X of 1965), 8s. 183, 187, 219, 207. 
An administrator, appointed under section 217 of 
the Succession Act, has the full powers of disposal 
“Ponforred by the Act upon an ordinary administrator. 
A creditor, advancing money to such an adminis- 
trator, upon a lien affecting assets in the hands of 
the ‘said administrator, is not bound to make an 
` enquiry as to the purposes for which the money ad- 
vanced was required or to which it was applied, nor 
is he bound to satisfy himself that the loan was in 
fact raised for the use and the benefitof the lunatic 
or for some purpose connected with the administration 
of the estate. ' 


The words “for the use and benefit of the lunatio” 
in section 217 create a spacial liability as between 
the administrator and the lunatic on whose behalf he 
is appointed to act, but they do not affect the position 
af any purchaser or creditor dealing with such an 
administrator. 


, No right as executor can bə] established 
in any Court of ` Justico unless a Court 
of competent jurisdiction has granted probate of 
the Will under which the right is claimed. Pro- 
bate cannot be granted to any person who is 
of unsound mind, and, therefore, where a sole exe- 
cutor or a sole -legatee is found to be of unsound mind, 
the procedure to be followedis that laid down in 
` seotion 217, 


Obiter dicta., z 


` An administrator appointed under the Succession” 


Act has power to create a charge on the property of the 
deceased testator, and a croditor, who has advanced 
money on the security of the property in the adminis- 
trator’s hands, is entitled to enforce the charge without 
being called upon to show that he made any enquiries 
as to the purpose for which money was required or its 
actual disposal. Bonny v. EDWARDS, 12 O. C. AN 
Admissibility. See REGISTRATION Acr. 


See FVIDENOE. 





Admissions and Conduct—xstoppe, 


Adoption—Authority to widow to adopt contain- 
ed in earlier Will—No reference to adoption in 
second Will—Harlier Will not admitted to probate 
—Snuit by reversioner to declare adoption invalid— 

| Admissibility in evidence of the earlier Will 

: 1046 


pR 





_ an adoption where near one is a minor. 


Where the nearest reversioner of a deceased Hindu 
is a minor, the more remote ones havenlocus stands to 
maintain a suit for contesting the factum and validity 


of an adoption alleged to have been made by the said | 


deceased. f 
Mehtab Khan yv. Mehtab Bibi, 24 P. R 1877 and 
Jiwan Singh v. Khazana, 56 P.R 1908; 107 P. W. R. 
1908, followed. LACEHHAI Narain v. MATHRO, 109 P. 
Aaf 1909; 112 P. L. R. 1909 . - 957 


=--——. See Custou AND HINDU Law, 
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Adverse possession—Custom—Giving land 
to a relative by way of mainténance for his life— 
Occupation by donee’s representatives for 12 years 
after his death 1006 

Tenant holding over—Te- 

_ rant’s representatives entitled to tack on the ad- 
verse possession of their predecessor 1080 

———— - — Possession of a co-sharer 











Oo-sharer. = 
: Without an overt act on the part of a sharer, his 











. simple possession of the joint holding does not become 


adverse against his co-sharers. ATRA v. RAM KISHEN, 
102 P. L. R. 1909 ; 154 P. W. R. 1909 5 
a ——-Absentee—A bandonment— 
Possession of absenteo’s land by co-sharer—Ac- 











< knowledgment of absentee’s right 912 
Oc e"—"— anil ama aia doa 
— —— Nature of 526 
at ——_—— Absentee—Fraudulent 
transfer—Limitation- 313 


——_ Permanent occupation—Ty- 
: dng of cattle and occastonal use—Prior possession of 
plaintiff—Right of suit. 
A defendant whose possession has been duo to 
wrongful seizure must prove twelve years’ aflverse 
ossession. Plaintiff's previous possession gives 
im the right to recover froma trespassor who 
has unlawfully evioted him within twelve years. 
: Abdul Hamid v. Sarbuland Khan, 78 P. R- 1802, 


-followed. 


Mere tying of cattle and occasional uses of an 
open ground are not acts necessarily adverse to the 
owner; but if permanent occupation of any portion, 
to the exclusion of others for 12 years, is proved, 
a defendant may be ontitled to keep so much to 
hımself. Bawa NABAINGIR v. Mirax BAKHSH, 18 P, ~ 
W. R 1909 ` 314 
—_ Pas ty-wall—Dis possession, 

acts which constitute—Kasement right, 

The fact that the defendant, who had a right of 
easoment over a party-wall, plastered his side of the 
wall or ropaired the wall itself does not affect the 
question of possession. Possession in such a case ‘is 
with him who has title. Such acts which can be re- 
ferred to the easement right are not at all acts of “ 
possession and, therefore, are not adverse to the ex- 
isting title. To constitute a dispossession there must 
in every case be positive acts which can be referred 
only to the intention of acquiring exclusive control. 

SuNDARA BASTRIAL v. GOVINDA MANDAROYAN, 6 M. 
L. T. 186; 19 M. L. J. 809 61 














— No direct evidence of exclu- 
. sive possession—‘ Possession goes with title,” pre. 
sumption of—Postession of rightful owner, 

Where there was no direct evidence of exclusive 
possession and it was found that the person claiming 
adverse possession of the vacant piece of land in dig- 
pute had made no permanent use of it meonsistent 
with its being the property of the rightful owner : 

Held, that a case was made out for the application 
of the presumption that possession goes with title and 
that there was no proof of adverse possession 

The question whether possession is adverse or nob 
is sometimes one of simple fact, but it may.be a ques-, 
tion of law or a mixed question. GANAPATI AMBADAS 
v. RAGHUNATH Anant, 11 Bom. L. R. 1087; 33 B. 717 


-ii 
Adverse Possession—conod. 


—- Oo-owner’s possessim when 
“becomes adverse against his co-sharers—Possession, 

| discontinuance of—Co-owners enjoying vroperty in 

7 turns—One co-owner not taking turns of actual pos- 

' session—Limitation Act (XV of 1877), Sch. II, arts. 
142, 144. 


E Bo long as a co-owner who actually enjoys the rofa 

of jointly owned praperty does not by some mnequivo- 
cal act communicate to his co-owner, either directly 
or indirectly, that he does not recognize any right of 


the latter in the property, and assert that he holds. 


the property as his own to the exclusion of the other, 
the possession of the one continues to be the possession 
of the other, and the one in posseasion can acquire no 
right against the other by adverse possession. 

Where the parties, who were theco-ownersof certain 
joint property, enjoyed the property by turns each for 
a yearata time and later on, when plaintiffs turn came, 
ahé did not avail herself of it:— 


, Held, that plaintiff cannot be said to have discontinued 


possession by not taking her turns ‘of actual possession, 
and art. 142 of the Limitation Act did not apply to the 
case. ` 

. © Lachmeswar Singh v. Manowtr Hossein, 19 C. 258, 
19 i. A. 48; Mahomed Ali Khan v., Khaja Abdul 
Gunny, 90. 744; 120. L. R 257 ; Shurfannissa Bibee 
Chowdhrain v. Kyl reh Chunder Gungopadhya, 25 W. 
R. 53 ; lttapan v, Manavihrama, 21 M. 158 ; Dinkar 
Sadashw v. Bhikajt Sadashiv, 11 B. 365, followed. 
MATE MA EE eee 298 


— Joint property—Co-sharer. 


In tho case of joint property the possession of one 
co-sharer cannot ordinarily be considered as adverse 
to the other co-sharers. Ups RAM v. Dusan, 78 P. L. 
R 1909 922 


Affidavlt—Allegations on beliet —Grounds for . 


belief to be stated—Civil Procedure Code (Act V 
` of 1908), O XIX, R. 3 380 
Agent, suit for account ngaingt—Tilegal gratifica- 
' tion, money paid on account of—Proof by voucher 


Bee PRINCIPAL AND D AGENT hi 


Agra Tenancy | Act (II of. 1901), IS 


Agreement for sale of immovable het) 
whether creates any interest in property—Sale of 
property not binding on minor sons—Receipt of 
advance by vendor—Minor sons of vendor entitled, 

t on vendor’s death, to property on payment of the 
advance II 








to effect fraud on Oourt—Agree- 
ment not carried out—Rights of parties—Divorce 

* — Collusion Collnsive agreement not carried into 
effect 334 

$ == Promissory note— Bond —Covenant 





< by creditor not to sne on orizinal notes forming the . 


consideration of an instrument 
Agricultural tribe—Bniragis in Karnal 

Aur gi in the Karnal District nro not an agricni- 
tural tribe. Jira v NEKI, 51 P W. R. 1909 


Allenation—Nerersity —Interest due on necessary 

debt— Interest harged for the period of matgnge 

_ which had still to run before redemption could take 

~ place—Admission of payment of money before Regis- 
> tering Officer —Bvidence. 
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Interest due on a necessary debt is as good asthe 
principal money. So the amount of interest charged 
by a vendee of a mortgaged property on the money 
paid to the mortgagee, and advanced to the vendor as . 
earnest money, for the period which had-still to ruyg 
before redemption“ could fake place, is also a valid 
charge against. the said property and its alienation, ` 
therefore, cannot be impeached for want of no; 
cessity. 

The vendor’s admission of receiving the sanan 
ation for sale before the Sub-Registrar, followed by 
mutation of names in favour of vendee, is sufficient 
pe of its having been paid to thé former by the 
atter. - 

Piran Ditta v. Moti, 97 P. B. 1901, followed. NIHAL 
SINGH v. KARTAR SINGH, 89 P. W. R. 1909; 88 P. L. R. 
1909 890 


See Ovustom AND Hixpv LAW. 
Allmony after decree mst for divorce and before 
decree absolute 699 


Amendment. See Pleadings. 
—— of plaint in appeal Whether x 
i : 1097 
— of plaint-—Misjoinder of parties 
and causes of action—Practice 600 
= of pleadings—Power of appellate | 
Court to allow amendment—Amendment depriving 
defendant of the defence of limitation—Defence of 
limitation not justified—In what cases amendments 
should beallowed—Form and subetance to be`kept | 
in view 726 


permissible 











PENTE E ES Ap- 
poal—Practice—High Court will not interfere with 
` discretion properly emercised. 5 
Where both the lower Courts have, after a very 
careful consideration of the circumstances of the 
case, refused to exerdise in favour of the plaintiff, 
their discretion to -allow an amendment of the 
plaint, and the consequences of that refusal are 
not serious, the Ohief Court would not interfere with 
the exercise of that discretion, especially when it is 
hot urged that the discretion was exercised by the 
lower Oourts arbitrarily or without their knowing 
ull the facts ofthecase and applying their minds 
to them, and the plaintiff has throughout the 
litigation persisted in making an incorrect- al- 
legation. 
Musammat Bibi Hukam Kaur v. ` Sardar Asa Singh, 1 
P. B., 1900, distinguished. 
; Jaipal Kunwar v. Indar Bahadur Bingh, 26 A. 288 
(P. CO); 8 C. W. N. 465, 7 O. 0. 239; 6 Bom. L. R. 495; 
14 M. L J. 149; 31 I. A. 67, referred to. ABDUL . 
GuaruR v MEHAR-UN-NIiSA, 101 P R 1909 856 
Appeal to Privy Council. Bee ‘Privy 
| #ouncil Apneal 
(Civil) against decree, whether creates 
a bar by estoppel 137 
— against order granting succession certificate - 
conditional on appellant’s filing secmity is main- 
tainable 
lies against an order under sectién 31C 








— — Land acgnisition—Awaid—Comuen: 
— Procedure of High Court 
Award—Costa 1042 


` 


` 


Vol Iv] Sy 
Appeal (Civil)—contd. - i - 








- under the Companies Act—Timo requisite 
for obtaining copy cannot be excluded in computing 
_ period of limitation E 4 
——— —Decree not drawn up—No appeal lies 829 
—Deocree in terms of award—Appeal on the 
‘= ground that the award was invalid or valid ab 
initio, whether lies 4 871 
= Decree for redemption—Appeal by some 
Gefendants—Othet defendants necessary parties, , 
1076 
— dismissed in default—Whether order ap- 
`. pealable ` 816 
—Matnimonial jurisdiction—Order refusing 
to strike off the name of a co-respondent is not 
appealable —‘Decree,’ meaning of—Rights of pees 
2 











————Order admitting amended plaint after 
"time 492 
rejected for failure to furnish security— 
Application for setting asido order of dismissal 


does not lie ; 65 
withdrawn—Memo, of objections ` 1076 

e —____——-Parties—Non-joinder of a necessary party as 
a respondent: - - > `` 1086 


from decision in suit—Defendant cannot ques- 

tion propriety of order allowing permission to sue as 
pauper. : - misi 

: Where an application to sue in forma pauperis 

has been allowed and the case proceeded to trial 


and decision, it is not open to the defendant in appeal . 


to question the propriety of the first Court’s order 
permitting the plaintiff to sne.as a pauper. 

Mumtazan v. Rasulan, 21 A. 864, relied upon. 
SHAMDS-UD-DIN v. AMIR Hussan, 19 O. C. 381 777 


———Cross-objection—Civil Procedure Oode (Act 
XIV of 1882), 8. 561. 


Although an appeal fails ori the ground of appel- 
lant’s having no right of appeal, the respondent is 
still entitled to have his cross-objections heard and 
determined on the merits. 


Kamat v. Kamat, 8 B. 368, followed. NANAK BAKHSH 
v. Wazir SINGH, 67 P. W. R. 1909 625 
—_———-Forum—Appeal from Sub-Judge’s order tn 

insolvency petition lies to the District Court-Oivil 
| Procedure Code (Act XIV of 1882), ss. 588 (17), 

599 (a). = ` 


- GENERAL INDEX. © ~ 


An appeal against the order of a Subordinate Judge- 


dismissing an insolvency petition under section 353, 
Civil Procedure Code, lies to the District Oourt and 


not tothe High Court, “ven if the properties of _ 


the petitioners were attached undor a decree passed 
in a suit the subject-matter of which exceeded tho 
gum of Rs 6,000, or the schedule debts are in excess 
of this sum. ` ‘ 


Sitharama v: Vythilinga, 12 M 472; Vaikunta Prabhu 
v. Moidin Saheb, 15 M. 89; Debi Prasad v. Jamna 
Das, 23 A. 56 and Manıkshuh Sorabji v. Dadabhat 
Jamshetjt, 27 B. 604, followed. > 


Venkatrayer v. Jamboo Ayynn, 17 M. 377, not 
followéd. ° Samu Iyer v: AYILAM GRAMON, 19 M. L J. 
‘68 = 617 
6:4 Forum—Jurisdiction of Court Valuation of 
~ guit - Accounts, suit for—Course of appeal, x 


~L. T.126 <. 


ot - = ` fe i 
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In a snit for accounts where tho plaintiff has valued. 
his claim ata sum not exceeding Ra. 5,000, appeal ` 
against the preliminary decree passed in favour of the 
Plaintiff lies to the Divisional Court and not to the 
Chief Court.. mee nae es 

When in a case appeal lies to the Chief Court but is 
filed in and heard by the Divisional Court and a 
further appeal is filed in the Ohief Court, the ‘further 
appeal may be converted into a first appeal, if this 
course does not prejudice any of the ies. 

Manna Lal v. Abdul dew, 58 P. R. 1902; Manna Lal 
v. Samandu, 46 P. R. 1906; 94 P. L. BR; 1906; Gulab 
Khan v. Abdul Wahab Khan, $1 C. 865, distinguished. 
Ram PERSHAD v, RATTAN CHAND, 87 P. L. R. 1900 29 
———-Forum— Suit for rent—Intervener—Question 
- relating to title to land i 

Limitation—Suffictent cause. 
In a case decided on 2nd January, 1907, E 
(a) Plaintiff applied to be allowed to appeal as 
a pauper on 4th February, 1907, 
(L) On 28th March, 1907, he got copy of the 
decree which he filed on 17th April, 1907, 


~ e 


3 and on 28rd April, 1907, he paid the Court- 


fee required thereon and i 
On 17th- February, 1908, his application was 
found barrod buthe was given time to 16th 
March, 1908, to make up the full Oourt-fee 
required for an appeal and on this date, 
subject to all exceptions, the time was extended 
to lst April, 1908 : = 
Heid, that the appeal.was barred by time inasmuch | 
as the order of 17th February, 1908, being already a 
lenient and indulgent one, the appellant could not © 
take advantage of the ex parte provisional order of 
16th March, 1908, objected to by the respondent. 


(c) 


` HARI SINGH v. GURBAKHSH SINGH, 95 P. W. R. 1909; 
896 


130 P. L R. 1909; 94 P. B. 1909 E 
—_———- insufficiently stamped—Limitation—Mistake 
- —Ignorance _ 554 
Limitation—Forma pauperis—Application for 

leave to appeal as pauper made after time—Pay- . 
ment of Oourt-fee—Sufficient cause 1002 


"Mistake of sleader’s clerk—Omiasion to add 


respondent—Lim#tation. : 
. Where the omission to enter the names‘ of some 
ofthe respondents was due toa mistake of the clerk ` 
ofthe appe!lant’s pleader and was not intentional, and 
they were not added till after the -period of limitation ° 
for filing the appeal : a fe <3 
~ Held, that the appeal should be heard as duly filed. 
Prowopa Nara v. Kinoo MOLLAH, 8 C. L. J. 145; 13 
0. W. N. 167 : a 
Computation of time—Time requisite for 
obtaining copy—Applying for copy of decree after 
obtaining copy of judgment ops 4 301 
‘Procedure in appeal—Taking a new ground 

in appeal—Effect of not having taken tt before the 

Oourt of first instance. ` : 
- An appellate Court will not consider a point urged 
in appeal but-not taken in the proceedings before the 
lower Oourt. BLLUSAH v. RUPPA sacs ros 

-—— Practice—Appeal from an order returning 

plaint—Proper order to pass—Jurisdiction of Ap- 
pellate Court to proceed to determine the suit 














’ 
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One of the appellants dying pending the 
appeal— Representative of the deceased not brought on 
record—All persons interested not before Court— 
Abatement of appeal. 3 | 

,One of the appellants against a joint decree died 
during the pendency of theappeal in the High Court. 
His representatives were not brought on the record: 
Held, that the appeal must abate as tho Court had 
uct before it all those persons whose interest might 
be affected by the decree. j 

Kamla Pat v. Baldeo, 22 A. 222, followed. Rax 
Lat v. DEBI SINGH ‘ 38: 

—, right of—Defendant added by Court is en- 
titled to appeal. : 

‘A person, who has been made a defendant in 
virtue of an order, which it was within the discre- 
tion of the Court to pass, has o right of appeal 
as such. Boxny v. Epwarps, 12 O. O. 890 vist 
———,, right of—Lival pre-emptors—Locus standi 

of a pre-emptor whose deoree is dead 629 


———Co-sharer landlord—Snuit for ar- 
rears of rent 20 


Criminal—Disposal of appeal without 
giving appellant’s pleader reasonable opportunity of 
being heard in suppart of it—Practice. 

Where, on the presentation of a Criminal Appeal, 








the appellant’s pleader stated that some other pleader 


would argue the cage but the Magistrate called on the 
pleader present to argue at once and on his failing, 
to do so dismissed the appeal : 

: Held, that reasonable opportunity was not given to 
the appellant's pleader to be heard in support of the 


. appeal and that the appeal should, therefore, be 


re-heard. 

- Romtohal- Dusadh v. Emperor, 36 O. 385, 13 0. W. 
N. 684; (1909) 1 Ind. Cas. 868; 9 Cr. L. J. 401 
referred to. MACRI Renni, In re, 6 M. L.T. 309 37 


Fact and law—Criminal Pro- 
cedure Oode (Act V of 1898), s. 417. 


- In an appeal by the Government from an order of 
acquittal, under section 417, Oriminal Procedure 
Code, the High Court is a Court of Appesl on the 
facts as well as on the law, and will decide whether. 
as a matter of fact the accused made the false state- 











ment intentionally.  GOoVvERNMENT or BENGAL v. 
Gannoo Manto, 9 C. L. J. 878 124 
—Appeal from acquittal, object of 864 


——— Appeal from acquittal—Appeal from conviction 
—Distinction—Benefit of doubt—Oriminal Procedure 
Code (Act V of 1898), 3. 417. 

: Although there is nothing in section 417, Criminal 

Procedure Code, to indicate that an appeal from an 

acquittal should receive any different treatment from 

any other appeal or class of appeals, there is a dig- 
tinction of considerable practical mgnificance between 
an appeal from an acquittal, and one from a convic- 

tion. When an accused has been aoquitted by a 

Magistrate after hearing all the evidence against him, 


the presumption is that there was at least reasonable ~ 


doubt, and the appellate Court must be positively 
convinced that there was no such reasonable doubt 
before it can set aside the acquittal. So thatin an 
appeal from an acQuittal, the benefit of all doubt 
shown to exist is against the appellant, whereas, In 
an appeal froma oonyiction, the, benefit of all 


e 


INDIAN- GASES, 


[1909 
Appeal (Criminal)—conta. ` 


reasonable doubt has to be given in favour of the ap- 
pellant. EMPEROR v. HARNAMA, 15 P. R. 1909 On ; 37 
P. W. R. 1909 Ce. : 864 


Acquitial—Enhancement of sentence—First 
report—High Court's power to acquit an innocents 
-person without appeal—Oriminal Procedure Code 
(Act V of 1898), s. 550. 5 
The initial report of an offence to the Police is 

always of great importance in every Criminal ca. 

Where it has been made considerable time after the 





, ocourrence and by œ person who is ina. position to 


know all the facts and the persons concerned; no 


, person should be- convicted whose name is not men- . 


tioned therein as one ofthe offenders, particularly 
when there is no likelihood of his name being 6mitted. 

A severe sentence is not called for where an offence 
has been committed on n considerable provocation 
caused by an unjustifiable act. ; 

Enhancing a sentence is not permissible when the 
convicted person has duly served the sentence before 
the application for enhancement is preferred. 

Crown v. Chumi Lal, 7 P. R. 1889 Or., followed. - 

Section 550 of Act V of 1898, no doubt, gives the e 
Police very wide powers with regard to the ‘seizure 
of cattle alleged or suspected to have been stolen, but 
it does not extend tothe taking away other cattle 
simply because they are mixed up with the stolen 
ones. 

The High Oourts when dealing with cases in appeal 
or revision are competent to acquit an innocent per." 
son although he has failed to exercise the right of 
appeal, EMPEROR v. Sapa, 14 P, W. R. 1909 Cr. ` 





; 980 

Appeal does not lie from the order of a 
single Judge of High Court refusing bail 87I 
— Conviction without sentence 1027 








—_—_—-—-Jurisdiclion— Oompetency of 
Magistrate who summoned accused, to hear appeul 

from conviction, A 

A Deputy Magistrate sent a complaint for local 
investigation and report to a`Bub-Deputy Magistrate 
who recommended the dismissal of the complamt. 
The matter came before the Joint Magistrate who 
without expressing any judicial opinion hostile to the 
accused, summoned them to stand their trial- The 
Joint -Magistrate transferred the case to another 
Deputy’ Magistrate who convicted the accused. They 
appealed and the appeal was heard and -dismissed 
by the Joint Magistrate: i i 

Held, that the Joint Magistrate was not incompetent 
to hear the appeal. DASARATH Rar v. EMPEROR, 36 0. 
869 : - : 


——,, S€CONd— Addition of party in second 
Appeal 1132 
————— ——— Misjoinder of parties and causes 
of action—Amendment of plaint—Practice 
m Power of High Court to inter- 
fere with a finding of custom _ 304 
= Grounds ` 329 
New pleas of limitation I 167 
—Buib governed by art. 49 of the 
Limitation Act JL. 1108 
— —Finding of`fact—Misplacement 
of onus. . - be 
A finding of fact which is vitiated by the misplace- 
ment of the burden ofproof may he interfered with in 




















-? ised in second appeal—Right of party who had not - 
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Appeal, second—contd.: A et A us 


second appeal.  PROMODA Nata v. Kixoo MOLLAH 
8 0. L. J. 185; 13 C. W. N. 167 495 
Practice—Effect of not taking a point in the- 
grounds of second appeal. P 7 

A point, not taken in the grounds of second - 
@penl, cannot be argued at the hearing. AMBALA: ~- 
YANA PANDARA v. SINGARAVELU PILLAI, 6 M, L. ii 15: 
—Pleading—Practice—Poimt of law 








appealed to attack—Finding of first appellate Court 
on croas-objections. x 


The fact that thp plaintiffs did'not appeal from the l 


deoree of the first Oourt does not preclude them 
from attacking ‘the decree of the lower appellate 
Court on the findings on their oross-objections. ` 
“Ganapati v. Sitharama, 10 M. 292, followed. 

A point of law which is apparent on the face of 
the record, and which does not stand in need of 
being developed by evidence may be taken for the 
first time in second appeal., 

Girdappa y. Girimallappa, 19 B. 881 and Ba'aram 
v. Mangta Das, 34 C. 941; 6 O. L. J. 237; 11 C. W. N. 
859, followed. 5 

Ghulam v. Haji Badrudin, 18 B. 8386, distin- 
guished. Becam v. Torani, 88. L. R. 1068 599 
—— ground of—Mistake as to mean- 
ing of portion of emdence in wwriting—Oivil Procedure- 
Code (Act XIV of 1882), s. 584. 

A second appeal does not lie because some por- 








* tions of the evidence may be in writing and the Judge. 


makes a mistakeas to the meaning of it. 

Nowbut Singh v. Ohutterdhares Singh, 19 W. R, 222, 
followed. Braza MOHAN MANDAT v. THAKUR Das 
Nara, 10 O. L. J. 598 m4 ; 732 








= ——— decided— Application for 're- 
view in the High Court—Discovery of new evidence 
— Application not entertainable f 809 


—_ —— Ravision—Ooncurrent findings of- 
fact cannot be disturbed—Practice. 
The concurrent findings of both lower Courts on 
a question of fact cannot be disturbed in second 
appeal or revision. SAWAN SINGH v. Mansa,-49 P. W. 
B. 1909 ` - . 889 
ose Relief granted ‘without appeal 
where omission to grant reliof is a mere slip of 3 











— - Jurisdiction of single Judge— 
Finding that account is too irregular—Question of 
fact. : 

A finding to the effect, that the account between 
the parties is too irregular to form the basis ofa 
claim, is not a question of law so as to take an appeal 
in a Small Cause case of below Rs. 5,000 out of the 
jurisdiction of a Single ‘Bench of the Chief Court. 
What is meant is that.the account is so irregular 
that the claim for money due thereon is not proved. 
Prex Kaug v. Mowan Lat, 115 P. W. R. 1909; 128 


P. L. R. 1909 960 


———Small Cause suit below Rs, 2,500 
in value—Returning plaint to be presented to Court 
having juyisdiction—Appeal treated as revision. 

In a Sma e 
further appeal does not lie even where the appellate 

offrt reverses the first Oourt’s order of returning 
the plaint- to bo! presented toa Court having jurisé 
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diotion therein. Bat the appeal canbe treated as an | 
application for revision. a 5 E ‘ 
Raj Bhar v. Yakub Ali, 120 P. R. 1907, followed. > 
CHIRANJI LAL v. Jit Mat, 98 P. L. R. 1909; 108 P. W. - 
R. 1909 9 
Approver’s confession and deposition are ° 
admissible in Civil suit against him . 523' 
evidence—Natare of corrobo-~ 
ration necessary—Retracted- confession, weight of, , 
against co-accused i 7 ' 884 
- —- testimony—Corroboration 
~ necessary—Nature of corroboration 391, 
Arbitratlon—Oivil Procedure Oode (Act XIV of 
1882), as. 520, 521 and 525—Practice—Court fram- 
‘ing issues but omitting to, take emdence and decide | 
them—Award—Incompetency of Court to go through 
the merits of award. - 7 
Where in the proceedings under seotion 525, O. P. O., | 
1833; a series of igsnes were drawn, which substantially ` 
covered the matters referred to in sections 520 and 521 , 
of the Code, but the Court after examining’one of the | 
arbitrators stopped the case and summarily dismissed . 
plaintiff's’ application : ; 4 ‘ 
Held, that the procedure adopted by the Court was” 
materially irregular and liable to be seb aside on, * 
appeal, and that the Oourt was bound to receive the 
whole of the evidence that might have been offered 
by he parties and then to record a diatinot finding on 
each issue. $ : we 
Qivil Courts have no power to sit as Oourts of © 
appeal to consider the correctness of an award on the | 
merits in respect of matters of factor even of law. | 
They cannot usurp the functions of the arbitrators 
when once the parties have made up their minds to’ 
have recourse to arbitration. . e 
Qulam Jilani v. Muhammad Hassan, 25 P. B. 1902,- 
(P. C.) at page 99; 60. W. N. 226; 29 C. 167; 4 Bom.” 
L. R. 161; 12 M. L. J. 77, followed. NIZAM-UD-DIN v: 
GULAM ANNAD, 64 P. W. R. 1909 ; 58 P. L. R. 100) 53 




















————_ „reference to—Stay of suit—Procedure 
—Arbitration Act (IX of 1809), 8. 19—Ctvil Proce-, 
dure Code (Act V of 1908), as. 4, 89, Sch. IT, r. 18. 
The provisions of the Arbitration Act, 1899, are 

not affected by the provisions of the Civil Proce. ^ 

dure Code, Act V of 1908. f < 
. Therefore, in places where the Arbitration Aot 
is in force, any application to stay proceedings: 
in a suit must be made in accordance with section 

19 of the Act and not under ol. 18 of the second. 

Schedule of the new Civil Procedure Oode. VisHIN- . 

pas v. Surpsom, 3 8. L. R. 162 150 

--— Principal and agent—Power of agent 
to refer disputes to arbitration—Hxport business, - 
essentials of—Validity of submission—Arbitrators- 
—Non-admission of evidence—Misconduct 1151 

—“_—-Submiasion—Arbitrator allowing‘ 
time to expire—Submission not extinguished—~ 

- Misconduct—Arbitrator proceeding with reference 
in spite of private notice of revocation 359. 


——Reference—Oommisstoner, application 
before— Withdrawal from artitration—Final agree- 
ment—Oivi Procedure Code (Act V of 1903), Sch. II, 
para, 1. 

Under paragraph 1 of the second Schedule of the, 

Ciyil Procedure Oode, 1903, an application for a refer- 











—— 
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Arbitration—concld. 


ence to Arbitration has tobe made to tho Court. A 
Commissioner appointed to examine a witness has only 
limited authority and it is not competent to him to 
receive any application for reference to arbitration. 

When there was no final agreement to refer the 
matters in dispnte to arbitration, the parties may re- 
sile from the position. AsvrosH Den SARKAR v. 
APURBA KUMAR Des SARKAR, 10 O. L. J. 449 370 
Act (IX of 1899),s.2 1147 

——— 8S. 4 (3), 19—Arbitra: 
tion—Subm ission—Arbttrator allowing time to expire 

—Submission not extingurshed—Mirsconduct-—Arbi- 

trator proceeding with reference in spite of pricate 

notice of rerocation, 

— Per Pratt, A. J. 0.—Where an arbitrator has allow- 
ed the time to expire without extending it under the 
Arbitration Act or making an award, the submission 
is not thereby extinguished. Thero may bea sub- 
mission Although no arbitrator has been named. 

Where an arbitrator proceeds with a reference 

in spite of a private notice of revocation fiom a party 
which is not sanctioned by the Court, he cannot be 
gaid to be guilty of misconduct. Bawa OHHATAGIR v. 
Maranomat, 3 B. L. R. 149 359 
——_ —— s. I9 . 1150 

— 8. 19—Submission made 

after the commencement of legal proceedings— Whether 

application to stay proceedings can be made. 

The Arbitration Act only applies to cases where 
references are made before taking any legal pro- 
ceedings. Therefore, where the submission is mado 
after the commoncement of proceedings, it is not 























competent for any party to apply, undor section 19 - 


of the Act, to ed the proceedings. g 
Ramjidas Poddar v. Howse, 35 C. 199, followed. 
PERURI BURYAKARAYAN & Co. v. GULLAPUDI CHINNA 
11 Box. L. R. 1080 133 
S. 


es eS 359 
` Arms Act (XI of 1878), ss. 4, 19 (a)— 

Ammunition, definition of—Empty cartridge cuses, 

possession of. 4 

Empty cartridge cases fall within the definition of 
ammunition given in section 4 of the Arms Act, 
Therefore, aconviction under section 19 (a) of the 
Act for the possession of such cases is legal. 

` King-Emperor v. Ebrahim Alithoy, 7 Bom. L. R. 
474, followed. 

Jaman Khan v. The Empress, 20 P. R. 1890, Cr., not— 
followed. BALDEO SINGH v. EMPEROR, 7 A. L. J. 102 . 








— S. 4—‘Arms, definition of —Cook’s - 
knife, whether an arm—Primary intention of manu. 
facturer. 5 
Primarily manufactured for culinary purposes, a 

cook’s knife however carried or intended to be used, 
is not converted into an arm notwithstanding that it 
is provided with a sheath. The purpose for which an 
implement is primarily intended decides whether it ig 
anarm or not. 
Crown v. Nga Hmat Kyan, 1 L. B. R, 271; Ebrahim 
Dawwoodj: Babı Bawa v. King-Emperor, 8 L. B. B. l; 
. Crown v. Kya Ny, Cr. Rev. No. 556 of 1808, followed. 
EMPRROR v. AUNG Ba, 6 L. B. R. 180 1028 


— 8.19 Cl. (f)—Servant, possession 
of gun by — Use for his own purpose—HMaster’s license, 
Where the accused wag using without license a gun 

for his own purposes, he was held to be acting in in- 
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fringement of the terms of section 19 cl. ( J) of tho” 
Arms Aot, although the gan belonged to the master 
of the accused, who had a license and who had lent 
it to the accused. Mango Lat v. Exrpzror, 180 W. 
N. 124 - - 333 
——s. 19 < 408 
ss. 19 (f) and 29—Proceedings 
under s. 19 (f) enttiated without sanction of District 
` Magistrate—Sanction obtained after reel TE 
Mlegality—Oriminal Procedure Code (Act V of 1898), 
ss. 582, 587. x 
No proceedings can be instituted under section 19 
(f) ofthe Arms Act without the previous sanction of 
the District Magistrate, and a conviction under that 
section without such sanction is illegal. Nor does the 
obtaining of the sanction after commitment cure tha 
omission under section 532 or 837 of the Criminal 
Procedure-Code. ABDUL KADIR, In ve, 5 M, L. T. 162 











1107 

— 8S. 29 ` 1107 
Assignment of debt or choose in action—Lien 
—Charge i 804 








of debt—Recognition of assign- 


ment by debtor—Notice of assignment to debtor—e _ 


Notice for payment of debt to assignee, conditioned 
on non-payment by tho assignor—Notice by trans- 
ferree as effectual as by assignor 420 
of mortgage—-Eqnitable mortgage 
created before application of Transfer of Propert; 

Act can be assigned by deposit of title-deeds 28 
Attachment. See Exxcution OF DECREE. 
= Of decree—OClaim by assignee 

of decree from judgment-dedtor—Aasignment not re- 

cognised by Court passing the decree—Rejection of the 
claim petition owing to non-recognition of assignment 

—Fuilure to exercise jurisdiction—TIllegality. 

First respondent having attached a decree, obtained 
by the 2nd respondent in the District Conrt of Nellore, 
in execution of his own decree against the- 2nd 
réspondent in the Munmf’3 Court, Nellore, petitioner 
preferred a claim under section 278, Civil Procedure 
Code (XIV of 1882), praying that lst respondent's 
attachment’ may be raised, as, prior to the attach- 
ment, he had obtained an assignment of the 2nd 
respondent’s decree in his favour. The District 
Munsif summarily dismissed the petition on the 
ground that the District Court had not recognised 
the assignment in petitioner’s favour : 

Held, that the District Munsif was “wrong in 
refusing petitioner’s claim and had failed to exercise 
a jurisdiction vested in him by. law. CHILLAKORE 
Yger MUSALA REDDY v. PATTANGI RAMAYYA, 7M. L. 


T. 88 125 


Award—Incompetency of Court to go through the 

merits of award 553. 

—— _ Oosts—Appeal—Civil Procedure Code (Act 
XIV of 1882), s. 522. 

A decree for costs not allowed by arbitrators is in 
excess of the award and is, therefore, appealable and 
liable to be set aside. CHUNI v. DHAN Devi, 97 P.L., 
R. 1909; 111 P. W: R. 1909 1042 
Whether persons not parties to the award. 
-can claim the benefit of 1t—Trust. 














Persons not parties toan award, canhot enforce 


any of its provisions in their favour. 
Where in an award, to which the members ole? 


y 


fendant’s family were parties and plaintiff was not,  _ 


x 


T Tat, 115 P. W. R. 1909; 128 P. L. R. 1909 
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Award-—concld. 


it was determined that defendant should pay, on ac- 
count of a debt due by his brother, a sum of Rs. 100 


_ to plaintiff : 


Held, that this did not create any trust i in favour 
of the plaintiff which he could legally enforce as 
inst the defendant, but was only a provision 
intended for the benofit of defendant’s brother. 
. Chaudhin Hira Singh v. Chaudhri Ganga Sahai, 11 I. 
A. 20; 6 A. 822, referred to. SHIRINIVASAYYA v. 
Sirauaa, 5 M. L. T. 199 1114 
Babuana grant—Darbhanya Raj —Liability 
to pay, cesses—Coatribution—Interest—Oonttibu- 

tion “331 
——- ———Durbhinga Raj—Inaility to 

pay ceases— Contribution—Interesi. 

The babuana mehals are practically excluded from 
the Darbhanga Raj Estate and they cannot be called 
tenures or dependent taluks, The bubuina grantees are 
bound to pay Government revenue and cesses in res- 
pect of their wehals; andif the Darbhanga Maharaja 
pays them he is entitled to recover from the grantees 
of those mehals with interest ot the rate of 12 
per cent. per annum. 

Golam Ahmed v. Behary Lall , (18682) Marshall’s Rept. 
280; 1 Hay 500, Nullit v Prosurnomoryee, 17 W. B. 179 





and Bistoo v. Nithoremonee, 19 W.R. 98, referred to. ` 


LALITESHWAR SINGH Vv, RAMESHWAR SINGH, 13 O. W. 

N. 118 331 

——Durbhanga Raj—Grant for 
maintenance—Babuana property alienable—Impar- 
tible property may be alienable—Oustom. 

Property though impartible may be alhenable. 

Therefore, property Which is the subject of a 
banana grant, that is, a grant for the maimtenance - 
of the grantee and his family, descendible to hig 
male descendants, by the Maharaja of Dar- 
bhanga, though impartible, is alienable in the absence 
of some special familycustom. regulating its enjoyment, 

Raja Udaya Aditya Ded v. Sudeb Lal Aditya Deb, 
8 I. A. 248; 80.199, Rant Sartaj Kumi v. Rani 
Deoraj Kuari, 16 LA. 51; ;10 A. 272 and Sri Raja 
Llao Venkata ‘Surya Mahspati Rama Krishna v. Oourt 
of Wards, 26 I. A. 83,38 O. W. N. 415, 22 M. 383, 
followed. 

The absence of evidence of an alienation, without 
any evidence of facts which-would make it pro- 
bable that an alienation would have been made, cannot 
be accepted as proof of a custom of inalienability. 

Rani Sarta) Kuars v. Rani Deo Raj Kur, 15 I. A. 51 
at p. 66, 10 A. 272, followed. DURGADUT SINGH v. 
BAMESHWAR Sinem, 18 C. W. N 1018; 11 Box. L. B. 
601, 8 M. L. T. 68; 10C. L J. 233; 6A. L J. 847; 
86 C. 943; 19 M_L. J. 567 j 2P., C. 
Benami transaction—Mortgage—Prmcipal > 

and agent. 

Whero A wasaoting ns a general agent for B and the 
former raised a loan in his own name and obtained a 
mortgago of certain immovable property in B’sname 
after consulting him on the subject, and afterwards A 
repaid tho loan out of the funds he had in his hand 
belonging to 3 whom he treated as mortgagee all 
along up to his death, after which occurrence the 
mortgage deed as well ag other title deeds* were 
handed oyer to B: 

Held, that A originally raised the 











loan ns an 


agu and for the benefit of B andthe mortgage was | 


t a benamt transaction at all. PREM KUAR v. MOHAN 


960 


z 
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Benefit of doubt—Ciroumstaniial evidence | 


Right of accused 992 

al ral Civil Courts Act (XII of 

887), S. 13—Local jurisdiction—Twoo or more 
cae Judges—No assignment of business—Ooncurrent 
jurisdiction. 

If the same local jarisdiotion is assigned to two 
or more Sub-Judges, and the District Judge does 
not make any order under section 13 of Act XII of 
1837 assigning to each of them such Civil business 
as he thinks fit, oll the Sub-Judges have concurrent 
jurisdiction, and one of them 18 entitled to deal with 
an application for execution of a decree passed by 
another. CHATURBHUJ MARWARI v. WALKER, 13 C. W. 
N. 265. 510 
————— - ——— 8. 22—Appeal heard by 

District Judge—Remand by High Oourt—Transfer by 

District Judge to Sub-Judge—Jurisdiction, 

Where an appeal was heard by the District Judgo 
and the High Court remanded the case to him for 
a fresh hearing, he has jurisdiction to transfor it te 
the Sub-Judge for the hearing. 

Ohovdhry Hamcedoollah v, Alutteeooniasa, 15-W R. 
574 and Kumarasami v. Subbaraya, 23 M. 314, dis- 
tinguished. 

Sita Ram v. Muni Dulatya,-21 A. 230, dissented 
from. PRANERISHNA BAAINI v. KUNJA BEHARI Das, 
90. L. J. 672 


——— Landlord and Tenant Act As 
of 1859), ss. 77, 153, 155 and I 
—Suit for rent—Intervenor— Whether appeal lies— 
Question relating to title to land. 

Under section 77 of Act X of 1839 all that the 
Deputy Collector’ has to determine is, which of the 
two parties, the plaintiff or the intervenor, is ın actual 
receipt and enjoyment of the rent; and if he decides 
any question of title, he does so only incidentally for 
the purpose of deciding the main question stated above. 
An appeal from his judgment lies to the Collector and 
not to the District Judge. RAKHAL PATAK v. KUMAR 
Jyortı Prosnan, 18 C. W. N. 699 


—— ———— ss. 153, 155, 160 
= 36 


—— Municipal Act (III B. C. of 
1884), S. 44 -Chairman not competent to leare 
or sell—Estoppel. 

The Ohairman of a Municipality has no power ‘to 
sell or lease any land of the Municipality. Only 
the Commissioners at a meeting can do 80. | 

Where the plaintiff took settlement of a picce 
of land from the Chairman of a Municipality, who 
had no power to lease it to him, and built a house 
on the land and two years after that, the plain- 
tf was allowed to construct a drain round the’ 
house: 


Held, that this did not opsrate as an estoppel 
against the Municipality, becauso the plaintiff built” 
his house before constructing the dram, and he was 
not led to erect the house by the Commissioner’s per- 
mission to make the drain. JAGANNATH SAHA v. 
CHAIRMAN OF BERHAMPUR MUNIOIPALITY, 9:0. L. J 


236 55 


—— Revenue Sale Law (Act XI of 
1859), S. 33—Limitation Act (XV of 1877), 8. 7 
and Sch, II, arts. 12 and 95—Minor, awit by, to set 
aside revenue sale—Fraud of co-sharet—Purchase by 








En 


536 


ri 
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Bengal Revenue Sale Law—concld. - 


him ın bDenami—Specrjic Relief Act (I of 1877), a. 42 

—Suit for declaratzon—Consequential relief. 

Tho provisions of the Revenue Sale Law are com- 
plete, and section 7 of the Limitation Act, 1877, is 
not applicable to a suit brought by a minor to 
get aside a revenue sale. Such suit must be brought 
within one year from the date of the confirmation 
of the sale, even though the plaintiff be a minor, 
under section 33 of the Revenue Sale Law. 

When a part proprietor of an estate suesfor a 
declaration that his mght was not affected by the 
revenue sale on the ground that the’ sale had been 
brought about by the fraud of hisco-sharer, who 
purchased the property in benam, the limitation 
applicable to the suit would be that fixed by art. 95 
of Sch. II of the Limitation Act, 1877. 

When such a suit was valued at the full value of 
the share claimed, the prayer for possession must 
be taken to havo included a prayer for such conso- 
quential reef os was necessary inorder to restore 
the plainisff to possession of hıs sharo. PANCHKOURI 
GHOSH v. Pray GOPAL MUKHERJER, 18 O. W. N. 518 


70 
Road Cess and Public Works 
578 











Act, S. I4 
ae ——_—— s. 94 578 
——+_—— S. 95—Rotum admis 
ble seer person making 16 578 


= Survey Act (V B.C. of 1875), 
ss. 40, 41, G2—Order ın survey proceedings 
throwing disputed land within defendant's estate, 
effect of. 

Where there had beens survey under Act V 
(B. C.) of 1875 and by. an order made in 1901 the 
boundary line between the estates of the plaintiff 
and the defendant had been maintained, which 
threw, the land in suit into the defendant’s estate, 
and the plaintaff sued for confirmation of possession 
on the allegation that she has been in possession 
from before the survey proceedings and not on 
the allegation that she has obtained possession ata 
later date : 


Held, that the effect of the survey proceedings 


was that the plaintaff was out of possession and the 
dofendant was im possession of the disputed land 
and the decision in those proceedings having under 


tho Survey Act the effect ofa decision ofa Civil . 


Oourt is binding, and it is not, therefore, open 
to the plaintiff to now bringa suit for confirma- 
tion of possession. ` 

Amr Hossein v. Imambandı Begum, 11 0. L. R. 
443 and Champu Daty Uma Dai, 11 O. L. R. 451, dis- 


tinguished BISs8ESWARI KorR v. RAM PROTAP SINGH, 


14.0. W N. 366 ; 547 

——— c ss. #1, 62 547 

—-— Tenancy Act (VIII of 1885) 
474 


ss. 3 (7), 5 (1) 65— 
Tenure— Tenure-holder— Interest in land—Sarbara- 
` karı pattah—Constructon—Permanent tenure bet- 








ween zemindar and patnidar, creation of, whether, 


valid. 

If a ‘pattah do not confer on the lessee 
interest in Jand, ıt does not create a tenuro. 

Where a semndar gave a tarbarahars jamai sottle- 
mcrtcf certain pit mahals by a pattah which 
conferred onthe person tọ whom the patiah was 


any 
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Bengal Tenancy Act—conid. : 
given allthe powers which the zemindar had to: 
realise the rents payable by the patnidars including 
the power of suing the latter using the sem:xdar’s 
name : Held, that the zemindar merely mado arrange- 
ments for the collection of rents; that he did not! 
create any interest in land as that of a tenure- holder a= 
in the sarbarakar, and that what was intended to be- 
created was a personal obligation between the parties, 
and that the sarbarakar could not maintain a suit for, 
rent against the patnidar. 

Obitor dictum :—Axemindar Gannot lawfully create 
a permanent tenure between his own interest and a 
patni taluk under him. JARRAW KUMARI BAHEBA 4. 
HANIFUDDIN AKANDA 471 

s.5 (1) 


— 471 
———--———— 8s. 29 Xb) and I03B— 

Record of-rights— Presumption of correctness—Plea’ 

to avoid instrument—Onus. 

The presumption contemplated by section 103B of 
the Bengal Tenancy Act 1s that the entries were cor- 
rect at the time of the preparation of the record-of. 
rights. The record-of-rights is a record of the rights 
then existing and cannot be considered as a record of 
what existed before its preparation. 

Where the executant of a document seta up any: 
specific plea whereby to avoid or minimise the effect’ 
of the document, it is for him to make ont his special 
plea. LUCHMI PERSHAD v. EXDESHWAR SINGH, 347. 





W. N. 181 
—— 8. 65° 471 
— — ss. 67 and 178—0nssa 

— Interest on arrears of rent—Dispossesston of tenant 

by landlord—Inabili’y of paying previous arrears of 

rent. 

Section 67 of the Bengal Tenancy Act applies to 
Orissa, but section 178 does not; therefore, in Orissa 
& contract may be made between a landlord and: 
his, tenant modifying the provisions of section 67- 
with regard to payment of interest on arrears of rent. 

Tf a landlord dispossess a tenant and the tenancy 
comes to an end, the tenant is not relieved from the 
liability of paying ‘the rents already accrued due in 
respect of previous years. 

Rani Lalita v. Rani Su:nomoyee, 5 O. W. N. 858, 
referred to. GOBINDA CHANDRA v. CHOUDHURY Ram 
OHANDRA, 18 U. W. N. 95 324 
———— ————— 8S. 69, 7O—Appraise- 

ment or division of produce—Apporniment of officer 

by Oollector—Finality of order of officer —Order by 

Collector. 

Where a Collector appoints an officer to appraise 
or divide the produce, it must be shown that as 
required by section 70 cl. (5) of the Bengal Tenancy 
Act the Oollector passed an order entitled to finality 
and enforceable as a decree, to make good the con- 
tention that the proceedings before the officer bring 
the matter within sections 69 and 70 of the Act. Where 
that is not shown the Civil Court may decide whether 
rent is to be takenby appraisement or division of the 











produce. KAILASPATI NARAIN SINGH v GANGO BINGE, 
100. L. J. 699 
— — 8. 70 735 


— ss. 86 (6) and I7I— 
Under-raiyat ın possession by paying rent “due from 

raryat— Subsequent swrender by Tayat Righte g 

under-raiyat. 

The operation of snb- zection 6 of section 86 of ihe 
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Bengal Tenancy Aċt—conrtd. ` 
Bengal Tenancy Act is confined tos case where the 
holding is subject to an incumbrance secured by a 
registered instrument and does not extend to a case 
where the holding is subject to a charge by virtue of 


oL (b) of sub-section (1) of section 171 of the Act. 
But if the raiyat surrenders his holding when itis 


ih possession of his under-raiyat under section 171, ` 


the superior landlord’s claim to kha» possession of the 
halding should he postponed until the amount due to 
7 the under-ratyat is paid off. 'NABADIP OHANDRA PAL 
4. BHAIRAB CHANDRA Duk, 13 O. W. N. 97 


— 8. 1O3B—Rebutting correct- 
ness of entry—Evidence of facts anterior to publica- 
tion, admissible. g ` 
When the correctness of an entry in “the record- 

of-rights, is in dispute, the evidence of facts and 

ciroumstances subsequent td the publication of the 
record is not the only evidence which can be pro- 
duced to rebut the correctness, but any documentary 
or oral evidence or facts and circumstances existing 
prior to the publication are admissible and should 





be taken into consideration in determining whether, | 


ethe presumption has been rebutted or not. SHRONAN- 
DAN PERSAD SUKUL v. BacHa Baur, 9 OL. J. 284 54 


~—— ss. 103B and 104J— 
Evidence, conclusive—Record-of-rights and rent roll, 
~ settlement of rents contained in. 
The effect of section 104J is not modified by seo- 
tion 1088, the two sections refer to different subject- 





matters. ied 

Section 108B makes the record-of-righta conclusive 
and makes it correct until the contrary is proved. 
Section 104J enacts that the- settlement of rents 
contained in the rent roll- shall be deemed jo be 
conclusive and the rents fair and equitable, no pro- 
vision being made for the admission 'of any. evidence 
to the contrary. AMBICA CHARAN CHAKRAVARTI v. 








Jor OHANDRA GuosH, 18 C. W. N. 210 470 
- s. 103B | 577 
—- — s, 104J 470 


—— ss. 105and 106—Second 
Appeal—Land outside district but appertaining to 
estate recorded in the Collectorate of the District— 
Jurisdiction of Special Judge and Settlement Oficer— 
` Irregularity ın intermediate proceedings. 


A second appeal may lie in a proceeding under 
section 106 of the Bengal Tenancy Act, but 
there is no right of second appeal in a proceocd- 
ing for settlement of rent under section 105. But 
if the two matters are not kept separate, and the 
Special Judge as well as the Settlement Officer try 
them’ without discriminating them in their judgments 
“a second appeal will lie in respect of-the matters- 
coming under section 106. 

Whero the Settlement Officer of a district decides 


the disputes and settles rents in respect of lands 


which though geographically situated in another Dis- 
trict’ appertained to an estate recorded’ in the Col- 


Jectorate of his district, the Special Judge has. 


jurisdictiow to hear appeals from the decision of the 
Settlement Officer. ' 
a herp the officer who entertained -cases under 
section 108 had jurisdiction to do so, and the officer 
‘why decided them also had- jurisdiotion to decide: 


x 
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Bengal Tenancy Act—concld. 


Held, that the irregularity in the intermediate pro- ' 
ceedings, which was not material, did not affect 
the jurisdiction of the officer who passed final orders 
KALI Kisnorn Pat v. GOPAL Monun Roy OHOWDRRY, 
90. L. J. 574 X : 


s. 106 62 
8. 116 529 


e S. 153—0o-sharer landlord— 

Buit for arrears of rent—Appeal, right of. - 

In a suit by a co-sharer landlord for his share of 
the rent, which was leas than Rs. 50 in amount, he 
“made hia co-sharers parties defendants, and prayed 

in the alternative that if it be found that separate 
collection is not proved,’ a decree may be 
passed for the whole amount. The lower appellate 
Court found that no case of separate collection was 
proved and dismissed the suit in toto: : 

Held, that no second appeal lies. 

Bhagabati Bewa v. Nanda Kumar Chuckarbutty, 12 
O. W.N. 885, followed. 

Raja Pramada Nath Roy v. Raja Ramani Kanta Roy, 
120. W. N. 249 (P.O); 10 Bom: L. R. 66; 7 O. L. 
J. 139, 3 M. L. T.'161,18 M. L. J. 43; 85 O., 381, re- 
ferred to. A 

Jogendra Nath Ghose v. Puban-Chandra Ghose, 8 
C. W. N. 472, not followed. SITAL HANDRA BHATTA- 
OHAHJEE y. AFILUDDIN, 18 C. W. N. 793 ` 20 

- S. 153—Sust for assessment of 
rent and arrears of rent—Scope of suit—Second ap-- 

peal in such suit not barred under s. 168." 

The plaintiff and defendant No. 2 were co-sharers 
in a certain estate, and defendant No. 1 had a 
holding in it, of which the renthad been separately col- 
lected.. The estate having been partitioned, a portion 
of the holding fell to the: patti of each of the land“ 
lords. The plaintiff sued for arrearsof rent and 
assessment of rent in proportion to the land in the putty 
of the plaintiff: ' = 

Held, that’ vhe suit is not only for rent by a co. 
sharer landlord, but o suit by owe who seeks to 
establish his right as a separated landlord, and that, 
therefore, itis nota suit for recovery of rent within 
section 158 of the Bengal Tenancy Act and an appeal 
is not barred under that section. DHANUKDHARI LAL 
v. BABURAM AHIR, 10 Ù. L. J. 629 45 
—_—_ S. 155 Cl. (2)—"Capable of 

remedy,” meaning of —Misuse of agricultural land— 

Growing of mangoe orchard on a third of the holding. 

The words “capable of remedy” in oL (2) of sec- 
tion 155 of the Bengal Tenancy Act mean “physi- 
cally possible toremedy” and not aremedy by com- 
pensation. i 

The growing of a mangoe orchard on a third of 
the land covered by an agricultural holding is a 
misnse, and the landlord in such a case is entitled to 











. a decree for the removal of the trees. 


Dlarimohun Masser v. Surendra Narain’ Singh, 6 O. 
L. J 19;2M. L.T. 899; 110. W.N. 794; 9 Bom. L. 














B. 750; 17 M. L. J. 861, distinguished. HARAK SINGH 
v. Kırar NARAIN BINGE, 10 C, L. J. 595 734 

— s. 167 750 
—— — gs. 171 325 
—_—— — 8. 178 324, 529 
— ——: 8, 181 ~ 737. 
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BIII of lading— Condition that shipowner’s liabil- 
aty shall cease when goods are free of ship’s tackle— 
Delivery to landing agent—Subsequent loss of goods 
—Shipowner’s liability. 

In a bill of lading there was a condition to the 
effect that “the liability of the shipowner shall ab- 
solutely ceaso when the goods are free of the ship’s 
tackle.’ The goods were delivered to a landing 
agent according to established practice and the 
agent fraudulently disposed of them without the 
production of a bill of lading or a delivery order. 
In an action against the shipowner by tho holdor 
for value of bills of oxchange drawn against the 
bills of lading: Held, that the condition in the bill 
of lading providing for cessor of liability, was opor- 
ative and effectual and afforded complete protection 
to the defendants whose liability ceased by dehver- 
ing the goods to the landing agent. 

Elderslie Steamship Co Ld. v. Borthwick, (1905)A C. 
93; 74 L. J. K. B. 338, 53 W.R. 401; 92 L. T. 274; 21 
T.L B. 277, 10 Asp. M. C. 26, 10 Com. Cas. 109 and 
Nelson Lime Ld. v. James Nelson and Sona LT, (1908) 
A. C. 16; 77 L. J K. B. 82, 97 L. T. 812; 13 Com. 
Cas 104, 24 T L. R. 114, distinguished. OHARTRRED 
Bank v BRITISH Inna Steam NAVIGATION Co. LTO , 13 
O.W.N. 738;6 M L.T 11; 19 M. L J. 316 475 P.C. 
Bombay City Municipal Act (Local 

Act 111 of 1888), S. 251A (a)—“Directly,” 

meaning of—“Directly over and directly under,” ev- 

planation.of—Water-closet, building of. 

Tha word “directly” in clauso (a) of section 251- 
A of Bombay Act ILL of 1888, as amended by Act 
V of 1905, is to be read as the equivalent of “im- 
mediately” : and the words “directly over or directly 
under,” in the said clause, mean not only vertically 
over or under, but also immediately over or under. 
Therefore, a water-closet may be built 80 as to bo 
vertically over orunder any part ofa building pro- 
vided that a bath-room intervenes. CURRIMBHOY 
EBRAHIM v. MUNICIPAL COMMISSIONER, 11 Box. L. R. 
1167 


—— s. 394 (I) (d) 28I 


District Municipal Act (III of 
1901), ss. 107 (2), 155—Direction to re- 
move a cess-pool, whether lawful—Disobedience of un- 
lawful notice. 

Section 107 (2) of the Bombay District Municipal 
Act does not empowera Municipality to lawfully 
direct an owner or occupicr to do a certain thing 
himself. Ib provides that the Municipality may by 
written notice do the thing themselves. Therefore, 
tho disobedionce of a notice, directing an owner or 
ocoupier to remove a cess-pool within a week, is not 
an offence under section 155 of the Act. Lapuram v. 
Esrpngor, 11 Box. L. R. 1349 

— s. 155 835 
——— Hereditary Offices Act (Bom, 

Act III of 1874), ss. 25, 36—Declaratory 

sust—Declaration that plaintiff 18 the eldest son of a 

deceased Vatandar—Jurisdiction of a Civil Cowt to 

hear such sut 

A Civil suit fora declaration that the plaintiff is 
tho nearest heir of a deceased representative Vatandar 
is maintainable notwithstanding that the declaration 
is sought for the purposo of establishing a fact which 
would enable the plaintiff to have his name entered in 
the Vatan Register. BAHIMKHAN v. DADAMIYA HYDER- 
KHAN, 11 Bou. L. B. 1389; 33 A. 101 83 
— c S. 36 833 
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Bombay Revenue Jurisdiction Act- 

(X of 1876), s. 4 (a) 832 
— Titles to _ Rent Free Estates 

Act (XI of 1852), Sch. A, R. 2, 

Sch. B, R. 1!O—Sarva Inam—Saranjam— 

Decision of the Inam Commissioner, finality of —Title 

to saranjam estate to be governed by Government 1 ules 

—Suit against Government in regard to Saranjew* 

land— Jurisdiction of Civil Oourts—Revenue Jurisdic- 

tion Act (X of 1876), s. 4. sub-s. (a). 

The decision of the Jnam Commissioner as fp - 
whether a certain estate is sarya xam or saranjam 
is, by virtue of tho provisions of rule 2 of Schedule A 
of Act XI of 1852, final as regards the land and in- 
terests concerned in the decision. 

Once the Inam Commissioner decides finally that a 
certain estate is saranjam, the title to and continuance 
of the estate must be determined, under Schedule B, 
rule 10 of Act XI of 18352, under such rules as, 
Government may find ‘it necessary to issue from 
time to tine. 

A suit against Government relating to land hold 
as saranjam is excluded from the jurisdiction of Civil 
Courts by the provisions of sub-section (4) of section 4 
of the Revenue Jnrisdiction Act X of 1876. Basmao 
GOVINDRAO v THE SECRETARY OF STATE FOR INDIA, 11 e 
‘Box L. R. 1333 


———— Sch. B,r. 10, 832 
Bond—Oovenant by oreditor not to sue on origi- 
nal notes forming the consideration of an instru- 
ment—Condition rendering obligation void—A groe- 
ment—Promissory-note 293 
Buddhist Law, Burmese—Rights and reme- 
dies of married couple for matrimonial offence— 
Form of suit and consequences of wrong suit to be- 
determined by Civil Procedure Code—Cause of 
action for divorce and partition of property is one 
and the same 306 





—_——_——-Kcclesiastical—Nature of suit to 
enforce decision of sayadaw—Authority of Thathana- 
bang and Sayadawa to adjudicate on monastic pro- 
perty—Defendant professing to be a  schismatic, 
whether constitutes a valid defence—Defendant taking 
part in proceedtngs—Estoppel by conduct. 


Tho right of the Thathanabawg and the Sayadatos 
to adjudicate as regards the property belonging to 
the monastic body, where the parties are monastics, 
is undisputed; the mere fact that the defendant 
professes to be a schismatic, and to refuse recogni- 
tion tothe Thathanabaing, is immaterial. A defen- 
dant who has actually attended and taken part 
in the proceodings before the Sayadaws cannot deny 
their authority. U Tai Ha v. U TAUDATTHANA, U.B. 
R. 1907-09, Buppuist Law Ecc. P. 5 8I5 


Guardian of minor son after di- 


1029 


— Marrıage— Restitution of conjugal 
rights—Right of surt—Suat for restitution not barred 
by the rule allowing divorce at will. 

A Burman Buddhist is entitled to sue forrestitution 

of conjugal rights 
The rule of Buddhist Law which allows a divorce 

at the willof one party, on surrender of all the 

joint property and payment of all tho jgint debts, < 
without any fault ın the other party, does not bara 

suit for restitution of conjugal 1ights and is not, ` 
opposed to the observance of conjugal rights iù a Sib? 
sisting marriage. A mere desire for such a divorco 











yvorce 





Vol. Iv] l 
Buddhist Law—conclä. 


is an insufficient defence in a suit for restitution of 
~ conjugal rights. 

Mi Kin Lat v. Ba So, 

Div., p. 8, explained. 

ga Ngwe v. Mi Su Ma, S J., L B., 891, diasented irom; 

GA Cun Dat v. Mi KIN Pu, U. B. R. 1907-09, Bup- 

DAIAT Law, MARRIAGE, P. 1 


By rden Of proof—Adverse possession, nature 


U.B.B., 1904-08, il Budd.’ L. 








526 

Alienation by a limited 

owner 792 

— Allegation of relinquishment or 
estoppel. >` 


It lies upon those who allege relinquishment or es- 
toppel to establish their case. MUHAMMAD KAMIL v. 
Ixmaz FATIMA, 10 O. L. J. 297; 11 Bow. L. R. 1210; 
14 0. W. N. 59; 19 M. L. J. 697; 31 A. 577 P.C. 457 
— Legal necessity —Alienation 

by father 632 





m Custom — Suocession — Mu- 
hammadan Taw—Non: agriculturists Awans of Lu- 
dhiana City 638 





—— ——_- Burden of proving whether a 
{ temple is governed by section 8 of the Religious 
` Endowments Acts. 106 








_Ouatom or Hindu Law 997 


-Foreign judgment—Jurisdic.- 
ee $ 1020 


-Incompetency to succeed 








~ tion 





3 
— amma LONG possession — Presump- 
tion of ownership—Entry in settlement register, 
- -effect of—Declaration of title 1070 


—Person setting up special ous” 
894 





tom or to prove it 
— — Rit for posadim Anikin 
in deferdant’s favour 965 


———-~—-§nit to- declare a Will as 
923 





forged 
— Undue influence — Landlord 
and Tenant 1114 
Will Undue influence 
nA ` 1034 


-Suit for ejectment—Zerait land” 
lease—Estoppel—Bengal, 


—Description of land in 

_ Tenancy Act (VIII of 1885), ss. 116 and 178. 

“When a landlord sues his tenant for ejectment on 
< the ground that the land is his.zeratt land, it rests on 
the plaintiff to prove that the land is serait eo as to 
bring it within the provisions of section 116 of the 
Bengal Tenanoy Act. 

Nilmoni Ohakrabutty v. Bykant Nuth Bera, 17 O. 476, 
followed: - 

Batai Ahir v. Bhug7o*utty Koer, 11 0. L. R. 476 and 
Narsing Nariin v Dhiram Thakur, 9 0. W. N. 144, 
distinguished. 

The mere description of the land in the lease, that 
-it is serait land, is not sufficient to prevent the tenant 
from acquiring the right of ocoupanoy, for there will 
. bo no estoppel under section 178 of tho Bengal Ten- 
ancy Act. ° 

Sher Bahadu- v. Mackensie,7 ©. W. N. 400 and 
@'/usudin v. Goodi- Nath, 0. L.J 458, referred to. 
AJONHYA Prosan SincH-v. RAM GOLAM BINGH, 13 0. 
W. N. 661 s 529 


GHNERAL-INDEX | ©; 


1161 
Burden of Proof—concld. 
Suit 





_ for ejectment—Zernit 
land. 
In a suit for ejectment on the ground that the lands 
are zerait and on an alternative ground, the onus 


should, in the first place, be placed on the plaintiff to . 
prove either that the lands are zerar, or any other | 
3 - title on which he claims to bo entitled to eject the 


- defendant, and if such a title is made out, the onus 
will then be, shifted on the defendant ‘to prove tho 
circumstances on which he relies asa defence to tho 
claim for ejectment. HERBERT MANNERS v. CHATTER 
Mauro, 13 C. W. N. 664 - 531 
_ Considerntion—Ezecution of 

bond admitted—Burden of proof of non-receipt of . 

consideration. 

Where the exeontion ofa bond is admitted by 
its executant the burden of proving want of consider- 
ation lies upon him. PERIATHANBI UDAYAN v. ANGAN- 
MAL, 19 M. L. J. 630 











- Evidenco—Egzscutors de son 
tort—Liability of persons taking property of a debtor 

_ after his decease—Possession of some property of a 

` deceased debtor. 

Where it was found that. defendants.took some 
of the properties of a deceased person who owed’ 
money to plaintiff: 

Held, that that finding was sufficient to throw on 
defendants the burden of proving that they did not 
receive so much of the property of the deceased as. 
would satisfy the plaintiff’s debt. 

Magaluri Garudtah v. Nurayana Rangiah, 3 M. 359, 
referred to. Hava BHAYI v. LAKSEMI Dosa THOPPAIN 
Sait, 6 M. L. T. 362 43 


: = Burden of proving pro 
to be ancestral X j pri B23 


Burma Municipal Act (III of teens 
s. 78, cls. (f) and (g) 826 
-Calcutta Charter Act, (Calcuttay, 
8. [5—Judgment—Order of remand. 
Where the judgment ofa single Judge of a High 
Court sets’ aside the decree of the lower. appellate 
Court and remands the case for re- hearing, ıt is a” 
judgment, within the meaning .of section 15 of tho - 
Charter Act as it deals with the whole case, Rar | 
BENODE BEHARI Bose v. Rar PASUPATI NATH, 18 C. 


W. N. 105 - 329 
(24 and 25 ‘Vict. 


_ C. 104), 8. 15 Poter of High Oourt—Inter.” 


locutory order made without jurisdiction. 

If the High Oourt is satisfied that an interlocutory 
< order has been made withoat jurisdiction or under 
‘such circumstances as are likely to cause irreparablo 
injury to one of the litigants, the High Court has 
ample power to set matters right undor section 16 of 
- the Charter Act. Goprnp Monun Doss v. Kunga 
Bewaxy Doss, 10 C. L. J. 407; 140. W. N 147 364 
‘Municipal Act (III B. C. of 


~ 1899), ss. 466, 574 and Sch. XVIII, 
cl, 8—Iron includes steel. 





The petitioner stored s’eel joists etc. without a' 


license. He was convicted under section 574 of the 
Calcutta Municipal Act for not taking oub a license 
under section 466 (1): 

Held, that as the term “iron” as used in Sch. 
XVII, ‘ol. (8) of the Act includes “ steel”, the convic- 
tion is ‘right. . GANGA NARAIN Pat v. CORPORATION or 
Oarcurra, 10 0. L. J. 486 - 


a 


1182 i 
Calcutta Municipal Act+concld. 


gs. 574 438 
Sch. XVIII, cl. 8 ~ 
5 ; 438 
——— — 8. 559 (I8), 561 
(b), 631—Bye-law—Obstruction, removal of— 
Notwce—Prosecution barred after three months from 
_ notice—Bye-law to conform with enactment under 
which it is made. 

The Chairman of the Caloutta Corporation gave`a 
notice to the petitioner to remove certain obstructions, 
but the notice was not obeyed, and Criminal proceed- 
ings were commenced against the petitioner three 
months after the date of the notice with the result 
that the petitioner was convicted for an offence for 
breach of the Bye-laws: 








|” Held, that the Bye-law does not create a continuing ` 


offence and that the prosecution was barred under 
section 681 of the Oalcutta Municipal Act. 3 
"A Bye-law must conform with the provisions of the 
enactment under which it purports to be made. 
NARAYAN OHANDRA t. CORPORATION OF Oarcutrs, JO 


0. L. J. 623 
maan ———_ 88. 561, 631 259) 
Cantonment Code, 1899, s. 203— 

“Prima facie grounds for believing”—Information 

forwarded by Medical Officer of one Cantonment to 

another. 

Information forwarded by the Medical officer of 
one Cantonment to the authorities of another, to the 
effect thata woman is believed to have a venereal 
disease, amounts to “prima facie grounds for believ- 
ing” within the meaning of section 203 of, the Oan- 
tonment Oode. The vague and general wording em- 
ployed in the section seenis intended to cover all 
such matters as would justify an executive officer in 
taking action, EMPEROR v. PHUSHKI, 3 8. L. Be 


ka 8, 2B3—Fine cannot be 
imposed for breach of conditions of license. 

A fine cannot be inflicted under section 283 for 
breach of the conditions of a license, where the 
license only provides for suspension or cancellation 
in case of such breach. Section 283-cannot be applied 
to such a case. Manor Raw v. PMPEROR, 9 P. R. 1909 
Or.; 30 P. W. B. 1909 CB. Il 


Cause of action—Bond’ excouted by third ` 


person in discharge of a decree against judgment- 
debtor—Suit against judgment-debtor for recovery 
- of money paid under the bond—Period of limitation 


applicable 
z defined 763 
-—— Suit for specific performance 
of contract to reconvey land and for mesne profits 























—— Limitation—Deolaratory suit for 

' establishing proprietary rights—Entry as tenants 
in Settlement Records—Subsequent decree for rent 
—Cause of action, ncorual of 159 

£ - —Debt— Agreement to pay debt im 
instalments —Fresh cause of action. _ 

Where a debtor accepts the accuracy of the 
creditor’s accounts and agrees to pay an existing 
debt in certan instalments with 
debtor not being liable for interest on the original 
debt, it constitutes a fresh contract binding on the 
debtor and gives rise to a fresh cause of action to the 
creditor. ‘SEsHAN PATTAR v. VERBA RAGHAVA PATTAR 
10 M. L. J. 872; 82 M. 284; 6 M. L. T. 851 g 
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INDIAN GASES, | 


- of res judwata. 


interest, the. . 
to 


-, [1909 


Central Provinces- Land Revenue: 
Act (XVIII of 1881), ss. 70, 71, 138 
—Revenue—Malik magqbuza—Right to recover 
revenue from such malik— Whether co-sharer mal- 

| guzar can recover—Agreement to which malik maq- 
buza is no party is not binding—Res judicata—Oivil 

_ Procedure Oode (Act V of 1908), 3. 11, Ezp IV— 


“ Might and ought to have been,” meaning of—Inof ` 


sistent defences—Construction of Statute. 

A malik magbuza must pay his revenue through a 
lambardar and not to co-sharer, any private arrange- 
ment: among the co-sharers, notwithstanding. If 
there is only onelambardar in the ~ village,‘ the re- 


venue necessarily falls to be collected and paid by | 


him. Tho maxim, delegatus Non potest delegare, pre- 
vents the lambardar from binding a malik magbusa 
by an agreement, arrived at between the co-sharers 
and the lambardar, to which the malik magbusa is not’ 
a party. 
Baboosing v. Daxin, 7 C. P. L. R, 188, followed. 
It is a cardinal rule of construction that a statute 
ought to be so construed that, if it can be prevented, 
no clause, sentence or word shall be`superfluous, void 
òr insignificant. ` 

Damodar Das v. Gukal Chand, 7 A. 79 atp. 88; 
Queen-Empress v. Mircha, 18 A. 8864 at p. 865 and ° 
Moher Sheikh v. Quesn-Empress, 21 0. 392 at pp. 399 
and 400, relied upon. ‘ 

in 1908, plaintiff sued the father of the present 
defendants for the recovery of revenue, due on the 
holding of the defendants as malik magbusa:~Plain- 
tiff described himself as a lambardar, the father of the 
defendants only pleaded that he was a muajfidar, on 


his failure to prove this, a decree was passed against 


him. In the present suit the plaintiff sued for the- 
recovery of the revenue as a co-sharer malgusar only. 
Defendants replied that plaintiff had no legal right to 
recover the revenue. It was contended that the 
previous suit estopped defendants from raising this 
defence: 

Held, that the defence was not barred by the rule 
In the absence of anything to show 
that defendant’s father knew+that the plaintiffs de-. 
scriptionof himself in the previous plaint as a lambar- 
dar was untrue, the defence now-set up was -not one 
which ought to have been set up in the previous suit. 
_ Kameswar Pershad v. Ruttan_Koer, 20.0. 19at p. 85; 
19 I. A. 284, referred to. 

A defence cannot be ruled out-merely-because it is 
inconsistent with another defence. 


Owen v. Morgan, (1887) 56 L. J. -Ch. 608; 85 Ch. 
D. 492; 85 W. R. 708; 66 L. T. 503; Dwijendra Narain 
v. Purrendra Narain, 11,0. W. N. xix, relied upon. 
SaxHaRan v. BOMA; 5 N. L. R. 189 I. 


——— 88. 71, 138 801 
———— Provinces Tenancy Act (Kl of 
1898), S. 35—Widow’s right to surrender‘ 
å i 792 
——— ——— 88. 36, 95—Jurisdic- 
tion of Civil or Revenue Oourt—Suit for declaration 
that person declared entitled to possession under 8. 86 
has no right in occupancy holding cannot be enter- 
tained by a Civil Court. 
The order-of a Revenue Oourt declaring a person 
be entitled to be put in possession of at occupanoy 
holding, under seotion 86 of the Central Provinces 
Tenancy Act, surrendered by the recorded, tengnip 
cannot be questioned in a Civil Court. By virtue 








_of the provisions of section 95 of the Act, a Civil 


~ 


` 


c 


Nori] edie indak. ce 
Central . Provinces- Tenancy: Act— ’ Charge to Jury—Misdiroction:. Bee On. P.O., 
. condd. . A Ai ae 8 207. : 


` L 








| — ——— ~ Misdirection—Misleadıng na- 
Court has no jurisdiction to entertain a suit for'a ture of Judge’s summing up . 1103 
declaration that a person declared to be entitled to Y ———Misdirection — Reference to 
pene under section 36, of an ocoupancy holding; previous trial. ` ` A 
has no'right in the holding. Seotion 95 governs s00- Whero there was a previous trial of certain persons 
tion BG in its entirety. 5 y for the same offence, the Judge ought to refer to that 
Where the particular remedy provided by the ‘trial only, if at all, in order to warn the jury that 
‘Btatute has been duly adopted and followed andthe they were not bound by ita result, but were, on the 
wight is recognized and given effect to, the decision contrary, bound to form an independent opinion om 
on this behalf cannot, except to the extent allowed the evidence then before them. It is a misdirection 
by the statute, be revised or reviewed by any if ho warned them that they must, consider carefully 


tribanal other than that contemplated by the ‘whether there was any reason for coming to a differ- 
, Statute. JAGANNATH v. KHUBA, 5 N. L. R. 116 795 pnt conclusion on a certain Point from that arrived 














——— S. 95 795 at by the Court on the former occasion. KESHAB PAL 
~ v. EMPEROR, 9 O. L. J. 3880 ~ 120 
Charge. See Or. P. O, ss. 283—239. _.. Clvil Procedure Code (Act XIV of 
—————Addttion of further charge by Sessions 1882), 8. 2 i 319 
- Judge independent-of the charge on which committal 
. 43 based—Illegality—Re-trial refused when evdence s.II 523, nse, 
untrustworthy and discrepant — Penal Cade (Act XLV - IOI 











1860), sa. 802, 824, 826—Oriminal Procedure Oode A f 8. I3—RBer - judicata— 
Chet Taon, ss. 227 and 681. `- Hindu widow=Representing estate—Question whether 
| Four persons J, S., SD, and SN.,-were charged mortgage by widow binds estate—Widou executria of 


with the murder of ono JM. Of these J was dis- her husband's estate—Probate and Administratia 


charged by the Committing Magistrate and thereat “4° (V of 1881), s. 4. 

committed to the Sessions for an offence under A Hindu widow borrowed money by a mortgage of 
section 802, Indian Penal Oode. -her husband’s property. The mortgagee brought a 
` In the Sessions Judge’s opinion the whole of the ~- suit on the bond and she contested it as the exeoutrix 
prosecution evidenoo was untrustworthy and of her husband’s estate. The question raised in that 

` materially discrepant. He accordingly acquitted all suit was, whether the estate of her husband was 
three accused of the murder of JM, but convicted bound by the mortgage and it was found that the debt £ 
BD on the charge under section 826, Penal Oode, wascontracted by her as executrix for the benefit of 
added by himself during the course of the trial, of the estate. Her adopted son subsequently broughta ‘ 
having caused grievous hurt by means of a stabbing suit for a declaration that the mortgage by his mother 
inatrument to another person A and sentenced him was void: 
to transportation. SD had.not been committed for | Held, that the question whether the mortgago debt + 
causing injury to A. Ina note, subsequently added- ound tho estate is res judicata aiid’the “plamtiff can-. 
to his Judgment, the Sessions Judge observed that the hot be allowed to re-open the question; that as in the 
injury did not amount to grievous hurt under section first suit the widow was sued as executrix to her 
826 but the offence did amount to one under section husband’s estate and she represented the estate, the 
$24 for whioh he inflicted the maximum punishment plaintiff is bound by the decision in the previous suit. 
“awardable under section 826, because “he was certain Syria LAKHAN BHAKAT v. TARANGINI DABI 483 

» that SD had had a hand in the killing of JM’ ` 
ss. I3 and 43— 


Held, that:— | | NK ane aa a . Mortgage—Redemption—Suit for possession of pros 

(1) The Sessions Oourt is not a Court of original prietary holding without mentioning shamilat— 

jurisdiction and though vested with? large Mlortgage created by decree—Kmecution of decree 

wers for amending and adding to charges barred—Subsequent. suit for possession of the sane 

itean only do so with reference to the imme- land by way of scedemption—dAdverse possession— 

diate subject of the prosecution and com- Construction of decree—Bar to recovering shamilat — 
mittal, and not with regard to the matter not — Res judicata. 


covered by the indictment; and, therefore, ~ Tp 1897, S sued G and A for possession of 246 kanals 
the conviction of SD of an offence under- nd 18 marlas of land, without mentioning anything 
section 826 alleged to have been committed About the shamilat appertaining thereto, on the allega- 
on A was illegal and must be set aside, tions that he was the owner of that area but the 
. Birendra Lal Bhaduri v. Emperor; 82 O. 22, followed. defendants had taken forcible possession of it under 
(2) The addition. of the second charge was not an alleged title of mortgagee. 8 got a decree therofor, 
& mere irregularity but an illegality not conditional on his paying to Gand A Bas. 887-8-0 Tho 
covered by section 687, Oriminal Procedure decree was in the following terms :— 





Code. f : - t “Yeh hukm diya. jata hat ke agar mudar 837 Rupaia 
Subramaner Ayyar v. King-Emperor, 25 M. 61 atp. Sama barai muda-alas adalat men dakhal kare to 
97, followed. - i | akhal arazi mutdawtya parspawe” 


°> + Queen-Ẹfmpress y Kharga, BA. 665, dissented from. | -8S faled to execute the above deoree. 
(3) As the evidence was untrustworthy ond | In1907,§ claimed possession of tho said propriota 

- materially discrepant it was not proper to „holding (which then moasured 237 kanale and 6 marla» 
i * order a retrial. Suan Din v. ExPrRoR 20 with 873 kanala 17 marlas of shamilat land on payment 
P. W. R. 1909, Or, . a s 993 of the amount above mentioned ; ney, ` 


& 


tiss ET f 


Civil Procedure Code, (1882)—contd. 


Held, that (1) The firat suit was clearly not one for 
redemption of a mortgage, but simply for possossion, 
but even if it be considered aga suit for redemption, it 
did not bar the second suit. : 

\Dhanpat Mal v. Thagger Singh, 188 P.W.R. 1908; 9 
P. R. 1908, followed. 


(2) The decree created a judicial hypothecation andose ` 


tablished between the partiesthe relation of mortgagor 
and mortgagee. 

Ram Singh v. Nodh Singh, 98P.R.,1879,(F. B.), Dewa 
Singh v. Harnam Singh, 57 P. R.1883, Buta Singh v. 
Jhagra, 10 P. R, 1888 and Muhammad Shah v, 
Sadhu Singh, 187 P. B. 1889, referred to. 

(3) The claim as regards the shzmilat land is ber- 
red by section 43, Civil Procedure Code, 1882, as the 
first suit did not cover a proportionate share of the 
shamıl 44 which cannot be treated ag a mero acccssory 
to, the proprietary holding. 

Ramdas v. Amir Shah, 118 P. B. 1901, followed. 
Sue Since v. GOBIND Sanat, 30 P. W. R. 1909 410 
— ss. 13, 244 and 

276—Res judicata—Haecution proceedings—Gen- 

eral princtples of law. 

Where parties have obtained a decision ina matter 
arising under soction244, Civil Procedure Code, 1882, 
they are bound by that decision. The binding 
forco of such a judgment depends not upon sec- 
tion 13 of the Civil Procedare Code, but upon general 
principles of law. 

Ram Kirpal y. Rup Kuari, 6 A. 269 at p. 274 (P.C.); 
111. A. 87, followed. : 

The mere fact that the assignee from the judgment- 
debtor has been made a party to the subsequent pro- 
ceeding does not make any difference. Unrsit 
CHANDRA BINGHA v. MADHU BUDAN KHAMEAT, 90.L. 
J. 356 g 119 








S. 13—Res judicata— 
Decree in rent suit—Declaration that land 18 liable 
to pay rent—Beyond scope of suit, ` 
A suit for rent of a particular year was dismissed as 

the plaintiff failed to show that any rent was due, but 

in tho decree a declaration was inserted to the effect 

that the land was rent paying : é 
Ield, that the declaration was unnecessary and 

beyond the scope: of the suit and tho decision was not 

res judicata so far as the character of the land was 

concerned.- i 














Thakur Magunteo v. Thakur Mahadeo, 18 C. 647 and ` 


Run Bahadur v. Lucho Koer, 11 0.801 (P.C.), 12 
J. A. 28, followed. HARIHAR PANDE v, Karamar Hos- 
- “EEIN, 9 U. L. J. 493 E 175 


8S. I 3—Res judicata, con- 
* structive—Oode, essence of, to be ewhaustive—Judge 
tiot to disregard letter of enactment. 

Under section 18 of the Code of Civil Procedure, 
1882, a decree in a previous suit cannot be pleaded 
as res judicata in a subsequent suit, unless tho 
Judge by whom it was made had jurisdiction to try 
and decide not only the particular matter in issue 
but also the subsequent suit itself in which the issue is 














subsequently raised. - 

. tho essence of a Code is to be exhaustive on the 
matters in respect of which it declares the law, 
and it is not the province of a Judge to disregard or go 
outside the letter of the enactment according to its trae 
construction, : 


INDIAN CASES. 


[1909 
Civil Procedure Code, (1882)—contd. 


Gokul Mandar v. Padmanund Singh, 29 C. 707 
and Shibo Rawt v. Baban Raxt, 35 C. 858; 70. L.J. 
470; 12 C. W. N. 359, followed. 

Ifa defence might and ought to have been taken 
in a previous litigation but was not taken with 
the result that the suit was allowed to be decreed 
ex parte, the position of the defendant is the same- 
as if he had raised the defence directly and sub- 


- stantially and had been defeated, and he would b 
-barred by the doctrine of constructive res judicata. 


Shyama Oharan Banerji v. Mrinnayı Debi, 31 C. 79, 
followed. BipHuMUKHI DASI v. JITENDRA NATH Roy, 
100. L. J 627 ae ry 
ss. 13, 244, 258— 

Orl Procedure Code (Act V of 1903), s. 11 —Applica- 

tron for having adjustment recordsd—Adjustment not 

proved—Rsgwlar suit for recovery of money barred— 

Res judicata—Proceedings in execution are procesd- 

angs in suit. 

A jadgment-debtor applied, undar. section 253 of 
the Civil Procedure Code, 1832, to have an alleged 
adjustment ont of Court recorded. i 

The Court dismissed that application oa ita marits 
and that order was upheld in appeal. The judgment- 
debtor then brought a regular suit for the recovery 
of the money alleged to have boen “paid by way of ad- 
justment out of Court : 

Held, that the suit was barred by section 244 of the 
Oode and by the principle of ea judicata. 

Proceedings in execution are proceedings in the suit 
in which the decree that is being executed was passed. ‘ 
When, therefore, a matter directly and substantially 
in issue has deen adjudicated upon in such proceedings, 
it has been heardand finally decided in a suit,andit is . 
mot open to the unsuccessful party to getit re-tried in 
a fresh suit. 

Guruvayya v. Vudayappa, 18 M 26; Ram Kirpal 
v. Musammal Rup Kuari, 11 I. A. 87, 6 A. 269, 
relied upon. 
~ Gunamani Dasi v. Prankishori Dasi, 18 W.R. (F.B.) 
69 ;5 B. L. R 228; Viraraghava Reddi v. Subbakka, 5 














M. 807 ; Azizan v, Muluk Lal Sahu, 21 C. 437, dis- ` 


tinguished. MANURATH_ SINGH v. Ras KUMARI, U. B. 
E. 1907-09, Cry. Pro. P. 81 818 

———— S. [3—Bvidence Act (I of 
1872), s.116—Res judicata—Privity of tnterest — 
Mulgani-tenure—Suit by lessor against decree-holder 





on title—Subsequent suit by decree-holder purchaser ` 


against lessee — Whether lessee under Mulgani tenure 
bound by adjudication against ledsor in previous 
surt—Lessee Cited as witness in previous suii—Natop- - 
pel, essential requisites of. 


One V held possession of certain property as a 


mulganidar under G, who purported to have par- 
chased the title to proparty from one S.N. A decreo- 
holder 8. had the property attavhad in exacation of 
his decree against S.N. Upon G.’s objection against 
attachment having failed, ho 1astitatol a regalar 
suit to establish hia title to the property. but it was ` 
dismissed one findins that the sale upon which G. 
based his claim was a fraudulent transfer not intended 
to convey any interest in the property. In this suit 
the mulgani-holder V app:e‘ed asa witness for G 
but did not assert his own mulyani-interest. After the 
distnissal of G.’s suit, S. the decree-holder, brought the ~ 
property to sale and having purchased it 


nymagt eo 
instituted this suit for possession against V. the | 


mulganidar: 
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Held, that the decision in the suit in which G: was g 


found to have no title to the property did not operate 
as res judicata against V whose interest as mulgani- 
dar was not represented by G. in that snit. 
e words “under whom they or any of them 
claini” in section 18_of Civil Procedure Code are 
* very wide but they shonld be used restriotively, and 
they. bind the party to the subsequent suit by the 
dectsion in the former suit only in respect of 
interests represented by the party to the former suit 
at the time of the suit, Other intorests with which 
he had parted before the suit and which he had 
ceased to represent could not properly be the subject 
of adjudication in the suit. 2 
In Re De Burgh’s Estate, (1898) 1 Ir. -R. 274,” 
referred to. > . 
The question in each case is whether the interest in 
suit was represented in the former suit by the party 
under whom the claimant holds in the second suit. 
And if it was so represented, it does not matter 
whether it vested in the privy bofore or after the 
former suit.. The teat is whether the interest is 
represented, and if it bo possible that the party 
representa in the suit an interest already vested in 
someone else that person will be a privy. The ground 
of privity is property and personal relation. Tho 
successor to or purchaser from a party becomes a privy 
only in respects of the interest and rights in property 
to which he has succeeded or which he has purchased. 


` Sita-Ram v. Amir Begam, 8 A: 824, Boshi Bhusun 
Guha v. Gogan Chunder Shaha, 22 C. 864, Bonomalee 
Nag v. Koylash Chunder Dey, 4 O. 692, referred to. 


The mulgani-tenure is a permanent inheritable 


tenure alienable in some cases by the conditions of the 
mulgani chit, but in all cases perpotual, though sub- 
ject to forfeiture under certain ciroumstances. The les- 
sor has when the interest is unalienable a roversion or 
a possibility of revertor, and a right to an annual rent; 
but he cannot determino the tenancy with notice nor 
will it be terminated by offlax of time. Therefore,. 
the mulgan: is not an interest subordinate to that of 
the lessor. The landlord does not necessarily repre-- 
sent the interests of the tenant, $ 4 
Deo Dem Thomas v. Lord Derby,1 A. and B. 788; 
Mercantile Investment and General Trust Company y. 
River Plate Trust Loan and Agency Company, (1894) 
I Ch, 678; 8 R. 791; 70 L. T. 181; 42 W. R. 865; 76 L. J. 
Oh. 366, referred to. $ 3 
- Held, further, that to create estoppel the conduct of 
“Vin having ap,eared as a witness in the previous suit 


must be found to have misled 8, the deoree-holder, ` 


- who must have shown that he -had purchased the 
property in the belief that V had abandoned his right 
to defend his mulgani-tenure. But as this was. not 
even alleged by B no question of estoppel arose.- 

~ SESHAPPA v. VENKATARAMANA UPADYA, 6 M. L. T 87 

1091 

—_——_ — 88. 13, 248—Ewecu- 
tion application—Notice to defendant to show cause 
why decrée should not be ewecuted -Contents of the 
application not mentioned in the notice—Ex parte 

. order for execution—Res judicata. 

- A decree wis passed against the defendant direct- 

ing him to pay thé decree amount out of the 

adbotse of dis deceased father in his hands. The 
plantiff, in execution, applied for attachment. 

Notice was thoreon issued to the defendant to show 
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cause why the decree should not“be exeocated. Tho 
notice did not contain the contents of the execution 
application. The defendant not appearing on the day | 
fixed for return of the notice, nn order for attach- 
ment was made: `' 


- Held, that the ordor was not res judicata so as to 
bar subsequent proceedings by the defendant. 


When itis endeavoured to obtain oxecntion of 
something, not granted by the decree, mere notice 
to the -defendant that‘futther execution is to be 
applied for, will not be sufficient to make the order 
res judicata. CHOCKALINGSM v. MADURA MEENATCHI, 
5 M. L. T. 298 1141 


ss. 13, 244-Res . 
jadicata—Fxecution of decree—Ex parte order in ` 
execution proceedings—No appeal made. against the 
order—Order cannot be set aside by a subsequent suit 
or application. g - 

In execution of his decree, a decree-holder sought 
-to. attach and sell certain lands which belonged to 
the judgment-debtor. Notice ‘vas served on tho 

- judgment-debtor but he failed to appear and tho 

Court, after considering suo mote whether or not 

section 22 of the Dekhan Agriculturists’ Relief Act 

applied, decided that it did not, and ordered tho sale 
of the lands. No appeal was made against this decision 
but the judgment-debtor filed a suit in the same 

Court for a declaration that the lands were, by 

reason of section 22 of the Vekhan Agriculturists’ 

Relief Act, not liable to be sold in execution of tho 

decree : 

Held, that the suit was barred under seotions 18 and 
244, Civil Procedure Code, 1882, even if it be treated 
asan application in execution. As-no appeal’ was 
made against the ordor for the sale of the property, 
that order was final and could not be set aside. ` 

Mungul Pershad Dichit v. Grija Kant Lahiri, 8 C. 
51; 11 0. L. R 113;8 I. A. 128; Apaji Bhivrao' 
Rayrikur v. Kavji, 6 B. 64; Venkatanarasimha Naidu 
v. Paptmmat, 19 M. 64 ; Nabi Mahomed v. Jwala Pra- 
sad, 27 -A. 148, relied upon. WAHDUMAL DHARAMDAS 
v. Tuaro, 38. L R.1338 | ; 478 
—— S. I3—Res judicata— 

Suit by Shebait—Decision binding on subsequent 

Shebait—Surt relating to different property—Bound- 

aries, decision with regard to—Scope of former litiga- 

tion—Referencé to judgment and pleadings—Decision 

- on question of boundary—Hudence Act (I of 1872), 

s. 18. > 

Suocessive Shebaits form in effect a continuing 
representation of the property of the idol. There- 
fore, a decision in a previous suit brought by the 
then Shebait in the interest of all future Successors 
to the shebaitship consequent on the jural rela- 
tion between the office and the land, is binding ona 
subsequent She/ait. : 

Prosunno Kumari v. Golab Chand, 21. A. 145 314 
B. L. R. 450; 28 W. R. 253,-and @ora-Chand Lw kt y. 
Makhan Lal, 6 O. L. J. 40% (at p. 407);110. W.N. 
489, followed. £ A 

Yenkyya v. Suramma, 12 M. 285 and Radhabai v. 
Anantriy Bhagvant, 9 B. 198, referred to. 

: An ebtoppel may be binding notwithstanding that 

the suit which raises it relates to a different property. 

Raja of Pittapur v. Raja Rao Buchi, 12 I. A. 16;8 

M. 219, followed. i 














~ 


1186 


Civil Procedure Code—(1882)—contd. 


For purpose of res judicata, therefore, it is not 
essential that the subject-matter of. litigation should 
ve identical with the subject-inatter of tho previ- 
ous suit of which the adjadication is made the 
foundation. - 

Kr.shna Behari v, Bunwari Lil, 21. A. 288; 1 O. 
144, 25 W. R. 1,~Soorjomones v. Suddanund, 12 
B. L. R. 304, (P.C.) ; 20 W.R.177, I.A. Sup. Vol. 212°; 
Sundhya Mala v. Labi Churn, 6 C. 715, Anunta 
balachary v. Damodhir Makund, 13 B. 25 at p. 83, 
Dinkar Ballal Chakradev v. Hari Sitdhur Apte, 14 
B. 206, ita Aath v Busudeb, 2 C. L. J. 540 and 
Balkishana v. Kishan Lal, 11 A. 148 (at p. 156), ro- 
ferred to. 

A decision as to boundaries between disputed 
lands in a previous suit is not conclusive in s 
subsequent litigation in respect of other lands, al- 
though in the previous litigation the boundary line 
between the two villages in dispute had been inci- 
dentally ascertained. f 

, Mom Hoy v. Rabunsee Kooer, 25 W. R. 393, refer- 
red to. 

In order to examine the precise scope of the for- 
mer litigation and to ascertain the question which 

_ was raised and decided, reference should bo made 
not merely to the decree, but also to the judgmont, 
and, if noed be, to the pleadings themselves. oo 

Burji Ham v. Bar handeo, | U. L. J. 837 and Kuria- 
tulain v. Peara Saheb 321. A. 244; 83 0. 116; 90. We 
N. 988 ; 7 Bom. L. R. 876; 2 A. L. J. 768; 15 M. L. J. 
836 ; 1 O. L. J. 594, followed. 


The determination of tho boundary between two 


parcels ot land may very well have an important 
bearing upon the question of boundery of an ad- 
joining parcel, and the decision in the previous suit 
would be admismble to this extent, namely, to show 
that on that occasion the title which 18 now as- 
serted was alleged. andon this ground alone the 
judgment would be admissible under section 18 of 
the Evidence Act, not in proof of all the tacts found 
therein, but for the limited purpose indicated above. 

Ram Ranjan .v. kam Naravn, 22 I. A. 60; 22 O. 588 
Bhitio v. Kesh 5241.4. .0;10. W. N. 285 ; Dinomoni 
v. Bojo Mohini, 29 I. A. 24; 290 187 and Abinash 
Chandra v. Paresh Nuth, 9U.W.N.402, referred to. gg 

D Tepushan v. Rajanı Bohun Das, 25 C. 622; 3 0. 
W. N. Sul, distanguished, RAJA RANAJIT BINHA 
BAHADUB v. Basanta Kumar Gos, 90. L. J. 597; 

.12 C. W. N. 789, 6 M. L. T. 364 8I 
—_—_—__ ———— 88. 13, 43— Res judi- 

cata—Oourt not competent to try the earlier sutt— 

First plaint alleging interference with vlastrf’s pos- 

session—Becond plaint alleging dispossession— Cause 

of action. 

A suit will not be barred under section 13 of the 
Oivil Procedure Code (XIV of 1882), by reason of a 
prior suit having been instituted in respect of the 

> same subject-matter 1f the Courtin which the first suit 
was brought was not competent to try the later snit. 

Where the first suit did not allege dispossession by 
defendant but only acertain degree of interference 
with plaintiff's possession, and the plaint in the second 
suit alle ged dispossession’ 

Held, that the two causes of action were not the 
game and the second smt was not barred under section 
43 of the Oivil Procedure Lode -(X1V of 1557), 
GADULULA VENKATAMMA v. YADIKI HONKARAN, 6 Ma 
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8,13 763,970 


——— s. 13, Exp. Il—Res 
judicata—Sutt by maxruger of trust pr: perty to eject 
anothe person claiming iv be manager—Title not set 
out in first auzt—Second sut barred. 
In the year 1902 the plaintiff filed a suit agajpst 
cortain persons whom he alleged to be in possession 


of a room used as a temple in a house which was his ° 


property. In the plaint he did not set ont his title 
to the property, nor was any question raised, in fhe 
course of the trial, as to whether the whole property 
mas not the subject of a religious trust. He suc- 
ceeded in the first Court in getting a decree for eject- , 
ment with respect to the room used as a temple. 
But in the Court of Appeal it was held that the house 
was impressed with a religious trust and his only 
possible claim must be based upon his right as 
manager. lHo was then offered an opportunity of 
altering his case, so as to base it upon his right as 
manager under the will of the person who estab- 
lished the trust. That offer, however, was refused 
and the suit of the plamtiff was dismissed. Subse- 
quently he tiled this second suit alleging the will of 
tne person who established the trust and relying upo 
a passage in that will to show that he was entitl 
as manager to eject the defendant as manager 
from the room used as a temple and to get an ac- 
count from the defendant of the profits and emolue 
ments he had received as manager : - 
Held, that the second suit wus barred by the rule 
of res judicata, as in both cases the, plaintiff sought 
to assert his right to be a manager against another 
person who claimed the right to manage, thatis, in 
both the suits he asserted a purely personal ‘right 
in his own personal interest, and that was a right 
which might and ought to have been put forward 
in the previous suit HARGOVYAN RAMJI v. MULJI 


Hansivan, 11 Box. L. R. 921 241 

nn 8. 14 Retrospective 
effect 1020 
= s. 17 





— 977 
—— — -——— 8. 17, Exp. HI (11) 
1147 


Se 8. 28—AMi juindr of. 
putes and cuusesuf aciton—Suit to d-termixe to 
which of the dejend nts plaintiff is liable und’ to 

. restrain the uth r from interfering wuh plaintif—in- 
terplealer suit, 2 
Plaintiffs alleged that both 1st and 2nd defendants 

claimed a charge for the use of certain water and 

prayed the Oourt to determine which of the defen- 
danta was entitled to it and to restrain the 
other from interfermg with plamtiff and to make 
him refund the charge he had already collected: 
Held. that the suit did not offend against tho 
provisions of section 28, Civil Procedure Code (Act 


_ XIV of 1882). 


Aiyathurgi Ravuthan v, Santhi Meera Ravuthan, 31 
M. 252 ; 18 M. L. J. 23%, applied. Komanappa NAICKEN 
v. VENKATACHELLAM PILLAY, TM L T.16 312 
kh a Jak ika a SS. 28, 45—ansjoinder 

of partres—Hisjoinder of causes of action—Suit for 

share of joint property agaist one defendant and 
for dissolution of partnership against others— Practice 

—Amendment of plaint in appeal—WRether permis- 

sible. 

The plaintiffs and the first defendant were m@mbérs 
of an undivided family. The second defendant waa 
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the active member of a partnership in which plaintiff ' 


alleged that they and the lat defendant were entitled 
toa half share. Plaintiff sued fur a division of tho 
undivided property among themselves and the first 
defendant, and for a dissolution of the partnership 
ang for the recovery of their share in the assets of 
the firm: ` x ` 

- Held, (Per Sankaran UNair, J.) that there was no 
misjoinder of parties but there was a misjoinder of 
caubes of action. The causes of aotion are olearly 
diferent.. The dissolution of partnership with the 
scoond defendant was unnecessary for the partition 
of family property and tho questions that arise for 
determination in a suit for dissolution are entirely 
different from those arising in a partition sult. 

Held, further, that under the ciroamstances of the 
case plaintiff ought. to be allowed to amend their 
plaint by withdrawing the claim for partision. 

(Per Pinhey, J.) - 

The suit is bad for misjoinder of parties and canges 
of action, and ought to be ditmissed on that ground 
alone. Where the objection to misjoinder was taken 
nb the outset and has been hotly contested in both 
kbo lower Courts, the defect of misjoinder is not one 

hat can be cured in second appeal. 
` Purushottam v. Atmaram, 28 B. 597, followed. 
PULAVARTR VENKANNA v. JUPUDY SARBAYTA, 6 M. LT, 
` 117; 19 M L. J. 102 1097 
——- ——— ——— 8. 28 34 


— 8. 31, (Act V of 1909), 
~, 0. 1, r. 9—Oourt bound to determine the rights of 
parties before it -Limitation Act (XV of 1877), 8 28 
Right not extinguished if a person does not bring, 
himself a suit but 1s made defendant ina suit brought 
within time. 

A Court is bound to deal with the matters in con- 
troveray in a suit so far as regards the rights and in- 
terests of the parties actually brought before it by 
the institution of the snuit. (Section 8! of Civil 
Procedure Oode of 1882 and Order |, rule 9 of Civil 
Procedure Oode of 1903). Therefore; the right of 
a person, who did not bring himself a suit within the 
prescribed period, cannot be extinguished by the 
Qperation of section 28 of the Limitation Act, if he 
has been made a party (defendant) to a suit insti- 
tuted by somo other person within the period- in 
which hia right to the property in suit can be effec- 
tually determined. NARSINHA KRISHNAJI v. VAMAN 
VANKATE8SH DESHPANDE, 11 Bom. L. R. 1102; 88 345 


— ss. 32, 34—uitagainst 
a.benamidar—Real owner made party—Nature of 
sut not changed—Objection as to non-joinder after 
the first hearing—Karliest opportunity—Waiver— 
Evidence Act (I of 1872), 8. 115 —Hstoppel—Intention 
an essential element—Benami purchase—Real owner 
not estopped against pi e-emptor—Pre-emption. 
H purchased a share in a village benami in the 
name of his wife 8. H was a co-sharer in the village 
-but S was not. [instituted a pre-emption suit against 
8. S filed a written statement that she was not 
the real purchasor, it was her husband who had 
ally purchased the property. On the same day 
i applied to be made a party and to pus in a written 
statement to the effect that as he wasa co-sharer 
‘isthe village, the plaintiff had no right to pre- 
empt. His application was granted: Held, that H 
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was rightly made a party tothe suit, When a snit 
is instituted, and the defence is that the defendant 
is a benamida”, the presence of the real owner before 
the Court becomes necessary in order to enable tho 
Court effectually and completely to adjudicate npon 
and settle all the questions involved in the snit. 
Naraini Kuar v. Durji Kuar, 2 A. 738, distinguished. 
Sita Nath Shaha v. Nib Chunder Roy, 5 O. L R. 
102; thola Persh td v, Rim Lal, 24 0. 84, referred to. 

Where an objection aè to non-joinder of parties doeg 
not exist at or before the first hearing, and is made 
at the carliest possible opportunity after it comes into 
existence, it cannot be said to have been waivod 
within the spirit of section 34 of the Code of Civil 
Procedure, 1882. p 

R. and N. Modhe v, 8. Dongre, 5 B. 609, referred to. 

In a pre-emption suit against a benam: purchaser, 
the adding of the real purchaser asa party to the 
suit does not convert the'snit from ono character into 
another. 

In a pre-emption suit, tha real purchaser is not 
estopped from setting up the fact of his being a co- 
sharer in the village asa defence to the suit, merely 
because he caused a b¢nawi purchase to be made in 
the name of his wife who was not a co-sharer in the 
village. In order to constitato an estoppel within 
the meaning of section’115 of the Evidence Act, 1872, 
the intention of the person, against whom the estop- 
pel is sought“to be used, th:t his representation 
should be acted upon by the pergon to whom it is 
made, must bo proved. ‘ 

Ram Coomar Koondoo v. MacQueen, 11 B L. R. 46; 
18 W. R. 166; I. A Sup. Vol. 40; Sarat Chunder Dey 
v. Goval Chunder L'ha, 20 O. 296; 19 I. A. 203; 
Pirka ‘dv. Sears, 6 A. & B. 469;Oarr v. The Lond m and 
N: th- Western Raiouy Co; 10 0. P. 807; Mansur Ali 
v. Haidır Husain, A. W. N. (1884) 128, referred to. 
MUHAMMAD ISMAIL Vv, ABDUL GHAFUR 488 

236 


488 


—Ss > Ses 8. 32 
E ce ge ae S. 34 
— ——— 8. 43 —Cause of action— 

J Buit for specific performance of contract to reconvey 
land and for megne profits—BSpecific Relief Act (I of 

1877), 8. 19. 

The cause of action for a suit for specific perform- 
ance of a contract to reconvey & plot of--land to the 
plaintiff and fora suit for damages or mesne profits of 
the land, is one and the same, namely, the breach of 
the contract. ois í . 

Therefore, where the plaintiff brought a suit for 
specific performance of the contract and after obtain- 








‘ing a decree brought a second suit for mesne profits: 


Held, that section +8 of the Civil Procedure Code, 1882, 
is`a bar to the second suit so far as it related to mesne 
profits which acorned due before the first suit. GANESH 
Rax Pan v. MOHESH Baw Par, 18 O. W. N. 669 53 ‘6 


— — — 8. 43—Swit for- divorce 
only—Subsquent suit for partition after decree for 
divirce is barred—Bvdihis! Liw, Burmese— Rights 
and remeties of married couple for mat imoniil 
of ne Firm of suit and consequences of wrong su t 
to he det rmin d by Civil Pro edure (ode—Caw-e of 
ac'ion for diviree and pa tition cf property is oie 

~ andt.e same. 

The plaintiff sued his wife for a decree for divorce 
only on the ground ofa matrimonial offence and’ 
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obtained a decree by consent. He then sued her for 
tion of property: ; 
Held, that the second suit was barred by section 
43 of the Civil Procedure Code. 4 
Maung Tha Chi v. Ma EMya, 1 L.B. R. 7, over- 
ruled. 


Maung Tha Bo v. Ma Min Gaung, 2 U. B. R. 12, dis-` 


sented from, ae 

Ma Gyun v. Maing Su Wa,2 U. B. R. 28; Maung 
Pyev. Ma Me, 2 U. B. R. 6; Maung Shws. Lon v. Me 
Ngwe U, 2 Chan. Toon’s L. O. App. 177; Ms Kin Lat 
v. Nga Ban So,2 U. B. R. 3 Divorce, referred to. 

In the case of aclaim for divorce, the rights of the 
party aggrieved and the remedies to which he is 
entitled must be determined by the Buddhist Law, 
but as regards the form of the suit brought or the 
consequences of bringing a wrong form of suit, the 


` Civil Procedure Oode must determine the matter, as 


this is a matter of procedure only. 

The cause of action for a suit for divorce and for a 
suit for partition is the same in both cases, as in 
neither case can a plaintiff succeed unless he proves 
the foundation of his claim namely, the fault of the 
other party. 

A Burmese Buddhist spouse who sues his or her 
partner for matrimonial offence may ask for only a 
divored, but if he or she chooses to sue for a divorce 
only, then unless the leave ‘of the Oourt for a subse- 
quent suit for the other remedies hag been obtained 
in such suit, a subsequent suit in which such remedies 
are claimed is barrod by the provisions of the Civil 
Procedure Code, Lon Ma Gat v. Mauna PR, 6 
L. B. R, 114 ae 306 
—_—___ — — S, 43—First plaint al- 

leging interforence with plaintiff's possession— 

Second plaint alleging dispossession—Cause of 

action ‘ 97 

— s8. 43 410, 763 
——— 8. 44— Joinder of claims 

—Right of way—Immovable property. 

The joinder of a claim tor recovery of two plots of 
land witha claim for declaration of plaintiffs right 
of way over a roud between them, is not barred 











“ under section 44 of the Civil Procedure Code, 1882, as a 


right of way is immovable property and such a con- 
struction is not repugnant to the context of section 44. 
Fadu Jhala v. Gour Mohun, 19 O. 644, d/angaldas 

















v. Jewani:am, 23 B. 678, distinguished. Basox 
OUHANDRA NaG v. BANKU Banari, 9 O. L. J. 836; 18 
0. W. N. 451 116 
—— 8. 45—Misjoinder of 

causes of action 1097 
—— — 8.45 34 
———— 88. 48—52 503 

—— s. 50, 52 492 
a — S. 53 492 





9 
———— ——— — 88. 54 (d) 588— 
Order admitting amended plaint after time—Appeal. 


No appeal lies against an order admitting an amend- 
ed plaint after the time fixed. ALI Husain v. FAZAL 


HUSSIN ‘ 
8. 54 (b) 
— 8. 89 





492 
503 
1150 
——-——— 8. 108—“Ex-parte dec- 
ree''—Defendant filing toritten statement—Fatlure to 


appear on a subsequent hearing—Decree passed in 
absence of defendant, 
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Where a defendant filed a written statement but 
failed to appear at an adjourned hearing and a decree 
was passed against him in his absence: 

Held, that the decree was an ex parte decree and , 
consequently an application could lie to set it aside 
under section 108, O. P. O., 1882. = 


Ramanuja Reddiar v. Rangaswami Ayangar, 18 M. 
L. J. 61; 3 M. L. T. 225;-Jonardhan Dhobey v. Ramdhgne 
Singh, 23 O. 738 (F. B.); Hildreth v. Sayaji Pirajt, 
20 B. 380; Shankar Dat Dube v. Radha Krishna, 20 
A. 195, followed. MUNIAPPAN CHETTI v. BALAYAN 
Onerrr, 19 M. L J. 222 ; 1167 


— — ss. 158, 177, 622 
—Review of a wrong order—Revision by High 
Oourt. f 
Where a Court setsright a wrong order, passed 

by it, by review, tho High Oourt will not intorfere in 

revision. =e oe 

Narayanasami v. Natesa, 16 M. 424, referred to. 
BAaLLAPRAGADA GARU v.'BALLAPRAGADA JANAKI, 5 
M. L. T. 221 I 








— ——_-———_ 8. 159 797. 
——— S. 177 1130 
—_ ————~—_— 8. 209 546 


——_- —— ——— 8S. 223, 228—0out 
to which decree is sent for execution—Certificate — 
Attachment of property—Decree sent back a second’ - 
time—Attachment does not come to end. 

The Court to which a decree is sent for execution 
must, on the termination of proceedings in that 
Court, certify to the Court which passed the decree 
the result of those proceedings, and after such cer- 
tificate it is necessary that in order that the decree- 
holder may rubsequently proceed to execute tho 
decree, he should make an application to the Court 
which passed the decree so that tho decree may ~ 
again be sent back for exeoution to the other Oourt; 
but when an application for execution has been sent 
back a second time tothe same Court for execution 
against the same property, the attachment of that 
property, which was made in the proceedings in exe- 
cution in that Court, does not of necessity come to an 
eud when that case was struck off. The same effect 
should follow inthe course of the execution proceed- 
ings takenin the Court to which the decree had been 
sent, under section 223, Civil Procedure Code, 1882, 
as would have followed if the proceedings had been 
taken in the Court which passed the decree, and the 
gme principles should apply. ct 

vmoxee Dossee v. Roy- Afuthoora Nath, 20 

W. RB. 188; 12 B.L R. 411 and Bank of Upper India v. 

Shes Prasad, 19 A. 482, referred to. DURGA Dass 

NARAIN v. UMATUL Hosein Beaax, 9 C. L. J. 289 


46 
———— 8. 228 46 
—— 8 230—Execution of 
decree more than 12 years old—Incompetency of 
Executing Court to extend time— Fraud 8 
— c 8S. 234, 235—Egzecus 
tron commenced—Death of judgment-debtor pending 
enecutron— Proceedings may be continued against the 
legal representative of the deceased—Fresh execution 
application not necessary. Gi 
The execution proceedings once commenced fan be 
continued after tho death of the qiidainentedehtar y 
substitution of the name of his legal repregentative 


; 


`” GURUKKAL v, KRISHNA Row, 6 M. L. T. 290 
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in place of his name in the application for execution. 
No fresh application’ under section 285 of the Codeof 


Civil Procedure is necessary.  PURUBHOTTAM HAR- 
GoVANDAS v. Rasgar Rassi HIRAJI, 11 Bow. L. R. 1358 





- 839 
x — 8S, 235 42; 839 
7 —————_— S, 244— Purchaser from 








auction-pürchaser —Not representatie of a party. 
È obtained an assignment of amortgage decree and 
after two unsuccessful attempts to get the assignment 
“recognized, obtained an order in his favour and 
proceeded to execute the decree. K the purchaser 
from the auction-purchaser in a rent sale of these 
properties and whose claim petition in the execution- 
application was rejected now applied under section 
214 and got RB’s application for execution dismissed 


* _on the ground of limitation: . 


Held, that K had no locus standi to come in under 
section 244, Civil Procedure Code, he being neither a 
party to the suit nor his representative. KANDASAMI 
1067 


— S. 244—Haecution of 

decree—Bubsequent circumstances—Decree not to be 
e eveculed agast certain property—Question to be 

decided in execution. 

Section 244 of the Civil Procedure Code, 1882, has 
to be liberally construed to avoid multiplicity of suits. 

When a judgment-debtor accepts a decree as 
perfectly valid and binding, but contends that it 
should not be executed against particular property 
in co ence of vircumstances arising uent 
to the decree itself, such a contention ‘should be 
dealt with under section 244 and not by a separate 
suit. 

Ram Narain v. Banti Pershad;81 O. 787, followed. 

Sinwal Das v. Bismil:h Begum, 19 A. 480 
and Akikunnissa v. Roo» Lal, 35 0. 188, distingua- 
ished. RAJBANSI Roy v. MAHABIR Roy, 9 O. L. J. 858 


121 

: — 88. 244, 316—Defence 

HL barred even though not taken in former earcution 

Derren —Determmmation of question of 
act. | ` 


The defendant in suit is not debarred by section 











" 244 of the Civil Procedure Code, 1882, from raising a 


point in defence of his title even though he could have 
raised it but did not raise it in former execution pro- 
eceding to which he was a party. be e i 
Durga Charan v. Karamat, 7 C. W. N. 607, followed, 
~The defendant can in a subsequent auit take a plea 
which the plaintiff would be debarred from raising by 
"the provisions of section 244 of the Civil Procedure. 
Code, 1882. IN - 
- If a defendant is not put out of Court by section 2-4, - 
Civil Procedure Ocde, he is not affected by section 
316 by the issne of the sale céartificate. HANDRA- 
MONI Sana v. HALIJENNESSA BIBI, 90. L. J. 464 168 
——-———. 88. 244, .310-A, 
3I 1—IJPhen an order under s. 310-A 13 appeal. ` 
` able—Application mide wader a wrong section — 
Grounds must be lovked to to determins the right - 
sectlon—Application to set aside sale on the ground 
of fraud-falla under s. 244—Hvery application to, 
. set aside sale does not necessarily fall under s. 811. 
An order under section 310-A of the Civil Procedure 
@odeis gppealable when the cage falls under seo- 
tion 244 (0) of the Oode.” - 5 - . 





GENERAL INDEX, . 
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An application, purporting to have been made un- 
der a certain section of the Civil Procedure Code, 


-should not be taken to fall under that section meroly 


because the applicant has mentioned that particular 
section in the application. The substance of tho 
grounds set out in the application must be looked 
toto determine the section under which it properly falls. 
` Therefore, an application by a judgment-debtor, 
to set aside an execution sale on the ground 
of fraud, though ostensibly made as ono under sec- 
tion 811, Civil Procedure Code, must be regarded as 
an application under section 244 of the Code. 

Every application to set aside a sale, whatever its 
nature and whatever the grounds upon which it 
proceeds—does not necessarily fall under section 
811 of the Code of Civil Procedure. HARIHAR Kant 
BHATTA v. Hama PANDU SHETTI, 11 Bow, L. R. 1118; 
83 B 698 < 253 
—— m 8. 244 Representative 

— Purchaser from judgment-debtor during attachment 

subsequently set aside—Suit, mavatainability of. < 

` A purchaser of the property of the judgment-debtor 
during the pendency of an attachment, subsequently set 
aside, cannot be deemed to be the representative of the 
judgment-debtor within the meaning of section 244 
of the Code of Civil Procedure, 1882, and, therefore, a 
suit against such purchaser by the decree-holder is not 


barred by section 244, Hariz-GHaFooR-UD-DIN V. 


Harz HAMID HUSAIN - 





ment not certified not tobe proved under s. 244. 
A payment not duly certified under section 258 of 


——— 88. 244, 258—Pay- 


the Civil Procedure Code, 1882, cannot be proved | 


“under section 244 when an appropriate application in 


that behalf under the former section would be success- 
fully met by the plea of limitation. 

Denobundhu Nundy v. Hari Mati Dassee, 31 C. 480, 
8 C. W. N. 797, explained. 

Azizan y. Matuk Lal Sahu, 21 O. 487, referred to. |, 

Gadadhar v. Shyam = Ohurn, 12 C. W. N. 485, Ram 
Doval Banerjee v. Ramhari Pal, 200.32 and Batragulu 
v. Bapanna, 16 BM. 802, relied upon. KANINI DEBI v. 
AGHORR Nato MoogERJEE, 11 C. L. J. 91; 14 0. W. N. 
857 402 
—_— 8. 244 Auctim-pur- 

chaser in execusion against unregistered trangferes 

of occupancy holding—iepresentattve “of judgment. 
debtor, $ 


The purchaser in execution of a deoree against an. 


unregistered transferee of an occupancy holding, 
being bound by a subsequent rent decree against the 
recorded tenant, is his representative within the 
meaning of section 244 of the Civil Procedure Code, 
and is entitled to apply to have agale which took 
place in execution of the decree against the recorded 
tenant, set aside. 

Ishar Chander v. Beni Madhxb, 24 O. 62 (F. BJ), 
10. W. N. 86; followed; and Azgar Ali v. Asaboddin,.9 
C.W.N, 184 and Gopi Nath v. Sajani Kanta, 10 O.W.N. 


240, referred to. HARADHAN BAKSHIT v, GIRISH ._ 
CHANDRA MuxKenrdi, 18 O. W. N. 


98 - 326 
—— c Si 244—Question deter- 
minable in execution proceedings—Court determining 
it in a regular: suit—Wrong form of proceeding or 

ure— Jurisdiction unaffected — Objection not 
raised before the first Court cannot be raised ata 
later stage. 
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Civil Procedure Code—(1832)—contd. Civil Procedure Co de—(1882)— contd: 
When a Court, which tries and disposes of an origi- sion with o'her property, effect of—Receiter cannet 
nal suit, isalso the Court executing the decree, and db: appon'rd ti 1ecene pension mowy Insolvent 10 
such Court determines in a separate suit a question be allowed opportunity to spend pension for purposes 
which it onght to have determined in execution, for which il is g anted—Order directing molu nt 
under section 244, Civil Procedure Code, the to pay portion of pansion money 18 tlegul—Inevlvent _ 

Court in doing so does not act without jarisdiction, cannot be called to acc. unt for mmey already sp®t” 
because it had jurisdiction to decide the question, ‘ —Ap licutton for insolvency to be refused when dehtor 
though it adopted a wrong form of procedure or able to pay d b'a—Conatruction if statut-s—Ob, ect 
proceeding, that is to say, the question is only ono of a statute should not be alleuet to le defeate7. 6 

of procedure and does not affect’ the jurisdiction A wasika allowance, which is guaranteed by tho 
of the Oourt. - . British Government, by the treaty of :7th Auguat, 


No objection was raised before the first Court that 1826, in consideration of the loan of 1825 by the then. 
it had no jorisdiction to try in a separate suita Ruler of Oudh, isa political pension within the meaning 
question falling under section 244, Civil Procedure of section 60 ig) of the Code of Civil Procedure, 198, 
Code, nor was this objection raised before the Judgo and of section -66 (g) of the Old (ode. It is also 
of the lower appellate Court till ho had written his to be deomed a pension within the meaning of that 
judgment in the case: Held, that the objection ought term as used in sections 4 and 11 of Act XXIII of 871. 
not to have beeu allowed to be raised at that stage. Buhambh r Nuth v. dmdad Ali Ahan, 15 O. 216; 
VENKATAKRISHNAMA OHRERLU v. KRISHNA Rao, 32M. 171. A. 181, followed. 

425 . k 723 Such allowance does not vest in the Court or tho 
—— S. 244-Snit for re- Receiver under sub-section 2. (a) of section 16 of the 
covery of money on an adjustment which is held Provincial Insolvency Act. 

unproved is barred 818 As regards the after-acquired property of an ingol- 
S. 244—Res judicata— vent, tho same olassof property vests in the Court or® 




















Execution proceedings 119 the Receiver for division among tho creditors under 
———— 8. 244 478, 1005 section 16 (4) as is covered by sub-section 2 (a) of 

—— S. 248 306 the samesection. There can be no reason for vesting 

—— 8S. 252, cl. (2) pruperty, in the Receiver under section 16 (4, which 
: 1154 doesnot become divisible among the creditors under 

—— — S. 258 402 section 16 (2) (a). Therefore, property exempted from 





—__—_____——. 8, 258 —ASatisfaction of liability to attachment under tho Code of tivil Pro- 
decree for compounding an offence not componnd- cedure and other Acts .dves not vest in the Receiver 
able + 999 ander section 16 (4) of the Insolvency Act. 

5 ———— S. 258-—-Snit for re- The particulars mentioned in section 60 (g) of tho 
covery of money on an adjustment which is held Givi] Procedure Code, 1908, are exempt from attach- 
unproved is barred 8I ment or sale whether before or after they are actually 
- S8. 263, 264—Decree payable. Section 11 of Act XXII of 1871 protects from 
for delivery of immovable property —Person bound by attachment, seizure or sequestration a pension or 














the decree in possession of property —Erecution— money due or to become due under the pension. 
` Manner in which possession to be delivered—Sym- Once the money is paid to the pensioner and 
. bolical possession. - is allowod to blend witb his proporty, it no 


: Possession in the caso of deorees for immovable longer retains its character as pension and it is sub- 
property may be obtuined in one of two ways, either ject to all incidents to which his property with which 
in tho mannor prescribed in section 263 or in the it is blended is subject. When the money received on 
manner prescribed in section 264 of the Code of Civil account of a pénsion i3 80 blended with- the other pro- 
Procedure. perty, itis liable to attachment at the instance of a 
“ Where the person bound by the decree is in actual creditor of the pensioner. Referred Cuse No, 33 of 
possession of the property, possession in excoution can 1870, 6 M. H. O. R. 371; Vallia Thamburatti v. 
bo obtained by tho procedure laid down in section 268,  Anujans Kunhunni, 26 M. 69; Crow v. Price, L. B. 22 


namely by his removal from the property in favour .B. D. p. 420; Ganpatlil Anupram v. Sampatram 
of the decree-holder. - Ohelabhai, 10 B. H O. R. 401, relied upon. 
Whore symbolical possossion is referred to as a A Receiver cannot bo appointed in execution of a 


possession recognized by law, it has reference to pos- decree to receive the money due to a jadgment-debtor 
session under section 364. BHAICHAND v. Bata Onaccount of his pension. The Court cannot attach 








KHANDU Teri, 11 Bos. L. R. 1344 834 a pension and it cannot by appointing a Receiver to 
--—— 8. 264—Symbolical < receive the money payable on account of pension do 
possession 834 ` indirectly that which the law directly prohibits being 











—_—— S. 266 (g@)—Owil P o- done. -< i 
cedure Code (Act V af 1905), 8. 60 (g)—Pensions Lucas v. Harris, L. R 18 Q. B. D. 127 ; Ratabahadar 
Act (XXIL of 1871), 6. 4, 11—Execution oj decree Naida v. Chandruppa Naidu, 4 M. L J. 18, followed. 
—At'achmnt— Wasika allowance is a political pen- The money paid on account of the pension toan 
s:on—Piovmcial Insolvency Act CUI of 1907), ss. insolvent does not vest forthwith, on such payment 
16 (2) (a), 16 -(4)—I»solvercy— Politica! pension being made, in the Court or the Receiver. Tho pen- 

| does mot veat in Court or Receiwer—Afier-acquired sioner must be allowed to receive the mon’y and also 
property of insolrent, when vesting in Receiver—Pen- allowed an opportunity at his choice of mixing it up 
sion exempt from attachment before vr after it is ac- and blending it with his other property or of spend” 
txally pryahle—Pensiorer blending amount of pen. ing it for the purposes for which{ it was granted, 


` 
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namely, to maintain and support himself in a matiner 
suitable to his position in life. 

An order made by a Court directing the insolvent to 
pay to the Receiver a portion of the money received 
by him en account of the pension is bad in law and 
cannot be sustained. An insolvent cannot be called 
upon to account for moneys which he was entitled 
by law tospend. -But if there is money or any other 
property now actually in the hands or possession of 
the insolvent, the Receiver may claim to take 
possession of it either suv motu or on the motion ofa 
ereditor. g i 

To carry out effectually the object of a statute, it 
must be so construed as to defeat all attempts to do 
or avoid in an indirect or circuitous manner that which 
ib has prohibited or enjoined. 

- Obiter ictum —An application: by a debtor for 
insolvency should be rejected if the debtor is found 
nble to pay his debts. DEBI Prasap v. AMIR ALI 

















Kuan, 12 O. 0. 828 145 
— S. 276 ' 119 
= s.278 T25, 970 
—— 8. 283 970 


—— — 8. 295—Aprlication for 
rateable distribution by attaching creditor of decree- 
holder : a: 4 


“ Anapplication for rateable distribution by an < 


attaching creditor of the judgment-oreditor in a suit 
does not fall within section 205 of the Civil Procedure 
Code, HLLUSAH v. Ruppa Raneayyan, 5 M. L. T 126 


—-—- ss. 295 and 622— 

Rateable distribution —Atiachment of asgets— Revision 

—Power of High Court. . : 

What section 295 of the Civil Procedure Code, 1882, 
requires is that the deoree-holder who. applies for 
rateable distribution mustapply for execution of his 
decree to the Court by which the assets are held 
and that he must doso prior to their realization. 
The section does not say that such decree-holder 
must also apply for atitachmont of the assets. 
Decree-holders who attach the surplus sale proceeds 
subsequent to the realization of the assets are not 
entitled - to have any share in the assets. 

. Fink v. Maharaj Bahadur Singh, 4 O.W. N. 27; 
26 O. 772, followed. 

The High Court is competent to interfere under 
section 622, of the Oivil Procedure Code with an 
order made by a subordinate Court under section 295 _ 
of the Code. N à 

Bew Buw Bogla v. Shtb Chunder Sen, 18 O. 225 and 
Firar :ghava y. Parasurama, 15 M. 872, referred to. 
INDRA UHAND BOTARA v. GHANESHYAw AlIS6ER, 9 C. 
L. J. 210 . ` 52 
——————— S8. 295, 622—Rate- 

able distribution—Right of party to rateable distribu- 

tion even though debtor has other property—Power of 

High Court to interfera in revision—Jurisdiction. 

A decree-holder is entitled under section 295, Civil 

` Procedure Code, to rateable distribution, and applica- 
tion therefor cannot be refused on the ground that 
there is other property of the debtor which, though 
not yet realised by execution, may be made avail- 
able for th satisfaction of his claims. 

Section 285, Civil Procedure Oode, gives no dis- 

* cr@tionsto the Courts to refuse to a party the relief to 
which he is entitled under the section. ` 
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Madden v. Chappani, 11 M. 856, explained and dis- 
tinguished. ' 

A refusal to order rateable distribution on the 
said ground can be revised by the High Court under 
section 622, Civil Procedure Oode, and it is not 
necessary that the aggrieved party should: have re- 
course to a separate suit for redress. ` ' 

Where there is nọ doubt as to the rights of the 
parties, the High Oourt will interfere in revision 
to save multiplicity of proceedings and will not 
oblige a party to have recourse to a regular suit. 

Tauchittumbala Chetty v. Seshayyangar, AM. 383 
and Viraraghavav. Parasurama, 15 M. 872, referred to. 
Sei KRISHNA Doss v. CHANDOOK CHAND, 82 M. 834; 5 
AL L. T. 125; 19 M. L. J. 807 


`S. ZIOA, an order un- 
253 


S. 3I0A 474 


S. 31OA—Deposit in 
nams of judgment-debtor by strunger —Sale set asida 
but ur appeal corfirmed—Decree-holdr's right to 
attach deposit morey. 

Plaintiff in execution of a decree against defen- 
dant No. 2 brought her property ta sale. She then 

‘entered into an agreement with defendant No. 1 that 

the latter should make a deposit of the decretal 
amount in hər name and that after the sale was set 
aside under section 310-A of the Civil Procedure Oodo 

-she would sell the property to defendant No.1. The 

sale was set aside and the property was conveyed to 
defendant No.1. But subsequently the order sotting 
aside the sale was reversed and the sale was con- 
firmed. The deores-holder then attached the money 
in deposit: : 
Held, that, when the sale was confirmed, defendant 
No.1 became the owner of the money, and the 
decree-holder had no right to attach it. SosHa aon 





der, is appealable 




















- 8. 3I ]—tregularity 
and fraud in conducting sale Stani TOOS 


S. 3 
sS. 316 168 
= 8S. 368—Dispute as to 
` who is legal representative—Procedure in execution — 
applications— Validity of sale. 

Where there are two or more claimants to the 
estate of a deceased judgment-debtor, the decree- 
holder may apply for execution against any one 
of them whom ke honestly and reasonably believes to 
be the true legal representative and if hia interests in 
respect of the proceedings ale identical with that of 
his rivals and if he acta without frand or collusion, he 
represents the estate oven though it is decided subse- 
quently that he was not tho proper representative. 

Janaki v. Dhanu Lall, 14 M. 454; Kadir Mohideen 
Marakkayar v. Muthukrishna Ayyar, 26 M. 230 ; Ohuni 
Lal Bose v. Osmond Beeley, 30 O. 1044, referred to. 
Khiurajmal v. Daim, 32 0. 296; 2 A.L.J. 7131 C.L.J. 
584 ; 7 Bom. L. B.1;9 O. W. N. 201, explained. 

Chatha Kelan v. Govinda Karuniar, 17 M. 186; 
Bambasiva Chetty v. Veera Perumal Mudaly, 28 M. 
861, distinguished. 

Krishnayya v. Unnissa Begam, 15 M. 899 at p. 400, 
mot approved. RAMASAWMI OHETTIAR v. OPPILAMANI 
OnrTTI, 6 M. L. T. 269; 19 M. L. J, 671; 83 5059 
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8. 373—Permission to 


withdraw suit when to b? granted. 

A Court should not allow a suit to be withdrawn 
after the parties are ready for trial, if such with- 
- :drawal may operate to the prejudice of the defendant. 
MAHIPAT BHAMLA v. NUTHU Virsona, 11 Bon L. R. 
1109; 33 B. 722 


—_ ——_—-— 8. 375—Compromise— 
Written or verbal—Allegation of compromise by one 
paity and denial by the other—Court to decide by 
taking evidence whether compromise is genuine. . ” 
There is nothing in section 375 which lays down 

that an agreement or compromise as mentioned 

in the section should be written. That section 
covers agreements of compromise either written or 
verbal. 

Where in a suit the plaintiff stated that a com- 
promise had been agreed upon with the defendant 
who denied that fact, the Court should take evidenco 
and determine whother a compromiso had really been 
come to between the parties or not. GAJBNDRA 
CHANDRA BURMA v. BINDUBASHIKI, 13 O. W. N. 1028 


6M. L. T. 93 
s. 396 1131 
—— ss. 404, 405—Appli- 


cation to sue in forma pauperis not presented in per- 
son must be rejected, 
Tho law requires the presentation of an applica- 
< tion to sue in forma pauperis by the party in person 
and not by an authorized agent, except in the cases 
mentioned in section 640 or section 641 of the Civil 
Procedure Code, 1882. Where only one out of several 
petitioners presents the application, in person the 
application must be rejected as regards those peti- 
tioners who do not join in presenting it in porson. 
Tha provisions of sections 404and 405 are impera- 
tive and the Court has no option but to reject the 
epplication not prosented in person, SHAMIM-UD-DIN 

















v. AMIR Hossain, 12 O. 0. 381 +. 777 
— s. 405 777 
ae $8.406,407(c) 975 








——— S. 42.4. —ivil Procedure 
_ Code (Act F of 1908), 8. 80—Notice—Suit for m- 

Junction against public officer. 

Section 424, Civil Procedure Code, 1882, docs not 
vender a notice necessary in a suit against a publio 
officer for an injunction restraining him from doing 
a threatened act. Such a suitis not bad for want 
of a notice. 

Ganoda Sundary Chaudurani v. Nalini Ranjan Raha, 
86 0. 28; 12 O. W. N. 1065; 1 Ind. Cas. 514, followed. 
PUNDUMAL r, MAHOMRD SHARIF, 8 8. L. R, 175 1156 
—_—_—. S. 458—Guardians and 

Wards Act (VII of 1890)—Guardian ad litem 
appointed without his consent, validity of —Certifi- 
cated guardian not ex-officio guardian ad-litem. 5; 
No person can be appointed guardian ad litem of a 
minor in any suit or proceeding during his absence 
and without his consent, and such appointment 
should be cancelled by Court when the guardian, 
alleging unwillingness to act, prays for the cancel- 
lation of his appointment. 
A guardian appointed under Act VIII of 1890 does 
. not become ex-officio guardian ad litem in any pro- 
ceeding. MUHAMMAD ABDUL SATAK v, MEKKENA 
Konparra, 6 AL L. T. 162 ka 1108 
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———--——— 8. 46 2— Minor, Compro-- 
mise by guardian of —Duty of Court in giving sanc- 
tion—Presumption that Court considered the matter 
duly. 
< Where a decree against a minor was passed ona 
compromise without any judicial enquiry or finding 
as to-whether the compromise was for his beneftt, 
although a former order of sanction to file the com- 
promise petition was given to an official of the Court 
who acted as his guardian ad litem: Leld, that, the 
-decree was not binding on the minor and ahonld be 
set aside. 

Ram Churn v. Mungal, 16 W. R: 282; Sharat Chun. 
der v. Kartik Chunder, 9 C. 810; 12 O. L. R. 455, Lala 
Majlis +. Narain Bibi, TO. W. N. 90, Virupakshappa 
v. Shidappa, 26 B. 109, Kalara’iy. Chedi Lal, 17 A. 
581; Gobindasami v. Alagu i, 29 M. 104, followed, 

When thé Court permits a compromise it must be 
presumed in the absence of any evidence to tho 
contrary, that the Court did its duty in the matter 
and was satisfied before giving permission that tho 
compromise was for the benefit of the minor 
concerned, 

Afidnapur Zemmindari Co. v. Gobindo, 8 0. L. J. 
31 and Aman Singh v. Naran Singh, 20 A. 98, ° 
referred to. j 

But if the guardian neglected the minor's interest 
and tho Court without making an enquiry passed an 
order prejudicial to the minor and not an express 
‘sanction to the decree, the decree based on it must 
bo set aside. KANUNGOE KRISHUN Progap v. Romesh 
OHUNDERB MANDUL, 13 C. W. N. 163 467 

s474 319 


8. 503—Receirer, 
grounds for appointment of—Discretion. 

The discretion given by section 503 of tho Civil 
Procedure Code to the High and District Courts is . 
one that should be used with the greatest care and 
caution. Because a plaintiff in his plaint makes 
wholesalo and violent charges of wasto and malver- 
sation against a defendant in possession of property 
and upon this basis applies for a receiver to be 
appointed, it is not a necessary consequence that such 
appointment should be made. : 

The power given to Courts must be exercised 
with a sound discretion ons view of the whole cir- 
cumstances of the case, not merely the circumstances 
which might make the appointment expedient for the 
protection of the property; bub all the circumstances 
connected with the right which is asserted and has to` 
be established. 

Srimati Li osovomoytDevi v. Beni Madhab Rai, 5 A, 








“556 at p. 561 ; Sidhestoari Dabs v, Abhayesioari Dadi, 


15 0. 818 at p. 822; Aftuwammat Budkwanti v. Ausam. 
mat Bishen haur, 73 P. R. 1902; 59 P. L. R. 1902, 
relied upon. JIWANI v. LABHU Raw, 12 P. L. R. 1909; 
107 P. R. 1908 694 
ey S. 503—Cieil Procedure 
Code (Act V of 1908), O. 40, R. 1—Receiver, appoint- 
men. of—Buits by mortgagees—Pinciples—Practice. 
Under the new Civil Provedure Code, a Court may 
appoint a Receiver where it appears just and con- 
venient todo so having regard to the practico and 
precedents of the English Courts which have observed 
the following main principles: g 
1. The appointment of a Recoiver will, as a genoral o 
rule, bo mado as a matter of courso on the Applica. 
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tion of a môrtgageo, whether legal ` or ogiitable, if the 


interest pnyable under the security is in arrear. -` 
2. At the suit of a second or puisne mortgagee a` 
-Receiver is appointed if there ig reason to apprehend 
; that the property~is in peril or is insufficient to pay 
the’ charges or _incumbrances thereon, or if-the 
“payment of interest is in arrear. 
In re Pope, (1886) L. R.17.Q. B. D. .748 at p. 
749; 55 L. T. 869; 34 W. R. 689; 55 L.J. Q. B. 522; 


6 Davis v. The Duke of Marlborough, (1819) 3 Swanston 


~ ¢ectuun— Decree” in 8, 544, meaning qf. 


at pages 187 and 188, followed AHAD Cissi 
. BAROOCHA v. BOLIAPPA Curry: 5 L. B..R. 185 1031 
s8. 520, 521 -553 


8. 522—Arward—Decree 











tn terms rare on the grownd that the - 


‘award waa tnralid void ab initio, whether lies. < 

When a docree has been passed in accordance with 
au award of tho.arbitrators, to which the parties to 
a suit had made a referenco, no appeal lies against 
such decree on the ground that the award is invalid 
or void ab initio: | 

Chairman of Puinea v. Sica Sankar Ram, 38 O. 899; 
Ghulam Khan v. Muhammad Hussan, 29 0. 167 ; 
29 I. A. 61, followed. 

Indar Subburami Reddi v. Kandadai Raja Mannar 
Aryangar, 26 M. 47, not approved. KaNnakku NAGA- 

< LINGA V. NAGALINGA, 19 M. L. J. 480; 6 M. L. T. art 











32 M. 510 

paren ——— 5, 522 7 1945 
8. 525 - > 
-Sa Pa En of 


- When the first Court has made a decree PE 
several defendants upon `a finding which applies 
equally to all of them, then under section 544, Civil. 
Procedure Code, any one of the defendants may 
appeal against the whole decree, and the appellate 
Court may, reyerse or modify that decree: in favour of 
all the defndants. 
Puran Mal v. Krant Singh, 20 A 8, followed. 
- Protab Chunder y. Koorbanissa, 14 W- B. 180, 
Dhuttalor v. Paidigaxtam, 30 M. ‘470, ; 2. M..L. T 
194; 17M. L-J. 119 (F. B.), and “Abdul Ghani ve 
Muhammad Fasih, 28 A. 95, referred to. 
The word “decree” in section 544, Civil Procedure 
- Code, 1882, has reference to the appeal which is lodg- 
~ od against the. decision of thé firat Court. It is mot the 
decision or judgmont which is appealed against, but 
the decree which is appealed against, and, in inter- 
preting the section, the Court is entitled to consider 
the ground or finding upon which the decision or. 
judgment is based and not merely the operative 
decree which grants, or withholds relief as the case 
may be. KALI Papa SADHU v. MATI Lat Bourne 9 


0. L. J. 461 
— s. 545 309, 1005 - 


549—Appeal rejected 

Jor failure to furnish cera Applian for setting 

aside order of dismissal dves not ite. 

No application lies for setting aside an order re- 
Jecting an appeal under’ section 549, Civil Procedure 
Code, for failure to furnish security for costs, 

An appeal duly rejected under section 549 cannot 
be restored by tho Court which rejected it. 

Ferozi Begam v. Abdul: Latif, 30 A.148; 8 M. L. T. 
291; 8A. L-J, I, A. WW, (1808) '88,followed, 
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Balwant Singh v. Daulat Singh, 8 A. 315, 18 I.A. 57, 
referred to.. SANKARALINGA CHETTI v. ANNAMALAI 








—— ss. 556,. 558, 584 
—Oivil Procedure Code (Act XIV of 1908), O. IX, m. 
9, 13, O. XLI, +. 19—~Appeal dismissed in defandt— 

` „Whether orde? appealable — 5. 556 apples to a case 
re-submitteđd'after remand—Applicant for restoration 
should be heard and given opportunity for proving 
sufficient cause—Principles governing - applications 
for" restoralion—Application can. be granted even if 
sufficient cause for absence is not made out. 

Under the Civil Procedure Code of 1908, there is 


no appeal against. an order dismissing an - appeal in. ` 


default, 
Section 556 of the. Civil, Proceduro Code, 1882, api 
plies to a case which had been remandod and re- 


submitted to the appellate Court with the additional - 


evidence and findingé on the same. THereforo, an 
appeal is properly dismissed in default if the appel- 


lant faila to appear on the day fixed for the hearing. 


of the appeal on the re-submission of the case after 
remand. 

Woomesh Chunder_Roy v Jonirdun Ha'rah, 15 W. 
6 A. 883, distin- 
guished. 

An applicant for restoration of a anit or “appeal 


dismissed in default or decreed es pa: te is entitled to 
“be heard in support of the application and- should be ° 


-given. an opportunity of proving that there -was 
-sufficient cause for his absence. 

Such an application may be based upon any ground 
which would be a just-and proper one for granting 
the application; the right.to apply is not restricted 
to the one ground that the applicant was prevented 


- by sufficient cause from appearing. “An application > ` 
- for restoration may be’ granted even if no sufficient 


cause for non- ay eden is shown. 


Somayye v. Sxbbamma, 26 M.. 599, followed. NGA 
CHOK v. Nea On Qarsa, v. B. R. 1907-09, Civil aie 
p. 27 8I6. 
—— S. 558- 816 





8S. 561—Rules of Pract- 
1ce, Rule 118—d ppeal withdrawn—Memo. of objec- 
tuone. 

- Ifan appeal- is withdrawn without any hearing, 


Bule 118 of the Rules of Practice: does not, apply 


and any memo. of objections that may have been filed 


. must be dismissed without costs as the respondents 


are not then entitled ‘to take any objection- to the 
deoreé under section 681 of Act XIV of 1882. Rawan 
NAI v. NagANTHA KUNHAJMBU Narr, 6 M, L. T. 846 
1076 
— m 8. 561——Oivil Proce- 
dure Code (Act V of 1908),-0. 41, R. 22—Memo. of 
objections against co-respondents—Masntarnabilsty. ` 
Memo. of objections as between co-respondents can 
be filed under section 561 of-the Oivil Procodure Code. 
Kulaskoda Pilla: v. Vistanatha Pillai, 28 M. 229; 15 





M. L. J. 212; Krishna Iyengar v. Appanayangar, 17. 


M. L. J. 62- and O. B. P. No. 222 of 1908; followed. 


$ 


KADARI BHAGAVANULU: v. KOKANADA NABAYANASA WAN 


6 M. L. T. 824 - 107 
=s. 561 625 
ss. 566, S08: 
-~ mand — — Determination. of question of fact. 

Bertier 566 of the Oivil Procedure ide 1882, givos 


att 
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the appellate Court power to framo issues for trial 
‘and refer them tothe lower Court when the lower 
Court has: omitted to determine an essential question 
of fact. But where the lower Court has rightly or 
wrongly determined the question of fact which arose 
for determination, the appellate Court cannot act 
< un ‘er section 566, bub “can call for further evidence 
under section 568. CHANDRAMONI BAHA v. HALIJEN- 
wessa BIBI, 9 C. L. J. 464 168 
—__—__ —__—_-—_— 8. 568 168 
-—— 8. 574—Judgment of 
appellate Court—Rraaons to be stated, 
A mere referenco to the evidence of certain 
witnesses in a previous part of tho judgment of an 
appellato Court is nota sufficient compliance with 





those provisions of tho law, which require that a Judge - 


shall in his judgment state his findings with tho 
reasons thereof. SAXTISHWAR MAHANTA v. LAKHI- 
KANTA Mananta, 36 C. 813; 13 C. W. N. 177;5 M_L. 
T. 89 : 321 
8. 582A 554 
— $S. 583—Hzecution of 

appellate decree— Restitution—Mesne profits Baecu- 

tion Court—Jurisduwtion—Auction sale, validity of— 

Mortgage—Redemption. 

R executed a usufructuary mortgage in favour of 
D in 1863. R’s interest in the property was subsequent- 
ly ‘purchased by one Zand his sons. Z died in 1878, 
Tn 1877 his sons brought asuit for redemption against De 
The suit was deoreed by the first Court on the condi- 
tion of the plaintiff's paying a certain amount of mort- 
gage money. They paid the amount and got possession 
of the property. Onappeal the High Court decreed 
a larger amount to the mortgagee than what was des 
creed by the Court of first instance. The excess so 
decreed by the High Court was not paid to the mort- 
gagee within the fixed time. The mortgagee thereupon 
applied in execution to get back the property and 
also prayed for mesne profits for tho period during 
which he had beon out of possession owing to the 
decree of the firat Court. The Court awarded the 
mesne profits. In order to realize these the equity of 
redemption was put to sale and was purchased by the 
mortgagee himself. Subsequently the representativo 
of the mortgagor sold a portion of the property to P, 
In a suit brought by P to redeem the mortgage of 1863: 

Held, that P had no right to redeem. 

Held, further, that a decree of reversal by an appel- 
late Court contains by necessary implication a direc- 
tion to the Oourt below to cause restitution to be 
made of all the benefits of which ao uccesstol 

in the a was deprived by the enforcement 
Patle E aoe of the Court of first instanco. 
Hurro Chunder Roy Chowdhry v. Shooradhovee Debia, 
9 W. R 402; B.L. E. Sup. Vol. 985; Dorusami Ayyar v. 
Anntsami Ayyar, 28 AL. 80°; The Collector of Me rut v. 
Kalka Prasad, 28 A. 665; A. W. N. (1906) 171; 3 A. 
L. J. 665; followed. In the absence of a specific direc- 
tion in the decree of the appellate Court, the Court 
executing the decree is not deprived of its jurisdic- 
tion to award mesne profits by way of restitution, 
The executing Oourt has jurisdiction to decide whe- 
ther mesne profits should or should not be awarded, 
and if any sale takes place for tho realization of the 
mesne profits so determined, it is a valid sale. Kalka 
Singh v. Parus Ram, 22 C. 434, 23 I. A. 68, distin- 
guished. PARBHU DAYAL v, ALI Auman, 7 A. L. J. 1; 
82 A. 79 ie 376 
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732 
an = 8. 584—Second appeal 
—Ground - 


That the lower appellate Court has misunderstood 
the result of the first Court’s local investigation, or 
that it has erred in the-importance attached to certai» 
doguments which were admissible in ovidence, is no 
ground of second appeal. Rar Bexope BEHARI Bose 
v. Rar Pasupati Natu Boser, 130. W.N.105' 329, 


— S. 584 816 
———-—— — 8. 588 492 


-———— 8. 588 (6)—Appeal— 
Practice—Appeal from an order returning plaint— 
Proper order to pass - Jurisdiction of Appellate Oourt 
to proceed to determine the sut. ` 
In an appeal from an order uncer section 588 (6), 

the appellate Court can only hold whether the order 

appealed against is correct or not. 4 
In the latter case, the proper order for ib to 

make is to set aside the order returning the 

plaint and to direct the Court of first instance to 
receive it back and to try and dispose of the case on 
the merits. The appellate Court cannot proceed to 
hear the suit itself and to decree, in the appeal before 
it, the claim of the plaintiff. MAQBUL HUSSAIN r. 


————.— s. 584 




















RAJENDRA Narain, 120 C. 888 780 
— ——.— S. 588 (I7 617 
— —_—_ —- s. 588 (23 319 

s. 589 (a) 617 
——-——— — 8. 602—Privy Council 


Appeal—8Securty —Execution of time. 

It is competent to the Ohief Court for sufficient 
cause to enlarge the period prescribed by section 602 | 
of the Civil Procedure Code for filing security and 
making the deposit required by that section. KIDAR 
Natu Marau Mat, 27 P. L. R. 1909; 87 P. R. 1908; 


pa 919 
—— 8. 622 52, 125, 
130 


s. 623 d 
ss. 626, 629—Court 


refusing to entertain an application for revew— 

Finality of order—-Revision—Pendency of appeal in a 

different case—Appeal based on allegations exactly 

opposite to those for review —Rejection of application 
for review whether justified. 

When an application for review is rejected under 
section 626, Civil Procedure Code, onthe ground that 
there is no sufficient ground for review, the order of 
rejection is final under section 629 of the Oode. But 
where the Court refuses erroneously to entertain an 
application for review on the ground that it cannot 
lie, because the applicant’s appeal in another case, 
on exactly opposite allegations, is lying in the High 
Court, the order of rejection is not final and is épen 
to revision by the High Court. Ram Lal v. Ratan Lal, 
26 A. 572, distinguished. 

‘Willis v. Jawad Hussin, 29 A. 468; A. W. N. (1907) 
182; 4 A. L. J. 39, followed. : 

‘Qumre.—Whether by the word “final” the legisla- 
ture intended to mean “non-appealable?” AKBAR 
Kaan v. MUHAMMAD ALI Kuan, 6 A, L. J. 884; 314. 
610 ~ ” 23 
————— 8. 629 23 
———— 8. 652, Rules under”. 
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-— $. 2 (2)—Decree not 
diawen up—Appeal. 

In an administration suit by the plaintiff-appellant 
to have accounts taken of the estate of her deceased 

ather the Uourt of first instance raised and decided 
ii the affirmative tho issue No 8, which was to the 
following offect: Whether the deceased, who had 

fta Wall, had disposed of his whole estate by tho 

ill ? Upon this finding the Oourt appointed a re- 
ceiver of the estato during the pendency of the suit, 
but no decree was drawn up in pursuance of tho 
Court’s finding on the said issue . 

Held, that no appeal lay in the absence of a decree, 
but had the appellant applied to the Court that a 
decree should be drawn up against which an appeal 
could have been preferred, the result might have been 
différent. Bar DIVALI t. VisHNay MANORDAS, 11 Box. 
L. R. 1326 829 


— — s8. 4 1150 


ss. 9, I5I—Caste docu- 
ments —Suit for ordering tnspection—Suit not man- 
tainable—What the plaintyf must prave tf suit 
maintatnable—Oaste questions—Jurisdicticn of Oil 

Courts —Lumits to the exercise ı f inherent gurisdiction 

—Hatention of jurisdiction—‘Autonomy of caste,’ 

meaning of. 

It is competent toa caste to appoint a man & 
trustee or not to appoint him, but it cannot, having 
once so appointed hım, restrict the legal rights in- 
cidental to his position as trustee. 




















A trustee of a caste fand has no Jegal right to` 


claim inspection ofall caste documents with the 
object of making a fishing inquiry in the: hope of 
finding some materials wherewith he may embarrass 
the majority of the caste. 
(The privilege in regard to inspection of caste docu- 
ments must be determined solely by reference to tho 
. rules of the ‘caste But even if these rules are silent 
on the question of inspection, a right to inspection, 
existing inany person by virtue of his being a mem- 
ber of the caste or of its managing committee, c&n- 
not be evolved by a reference to English Law. 

That unique aggregation, the.Hindu caste, is so 
wholly unknown to the English Law that English deci- 
sions concerning English corporations and partuer- 
ships tend rather to confusion than to guidance upon 
casto questions in India. A Hindu caste may have 
points of resomblance to English corporations and 
partnerships, but its points of difference aro moro 
numerous and more radical ` 
- No decree ofa Court should be based on a caste 
privilege inasmuch asthe caste can at once render. 
it nugatory. What-the casto gave yesterday, they 
can withdraw to-morrow and their action may over- 
ride the decree of the Court. 

It ison many grounds very undesirable that the 
Courts should assume the jurisdiction, or be burden- 
ed with the duty, of deciding the mnumberless 
small points of religious or social usage and etiquette 
which form the common subjects of difference. 

To enforce a caste privilege the proper tribunal 
to approach- is tho caste and not the Civil Vourt. 
Therefore, a suit to obtain from the Court an’-order, 
which the plaintiff knows the caste would never 
nfkkes as to ‘a -matter concerning the’ internal 
arrangement, of the caste affairs, is not maintainable. < 
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Where the question in dispnte is in reality a qnes- 
tion between the caste and a section of the caste, 1t 
is outside the Court’s jurisdiction. 

The test whether the question isa caste question 
is, would the taking cognizance of the matter in 
dispute bo an interference with the autonomy of 
the caste P 

‘Autonomy of the_caste’ means at least.as much as 
this, there where rights to property are not involyed 
all mattors of internal managemont 1 must be left to 
the decision of the casto. 

Assuming that a tıustoe has a legal right to in- 
spect all casto documents and that he can maintain 
an action for denial of such right, he must estab- 
lish that an express demand was addrossed to the 
proper quarter and was distinctly refused, or at 
least that the other party showed by his conduct that 
he was determined. not to do what was required. 
But in this connection it must be borne in mind 
that dilatoriness and excuses for inaction are not, 
at least in India, to be regarded as necessarily equi- 
valent to denial of rights. 

When according to well-established principles cer.’ 
tain questions have been removed from the jurisdic- 
tion of the Court, they cannot be brought withm the 
jurisdiction on the plea that the Court has inherent 
Jurisdiction todo what justice requires for tho 
parties before it. That plea cannot be urged in 
order to extend the jurisdiction of the Court but 
to meet the objection, often raised, that in matters 
within the jurisdiction the Court can: only exercise 
such powers as are expressly given by the legisla- 
ture and no others. 

There is a growing toudency to endeavour to enlurge 
the jurisdiction of the Courts beyond the limits get 
by existing authorities, but this tendency ought not 
to be éncouraged. JETHABHAI v. CHAPSEY, 11 Box. 
L. B. 1014 is 
N S 11 
— s. lI Exp. IV BOP 

————.-— 8S. 22, O. VII, R. IO 

—High Court not empowered to hansfer case to a 

Court in another jurtediction— High Oourt directing 

bust to proceed in a Court tn another juirsdtction— 

Proper course is to return plaint for presentation to 

the latter Court. 

A High Court is not empowered to transfer a case 
toa Court in another. jurisdiction, or to intrudo its 
orders into the jurisdiction of the other High Courts. 

A High Court by directing, under section 22, of the 
Civil Procedure Code, 1908, that a suit shall proceed 
ina Court in another jurisdiction and not in the 
Court in its own jurisdiction in which it has been 
instituted, in effect stays farthor proceedings i in the 
latter Court, and makes that Court incompetent to 
proceed with the case. Tho only course open to it 
is then to return the plaint to the plaintiff for 
presentation in the proper Court, t.e., the Court in 
the other jurisdiction in which the High Court has 
determined that it shall proceed. 
~- Shinner v. Orde, 2 A. 241; 61, A. 126; reversing 
I. A. 280,Tula Ram v. Harjan Das, 5 A. 60, relied 
upon. Mr Lox Ma Gy v. Nea Ba, U. B. R. 1907- 09, 
Oiv. Pro. p. 25 814 

—— 8. 23, Cl, 3—Jurtedtc- 
tion of Civil Conrt—S8uit triable by several Courts— 
` Transfer of suit, ground for. i 
A Oourt of Small Oauses is not competont to make 
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a reference in a case under section 28 clause 8, of Act V 
of 1903 if the Court has no jurisdiction to hear the sut. 

The Chief Conrt will not order transfer of the suit 
when no great incouvenionce will be caused to the 
defendant by the trial of the suit in the Court in 
which it is Aled. GILMOUR v. RAM Lan, 77 P. L. R. 








1909, 117 P. W. R. 1909 922 
—— —— —— 8. 35 (2) 283 
—-— —-—— + — Sa 60 (g) 145 
— ——- —-—_— S. 1156 
—_—-——-_ s. 103 264 

—— 8. 103—Priactice—Pont 


taken in appeal, but not referred to by lower appellate 

Court—Power oj Court in second appeal to consider 

the evidence on the point 
- Whero a point was taken in the grounds of appeal 
but the lower appellate Court made no reference to 
the question, the High Court can, in second appeal, 
consider the evidonce on tho point, under section 103 
of tho Codo of Civil Procedure. CHELIA NAGI REDDI 
v JevipoTouLa VENKATA, 6 M. L T. 288 1143 
S. 109 cl. (a)—Order 

of renand—“Final order” —Privy Council Appeal. 

Tho term “final order” within the meaning of 
clauses () and (c) of section 109 of the Civil Procedure 
Code denotes an order which finally decides any matter 
directly at issue in the case in respect of the 1ights 
of the parties. Whethor an order is flnalor not 
depends upon its contonts If it decides finally the 
cardinal point in tho suit, if it decides an issue which 
goes to the foundation of tho suit, and, therefore, is 
an order which can never, while the decision stands, 
be questioned again in the suit, it is final within tho 
meaning of that section, notwithstanding that thero 
may be subordinate enquiries to be mado. 

Where tho first Conrt held that the suit was barred 
but the lower appellate Court held that 16 was not s80 
and remanded the case to be tried on the merits and 
tho High Court upheld this order 

Held, that the order of the High Court was a final 
order within the meaning of section 109 of the Oivil 
Proceduro Code aud was appealable tothe Privy 
Council. SARATMANI DEBI v. Bata KRIBIINA BANERJEE, 
10 O. L: J. 836 459 

—— S. 115—Revision by 

High Oourt—‘In the exercise ot jurisdiction, acts 
illegally” 6 

peed 


87 
——— ss. 1441, I5I, O. 

XXXIX, R. 1,—Rule of procedure not substantive 

laiwo—Applicability to proceedings under the Arbitra- 

tion Act—Injunction—Inherent power of Court to 
grant? 

Order XX XIX, Rulo 1, Civil Procedure Code, purports 

to do nothing more than declare what must be proved 
before the Court can grant an injunction of a particular 
kind. It defines the procedure to be followed by a party 
desiring the help of the Court, bnt it does not confer 
jurisdiction or create a right. The power to grant 
injunctions is inherent in the Court, and is certainly 
recognized and declared independently of the Civil 
Procedure .Code by section 52 of the Specific Re- 
lief Act. 
. Section 141 of the Civil Procedure Code makes the 
rule applicable to proceedings undor the Indian 
Arbitration Act. Sassoon & Co. y MANGALCHAND, 3 
5. L. R, 128 g 























—— gs. I 15—Case 
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S. I5I 103; 609 

— -c Ba 15I—Inhereat power 
of Oourt to make orders necessary for th- ends of 
gustice—Such order not to be made where another 
remedy 13 open to a party. 

In oxecution of a Small Causo Court de=ree the 
applicant got attached and realised certaic monet 
through the said Court as that of his jigment- 
debtor. The opponent filed a declaratory sus against 
the applicant in the Court of the Subordinsso Judge® 
and obtained a decree declaring the attackment of 
money as invald and directing its refund by the appli- 
caht to the opponent. 

Instead, however, of procceding to execate this 
decrec in the Subordinate Judge’s Court, the epponent _ 
applied to tho Small Cause Court and thet Court 
purporting to act under section 151 of the Code of 
Civil Proceduro directed the applicant to reund the 
money he had obtained in execution from tha Court : 

Held, that such an order could only be made if it 
was necessary for the ends of justice ar to prevent 
the abuse of the process of the Court and that it 
cannot be said to have been necessary in his caso 
for cither purpose, because the opponent had a decree 
which he was entitled to execute in the Subordinate 
Judge’s Court. Ganksu NARAYAN SATHE v, EursHor- | 
TAM GANGADHAR KARYE, 11 Box. L. B.1312;3 B 134 





595 

wis 5 151, O. XLVII, 
——— s. 151, 0. XYI. R. 
I 797 


——— O. I, R.8—Adrunistra- 
tion suit—A pplication to be made a party—Vhat the 
applicant must show—Practice. 

The person who claims to be made a part- to an 
administration suit under O. I, R 8, Sub-rno 2, of. 
the Code of Civil Procedure, must show that Ire inter- 
ests shall be seriously affected to his prejudice, if he 
is not allowed tocomein, that the conduct of the. 
suit 18 not in propor hands, or that actionis being 
taken by the parties, who purport to repres nt him, 
in some way which is prejudicial to hia icterests. 
Iu such a suit it is oxtiemely undesirable that in- 
dividual creditors should be added as parties. unless 
they show some vory strong reason, indeed, that 
the person who has filed the suit on their behalf is 
not conducting itin the proper way. To stete that 
the applicant ı8 coming inat lus own risk ~nd that 
he is willing to bear all the costs, does not covor 
the whole ground; as his addition must deay the 
final decision of the suit, the costs would be largely 
increased, and eventually the interests of thegeneral 
body of the creditors and residuaries would >e very 
much prejudiced. VASANJI TRICAMJII & Co. v. ISMAIL- 
BAI SHIVJI, 1] Bom. L. R. 1054 130 

-—— O. I, R. IO 236. 

——— —— .--— O. II, Rr. I, 2—suit 
for share of produce of joint property—Defendant 
denying plaintifs title to property—Nature ofthe suit 
—Par tial partition—Suit barred for failure toanclude 
a claim to partition of the whole estate. 

A suit for a share of the produce of cortam land 
on the allegations that plaintiff is a co-heir nd the 
land is undivided family property is in th8 nature 
of a suit for partition of a portion of the alleged 
property when tho pluiutiffs title to the land & 
disputed by tho defendant, Consequently suc a sult. 
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is barred on the ground thatit fails to include a claim - 


to partition, and a share of the whole land in which-. 
plaintiff alleges she has a joint interest. The denial - 
by the defendant of the plaintiffs title gives tho 
latter the immediate right to sue for partition and 
“the right extends to the whole estate. 
Mi Mja v. Mi Mye, U. B. R. 1897-01, II, 229; Hari 
Narayan Brahme v. Ganpttrav Diji,7 B. 2i2; Hari 
® Das Sanyal v. Pran Nath Sanijal, 12 O. 666; Jogendra 
Nath Mukerji v. Jugobandha Jukerji, 14 O. 122; . 
Uhandn v. Kunhamed, 14 M. 324, Venkata Nara 
Simha Nardu v. Bhashya Karle Naidu. 22 M. 538; 
Shirmurtappa v. Firappa, 24 B. 128, followed. 
` Oht Le v. Pan Nya, U. B. R. 1904-06, IT, Civ. Pro.- 
p- l; Muttu Kurrupan v. Bellan, 15 M. 98; Krishna 
- Prosad vy. Maixaddin Biswas, 17 C: 707, referred to. 
NGA Po Caer v, Mi Pwa THKIN, U. B. R. 1907-09, 





Civ. Pro. p. 21 812 
— —— O.H,R,. 2 306 
0. 1, R.3 600. 
O. VI, R. 17—Amend- 


‘ment of pleadings—Power of appellate Court to allow 
amendment—Amenhdment depriving defendant of the 
deyence of limitation —Defence of limitation not justi- 
fled—In what cases amendments showld be allowed— 
Form,and substance to ve kept in view. 

The plaintiffs claimed an order for the dissolution 
of an alleged partnership and accounts. The plaint 
stated that the plaintiffs had brought in Rs. 4,001 
as capital, eo : z 

The Court of first instanco found as a fact that 
the plaintiffs did dolivor to the defendants Rs. 4,001 
worth of cloth, but dismissed the suit on the ground 
that no partnership was created and that the suit as 
framed would not lie. ` ¢ 

In appeal the plaintiffs admitted that the facts 
stated in the plaint did not constitute a partnership 
and prayed, inter alın, for leave to amend the plaint 
by adding a prayer for the recovery of Rs. 4,001. 

- The lower appellate Court allowed the amondment, 
and decreed the plaintiffs’ claim. On second appeal 
to the High Court the defendants urged that the 
lower appellate Court should have refused the amend- 
ment because the effect of allowing it was to deprive 
the defendants of their defence of limitation, as the 
debt was barred at the date of amendment : 

Held, that as the dofendants had regularly pleaded 
to the plaintiffs’ claim, for Rs. 4,00], which had 
been formally put in issne and decided against 
them’ before tho bar of limitation had _arison, they 
were never entitled to the defence of limitation, 
nnd the amendment was rightly, allowed, inasmuch 
as its.only effect was to withdraw from them ar 
advantigewhich they ought never to have received. 
. Per Batchelor, J.— | 5 
- At any stage of the’ proceedings all amendments 
ought to be allowed which satisfy ‘the two conditions 
(a) of not working injustice to the other side, and 
(b) of being necessary for the purpose of determin- 
ing thereal questions in „controversy between the 
parties. As regards the first condition an amendment 
should be refused only where the other party 
-cannot be placed in the same position as if the 
pleadinfy had been originally correct but the amend- 
ment would cause him injury which could not 
$o apmpensated in costs. Itis nearly a particular 
case of this general rule that where a plaintiff 
seeks to amend by setting up a fresh claim in respect 


7 
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of a cause of action, which, since the institution of 
the suit, had become barred by limitation, the 
amendment must be-refused ; to allow it would be to 
cause the defendant an injury which could not be 
compensated in costs by depriving him of a good 
defence tothe claim. The ultimate test remains 


- the same: Can the amendment be allowed without 


injustico to the other side, or can it not? 

An appellate Court can allow an amendmont 
whether leave to amend was asked, for in the Court 
below or not and even where the Court below offered 
leave to amend the offer was declined. 

While tho importance of forms cannot be dis. 
regarded and parties should be kept to their pleadings, 
the trying Courts should spare no pains to ascertain 
precisely the real character of the dispute and of 
the case made by each party to a case. It is the. 
duty ofail Courts to keep constantly in viow the 
substance and merits of cases and not the mere lite 
wording of the pleadings and issnes, ` 
` Per Beaman, J.— i 

Amendments of pleadings will always be allowed - 
unless allowing the amendment will place the cthor 
party at a disadvantage for which he cannot be 
adequately compensated by costs. In applying this 
rule of practice two simple tests should be used - 
first, could the party asking to amend obtain the samo 
“quantity of relief _ without the amendment ? If not, 
then it follows that thé proposed amendment places 
the other party at a disadvantage, it allows his op- 
ponent to obtain more from him than he could have 
been able to obtain but for the amendment; second, 
in those circumstances, can the party this placed 
at a disadvantage be compensated for it by costs? 
lf not then the amendment onght not, unless the 
case is so peculiar as to be taken out of the scopo of 
“the rule, to be allowed. ` 

The words of Order VI, R. 17 are very wide. 
They authorize Courts to alow amendments whenever 
iù the opinion of the Judges it is just that this should 
be done. The practice is to allow all amendments, 
-whether introducing fresh claims or not, so long 
as they do not put the other party at a disad- 
vantage for which he cannot be compensated by costs. 
KISANDAS BUPCHAND v. RACHAPPA VITHOBA SHILVANT, 














11 Box. L. R. 1042; 33 B. 644- 726 
= O. IX, Rr. 9,13 816 
a 0. XI, R. 14 ~ 364 
=~~ 0. xk, R.3 380 
—— ~ G. XXL R. 55 ` 97 
—-——-——— 0. XXII 














: 454 
; O. XXII, R. 6—4p- 
_ plication of the rule—Kvidence concluded and case 
adjourned for argument—Hecring of the case not 
concluded—Decree passed after plaintifs death, when 
a nullity—Appeal against such decree, whether creates 
` a bar by estoppel. 
. The principle of rule 6, O. XXII, of the Code of 
Civil Procedure, applies only where the death has 
taken placo “ between the conclusion of the hearing and 
the pronouncing of the judgment”, and that because, 
after the hearing has concluded and the case stands 
adjourned merely for judgment, the delay is the. 
act of the Court and should not operate to the 
prejudice of any party to the suit. : 
Chetan Charan; Das v. Balbhadradas, 29 A. 814 
? 
referred to. = í 
The evidence in a case was concluded on the 9th 


~ 
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April 1907. Atthe instance and on the application 
of both parties the gase was adjourned for arguments 
till the 24th June “1907. Inthe meantime, that is, 
on the 28th April, the plaintiff died. On 29th June 
1907, tho Court passed a decree in favour ofthe 
deceased plaintiff, though his sons had not been 
brought onthe record as his heirs and legal repre- 
sentatives. The defendant against whom the decreo 
was made prepared an appeal against the deorce but 
withdrew it - : 

Held, that the hearing of the case had not concluded 
on the 9th April 1807, because arguments had still 
to be addressed to tho Court, and that the decree, 
therefore, was a nullity and incapable of execution. 

The withdrawal of an appeal creates a bar by es- 
toppel, but that is only where there is an appeal in the 
legal sense of the term. h 

An appeal froma decreo means one against a 
decree that is nota nullity. Therefore, where the 

> appeal withdrawn had no decreo to rest upon or 
contend against, the withdrawal cannot operate to 
the prejudice of the party who had preferred tho 
appeal. VISHVANATH DNYANOBA v. LALLU KABIA, 11 
Box. L R. 1070 4 137 
—- O. XXXIX, R. I— 
Rule of procedure not substantive law—Applica. 
bility to proceedings under the Arbitration Act 


609 

fi 0. KL, R. 25—Re- 
manded issue—Fırst appellate Court bound tu give 
ita finding on. : 
Where the High Court in second appeal re- 
mands an issue for trial to the lower appellate Court, 
and the said appellate Court refers the same to tho 
first Court, the lower appellate Court must, unless 
the parties agree to be bound by the findings of the 
first Court, record its own findings onthe issue with 
reasons therefor. KHAAIR MinoMep v. HIROMAL, É 


8. L. B. 120 

= —— O. XL—Receiver—De- 
claratory sutt regarding decoased’s property —Receiver 
cannot be appointed to recover debts and outatandings 

—Suecession Certificate Act (VII of 1889), s 4— 

Right to recover deceased's debta. 

In spite of the general terms of Order XL of the 
new Code, aCourt has no jurisdiction to appoint 
a Rooviver of` property not the subject of litigation 
in the suit. 

The outstandings due to fho deceased are not 
at all the subject of litigation in a suit for a decla- 
ration that all the property of the deceased belongs 
to the plaintiff; the subject of litigation is merely the 
right torecover them. i 

The only person legally ontitled to recover out- 

` gtandinga due to the deceased is one to whom pro- 

bate, or letters of administration, or a certiticate has 
been granted, and a iver appointed ina suit of 
the nature specified above would have no more 
power to grant a valid receipt than the parties 
themselves. - 

A Receiver cannot, therefore, 





— maan 











be appointed in 


“guoh a suit to recover the debts and ontstandings due 


to the estate of the deceased. PouNcHBal v. LEKHRAJ, 








. L. R. 118 605 

SRL RTS og. XL, R.I 1031 

WE O. XLI, R. 5, sub- 
rule 3 





bas 746 
—— Ò. XLI, R. 19 816 
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—__—-—__ —— 0. XLI, R. 22 1072 
———— O. XLI, Rr. 23and 
27 Evidence shut out—Remand illegal. 

Where the appellate Court ‘finds that the lower 
Court has shat out evidence, the proper course is to 
admit the evidence in appeal under Order XLI, Rale 
27, and not to remand the case to tho lower Courts” 
KARCHI RaGHUMIAH v. VAJJALA MAHALAKSHMAAMNA, 6 


M. L. T. 273 1062, 
— ——-— O. XLI, R. 27 1062° 
——- ——— O. XLV, R. 13 (2) 
` (2 106 
—___——_——-—_O. XLV, R. I3— 

Privy Council Appeal—Special leave—Appointment 

of Receiver—Jurisdiction of High Oourt. 

Order 45 of the Civil Procedure Code, 1908, applies 
only to cases in which tho appeal to His Majosty in 
Council has been initiated by sin application to the 
Oourt against whose decree the appeal has been 
preferred, which application is subsequently granted 
by that Court. Therefore, Rule 18 of the-Order can 
have no application to a cage in which special leavo to 
appeal has been granted by the Judicial Committeo. 
Consequently an application under that rule for the 
appointment of a Receiver cannot be entertained by. 
the High Court in ‚such a case. 

Aloheshchandra Dhal v. Satrughan Dhal, 267. A. 
281; 27 C. 1, referred to. Traa BINGH v. Bre 


Sinex, 10 0. L J. 826 . 452 
= 0. XLVII, R. 1 550 
Sch. Il, para I 


< 370 

Sch. II, R. 18 i 
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Collector, power of — Completed settlement—Inter- 
ference with Settlement Officer—Noabad taluq—Tem- 
porary settlement holder— Right to fresh settlement— 

Obligation of Government to tnclude lands according 

to dags of former survey. 

In Noubad taluks the Oollector has no power in 
subsequent years during the pendency of a completed 
settlement to interfsre with the arrangement of the 
Settlement Officer. $ 

Himmat Singh v Qullector of Riynour, (1867) 2 Agra 
H O B 258, tollowed. 

A temporary settlement-holder especially an in- 
termediate holder for 10 years is not entitled toa 
sottlement of the same area at the same rate, though 
he may have a preferential right to the fresh settle- 
ment the Government makes at the expiry of the old 
settlement. 

There igs: no legal obligation on Government to 
include any lands iu a Noabad talukdar’s tenure 
according*to the boundaries or dags of any former 
aurvey. ' 

Provunno Coomar R y v. Secretai y of State, 26 C. 792; 
80 W-N. 695, followed. : HAIDER ALI BIKDAR v. Bec- 
retary of State, 9 O. L. J. 2865; 13 0. W. Ñ: 235 49 
Commitment to Sessions—Penal Code 

(Act XLV of 1860), ss. 307, 324—Attempt to commit 

murder—Prima facie case—Commuitment, necessity 

for. N 

Where the. act of the accused amounted prima 
facie to an attempt to commit murder and the 
Deputy Magistrate tried it himself: os + 

Held, that the accused ought to have been com- 
mitted to the Sessions, Arumueam, In re, 5 Mi L. Te 


257 l 34 
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Companies Act (VI of 1882) , 128 
(d) and (e), 129 (c), 130, {31—pebt— 


OCreditor— Winding up, reasons for. 

‘A ‘creditor’ within the meaning of section 181 of 
-Companies Act is a person to whom money is owed 
by the Company; whether he can’ claim immediate 
payment of that debt or whether his right to demand: 
qpeyment is deferred by his agreement with ‘the 


- Company to afuture time, he still remains a creditor. 


The word is not restricted toa person to whom'a 


etlebt is duo at present and who can demand im- 


mediate payment from the Company before he can 
petition ` ` : 

“The word ‘debt’ as defined in section 180 is not 
limited to a debt actually duc. 


Olause (¢) of section 128 makes it possible for the 
Court to order the winding up whenever for any 
other reason of alike nature the Court is of opi- 
nion that it is just and equitable that the com- 
pany should be wound up. ‘And if the Oourt is 
satisfled that the company is unable to pay tho 
debts falling due hereafter that would be 84 reason of 
a like nature as cl. (4) of section 128. Therefore, if 


“the petitionors can satisfy the Court that the com- 


pany one general perusal of ‘its balance sheot can- 
not pay its debts, in other words, that its assets are- 
not sufficiont to satisfy its liabilities, that will enable 
the Court to order its winding up. BOoMBAY Corron 
MAXUFACTURING Co, LTD, In re, 11 Box. L. R. 1802, 


591 

129, 130, 131° 591 
-—————— 8. 169—Time within ' which 
appeal should be filed— Power of Oourt to extend time 
jor serving notice of appeal—Reasonable cause for 

_ such extension—Limttation Act (KV of 1877), s. 12, 
whether applies to appeals under the Companies Act. 


“Appeals under the Indian Companies Act must be 
filed within three weeks from the date of the order 








` appealed against. ` 


Lakshminarasayya Betti v. Venkanna Setti, 25 M. 576, 
followed. ‘ - 

Section 13 of the Limitation Act, 1877, has no ap- 
plication to appeals under the Companies Act, and 
the appellant cannot demand that the time requisite 
for obtaining a copy of the order appealed against 
should be excluded from the ‘period of three weeks 
within which notice of the appeal must be given, 
and within which the appeal itself must be filed. 

R. Wall v. J. E. Howard, 18 A. 215, followed. 

Under section 169 of the Companies Act the Court 
of Appeal has power to oxterid the time for giving , 
notice. The Court will only exercise that power on` 
good cause shown. E. L Dist. & BUGAR Fact. v, 
TINNE, BARANGAPANY SUGAR MILLS, 19 M. L. J. B72 
Compromise, finality «f—Subsequent conduct 

(fone of the executants tnconststent urth the terms ~ 

of the compromtse— Whether such conduct entitles 

the «ther party tu repudiate the compromise, 

“A deed of compromise between parties defining 
their rights in properties is final and is binding on 
them. ` ` 

The mere fact that one of the executants sub- 
ise naar acted ina manner inconsistent with the 
compromise by denying the title af the other parties 
to whut was conferred'on them by the provisions 
tReresf will not justify the latter to repudiate the 
compromise, * i i 
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Compromise- conold. 


Brih Chandra Roy v. Bun mali Roy, 31 C. 884, dig- 
tinguished. Ganaa- VARBAPU v. NARAPARAJU, 7 M. L. 
T. 33 < ANE Mee 303 
———_——~-Compromise affecting Jand less than 
Rs. 100 in value—Registration —Delivery of posses- 
zion 7 

——— of family dispntes—Gift 786 
Family arrangement—Family ar- 

rangement arrived at bona fido-and acted upon Jora 
number of years should not be set aside by’ Courts— 

Equity. ey 

` B died leaving two widows and sons by one of the 
widows. By family arrangement and Pirticularly in 








<. deference to a wish expressed by the deceased, ono 


of the widows was allowed to -retain possession 
half of the property and mutation was atone 
accordingly. This settlement was acted upon for 6} 
years. One of the sons also for some threo years 
after he arrived at majority accepted the situ ition: 
Tho sons now sued to set aside this arrangement: 

- Held, that as the disputo was settled in a particular 
manner and the settlement -was-accepted and-acted 
upou by all p:rties for? many years, there was 
no reason to disturb the,arrangement at this late 
stage. Family arrangements are governed by a 
special equity peculiar to themselves and will be 
enforced if honestly made, alth=ngh they have not 
been meant as a compromisebit * re proceeded from 
an error of all parties originaung in mistake or 
ignorance of fact as to what their rights actually are 
or of the points on which their rights actually depoud. 

Ram Niranjun Singh v. Parajag Singh, 8 0.188 at 
pp. 142, 143, followed. Hasan BIBI v. Fazan Kap 
106 P. W. R. 1909 ; 139 P. L. R. 1909 95 
- Written or verbal—Allegation of: 

compromise by one party and denial by the other— 

Court to „decide by taking evidence whether- com- 

promise is genuine 4 | 
Conduct—Unlawful assembly—Bail—Common. 

object - ik 700 
Confession to Police—Confession, definition of 

—Admission as to ownership of property 1028 
caused by illegal tnducement is irrele- 
vant—Conviction cannot be based on confession nut 
recorded in the manner prescribed by law—Evidence 
rig ome 1915); a 2A, aoe 18 nota proviso to 
8. rimina edure Code (Act V 
se. 164, 364. E 
A confession caused by illegal inducement or by 
illegal detention of the accused’s relatives is irrelovant 
and the question of its truth is immaterial. Section 27 

of the Evidence Act is nota proviso to section 24, 
eo Po Mim, 2 Ù B.R. 168 and San 

ttin y, Queen-. ress, U. B. B. 1592—: 
followed. ai : nee ig ii 

Where tho accused pleads not gui a conric- 
tion cannot be based on a Bosco oni Gon 
recorded in the manner prescribed in sections 164 and 
864 of the Criminal Procedure Code. Nea BAN YA v. 
EMPEROR, U. B. R. 1907-09, Evidence, p. 3 759 

———-Approver's emdence—Nature of corro- 
boration necessary— Retracted : confession, weight of, 
against co-accused—Oriminal Procedure Code (Act ? 

of 1898); s. 164—Evidence Act (I of 1872), se. 114, 

Although a conviction based entirely ori the evi- 
dence of an approver is not illegal, the rule sanctioned 
by long practice’is that to base a conviction on the 
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_ Confession—condd. 


evidence of the approver, - his statement must bo 
corroborated by ‘independent evidence. Such 
corroboration should extend to the identity of each of 


the persons charged with the commission of the crime | 


and mere confirmation of the general narrafive of the 
crime, as given in the approvor’s evidence, isg 
ingufficient. z E 


The retracted confession of an accused has very: 


little weight against the other ocoused persons and 
does not constitute the independent evidence of 
corroboration of the statement of the approver which 
is required to base a conviction thereon, ^ 

In re Menuier, (1894) 2 Q. B. D. 416; Queen- 
Empress v. Ram Bman, 8 A. 308; The King v. Tate, 
(1908) 2 K. B. D. 680; Emperor v. Shriniwas Krishna, 
# Bom. L. R., 969; 3 Or. L. J. 33; Queen-Empress v. 
Gobardhan, 9 A. 528; Kehri v. King-Emperor, 29 A. 
484; 4 A. L. J. 310; A. W. N. (1807) 140; 5 Cr. L. J. 
860, Empress v. Ashootosh Chukerbu'ty, 4 O. 483 at p. 
490; Raghbir v. King-Amperor, 11 O. 0. 828; 8 Cr. L, 


J. 398, reforred to. HUBBA r. EMPEROR, 12 O. C. 418 
` 884 
» definition of—Retructed confession— 
Corroboratton—Confession Qof co-accused—Discorery 
, of impo tart fact—Kvidence Act (I of 1872), 8. 27. 
An admission of all the ingredients required to 
constitute an offence is a confession, A statement of 
the following kind cannot be regarded as a confossion 
of complicity in an offence 
_ “I told the other accused that if they wanted to 
kill my husband they were at liberty to do so and I 
would bring no case against thom. Bub when they 
arrived at my husband’s house on the fateful night 
I endeavoured to rostfain them and was only pre- 
vented from doing so by their- threats to kill me and 
my son if T interfered. I did neither tako any part 
jn the murder nor did I in any way assist the mur- 
derers after my husband was put to death.” 





_2, A confession taken in conformity with the strict 


provisions of the Law by a Magistrate cannot be 
uled out ot Court simply because tho accused was 


prodaced before tho Magistrate with the sole object: - 


of having his copfession rocorded by him. Crown y. 
Piaru, 21 P. R. 1869 Cr., not applied. , 

3. A confossion of a co-accused is corroborative 
evidence of another co-accused’s confession if the 
former supports the latter in all its material parts. 

4. A confession retracted at an carly opportunity 
must be very carefully scrutinised before it is aoc- 
cepted by the Courts. But if the confession is made 
under circumstances which preclude the idea that it 
was not genuine, and if tho confession is such that, 
had there been no retraction, the Court would not 
have hesitated to accept it as a voluntary admission 
of guilt, its value is not diminished simply because its 
author has subsequently thought fit to disclaim it. 
Baijad Hussain v. Croton, 16 P. R. 1603, Or; 153 P. L. 
R. 1908, followed. 

5. The fact of pointing out the place where mur- 
dered body is found strongly. corroborates the confes- 
gion in a very material particular. But when tho 
place has already been pointed out by another co- 
accused the value of this evidence remains very small. 

6. In theabsence of any evidence connecting tho 

* gconaed with commission of the crime it is not lawful 
_ to convict an accused person simply on the strength of 
the co-ncoused’s confession, BHAG SINGH v. EMPEROR, 
24 P, W. R. 1909, Or. ; 153 P, L. R. 1909 429 
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Confiscation and re grant o probat D 
Government. effect of i 565 
Consideratlon—Receipt given by decree-holder 
for privately compounding an offence not compound- ` 


able without previous sanction of Oriminal Court— 


Illegal consideration — Oontract Act (IX of 1872). a. 
23—Criminal Procedure Code (Act V of 1908), s. 
315—Recognizing the receipt a material trregularitg? 
—Punjab Courts Act (XVI of 1884), 8. 70 (1) (a) 
Civil Procedure Code (Act XIV of 1882), 8. 258. è 
A receipt given-by a decree-holder, towards satis- 9 
faction of a judgment-debt, in consideration’ of his 
judgment-debtor compounding an offence not com- 
poundable without the previous sanction of the Magis- 
trate trying the case, is illegal and cannot be 
recognized under section 258, Civil Procedure Code 
1882, either by the Court executing the decree or any 
other Court. The sanction required under section 345 
of the Code of Criminal Procedure, 1898, 18 conpuleory 
and is not a mere formality, and the mere fact that 
the Magistrate would have allowed the parties to 
compound does not mnke the slightest difference in 
the matter and cannot validate the receipt. 
Shah Rahman v. Ismail Khan, 82 P. R. 1904 
followed. GANESHI v. Hassan Din, 93 P. L. R. 1909. 
140 P. W. R. 1909 999 


Quieting of possible law suits is valu- 
able consideration—Hindu law—Jommt family—Com. 
promite by manager binds a minor member. 

e1 Chandavarkar, J. g g 

If the parties to a family dispute effect a compro- 
mise, it is not nocossary in law, to render- the- com- 
promise valid, that either party should relinquish 
his right, becauso the veiy fact that the parties enter 
into a compromise forthe purpose of buying peace 
and avoiding litigation is consideration for the com- 
promise. š ‘ 

Where the manager of a joint Hindu family, with 
a desire to put an end to threatened litigation, enters 
into a compromise, the transaction is for the benefit” 
ef a minor member of the family nud must be held 
binding upon him. 

Per Heaton, J— . if 

The quieting of possible law suits is a consideration 
often a very valuable consideration, and certainly 


“a consideration which might often bo sufficiently in 


the interests of the minor to bind-him in the transac- 
tions which are actually carried outby the managor 
of the family to which he belongs. Bar Rewa v. 
JBTHABAI VITHAL, 11 Box. L-R. 1064 133 


Conspiracy, proof of. 

When a conspiracy between several persons is al- 
leged, it is not necessary for the prosecution to prove 
beforo it can be held established, that each con- 
spirator knew and had personal communication with 
all the rest, because some of them might be inter- 
mediarios. EMPEROR v. Percy Henry Burn, 11 Bom. 
L. B. 1153 - 268 


Construction of contract. geo Cox- 
TRACT. 

Construction of | 
decree based on compromise 

— document. See Do- 


decree—Nortgage- 
1019 





| CUMENT. ~ . .- 
——— grant—Conflict bet- 
ween description of boundaries and that of quantity 
ofland— Statement in contemporaneous document, 
legitimate and to construction 713 
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Construction of statutes—Odject of a 
statute should not be allowed to be defeated. 
To carry out effectually the object of a statute, it 
must be so construed as to defeat all attempts to do 


or avoid in an indirect or circuitous’ manner that_ 


which it has prohibited or enjoined. DEBI PRASAD v. 
Ayie ALI Kuan, 12 0. C. 323 145 
——— Oonstruction of the provi- 

IIIS 





sions of a Code 
se—— 
STATUTES. 
—- ——— Of Wa Jib-ul~arz., See Pre- 


EMPTION. 
—— of WIII. 


See INTERPRETATION OF 


See WILL. 


Contem pt--Summary proceedings—Conspiracy : 


to injure another —Specifio allegations of perjury— 
Opportunity for explanation _ 539 
= Disobeying order of Oourt—Appeal— 

Execution, stay of—Oiml Procedure Code (Act V of 

1908), O. 41 R. 5, sub-rule 3. 

A party who is in contempt cannot be heard whon 
he comes to the Oourt with a voluntary application 
asking for something or for some indulgence. 

Go: dor v. Gordon (1904), P. 163,-followed. 

But simply because a party is found to be in 
contempt, the Court is not bound to deny him 
all assistance or protection, but the Court will act 
in such a manner as will maintain its own dignity 
and at the same time subserve the ends of justice. 

Rwssel v. The East Anglian Ry. (o.,3 Mac. and 
G. 104, 6 Railw. Cas 501; 20 L. J.- (x. sì Oh. 2573 
14 Jur. 1088 ; Clarke v. Dew, 1 Rus. and My. 109; 
Garstin v. Garstin, 4 Sw. ond Tr. 73; 384 L. J. Mat. 
45; 18 W. R. 608; Herring v. Clovery, 12 Sim. 410; 
Chuck v. Creme, 1 Cooper Temp. Cottenham 205 and 

` Cavendish v, Cavendish, (1866) 15 W. R. (Eng.) 182, 





- _ referred to. 


Therefore, whon an appeal has been preferred 
against a decree, the appellant is not precluded 
from asking for stay .of execution because he has 
in the meanwhile failed to carry out the terms of 
the decree. DHARBMAPAL v. KRISTA DAYAL, 100. l. J. 


631 746 


Contract—Agreement by guardian to exchange 
land belonging to minors—Validity of contract— 
Damages, right to. 

Where A and B entered into a contract by. which 

B undertook to get the -guardian of two minors to 

execute a deed of sale to A, and to exchange cer- 


tain lands belonging to another minor for some of' 


A’s lands, and agreed to pay damages if the sale and 
exchange were not carried out: 

Held, that the fact that the agreement did not 
bind the minors did not affect the validity of 
the contract between the parties as to payment of 
damages. KUMARA THEVAN v. KARUTHAYER THRYAN, 
5 M. L. T. 221 5 I 


Agreement to transfer docwments or pay 


money within a fized period— Whether time essence 


of contract—Mercantile contracts. 

The mere fact that, a person stipulated either. to 
transfer certain bonds and decrees in two months or to 
pay the amounts due under them. does not of itself 
show that‘time is of the essence of the contract. 

Obiter dictum: E 

th mercantile contracts time is prima facie of the 
essence of the contract. KUPPUSAMI MUDALIAR ¥. 
Dorarsami Mupatiag, 5 M, L. T. 347 - 1125 
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= Constr uction—Intention of partics—How 
to be gathered. _ 

The Court is bound to give effect to the intention’ 
of the parties to a contract, but that intention 
must be gathered from the language used in the: 
document, and not from any extraneous considera- 
tions. : AZIRAN v. KASIMAN, 10 C. L. J. 488 i 
———-— Sale of. goods—“0. I. F”, meaning of— ` 

Duty of seller, i 

There is no such thing known in law as the sale 
of a right to delivery. 

Ona sale O. I. F. the geller undertakes to ship the 
goods sold on a vessel bound to the port mentioned and 
to deliver the goods on board such vessel by tender- 
ing to the buyer a bill of lading for them together — 
with 8 policy of insurance covering their insurance -~ 
to the port to which the goods‘are to go, and the 
seller must be ready and ablo to endorse the bill of 
lading and to transfor tho policy to the buyer on 
receiving payment of the price. 

It is necessary for the seller to iake such tender. 

Ireland v. Liwngston, (1872) IR. 6 H. L. 895 at 

406; 27 L. T. 79; 4Ì L. J, Q. B. 201, reforred to. 
Keni HAMID v. Toras ALI, 6 LB. R. 144- 1037 


~ Specific performance of contract—Contract ` 
to lease land—Lessor's lease determined by Mumtci- 
pality to whom land belonged— Contract impossibla of | 
performance. 

Plaintiff sued defendant for specific performance 
of a contract to lease land for which he alleged he 
had paid defendant Rs, 600 as advance. Defendant- 
pleaded that he -was -himself a lessee under the’ 
Municipality who had determined his lease and that 
plaintiff was aware of it: 

Held, that as the contract had become impossible of . 
performance by the defendant, it could not be 
specifically enforced. SksHADRI Trenoan v. RAMANUSA 
Trenaar, 6 M. L. T. 875 96 
—_—— y Single and indivisible, entered into 

with two persons—Repudiation by one of the pro- 

misors— Whether entitles- promisee to rescind the 
contract altogether—Personal contract, assi 

ability of 1 0 
— Wagering agak a ARR 


Act (IX of 1872), ss. 2, Cl, 
(g), 65—" Void,” meaning of —Registratum Act 
(III of 1877), 83. 17 (d), 49—Oause of action- cannot 
be based on unregistered lease— Unregistered loase 
acted upon—Conduct of parties—Relation of landlord 
and tenant oreated— Money patd in pursuance of that 
relation—Lease admissible sn evidence to prove right 
of recovery of.money as debt-——Kvidence of “ collateral 

_ purpose ”— Transfer of Property Act (IV of 1882), 
8 107—-Evidence Act (I of 1872), 8. 115—Unregis- 
tered lease—Right to recover money—Kquity - Estop- 
pel—Inen—Charge— Assignment of debt or chose in 
action. 

Under section 3, clause (g) of the Contract Act, an’ 
agreement ia said to be “void” when “St is not enforce- 
able”, that is, whenitsterms being asceriained have 
no legal effect atall. But that cannot be-predicated 
of an agreement which the law declares bas no 











“existence because there is no ovidence of its terms. 


Therefore, an agreement: which is inadmiamble in 
evidence for want of registration, that is, has no ex- 
istence in the eye of law, cannot be said tọ have be- 
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come “void” within the meaning of section 65 of the 
Act, and any money paid under such agreement cannot 
be recovered under that section, after tho agreement 
has been rejected by the Conrt as inadmismble in 
evidence, 

A party to an unregistered lease which is compul- 
gorily registrable, cannot rely on that leaso in sup- 
port of his olaim based thereon, nor can he.prove any 
cause of action alleged to have arisen from it. But 
ifthe parties to it have acted npon its terms, what- 
ever thoy were, if a certain course of conduct has 
been pursued by either party which in point of fact 
constitutes the relation of landlord and tenant bo- 
tween them, and if in pursuance of that relation one 


party to the lease has paid certain moneys to the ` 


other according to its conditions. then that party 
can give the lease in evidence for the purpose of 
proving his right to recover those moneys as a debt 
due from the other party. Such admission of tho 
lease would not contravene the provisions of the 
Registration Act, becanse it would in that case be 


put inevidence not for the purpose of affecting - 


any immovable property, but for “a collateral pur- 
pose”, t.e,, for the purpose of proving a money debt 
arising from the conduct of the parties. 

Section 107 of the Transfer of Property Act does 
not say that xf tho parties to an unregistered lease 
conduct themselves towards each other as if they 
were landlord and tenant and money passes from 
one to the other in pursuance of that condnct upon 
the understanding that it would be repaid in a 
certain event, there shall bo no right to recover 
that money. In sucha oase thomght to rocover 
arises not upon the loase because according 
to law no lease exists, but upon an inde- 
pendent equity arising from the conduct of parties 
and founded upon the law of estoppel in section 1:5 
of the Evidence Act. < 
, The mere fact that the parties to a transaction 
have described it as a “hen” or “charge” cannot 
deprive ıt of its real nature if in substance it is an 
assignment. 

Where a creditor purports to create a lien or charge 
on the debt due to him in favour of another person, 
the words “lien” or “charge” have no meaning ex- 
cept as giving the latter aright to recover the debt 
from the debtor. The transaction is in reality one 
whereby the owner of what m English law is called 
a chose ın action transfers it to another. ARDESIR 
BEJONI SURTI v. SYED BIRDAR ALI, 33 B. 610; 10 
Box. L. R. 1146 - : 804 


——.— 88S. II, 64, 65, 7O—Minor—- 
Sale-—Invalid—Mortgage discharged by purchaser— 
Whether money recoverable—Qunsi-contiact—Necca- 
saries—Lnen. 

One Musammat Ram Piari, a minar, executed a sale- 
deed in favour of the plaintiffs. The plaintiffs paid 
the sale price partly in cash for the mamtenance of 
the vendor, and partly by discharging a mortgage 
on the property which the vendar was bound to 
pay, The registration of sale-deed was refused owing 
to the minority of the vendor. Thereupon “the 
plaintiffs sued to recover the money they had 
paid: Held, that, (1) they could not recover the 
money ‘tho sale to them by the minor was void. 

Mohors Bibee v. Dharmo Das Ghose, 80 C, 539; 
TO, W. N. 441, reforred to, 


peh 
i 
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(2) As they did mot acquire any interest in the pro- 
perty under the void sale, they had no interest to pro- 
tectit; (3) that the payment made by them in 
discharge of the mortgage was nothing more tian a , 
payment by a volunteer, and'that this did not contér 
on them any right to recover the money so paid by 
them from the mortgaged property. é 

(4) That the payment for the maintenance of 4 
minor does not amount to a payment for necessaries, 
and cannot creato any lien in favour of the payer on 
the minor’s property. sHAM LAL v. PIARI LAL, 82 A 25; 
6A. L. J. 947 706 





s. I6 610 


——— 8. 16—Undue influence—Landlord 
and tenant—Exzecution of qabuliyat whereby tenanta 
relinguish the status of inamdars for no considera- 
tion—Burden of proof. B 
Whore it appeared from the terms of a gabuliyat 

executed by the tenants to their landlord, that they 

gave up the status of snamdars and agreed to a 

money rent of double the amount formerly payable 

for the land, and this for no conmderation. 

Held, that the contract was unconscionable on 
the face of it and that the burden of - proving 
absence of undue influence lay on the plaintiff. RAJAH 
or VENKATAGIRI v. Racwapoopy CHINNA, 6 M. G T. 


204 | 1114 


—_— S. I 6—Contract Act Amendment Act 
(VI of 1891), 8. 2—Undue anfluence—Presumption 
against landlord. 

Thore cannot be any such general presumption 
that alandlord can so dominate tho will of his tenants 
as to induce them to make an unconscionable bargain 
in his favour so as to cast on him the burden of prov- 
ing that the bargain was not induced by undue in- 
fluence, E 

Per Ryves, J.—It is incumbent on a party who 
seeks to avoid a contract on the ground of fraud or 
undae influence to give in his pleadings full parti- 
culars of the circumstauces on which he relies as the 
basis of his plea; and it isnot enough to assert that 
fraud or the like vitiated the contract. 

Gunga Narain v. Tiluck Ram, 15 O. 588; 15 LA. 119, 
followed. PRomopa Natu v. KINOO Mortan, 8C. L. J. 
185; 18 O. W. N. 167 495 


S. 23—Ilegal consideration— 
Compounding ^ non-componndable offence without 
sanction of Conrt 99 
— - $8.37, 39 and 43—fontract, 
single and indivisible, entered into with two persons 

—ftepudiation by one of the promisors— Whether en- 

trtles promisce to rescind the contract altoyether—Per. 

sonal contract, asstgnabiity of. 

Where a person enters into a single and indi- 
visible contract with two persons, and one of the 
latter afterwards repndiates the contract, their la- 
bihty, though several, being also joint, the promisee 
is entitled to rescind the contract as against both. 

A contract that is founded on. personal confi- 
dence between the parties and which in tho contem- 
plation of tho parties cannot be perforsnod by a 
deputy, cannot be assigned. OHOKKALINGAM CHETTIAR 
v. SRINIVASA PaTHER, ld M: L. J. 28,5 M. L. TIBO 


s Sa, 39, 43 170 
5. 49 977 
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ss. 64, 65—Mortgage dis- 

charged by purchaser from minor— Whether mone 
«recoverable ~ 4 706 

ag Akan 804 


-w — 8. 69—Hindu reversi mer paying 
Government revenue in respect of eatate held by widow 
Right to recover from widuo— Interested,’ mean- 
o ing af. - 4 i 
The next reversioner of a Hindu widow is inter- 
ested in the payment of revenue’ in respect of her 
estate within the meaning of section 69 of tho Con- 
tract Act. He is, therefore, entitled to recover from 
the widow the amount: paid by him on account of 
such revenue, BAMBASIVA AIYAR v. SRETHALAESHMI 
AAL, 19 M. L. J. 381 - 62 


—————— 8. 69—Attachment of -property 
before judgment by vendor's creditor —Payment by 
purchaser to velease property from attachment —Sut 
“by purchaser to recover money so paid from vendor— 

_ “Interested in the payment of money.” 

Where property sold to plaintiff by defendant was 
attached before judgment ina suit by the latter’s 











8. 65—Unregistered lease - 


creditor, and the plaintiff paid the amount and got ` 


| it released : 

Held, in a suit by plaintiff against defendant for 
recovery of the amount so paid, that plaintiff was a 
person interested in the payment of money’ within 
the meaning of section 69 of the Indian Contract Act 
and was ontitled to be re-imbursed by defendant as 
theře was reasonable apprehension of loss or in- 
convenience and even detrimont assessable in money. 

Tulsha Kunwar v. Jageshar Prasad, ‘293 A. 563; 
A. W. N. (1906) 114; 3 A. L.J. 872, Vaikun- 
tam Ammangar v. Kalliparan Aiyangar, 28 M. 512, 
Vaikuntam Ammangar v. Kalliparam Iyangar, 26 M. 
497, Dulichand v. Ramkishen Singh, 7 O. 635 at p. 648; 
8 I. A. 93, Boja Sellappa Redd: v. Vriddachella Reddi, 
80 M. 85; 16 M. L. J. 569; 1 M. L. T. 828, -referred to. 
BUBRAMANIA IYER v. VENGAPPA REDDI, 19 M. L J 750 

| 1083 
—- 8. 70—Morigage discharged by 
purchaser from minor—Whether money recover- 
able ` ' 706 
Sa 73—Breach of contract—Failure 

to supply goods according to contract—Measure of 
_ damages, _ A - 

Where defendant failed to supply goods to the 
plaintiff, for which a certain price was agreed upon 
according to the terms of a contract between them, 
and the plaintiff sued for damages’ for breach of 
contract by the defendant: ; 

Held, thatthe damages the plaintiff was ontitled 
to was the difference between the contract price 
and the market price of similar goods atthe time 





when the contract was to be performed. Hassan | 


Kassix v. ASIATIC PETROLEUM Co, 6 M. L. T. 216 


; . 1124 
——— 8. 73--Probable result 1160 
= S. 74 Exception 607 


*—————— 8. 74—BStipulation by way of 

penalty—Agreement to pay enhanced rate of interest 
from date of bond in case of default—Reasonable com- 
pensation, A 

é stipulationin a bond for payment of an enhanced 
rato of*interest from the date of the execution of the 
bond, in case of failure to pay-she principal and 
interest at's certain rate within the time specified, 
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` ig a stipulation by way of ‘penalty within the meaning 


of section 74 of the Contract Act and in sucha case 
Interest at the same, instead of at the enhanced, rate 
isa reasonable compensation. - 
Rameswar Prasad Singh v. Rai Sham Kishen, 200. 
48, followed. ‘ ‘ 
Kula Singh v. Po Thaung, U.B.R., 1897-01,II, 333; 
Nait Ram v. Sub Dat, 6 A. 288; Detubhai Ebr him 
v. Abubaker Moledina, 12 B. 242, referred to. DERA 
Marr v. NGA Sauna, U. B. B. ‘IT, 1909, Contract, gz a 





_ S. 74—Covenant to pay interest at 
75 per cent. tn default of payment of any one instal- 
_ ment—Penalty. are 

-- Where the defendant a; to pay ‘a debt by 

monthly instalmonts of Rs. 10 each and further agreed 

to pay the whole debt with interest at 75 per cent. 


- in case of default in the payment of any ono instal- 


ment and he made a default : = 
~ Held, that the provision to pay interest at the sti- 
pulated rate was nota penalty within the meaning 
of section 74 of the Oontract Act. ` 
Interest at the rate of 75 per cent. was allowed 
where there was nothing to show that the defendants 
did not enter into the contract with their eyes 
wide open or that any undue advantage was taken 
of thent. PERIATHANBI UDAYAN v. ANGAMMAL, 19 M. 
L. J. 630 725 





— $S. 74—Deposit of security—For- 
feiture on breach of contract—Penalty. ` 
Where a certain sum is deposited as security for 

the performance of à contract, the forfeiture of the 

sum on breach of the contract is not a penalty and 
will not bo interfered with if the amount is reason- 





_ able. 


Manian Patter v. The Madras Ry. Co., 29 M. 118; 
16 M. L. J. 87, followed. BINGER Manuraorugine Co. 
v. Raza Prosan, 86 O. 960 aay 18 
——_———_ 8. 82, 83 1147 


ss. 99, 17 1-—Stoppage in tran- 
sit--Up to what time transit continues- Unpaid 
seller's right to insist on marshalling of assets by 
-ereditor—Principal Factor—Lien. 

| When a place is fixed- by the directions given by 

the buyers to the seller ‘as the ultimate destination 

of the goods and a fortiori if thero is an” express 

stipulation as to their destination in the contract of 








. sale, the transit is not at an end until the goods reach 


that place. _ . 4 
- It is a general rule-that when goods are sold to 
be sent toa icular destination named by the 
vendes, the right of the vendor to stop them con-- 
tinues until they arrive atthat place of destination. 
Apart from any special agreement between a 
principal and his factor; the factor-has only a lien on 
goods actually received into possession for advances 
made by him to the principal. a BE 
An unpaid seller hasthe equitable right of insist- 
ing on marshalling the assets, that is to say, of 
forcing the creditor to exhaust any other securities 
held by him towards satisfying his olaim before ` 
- proceeding on the goods of the unpaid seller. BAPUJI 
Sorassi FRANJI v. OLAN LINE STRAMERS, LTD., 11 Box. 
L. R. 1250 56I 
— ss. 108, 178, 179, interme- 
tation and object of—Power of pledge —“ Possession,” 
meaning of, Od 





, 
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In India, the powers of sale are more restrioted~ 
than the powers of pledge. For the purpose of 
giving a good title by salé, the possession must have 
been with the consent of the owner; for the purpose 
of making a valid pledge “all that is necessary 
is that the possession shall not have been ob- 
tained from the owner or the person having the 
lawful custody of the goods by an offence,or by fraud. 

Section 179 of the Cuntract Act has-been framed in 
the interest of the bona fide pledgee; it covers all 
cases of de fucto possession of such a kind that in 
accepting the pledge from the person having that 
de facto possession, the pledgee could not reasonably 
be supposed to know that he was advancing money 
on another man’s goods. 

Seotions 108, 178, 179 are not meant to protect the 
owner but the bema fide buyer or pledges. si 

The possession contemplated in section 178 is not 
juridical possession’ but somothing a good deal’ 
short ofit. All thatisroquired is that it shonld 
not have been obtained by an offenco or by fraud. 

Possession may roughly be divided into three main 
divisions: Detention, imperfect or qualified possession, 
and perfeot or qualified possession. Itis only the 
doubtful cases of imperfect or qualified possessfon 
which fall within the scope of the section above referr- 
ed to. Qualified possession is that kind of possession 
to which the law has always attached the right to pos- 
Bessory remedies. 

A warehousoman, who has his own jettas and go- 
downs completely under his own control, , who may 
put locks on his doors, who might, ifthe goods de- 
porte’ with him wero wrongfully teken from him, 

ring an action for their recovery, is certainly “in 
possession of those goods as long as they remain 
in his charge.” 

Hil v. Simpson, (1801) 7 Vesey 152; Wilkinson v. 
King, (1809)- 2 Camp. 385; Pickering v. Busk, (1812) 
15 Bast 33: 13 R. R. 816; Cole v. The North Western 
Bank, (1875) L. R. 100. P. 364, referred to and ex- 
plained. 

Greenwood v. Halquette, 12 B. L. R.O. C. J. 
42; Cooper v. Willomatt, (1845) 1 C. B. 672; 14 L. J. 
O. P. 219; 1 Jur 598; Biddomoyee Dabee v. Sittaram. 
40 497; 3 0. L. R. 398, Shankar v. Mohonlal, 11" 
B. 704 at p 705; Le Geyt v. Harvey, 8 B. 50!; Seager v. 
Hukma Kessa, 2 Bom. L. R. 458; 240. 458, Naganada 
Davay v. Bappu Chettiar, 27 M., 424, explained and 
dissented from. NANDLAL THAKERSAY v. BANK oF 








Boxsay, 11 Bom. L R. 926 652- 
— S8. 118, 119 11 
ZE s. 171” 561 
—— —— ss. 178, 179 652 
—_—— — s. I 1151 











-— 8. 195—Agent employing com- 





petent sub-agent—Liability of agent 1160 
— ss. 196, 199 513 
8. 217 398 





— 8. 230 (3)- Principal and agent 

— Contractor employed by agent todo work for prin- 

cipal—Payment for work done to agent by principal 

for Ri a ee right to sue agent—Rul- 
ang Prince, surt against—Limitation Act (XF of 187 

Sch. LI, art. 56. IED 

A contractor engaged in British India by the agent 

of a Ruling Prince to do work in his State is not 

, competent to sue the Prince for work done by him 
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when permission to sue has been refused by Govern- 
ment. But where the agent has been paid up by the 
Prince the contractor has a good cause of action 
against the agent and his suitia governed by article 
56 of the second Schedule of the Limitation Ao? 
ABDUL ALI v. Von GOLDSTRIN, 14 P. L. R. 1909; 79 
P. W. R. 1909; 74 P. R. 1909. : 902 


e 
— 8. 223 (10)—Partnership—Dis- 
solution by death of a partner who is member of jount 
Hindu family—Limitation Act (XV of 1877), s. 19, 
Beh. II, art. 106—Acknowledgment—Accounts, suit 
for, after dissolution of partnership—Evidence Act (I 
of 1872), ss. 78, 86, 92—Eutdence—Oral evidence as 
to contents of a document. 


In tho case of a joint Hindu family carrying on a 
trading business, the ordinary rules of partnership do 
not apply in toto; the concern must be governed also 
by rules of Hindu Law, and one of such rules would 
be, that the death of one member of the family can- 
not operate to dissolvy¢the family partnership. But 
whero a partnership is composed of certain indivi- 
dual, members of a joint Hindu family and outsiders, 
the relations of the parties are governed by the 
ordinary Law of Contract and not by Hindu Law. 


Anant Ramy. Channu Lal, 25 A. 378; Sokkanadha 
Vannimundir v. Sokkanadha Vannimundar, 28 M. 844, 
relied upon. 
~ Bomo of the members of a joint Hindu family 
entered into a partnership with outsiders by a deed 
of partnership. The deed did not show that the 
members of the family were acting on behalf of the 
family. i 

It was contended that on the death of one of 
the members of the family the partnership was 
dissolved: 

Held, that the contention was valid. 


Held, also, that no extraneous evidence was admissi- 
ble to prove that the members of the family were 
acting on behalf of the family in the concern and no 
in their individual capacity. 

A suit for accounts after the dissolution of a part- 
nership is governed by article 106 of the second- 
Schedule of the Limitation Act. 

Copios of documents, required by section 78 or 86 
of the Evidence Act to be certified, are not admissi- 
ble in evidence when they are not duly certified. 

The Chief Court held that the several acknowledg- 
ments relied on by the plaintiffs did notextend the 
period of Jimitation as they did not fall within the 
purview of section 19 of the Limitation Act. RAM 
Persan v. RatTan Craxm. 87 P. L. R. 1909 929 
Contribution, suit for—Agra Tenancy Art (II 

of 1801), s. 197—S8uit for contribution cannot be 

treated as a suit for settlement of accounts. 


In a suit for contribution towards the amount of a 
joint decree for arrears of revenue all that the plain- 
tiff can claim is the amount, if any, which he has paid 
on acconnt of the decree in excess of his proportion- 
ate share of liability. Any other amount which may 
be due to him from the defendants cannot bee brought 
into account in a suit for contribution. : 

Under section 197 of the Agra Tenancy Act, 19%, 
the Oourt cannot treat a suit for contribution as a guit 
for settlement of accounts. Krys BEHARI LAL v. 
KISHAN BEHARI LAL 491 
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suit for—Decrec. passed “against 
plaintiff and defendant—Payment of decretal amount 
by plaintif—Right to claim contribution from defen- 
dant, an 








After the passing'ofa decree in a partition suit a 
deoree was passed binding the plaintiff and defendant, 
Poth parties to the partition suit, for’ a debt due 
by them. Plaintiff paid the amount of the decree: 
Meld, that plaintiff's right to claim contribution from 
the defendant in respect of such payment arose on 
the date of payment, and that the partition decree 
was no bar to such claim. PuNoHAPAGESA v. SUBRA- 
MANYA, 19 M: L. J. 487 872 


guit for—Mortgage—Sale of 
mortgaged property to diverse vendees—Sale of 
property in execution of mortgage decree—Pay- 
ment of mortgage by one vendee to save propert 
—Suit for contribution by that vendee 104 


Conversion, essenée of—Intention of convertor -— 
.Demand and refusal -Denial of owner's title. ` 


Conversion arises in one or two main ways, first, 
by a wrongful taking. buf more commonly by a 
wrongful detention. Where the person charged with 
conversion has exercised over the goods dominion 
inconsistent with tho ownership of - the right- 
fal owner, thon there hasbeen 8 conversion from 
that moment. ; 

Oonversion really depends upon the intention of 
the converter, until intention has been given effect 
to by some definite act which is in fact a 
conversion. ' 

It is the intention of the converter that fixes him 
with responsibility, not the mere accident of the 
time at which the true owner may happen to come 
down upon him, g 

There may be conversion before any such act as 
actually passes the property to another, or changes 
or destroys it. It is immaterial whether the act takes 
‘place before or after demand, provided the intention 
18 clear. ` 

Assertion of dominion, inconsistent 
dominion of the lawful owner, is the essence of 
conversion and that again hos to be ascertained 
by intention either shown in conduct or expressly 
avowed. i 4 

Demand and refusal is only evidence of conver- 
sion, when the demand is made while the goods are 
in the possession of the defendant. A flat and false 
denial of ever having had the goods is as good and 
conclusive evidence of conversion, as a refusal while 
the goods are in the defendant’s possession. 

Though demand and refusal is good evidence of con- 
yersion, conversion itself is apart. 

The Union Oredtt Bank Ltd. v. The Mersey Docks 
Board, (1899) 2 Q. B. 205; 68 L. J. Q. B. 842; 81 L. J. 
44, Foster v. Stewart, (1814) 3 M. and 8. 198, 
referred to. NANDLAL THAKERSEY v. BANK ov Box- 
BAY, 11 Box. L. B 926 2 








~ Convictlon—Acoused summoned for criminal . 


trespass but convicted also of mischief and assault 
— Legality : 352 
Costs —Mortgage — Foreclosure suit — Mortgagee 
put in possession— Costs of suit recoverable from 

$ ‘mortgagor personally ` 


4 < 


7 GENERAL iNDEK. 


«- (v) (0) or (e) of the Court Fees Act. 


with the ` 


` amount of Court-fee payable, no 


` 


"> 4205 
Costs—concld. 


Guardian ad litem of a lunatic filing an un- 
necessary and unsuccessful appeal—Guardian not en- 
titled to recover costa of such appeal from lunatio’s ' 
estate. x ok 
If a guardian ad litem ofa lunatic chooses, upon 

his own responsibility, to file an unnecessary and 


‘ unsuccessful appeal, he must take the consoquences 


to the extent of having to bear personally the 
costs-of the appeal incurred by bis authority. Such’ 
a guardian usually gets-his costs out of the estate 
of tho lunatic whom he represents, if he does not 
recover them from the plaintiff, but if he takes 
upon himself to appeal against a decree passed 


“against the lunatic, he puts himself in the position 


of anext friend and ceasos to occupy the position of & 
mere passive guardian ad litem, SHAPURJI v. MONOSSEH 
Jacos, 11 Box. L. R. 1011 107 
—— Usual rules 
—— Defendant offering sum considerably less 
than due in full satisfaction—Refusal of plaintiff does 
~' not disentitle him to costs.” 
F Where a defendant offers a sum, which is a great 
deal less than whatis due to the plaintiff in full 
satisfaction ofthe claim and the plaintiff refuses 
toaccept itin full satisfaction, though he is ready 
to receive it as a payment, the refusal of 
plaintiff does not disentitle him to the costs for the 
claim finally decreed. Drega MALL v. NGA BAUNG, 
U. B. B. 1907-09, Contract, p. 17 ` 820 


Court~fee—Letters of administration—Joint 
Hindu family—Ancestral property 
—— Suit for ejectment of mortgagor by vendee 
from mortgages -Oourt Fees Act (VII of 1870), 8. 7 
(0) (c) and (e). 
A suit for ejectment of mortgagor by the vendee 





-from the mortgagee, entitled to sell the property with- 


out the intervention of Oourt, isa suit for possession 
and is liable to ad valorem Oourt fee under section (7) 
Mı Nan Mra v. 
Nea Hwi, U. B. R, 190709, 1, Mortgage p. 5 755 
— --Suit tó enforce decision of sayadaw ejecting 
defendant from monastery —Court-fee should be levied 
on the value of property sought to be recovered. 

A suit to enforce a decision of the sayaduw, given 





| under the authority of the Thathanabaing and his 
_ Council, ejecting defendant from the occupation of 


a certain monastery, is liable to ad ralorem Court- 
fee on the value of the property sought to be ree 
covered from the defendant. 

U Teza v. U Pinnya, U. B. R. 1892-06, II, 59; Shin 
Kuthala v. Shin Sanda, U. B. R. 1907-08, IT, Buddhist 
Law, Ecclesiastical, page 1, referred to. U THI HA v. 
U THUDATTHANA, U. B. B. 1907-09, Buddhist Law 
Eccl. p. 6 8I5 


Court Fees Act (VII of 1870), s. 5— 
—Tawing Officers decision—Determination of the 
amount of Court-fee final—Tawing Judge's power to 
interfere—Jurivdiction. 4 - 
The decision of a Taxing Officer, determining the 

matter how he 

arrives at his conclusion, is final, and the Taxing 

Judge has no jurisdiction to interfere. . ` 
Badri Prasad v. Kundan Lal, 15 A. 117; 

Balkaran Rai v. Gobind Nath Tewart, 12 A. 129, 

(F. B.), followed. Koer Karan Sixau v. Gopal RAI 

6 A'D. J. 972; 82 A. 59 123 
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- ——- 8: 7 iv (b), ands. 7v 
—Bu:t for partition and separate possession of joint 
‘Jamily property—Jurisdic‘ional value, 


A suit to obtain by partition a sare of joint family 

. property, consisting of lands, honsos and movables, 
the value of which can be stated in terms of money, 
sig a suit for She possession of property and such a suit 
cannot bo brought within the meanmg of section 7, 
tu (b) of the Court Fees Act, which is intended merely 
for suits to enforco an abstract right “to share in 
any joint property.” That clauso refors to a suit to 
enforce the right to ‘share’ in any property, not the 
right to ‘ashare’ in property. Therefore, a suit 
for separate possession by partition, fallst ler section 
7, v, and its market-value determines thej, 'dictional 
valuo. DAGDU SAKHABAM v. TOTARAM N YAN, 11 
Box. L. R. 1074; 83 B. 68 
`“—— Sa TM 


s. 7 (v), (c) and (e) 
(Y), (C) ( oa 


—— §. 17— Distinct subjecte,” 
meaning af—Suwit on xeveral _promissory-no’es ere- 
cuted for different advances or for ons balaxce em- 
braces distin t auhjects, 

Where several promissory-notes havo been made on 
different dates bya debtor in favour of the samo 
payee in respect of the sums advanced by tho latter 
to the former on, different dates and the payee brings 
ono suit against the maker in respect of his claim 
upon all the promissory-notes, such suit embraces 











distinct subjects within the meaning of section 17 of, 


the Court Fees Act. 


Where the balance of an account has been struck 


-and in settloment of the account, the debtor on one 
and the same date makes in favour of his creditor 
soveral promissory-notes payable on demand for sams 
amounting in the aggregato to the balance so found 
to be duc from him and the payeo thereafter brings 
one suit against the maker in regpect of his olaims 

` upon all the promissory-notes, such a suit embraces 

` soveral distinct subjects within the meaning of seo- 

tion 17 of the Act. 
The words “distinct subjects’ in section 17 mean 
distinct causes of actions ` 
It is not necessary that a suit must fall under more 


than one of the categories of suits mentioned in sec- | 


tion 7 bofore ıt can bo said to embraco distinct causes 
of action. 

Chama'li Rari v. Ram Dai,1 A. 652; Parshotam 

Lal y. Lachin im Das, 9 A. 252; Ramchindra v. Antaji 

| Bom. P. J. 1887, at p 271; Reference under Court Fess 

~ Act, 1870, 16 A, 401; Chand Kaur v. Partab Singh, 

16 0. 98; 15 1. A. 156; Blulohand y, Shir Charan, 2 A, 

676 ; Chedi Lal v, Kirath Chand, 2 A. 682, relied upon. 

- Kishori Lat Roy v. Sharut Chunder Mozxmdar, 8 0. 

593; 10 C. L. R. 359, not followed. PERCHIAPPA OHETTY 

v. Po Kin, b L. B. R. 94 F. B. 289 


S. 19,1 (I), Sch. HI— 

~ Letters of Administration—Joint Hindu family— 

Ancestral property—Stamp duty—Probate and Ad- 
ministration Act (V of 1881), ss. 3, 4, 23 and 77. 

` Where the son of o deceased undivided father 

applied for Letters of Administration to the estate of 

the deceased: Held, that it could be granted- only on 

payment of the requisito stamp duty on the share of 

~ the deceased, as tho property was not held “in trust 








INDIAN GASÈS, 
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not beneficially or with general power to confer ‘a 
beneficial interest” referred to in Annexure B to Sch. 
IT of the Oonrt Fees Act. - 

In the goods of. Pokurmull Angur Wallah, 28 C. 
980; 10. W. N. 31; Collector of Kairu v. Chunilal, 29 
B. 161; In re Swaminatha Aiyar(unreported), dissented 

a + 

Held, further thatit wag not “other property not 
subject to duty” referred to in the said Annoxure., 

In the case of Brindabhun Ghose, 11 B.L.R. App. 3% 
19 W. R. 230. Inthe goods of Fooschman, 20 C. 575, 
followed. _ 

PerMiller, J.—The Applicant was entitled to Letters 
of Administration under section 28 of the Probate and 
Administration Act, as the joint family property, pas- 
sing by survivorship was “property of the deceased”. 
within the meaning of section 4 of tho Act and as 
such included in the terms “property and credits” in 
section 77 and the word “estate” in section 3. Dasu 
MANAYALA Onxtry, In re, 6 M. L. T. 286; 19 M L J. 
591 : 1064 








— 8. 28—Limitation Act (XV of 
1877), s. 4—Crvil Procedure Code (Act XIV of 1882), 
38. 48 to 52 and 64 (b)—Plaint insufficiently stamped 
filed within limitation—Deficiency made good after 
limitation—Suit not barred—Ineufficiently stamped 
plaint not void ab initio—Word “validity” in 8. 28 of 
Court Fees Act t3 confined to that Act—Court Fees 
Act not intended to supplement the Limitation Act. 


When a plaint is presented on a paper insuffi- 


ciently stamped, within the presoribed period of 
limitation and time is given by the Court, nndor 
section 54 b) of the Code of Civil Procedure, to make 
good the deficiency, the suit is not barred, if the defi- 
ciency is supplied within the timo fixed by 
the Court but after the limitation period hag 
oxpired. 

The validity of a plaint for the purposes of sec- 
tion 40f the Limitation Act is not dependent on 
its validity for the purposes of the Court Fees Act. 

The word “validity” in section 28 of the Court 
Fees Act is confined tothe purposes of the Act in 
which it is found. 

A document purporting to be a plaint and drawn 
up substantially in accordance with the provisions of 
sections 48 to 52, Oode of Civil Procedure, isa plaint 
whether it is stamped or not. If it-is not sufficiently 
stamped it is a plaint bat an imperfect plaint ; it is 
not void ab initio, 

So far as Oivil suits are concerned the plaint of the 
Limization Act is the plaint prescribed by the Code 
of Oivil Procedure for the institution of a suit. z 

It was not the purpose of the Court Fees Act 


to supplement the provisions of the Limit- 


ation Act.” GAVARANGA SAHU v. BOTOKRISHNA PATRO, ` 


503. 


62 M 305; 6 M. L. T.7129 F. B. 


~ S. 31—Order directing accus- 
ed to re-pay to the complainant the Court-fee paid 
on the complaint—Levying amount of Court-fee in 
addition to penalty —Power of Appellate Court to set 
aside order. : : 

An order under section 31 of the Court-Fees Act, 
directing the accused, who was convicted of a non- 
cognizable offence, to re-pay to the complainant the 
fee paid by him on the complaint, does not form Part 








of the sentenco passed on him for the offente. It ` 
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is not competent to the appellate Court to set 
aside the order under section 31, Court-Fees Act 
Emperor v Karuppan Pilar, 20 M. 188, 3 Cr. L J 460, 
-and Madan Mandul v. Haran Ghose, 20 U, 687, applied. 
EMPEROR v, MADDIPATIA, 5 M L T 223° - Ti 30 
- ch. Wl 1064 
Court of Wards—wNotice of claim against ward 
we —Cer tificate—Revision--Material wrregularity—Pun- 
jab Court of Wards Act (Il of 1908), 98.9, 11, 12, 
20, 26 to 20, 81 (2) and 34. i 
e° The provisions of sections 26, 27 and 31 (2) of ihe 
Punjab Conrt of Wards Act IL of 1903 are imperative 
and must be strictly comphed with bythe claimant 
: and by the Civil Court (taking cognizance of his 
claim), as the case may be; and unless a certi- 
ficate mentioned in section 81 (2) is produced by 
him, the suit cannot be proceeded with, and the con- 
sequences specified in section 29 of the Act will follow: 
The Civil Court is not only justified but is bound 
to stay the proceedings until the said certificate is 
produced and it cannot be dispensed with merely on 
the ground that the Deputy Commissioner concerned 
has otherwise acquired knowledge of the nature and 
the particulars of the claim. 
Section 31 (2) equally applies whether the suit has 
been instituted while the Deputy Oommissioner oon- 
“ corned is making inquiry under section 11 and has 
taken temporary charge of the property of the future 
ward under section 12 or after the same has actually 
come under the Superintendence of ‘tho Court of 
Wards according tothe provisions of section 9 of Act 
II of 1908. 
Anorder of a Deputy Commissioner, refusing to 
t a certificate of the description referred to in 
section 81 (2) of the said Act, cannot be questioned 
on the ravision side by the Chief Court, but can only 
be dealt with by the Fmancial Oommissioner as the 
Court of Wards under section 84 of the Act. KANDA 
Rax v. MUHAMMAD Nawaz Kuan,. 142 P. W. R. Pe 


6 P. R. 1910 
Act (Pun ap qi of 1903), 
8s. 9, I I, 12, 20, 26to 29, 31 Sia 


. Criminal Law — Oonviction—Magistrate convict- 
ing accused not according to his own consctence— 
_ Conviction bad. . - 
Where a Magistrate convicted the acoused not ac- 
cording to his own conscience, the conviction was set 
aside as illegal. MUNSHI v. HMPEROR 42. 
Criminal Procedure Code (Act Vos 


1898), S. 3 ; 
= ss. 62, 143, 190, 
Report—Tranafer of case 

















191, 528 (3)—Police 

—Notice. Sete ty aoe 

Under section 190 t), the term Police Report does 
not necessarily mean only a-chalan, but inoludes 
also a Report by the Police under section 62 of the 
Oode of Criminal Procedure, 1898. Olause (c) of the 
former section cannot possibly cover a case of infor- 
mation derived from the Police and does not oblige a 
Magistrate to proceed under section 191 of the Code 
and ask -the accused whether he consented to be 
tried by him. 

The rule that notice should be given before a 
criminal case is transferred at the instance of a party, 
does not apply where the District Magistrate suo moto 
withdraws it to his own file or transfers or re-trans- 

¢forg it from one Court to anothor under his control. 


GENERAL INDEX. 


_ Was legal. 


o 
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Under section 528 (3) ‘reasons’ for transfer should 
be recorded; but omission to record reasons does not 
nocossarily vitiate the ordor of transfer and the 
superior Court can call for tho reasons. ABDULLAH Ve 
Emperor, 35 P. W. R. 1909, Or ; 3 P. R. 1910 On 

< 1025 
Tama 88, 75, 76— Warrant of 
urrest—Endorsement for bail—Date fixed fur ap- 
pearance of accused— Warrant remains ia force ajter 
expiry of date— Lapse of bail. 

A warrant was issued with a provision endorsed 
for bail to be taken fof the appearance of tho acoused 
on October 26. He was arrested on the same warrant 
on the 29th: í 

Held, that the date fixed for the appearance of the 
accused having past, the direction to take bail lapsed, 
but the warrant itself did not lapse, and the arrest 


Sections 75 and 76 of the Oriminal Procedure Code 
must be read together. Section 76 (1) is. permissive. 
RANSHAN SINGH v. Exrrerog, 13 O. W. N. 1091 3I 
—— 8S. 76 3I 








— c — 8. 106—“ Offence involv- 
ing breach of peace” meaning of—House trespass is 
not an offence involving breach of peace—Penal Code 

(Act XLV of 1860), s. 448. 

_*An offence involving'a breach of peace” in seo- 
tion 108, Criminal Procedure Code, means an offence 
into which breach of the peace necessarily enters 
as a constituting element. An offence of which breach’ 
of the peace is not a necessary ingrediont but the 
facts found show that in committing the offence 
the accused did acts involving a breach of peace is 
not included in the meaning of the above expression, 

Muthiah Chetty v. Emperor, 29 M. 190 ;3 Cr. L. 4. 
461, followed. S 

Tarin: Charn Mundle v, Gourhant Biswas, 10. Wa 
N. 25, dissented from. 

An offence under section 448 of the Penal Code is 
not an offence of which breach of peace is a necessary 
ingredient. PATTAMBI MOIDEEN, In re, 19 M. L. J. 66; 
4 M. L. T. 468; 9 On. L. J. 88 616 


S. I 1O—Security for good 
behaviour—Charge of dacoity—Definite charge—Want 
of sufficient evidence. . 

Some persons were charged of dacoity. The charge 
failed for want of sufficient evidence. But the District 
Magistrate upon Police information and upon evi- 
dence onthe record took proceedings against some 





-of the aconsed under section 110 of the Criminal 


Procedure Code and bound them over to be of good 
behaviour: Held, that the order of the Magistrate 


< under the circumstances was good. 


Alep Pramanik v. King- Empe'or, 11 CO. W. N. 491; 
6 Cr. L. J. 191, distinguished. Ras KARAN v. EMPEROR, 
6 A. L. J. 961; 32 A. 55 ; 709 
— S. 110—Separate trial 

—Conduct before previous bond. 

In cases under section 110, Criminal Procedure 
Code, each accused is entitled to an entirely indepen- 
dent examination of his own case. 

To take up facts against,an accused of dates older 
than the previous security bond is against law and 
justice and cannot be made ground for fresh pro- 
ceedings. BAHADUR SHAH V, EMPEROR, 25 P. W. R 
1909, Os. ı 4 P. R. 1910, CR 149 P. L. R.1909 434 
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- 8.110, cls. (a) and 
(f)—Acevned, father and aons—Oompleoity vf each— 
“base of associatwn—Bad lıvelthood— Evidence of 
general repute. 
In a bad livelihood case under section 110 of the 
Oriminal Procedure’ Oode, where it was established 
that the accused, fathor and sons, were formed into 


a gang, and the evidence against them all was the. 


samo: Held, that it wasa clear caso of- association 
and one in which the evidence could rightly be dealt 
with together, and no mmnute enquiry into the com- 
plicity of each of the accused individually was neces- 


sary. 
` Where evidence is admissible and haa been admitted 
to show that a man is a habitual offender under other 
clangses of section 110 and is also being tried under 
ol, (f), it isa mere inference of fact from the nature 
of the offences whether he is a dangerous and des- 
.perate character or nat. 
~ Wahed Ali Khan v, Emperor, 11 0. W. N. 789, 6 Cr. 
L. J. 1, referred to. 4 ' < 
Akhoy Kumar v. Queen-Em)ress,5 O. W. N. 2-49, 
“explained. PARABULLA v. Exprnor, 13. 0. W. N. 244 


10 
rere ss. 112, 118, 122 
—Becurity for good behaviour—Respectable” or 
“suitable” sureties, meaniny of—HMagistrate’s know- 
ledge of his sub-division—Bad character of the in- 
habitants of a village— Rejection of sus eties. 
Where an accnged ia ordered to execute a bond 
-with “respectable or suitable” sureties, the Magis- 
degree of 








trate may fairly demand a reasonable 
social importance and influence in thé sureties, and 
‘if it be found on proper inquiry that the income 
of any surety offered is such as to make it reason- 
-ably certain that he does not possess that degree 
‘of social importance and inflnence, suoh surety may 
‘be rejected. What the standard ‘of respectability 
should be in any particular cage 
the Magistrate to determino. 

A Magistrate is justified in using and applying 


his. knowledge of his division when acting under’ 


*section 122, Criminal Procedure Code, 
that the inhabitants generally of a 
bad character, he.is justified in rejecting as unfit 
any such inhabitant who may be offered as a surety 

' „provided that he records his reasons for doing go. 


and if he knows 
Village bear a 





Exprxon v Dix MUHAMMAD, 8 S. L. R.168 1 153 
: 8.118 1153 
— 8s. 119 and 437— 








Order of discharge under 3. 119—District Magistrate’s 
order for further inquiry under s, 437—Applicability 
of 8. 437— Ju) isdiction— Meaning of ‘discharge’. 
Where a Sub-Divisional Magistrate after hearing 
the defence, discharged the accused under section 119, 
Oriminal Procedure Code, and the District Magistrate 
acting under section 437, ordered further inquiry: 
Held, (1) That the District Magistrate had no juris- 
diction to make the order. (2) That when an accused 
, porson by ovidence adduced on his behalf satisfles tho 
Magistrate trying him that he ought not to be 
convicted, the Code does not’ contemplate a further 
inquiry by order of a superior Magistrate. (8) That 
the word ‘discharged’ in” section 487 is equivalent 
_ to ‘discharged’ within the meaning of sections 209, 
. 258 and 259 of the Code of Criminal Procedure 
and the term ‘discharge’ ns usod imsection 119 ig 


y 


. INDIAN OASES. 


- or 


must be left to’ 


-prison. It cannot inflict 


. 
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VELU TAYI AMMAL v, 
T. 188; 88 M. 85 - 
- 1057 

S. 122 - 1153 
8. 122-— Surety for good 
behaviour—Meaning of “unfit” —Magistrate's discre- 

tion—High Courts power of interference. < 

Per Woodroffe, J.—The Magistrate has to\determine 
under section 122 of the Criminal Procedure Codo, 
in. each caso whether a person offered as a surety, ® 
is a fitor unfit person. The Legislature has not 
particularised any kind of unfitness, but has left 
the matter to the discretion of the lower Court. 
The High Court will in each case consider whether 
the order of the Magistrate is reasonable or not. 

Ram Pershad v. Aing-Emperor, 6 C. W. N. 593 and 
Abmash Malakar v. Empress, 4 O. W.'N. 797,” dis- 
tinguished. A 

Per Geidi, J—The unfitnessreferred to in section 122, 
Criminal Procedure Code, though it may not exclude 
the idea of pecuniary unfitness is more concerned with 
the idea of moral unfitness. JALIL v, Expsror, 18 
C. W. N. 80 5 
` ss. 123, 397 —Deten- 
- tion in prison in default of giving security -“Under- 
going a sentence of tmprieonment” imprisonment for. 
substantive offence, when should commence. © - 
A person who has been committed to prison, 

is ‘detained in prison’? under section 123, . 
Criminal Procedure Code, is not ‘undergoing a sen- 
tence ofimprisonment’ within the meaning of sec- 


merely a permission to depart, 
OHIDAMBARAYELU Pintar, 6 M. L. 























. tion 397, Criminal Procedure Code. 


Esnperor v. Muthukomoran, 27 M 525, followed. 

Where a man so committed or detained is convioted 
and sentenced to imprisonment for a substantivo 
offence, the sentence should run concurrently with 
the period of detention imposed under section 12 . 
Emperor v. PANDHI, 38. L. B. 114 “603 
é — $. 123—0Order to give 
securi'y--Imprisonment in default of ‘security long 

after date.fiwed—ZIllegality, | 

If a person ordered to give security fails to do so - 
within the tame fixed by Court or within such further 
time as the Court may grant, the Court should, on 
non-compliance by the fixed. date, commit him to 
punishment long after the 





fixed date has expired. 
Where a person was o1dered to executo a bond and 
find suretics to be of good behaviour on 17th Decem- 
ber 1907 and he was sentenced to undergo imprison- 
ment for failure to do so on 24th February 1Y09 ; 
Held, that the order was illegal and should be set 
aside. MUTHU Gownpen, In re, 6 M. L. T. 3088 36 
- - ss. 133, 135, 137, 
138 and I41— Application to show cause and . 
Jor a jury—Both not to be granted—Jary farling in 
duty—Order made absolute without taking evidence 
— When legal. an 3 
Seotion 185 of the Criminal Procedure Code gives 
the person, against whom an order under section 183 
is passed, the right to show cause or to apply fora 
jury: an application for both these reliefs cannot be 
made. s 
If he adopts the former alternative the Magistrate 
is bound to take action under section 187; a if he 
adopts the second alternative, then the Magistrate - 
is bound to take action under 














? 


section 138. Both® ° 
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~ these seotions are imperative in their terms and the 
_ Magistrate! has no discretion in the matter: he is 
bound to ‘take the action which those sections lay 
down. | 

Whero ia. jury was appointed’ under, section 138 
but they failed to “perform their duty, and the peti- 
toners did not ask tho Magistrate to take any further 
action or tfo examine further witnesses, the Magis- 
date waa! justified in making the order absolute under 
“section 141 without taking evidence under geodon 
187. 


Semble : After œ jury has failed to perform thoir 


‘duty through no fault of the person against whom a 
conditionaljorder has been passed, that person may ; 


be allowed™to revert to the other alternative given 
him by section 135. KISHORI Lat +. ureno2, 1S 


_O. W.N. 287 y 
ss. 133, 137—Order 
‘ soithout taka akata evidence— Waiver by party. 

In a case! ‘ander section 183, if the’ party summoned 
appears and shows cause, the Court is to apply the 
provisions b Of section 187 the language of which is 
mandatory; and the only course open to the Magistrate 
is to take evidence, even if the party agrees to abide 
by the decision of the Magistrate based, not upon evi- 
dence legally received, but upon. information gathered. 
upon local; enquiry, forno waiver on tho part of 
the party can confer on the Magistrate authority to 











act in a manner not prescribed by the Legislaturo. - 


436 


= ee ss. 133, 556—Hagis- 
trate suing notice as Ohanman of Local Board— 

Case should not be tried by him. 

Tt is highly undesirablo that m Magistrate should 
judicially act in œ case which he has himself extta- 
judicially investigated, and in which, upon facts so 
investigated, he has come to -conclusions of fact ad- 
verse to- the party.against whom he subsequently 
| Initiates p oceodings 1 under the Ornninal Law. 

Therefore, where a Magistrate as the Chairman of 
a certain Local Board issued a notice calling upon 
the petitioner to remove acertain obstruction,. and 
the petitioner submitted a representation which 
proved infructuous, and subséquently the Magistrate 
Initiated proceedings against the petitioner under 
section 183 of the Criminal Procedure Code: held, that 
„the concern of- the Magistrate with the case is not 
merely in a public capacity- so as to take the-case 

, out of section 566 of the Criminal Procedure Code. 


UPENDRA joao Bampat, 10 0. L. J. 482 | 




















Janki Das v. Emperor,5 A. L-J. 357; A. W.N. 
(1908) 95; 7 Or. L. J. 393, referred to. RAJANI KANTA 
v. ExrsrRor; 10 0. L. J. 484 437 

+- s. 135 72 

—i—__-s. 137 436 
——— — 8s. 137, 138, 141 

; , í 72 

an aan S. 143 1025 

| S. 144— Object of order 





—Prevention of pecuniary loss to a party—Remedy 

in Civil Court. 

Section 144 of the Oriminal Procedure Code cannot 
apply to a case where the object of the order under 
the ‘section’ appears to haye been merely to pre- 
vent pecuniary loss to the opposite party. The 

ive remedy for the party aggrioved lies in the 
il Court; 


| 


'É ; ~ 
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Prayag Bingk v. TR 9 C. 108 and Isab Mondat 
v. Emperor, 8 C. W.N. 378, followed. Ram AUTAR 


“BAHU v. KISHNUPUT Raw, 18 0. W. N. 183 ; a 75 


92 














ss. 144, 435 a 
Interference with order of Magistidte having jurisdic- 
tron—Revision. 

Where the Magistrate' had jurisdiction to make 
an order in caso of need, whether that order 
was or was not the best that could have been made 
is not a question which should be considered in 
revision. BANDALAPALLI PEDDA v, Moka BUBBARA- 
YADU, 6 M. L. T. 217 1128 
8. 144—futension of 

pertod of two months by repeating order. 

A Magistrate has no power to extend the period of 
two months prescribed by section 144 of the Criminal 














‘Procedure Code by repeating the ordar on a subse- 


quent date. THOMAON v, EMPEROR, 13 0. W. N..195; 
5 M. L. T. 96 590 
— ——— 8. 145—Order under, 


not accurate—Omission to publish - locally —~Land 

situate in different districts—Decision as to posses- 

sion—Title, 

„Àn order under section 145 (8), Criminal Procedure 
Code, is not defective merely on the_ground that the 


“property in dispute was not set forth with sufficient 


acouracy when the parties appeared to know the land 
perfectly well. 
An omission to have a copy of such order locally 


‘published does not deprive the Court of its jurisdiction 


whon the provisions of sub-section (1) of section 145 
are complied with. 

- Sukhpal, Bhiekh v. Tarachand Ta, 9 O. W. N. 1046 ; 
2 0. L.J. 24172 Or. L. J. 618, followed. g 
Janu Hanhi v. Munir-nd-Din, 8 C. W. N. 590 and 
Nawab Khajah Sulimollah v. Ishan Chandra Dass 


Sarkar, 9 C, W. N. 909, 3 Cr. L. J. 569, dissented from. 


An order, passed under section 145 by a Magistrate 
under circumstances in which the passing ofsuch order 
was proper, cannot be set aside in revision upon the 
ground merely that the initiatory order did not set 
forth, as explicitly as it might-have set forth, the 
reasons which satisfied the Magistrate that thero yas 
a likelihood of a breach. of the peace. 

Har Prasad v. Pandurang, A. W.N. (1908) 260; 
3 Or. L. J. 48, followed. 

In proceedings under Chapter XII of the Criminal” 


“Procedure Code, where there is any doubt as to the 
“exact local area within which the land in dispute is 


situate, inquiry can be made by Magistrato having 
jurisdiction in either of the areasin which the land 
may be situate. 

Whena Magistrate, having jurisdiction under section 
145, comes to a decision as to possesion within the 
meaning. of section 145 (4), that decision as to 


' possession, whether right ‘or wrong, is one which 


, cannot be questioned in revision. 

Ragava Atyingar v. Krishna Kami Aiyar, 31 M. 416 
4 M. L. T. 189; 8 Cr. L. J. 392; Ram Dayal Mahton v. 
Kidar Nath, 6 C.L.J. 182; 8Cr LJ. 192, dissented from. 


“Ixtas KUNWAR v. HAGHURAS BAHADUR SINGH, 12 O. C. 


400, 876 

——-—- 8. 145—Parties jointly 

interested in subject-matter of dispute—Deciston as to 
method of possession—Jurtsdiction of Magistrate. 

A Magistrate has no jurisdiction to 








pass any . 
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ordor under section 145 of the Criminal Procedure 
Code in respect of the subject-matter of the dispute 
in which the parties claim to be jointly intorested. 
He is entitled to decide which of the parties is in 
possession, but he cannot decide tho method by 
which the possession is to be oxercised, or the agoncy 
by which the person in possession is to collect tho 
profits. 

M and K were jointly eutitled to a proporty K 
gavo an agreemont to M authorizing him to make - 
collections of the entire property and to divide the 
share at thé close_of cach year. Subsequently K 
leased out his share to A who attempted to collect 
the share leased out to him. Proceedings under sec- 
tion 143 of the Criminal Procedure Code wero then 
instituted with the result that the Mugistrate declared 
M to be in possession. 

Held, that the’ Magistrate had no jurisdiction to take 
‘prvceedings under the section.’ 

Nritta Gopal singh v. Chandi Charan Singh, 10 C. 
W. N. 1088; 4 Cr. L. J. 215, followed. 

Si Mohan Thakur v. Narsing Mohan Thahur, 27C. 
259, p. 261; 4 C. W. N. 420, at p. 421, distinguished. 

Tarwan v. Asamudds, 4 C. W. N. 426, reforred to. 
AKALOO OHANDRA Das v. Mousa Lat, 86 O. 986 


696 

——— 88. 145, 147, 438- 

and 439—Notice—Ultra vires—Oppoitumty to 

produce evidence—Non-exercise of right for three 
months before enquiry. 

Where tho procedure, laid down in section 
147 of Act V. of 1898, has not been complied 
with, as for instance, no notice to show eanse, or 
no opportunity to produce evidenco, has been given 
to the opposite side, or the right contemplated 
thorein is not proved to have been exercised within 
threo months bofcre tho commencement of the pro- 
ceedings, the orfer passed thereunder is wira vues 
and bad in Law and is liable to be set aside on reyi- 
sion under section 439 of tho said Act. 

Dhani Ram v. Bhola Nath, 23 P. R. 1902, Cr.; 185 
P. L. B. 1902 and Abdulla Khan v. Ganda, 7 P. R. 
3907 Cr ; 24 P.W.R. 1907 Or; 6 Cr LJ. 118, followod. 
Brana r. EMPEROR, 11 P. W. B. 1909 Cr.; 105 P. L. 
R. 1909 ; 12 P. R. 1909 Cr. 





860 

8. 145— Postponement 

of case sino dic—Solenamah dectding right to pos- 
session, whether Alagiatrate bound to follow. 

A Magistrate has jurisdiction to postpone a pro- 
ceeding undor section 145 of the Oriminal Procedure 
Code sine die when ho oxpected that settlement pro- 
ceedings in respoct of the land in dispute wero soon 
to commence. 

When a previous solenamah betwoen tho partiés 
did not decide possession but tho right to possession 
the Magistrate is not bound to act in accordance with 
itin a proceeding under section 145, Criminal Pro- 

‘cedure Code. Guru Das Hazra v. WEATHERAL, 18 
O. W. N. 601 




















S. 145—Adjournment of 
proceedings sine dio—Not legal. 

A Magistrate has no jurisdiction to postpono a pro- 
ceeding under soction 145 of the Criminal Procedure 
Code sine die pending settlement of the property 
under Regulation VII of 1822, and at the samo time 
to retain the property under attachmeut. ABDUL RAUF 


v. RAHONUDDIN, 18 Ü, W. N. 104, 80, L. J. 864 328 Lalji Gope v. Giridhari, GO, W. N. 106, refoxred@a © 
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— 8. 145 (5)—Proceedings 

‘transferred by Magistrate from file of Deputy Magis- 

trate—Power of Magistrate to quash proceedings 

summarily. 

Where a Magistrate took a case under section 145, 
Criminal Procedure Code, on his own file from that 
of a Deputy Magistrate, and forthwith qnashed the 
proceedings on the ground that in view of admissions 


“made in a certain letter from the first party to the 


Magistrate, no proceedings under the section shoulf 
have been taken : A 

Held, that the order was without jurisdiction. 

If the Magistrate were satisfied that there was no 
dispute likely to canse a breach of the peace, then he 
could have quashed the proceedings under œl. (5) of 
section 145. Tara Cuaran v, BENGAL Coar Co, 18 


C. W. N. 125 3 

—— S. 147 860 

S. 147—Order to be 
directed to party, not through the agency of police. 

Section 147 of the Criminal Procedure Code con- 
templates orders directed to the persons who are par- 
ties to the dispute, and the Magistrate is not em- 
powered to carry out an order under that section 
through tho agency of the police. 

Vaswnati Nath Hose v. Nando Lal Bose, 5 O. W. N. 
67; 28 C. 734 and Lalit Chandra Neogi v. Tarini Per- 
sad Gunta, 5 ©. WON, 385, distinguished. Datsun 
Pur v., KUODADAD Kitay, 86 C. 928; 14 0. W. N. 178 


415 
— ss. 155, [90 --Non- 
ccgnizableoftence, information of—Powers of the Police 
— NO complant or Police report—Magistrate’s order 
to mruestigate —Jurisdiction — Evidence — Reserving 
cross-ezamination of witness — Practice. 5 
“Upon receiving information of the commission of 
a non-cognizable offence, a Police officer can, instead 
of merely roferring the informant toa Magistrato, 
roport the case toa Magistrate under clauso (1) of 
section 155 of the Criminal Procedure Code for orders 
uider clause (2) of the same section, and the Magis- 
trate can, under such circumstances, order an inves- 
tigation without first taking cognizance of the offence 
in one of the three ways mentioned in section 190 
of the Code. ASADULLA Hussain Kuan, In e, 6 
I 




















AL L. T. 259 3 

L s. I6I I 

= 8.164 759,884 

ae s. 190 1025, 1043 
s. 19] 1025 
S. I 9 


95 7 
ss. 195, 476—Penal 
Code (Act XLV of 1860), e. 211—Sanction for prose. 
cution—False information to Police—Judicial enquiry 

— Sanction when to be yiven. 

Section 476 of the Crimmal Procedure Code, has 
to be read with section 195, and the. restrictions 
mentioned in the lattor section are to be treated 
as incorporated in the former. 

Therefore, no order for prosecution can be made 
under section 476 when the alleged offence under 
section 211, Indian Penal Code, has been committed 
in the course of a police investigation and not in re. 
lation to any proceeding in a Court. 

Dharamdas v. Emperor. 70, L. J. 373 912 0. W, 
N. 575; 7 Cr. L. J. 340, followed. 
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` Abdul Rahamin v. Emperor, TC. L.J. 871; Cr,” 


L. J. 888 and Haibut Khin v. Emperor, 83 O. 30; 10 
C. W. N.'80;8 Or. L J. 125, distinguished. 

But when the police reported the complaint to 
be false and the petitioner insisted upon a jadicial 
(prestigation, the position is entirely different, and 
le must be taken to have preferred a» complaint to 
the Magistrate; and if that complaint is found false 

efie may bu proceeded against under section 476. 

Queer-Rmpress y. Sham Lal, 14 O. 707, Quesn-Em- 
presa v. Sheikh Beari, 10 M. 232 and Jogendranath v. 
Emperor, 33 C. 1 ; 2 O. L. J. 223, followed. 

_ No sanction should be granted unless there iso 
reasonable probability of conviction. Great care 
and caution are required before tho Criminal law is 


$ 


set in motion, and thero must be a reasonable founda- 


tion for the charge in respect of which prosecution is . 


directed. ' 

Ishri Prasad v. Sham Lal, 7 A. 871, Kali Charan v. 
Basudeo,\'12 0. W. N. 3 ; 6 Or. L. J. 856 and Queen 
v. Baijulal, 1 O. 450, referred to. -JADUNANDAN 
Sixau v.!ExprRoR, 10 O. L. J. 564, 14 C. W. N. w 


P f 





gs. 195—S8Saùction to pro- 


1! A 
secute—/Principle —Consrderations—Affidarit +m sup- 


port oftapplication—Cross-eaamination on afidavit— 
Practice, ~ 4 
The principle upon which a Judge should grant 
sanction to prosecute is not that he must be sure that 
the offence has been committed and that the accused 
is likely to bo cofivicted. The true rulo is that the 
Judge shonld be satisfied that there is a reasonable 
prama facie case, fit to be tried. The grant of sanction 
. door not itvolve any trial of the issue, nor necessarily 
forming any definite opinion, one way or the other, 
- upon tho/acoused’s guilt, but is restricted to removing 
a bar to this question being formally tried by another 
Court. | 2 ii 
On principle and as a general rule no cross-cxamin- 
ation should be allowed on affidavits made in support. 


- .of an application for sanction to prosecute. If tho ` 


affidavits’ disclose materials sufficient, if unexplained 

, and uncontradicted, to raise-a prima facie case against 
the accused, that is all that is needed at that stago. 

A Court, will not invariably and os a matter of 


“*course give sanction to prosecute to a private indi- . 


vidual even whore there is a prim facie caso of, at 
any rate, technical perjury. 7 À 

It will weigh other considerations as well and will 
bo reluctint to give sanction which may be used as 
an engine| of oppression, intended to stifle an appeal. 
Where there is an appeal pending, such applications 
by the party against whom the appeal is preferred 
are open [to that kind of suspicion. SAFURABAI V. 
ABDULLAHAI, 11 Box. L. R. 1164 i 273 

T A ss. 195, 476—Saxc- 
tion given by Small Cause Court to District Magis- 
trate foi} prosecution for offence against public justice 

—Rerocatum by Judge—Sanction may be gwen in 

such case to public officer though not party—Owil 

Procedure Oode (Act V of 1908), 8. 115—Revision by 

High Court—“ In the ewercise of jurisdiction, acts 

illegally.” 

A sanction for the prosecution of the petitioner for 
the offencé of making a false claim in a Small: Cause 
Sourt was obtained by the District ‘Magistrate from 
that’ Court undor séotion 195, sub-section (1), ‘el. (è) 

A 


= L 
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ofthe Criminal Procedure Code. The sanction was 
revoked by the District Judgo, but he himself direct- 
ed the petitioner’s prosecution manifestly under sec- 
tion 476 of the Code: $ 

Held, that neither the District Judge nor the High 
Court can take action in the matter under section 
476 of the Criminal Procedure Oode. j 

Begu Singh v. Emreror, 34 O. 551; 11 0. W. N. 568; 


5 O.L J. 608; 5 Or. L. J. 398; 2 M. L. T. 298 (F.B.), - 


followed. ` oes 

The - High Court is not, for the purposos of section 
198, Criminal Proéedure Code, the! Court to which 
the Small, Canso Court Judge is subordinate, and, 
therefore, the High Court cannot sanction the pro- ` 
secation under section 195, sub-section (1), cl. (b). | 

A sanction to prosecute for an’ offence against 
publio justice may bo given toa pyblio officer, and 
the grant of such sanction is “not fmited toa party | 
to the suit. n 

Therefore, where the Distriot Judge revoked such 


_ sanction given to the District Magistrate, on the 


ground that sanction could not be. given to a third 

party: Held, that the Judge acted illegally in the 

exercise of his jurisdiction within ‘section 115 of the 

Civil Procedure Code; 1908, and that the High Court 

could interfere. RAM Prosap MALLA v. -RaGHUBAR 

Marca, 18 O. W. N. 1088; 87 C. 183., ' - 

E — $. 195—Sanction to pro- 
secute—Complainant having some foundation for 
charge against accused—Practice—Judgment. 

When, the complainant, having failed to prove his 
charge. the accused was acquitted and tho Magistrate 
sanctioned prosecution of the complainant under scc- 
tion 211 of the Penal Code, the Chief Court set aside 
the sshotion on the ground that the complainant had 
some foundation for the charge. ` 

The Ohiof Court expecta tho Subordinate Courts 
to write adequate judgments. PUNJAB SINGH v. Em- 
PEROR, 187 P. L. R. 1909 - 945 

—— s. 195, 1 (c), 3— 


Sanction to prisecnte—Aletment of an offence specified 

in s. 195cl.(c)—Abettor not party —Nosanction nece\. 

sary—Penal Cod? (Act XLV of 1860), 88. 468, 471, 
+ 475, 476. 

Tho offence or offences in which soction 195, clause, 
(1) sub-clause (c) read with clause (3) requiros that 
sanction should be given by a Court with respect 

documonts produced in Court, must be offences 











. committed by parties to the proceeding whether the 


offence be one of the substantial offences described 
in section 463 or punishable under sections 471, 476, 
or 476 of the Indian Penal Codo or only amounts to 
abetment of any such offences.” GHANSHAM SINGH v. 
EMPEROR, 6 A. L J. 983 5 -105 
8. 197—Oharge of ex- 
tortion against a Village Magistrate not acting wm his 
judicial capacity—Sanction—High Court—Revision. 
_ No sanction is necessary for the prosecution of a 
Village Magistrate who was charged with extortion’ 
while not acting a Judge. 4 z 
Where the conviction of the Village Magistrate on 
the said charge was set aside for want of sanction: 
Held, that the High Court could interfere in revi- 
sion with the said order. 
Kandasami_ Chetty v. Soli: Gounden, 23 M. 540, 
referred to. ATHANGARAYAN V. GOPALAN OHETTY, 6 
M. L. T. 128 3 I 
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S. 197—Sanction for 
. prosecution by Government—Specification of offence 
with precision. 

The Government in sanctioning the prosecution of 
a Sub-Regiatrar directed the Inspector-General of 
Registration to instruct the District Registrar to 
institute a prosecution, and the District Registrar 
who was also tho District Magistrate took cogniz- 


ance of the case and directed the trial to take place - 


before a Special Magistrate to be appointed by the 
Government: —~ 

Leld, that although taking cognizance of the case 
as District Magistrate was not precisely the same 
thing as instituting tho prosecution as District Re- 
gistrar, yet the prosecution was instituted in substan- 
tial accordance with tho orders of Government. 

Rey. v. Vinayak Divatar,8 B. H. O. R. Cr. O. 32, 
distinguished. 

‘he Government need not in granting sanction 
under section 197, Criminal Procedure Code, specify 
the offences with the samo precision as is necossary 
in a charge. GIRWARDHARI LAL v. EMPEROR, 18 O. W. 
N. 1062 13 
-———.—-— - §. 205—Female accused 

—Pardanashin ladies—Personal appearance—Dis- 

cretion—Subdstitution of summons for warrant. 

Section 205, Criminal Procedure Code, should be 
froely utilized in such a conntry as Sind, whero so 
much prejudice exists against the appearance of 
females ın public, and where tho procedure 
law is so frequently abused in order to gratify 
private malice. 

The mere impression of a Magistrate that certain 
female accused ‘are not pardanashinis not a suffici- 
ent reason for his refusal to allow them the benefit 
of section 205. : 

Summonees should be substituted for warrants is- 

“gued without holding any ‘preliminary enquiry 
against female a¢cused and then personal appearances 
should not be insisted on until it becomes necessary. 
EMPEROR v. Mauomen,3 S. L. B 167 1152 

: S. 209—Jurisdiction of 

Committing Magistrate to weigh evidence of direct 

soitnesses. 4 

A Committing Magistrate is entitled, at any rata 
to some oxtent, to weigh the evidence of direct 

- witnesses and to pronounce as to their credibility. 

Lachman v Juwala, 5 A. 161; Jn re Kalyan, 21 A. 

. 265; Fittu v. Fatta, 26 A. 664, followed. 

Queen Empress v. Aandev Satu gi, 11 B. 372; Em- 
peror y. Varjivandas, 27 B. 84; Hazara Singh v. Bishen 
Singh, 14 P. R. 1908 Cr.; 80 P. W. B. 1008 Cr.; 8 Or. 
L. J: 263, referred to. i Me i 

The word credible means ontitled to belief SULTANI 
v. Eupuror, 10 P. R. 1909 Or. ; 82 P. W. R. 1909 On; 
155 P. L. B. 1909 612 
—————-—— 8.227 997 

S. 233—Charge—OCheat. 




















“ong complainant on thres different occasions —Onxe’ 


count, bad in law. 

Where two persons were charged in one count 
with having cheated the complainant and two other 
persons on three different occasions: Held, that the 
charge is bad. 


Gul Mahomed Sircar v. Cheharu Mandal, 10 CO. W. ` 


JIN. 58; 3 Or. L. J. 141, and Johan- Subarxa v. King- 
Glimperor, 10 O. W. N. 520; 2 C. L. J. 618) 3 Or. L. J. 
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111, followed. SRISH CHANDRA MUKERJEH t. EMPEROR, 
13 C. W N. 1067 “16 














S. 233—Riotous mob— 
Same transaction—Joint trial - _700 
- ss. 233, 235- 
Charges, nisjoinder of—One transactton—Penal Code 
“(Act XLV of 1860), 58. 408, 420. s 
Tho accused who was in tho service of the- com- 
plainant was en ed with two cheques for encash» e 
gut on Septep”.r 20, 1908, and told to -pay tho 
fréight and t(..0 delivory of certain goods from a 
Railway Co, from the proceeds. He cashed them on 
the 21st, but on the following day when asked by 
his master he denied having done so. On September 
26, he induced under promise of immediatof payment 
a clerk of the Railway Co. to give him delivery of the 
goods without payment und then absconded. He was 
tried in ono trial for the offences of Criminal misap- 
propriation and cheating and convicted : 
1/eld, that the offence of Criminal misappropriation 
against the master of the acouged was complete on™ 
September 21, and he committed tho offence of 
cheating afterwards, that the two offences committed 
against two separate persons were_ wholly uncon- 














-neoted, and that the joinder in one trial of tho two 


charges was illegal. . 
Subvamania Iyer v. King-Emper.), b C. W. N. 860, 
(P. O), followed. $ 
Emperor v. Sherufall: Allibhoy, 27 B. 185; Emperor 
v. Sri Narain Prasad, 11 C. W. N. 716; b Cr. D. J. 
484 and Tiılahdhari Daa v. Emperor, 6 O. L. J. 757; 6 


-Cr. L, J. 442, reforred to. PARMESHWAR Lar v. Eat- 


PEROR, 13 ©. W. N. 1089 





28 

ss. 233, 239— 
Charges, misjoinder of —One transaction, 
After certain Civil. Court poong had been obstruct- 
ed in executing a decree, the rioters, after consulta- 
tion and at the instance of two of them, proceeded to 

the kwtchery of the decree-holder in order to beat his” 
son and his tahaildar, and brought out the latter 
whom they took to the house of the judgment-debtor 

and violently assaulted him there: - 

Heli, that it cannot be said that there was ono 
aud the same transaction in the course of which the 
two offences, one of obstructing tho execution of the 





_ decree, and the other of assaulting the tahsildar, were 


committed; that there was no continuity in the ideas 
or methods of the rioters; that the second attack was 
clearly the result of an after-thought and there wus 


| then no further intention to obstruct the execution 


of the decree, and that, therefore, the joint trial of’ 
the accused on the two charges was illegal. 

Umed Dholchand v. Pir Saheb, 7 B. 184, distinguish- 
ed LASKERI V. EMPEROR, 13 C. W. N. 11138 I 
88. 234, 235, 239, 

537--Penal Code (Act XLV of 1860), 3. 4774— 

Joinder of charges—Irregularity. i 

Where the accused was charged with havin 
wilfully altered and mutilated the accounts between 
1907 and 1909, and it was found that ho had made 
five series of alterations during that period: Held, that 














. under section 234 of the Code of Oriminal Procedure, 


the charge was bad inasmuch as the accused could 
not have been tried ab one trialfor more than three 
offences committed within the A of twelve 
months from the first to the last. H 
the joining of charges contrary to the provisions*of thg 


i 


, further, that - e 


> 
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Code of Oriminal Procedare was iot merely an irre- 
zularity whioh could be remedied by section 587 of 
the Code. ` 

ePuen-Eapress v, Mati Lal Lahir, 26 C. 560; 
3 “o. W. N. 412; Subruhmani dayyar v, King-Buperor, 
25 M. 61! (P. 0.); 28 I. A. 257, followed. SALLIMULL AH 
@ aan v. EMPEROR, 6 A. L. J. 977; 82 A. 57 808s 
S22 eg 235 
S. 235—Riotons "Mob— 
Same tranaaction—Joint trial 700 
— S. 235—Misjoinder of 

charges—Aftempting to tuke bribe of Re. 2 for regis- 

tra‘ton: of each of seren dooumen!s presented tovether 

—Pernal Code Cnet XLV of 1860), 3. 161—Jllegal 

gratification. 

A Sub-Registrar was charged in one Court with 
having attempted to receive a bribe. of Rs 2 for each 
of seven documents presented together for registra- 
tion: 

Held, that whother the allegation in ` the charge 
amounted to seven separate offences, is a question 
of fact. If the accused attempted to obtain Rs. 2 
separately from each of the seven persons who pre- 
sented the documents and was willing to register the 
dacument of any one of them if he paid the aceused 
Ra. 2, then there would be seven offences and -se- 
parate charges would be necessary. But if ‘the 
accused was not willing to register any of the docu- 
ments until. Rs. 2 for each of them were paid, then 
that would be ono offence and no question of mis- 
joinder would arise. 

Johan Subaina v. King-Emperor, 10 C. W. N. 520; 
2 0. L. J. 618; 3 Cr. L. J. 111, referred to. Gwe 
DHARI Lat 4, EMPEROR, 13 C. WN. 1062 
—— —— 8. 239 I, 808 
— —— 8. 239—Riotous *mob— 
Same transaction —Joint trial ' 700. 
—_—— s. 239—Joint trial for 

two different offences—One offence committed by all 

the accused, the other by some—Penal Code (Act XLV 

of 1860), s. 411—Stolen property—Possesston—Ac- 

cused pointing out where property concealed, effect of. 

Where it appeared that the three accused, in the 
presence of mashirs, wont into a patch of jungle and 
brought out a box containing aniline dyes and the 
accused Nos. 2 and 8 on another occasion took out of 
some lai bushes atin of coal tar and all the accused 
were jointly tried and convicted “under section 411 of, 
the Penal Code, tho allegation being that both the 
box and the tin had been stolen from a train :— 

Held, (1) that the joint trial of the accused was 
ille ' 














2) ‘that the mere fact that the accused apparently 
knew where the stolen property was concealed did 
not establish that they were in possession of stolen 
property. _Enpenon v. Umar, 3 8. L. R. 186 481 


« 240—Several charges 
of embexslemont—Conviction of three— Withdrawals 
“of others. 

In this case the accused was charged in reapect of 
ten receipts but the Judge tried three of the charges. 
The High Court affı med the conviction and sentence, 
buy directed that no further proceedings be taken in 





` respectof the other charges. BasiRUDDIN AHMED v. 


Euprrzor, 9 0. L. J. 257 
1 41 











8. 248 
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—_—_-—_ 8. 250— Award of com- 
pensation by a Divisional First Clase Mayistrate— 
Powers of revision by District Magistrate—Jurisdic- 
tion—Revision by District Magistrate of an order of 
discharge—Procedure. : 
The District Magistrate has no power to revise the 

order of a Subordinate First Class Magistrate award- 

ing compensation under section 250, Oriminal Pro- 

cedure Code. i 
Where a District Magistrate is asked to revise 

an order of a Divisional Magistrate, discharging an 

accused person and at the same time directing the 
complainant to pay compensation to the accused under 
section 250, Oriminal Procedure Code, the proper 

course for the District , Magistrate to adopt is either , 


` to decline to interfere, or if he thinks interferenco 


necessary, to refor the matter to the High Court, 
whioh can deal both with the order of discharge and 
with the order for payment of compensation. DAX- 
DAYUDAPANI V. THIRUMALAL 399 


- ss. 250, 488—4p- 
plication for maintenance—Compensation, 
Where a Magistrate ordered payment pf compen- 
sation to the counter-petitioner in an application for 
maintenance under section 488, Criminal Procedure 








, Oode 


H2ld, that an application for maintenance is nota 
complaint of an offence or an acctsation of an offence 
and the Magistrate cannot order payment of com- 
pensation. 

In re, Ponnammal, 16 M. 234, followed. AMBOO v. 
Bazoo, 6 M L. T. 261 1045 


— 88. 252 (2), 256— 
Prosecution witnesses not named originally, whether 
can be enamined after charge and after statement of 
accusrd. 

The words “any remaining witnesses for the pro- 
secution” in section 256, Criminal Procedure Code, 
do not necessarily refer only to those witnessea who, 
as required by clauso 2 of section 252, have been 
named by the complainant and’ simmoned by the 
Magistrate before the charge has been framed and the 
accused has pleaded not guilty. The words are wide 
enough to include any witness, who, according to the 
prosecution, is able to support its case, though he has 
not been summoned, provided that he is not sprung 
upon the defence all of a sudden and sufficient 
opportunity is given to the latter to prepare for the ` 
cross examination of the witness. EMPEROR v. “Percy 
Benry Burn, 11 Bow. L. R. 1168 ' + 268 

nani S. 253 990 

man s. 253, 369; 403— 

- Order of discharge—Judgment—Competency of a 
Magistrate after discharge to take fresh proceedings 
—Conatruction of provisions of Oode. 

A Magistrate who has discharged an accused under 
section 258 of the Criminal Procedure Code, can take 
fresh proceedings and issue process against thé per- 
son discharged in respect of the same offence without’ 
such order peng set aside by a higher Court. 

Per Pinhey, J—A Code must be considered 
exhaustive on the subject. with which it deals and it 
is not permissible to add to its provisions. 

An order of discharge is not a ‘judgment’. A 
judgment is an order ina trial terminating in either 
the conviction or acquittal of the accused. 





—_—_— 











ty 
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The principle of Autrefois acquit can haveno appli- 
cation where an accused is discharged under section 
258, Criminal Procedure Code, as there can be no trial 
when the accused is discharged. . f 
'. _ A discharge not operating asan acquittal leaves the 
matter at large for all purposes of judicial engniry. 
EHPEROR V. MAHEBWARA Konpaya, 5 M. L. T. i” 13 
— — - S. 256—Rvidence—Re- 
- serving cross-examination of witness—Practice. 

The Court has discretion for sufficient reason to 
allow the cross-examination of the defence or 
prosecution witnesses to be reserved until the 
examination-in-chief of all of them is over, but where 
a charge is framed, tho defence has the right under 
section 256, Oriminal Procedure Code, to re-call and 

` eroas-examine aiy of the prosecution witnesses. 
AsADULLA Hussain Kuan, Inve 6 M. L. T. 259 1043 
=> - s.271 ` 57 


-——— 8. 286 (2)—Prosecu- 
tion witness examined before Committing Magi-trate 


























but his cross-evamination by defencs rese: ved— Wit- ` 


nés? should be prodxced for cross-ecamin ition by 
defence, before the Sessions Court—Procedure—Prac- 
tice, AN . 

Tt is open tothe Public Proseoutor to decline to 


“examine at tho Sessions trial any of the witnesses , 


who had been exafnined for the prosecution before the 
Committing Magistrate. But if the cross-examiuation 


of any witnosa was reserved by the defence before tho , 


Committing Magistrate and tho defénce desires to 
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—_——_- —__—- 88. 297, 298, 299, 
537—Charge to jury—Misdirection—Misleading 
nature of Judge’s summing up. 

‘Inatrial by jury, the summing up by the Sessions 
Judge was calculated to leave upon the minds of th 
jury the impression that the accused was identifled 
by four persons and that the stolen property wat, 
found in the possession of the accused, whereas in 
fact, the accused was identified by the evidence of 
only two witnesses and the property was found ina 
house which was’ not the house of the accused: Held, 
that the errora in the summing up of the most 





' important evidence inthe case had misled the jury 


oross-oxamine tliat witness at the Sossions trial, it ia - 


the duty of the Public Prosecutor, in the interests of 
justice, to tender that witness for cross-examination. 
If the Public Prosecutor declines to do so the Oourt 
- ought to call the witness. Mavsane BHAVAN v. Ei- 
PEROR, 11 Bow. L. B. 1162 273 
—_—__ —-——-— 8. 297 608 


— aan ———_ Ba 29 7—Jury, trial by— 

Misdirection—Three persons accused of culpable 

- homicide —Deceased dying of fatal injury received in 

a fracas—One accused pleading alibi—Omussion of 

this fact in summing up—Judge directing jury to find 

all accused guilty if injury caused by one—Penal 
Code (Act XLV of 1860), s. 34. 


In a trial by jury, the judge in charging the jury ` 


said :—“If you hold it proved that the three acoused 
all set upon Ghulam Husain with the intention of 


beating him and that one of them struck the fatal blow; - 


you will be justified in finding them all guilty of culp- 
able homicide not amounting to murder, even if there 


is no evidence to show which of the threo struck the 


blow’’and then read and oxplained to them the pro- 
visiona of section 34 of the Penal Code : 

Held, that the Judge misdirected the jury in statitig 
that any one of the accused might be found guilty 
of culpable homicide, ovon though his individual 
intention and the common intention -was merely 
to beat. , , 

Ono of the accused denied his presence at the scene 


. and was supported in his statement by evidence.. 


In summing up evidence, the Judge omitted to make 
.all mention of this fact: 
H~! that the omission of this part of the case 
_ constituted a misdirection. EMPEROR v. Murip, 88. 
TU L..R. 126 : 


and induced them to give a verdict which they would 
not have given, had the case been correctly put before 
them. The conviction was, therefore, set aside and 8 
re-trial of the accnsed ordered. MANJUNATHA, In re, 
5 M. L. T. 184 - 1103 
— 8. 297—Jury—Mis- 

direction. - 

Where a Sessions Judge, without explainiñg to the 
Jury what was meant by theft asked them to decide 
whether the acoused were found in the place of theft 
and whether they were there with an honest or 





_ dishonest intention: 


` Held, that the verdict should be set aside as. the 
jury was not asked io find on the question of dishonest 
removal. KAMMA ASWATHAN v. GAJULU THIMMAPPA, 


6 M. L. T. 824 1071, 
—— ———-———- 88. 297, 423_(2)— 

Jury—Miadivection—Error 1n ‘summing up—Non- 
~ direction when misdirection—Reference to arguments 

of pleaders. ji 

-The expression ‘misdirection’, a8 used in the Crimi- 
nal Procedure Code, includes not only an error in 
laying down the law by which the jury are to be 
guided, but also án error in summing up the 
evidence. ma. 


Reg. v. Fattehchand, 5 B. H. O. B. 85 atp. 94, fol- - 


lowed, < . $ 

In summing up it is open to the Judge to refer 
the jury to the arguments of pleaders; but hv should 
not omit matters of prime importance. A non-direc- 


tion is not a misdirection unless itis on a matter of ' 


prime importance; and ‘especially if it tells in favour 
of the accused. INPERATOR v. Mrnawasayo, 838 L R. 


102 ? 97 
= —_——- 88. 298, 299 1103- 
S. 342 : 57 

———_ S: 342—Scope of ‘pro- 
160 


_ tection to acoused ` 
—— ss. 342, 494—With- 
drawal of caso by Public Prosecutor—Sanction by 
Judge—Grounds not recorded—Acquittal of accused— 
Power of High Court to set aside. order — Questioning 














of accused—Queations in the nature of cross-ezamin- ` 


ation, , 

Where ab a Sessions trial the Public Prosecutor 
withdrew a ohurge and the Judge approving of it dis- 
charged the accused: 5 j 
` Held, that the accused had a statutory right to an 
acquittal and the High Court could not sep it aside 
even though the Sessions Judge recorded no reasons 
for the action he took and the Public Prosecutor offer- 
ed no reasons for the withdrawal. 4 3 

Orminal Revision Case No. 274 of 19U7, not- fol- 
lowed. 4 
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“A Sessions Judge has no power to question the 
prisoner at a stage when no evidence has been fecord- 
ed whioh he could bo required to explain. 

Jt is nof justifiable to put questions to the accused 
which aye in the nature of cross-examination. ; 

Where the answers to such questions appeared 
#3 amount to a confession of an offence but no plea of 
guilty on the charge was mado by the accused and 
recorded - 

Held, that the conviction was bad and must be set 
aside und new trial ordered. BADAYAN, In re, 5 M. 
L. T. 216 1126 

. > — 8. 345—Compoundin 

a non-compoundable offence’ without sanction 99 


— §.345—Hurt caused to 
threé persons, one of them died—Compromise as re- 
gards the deceased. eae 
Under section 345 of the Criminal Procedure Code 

the person to whom the hurt is caused is the only 

person who can compound. Therefore, where an 
offence, under section 323, Tndian Penal Code, was 
committed on three persons, and one of whom died 

















subsequently, the remaining two cannot lawfully com- ~ 


promise the offence as regards the deceased. Ex- 
PEROR v. SULTAN Sinou, 6 A. L. J. 862; 81 A. 606 24 











s. 350 67 

——_-——. 8. 364 759 
ae s. 369 1113 
ee s. 397 603 
c S. 401 985 
- s. 403 113 

s.405, 1106 








— ss. 408, 439 (5), 
1 562—Conriction without sentence—Appeal—Revi- 
gion, 

An order of conviction without sentence under 
section 662, Criminal Procedure Code, is appealable 
under settion 408 of the Code. No revision can be 
entertained where an appeal is allowed. 

Bt Shue Nyun v. Ktng-Emperor,1U. B. R. (1904 
06), 7; 10 Bur. L. R. 821; 1 Cr. L. J. 548; King-Emperor 
v. Mamohur Das, 24 P. R.1904; 1 Cr. L.J. 1098, 


followed. Ma Onit SU v. EMPEROR, 5 L. B. R. 129 

- 1027 
— — — 8.415 1106 
—— -— Sa 4I7 124 


— ——-—— S. 417, object of—Sett. 
ing aside of wrongful conviction— Opinions on abstract 
pant cannot be obtained. 

The object of section 417, Criminal Procedure Code, 
is not to obtain from the Ohief Court opmions on 
abstract points which do notariso on the facts es- 
tablished in tho case but the object is only to enable 
the Local Government to have a wrongful ac- 

















quittal converted into a conviction or to have a 
re-trial EMPEROR v. Faren Dix, 14 P. R. 1909 Cr; 
34 P. W. R. 1909, On. 863 
—__ ——— S. 4I7—Appeal from 
acquittal— Benefit of doubt 864 
———— S. 423 (2) 597 

—— S. 435 876, 990 
L S. 435 (3)—Interfer- 


enco with order of Magistrate having jurisdiction — 
Revision 1128 
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-———- 88. 435, 439—Judy. 
ment of acquittal by the Sessions Judye—Jurisdiction 
of High Court in revission—Misappreciuticn of evi- 
dence - < 


The High Court can interfere, in the exercise of 
its revisional powers, with -a judgment of acquittal 
paseel by a Sessions Judge, though such powers 
should be exercised with great caution. 

A judgment of acquittal can be revised by tho 
High Court on the ground of misappreciation of 
evidence. NALLAMMAI v. BAMABAMI NADAN, 6 M. D, 
T. 258 7 1133 
- S. 437—Order of dis- 
charge under 8. 119—Power of District Magisirate 
to order further enquiry— Meaning of discha 

57 


I 
-—— 8. 437 — Penal Code (Jet 

XLF of 1860), s8 342, 857, 467— Accused discharged 

of offences unde: sections 842 and 857—Sessions Judge 

directing enquiry into an offence of forgery under 
$. 467—Illegal order—Jurisdiction, 

Certain persons were charged with offences under 
sections 343 and 857, Indian Penal Code. These 
offences wero not proved and the Magistrate dis- 
charged the accused. The Sessions Judgo being of 
opinion that the real charge, as disclosed by the evi- 
dence on tho record, against the accused, was of 
forgery and not of wrongful confinement under sec- 
tious 342 and 357, set aside the ordor of discharge 
and purporting to act substantially under section 437, 
Criminal Procedure Code, directed onquiry into an 
offence of forgery under section 467, Indian Penal 
Code: Held, that the Sessions Judge had no such 
jnrisdiction. under section 487, nnd his order was 
illegal. GULAB KHAN t. EMPHAROR . 3I2 
2 ss. 438, 439 860 
——_——_--_—— 8.439 876, Pe: 


11 
— 8. 439 (5) 1027 
—— 8.439. See REVISION 


SS En S. 476 —Sanction given 

by Small Cause Court to District Magistrate for 
prosecution for offence againgt public justice— 
Rovocation by Judge 
































(ORIMINAL). r 











6 
S. 476—Judicial on- 
10 


-- 7 
a Ba 476 Erection pro- 


ceeding— Judicial proceeding—P» osecution, sanction Jor. 

A Court directed the attachment of certain movable 
properties in execution of a decree. Whon the Coit 
Officers went to offect the attachment, they were re- ` 
sisted by the judgment-debtors. The Oonrt there- 
upon held an enquiry and mado an order under sec- 
tion 476 of the Criminal Procedure Code for prosecn- 
tion of tho petitioneys under section 188 of the Penal 
Code: 

Held, that the Court was quite competent to make 
the order, inasmuch as the facts on which it directed 
the prosecution came to its knowledgo while it was 
engaged in a judicial proceeding, namely, in a pro- 
ceeding in an execution case which had not been 
finally disposed of. 

Bhola Nath Dey v. Emperor, 10 C, W. N. 55; 3 Cr. 
L. J. 1142, followed. 

Hura Charan Mookerjee y, Emperor, 32 O. 367; 1 
0. L. J. 161; 9 C. W. N. 864; 2 Or, L. J. 110 and 
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‘Kanto Ram v. Gobardhan, 85 C. 188; 7 Or. L. J. 159, 
doubted and distinguished. DAKHINESWAR MISRA v. 
Hanis OHUNDRA OHATTERJIKE, 10 O. L. J. 450 368 
S. 476—Nunsif directing 

prosecution at the suggestion of District Judge— 

Offencs committed before Munaif and not before Dis- 

trict Judge—Order illegal. a 

A Munsif made an order under section 476 of the 
Code of Oriminal Procedure, directing the prosecu- 
tion of a person for an offenco committed before 
him. The order was not made by himself on his 
own responsibility but at the suggestion of the Dis- 
rict Judge who himself had no jurisdiction to pass 
such order: Held, that the order of the Munsif was 
illegal inasmuch as it was only nominally his and the 
“opinion” was the “opinion” of the District Judge. 
Tiazu HASAN v. Expenor, 6 A. LJ. 924 : 260. 
—— — S8. 476—Stay of Ori- 

minal proceeding pending Civil suit between the 

parties—Ordering prosecution under sa. 182 and 211 

Indian Penal Code—Report to Polico of theft when no 

theft took place—Sugpicion against opposite party. 

The petitioner laid an information beforo tho 
Police to the effect that there had boen a burglary 
in his houso. Tho Magistrate directed a judicial 
enquiry by a Deputy Magistrate who came to ‘the 
conclusion that the report of burglary was false and 
submitted his report tothe Magistrate who ordered 
the prosecution of the petitioner under section 211, 
Indian Penal Code. That order was set aside by tho 
High Oonrt, as being made without jurisdiction, and 
the record was returned to the Deputy Magistrate 
who again onquired irito the matter and ordered the 
prosecution of the petitioner under sections 182 and 
211, Indian Penal Code. 

Hold, that this order is legal under section 476, 
~ Criminal Procedure Code: : 

Begu Singh v. Emperor, 34 O. 551 ; 11 C. W. N. 568; 
5 C. L. J. 508; 5 Or. L. J. 398; 3 M. L.T. 298,.and 
Rahimtulla Sahib, Inre, 31 M. 140,7 Or. L. J. 54; 8 
M.L. T.79 (F. B.); 17 M. L. J. 584, referred to. 

No hard and .fast rule can be laid down to tho 
effect that a Criminal trial or onquiry should of 
necessity be stayed simply becauso a Civil suit has 
been instituted between the parties in which somo 
or all the matters materially in issue in the Criminal 
case would have to be determined, until the Civil liti- 
gation was finally decided. 

Jadu Lal v. Lowis, 84 O. 843 ;11 O. W. N. 712; 5 
Cr. L. J. 480; 6 C. L. J. 531, referred to. 

A Court may well hesitate to give sanction ton 
private individual to prosecute his adversary for an 
offence alleged to have been committed during tho 
pendency of a Civil litigation. Bub it ig very desir- 
ablo in the ends of justice that when a competent 
Court has taken upon itself the responsibility of 
ordering a prosecution under section 476, Criminal 
Procedure Codo, that that proseontion should bo 
entertained as speedily as possible while the evidenco 
on both sides is fresh. 

Hem Chandra y. Atal Behary, 85 O. 809;8 Cr. L J. 
435, followed. 

Where the petitioner reported to the Police the faot 
of a theft having taken placo in his house, and al- 
thonch -he did not name any one as being the actual 
offenucr, jet he stated his suspicion that the op- 
posite party had instigated it, and it was found by 
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the Court that as a matter of fact there was no theft ` 


at his house as alleged by him : 

Held, that the Court was quite justified in ordering 
the prosecution of the petitioner under sections 182 
and 211, Indian Penal Code. BROJOBASHI Panpa *. 
EMPREROR, 18 O. W. N. 398 








—_—_——- §. 488 — Application far, 
maintenance is not a complaint—Compensation 


f 045 
—— ss. 488, 489- Main- 
tenance does not include schooling fees. 
“Maintenance”, as used in seotions 488, 489 of the 
Criminal Procedure Code, does not include children’s 
pchooling fees. B | 
Re Breed, 45 L. J. Ch. 191, 1 Oh. D. 226; 24 W. R. 
200, not followod. we ' 
Nga San v. Mi We, U. B. R. 1897-1901. I, p. 106, 
referred to. Nea Hna v. Mi HLA Kyu, U. B. R. 1907- 
09, CRIMINAL PROOEDURE, p. 17 758 


: ——— 8, 4BB—Maintenance — 
Arears —Recovery—Dvacretion. . 
A Magistrate acting under soction 488, Oriminal 

Procedure Code, may; in the exercise of hia discre- 

tion, refuse to recover aconmulated arrears, but he 

should not refuse to enforce payment from the time 
of the new application, as the order of maintenance 
deserves to be enforced as long as it hold’ good. 

Nga Poy. Mi Myit, U. Bur. R., 1902-08, I, Or. Pro.. 

p. 3 and Nepeanv. Mi Kyan, 4 Bur. L. R. 29, followed. 
Allapichai Ravuthar v, Mohidin Bibi, 20 M 3, 

distinguished. Mr Taine v. NGA Po Min, U: B. R, 

1907-09, On. P. C., p. 19 899 


— — 8. 488— Maintenance— 

Arrears-—Recovery—Oircumstances. 

No hard and fast-rule can be laid down as to 
whether a Magistrate should grant or refuse an 
application for recovery of arrears of maintenance. 
The Magistrato should ascertain in each case under 
what circumstances the arreais came to'accumulato 
and if there was no good reason why the application 














‘for recovery should not have been made with greater 


promptitude, whethor it would be equitable and in 
accordance with the spirit of the Criminal Procedure 
Code to enforce payment of the accumulation. The 
Magistrate should also consider whether he should 
enforce payment of any part of the arrears where in 
his opinion it is not proper to enforce payment of tho 
whole of the arrears. 

Nga Po v. Mi Myit, U.B. R. 1902-03, 1, Or. P. 8; ab - 
Thang v. Po Min, U. B. B. 1907-09, 1, Qr. P. 19; 
4 Ind. Cas. 809, discussed and applied.. Mr Mya v. 
Nea PADON, U. B. R. 1907-09, II, Cr. Pro. 21° 900 

~—_—_—_—— 8. 488— Whether Mags- 
trate (an enforce an order for the mitnienance of” 
wile during tha period of her iddat— Muhammadan 

Law—Right of divorced wife to maintenance during 

the perind of iddat. , 

An irrevocable divorce, under Muhammadan Law, 
does not completely destroy the relationship of hus- 
band and wife, until after the expiry of the period of 
addat, and, therefore, a wife in that position is entitled, 
during :ddat, to au order for maintenance tinder sec- 
tion 488 of the Code of Oriminal Procedure Also any 
such order already existing in favour of the wfe din- 
be enforced by the Magistrate during the period of 
her ddat, 
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The natnre and incidents of marriage,- divorce: and 
ddat, under Muhammadan Law, explained and disg- 
cussed. 

- Ghulam Mohidin v. “Kesara Bibi, Weir's Criminal 
Rulings Vol II, page 617, Jn tha matter of the petitiun> 
of Din JAihammad, 5 A. 226, Shah Abu Ilyas v, Ulfat 

1b1, 19 A. 50; Asha Bibi y. "Kadir Ibrahim Rowther, 
3 Ind. Cas. 730; 6-A. L. T. 295, referred to. Syap* 


(ar v. < Mannan Bem, T M L, T. 33; 20 M. L. J, 12 - 


ee case. by Public Prosecutor 


` 





8.489 758 
— $S. 494 Withdrawal of 











—— -S -495 —Offcer ee 
ed td. conduct’ ‘prosecution— Withdrawal of case by 
< Police Insp*ctor wit specifically ‘permitted to conduct 
‘the prisecution—Acquiltal of accused — —Iegality. aa 
Criminal Courts have no jurisdiction to acquit 
‘accused persons-on a motion for ` withdrawal of the 
cage by a Police. Inspector who is “not. “specifically” 
permitted to conduct the prosecution: under section 
495 of the, Criminal Procedure’ Code. OHOCKANADA™ 
. GowNpEN:0. BATAM BUBA GownpEN 132° ` 


= >: S: 503—Iesue of Com: 
|, MIBNON oF letter of Tequest—Haamination of witnesses | 
` residing in England—High Oowrt’s porer to 188U6 

Commiaaron in- Criminal cases. aa 

An application was made on behalf of ‘an, NAN, 
in a criminal case for the issue of a Commission 
or a letter of ‘requost for the examination of a wit- 
` ness residing in England : Held, ‘that the High Court 
“had no authority either to {sane a Commission or a 
letter of request to the English Courts for the exami- ` 
nation of a witness in a criminal case. - 

Empress v. 8. Mooga Chetty, 5 B. 388, referred to. 
EwPEROR v. CORPORAL ALLEN’ : 2 


— m, 517—Disposal of pro- 
perty— —Order to recipient to produce prope'ty “when - 
called upon.” 

“An order under - section 517, Criminal Procedure 
Code, cannot direct the<party sto whom property . 
is delivered to produce it when called upon tó do go. 
Veaeu MANTEYAM v. ÈMPEROR, 19 M.L.J.616 875. 
— -—____———- 8. 526 (8)—Refusal to 

grant opportunity to ‘accused to apply Jòr transfer— 

Subsequent proceedings allegal, 

The refusal by the Magistrate to grant a reasonable 
opportunity for the accused ‘to apply for a . transfer 
before putting him on his defence is illegal under 
section 526 (8); Criminal Procedure Code, and the - 
proceedings stibsequent to such refusal are also illegal. 

Emprese v. Gayitri Prosunno Ghosal, 15 O. 455 ; and 
Surat Jall Chowdhry v. Empress, 29 c. - 211, followed. 
EMPEROR v. SHEWA Ura, 38. L. R. 155 © 379. 


—— s. 528 985, 1025 
ss. 532, 537 1107 














—_-__-+_____—.. §; 537 —tIlegality 993" 





- — Ss. 380, 80, 03 : 


— + -—— 8:5 ower of Police 
to seize cattlo =, oot 980 
> i -——s.5 | 437 


a 8 868) > 1027 
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` Curator’s Act E (XIX of 1841);s ss.3,4, ` 


~ 14—"“By right in succession”; and” “decease Bf Do: 
proprietor”, meaaing of, in 8. 14-—Btatements made on 
solemn affirmation— Solemn declaration” in s. B. 


Thé decease of & proprietor, whose property ia 
-- Claimed by right ‘in suécossion’, referred to in seo- 


‘tion 14 of- the Curator’s Act XTX of 1841 includes 
the decease ofa femalo who-held the property aga 
life-estate, because suéh.a female, between the death ' 


of her -husband and her own decease, i is the pro- ~ 
“prietor of the property which is claimed,and it is | 


- claimed ‘in sucedasson’ to her,-that is to Bay,“ -+theclaim- 
ant claims to succeed'`-her ‘in the. possession of- the 
property. 

: In: section 14- of the said Aòt the words “by right 


126 * in succession ” are chosen to describe the point of 


view. of the-Jadge and not the „point óf view of the, 
interested parties. 

All that the Judge has to decide. is, “who should, 
be put into possession of the property in succession to 
the last deceased holder?“ 

“Statements made upon solemn affirmation ust be 
taken to bo statements upon solemn declaration for 
. the purposes of section 8 of Act XIX of 1841. 
Ba Jaa v. : KHANAPPA, 11: Bow. L-R. 1308; 83 5 116 
AN Ka AE .88.4, 14 
‘Custom —2abuana grant— Durbhanga Raj—Grant 
: ‘for maintenance—Bdbuana “property alienable— 

Impartible property may be alienable 2 P. C. 
__+__= —Evidende—Second appeal—High Court’s 

_ power to interferé 304 
— Family chetom—Declarations of Kanun- 
goes— Village records— Answers to official inquiries ` 
Admissibility in evidence—Evidence of custom— 
Impartible. estates—If admissible in case of par- 

- tible estates- ‘ 25 
A Family custom — Succession — Widow — 
: Life-estate—Masmtenanice—Jagirdar Sodhi Khatries 

of Ferozepore District. 

-No otstom was proved that in the family of 
the parties, Jagirdar Sodhi Khatiis of Ferozepur Dis- 
-trict, widows Were uot entitled to life-estate but only. : 
- to.maintenance. HUKAM SINGH v. BHAGWAN Devi, 9 
_P. L. R, 1909; 183 P. R. 1908 -642 








Custom governing rights of. parties—. ~ 


Question of fact—Concurrent decisions i in India 


-Golden Temple, Amritsar = Dastur- ml- 








ae of 1859—Pnujari disobeying its provisions—. 
‘| Failing to pay one-half of the Ardas ta the Temple’ . 


Treasury—Misconduct—Reght of manager to: “prevent 


him from entering the Temple—Jurisdsction—Inter- ~. ~ 


~ feFence of Civil Court—Burden of proof—Person set, 

ting wp special custom boind to prove it. 

(1) The Dastur-ul-Amal prepared in 1859 for the, 
“management of the Golden. Temple, Amritsar, rightly’ 


sets’ out the arrangements, practice and customs _ a~ 


relating to the Temple and its officials.” 

(2) If apuari does not obey its provisions or does 
not follow the custom ` of the „Institution, as for 
instance by withholding } ofthe Ardas (subacrip- 
tion) realized by him which he is bound to pay into the 


Temple Treasury, he is guilty of decided misconduct* 


which justifies | the Managing Committee of the Insti- 


tution in „taking necessary steps ‘to. “‘prévent him 
from entering the Temple for the purpose ‘of discharg- 
ing his duty ag pujari. 
nizance of” a gal Court., 

5 NG 
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The matter is within the cog- 


~o 


` 


“1918 


_ Custom- contd. 


(3) A person setting up å special custom must 
prove it. Man SINGH v. Ganea Sinan, 100 P. W. R. 
“1909 $ 894 
ple. . See Oustrox— 


N 
Golden Tem 
‘Sucoxssion. f 
-- Giving land to a relative by way of mam- 

tenance for his life—Occupation by donee’s represen- 
tatwes for 12 years after his death—Adverse posses- 
© non. 
-The giving of some land ton relative by way of 








- maintenance for’ his life, is not in the nature of ‘a 


gift subject to tho rale of Customary Law enunciato- 
in' Sita Ram y. Raja Ram, 12 P. RB. 1892, (F.B ), and 


_ the Law of limitation extinguishes the right of the 


> R, 1909 


, 


‘ed, inter alia, to perpetuate the name and famil 


INDIAN CASES. 


> (1909. 


Custom—contå. 


` a 


vendee in regard to debts due to, him is by -his 


: position pruna. facie fixed with the knowledge of 


the nature of the debts and of the ‘purposes on 
which the money borrowed has been spent, and 
is, therefore, bound “to adduco satisfactory proof 
of legal necessity. A just antecedent debt means 
a debt not contracted as an act of reckless extrava- 
gance or of wanton waste. Ifa non-necessary dehi g 
is unreasonably large compared to the means and” 
station in life-of a proprietor, it cannot come under 
tho definition of just debts. Similarly, if a number 
“of comparatively small loans for non-neceasary 
purposes are “contracted within an unreasonably 


. short period, they collectively may amount to ex- 


- donor and his heirs to get it back, if it is occupied by- ` 


donee’s heirs as owners for 12 years after the donee’s ` 
death. SURJO v. Higa, 149 P. W. B. 1909, 110 P. L. : 


5 1006 
Adoption—Jains of Dethi—Adoption 
‘a Secular transaction—Widow can adopt without au- 

thorixation from her husband—No special ceremonies 
necessary—No restriction as to age of the adopted son 
Adoption of marrisd men—Adoption by widow of 





followed tn the absence of custom. . 

If no special custom is proved.to obtain as regards 
any matteramong the Jains, the Courts must fall back 
upon Hindu Law as the rule of decision. 

Sheo Singh Rai v. Dakho,1 A. 688, (PO); 5 I. A. 87; 
Chotay Lal v. Chunnoo Lal, 4 O. 744, 6 I. 4.165; 80. 
L. B. 466; Bachebi v. Makhan Lal, 3 A. 55, relied upon. 
- By special custom, among, the Jains 

(1) Adoption is a purely secular transaction design- 

of 
the adoptor without any religious meaning. ou 


her husband's brother—Publication—Hindu Law to be. 


4 


(2) The widow of a deceased Jain may adopt with- f 


out any authorization from her husband. 

(3) No special ceremonies are required to give 
legal effect, to an ađoptión; all that is requirod is 
consent on both sides, of the adoptor and the adopted, 
if he be an adult, or of some one on‘ his behalf if he be 
a minor, and due publication. 

Lakhs Chani v. Gatto Bai; 8 A. 819 ; Manohar Lal 
Y. Banaras Das, 29 A. 495; A. W. N. (1907) 121; 4A. 
“L. J. 407; Asharfo Kunwar v. Rup Ohana, 30 A. 197; 
A. W. N (1908) 79; 5 A. L. J. 200, followed 

. (4) In Delhi, a publio distribution of Ladus to the 
brotherhood in token af an adoption falfils all the re- 
quirements as to publication. 

(5) There is no restriction asto the age of the 
adopted son. ` f ; Ă 

(6) The adoption of a married man having children 
is valid. : z 

(7) A widow can legally adopt the brother of her 


travagance, and may be excluded from the category 
of just debts. | g ~- 7. o 
In the ‘case of antecedent debts due to third 
parties, the vendee is not under the same obliga-. 
tion to prove their necessity. Where the alienation 
has been questioned after the lapse of a consider- 
able time from its date, the proof required need not 
be very strict. SARDAR BALWANT SINGH v. SARDAR 
KIRPAL SINGH, 48 P. W. R. 1909, 2 P. L. R. 1909 
é > i 632 


"_____——ANenatloni by sonless propristor— 


“deceased husband regardless of the age of the adoptee - 


(8) Itis not necessary that the adoptees should bo 
younger than the adapting widow. MANAK CHAND v. 
Munna Lat, 95 P. R 1909; 168 P.W. R. 1909 844 

“i———Allenation by jather—Legal neces- 
sıty—Burden of proof—Antecedent just debts. 

Where a father is by custom not entitled to alienate 
ancestral property m the absence of legal necessity, 
the vendee from him of such` 
give proof of necessity. 

Deci Ditta v. Saudagw, 65 P.R 1900; P. L. R. 1900 
p. 322, followed. 

‘Where the sale consideration . consists of antece- 
dent debts to the vendee and other persons, the- 


property is bound to’ 


` Gift to daughter's sons—Reversion on death of one of 
them— Right of collaterals of donor.. 

A sonless proprietor made a gift of ancestral land 
in favour of his two daughter’s sons. On death of 
one of them the land was mutated in the name of. his ` 
widow. She married her husband’s surviving brother 
and with her. consent, the land was mutated in his 
name. The collaterals of the proprietor sued for a 
declaration that the later transfer effected by the 
widow would not affect their reversionary rights. 

Held, that the suit did not lie, for the transfer was | 
made in favonr of the surviving :donee who was 
grandson of the original donor; the plaintiffs not hav- 
ing contested the previous gift were not competent 
to challenge the later one. MANGAL SINGH v HAKIM 
BINGH, 138 P. L. R. 1909.; 171 P. W. R. 1909 


———— : by 101doto—Mokurraridar 
rights— Right of inferior proprietorship + Nature of 
right—Right of reversioner to contest alrenation of 
such right by widow—Necessity— Punjab Tenancy 
i (XVI of 1887), ss. 6 (1) (a), 5 (1) (a) and 59 cl. 
3). ; ; $ 
Long before the British Rule, D was in possession 
of land by way of grant made by or with the 
consent of the Local Governor of the time. D’s de- , 
gcendants each held the land in turn; and at‘annexa- ` 
tion, K, who was then in possession, was assigned 
the land revenue but the land was entered as 
shamilat deh. On Ks death the muaf was resumed; 
but a settlement was madé with his son J. who was- 
shown in the column of proprietors ag malguzar. 
On his death his widow was entered as his heiress, 
he being sonless: On her selling this land, the rever- 
sioners brought this snit to contest the sale. : 

The vendee denied that the land was “ancestral” 
and contended that it was not held in proprietorship 
as it was entered as shamlat deh; nor was it 
any kind of occupancy tenancy as described in the 








- Punjab Tenancy Act, and that even if J be brought 


under -section 5 of the Act, section 59 did not apply 
because there was no proof that D “occupied” the 
land, ae , 


VoL IV]  , T 


Custom—contd. AR E ak 


Held, that mokurraridarı tenure is of the 
nature of inferior ownership and heritablein its inci- 


dence, and, therefore, cannot be alienated by a widow. 


of the mokurraridar but for ‘necessity. ` 
Miya Ras v, Aulia Khan, 10P. 

ferred to. : 
Held, further, that'even if the tenure be some- 

gating bolow proprietorship, it certainly comes undor 
section 6 (1) (a) and (4) of Panjab Tonanoy Act, and 
the widow’s husband’s reversiofors who, descended 
from the common ancestor who “océupied ” the land, 
can object to the sale as one not made for necessity.’ 

. Dhar Bingh v. Lal Singh; 39 P. R. 1898, followed. 
Nihal Singh v. Khasan Singh, 24 P. R 1902 (F. BO, 

referred to. GUJAR SINGH v. BAWA UDDHAM SINGH 

86 P. W. R. 1909 ' 

— — —Allenatlon— Ancestral property — 
Land held by a commi n ancestor not as proprietor but 
only as a lessee—Proprietary rights panted afterwards 
to one only of his sons— Burden of proof. = 


~ Property inherited” from a common ancostor is 


deemed ancestral for the purposes of Customary 


‘Law. Bnt it is not considered so inherited whero - 


tho common ancestor originally” occnpicd itas n 
mere tenant. < xi | 

Where the ‘common ancestor of the parties was the 
lesgeo of certain land and aftor his 
proprietary rights therein were granted by tho 
Government to only one of his sons and the grantee 


. gavo away some of it to certain agnatic relations 


of his and divided the rémaining land betwoen himself 
and his two brothers L and M, an alienation by M 
(who was gonless) cannot be questioned’ by the 
descendants of the grantee on the ground of its being 
without necessity or incompetency of the alionor. 

_ The ‘burden of proving a property to be ancestral 
lies upon the person making the assertion. BHUMAN 
v. Aziz, 85 P. W. R. 1909; 80 P.-L. R. 1900 622 


———_—_- Mortgage of ancestral pro- 
perty— Necessitu—Just debt—Alienee antecedent 
creditor, ` 
In the absence of’ any proof of wanton waste and 

reckless extravagance, the money “actually borrowed 
in the ordinary course of dealings, whether from the 
alience or from a third person is a “just debt”. The 
mero fact that it seems to have swollen in a short 
time does not make any difference. 

The word ‘just’ has reference to the nature of the 
debt and not to the person who has advanced tho 
money. -, . É 

Sardari Mal v. Khan Bahadur. Khan, 11 P. R 189, 
followed RuGNATH Das v. Isararn, 189 P. W.R. 1909 
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Mortgage and sale of ances- - 








tral land by a male proprietor—Necessity—-Equity— 
Undue tnfluence—Unconscionable transaction—In- 
térjerence by Courts justifiable—Sale rejected in toto. 
Where the alienee is an influential person, like a 


<- GENERAL-INDEX. ` 


R. 1896, Rev. re-- 


626 


death the. — 


Zaildar or Lambardar in the locality where the alienated . 


property is situate and the alienor ida simple minded 
zamindar, and the. terms of contract are, on-the 
‘very face of them, so harsh and: onerons that no 
person even of ordinary intellect would have ac- 
cepted them, the presumption is, that the alienor was 
c@uplgtely under the thumb of the alienec. and was 
obliged to agres to any conditions imposed at the 


> 


: Custom—contd. 


= were 


` r 
wt 


time of making the bargain, and that the whole tran- 
sdction is unconscionable and unenforceable by Law. 
In such a case the Oourts should interfere and re- 
arrange the terms according to the principle -of 
justice, equity, and good conscience. MIAN AMAR 
SINGH v. Turar Raw, 128 P. W. R. 1909 1143 
Allenatlon—gsale by widow .of “a 
childless proprietor of Gahlan got in Mauza Ohhapra, 
Tahsil Thanesar, District Karnal—Pattidars as mem- 
bers of his got not competent to object. 
No custom prevaila among Jats of Gahlan got, in 
Maura Chhapra, Tahsil Thanesar, District Karnal, 
whereby the pattidars merely as members of the got 








- of a childless proprietor are entitled to contest the 


alienation by his widow of his ancestral property on 
the ground of there being no necessity or otherwise. 

Kirpa v. Ude Ram, 77 P. R. 1896; Shaman v. 
Sardha, 61 P: R. 1898; Harnam Singh v. Partab Singh, 


. 102 P. R. 1908 ; 129 P. L.R. 1906 ; Nihala v. Rahmat- 


tdlah, 187 P. R. 1908; 201 P. W. R. 1908, followed. 
Lehna v. Kishan, 78 P.,R. 1888, distinguished. 
Ram Baas v. Nand Raw, 167 P. W. R.1909 1024 
= —__———- Succession—Land gifted to 
son-tn-law—Giftis for the benefit of daughter and 
her issue—Reversion to,donor’s heirs in the absence of 
daughter's heirs—Alienation of such land—Rever- 
sioners of son-in-law have no locus standi to contest 
alienation—Stock of descent—Oharacter of property. 
One A gifted the land in suit to his son-in-law B, 
and the property descended from B to his son C. O 





- gifted the land to his daughter's son. D. | After the 


death of D, his daughter sold the land to the collaterals 
of A. The collaterals of B and C brought the 
present.suit to contest this sale: ` ' 

Held, that the plaintiffs had no, locus standi to con- 
test the sale in dispute in the presence of the col- 
laterals of A, some of whom were themselves the 
vendees. Neither B nor C constituted a fresh stock 
of descent qua the land but throughont its course 
of devolution, whether. by inheritance or gift, it 
retained its original character as property that 
had come down from A to the vendor. $ ; 

AMusammat Emna Begam v. Jawad Ali, 144 P. R. 
1898 ; Nawab Khan v. Kullu Khan, 89 P. R. 1905 ; 16 
P. L. R. 1905, followed. ra 

Where land is gifted to a Khana damad: (resident 
son-in-lew), the gift is made for the benefit of the 
donor’s daughter and her issue, and if the daughter’s 
children die without issue, the. land’ reverts to the _ 


. collaterals of the donor. ; 


Nawab Khan v. Kallu Khan, 39 P. Ri 1905; 18 P. L. 
R. 1905, Sita Ram v. Raja Ram, 12 P. R. 1892 (F. B.); 
Gurditta y. Atar Singh, 117 P. R.1906, followed. LU 
v. Kaxo, 102 P. R. 1909 867 


—_-—__-—— ——Will—A doption--8uit to set 
asidc—Relief—Nature of suit—Will reciting adop- 
~tion already made—Duty of Courts enquiring into 
adoption irrespective of the question whether the 
will is valid or not—Pleadings 482 
- Syeds` of Mauza er 








District Gurdaspur 
‘Hindu Law-Succession-- Alienation 
by sonless proprretor—Daughter's son—Collaterals— 
Will in favour of daughter's son—Non-agriculturist 
Brahmans of Rawalpindi tahsil. 

In matters of “succession to,” and alienation of 








e 
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Custom—contd. 


ancestral property; non-agriculturist Brahmans of f 


Rawalpindi tahai!, are not governed by custom at 
variance with Hindu Law; consequently a nephew 
is not entitled to question the validity of the Will 
executed by his uncle in favour of his daughtor’s son. . 
Hira Naxp v. HARI Cand, 10 P. L. R. 1900; 125 
P. R. 1908 : 7- 
— Muhammadan Law-—S8ucces- 
-81on—Daughter—Sayeds of Kharkhanda 1n Rohtak 

District—Distant kmdred—Female with full otoner- 

ship—Kffect of confiscation and re-grant of property by 

Government—Person tn possession —Inguiry by Reve- 

nue. Oficer at mufation—Effect of mutation—Evidence 

> Act (I of tea 8. Il0-—Punjab Land Revenue Act 

* (XVI of 1887), 8. 44 

Among Sayeds of Kharkanda in Rohtak District, n ` 
daughter having no brother takes the whole estate of 
her parents just like o son, and in some instances, 
she has also - succeeded collaterally; and when 
a fomale succeeds, she becomes full owner of the pro- 
perty she inherits; and in cise of her leaving no 
near kindred, the right of succession to her estate, of 
her father’s father’s brother’s son’s daughter or grand- 
daughter is, both according to custom and Muhamma.-. 
dan Law, not inferior, but rather superior, to that of 
-her father’s sister’s son’s son, where the competition 
is between these two sets of heirs. - - 

Both of them are according to Muhammadan Law, 
distant kindred, being noither-“ sharers”, nor “resi- 
duaries,” but former's right is better than the latter’s 
as she is the daughter of a residnary of the 4th class. 

Mur Mumtaz “Ala v, Jawad Ali, 82 P. R. 1887 and 
Faiz-ud-din v. Wajrb-ul-Nist, 71 P. R. 1892, dis- 

tinguished. 

“Property originally belonging to a male 
proprietor but confiscated by the Government’ 
for disloyalty in 1857 and afterwards re-granted to his 
widows with full ownership entirely vests in them as 
their acquired property and ceases to form a part of 
their husband’s estate. i - i 

Obiter dicta. 

(a) A person, seeking to oust another ont of the 
possession of the landed property to which 
tho latter has already succeeded and in 
whose favour mutation of names has also 
been effected, after regular enquiry by a 

- Revenue officer, 1s bound, in the first m- 
stance, to prove that his right is superior to 

- that of his adversary. : 
Badhatwa v. Deva Singh, 141 P. R. 1893, followed. 

(b) A regular enquiry made by a Revenue 
officer in the matter of succession at the time 
of effecting mutation of names is relevant. 

NASIB-UL-NIS4 v. MANSUR ALI, 12Q P. W. R. 1909 

965 


—— . See Oustou - Succession. 


; Succession— Adopted son is entitl- 
ed to succeed collaterally—Sihh Jats of mauza Chuhar 
Chak, tahsil Moga, District Ferozepore. : 
Among Sikh Jats of mauza Chuhar Chak in the Moga 

~tahaıl of the Ferozepore District, ari adopted son, who 

is of the same got os the arlopt:ve father, is entitled 
by cùstom to succeed collaterally in the family of his 

adoptive father. . 

















CASES. 


Custom-—conid. 


Ram Ditta v. Tahht Mal, 50P. R. 1908, 67 P. L. 
R. 1908, not applied. Dian SINGH v. SEWA SING 
P. R. 1909; 169 P. W. B. 1909 - ; 857 
—_—_—_—-Succession— Adopted son can suc- 

ceed collaterally—Jats of Rohlak District. | 

Among Jats of the ‘Rohtak District, an ndopied 
son or his heirs can succeed collaterally to property 


« m 


to which tho adoptive father would have succeeded, ` 


if alive. | i . 
Jeram v. Munphul, 4 P. R. 1892: distinguished. 
Mansa v. Sorta, 99 P..R. 1999; 170 P. W..B. 1909 


—— Alicnation—Syeds of mauza 
Masania, District Gurdaspur, follow agricultural cus- 





tom—Daughter inheriting property from her father as - 


her absolute property—hft to husband—Landa reverts 

to wife’s heirs on death of husband. _ 5 

The Syeds of mauza Masania, tuhsil Batala, District 
Gurdaspur, are governed, in matters of alienation and 
succession, by the general rules ofagricultaral custom 
and not by Muhammadan Law. 

Shah Nawas v. Asmat Ali, 40 P. R. 1907; 10 P L.R. 
1908, followed. - , È ~ y 
~ Where land, which a daughter has inherited from 
her father and which has become her absolute pro- 

- perty, has been gifted by her to her’ husband, it 
- reverts to her on the death of her husband and 
descends to her daughter asher heir and not to the 
collaterals of the deceased husband. ALLAH RAKHI 
v.. ZAKAR HUSSAIN, 96 P. R. 1909 848 
————— ——_—— Brahmins of Mankiala, Tah- 
sil Gujar Khan, District Ratoalpind:—Hindu Law— 
Burden of proof. a h 
The Brahmins of Mankiala, Tahsil Gujar Khan, District 
Rawalpindi, though they actually cultivate Revenue- 
paying land, at least throngh servants, and have been 





~ > [1909 


H, 103 - 


in possession of the land for some few generations,- - 


are still to be presumed to be governed by Hindu Lair, 
because-— i 
(a) they are not a compact village community, 
(b) they own only a ‘little land and admittedly 
~ depend in part on other occupations for a 
living. ` : ` Sa 

Accordingly, daughter is nob exoluded from 
inheritance by brother’s sons. The test in such 
cases is:—Whether the main {source of livelihood is 
agrieulture or not, and whether there is a compact 
village community of the tribe concerned. 

Nihal Chand v. Bhaguan Singh, 33 P. R. 1907; 158 
P. W.R. 1907;9P L. B. 1908 and Hira Nand v. Hari 
Chand, 125 P. R. 1908;182 P. W. B. 1908; 10 P. L. R. 
1909, 4 Ind. Cas 687, followed. Maya v. -GUEDIT 
- SixeH, 128 P. W. R. 1909; 145 P. L. R. 1909; 4 P. R. 
1910 a 947 





band’s maternal relatton—Ubjection by her husband’s 
father. ape e 
Tf a Sayed of Kharkhanda, in Rohtak District, dies- 
without leaving any male or female lineal descendant 
or other near kindred, the property inherited by him 
` through his mother reverts, according to custom, to 


—— — — Gift by widow of a Sayed-of - ` 
Kharkhanda in Rohtak District. in favour of her hus- . 


his maternal heire,and in their presence, the paternal 


_reJations have no right of succession, Consequently a 
gift of that property by his widow in favour of ond 


Waryam Singh v. Man Singh, 72 P. R. 1898, followed. of her deceased husband’s maternal relatives cangot- e 
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Custom—contd. 
bo challenged by his father. Jawap>ALi v. EANA 
Bream, 121 P. W. R. 1909. - 957 


= Successlon—Muhammadan Law— 
Burden mf ' proof—Widow— S8ister—Riwa)j-i-am — 
` Entries eattested by non:agriculturiss Awans of 
*Ludhinna City. 7 
In allcases whero there is no fixed or definite rule 
og succession, that is, where itis not clear whether 
he parties follow custom or thoir personal law in 
the matter of succession, the personal law must 
be the rule of decision. 
Daya Ram v Suhel Singh, 110 P. R. 1908 e B.) ; 
81 P. L, R. 1907, followed. 





In ascertaining whether a particular tribe is gov- i 


erned by custom, the Court shall have regard to the 
nature of the property in dispute, to the parties’ caste 
and station in life, to their occupations and their 
social environment and to the rule of succession 
which may have been observed -in the family in 
the past. 

Where it appeared that the deceased’s family had 
been living in the town of Ludhiana for nearly five 
generations, that in Ludhiane the members of the 
family had never followed agriculture as a profes- 
sion, that the deceased’s ancestor owned no agrioul- 
tural land either in Ludhiana or elsewhere, that on 
a former occasion daughters were allowed shares 
in their father’s inheritance in the family and that 
the lands in suit were purchased- by the deceased 
himself onb.0f the savings of his income as contractor 
and itwas not shown that widows excluded other heirs 
by custom : 

Held, that the facts that the deceased belonged to 


the Awan tribe, which followed. custom in other ` 


places, and the deceased had attested a riwaj-ram 


which related to the tribe residing in the Ludhiana . 


City were not sufficient to hold that a definite rule 
of customary law governing the parties in matters of 
succession was established; consequently the succes- 
sion to the property left by the deceased must be 


governed by Muhnammadan-Iaw. JAMIAT-UL-NISA V. * 


HASHMAT-UL-NIBA, 8 P. L. R. 1909; 124 P. R. 1908 


— am —— Muhammadan Law—Daugh- 

_ter»—Collaterals—Natkani Biloches of Sangarh 

tahsil, Dera Ghazn Khan District. 

Among Natkani Beloches of Sangarh tahsil, Dera 
Ghazi Khan District, there is no proved custom by 
which daughters are excluded from imbheritance ‘in 
tho presence of collaterals. GHULAM HAIDAR ~. 
PHAPHAL, 29 P. L R. 1909; 92 P. R. 1908; 155 P. W. 
B. 1908 2 “932 
— Proprietor dying lawaris— 
Meaning of lawaris— Rishtadar—Bhayachara village 
— Scope of agnatic theory— Wife's cousin once removed, 
Where the Riwaj-t-am provided thas the proprietors 








of the patti would be successors of a propietor dying, 


lawaris (without heirs): 

- Held, that it would be an unwarrantable extension 
of agnatio theory to allow the proprietors of the patti 
in a Bhyachara village to succeed to a deceased pro- 
prietor ın the presence of his wife’s lst cousin once 
removed, who is a member of the proprietary body 
of that village and is aleo in possession of-his holding. 
Such a relative though not yak jaddi i isa rishtadar of 
tH® degeased and the term waris does not necessarily 
include blood relations only, 
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Lehna v. Kishan, 78 P. R. 1888, and Badhawa v. 
Deva Singh, 141 P. R. 1893, distingnighed. . KIRPA 
SINGH Vv."GURDIT Sınan, 66 P. W. R. 1909 555 
—_—__-—— Succession=Pujari of Akal Bunga 

Shrine—Succession to scome—Dastur-ul-Amal of 

Golden Temple—Incompetency of sister’s sorto succeed. 

The 1859 Dastur-ul-Ama?, prepared originally for the 
Golden Temple, Amritsar (Darbar Sahib), applies also 
to Akal Bunga Shrine as regards succession to the 
share in its como. According to it the only persons 
entitled to succeed toa share in the income of the 
shrine are the holder’s male lineal descendants. A 
sonless holder may, subject to certain restrictions 
laid down therein, ‘alienate Lis share by deed toa 
daughter’s son or a disciple but the right of a sister's 
son isneither recognized by it nor by the custom of 
the Institution. ARJAN BINGH v. KISHAN BINGH, 101 
P. W. B. 1909 
—— ———— Prijaris of Golden Temple of 

Amiitsar—Rozina (annuity)—Dastur-ul-Amal of 

1859. 

Succession to the property or offerings of a Reli- 
gious Institution isto be governed by the custom 
and practice relating thereto. So according to the 
Dastur-ti-Amal, prepared in 1869, of the Sikh 
Temple, Darbar Sahib, Amritsar, the 10rina (annuity) 
allowed out of the mcome of the Temple, to a Pujari 
goes on his death in the first instance to his male 
descendant. ` According to its provisions the term 
male descendant does not necessarily include an 
adopted son 

~ Nur Muhammad v. Ghulam Habib, 106 P. R. 1892, 
Sain Das v. Sahib Deri, 140 P.R. 1892; Sardar Man 
Singh v. Ganga Singh, 100 P. W. R. 1909, 4 Ind. Cas. 
894, Sardar Arjan Sinyh v. Kishan Singh, 101 P. W.R. 
“1909, 4.Ind. Cas. 895, referred to. Hani BINGH v. 
GURBAKHSH SINGH, 95 P. W. R. 1909; 180 P. L. R. 
1909 ; 94 P. B. 1909 896 
i See TA ( illegitimate son) 

+n the Kangra District— Marntenance—Value of settle. 
ment entry against other evidence, 

By custom, a sartora (illegitimate son) in the Kan- 
gra District is not allowed to succeed to his father’s 
estate. butis only entitled to maintenance out of it, 

When sons and daughters in this part of the coun- 
try are thus entitled to maintenance ont of an estate 
of small value, they are, no doubt, allowed to hold it 
for their lives but tls doos not give them any right 
of inherit in the proper sense of the word. 

Haria v: Kanhya,72P. R. 1908; 47 P. W. R. 1908; 
64 P. L. R. 1908, referred to. WAZIRU v Fexnux, 151 
P. W: B. 1109; 111 P. L. B. 1900 013 


~ Dacoity; mstigation of, in plaintiff's howse—Surt 
for damages—Oonfession and deposition of approver, 
admissible in Oivil sut against him—Suit against 
~ felon lies even tf he was not convicted criminally— 
Oivil Procedure Code (Act XIV of 1882), 8.11. 
Where a dacoity took place in the plaintiff’s house 
and it was proved that the defendants, though they 
were not themselves participators in the actual com- 
mission of the crimo, instigated tho dacoity, were 
fully privy to it, tookan active part in bri 
it about and financed the dacoits : Held, that the 
defendants were liable to the plaintiff for his loss. 
In such a suit for damages, the confession and the 
deposition of the defendant as approver in the Orimi. 
nal cago for the dacoity, aro admissible against him 


i 
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although the Sessions Court did not convictthe accused 
persons upon those materials. 

. The rule of English law thata suit for damages 
against felons will not lie unless they had been first 
convicted, does not hold good in this country where 
such a suit lies under section 11 of the Civil Procedure 
Code, 1882. KESHAB NATH v, MANIR-UD-DIK, 19 O. 
W. N. pol F 523 
Damages; right to—Agreement by guardian: to 

exchange land belonging to minors 1129 
——-——Similar goods not available—Nominal 

damages i ` 
———_--——— suit for—Dacoity, instigation of, in 

plaintiff's honse—Confession and deposition of 
approver, admissible in Civil suit against him— 

Suit against felon lies even if he was not convicted 

criminally 523 
Dastak merely allowing tenant to take possession— 

Registration optional—Registration Act (LI of 1877), 

e 17 cl. (d). 

A dasink merely allowing the tenant to teke pos- 
session of the land and cultivate .it is not a lease 
for any .term exceeding ono year, ora lease from 
year to year or a loase reserving a yearly rent, within 


the meaning of clause (d) of section 17 of the Regis- ` 


tration Act, and is adutissible in evidence even without 
registration.  AHMUD BEPARI v. ToHI MAHOMED, 3 O. 
W. N. 267 511 


Debutter property. ‘See Hixpu Law. 
Declaratory sult. Sce Sexctric RELIRE Act, 
gs. 42—56. ` 





Alienation found partly for necessity—Proper form 
of decree 614 

Decree, amendment of—Clerical error 13 sufficient 
ground for amendment although found in judgment 
and plaint too—Oivil Procedure Code (Act V of 1909), 
s. 162. 

_ Where mortgaged property is erroneously described 


in'a mortgage decree, the Court can amend the decree, 


althongh the decree is in accordance with the judg- 
mont and tho plamt, in which the error originated. 
Such an error is only a clerical one. ‘Variance with 


the judgment’ is not the only reason for amendment . 


of a decree; another reason specified by law is the 
discovery of any clerival or arithmetical error in the 
decree. ` 

Pherozsha Pestonji v, The Sun Mills Limited, 22 B. 
870, followed. - ' 

‘Mellor v, Swire, 80 Ch. D. 289 at p. 246, referred 


to. 

Lakho Bibi v. Salamat Ali, 20 A. 837; Parmeshraya 
v. Sevhagiriappa, 22 M. 364; Jogaswur yv. Ganga Bishnu, 
BO. W. N. 473, distinguished. GaAIBI v. KRISHNAJI, 
6N. L. B. 859. 
based on private award—Precision 








language. 


reasonable to expect that precision of language which 
should characterize a decree drawn up by the Court 
itself, it is' to be road and interpreted as a whole. 
Hasowau v. DULAHMAL, 3 8. L. R. 120 606 
———— construction of 56, 410 
—— Effect of bona fide obtaining decree against 
_ prima facie legal representative of a deceased debtor. 
here a creditor obtains a decree for the debt due 
eguinst a person whom bo believes to be tho lega 
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by reversioner—Decree— ` 


of < 


Jn a decree based upon a privato award, it is un- ` 


. {1909 


Decree—contd. 


"representative of his deceased debtor, ‘the real’ 


representative of the deceased, who has taken no step 
to gut the decree set aside within proper time, is, 
afterwards, not entitled to question its validity. ` 

Nthal Devi v. Shib Dyal, 86 P. R. 1907; 118 P. W. 
R. 1807; 11 P. L. R. 1908, followed. BHAGWANTI vr. 
MacDonacp, 152 P. W. R. 1909; 150 P. L. R. 1909 ° 

| 1013 
Declaratory suit by reversioner—Alienatiow, 
found partly for necessity—Proper form of decree— 

Mortgage for fixed tern—Decree declaring portion of 

mortgage-money as valid charge on land to be paid on 

alrenor’s death—No reference to the term of mortgage 
in the decree—Izterpretation of decree—Reversioner’s 
right to redeem 1mmediately after alienor’s death. 

One Ida, a sonless proprietor, mortgaged the land 
in suit for Rs. 2,000 and it was stipulated that the 
mortgagor was not to redeem until after 60 ‘yeara 
The reversioners sued for a declaration that tho 
alienation should be held as invalid against them. 
Tho first Court gave a decree ‘that the mortgage 
shall not be binding on -the plaintiffs after Idu’s 
death except to the oxtent of Rs, 400’. 

Ona 
the effect that “Rs. 1,666 was n valid charge on the 
land which the plaintiffs must pay before they can 
redeem it after the death of Ida?” On a further 
appeal being preferred the Chief Court‘ decree was 





- to the effect that the alienation ‘shall affect plain- 


tiffs reversionary rights tothe extent of Rs. 1,666 


“only. After Ida’s death, the plaintiffs brought their 


present suit for redemption ofthe land on payment 


. of Rs. 1,666, they were met by the plea that redemp- 


tion could not take place till the expiry of 60 years 
from date of mortgage — g j 
Held, overruling tho plea, that the plaintiffs were 
entitled to 1cdeem immediately after Ida’s death. 
What the decree meant was that after the death- 
of Ida, Rs. 1,666 would be a burden on the land, 
and that apart from this nothing in the mortgage- 
deed would remain in force. The pointed reference 
to payment “after the death of Ida” shows that the 


, the Divisional Judge gave a decrec to , N 


Court contemplated simply the “power of“rodemption” `’ 
ie. . ë 


immediately after Ida should di . 
Wheére, ina suit by a reversioner for a declaration 
that the alienation does not affect his reversionary 


- interests, the Court finds that only a portion of the 


consideration passed for a necessary purpose, the 
decree’ should declare that the alienation shall 
not take effect at all against the reversioner after 
the death of the alienor, but that upon the death 
of the alienor, the reversioner shall not be entitled 
to possession until he has paid the sum found to be-for 
necessity. HALAL AHMED v. SHAHAB DIN, 92 P.R. 
1909; 163 P. W. R. 1909; 154 P. L. R. 1909 ` 614 


, form of—Common property of a community 
—Sust for appointment of ‘Receiver for the manage- 
ment until a suitable trustee is appointed by the 
commumty—Recervver, whether should bu appointed. 
In a suit by somo members of a community 

against the other members for the appointment of a 

Receiver for the management of the joint proparty of- 

the community untila proper trustee is appointed by 

the community, it is not convenient tə passea decree 
for the appointment of the Receiver. 

The proper form of the, decree in such a case is ome 
anarding possession to the plaintiff on behalf of the 
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whole community, for whom: the plaintiff sues, 

including the defendants in the suit. ' NARAYANAN 
CHETTI v. RAMASAWMI CHETTIAR, 19 w. L. J. 669 

67 Cs $ 1069 

; meaning of ‘852 

——_ passêd after plaints ¢ death, when a ps 





— order dismissing an interpleađor suit 
3! 


Defamation. Bee Penal Code, ss. 499, 500. 

—— Privileged communio ‘ati ion— 

Malice—Oommunication from clergyman to lad 
attached to his mission: 918 


Defamatory statement made b 
pleader—Privilege 176 


Dekkhan Agricūlturists’ Relief Ace 
(XVII of 1879), 8. 2—“ Agriculturist”, mean- 
ing of—‘Then defined by law”, meaning of—Act 
XXII of 1881. s. 1. 

“Then defined by law,” in section 2 of the Dekkhan 
Agriculéurists’ Relef Act relates to the time ‘when’? 
any part of the liability was incurred. - 

The Dekkhan Agriculturists’ Relief Act was extend- 
ed to Ratnagiri District in 1905. An ‘agriculturist who 
was a resident'of that district had executed a mort- 
gage of Certain land in 1881: Held, that he waa not 
an agriculturist within the meaning of the Act, as 
amended by Aot XXIII of 188i, with regard to the 
said mortgage. SHANKAR RAMKRISHNA v., KRISHNAJI 
GanesH, 11 Box. L. R. 1288 





(2)—Application of clauses—Definition of “agricul. 

turist.” 

Section 2 of the Dekhan Agriculturists’ Relief Act- 
gives two definitions of the term “sgriculturist”, one 
n ‘clause | and the other in clause 2. Where a party 
toa suit isan agriculturist nt the time the suit is 

. filed by or against him, the former clause applies. 
Clause 2 gives a special definition for the purposes 
of Ohapters II, III, IV and VI and section 69 of the 
Act. This latter ‘definition is not exhaustive but 
is merely inclusive and is intended for a special 

purpose DAMODAR NANDEAN v. MANUBAI, 11 Box. 
L. 1143; 34 B. 66 64 

> rini aaa ss. 7 and 12—Man.. 
datory— Waiver. 

The provisions of sections 7 and 11 of the Dekkhan 
Agrioulturists’ Relief Act are mandatory, and cannot 
be waived by the parties: - 3 

Putajy v. Sadashiv, P. J. (1887) p 211, Anar- 
chand v. Lakshman, P. J. (1890) p. %20; Patlu -v. 
Naru, 7 Bom. L. B. 688 ; ;-Lalji Asandas v. dohumed 
Ali, 18. L. R. 75, followed. Bream v. TOPANMAL, 3 
8. L. R. 106 

s. 12 


a oar aa 599 
ss. 12, 13—Retrospec- 
` tive effect. 


Section 18 of the Dekkhan -Agriculturiste’ Relief Aot 
is retrospèctive in its effect and applies to the case 
of transactions entered into before the date of 
ite extension to a District but the suit in res- 
‘pect of which is instituted after that date. 

Sections 12 and 18 of thé Act show thatit. was 
theintenfion ofthe legislature to open up all trans- 


actions botween the parties from their very com- - 


m@nceyent. This is one of the means adopted 
Py the aaa to carry out the intention expressed 
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—— 8. 2 cls. (I) and. 
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' Dekkhan Agriculturists*: Rellef Act. 


—con eld. 


in the preamble of. relieving the agricultural es 
from indebtedness, which. means ‘indebtedness’ 
existing at the date of the passing of the Act as well 
as future indebtedness. SHIvIAL v. BHIKHA Ranay 


11 Box. L. R. 1872 

— s. I3 - - 843 

— sB 15 D ch (3)— 
“Decree +n the st’ means the decree of” the original ` 

~ as well as the appellate Court. 

“The decree in the suit” in section 15 D clause (9) 
of the Dekkhan Agriculturists’ Relief Act does not 
only mean the deoree of the original Oourt but also 
the decree of the appellate Oourt which it may pass 
on appeal. 


When the deoree of the lower Court is reversed | 


or varied in appeal, the decree of the appellate Oourt 
- becomes the decree in the suit which is to be executed ' 
in execution proceedings. NAWLAJI SABDARMAL V. 
Raman-DHONDI PATIL, 11 Box. L. R. 1285 


Sea nan Sm endmeni Act 
XXIII of 1881), 8. 1 583 


sr pismissak: in default Application for restoration 


can be granted even if sufficient cause for absence 
is not made out 816 
Divorce—Collusion—Oollusive agreement _ not 
carried into effect 3 
Divorce Act (IV of 1869), s. 3 (I)— 
Jurisdiction of Oourt—“ Last resided together.” . - 
Where the husband and wife never hada permanent 


residence, a divorce suit may be instituted in the _ ' 


Court which: has jurisdiction over the place where 
they last resided together although for a very short 
time. Baiaur v. eee 36 C. 964 419. 
» 36—Divorce—Alsmony—aA ter 
" decree nisi and se decree abs lute, 
The Indian ‘Divorce Act contemplates the payment 
to the wife of alimony ag long as she is in law a wife, 








that is, until she ceases’ under a decree absolute to | 


fill that position. Therefore, she is entitled to get 
alimony for the period-between the decree nisi and 
the deoree absolute. 

The ruling in Dann v. Dann, 18 P. D. 91, is not the 
law in India. BOWEN v BOWEN, 860.1018 699 
——— sS. 55 r : 852 
‘Docu ment Construction of ancient document. > 

An ancient document ought not to bé construed in 


, the light of present usages’ or modern understanding 
: ofthelaw. Nemar CHANDRA BOSE v. MOHAMED a3 


90. L. J. 475 
; — ———Past documents—Snit for inspeotion 
of, not maintainable 108 
- production of, in revision 550 
production of —Fruming of issucs— 
Commission—Discmery, object of—Delégatiwn of 
power to Commissioner —Inspecti m, right to—Right - 
to have copies—Taking notes of documents—Civil 
Procedure Code (Act V of 1908), O. XI, r. 14. 
An order under Order XI, Rule 14, may be made 
before the issues are framed. 
The order for the production of documents isto be 
“limited to such documents alone as relate to matters 
in question in the suit, ‘and the Court must, before ib. 
esthe order, determine for the purpose thereof 
hah are the matters in question in the suit. But this 
may very well be made eyon boforo the issuos have - 
been framed. Ky i 
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`, A party cannot obtain a commission for the inspoc- 
tion or production of books or papers in order that he 
may ransaok them for evidence to make out his case į 
ho is entitled to production or inspection only when 
the same is material and necessary to establish his 
cause of action. 

A party cannot ask for discovery witha view to 
ascertain -tho evidence on which his opponent’s action 
or defence rosts; “but where the documents aro 
material to the caso of tho applicant, it is no objec- 
tion to their production or bispection that they relato 
to the case of his adversary. 

When the Court issatisfied that an order for pro- 


duction of documents should be made, the time and . 


place of inspection should be specified, and it should 


- also give directions as to the- manner of inspection. 


A Court ought not to delegate to a Commissioner tho 
exercise of the power which the Court possesses under 
Rulo 14 to require the production of any document. 
If a party be advised that the production of any 
particular document in Court 1s necessary, he must 
make an appropriate application to the Court. 

The right to inspection ordinarily includes tho 
right to have copies of the document. 

Ormerod v. 8t. Ge wge’s Iromoorks, (1905) 1 Oh. 505; 
T4L J. Ch. 878; 53 W. B. 602; 92 L T. 541, and Bevan 
v. Webb, (1901) 20h. 59 at P- 74; 70 L. J. Ch. 536; 40 
W. R. 548, 84 L. T. 609; 17 T.L. R. 440, followéd. 

The party inspecting documents may tako notes of 
their contents. Gosinp MOHUN Doss v. .Kunda 
Bsuary Doss, 100. L. J. 407 ; 14 C. W, N. 147 364 


Dying declaration, value of I 127 
OO ——— value of. 

A dying declaration -inconsistent with tho other 
prosecution evidonoe, full of material contradictions - 
and discrepancies, is of no value. SHAH Dinv. 
FMPEROR, 20 P. W. R. 1909, Ce ` 
Easement of necessity—Uso of BANG for - 

15 years 1015 
— Right of way, whother a continuous 
casement—Right to light and air—Nature and ex- 
tent of the prescriptive mght in India—Difference 
between English and Indian Law—lInterferenco 
with light ond air that the tenoment was accus- 
tomed to receive during the statutory period—Sub- 
stantial damage—Relief by way of injunction and 
compensation, when awardable 425 
Easements angi of 1882), s.5, !llus. 

(b) and ss. 28, 33 Right of way, 

whether a continuous casement —Right to light and 

awr—Nature and extent of the prescriptive right tn 

India—Difference between Emglish and Indian Law 
` —Interference unth light and air that the tenement 

was arcustomed to receive during the statutory period 

—Substantial damage—Relief by way of injunction 

“and compensation, when arcardable, 

Plaintiff and defendants became owners of adjoin- 
ing houses, both of which belonged to one L. There 
wasa lane between them through which plaintiff 
claimed a right of way for the scavenger to pass. It 
was found that the owner did not convey any interest _ 
in the lane to the plaintiff,and that the plaintiff didnot © 
have 20 years’ enjoyment of such a right of way 
since the severance of the tenements. The defendants 





‘bnilt a wall along the western edge of the lane go as" 


to completely close up the window in the eastern wall 
of plaintiff's house opening into the Jane. The window 
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was found to have existed for more than 20 yoars; 
but it was also found that the room was re-built aud 
the dimensions ofthe window enlarged by tho plaintiff. 
Plaintiff claimed (1) a right of way through the lane 
and (2) an injanction restraining the defendgut - from 
interfering with tho paisage of light and air through 
his window: 

Held, (1) that plaintiff was not entitled to tho right, | 
of way which was not a continuous casement, and as- ° 
suming that it was used as a passage for scavengers 
when L owned both the promises there was no ap- 
parent and continuous easement within the meaning 
of section 13 ofthe Indian Easements Act. 

(2) that plaintiff was entitled to light and air 
through the window to the extent of the old dimen- 


sions, and ¢hat defendant’s action in blocking up all : 


light to the window was actionable. 
(3) that English Law laid down by the House of 
Lords, in Colls v. Homs ant Colonial Stores, Ld., 


. (1904) A. O. 179 ;73 L.J. Ch. 434 ; 53 W. R. 30; 90 


L. T. 687 ; 20T. L. R. 475, that “to constitute an ac- 
tionable obstruction of ancient lights, there must be a 
substantial privation of light, enough to render the oc- 
cupation of the house uncomfortable according to the 
ordinary notions of mankina; doos not apply to 
India. . 

(4) that section 28 of the: Indian Easements Act 
adopts the rule of law, laid down in Caleraft v, 
Thompson, 15 W. R. 887, that the right which 
can be acquired by statutory prescription is a right 
to a continuance of the whole or substantially the 
whole quantity of light which had come to the window 
during a period of 20 years. 

Beott v. Pape, L. R 31 Ch. D. 554; 55 L. J. Ch. 426 ; 
50 J. P. 645; 64 L. T. 899; 34 W. R 485, Olark v. 
Clark, L: B l Ch. 16 and Kelk v. Parson, L. R. 6 Oh. 
809 ; 19 W. R. 665 ; 24 L. T. (N S) 890, referred to. | 

(5) that the fact that plaintiff croated a means for 


light to pass into the room by constructing new door- - 


ways-did not justify defendanta’ action in obstructing 
the already existing- source for passage of light to 
which plaintiff had acquired a prescriptive right. 
Dyers’ Company v. King,.L. R. 9 Eq. 438 at p. 442, 
referred to. 
(6) that componsation in money was: not an’ ade- 
quate remedy for the obstruction caused by defendants 


which materially interfered with the physical comfort - 


of the occupants of the room. 

The High Court issued a mandatory injunction 
directing defendants to remove so much of the wall 
as interfered with the free passage of lights and air 
through tho plaintiff’s window to the extent’ of the 
old dimensions, and restrained defendants from 
building any wall in future so as to interfere with 
plaintiff's right to the extent of such dimensions. 

Hadoosoodan Dey v. Bissonath Dey, 15 B. L. R. 361 
at p. 867; Shelfer v- City of London Electric Lighting” 
Co., (1895) 1 Oh. 287 at pp. 321 and 822; Kire v. Jolly, 
(1905) 1 Oh. 480; Jolly v. Kens, (1907) A. 0. 1; 76. 
LJ.Ch.1; 951. T. 656 ; 23T. L. R. Í, Higgins v. 
Betts, (1905) 2 Oh. 210;.Ohotalal Mohanlal v. Lalubhai 
Su chand, 29 B. 157 and Anath Nath Dev v. Galstaun, 
35 C 661; 12 0. W. N. 519, referred to. Bia Aras 
v. JACOB Harron, 7 M. L. T. 345 Te 

425 


- = 13, 28, 33 
m S. 47—Right of way—Non-user 
by agreement—Su baistence e of right, 
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“@oxihal, 
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_ Easements, Act—ooneld.” 


$ | ‘Where it was found that the non-user of a ait of 


“way for some -years before; the date of suit was by 
menti ~ ~ z 
Held, that the right subsistad., Porn Raon: v. 

Katam Hossain, 5 M L T 216 127 © 


East Bengaland Assam—Bengal aa ~ 


_ Act (VILI of 1885)—Sale in execution of reut decree ` 
—ivil Procedure Uode (Act XIV of 1882), 8. 8104.. 
applicability of. 
East-Bengal-and NG Legislature intended’ that 
section 810A. of the Civil Procedure Code should - 
- apply: to sales under the Bengal Tenancy Act ; and, 
therefore, jadgment-debtors or their “representatives 


tot 


~ are entitled to apply under that section to set aside | 


sales under-the Bengal Tenancy Act. 


Paresh Nath v. Nobogopal, 29.C. 1,6 C. W.N. 821 ~. 


(E. B), followed. “ALI MIAH v. RAMJAN "KHAN; 18 
O. W. N. 224 6 M. L. 1.843, 474 
Ejectment decreo—Arrears of rent`paid pend- 


~ mg appeal—Dismissal of appeal with costs—Failure 


va 


to pay-costs in time—Juriadittion of Court to ordér 
ejectment. - re, 12 
suit agamst wong- -doer—Prior posses: 

sion of plantif—Title. out of plaintif. . 

It'is true that prior possession, however thor, is. 
suficient prima facie title in ejectment ‘against ®-. 
wrong-doer, but mere prior possession is not suffi-. 
cient where it is shown-that the title 1s out of the 
2 plaintiff.’ BATLA.KHUSHABA v. ABAI AMRITA VAGHMODE 
“11 Bos. L. R. 1098 í 
suit for—Onus of proof—Zerait land 











— 











—Desoription of land in ore ite 529 
= 5 Barden . of proof—Zerait - 
land < ng 


suit for—Transferee of non-transfer- ~- 
X able occupancy holding =Tranijer r score by. some > 
of joint landlords. 

Where some of the joint landlords of & non- transfer- 
able ‘occupancy holding recognise its“ transferee as 
their tenant;-the.transfereé cannot be treated -as_a: 
mere trespasser; and any other co-sharer, who did 
not consent to the transfer, cannot maintain a suit _ 
: for exclusive possession of the land by evicting the . 
~. transferee on the ground that since the transfer there 





- has been apartition between the landlords by which 


. water through that khal: 


“the holding fell to ‘the’ plaintiff's share. ` HOSSEIN 
MAHOMED +. FAKIR MAHOMED, 100. L. J. 618 . 740 
< Equity—Uée of a khal for 15 year s—Oustom proved 
~ by practice and conduct--Hasement of necessity.- 

Where A allowed B for. 15 years to ‘irrigate Bs. 
‘field by a khal (water `course)` existing in A.’s land 
and B. trusting on A.’s “continued complaisance’ pur- 
chased a share in the well’ from which B. used to get 


LP 


, 


Held, that it was neither a case of ‘easement by pres. 
cription’, nor that of an “easement of necessity,” but 


+ the-long practice and "A ’s conduct -coupled “with the 


other evidence on ‘the record.made outa sort of custom D 


. which had perfected “B.’ s-right in such a way as to 
estop A. from denying ıt and to preclude. ‘the Court - 
from interfering with it on the. principles of equity, 


_ Mandar SINGH v. Hazara SINGH, 101 P. L. R. 1909; 


153 P. W. R. 1909 
- Estoppel 


“1015. 
1146 . 


` See EVIDENCA nee! BS. 116, 116. 
e——— Admission and conduct , 
<1 Admission of father, how far bindin ce 
son 


"Oy 


Tees. ae 


_Estoppel—oontd, 


1225 

-——— Appeal asi deoree when creates a 

. bar by- re by a 137 

- y conduct T30 
Defendant “taking 

in proceeding before Sayadates I 5 





5 














“his creditors—Creditors actually defeated by reason 

of the sale—Suit by vendee for possession against 

_ vendor—Vendor’s right to plead that transaction 
' was fraudulent ~ 2 





land—Lessee building on the land rs 

, essential requisites of ~ 1091 

— Exeéution `of decree—Instalment ` 

decree—Decree providing for payment by monthly 

instalments beginning with lsat Vesakh—Thirty _ 

- instalments paid and accepted on 2nd or 3rd of 
` “each month—Default in payment 





Intention an essential element— `- ` 


- Benam: purchase—Real owner not estopped against 
` pre-emptor—Pre-emption . - 488 
— ———— Ma tuality—Persgn “not bound b 
judgment cannot take advantage of findings SN 
a EE of proof— Snit for ejectment 
_ —Zerait land—Description of land in lease 529 


——Plawntiff formally admitting _ ownership of 
defendants— Whether can set up lus own ownership. 
Where the plaintiff got and retained possession 

` by formally admitting the ownership of the defendants, ` 

he cannot be heard when he contends that he is 

“really the owner. , BAWA CHEATAGU 6. MATANOMAL, 

3 8: L 2B. 149 | 

Sale—Tranafer of Property Act (IV OF 
Tsss, 8.54. 

The principle of estoppol cannot be invoked to de- 

_ feat the plain provisions of a statute. _. 

Begam v. Muhammad, Yakub, 16 A, 344, Ram Bakhsh 











. V. Mughlant Khanam, 26 A. 266, and Karalia Nanubhai 


v. Mansukhiam, 24 B. 400, ‘distinguished, JAGAD- 
-BANDHU SAHA v. RADHA Krisna, 860.920: 414 


Sale of mortgaged property tn ewecution of 








decree—Mortgages standing bu and not asserting his. 


right. 
- Where A’s propérty miorigaged to B and O has 
been purchased by Ein public auction conducted by 
an Executing Oourt in execution of, D’s decree against 
A but O, being fully aware of tliese proceedings 


: = stande” by, does not asert his rights and deliberately 


allows tho sale-proceeds to’ be divided among A,B 
and D without a word of objection or warning, CG is 
estopped from afterwards enforcing’ his-lien against, 
and following, the property in the hands of E, the 
bona tide purchaser. - Aziz BEGAM v. MOHAN LAT, 90 
'P. W. R. 1909 ; 182 P. L. R. 1908; ; 82 P. R. 1008 501. 
Sale certsficate - aana of ` ent—Ev- 
dence—Remand for evidence—Practice. Z 

~ A qabuliyat showed that the rent was Ra. 10-8, 
“In execution ofa decree for rent the “holding was 
sold and purchaséd by the defendant’; 
-salé certificate the rent was stated’ to be Ra:8. The 
‘landlord sued the purchaser for-rent at Rs. 10-8 and 
the defendant objected that the plaintiff was estopped 
by the statement of rent in the sale certificate from 
demanding # higher rent. , In support of this ples- 
of estoppel the sale certificate v was -producéd and n0« 
' thing else. ii 








but in the _ 


deed—Sale by vendor to defeat ` 


Chairman of Municipality oat 


ast 
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Estoppel—conold. 
: Held, that the sale certificate which was subsequent 


‘ to the sale could not have influenced the conduct of 


- what 
to the Police, (2)ithe state of feelings of the persons , 


, 


tho defendant, or induced him to buy under a mis- 
apprehension asto the rental. : 
«Held, further, thatatthis stage the case could not be 
rémanded for evidence on this point. Aman ALI v. 
Mir Hossain, 100. L. J. 605 
- Transfer of immovable property—Trans- 
feree bound to make personable enquiries—What 
are reasonable ongniries—Real owner in possession 
but land recorded in name of transferee 309 
Evldence—Adoussibility—Endorsement on sale- 
deed releasing property—Mortgage—Release— 
Want‘of registration < 588 
—— -———— Admission of payment of money before 
registering officer -Mutation of names—Proof of 
consideration against reversioner 890 
Contract by father on behelf of minor 
sons—Evidence to contradict statement in docu- 
ment 
—————— of good -character—Political offence— 
Positive evidence—Negative evidence—Weight of 
evidence | ue * 
——— — nature of, in cases of valuation of pro- 
perty acquired by Government - 278 
—————— Reserving cross-examination of witness 














.. Practice < 
———-—— Magistrate's personal knowledge 
inspection of spot nat evidence 


and 


probandi. 

Although there may be ample evidence against an 
accused person, but it should nof be acted upon with- 
out carefully considering and testing it with all the 
surrounding circumstances raising a doubd as to his 
being guilty, the benefit of which ho is entitled to 
get. For instance, due regard is to be paid to, (1) 
is stated against him in the initial report made 


against him living in the locality where the offence 


is committed, (3) the facility with whioh he could be’ 


falsely implicated and (4) tothe motive for impli- 


cating him. LACHMAN BINGE v. EMPEROR, 90 P. gos 


1909; 19 P. W. R 1909, CR. ' 








Appellaté Court not authorized to receive 
copy of document not proved before the First Court. 

- An Appellate Oourt is not competent to receive 

and act upon the copy of a document not duly proved 

before the First Court. BISHEN SINGH v. NATHU, 93 

P. W. R. 1909; 83 P. L. B. 1909- . - 

Approver's teatimony—Oorroboration ne- 
cessary—Nature of corroboratiim—Duty of Sessions 

Judges to sift facts, 

Where the evidence of an approver is’ entirely un- 
corroborated by any evidence to show that it was the 
accused who committed the offence with which he is 
charged, the accused cannot be convicted. 

The approver’s evidence must be corroborated by 
material facts tending to point to the accused as the 
guilty person, 

.Where the evidence against an accused person 
charged with murder consisted of only the testimony 
of the accomplice or approver, and the Sessions 
Judge convicted the accused on the ground that the 
Medical certificate was consistent with the approver’s 
statements and that marks of blood were found at 
the spot which the approver pointed out as tho place 

‘where the deceased fell: . 








INDIAN CASES 
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——Benefit of doubt —Way of werghtng—Onus* 


_ [1909 


Evidence—contd. . S 


aside. 7 K P 

Observations on the duty of Sessions Judgés to sift 
facts in Sessions trials when this is not sufficiently 
done by pleaders for prosecution and defence. MuTHAN 
Paparya, In re ` e 391 


. 
= — Bui den of proof—Guilt of accused — Benefit 
of doubt—Qircumstantial . evidence —Facts alleged 








must be incompatible with the innocence of the accus- $ 


ed—Tracker, evidence of. š 

Before the accused can be convicted of an offence j 
the “Criminal Court must be satisfied’ that the 
incriminating -facts brought out in the evidence for 
the prosecution are incompatible which the mnocence 
of tlie aconsed and are incapable of explanation upon 
any other hypothesis than that of his guilt. . - i 

Hurjee Mall v. Imam Ali Bircar, BU, W. N. 278, 
followed. >. NI : 

To convict on circumstantial evidence alone, not 
only must the. Court be satiafied ‘that each of the 
facts on which the presumption of guilt is founded is 
proyed beyond reasonable doubt, but there must be 
a chain of evidence so far complete as to leave no 
reasonable ground for a conclusion therefrom consis- 
tent with the innocence of the accused. Crown v. 
Goola, 15 P. R. 1887 Cr., followed. ` 

When the whole question of the appellant’s guilt in 
regard toa serious crime, such as murder, dependa 
practically upon the bare word of the -tracker, the 
Court will not be justified in placing reliance upon his 
testimony as that of an expert, unless and untal it is 
shown to be olear, credible and consistent beyond all 
doubt and to be wholly incompatible upon any 
reasonable hypothesis with the innocénce of the 
accused -GURDIT SINGH v. EmPRROR, 186 P. L. R. 
1909; 36 P. W. R. 1909, Cr. 941 


—— 5 documentary —Exclution—Iatpection of 

document—Oriminal Procedure Code (Act ¥ of 1898), 
.  850—De novo trial—Ezamıxation of. complainant 

in Magistrate’s presence—Defumation case. 

As the value of a.décument cannot.be judged before 
it is produced and inspected, the Court is bound to 
accept a document produced by the accused and to 
look at it before it is excluded. - - 

Where no application 1s made for a de novo trial the 
Magistrate can convict apon evidence partly recorded 
by his predecessor in office, but it is desirable in a 
defamation case that the examination and oross-ex- 
amination of the complainant should be held in the 
presence of the Magistrate trying the case. BRINDA- 
BAN OHANDER Das v. ISHAGUDDIN CHowpuury, 18 C. 
W.N. 550 - : ” 67 


——Corrobvorative | evidence—ALurder—Teati. 
mony of a little girl as to murder—Possession of the 
murdered child's jewela by the accused—Poossession 
unexplained—Conviction. 5 
By the Oourt. oe 
(Abdur Rahim, J., dissenting):;— | 
Where the only evidence against the accused, who 

were charged with the murder of a little girl, was 
that of a girl 10 years old, and the accused were in 
“possession of the jewels of the murdered child and 


were not able to explain their possession of them, ` 


the ovidence was sufficient to sustain a conviction. _ 
~ Emperor v. Sami, 18 M. 426, followed: Barons 
Rayuu, In re, 6 M. L. T.-123 1051 


Held, that the conviction was bad and should be se} 


Hi 


` 7 r 
< 


“Vol IV). - 


Evidence—coutd. es - 


——Diser epancies of truth and dishvepansies of 
'falsehood—Ħi inute attention to immaterial discrepan- 
cies ig improper. < 
In weighing evidence, 16 must be borne in mind 

| that there ‘are discrepancies of truth as well ag dis- 
-erepancies of falsehood, and thata too minute atten- 
tton to immaterial discrepancies may lead to much 
failure of justice alike in the direction of conviction 
gand of acquittal. EMPEROR v Harna, 15 P. R. 1909 
*OR.; 37 P.W: R.1909. O2- j 864 


‘Motive for crime—Ingufficiency of evidence 
Dyn declarations of the deceased. ' 


It is unsafe to convict an accused of murder on’ 


, the dying declarations of the deceased person, when 


r 


no motive haa been shown for the’ crime, and there, 
is no reliable evidence to implicate the accused. 
Maparra Kona, In re, 5 M L. T. 217 1127 


Relevancy of judgment notinter partes— 








Former suit by mortgagee to enforce his rights—Subse-_ 


quent suit by his sons and reversioners to protect 

thei“ interests. 

Where two suits relato to the same subject-matter 
between the parties, technically’ different; but 
practically the same, the finding in the previous suit 
on any one of the issues, common to both, which has 
become final, iè not only relevant, but is also a very 
valuable piece of evidence, and, though not conclusive 


and amounting to res judicata, is nevertheless not- 


liable to be disturbed in the subsequent™ suit, except 
under very peculiar circumstances, particularly. when 
the materials on both the recorde are nearly of equal 
weight and the subsequent suit has been instituted 
` apparently in collusion with the defeated party in 
order to have the same questions tried again. 
Lukshman Gobind v. Amrit Gopal, 24 B. 591; 
followed. RUGNATH Das v. Ismary, 139 P.W. BOOT 


„of witnesses disbelieved aa against some 
accused not to be believed as regards the other co- 








” accused. 


“adm 


ra 


An aconsed should not be cönyioted on the strength 
of evidence which. is disbelieved so far as other co- 
acoused are concerned if the ground for disbelieving 
itis common to all of them. Saan Din.v. EupanOR, 


< 20 P. W. R. 1909 0R > 


Presumption—P digree table prepared at 
Settlement—Oircumstances to show that parties are 
descended from common ancestor. 

Where the predecessors of the parties are shown to— 

(a) possess holdings of nearly equal size, almost 

congecutive, . 

(b) hold equal shares in the shamilal khata, ond 

(e) occupy a joint compound, 
tle presumption is that they: are descended from a 
common ancestor. KANWAR v, NATHU, 60 P. W. R. 
1909 549 
Singleaccount-book admissible in evidence. 








` A single account-book not otherwise suspicious is ` 


admissible in evidence particularly when it is support- 
.ed by prima facie reliable witnesses. ` JITA v. NEKI, 
51 P. W. R. 1909 t 495 
Thak map, entry that t was prepared m 

piesence of party, admissible? - 

An entry in the thak map that it had been propared” 
“im tho presence of the tahsildar of certain parik; is 
ble in evidence. 








_GENURAL-INDEX! |. 


” 4297 


Evidence—contd. ` -3 be 


Jarao Kumari v. Lolonman, 18 c 924; 17 L A. 146, 
distinguished. - 

Abdul Hamid Mian v. Kiran Chandra Roy, TO. W.’ 
N. 840, -followed. BIDHUNTKHI Dasi v. JITENDRA 


Natu, 10 O. L. J. 627 5 


442 
Act (lof 1872), 8. 13—Deci- 
<: sion on, question of boundary ’ sea 


S. 24 ` 


: si 25—Confession to Police—Con- 
= fessron, ‘definition a as to ownership of 
p š 

Not only gkakomênta which amount to a direcli 

acknowledgment of guilt are confessions but also 

inculpatory statements which, although they fall short 
of being actual admission of guilt, yet suggest an 
inference of guilt and from which an inference of 

guilt follows. The factor determining whether a 

statement amounts to's confession or not is not the 

motive of the party making it but the fact that it 
leads to inference of guilt. ‘ 

A confession made to a: Police Officer is inadmis- 
sibleri in evidence : 
° Queen-Empress v. Babu Lal, 6 A. 509; Queen- 
Empress v Jagrup, 7 A. 646; Imperatriw v. Pan- 
dharınath, 6 B. 34; Queen-Einpress v. Nana, 14 B. 
260; Queen-Empress vy.’ Tribhovan Manekchand, 9 B. 
131; Queen-Empress v. Mathews, 10 C. 1022, Queen: 





. Em ress y. Meher Alı Mullick, 15 O. 589; Queen-Em- 


press v. Javecharam, 19 B. 863, followed. M1 Em THA 
Exprror, 5 L. B. R. 181 1028 
sa 25—Incriminating statement to - 
an Excise OT ka, 898 
———— 8. 27; is nota proviso to s. 
———— sS. H : 7 


429 
————— 8,30 


57 
7 — 88. 35, 61 9 62, 63—State- 
_ ment in a judgment—fSecondary euidenve— Certified 
copy of translation of judgment. ` a 
A statement made by a Subordinate Judge and con- 
tained in his judgment is a relevant fact under the ` 
provisions of section 86 of the Evidence Act, 1872 
Such ‘statement may be proved by primary or 
secondary evidence under séction 61 of the Act. 
Where a judgment was. written in English and, 
under the provisions of section 185-of the Act VIII of 
1859; a translation of it was made in Urdu which was 
signed ‘by the officer passing the judgment: Held, that 
the translation was primary evidence of: the contents 


a 








_of the judgment. | Held, further, that a certified copy 


of the translation of the judgment could not be re- 
garded under section 68 of the Evidence Act ‘as 
secondary evidence of the plaint filed in the suit in 
which the judgment was passed. Nor could it be 
said to be an oral account of the contents of the 
plaint, though it might be regarded as secondary 
evidence of the original translation. JAIGOPAL MISIR 
v. SHEO BAGAR SINGH :579 

= 8. 35—Supplementary Survey 

Records, entries in—Value as evrdence—Suit for re- 

demptton. . 

Entries in Supplementary Survey Maps and Re. , 
gisters supported by no reliable evidence are alto- 
getber insufficient io prove a claim for redemption 
in the absence of other reliable evidence. 

Mi Sa U v. Nga Pyan, U. B. R. 1904-06, TH, Evid, 
p. 3, relied upon. 


rr 
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Evidence Act—contd. 


Ya Gyaw v. Hi Nowe, 2 L. B. R._56, referred to. 
Mi Sm Baw v. Mr Min Ya, U. B. R. 1907-00; POBA 


p. 19 


= s. 35— Declaration of Kanungos— 
Village records—Answer to official enquiries 25 


S. GI —Statement in a judgment 
—Secondary evidence—Cortified_ copy of transla- 





tion of judgment 579 
——— 88.-62, 63 579 
— 88. 78, 86 929 








_§. 88—Telegrant—Prof—Pre. 
sumption. 4 4 
Before-section 88 of the Evidence Act can be uti- 


` lized, there must bë legal proof that tho message had. 


been forwarded from the telegraph office to the per- 
“son to whom such message purports to have been 
addressed. In the absence of such’ evidence, the 
telegram cannot be held to have beon-proved. THA- 
KUR SINGH V.- EMPHROR 240 


—— 85. 90— Presumption—Document 
thu ly years old—Burden of proof. 

The presumption of genuineness under section 90 of 
the Evidence Act in respect of a document alleged 
to be more than thirty years old must be applied 
with caution, Anur v. Nur Mohammad, 82 P. R. 1902; 
110 P. L. R. 1902, referred to. GAUHAR BIBI v. GHU- 

, LAM MUHAMMAD, 82 P. L. R. 1909; 88 P. W. R. 13 


sS. 9I 400 
S: OI —Admissibility of oral evi- 
dence to prove the factum of gift made under an 
unregistered sag 





> 92— Leaso— Unregistered al- 
tering Sane si admissible in evidence 13 
———— 8, 92 (1)—Ostenmble mortgage 
—Pre-emptor’s right to prove sale 1017 
S. 92 : 929 


S. 92—Oral proof of minor terme, 
when principal terms settled—Concluded agreement 
—Agreement to lease. 

Where the principal terms of on agreement havo 
been embodied in a letter, other terms could be 











proved by oral evidence. and there is nothing in. 


section 92 of the Indian Evidence -Act to prevent this. 
Amica Prosan Dass v. GALSTAUN, 13 C. W. N. Wi 
———— S. 92—Sale by-a registered deed 

—Tendor setting tp a contemporaneous oral ag)ec- 

ment thatathe sale was to be considered a mortgage 

--Oral agreement cannot be proved except on the 

gourd of fraud Sro. 

A contemporaneous oral agreement, cannot be prov- 
ed to establish that a gale of land, effected bya re- 
gistered sale-deed, was intended by the parties to be 

treated as a mortgage and that the property was 
to be restored on_ repayment of the consideration 





- money. 


A sale-deed cannot be construed as or converted 
into a mortgage-deed, but the éxecntant of the doed 


> may show that owing to fraud, misrepresentation, | 


‘failure of consideration or some other reason, the 


deed did not represent the real agreement betweenthe | 


erties. SANGIRA MALAPPA v. RAMAPPA SANGAPPA, 11 
gu. L. R. 1180; 34 B. 59 `` 


INDIAN CASHES. 


` [1909 


L 


Evidence Act—concid. Te 


—-——— s. 110 314, 965: 


S. I10 — Long possession — Pres 
sumption of ownership— Burden of proof—Entry m. 
settlement register, effect of —Declaration of title. 

Where m a suit against the Secretary of Btate for 








. India, in Council for a declaration of the plaintifs- 


title to a certain vacant site, the plaintiff proved his > 
possession for over 30 years. 

Held, that the burden of proving that the plaintift’ € 
was not the owner was upon the defendant and fhat 
tho mere classification of the land as village site by ` 


-thè Government had no legal effect whatsoever 


except an assertion of-title. 

Secretary of State for India in Council v. Kota 
Bapanammagaru, 19 M. 165; Muthayya Chetti v. 
Secretary of State for India, 22 M. 100; Gangaram v. ` 
Secietary of State for India, 20 B. 798; Hanumanta 
Rao v. Secretary of State for India, 25'R. 287; 
followed. 

Kattı -Mahammad Meera Mohideen AG -Secretary of 
State for India, 13 M. L. J. 269, explained . 

Held; further, that the length of poasession proved 
was sufficient in law to entitle the plaintiff for a 
declaration of his title. 

Gungaram v. Secretary of State for India in Council, 
-20 B 798; Hanumanta Rao v. Secretary of State | 
for India 25 B. 287; Ismail Arif v. Mahommad ` ` 
Ghouse, 20 O. 834, (P. Č), 20 I. A. 99, explained and 
distinguished. 

Semble—Plaintiff is not bound to prove adverse. 
possession for GO years to establish his title as 
against the Secretary of State for India in Council. 

Secretary of State for India v. Kota Bapanamma Garu, 
19 M. 165; Haidar Khan v. Secretary of State for 
India, 86 Č. 1 (P. C.);8C.L J. 486; 12 0. W. N. 1095; 
10 Bom..L. R. 1101; 4 M. L.T. 234; 1 Ind. Cas. 182, 
referred to; KRISHNA AIYAR v. SECRETARY oF STATE 
yor INDIA, 6 M. L. T. 306; 20 M. L. J. 71 1070 


S. I 14—Approver’s evidence 





———_——— 8. I 1 5—Essential requisites of 
estoppel ae 1091 
— s&s. 








I 15—Unregistered lease— 
Right to recover money’ 
————— 8.115 479, 488 











S. 116—Denial of landlord's ttl” 
by texant—Estoppel—Texant may show that land” 
lord’s title has expired, 

Section 116 of the Evidence Act limits the tirihasaI- 
ability of the lundlord’s title to “the continuance of 
the tenancy,” and .during that continuance all that 
the tenant is not permitted to deny is that his land- 
lord had a good title “at the beginning of the tenancy.” 
These words leave it open to the tenant to show that 
his landlord’s title has expired. BALA KUSHABA vr 
ABAL ARITA VAGHMODE, 11 Box L. R. 1093 . 246 


— s. 133 884 


S. 145—Penal Code (Act XLV of 

1860), s. 1938—Perjury—P ecious Geposition, 

In & case of perjury, the previous deposition of 
the accused should not to-be excluded under, section _ 
145 of the Evidence Act, which has no bearing what- _ 
eyer on such & case. GOVERNMENT oF PEG 
Gaxxoo Mauro, 9C. L. 4. ae 112 











PRITI BN 


. Excise Act (KI of 1896), é as. 18,48 
*C1) (d)—Intovicating drug—Hemp—Majun—Pos- 
session—Knowledge—Kvidence Act (I of 1872), 8. 25 
~” —Incriminating statement to an. Eacise Oficor—Ad- 
~ miasibility. a 
Majun or sweetmeat prepared with Indian “Hemp- 


“ig not necessarily an intoxicating drug within the 


meaning of section 18, Excise Act. Its possession, 
therefore, is not an offence X 


» Possession to be punishable : must be with knowledge. 


M. L. J. 88 


Excise Superintendent is a Police Officer; hence. 
proof of an incriminating statement made to him by 


an accused peregon is absolutely barred by ‘section 25 
of the Avidenco Act. 

Pin Ye v. Queen-Empress, U. B. R. "1892—96 1,139, 
followed. VENKATABANA CHETTY v. Ewrzror, V. B. R. 
1907-09, IIT, Excis: P. 1 : 8 
———— 8.48 .- 
Execution. See Crvin PROOEDURE Cops. 
- application—Notice to defendant to 

show cause why. decree should not be executed— 

Contents of the application not mentioned in the 
-notice — Fire parte order “for execution—Res ia 


898 











Precision of language 


————- of decree-— Appellate decree— 
Restitution—Mesne profits—Execution Court—. 
Jurisdiction—Auction sale, validity: Mong 

— Redemption” 76 


——— “In accordance with law” 
—Application mot written on durable paper—Decree 
“against assets of deceased—Prayer for assot of his 
representatives—Application mado aad verifed Pe 


local manager of a Bank 

Mortgage-decree Ma 
tion for- ‘sale —No prior application, for an order 
absolute — Grant of application— Limitation 42 
Attachment—Unenfranchis- 





























ed inim Pensions Act (XXIII of 1871), as. Sand 11. * 


“An unenfranchised inam can be attached and sold 
< in execution of n decree of a Ciril Court. BHIMARAJA- 
Varabarra v. Mancuu Konna; 6 M. L. T, 6 20 

: 1057 

——_-Ex parto decree set aside. 

though confirmed on appeal previously—Decres setting 
aside ex pario decree not appealed against. 

< A suit was dismissed by the Munsif but deoreed 
ex pate by the appellate Oourt, but on appeal to tho 








_ High Court the decree of the Munsif was restored. In 


tho meantime the cw paste decree of the lower appel- 


” late Court was set aside, and after hearing the appeal 


in the presence of both the parties that Court, again 
gave a decree in favour of the plaintiff, which was not 
appealed from. Onan application for the execution 
of this decreo: Held, that as the decree setting asido the 
ex parte decree was not appealed from, it had become 
final, and the application for its execution is main- 
tainablo. “MAINUDDIN TALUKDAR v. RAMMONI D767 


C. L. J. 460 
-— amma an Instalment decree—Decree 


pror iding for payment by monthly instalments beginn- 
ing with Ist Vesakh—Thirty instalments paid and 





accepted on 2rd or 8rd ‘of each month—Default in 


payment—Katoppel—KEvidence Act (I of 1872), 8. 115 
— Waiver, question. of, when arises. 
ef terms of à decree cannot be altered, nor can a 
proviso be waived at the will of a party. 
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Decree creating mortgage and giving 
power to li Deres tased on private award— 


- Gransine, 3 8. L. R. 187 
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Execution of decree- conti. - ae 


A decree poeta for payment by monthly instal.” 
ment, beginning withthe Ist Vesakh; witha proviso 
that if thirty consecutive instalments were not paid 
on due date, the whole amount would be recoverable 


at once. The -decree-holder applied for execution to - 


enforce payment of the whole balance remaining - 
due, alleging that there had been default in payment 


.on due date of thirty consecutive instalments. Ab. 


the date of the application- for execution, ‘all instal- - 


ments then due had been paid and accepted. None . 


` of the thirty instalments, howover, had been paid 
+ punctually on tho first day’ ‘of the month, twenty-six — 
-were paid on the 2nd of the month and four on the Brd: 


Held, that it was oxtremely doubtful whethor 


there was, technically, any failure to pay an instal- _ 


ment in accordanco with the terms of tho decreo: 
Held, also, that as the judgment-creditor had 
permitted his‘ debtor to make thirty consecutive 


payments on the second or third day of the month in ` 


the belief that they were being accepted as regular 
payments, he could not af erwards beallowed to deny 
that they were regular payments. The question af 
“waiver did not arise as no default was proved. 
Kashiram v. Pandu, 27 B.1 at p. 18,-followed. 
-Ramkishensing v. Ramsing, Nihalchand’s Sind Sadar 
Court Reports, 1899, p. 152, explained. Duonrwat v. 
479 





by ‘decree —Razinama— Whether Razinama capable 
of execution as part of the decree. 
` Where the decree left mesne profits undetermined 


-and a subsequent raz:nama was filed to the effect that 


the mesne profits should be recoverable by execution 
first ‘against a particular plot of land- 

. Held, (1) that the amount of mesne profits being 
left undetermined by the decree and the suit remaining“ 
to that extent undisposed of; it Was,competent for the 
parties to compromise that issue and that the Court 


Mesne profits undetermined - 


was competent to execute the compromise as part of - 


the decree, (2) that execution in any mode other than 

that stipulated in the'rasinama could not be resorted 

to, unless that mode was-shown to be impossible. ‘. 
Radha Prasad Singh v. Lal Sahab Rai, 18 A. 53 nb 


p.66, 17 I. A. 160; Mohamed Umarjan' Khan v. Zidat ` 


Begum; 25 A 885; Anand Kishore Das Bukhsi v. 
Ananda Kishore Bose, 14 C. 50 at p. 58,referred to. - 


“VYTHIANADA AIYAB v. WITE ANADA Aryan, 6 AL L. T. 
187; 33 M.78 - 


i040 


=n Stay of ewecution—Becurity`-. 
holder's right to proceed summarily agatnot the-surety 
— Civil Procedure Code (Act-XIV of 1882), ss. 214, 
55. 
Where security has been given for payment to the 
plaintiffs of the decreed property’s Mesne profits 


. pending an appeal, the decree-holder is entitled to 


proceed summarily in execution against the surety for 
recovering the value thereof. No separate suit is 
nécessary. = 

-Raghbar Das v- Salig Ram, 109 P.B. 1906, 1 P.L.R. < 
1907; P. W. R 1906 p. 41, followed. x 

Khasan Singh v. Ehushal Singh, 29 P. È 1902; 83 
P. L. R. 1902, cited. Faqr ALI EAH v. Jassu BAN, 
147 P. W. R. 1909; 113 P` L. R. 1909 . 1005 
Stay of execution—Ereeu- 











for payment of mesne profits pending appeal—Decree- - 


‘tion Court to grant time for obtaining an order jor. 


stay of exeoution. 


- 
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Execution of decree—concld. 


On good ground being shown an executing Conrt 
should not refuse togrant to the judgment-debtor 
yensonable time for obtaining from the higher Court 
an order for stay of execution Baan SINGH v. HUKAM 
Srxau, 63 P. W. R. 1900; 52 P. L. R. 1909 552, 

`, sfay of—Courts which can 
order—Inherent power of Chief Court—Appellate 
Court cannot stay execution of deores not appea'ed 
ajainst—Ciel Procedure Code (det XIF of 1882), 








- nie Court has no inherent power to stay the 
~ execution of decrees which are not appealed against. 

“Where no appeal is preforred against a deorco, an 
appellate Court cannot, in an appeal against & con- 
nected deoree, order tho stay of the execution of the 
former decree Section 645 of the Civil Procedure Code 
doos not apply to such a case, because the decree, the 
execution of which it is desired to stay. is not the 
decree appealod against SAVAPATHI HETTY r. MAUNG 
SEIN, 5 L. B R. 124 309 


Execution proceedings are a 
_in guit 8l 








=a —Decree,’ construction of— 

“Date of realization,”. meaning of—Interest at Court 
`~ sate after period o, ce. 

Aa Kak westa tho Court execut- 
ing a decree can only construe it, as it is, without 
adding to or subtracting from ıt. The Court cannot 
alter the decree and make it what it’ should have 
been. . : : 
The prevailing practice in Bengal is to allow 
interest at tho contract rate up to the date fixed 
for payment by the decree nist and thereafter in- 
terest at the usual Oourt rate of 6 p. ©. p.a; and 
“the date of realisation” means the date fixed for 

yment and not the date of actual payment by 
the mortgagors on realisation. by execution sale, 
though occasionally words are imported to signify tho 
dato of actual realisation. 

Sundar Koer v. Rai Sham Kishen, 84 O. 150 (P. C.); 
4 A.L.J. 109,4 C W N 219,506. L. 5.106, 16 
M. L.-J. 43 ; 9 Bom. L. R. 304; 2 M. L. T. 75, 
Rameswar Piosad Singh v. Rai Sham Kishen, 29 O 43 
and Mahar ya of Bhartpin v Ram Kanno Dei, 23 A. 
181, (PC); 28 I. A 85, referred to MAHA PERSHAD 
SINGH v. SURENDRA MOHAN BINGN, 90 L.J.288 56 

————Res judicata — Fraud on 
oreditor—Two oxecutions by ono decree-holder 
against same judgment-debtor—Attachment of pro- 
perty—Objection of mortgagee allowed as regards 

the 2nd while it referred to the 1st decree 970 
——— commenced tender the old Code 

—New Code enforced pending those proceedinge—P) o- 

ceedings to be governed by the new Code—Objections 

under the new Code, parties to avail of—Crvil Pro- 

cedure Code (Act V of 1908), s8. 50, 52, 68. 

The new Civil Procedure Code having come into 
operation during the pendency of certain execution 
roceedings, the proceedings are governed by the new 
bode No one hasa vested right in the procedure law, 
and the law of procedure, having changed pendente lite, ~ 
it must ba followed, sgo far as the questions of pro- 

cedure aro concernod. : 

The parties to execution proceedings can raise all 
those questions which they are entitled to raiso under 
the new Code but which they could not raise under 
the old Code. LNDABJIT r. ARSHAD ALL 492 




















INDIAN CASES. 


t 
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Executor—tTrustee—Trustee for specific purpose 
—Executor de son tort—Costs 383 


Executor’s right cannot be established with- 
out probate—Probate cannot be granted to lunatio 
—Proper procedure where executor ian lunatic - 


Family arrangement—Family « arrange- 
ment arrived at. bona fide and acted upon for& 
number of years ghould not be set aside by Courts 
—Equity 

Foreign judgment, suit on—Junsdiction— 
Burden of proof—Foreign judgment ex parte—Ciril 
Procedure Code (Act V of 1908), e 14—Retrospective 
effect 
A plaint was presented in 1835 in Ludhiana; at the 

hearing all the parties were present and the question 

of jansdiction being raised, the plaint was returned 
for presontation, without any protest, to the Nabha 

Court which, in 1898, passed au ex parte decree against 

defendant. 

The plaintiff then filed n fresh suit on this foreign 
judgment. Held. 

(1) That the plaintiff’ssuit conld not be held as 
based on the original plant of 1895 but was based on 
the es parte julgment of the Nabha Court. 

(2) That under the old Code, the burden of 
proving jurisdiction of the foreign Conrt lay on tho 
plaintiff when the issue was triod in the -first Court; 
and that the subsequent change of law in section 14 
of the new Code did not take effect retrospectively. 

(3) That although the initial onu? was on plaintiff, 


"still that onus was shifted by the fact of the plaint 


having been returned by tho Ludhiana Court for 
presontation to the Nabha Court without any protest. 
` (4) That the fact of the decree being ea parte was 
iw the’ circumstances immaterial, UDHE SINGH v. 
Puran Onann, 165 P W. R. 1909 20 
Foreclosure Sult—Compromise giving ‘aie 
months’ time —Decree giving thi ee months’ t1me—Mis- 
take of Court, tahing advahtage of--Fiaud. - 
.A compromise was effected in a foreclosure suit 
giving six months’ time to the mortgagor to pay off 
the amount, but by mistake the decree gave only 
three months’ time; and when the mortgagor came 
to deposit tho amount he was informed that the 
decree had been made absoluie a few days after the 
expiration of three months from the date of the 
decree. He then brought a sut for sotting aside tha 
decreo for foreclosure : ` 

Hell, that the facts found constituted fraud and 
the decree was rightly set aside BAISHNAB OHARAN 
Lana v. Basunta Kumar Pain, 18 O. W. N. 300 68 
Forest Act (VII of 1878), s. 25 (d)— 

Permitting cattle to trespass—Question of fact —.Ab- 

sence of owner on the occasion of trespass immaterial 

—Preaumption. 

The question whether an owner of cattle is guilty 
or not guilty of an offence of permitting cattle to tres- 
pass, under section 25 (d) of tho Forest Act, does not 
depend upon the absence or presence of the owner 
ab the tıme but onthe question of fact in cach case, 
namely, whether he did or did notin fact permit 
his cattle to trespass; the answer will depend on the 
whole circumstances of each case. Ina great many 
cases, the question will resolve itself -into, did he 
or did ho not take proper precautions to prevent such 
trespass ? 3 

When the cattle of any owner aro found trespassfhg 
within a reserved forest in the neighbourhood of hi» 


~ = , ag Me sg res rA 
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‘Forest Act—conald 


: house, prima facie he must be heldito have pime 


the trespass, but the’ presùmption may be re- 
butted. EMPEROR v. SAMANDAR, 16 P. R. 1909 Cr. 


Forma pauperis, application for Ienva: to sue, 


e im—‘ Right to sue’ enplamsd —Owil „Procedure ‘Code’ 


(Act XIV of 1882), së 408, 407 (c). 


AT Tn dealing with an application for leave to su6 in forma A 
pauperis, all that is required to be looked to is that 


the allegations made in the panper plaint clearly show 
a right to sue in the Oourt to which tho same is. 


presented, and if they do show sucha right itis not . 


for the Court to prejudge the case by pronounoing 
them absurd or incapable of proof. > 
Diya Kour v. Thakur Singh, 155 P. R. 1888, followed. 
The only provision made -by. the Civil” Procedure 
Code for enquiring into the applicant’s right to sue is 
the discretionary clause in section 408 which permits 
of the oxamination of the applicanton this subject. 


Where the applicant omitted to sot forth the law or . 


mle of custom governing the succession to the 
inahantshtp of the particular matt to'‘which he belong- 
ed, nor did he assert that by that’ Inw-or rule of. cus- 
tom, he was the one ond only successor to, the last 
incumbent : 
aright to sue within the meaning of section 407 .(c) 
of Act XIV of 1882. ParsHoram GIR v. Pras Rau 
Gir, 91 P. L R. 1909; 131 P. W. R. 1909 ° 975 
—— —— application to sne in—Order 

allowing or refusing application is open to revision 
—Interlocntory orders—Civil Procedure Code (Act 





V of 1908),'s, 115—‘Oase,’ meaning of—Appeal . 


from decision “in suit—Defendant cannot question 
propriety of order allowing permission to sue as 
pauper—Civil procedure Code (Act XIV of 1882), 
ss. 404, 405—Application to sue in forma pau 

not presented in person must be rejected "937 


Fraud—Zotoppel hy deed—Sale by vendor to defeat 
his creditors—Creditors actuully- defeated by reason 
of the sule—Sait by rerdee for possession against 
vend — Vendors right to plead that tiunsaction was 
fraudulent—Trans/er if Property Act (IV of 1882), 
5.6 (b) (2)—Trusts Act (II of 1882), 8. 84 
In asuit bya vendee for possession of immoyv- 

‘able propérty on the basis ofa deed of sale, jt is 

always open to the defendant to defend his possession 

by sbowing that the real transaction between himself 

and the plaintiff was one for defeating the defendante’ 

creditor or otherwise forcommitting fraud. | 
Janardan v. Patkanlala, 7 O. P. L. R. 60; Ragho v. 


Purshotam, AN. L R- 26; ’ Babaj v. Krishna, 18 B. 372;, 


Pieo Nuth v. Mahomed Shastd, 8 O. W. N.: 620; 
Yaramati v. Chundru, 20 M. 826 at pp. 882, 'Prole 
v. Wiggins, 48 R. R. 621, followed. 

The fact that a creditor of the defendant, has 
acthally been defeated by the sale does-not ‘debar 
the defendant from pleading that the conveyance was 
benami to defeat creditors. 

Janurdn v. Paskanlala,7 O. P. L R. 50 and Pether- 


~ permal v; Mumandy, 35 c. 551; 12 © W. N. 582; 70. 


L. J. 628; 5 A. L J. 290, 10 Bom. L. R. 590; 18 M.: L. 
J. 277; AM. L. T. 12; 4 L. B.R. 266, 14 Bur. L. R. 


_ 108, follgwed. ` 


Sidlingappa v. Hirasa, 81 B. 405, 9 Bom. L. R. 542, 


digtinguished. > 


hefb both parties toa deed either know, or hae? 
the means of knowing, that it ‘is- executed for a- 


| GENERAL INDEX. © ''. 


Held, that the plaint did not show - 
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2 Fraud—concld. 


fraudulent or immoral purpose or in ‘contravention 
of public policy, i in general neither will be estopped 
“from proving facts - which will tender the ‘instra- 
ment void ab tnttio, 
= The' maxim—In pari delicto, potior est conditiw 
defendentis et posaidextis—applies to such cases.“MAnNI- 
RAM v. GANESH, 5 N. L R. 146 - 233 
— — Fraudulent decree—Defendant: serred 
' through plaintif s machinations. 
The mere fact that personal service of 4 summons 
-has.not been effected upon a defendant wonld not 
render the whole proceedings- against him absolutely 
abortive, bnt where the non-service is duo to the 


not 


- _ fraudulent conduct of the plaintiff and others acting in. 


r collusion with him.and.a decree is thereby .obtained 
such decree may be set aside as frandulent. - 

Muhamed Golab v. Mahomed Sulliman, 21 O. 612, 

Abdu! Masumdar v. Mahomed Gazi Chowdhry, 2! C. 

' 605, referrod to. TIKA Ran v. Davuat Raw, TAL. 

J. 74; 32 A. 145 596 

Foreclosure suit—Compromise giving six 

- montha’ time—Decree giving three months’ time— 

Mistake of Court, taking advantage of 68 


-on Court, ajreemmb to efect— dgre- 
ment not carried out—Rights of parties—Divorce— 
Cotlusion—Collusive agreement not c uried into affect. , 
When parties enter into an. agreement to effect a 

frand on the Oourt, and then before anything is done - 
tó carry out the agreement, they change their minds 
and decline to carry out the fraud, their, rights aro | 
“not affected. 

A husband and wife entered into an agreement, 
during the pendency of a suit for divorce by the 
husband on the ground of the wife’s adultery with 
the co-respondent, to 'the effect that.for some pecu- 
niary consideration the wife would not defend the suit 
but would furnish evidence against herself and the- 
co-respondent The ment was not carried 
out and the wife denied the adultery and defended 
tho suit: 

Held, that the agreement which had fallen through 
did not constitute collusion, so, a8 to debar the hus-- 
band from the relief claimed. w 

Churchward v. Ohurchwzd, (1885) P. 7, referred to. 
Bowsn-v. Bowen, 86 0. 874 334 


Ghatwali tenure—Occupancy right—Settlement 
~ from person holding adversely to ghatwal—Bengal | 

Tenancy Act (VIII of 1885), s. 181. 

The restriction on the growth of ocoupancy or ° 
non-occupancy rights in ghttals land is for the bene- . 
fit solely of the ghatwal. 

Therefore, a person who obtains settlement of the 
land not from the ghatwal but from a person who had 
been holding adversely to the ghatwat, may acquire oc- 
` oupancy rights. 

If the settlement of the ghatwals land be made with 

_ the trespasser himself, he cannot, merely by resson 
of the fact, that ho has éntered into an engagement 
with Govornment to pay revenue for it, derogate from 
` his own act and get rid of rights which the law dur- 
"ing the period of his tortious possession had annexed 


4 


to his act. “BABU Lat BHEIKH v. PURNA CHANDRA 
Basu, 10 O. L. J. 602 > 737 
Gift—Unilateral transaction 786 


Golden temples Amritsar Dass sangi of, 
- 1859 - » 895, 896" 
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Guardian and mIinor—Costs—Guardian ad 


litem of a lunatic filing an unnecessary and un- - 


anecessful appeal—Guardian not entitled to recover 
“costs of such appeal from lunatic’s estate 107 
~ Natural father—Loss of right—Points 
to which Court should pay regard—Buddhist Law 
— Hindu Law—Personal law—Welfare 1029 


Guardians and Wards Act (VIII of 
“ F890)—Guardian ad litem appointed without his 
' consent, validity 6f—Certificated guardian not ex- 

officio guardian ad Litem 1108 
< —————- Appointment of one of the 
relations as guardian—Petition of another relation 














- who was referred to a separate petition—Res judicata ` 


—Hindu Law—Guardianship—Preference of paternal 

grand-uncle to father’s mather— Discretion. _ 

A petition by one of the relations of the minor to 
be appointed a guardian in preference to another, 
who was appointed already, is not barred by res judi- 
cata when at the time of the appointment the former 
was referred to a separato petition. 

Assuming that the paternal grand-unole has 
preference over the father’s mother to -be ap- 
pointed’as guardian of the minor under Hindu 
Law, it is not the only consideration by which the 


Court is to be guided. Oourts have a disoretion ` 


to appoint a person other than .the one who on 
the ground of` relationship may have a prior 
. claim. VRNKATASAN CHETTY v. ETHIRAJAMMAH, 5 M 
L. T. 208 1117 
= 8s. 7, 8, 13, 17 (2), 


` 














4.2—Object of the Act—Guardian of minor—Powers - 


~ of Court to appoint guardian or to take evidence— 

Person not mentioned in application may be appoint- 
` ed—Opportunity to give evidense—Practice. 

The object of the Act is to safeguard the interests 
of minors by the appointment of suitable guardians 
and not merely to decide the claims of rival applicants 

- inter Re. 
-~ It. is nowhere stated in the Guardians and Wards 
“Act that no person who has not mada an application 
himself, or who has not been mentioned in an ap- 
plication made, under section 8, can be appointed 


guardian under the Act. On the contrary, ection 42° 


distinctly contemplates such an ‘appointment. 

Once that the Court has been moved under sec- 
tion 8 to make an appointment, it is immaterial 
whether the name of the person appointed is men- 
tioned or not by the application „moving the Court. 

There is nothing in section 13, or in the Act itself 
compelling the Judge to give any party opportunity 
of showing that a particular person is not fit to be 
appointed guardian. Section 13 merely says that 
on the day fixed for tho hearing of tho application 
the Court shall hear such evidence as may be adduc- 
ed in support of or in opposition to the ap- 

|“ plication’ Hast Hirst v. Kasis Hirst, 3 8, L. R. 115 
i i 603 
8. 8 603 








A i S. Q—“Ordinarily re- 














sides’, meaning of —Domicile—Jurisdiction, 
Iirdetermining the jurisdiction of the Oourt under 
section 9 of the Guardiansand Wards Act the question 
of domicile is wholly irrelevant for fixing the ordinary 

- residence of the minor. ` 

A minor had been living for 2} years at Baroda 
- whencohe was taken to Ahmedabad for 28 days. 
* Brom cuere ho was again removed to Baroda and 
- nearly ‘six weeks after histremoval to Baroda an ap- 
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‘ Guardians and Wards Act—conold. 


Plication forthe appointment of a guardian of hig 
person and property was madeto the District Court _ 
at Ahmedabad:- Held, that Baroda, not Ahmedabad,” 
was “the place where the minor ordinarily resides” _ 
within the meaning of section 9 of the Guardians and 


. Wards Act, andthat tho Ahmedabad Court had no 


jurisdiction in the- matter. Rury. RoBERT WARD 4. 
VRLCIAND UMEDCHAND, 11 Boat. L. R. 1187; 88 B. 121 











262 
ss. 13, 17 (2) - 603° 


— 88.17, 19 (b)—Guar- . 


dian—Natural father—Loss of right—Points to which 

Court should pay regard—Buddhist Law—Hindu 

Law—Personal Law—TWelfare. i - 

In appointing or declaring the guardian of-a minor’s 
“person or property, due regard should be paid, among 
other things, to the moral, bodily and intellectual well- 
being of the minor, as well as to the welfare of his 


estate. 
A natural father is no 


b fit to be appointed the 


guardian of his minor son’g property if he has child- 


ren from his second wife, 


nor will the Court declare 


him to be the guardian of person, if in doing so it 


will be supporting the rights of the father against 


the interests of the son. 


A father may lose his right to the guardianship 
of his children when he has permitted another person - 
to maintain and educate them, and it would be 
detrimental to the interests of the children to alter _ 
the manner of their maintenance: or the course of 


their education. 


The appointment or declaration of a guardian must 
be made consistently with the law to which-the > 


minor is subject. 


According to Burmese Buddhist Law, in caso ofa ` 


< divorco by mutual consent the father nanally takes 


the son, butin the case of extreme youth, he should 
be left with the mother, though if children on 
reaching years of discretion live entirely with- one 


of the parents, they lose 
tho other parent. 


their right to inherit- from 


The other parent if he acqniesces in the arrange- 
ment -should forfeit his right to claim the custody 
of the children while still minors.” 

Under Hindu Law the adoptive father acquires’ ñ 


father. 


-right of guardianship evon against the natural 


In re Agar Ellie, (1888) | 24 Ob. D. p 317; - 7 
53 L. J. Ch.10;60 L.T. 161; 32 W.R. l; Ms San 


Mra Rhi v. Mt Than Da. U, 
Hmat v. Ma Po Zon,(1898) 


“Po Cno v. MA NYEIN Bra’ 








(1902) 1 L B R, 161; Maung 
P J., L.B., 469, referred to. 
T,5 L B. R. 183 1029 
S. 42 - 603 


at Talukdars Act (Bombay Act 

VI of 1888), ss. 29B, 29E-— Managing 
officer— Oertificate—Notrce.of claim. es 
The expression ‘managing officer’ usod in sec- 

tion 29K of tho Gujrat Talukdara Act, is merely a 


compendious term used fo 


r “the Talukdari Settlement - 


Officer or any other officer oppointed by Government 


to take chargo of the Tal 
the same in his management” referred to in sec- 


rs estate ond keep 


tion 28 of the Act. And where the officer who takes | 
charge of theestate and keeps the same in hie manage- 


ment is tho Talukdari 
managing officer’ is merel 
‘Settlement Officer’. 


Settlement Officer, ‘the _ 
y a synonym for ‘Tglukdarí- ké 
f a. 


a 
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Gujrat Talukdars Act—concld. 


Section 29E of the Gujrat Talukdars Act must mean 
that before exécution of a decree can ba proceeded 
with the Court must be satisfied that the decree- 
claim has been duly submitted. If the Officer certi- 
fies that it has been duly submitted there is an ond 
of the matter. 
1t has been duly submitted, the Court must wait for 
one month from the date of the receipt by the Officer, 
‘Sf an application for a certificate and upon being 
satisfied thata claim hasbeen duly submitted in 


If, however. he does not certify that 
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accordance with the provisions of section 29B~ of the , 


Act, it may then proceed with the oxecution. 
The seotion cannot mean that’s decres-holder with- 
out making any attempt to submit a claim may 


apply to the managing officer for a certificate that - 


he has submitted a claim and after waiting a 
month may go to Court and demand execution of 
his decree. Š 

Where two written applications were made by the 
plaintiff within six months of the date of the issue of 
‘the Notification under section 29B of the Talukdars 
Act, and these applications were in the ordinary 
course of execution pro i forwarded by the 
Court to the Talukdari Settlement Officer: Held, that, 
68 the only object of the legislature is that the officer 
should be informed of claims against the estate, thé 
two applications were sufficient notices in writing of 
the plaintiff's claim and the requirements of the sec- 
tion were sufficiently complied with. Purusnorram 


- Hareovanpas v. Rassari Bassi HiRAJI, 11 Bom. L. R. 








1358 s 
— 8. 29E 839 
High Court aipua) Rules, AD: 
peate Side, Part II, Chap. IV 
ule 15 64 
——— ——'S power to acquit an innocent 
person without appeal z 980 


HighWway— Right of public to conduct religions pro- 
cesston—Previous user for such purpose not necessary 
—Dedication of path to public, not necessary. ` 
Every member of the publio has a right to 

conduct religious processions on a public way in a 

lawful and proper manner. The fact that such proces- 

gions were not conducted previously is immaterial. 

Sadag pachariar v. Rama Row, 26 M 376, followed. 
Viıjıaragavacharıar v. KEmphior, 26 M. 554, 

distinguished. | 


Coutinted user by the publio of a way raises a pre- | 


sumption that the way bolongs tothe public, that it 
has been dedicated by the owner for the publio 
use, for which it has beon used, and that it is not: 
incumbent on tho public to` show by what partioular 
owner the road has been dedicated. 

If dedication ıs possible, dedication will bo pro- 
sume'l. 


. Farquhar v. Newbury Rural Council, (1909) 2 Ch. 


586, 596, referred to. MAUNADA MUDALI v. NALLAYYA 
GOUNDAN, 19 Al. L. J. 487; 6 M. L. T. 285, 32 M. 527 


870 

Hindu Law—Adoption— Proof of. 
Where evidence is conflicting as regards the 
adoption of a boy, great importance attaches to the 


conduct of the parties. An adoption was held to ba’ 


roved from the ciroumstances that the adoptive 
fathor'a name was entered in the school register under 
th® hegding ‘Parent or Guardian’ against the boy’s 
mame, and that in a partition suit between his natural 


' 


_ defondant as a son. 
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father and brothers, his rights wore ignored and his 
name was entered in the gencological tree with n 
bare mention of tho adoption. Soonxoro SAYAMMA v. 
Soonkono ARER, 6 M. L. T 237 1045 
——Adoptlion by widoro — Absence of 

authority from husband—Consent of nea: est sapindas. 

In the absence of her husband’s authority to adopt 
a son,a widow cannot make an adoption under 
Hindu Law obtaining in Southern India, without the 
consent of her nearest as woll as near other 
Sapindas. 4 

Subrahmanyam v. Venkamma, 26 M. 627 and Fen- 
kamma v. Subrim nyam, 30 M £0;4 4. L. J. 150 39 
Bom. L. R. 89; 50. L J. 140, 11 C. W.N 346; 17 M. 
L. J. 114; 2 M. L T. 91, followed. PAananisawsy 
QOUNDEN V VANJIAMMAL 36 





Mother's sister's son cannot 
be adop‘ed, 

Under Hindu Law the mother’s sister's son, though 
he may also be the father’s brother’s son, cannot ba 
adopted. Waal v. HEERBAI, 1] Box. L. R. 1172 - 

277 
_ by the widow of a de- 
ceased co-parcener with the consent of her husband’s 

brother's widow tm whom the estate had vested onher . 

husband’s decease—<Adoption defeating an estate ale 

ready vested, principle deducible from the analogy of. 

Aand B were undivided co-parceners. A having 
pre-deceased B the family properties vested in B by 
survivorship, and on Bs death descended to his 
widow After B’s death, A’s widow adopted the 2nd ` 
The lower Court found that 
the adoption was made with tho imphed consent 
of, andswithout opposition from, B’s widow. 

Held, (Miller, J., doubling) that the consent of 
B’s widow, even if given, could not validate the 
adoption as the estate had already vested in her. 

B{usammat Bhooban Moyes Debia v. Ram Kishora 
Acharj Chowdhury, 10 M. I. A. 279; 3 W. R. 15 

P.C ); Vell nhi Venkata Krishna Rao v. Venkata Rama 
maksimi, 1 M 174, 4I A. 1; 26W. R. 21; Padmakūùmari 
Debia Chowdhram v. The Court of Wards, 8 C.- 8025 
8 I. A. 220; Thammayal v. Venkatarama, 10 M. 205; 
Manik Chand Golecha v. Jaggat Selam Prun Kumari 
Bibi, 170.618; Ramkitthna v. Shamrao, 26 B.. 526; 
Sanikyamala Bose v. Nanda Kumar Bose, 33 O. 1806; 
40. L. J. 857; 11 C. W. N. 12; Anandibui v, Kashibai, 
28 B. 461; Axnnamah v. Mabbu Bali Reddi, § M. 
H. C. Rep. 108; Virada Pratipa Raghunada Deo 
v. Bioxo Aishoro Patta Deo,1 M. 69; 25 W. R. 291, 
3 I. A. 164 and Chandra v. Gojarabai, 14 B 468; 
Vasudeo v. Ramchandra, 22 B. 651, Payapa v. 
Appanna, 23 B: 327, referred to. A.DIYI SURYAPRA- 
KAbA v. NIDAMARTY GANGARAJU, 7 M. L. T. 236 386 
——_—— ——Anumahipatra—M ode of 

proof—Eurdence Act (I of 1872), 8. 91. : 

Where a boy was taken in adoption by a Hindu 
widow somo 34 years ago, in virtue of an anumatipatra 
from her husband, andall parties by their acts and 
conduct recognized the validity of the adoption 
and it was the case of no one that the power to adopt 
was not strictly pursued : Held, that, it was not neces- 
sary to prove the axuntatipatra in order to prove the 
adoption, and that to facts like these, section 91 
of the Evidence Act had no application. a : 

Krishna Kishori Chaudhrani v. Kishori Lal Roy, 14 
O. 486 (P.O); 14 1. A. 71, distinguished. Gaxopa- 
BUNDARI v GIRISH CHANDRA Ror “400 
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Allenation—Widow— Consent 
of 1eveisioneis validates alienations for considera- 
tion— Voluntary alenations not validated — Con- 
sent of daughter and he: son tnoufficient—Relinguish- 
ment of her estate by wtdow—Partial relinguishment 
insuficient. 

The general principle which prohibits a Hindu 
widow’s alienation of immovable property otherwise 
than for legal necessity 1s relaxed in cases where 
the consent of the whole body of persons constitut- 
ing the next re¥eision has been obtained. The 

- reason of the relaxation is that tho consent of tho 

persons who would be interested in disputing the 








tiansfer affords good evidence that the transfer was - 


“in fact made for justifying cause, that is, for legal 
necessity. Therefore, the operation of the rulo 
must ordinarily be limited to transfers for considern- 
tion, and cannot appropriately be extended to volun- 
tary transfers by way of gift, where there is no 

- room for the theory of legal necessity. 

The consent of a daughter or her gon is absolutely 
immaterial in such cases. 

A. Hindu widow can accelerate the succession by 
relinquishing her own interest to the next -rever- , 
sioner. But sho must relinquish absolutely her 
whole interest in the entire estate and only a partial 
relinquishment would not do. -Pitu APPA NALWALE 
v. BABAJI Naru MANG, 11 Bow. E. R. 1201 584 


—_—_—Attestation of sale by three 
reverotoncrs—Fourth reversioner absent—Whether tt 
amounted to consent. 

Whero the widow alionated the whole of her estato, 
and the sale-deod was attested by all the three living 
reversioners, except the plaintiff who was absent. 

Held, (1) That there was a valid consent by the 

‘reversioncrs and the sale was binding on the plaintiff. 

(2)That the fact that somo of the reversioners received 
consideration for giving their consent was not in 
itself sufficient to annul its effect, GANGAPPA NAIDU 
v. SUBBU NAIDU, 6 M. L. T. 260 

» 





—— by a membe of romt family . 
property m consideraticn of qast services rendered - 


by alıence— Valuable considerution— Whether aliena- 
tion liable to be set aside by any other co-parcener— 
Alienation good to the extent of alienor’s interest. 


Though the gencral ule ıs that past serviccs 
voluntarily rendered aro not consideration to support 
a promige and not capable of being enforced by the 
promiseo, jet they can bo pleaded as valuable con- 


sideration ina suit to set aside an alienation made on ` 


account of such past services. In such cases though‘ 
the consideration by the alienee was not given ex- 
pressly or immediately in exchange for the property 
alienated end the alienee is not strictly a purchaser 
for value, yet he has found for that whioh he has 
obtained and but for which he would not have 
obtained it. His position is entirely different from 
that of a donee on account of natural love and affec- 
tion who has givon nothing for the gift and loses 
nothing if he does not get it. 
In such cases the alienee gets only the alienor’s 
share in the joint property 
Lakshman Dada Natck v. Ramchandra Dada Nack, 
5 B. 48 at p. 62; 7 I. A.181; 7 ©. L. R. 320, 
_referred to. NATESA“AIYAR v. RATHAI AMAL, 5 M.. 
L. T. 140; 10-M. L. J. 6? 1104 
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——Alienatlon—idow—Occu pan- 
cy holding—Wrdow’s right to alienate— Burrender—. 
Central Provinces Tenancy Act (XI of 1898), s. 86— 
Declaratory sutt—Plarntiffs not offering to refund 
portion of purchase-money justified by necessity— 
Effect of omisston—Sale partially wvalid—sBurden of | 
proof—Nature of the relief where portion of the pur- 
chase-money 18 justified by necessity. i 
A Hindu widow inheriting an occupancy holding, | 
from her husband takes the holding for her hfe only 
in accordance with the rule of Hindu Law. She 
cannot make an absolute disposition of the property 
asa full heir, although she can surrender the holding 
under section 35 of the- Central Provinces Tenancy 
Act. 

Fakia v. Hari, GC P. L. R. 185; Mt. Balita v. 
Sitaram, 6C. P. L. R. 188; Sheoshankerpuri v, Mt, 
Ruhhma,5 C. P. L. R. 89, followed. 

Ghanya v. Ukund Hao, 4N. L.R. 9 at 





p.13 and 


' Pancham Singh v Naxkoo Singh, 3 N. Li WW, 182 at 


p 186, referred to. , 

Where the reversionary heirs ofa Hindu widow 
suo fora declaration thata saleby her is invalid 
against them, the mero fact that the plaintiffs do 
not ın their plaint or pleadings offer to rofund, on 
obtaming possession of the land, so much of the 
purchase-money as was raised under pressure of legal 
necessity will not disentitle them to a decree. 

Phool Chand v. Raghoobuns,9 W.R. 107; Aluttee- - 
1am y. Gopal, 20 W.R. 187; 11 B. L. R. 416 and Singum 
Setti yv. Draupadi, 31 M. 153; 3 ex L.T. 261; 18 ML. 
J. 11, dissented from. 

Kanwar Doorganath Roy v. Ram Chunder, 20. 34l, 
reforred to. 

Bhagwat Dayal Lingh v. Debs Dugal Sahu, 35 O. 420 
(P. 0.); 12 C W. N. 398,10 Bom. L R 230; 7 C. L J. 
3355 A.L J 184; 18 M. L J. 100, 3M L.T 844; 14 
Bur L. R. 49, rehed upon. 

Where a sale by a widow is partially invalid owing 
to the absence of legal necessity, the whole sale must 
“be set aside. 

Deputy Commissioner of Khert v. Khanjun Singh, 29 
A. 8831,5 C. L J. 34i 110. W.N. 474; 4 A. L. J. 282; 
2AL L. T. 145; 17 M. L J.263;9 Bom. L. B. 591; 10 
0. C. 117 (P. 09), followed, 

The burden of proof ıs upon the alienee who relies 
ona transaction with alimited owner to show how 
it binds a person entitled to impeach it, and if he 
fails to furnish the full proof required “he may 
reasonably obtain from the Court any equity called 
for by the circumstances, whether the plaintiff offer- 
ed to do so or not 

The character of a sale by the limited owner is not- 
impreved br tho fact that all but a small proportion 
of the consideration was intended for a necessary 
purpose 

Ram Det v, Abu Jufar, 27 A. 494, A. 
68, followed. 

Thereforo, in such a case n vendee is not on- 
titled to have the sale upheld on payinent of tho 
portion for which no necessary purposo has beon 
proved. VITHU v. MENDRI, 6 N. L. B. 172 ' 792 


— Bequest for charitable purposes — 
Wall— Consideration. 
One B made atowkf of the whole of his Property 
for some charitable objects. Ho appointed his 
daughter M mufwells of the wagf, and gavo horpow er 


A W. N. (1905) 


x 
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Ramasami v, Vengidusami, ,22 M. 11 at’ 118; - ri ri Narhar v. Rame. ndra, 16 B. 29, ‘dissented 
Damoodur v. Senabutty, 8 C. 637 at p. 5414; 100. L. i POTON 
-R 401; Vaikuntam v. Kallupiran, 23 M.. . Sis jeqt Zan‘ alienation by Hindu fathec was made 





v Gopi, 18.0. W.N. 994 ; 10C. L J. 5453 
945; Faikuat im v. Kalligiram, 23 M. 497318 Aa J: 
23 "réferred to. 

Wheres brother has failed to disdlienea: te ‘ob- 


Rgation of bearing the expenses of his miiden gister’s . 


marriage but the marriage has actually;-beensblem- 

nized and the expenses have been met” “bya pther 

relations, the girl does not by this fapt_-l 3b her 
“well recognized right in her father’s prdpert} Whe 

has devolved*on her brother bordene: mi the 
: liability for her share. 

Plaintiff claimed certain property by.” “sight de ih- 
heritance Defendants, who were ‘entitled unjler tho 
Hindu Law to a share of the property, did not ask for 
a share but claimed cash. What defendants laimod 
exceeded tho value of their share: LE: 

JIeld, that the plaintiff was not entitle 40 “the: ‘hole 
-proparty merely because the defendatits Jaia not, put 
forward the right plea. A plaintiff must’ ducceddin his 


e own title, and where he is only éntitled toxapottion of - 


the property, he cannot get the whole oir the gtound 
that tho defendants have claimed cash‘ inatead of 
their share, Locaan Bat v. Banat, 6 N.'G. R. igr lae 


_._:__wttakshara—ifiiia/! of adopt. 
ed son sams as tho e of natural-born sdr; = 

The rights of natural-born and adoptedsons sidovorn- 

ed by the Milakshara School of Hindu Léva argpxact- 

ly the same. Therefore, an adopted son acquites the 

- same right to the ancestral property fromthe: iges of 














. hig adoption as a natural-born son does the date 
of his birth. "BAHADUR Mian v. SAHEB Kaw Afaewart, 
D C. L: J. 472 °° - a -fel 

—- Successi.m— IiêjitMu'e son, 
whether excluded by the widow. b Ag LT 
Under the Mitakehara system of dn} Law, a 


widow neither excludes nor is, she exoluded py the 
illegitimate son of the last male owner. “Hach-fakes a 
half of the estate where the last owner; (lied: _leaving 
them alone and no legitimate issue., |” 
Ohivnammal v. Vardarajxlu, 15 M. b7; Banoj v. 
‘Kando,1,8 M. 557, Ramaling t v. Pavada 125 ML 519 at 
p 521; ; Shevagiri v. Girewa, 14 B. 284, Ambabar T: 
Govind, 23 B 287 at p. 265, referred to; 1. ate 


Purytti v. Tixumatai, 10 M. 384 and RégularjA ppeal 
No. 86 of 1865, not approved. MBENAKSHI ANNI v. 
` APPAKUTTI, 7M L.T. 26 Ii. , 299 

-—— Joint family Ahe ton— 





Right of grandson to challenge alienation by grand 
+ father —Suit to avoid transfer by father effected in 


consideration of mortgage by grand father—Omsasion x 


to allege facts to impeach grandfather's trdnsaction— 
Fatal defect—Son born subsequent to alienation 18 not 
entitled to impeach alienation—Son in in_ bmistence at 


the time of 'alienation does not pass by: his. death his ` 


right to the son born subsequently. ae il 
Under the Yfitvkshara, n` grandson *acqitires " by 
birth a mght to avoid an alienation by his('grand- 
e father on the ground that it is tainted with immorality 
or illegaliiy oE otherwise imporila the, grandsoh’s i in- 
terest. AoC ee 
. Res vo Gaan yya, 18 MELT ; Ramesh. 
wry moreg Prosad, 31 0.111, followed, - 


Aya 


1 cinsideration of: a mortgage executed by the 
pa father'of the plaintiffs, and the plaintiffs while 
seeking to avoid the alienation by their father, failed 
to allége. that the inortgago by their grandfathor 
involvedia sacrifice of their vested right by birth by 


roasorrof its being tainted with immorality or il- 


T Held, that the plaint was defective and the 
riot ‘remedied was fata! to the suit. 


dde 









E in-cases to which section 85 of the Transfer 
of P, rty-Act applies, a manager af a joint family 
repr: ite 3 “the ole co-parcenary in litigations 
affes 


ig the, family property, where his act is bonu fide 


and7axj-auoh will be oporative against the wholo 
family. 
Dp by-a Hindu father cannot be ohal- 
lon y & son born subgequent to the transaction. 
n existence atthe time of the alienation dies 
Isa ine son is born subsequent to the alienation, 


therrfghitt ‘of the former to; challengo the .trangaction 
doeg-1 ‘pass to the latter. Morr v. Kanara, 5 N. L. 
R- 18 797 


cll =i — Non- agrioulturist Brahmins of Ra- 
raid Tahsil are governed by Hinda Law 687 
ht One cop irrener purchasing a porti m 
estral prosen with his own money—Whether 

a en rty thus p iirchased 18 self-aequire d, and free 

i asih ag of partition by ĉo-parcenara of the pur- 


i nember of a united family parokio. a por- 
tion, “of, the patrimony ott of his separate 
mean he can enjoy if, like any other .self- 
acq ion, free from claims to partition by his 
co- ners. Buch. property .stands -on the same 
foo ing ag any other purchased property of his estate. 
BAJABA BAJIRAO v. TRIMBAK VISHVANATH, 11 Bom. L. 
R.. 1122; 83 B. 108 255 


= Partition—Avward of arbitrators 


et 











dividing properties of co- -parcenere and directing en. | 


joyment till a certain da’e-—Reservat wor of right to 

re-pirtition on the expisy of the period—Sale by one 
‘of; the co-parceners of -a portion of his share— 
Right, of rendee to claim partition——Sule of a portion 
of one co-parcener’s property in Court auction— 
‘hustion purchaser is a necessary party to the mut fr 


and. o iūtorest of the family. 

ree: obtained in the suit by or against, 
-the lager will be presumed to have been obtained 
by -or-against him in his representative capacity 


partition— Auction purchaser tmpleaded after period 


of: limitation, effect of. 
Defendants Nos. 1,2 and 8, having referred their 
dispttes as to their common properties to arbitration, 


the arbitrators made an award dividing the properties i 


and. [allocating to each defendant certain specified” 
items pea The award, however, reserved to the co- 
patties the right to Aak the properties ‘at 
the ĝm of Sarvajith (1887—1888)’ when the ‘profits 
ead ge ‘should be made equal and the said lands 
divi ed by ‘the parties equally.’ Plaintiff, having 
ased a halif vam ont of first defendant’ 8 sharo, 
jefendants, after -the end of Sarvajith, for parti- 
tion ad delivery to him of his portion. In the mean- 
tim 
goldan Court auction in execution of a decree agninap 
Bg 5 
a t oe 


ka anah ka : ~ 


dme-of the ptoperties of first defendant were 


tate 4 


4 
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the defendants and were transferred latterly by the 
auction purchaser to 4th defendant. The plaintiff 
“did not 1mplead the 4th defendant.in his suit in the 
frat instance, and by the timo 4th defendant was 
added as a party, the claim as against her had be- 
come barred. The lower appellate Court dismissed 
the suit on the ground that firat defendant, by his 
alienation of portions of his properties, had elected 
to forego his privilege of claiming a fresh division at - 
the end of Sarvajith and that plaintiff who stepped 
in his shoes had no better right. In second appeal 
to the High Oourt: 

Held, that the right of Ist defendant to claim 
re-division accordmg to the award of the arbitratora 
was not lost either by voluntary alienation of his 
properties to plaintiff or by their sale in Court auo- 

: tion and that plaintiff's suit was sustainable; 

(2) that the award could not be construed asa ` 
contract entered into by the co-parceners; ` 

Krishna Panda v. Balaram Panda, 19 M. 290;. 
Sornavallı Ammal v. Huthayya Sastrigal, 23 M. 593; 
and Bhajahari Saha Banikyu v. Dehari Lal Bisak, 83 
O. 881°; 4C. L. J.`162, referred to. . 

_ (8) that in the plaintiff's suit for partition it was 
necessary to implead 4th defendant and to bring in 
the properties sold in Court auction; 

(4) that tho failure to implead 4th defendant ns a 
party had the effect of rendering the whole suit 
liable to be dismissed; Ea? 

Imam-ud-din v. Liladhar, 14 A. 524 and Kalidas, 

' Kevaldas v. Nathu Bhagwan, 7 B. 217, referred to. 

(5) that, as at the date when 4th defendant was 
made a party, more than 12 years had elapsed from ' 
the end of Sarvajith .and the claim against her had 
“become barred, the suit was liable to be dismissed in 
toto as rélief could not be given to defendants Nos. 1 
to 8 independently without joining the 4th’ defendant 
and inclading in the claims the lands bought by her 


Dorr BHAGAVANULU v. TAPPATRI VEERAYADAMBU, 7 _ 


ML. T. 67, 20 M. L. J. 79. 


Re-unlon—Re-united members 
not tenanta-in-common but co-parceners. - 


Theo status of the members of a re-united Hindu 
family is not that of tenants-in-common. The incidents- 
attaching to re-union are those of an ordinary 
undivided Hindu co-parcenary with rights of survivor- 
ship tnter se. ' , 

The son of a re-united member would himself have 
tho status of a “re-united” member with theothers. 

Abhaicharan Januv_ v. Mungal Janav, 19 C. 634, 
followed. KRISTRAYA v. VENKATARAMAYYA, 19 M L. 
J. 723 : 1077 


——___-_—__—Sister’s right to receive her marri- 
age portion from her brother 786 
Succession-— (Charity properties 
vested in a joint Hindu family—Ancestors of parties 
proved to be heads of Mutt—Self-acquired yn operties, 
whether attach to the offiée of Mutt — Management 
of charity properties—Right to partition— Primogeni- 
ture. + 














Where the predecessors of some of the parties io 
a suit, members of a joint Hindu family, were the 
hends of a Mutt and it was found that properties wero 


‘acquired by thom : re j 
Held, that there was no presumption of law that 
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such properties were acquired for the office of the 
Mutt and the properties, therefore, were ordinarily 
descendible to all the descendants, any one of whom - 
could enforce his claim for partition as against the 
rest. eo : 
There is no mle of Hindu Law that the mpnage- 
ment of the family properties devoted to charities ~. 
or religious nses descends according to the: rule ef 
primogeniture and that the junior members -of thd 
faimly are not entitled, on partition, to any .sharo 
therein. It is well-settled that the right to manage 
such proptrties ordinarily descends to the natural 
heirs of the donee. : T =. 
Rananathan Chetty v. Murugappa Chetty, 27 M. 192; 
Nubkissen -Mitter v. Harischander Alhitter, 2 Siorley’s 
Digest. 146; Thandavaroya Pillai v. Chanmoogam Pillar, 
82 M. 167, 19 M. L. J. 59; 2 Ind. Cas. 341, referred to. 
BRI SErHURAMASWAMY IyHR v. SRI MERUSWAMI IYER, 
6 AL. L. T. 319; 20 M: L. J. 108 - . 76 
--—_——_——-Succession—Rights of daugh- 
ters inter se—Indigent datughters—Father-tn-law of 
one of the daughters in a better position than that of 
the other. 
Where neither of 





the two daughters of a deceased-* 


“Hindu had any property of any considerable'value of 


her own, but the father-in-law of one of them was in a 
better position than that of the other: Held, that the 
daughter who had a- poorer father-in-law was com- 
paratively poorer than the other and was entitled to 
succeed-to her father’s property. + Be yale 
Audh Kunwari v. Chandra Dai, 3 A. 581, Danno, y. 
Darbo, 4 A. 248, followed. PARMI v. MUNDA 
Transfer of reversionary interest in 
movable property is invalid . 14 
Widow —Legal necessity--Power 
of Hindu widow to alienate—Family settlement to 
induce peace j 51 











——_ —_-—' right of residence—E.e- 
cution of decree for family debt—No right of widow 
to claim residence in family house, - A 2 
A decree obtained against a debtor or his legal 

representative for an ordinary debt incurred in family 

affairs takes precedence of the debtor’s widow’s right 
of residence in the family house left by her 

husband. BHA@WANTI v. MACDONALD, 152 P. W. R. 

1909; 150 P. L. R. 1809 1013 


Hong Kong Ordinance No. 3 of 

1873—Summary proceedings—Contempt— Conspi- 

. racy to injure anothe:—Specific allegationg of perjury 
Oppoitunity for explanation. 

Hong Kong Ordinance No. 3, section 31, leaves the 
‘alternative course open to the Oourt of committing a 
witness for contempt instead of formally proceeding 
for perjury. aa 

Held, that the Ordinance contemplates summary 
proceedings on the spot not involving a statement 
or trial of specially formulated issues. 

Where in such a summary proceeding a statement - 
was made by the Court to the effect that the whole 
evidence given by the witnesses convinced it of a 
conspiracy on their part to. make it appear that o 
certain person was at the date of the presentation of 
a certain petition of bankruptcy a partner jn a certain * 
firm, and that all they had said material to that issue ` 
was a tissue of deliberate falsehoods: è m 

Held, that having regard to the nature of tif charge 
the Court was making against the wittesses, it diq ~ 
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not admit of being formulated in a serios” aÉ “special 
allegations of perjury, and that the gistiof the : ACCUSA- 
tion it was making ought to have been sufficiently 
clear to them from the language it enjployed” to ex- 


< press it. e 


¢ But the Court should, before sentencing ‘thea, givo 


„them an opportunity of giving reasons.againss sum- 
“ary measures being taken and for explanation and 


: possibly the correction of misapprehension as fo what 
had been in fact said or meant, as contenipt of Court 
isa oriminal offence. 

Re Pollard, (1868) 5 Moore P O. (x ae L. R. 2 
P. C. 108, followed. Cray- HANG Kry v. SGRREME 
Cover, 13 ©. W. N. 585 6 DM. L. T.A; 19 M. In'J. 324 - 

539 P. C. 
Husband and wlfe—Restitution, ~of ‘canjugal 

f inghte— Abandonment of wwife—Discretian of Caurt. 

“A. Oourt is not bound to decree a‘olaim -by-a hus- 
"band for custody ofhis wife. It has dissrotion 


_oretion in favour of a husband who has ill-treated.or 
deserted his wife or been guilty of some. other-matri- 
monial offence. 1 
Musgammut Utti v. Hira Singh, 18 P. R. 1895, Har- 
nim Singh v. Kishn, “95 P. k. 18987, Sarjjammi 


Disiv. Kali Kinta Das; 28 O. 87; Tekait Mon! Mohini . 


v. Basanta Kumar, 28 O. 751; Husaini Begam `v. 
Muhammad Rustam "Ali, 29 A. 228 ; A-W. N. (1907) 
27; 4 A. L. J. 60; Moonghee B tl0or.. Balsam v. 
Shumsoonissa Bejam, 11 M. I. A. 651; 8 W.R. 3: P.O), 
“relied upon. 


Ghizni v. Musammal, Mehran, 60 P. Fe 1879.(F. B.), ; 


. distinguished and doubted. 


Dhanjibhoy Bomanjiy. Hirabai, 25 B- 644, Sazaranat , 


Perumal Pillas vw. Poovayin, 28 M. 436; - Aut-unessa 
Khatun v` Buzloor Meah, 34 O. 79; 11-C- WN. 737, 
referred to. DHANI v. NARAIN SNG, “5 P- L. .B: 1909; 
82 P. R. 1908 ” + 
Improvements — Mortgagee’s . right, =o im. 
‘ 939 


_provements 





————Parobase from Hinda wido , 
.—Good faith s KA 


InJunctlon—Inherent power of Court to grant 





— , SUIt for—Whetber-notice neces- 
sary—Whether six months’ period “of limitation 





` in such cases and should refuse: to exefcise tLat dis- ` 


. , NG person other than an udjidgeä insolvent has 
i$ standi to make an application, under the 
L Insolvency Act, for the revocation of the ad- 
pa dtidn order; nor had tke Insolvent Conrt any 
” power to review its order of adjudication but at the 
“inktatice of the party entitled to invoke the exercise 
of that power. HAJI Jan MAHOMED Hast, In re 11 
Bou. L. R. 1082 i I2 


ae ——___—. ss. 19, 21, 31—Bsup- 

rene Court's “Officers Act (XV of 1848), 8s. 1, 2— 
. Official Assignee—Commiasion—Sale of insolvent’s 

Estate sab ject to mortgage—Practice. 

Where the Official Assignee is directed to sell. . 
certain . immovable properties belonging to the 
estaté of an insolvent, the Assignee is entitled tó 
calculate his commission only on the amount coming 
to the’ insolvent’s estate, and -not on the full value of 
the.mortgaged properties. 

A- practice to allow commission on the ‘fall value 
- being contrary to law cannot be followed. 

Hloward’s Brothers, dnsolrerts, In re, 13 B. L. R. 


‘In re;86 C: 990 
= ss. 21, 31 697 


App_9, referred to. OFFICIAL AS8IGNEE'S COMMISSION 
697 
Interest after the date of realisation-—-Practice 
4 a q 

















=< P= Babuana grant—Darbhanga Raj—Liabilit 
_to-pay cesses—Contribution 331 


Interpleader sult—Disnissal—Decrée— Order 
—Less n and Lessee—Oivil Lrocedure Code (Act XIV 
-of 1682), 88. 2, 474, 588 (23). i 
Ong R, the wife ofS Zenuxdar, granted a lease of 

certain “properties, which Her husband had leased to 
her ih perpetuity, to-the plaintiffs. After the death 
of Rand her husband defendants Nos.1 and 2 gave 
notice - to plaintiffs topay rent to them alleging that 
they’ wore lessees from the daughters of Rand, thero- 
fore, ‘Jegally entitled to recover pent. 


~. Thé 7th defendant, R’s husband’s adopted son, also 


gave, notice to plaintiffs ‘for payment of rent to him - 
on-the ground that the lease by R was only bsxami 
for his father’s benefit. 
. The! | plaintiffs, therefore, filed, an interpleader suit. 
The Subordinate Judge dip missed it on the ground 
that. ib was prohibited by sedkion 474, Civil Proceduro 


applies—Local Boards Act (V of 1834, Alad), 8.158 Code(ActXIV of 1882), as the Tth; defendant could not 


sub-secs. (1) and (3) 


Insolvency—Political pension does ak vest in 
Court or Receiver—After-acquired property: of in- 
solvent, when vesting in Receiver—Pension exempt 

` from attachment before or after it is actualy pay- 

` able—Pensioner blending amount of ponsicn with 
“other property, effect of—Roceiver cannot be ap- 

. pointed to receive pension money —Tngol vent: to be 
allowed opportunity to spend pension for purposes 
for whioh it is granted— Order directing insolvent 
to pay portion of pension monpy, is, illegal—In- 
solvent cannot be called to account for money al- - 
ready spent—Application for insolvency to be re- 
fused when debtor able to pay debts >. ii 145 

——— ——— Appeal from Sub-Judge’s order in 
insolv@ncy petition lies to the District Court' 617 

Insolvency Act (II & I2 Vic. C: 21), 

#3. 9 —Order of adjudication —Insolvent omy kas 
locus standi to seek revocation or reciew. of EE. 


be- a to claim through-R, under’ ‘whom the plaintiffs 
held 

Waa, (1) that the order of the “Subordinate Judgo 
dismissing the suit wase formal expression of his 
| adjudication on the ‘defence sot up in the suit and_ 
' was-a ‘decree’ within the meaning of section 2of Act 
XIV of 1882. 

(2):| that section 474 of the Code of Civil Procedure 
(Act XIV of 1882) was no bar.to the action, as on 
the allegations set forth by 7th defendant he was only 
claiming through R. the plaintiffs’ landlord., - 

Suaré v. Welch, 4 Myl. & O., 305 at p. 3233, Nickalsonv. 
Raiowles. 5 M. 47, Cook v. Ths Earl of Rosalyn, 65 E.R. 
871 atp. 873, Dungry v. Angore, 3) E.R. 644 at p. 645, - 
referred to Orav. OHIDANBARAN OHETTYAR, 7 M. L. 
T. 49; 20 M. L. J. 36 I 


Jolrider. of charges.' 1 See Cr. P. C as. 233— 
239 
Parties. 


SeelPantres. 
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Judgment, alteration of before completion— 
44l 


Discretion 
not inter par lës; relerancy of 997 
————— Order of discharge is not judgmont 
1113 








——__——— Order 1 efusing bail 871 
Judlclal Hypothec 410 
——_——-- ————Decreo for possession con- 
ditional on payment of money 854 





proceedings—Mortgago decree— 
Sale, postponement of—Letter from District Jud 
—Btay of sale upon terms 373 


Jurisdiction of Civil Courts—Casie 
documents—Suit for ordering inspection—Suit not 
maintainable—What the plaintiff must prove if suit 
maintainable—Casio questions—Limits to the exer- 
cise of inherent jurisdiction—Extention of jurisdic- 
tion—‘ Autonomy of caste,’ meaning of 08 

Caste questions— Caste and 

analogy between—Inspection of ac- 











corporation, 


counts of caste funds and properties—Right of’ 


members to inspect—Civil Procedure Code (Act 
XIV of 1§82), s. 11—Snuit for inspection of caste 
accounts —Maintainability 569 
Leclaratory suit—Deolara- 
tion that plaintiff is the eldest son of a deceased 
Vatandar—Jurisdiction of” Civil Courts to hear 
such suit 





——Civil Court can take cognizance of 
exclusion of a pujari from temple 

—-——_—— Competency of District Jndgo to 
enquire into a charge of misconduct—Tontism — 
Chief Court’s power of revision 102 
Decree of Court invested with the 
jurisdiction of Small Cause Court is final—Appeal 
heard without jurisdiction — No objection to appeal 
taken by the opposite party —Conduct of parta 




















Suit to enforce mortgage—Power to 
decide the question of the personal saat ye 


mortgagor 














Suit against Govornment 
in regard to Saranjam land 

———— Cause of action—Money paid by cre- 
ditor for his debtor to a third person—Ciul Procedure 

Code (Act XIV of 1882), ». 17—Oontract Act (LX of 

1872), s. 49 

A creditor can bring a suit for recovery of money 
against his debtor, in the Court within whose territo- 
rial jurisdiction he has paid the money on his debtor’s 
behalf to a third person. 

Raman Chettiyar v. Gipalachari, 81 M. 228; 4 
M. L. T. 97; Puttappa Manjaya v. Virabhadrappa, 7 
Bom L. R. 998; Kidar Mal Bhura Mal v. Suraj Mal 
Govindiam, 9 Bom. L. R 809; Sitaram Marwari v. 
Thompson, 82 O. 884, Motilal Partab Chand v. Suraj 
Mal Johar Mal, 30 B. 167, referred to CHIRANJI LAL 
v. Jit Mat, 96 P. L. R 1909; 108 P. W. R. 1909 977 
Decree-holder’s right to reduce decre- 

tal amount ın his suit under section 288, Civil Pio- 

cedure Code. 

Where property attached in execution of a decree 
is reloased on a person’s objeotion under section 278, 
Civil Procedure Code, 1882, ıt is open to the decree- 
holder to reduce his claim ander the decree to any 
oxtent he likes in order to make his suit under 
section 283 of the said Code cognizable by a Court 
ofa certain grado BHAGWANTI v. MACDONALD, 152 
P, W. R. 1909, 150 P. L. R. 1909 z 1013 
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Of Court—Alteration of judg- 
ment before completion— Discretion. - 

When an order or judgment of the Court has once 
been perfected, tho Conrt has no jurisdiction to alter 
it, but so long as the order has not been perfected the 
Judge has the power to reconsider the matter. But 
the Conrt will not do so when it would mean a rẹ- 

‘consideration of the whole matter in aca 
between the parties 
- Whero the appellate Court ordered that “ tho 


_ record must be amended by adding the executors as 


co-plaintiffs;'and subject to that being done, there 
must be a decree for specific performance as against 
defendants’, and when the executors were added as 
plaintiffs, the defendants applied that the suit as 
constituted was barred by limitation : Held, that the 
order of the appellate Court meant that as soon 
as the execntors were brought on the record the 
decree in favour of the plaintiff should follow as a 
matter of course and that the defendants’ application 
could not be entertamed PRARI Dal DEBI v., JoTINDRA 
Narn, 10 0. L J. 496 441! 
Place of suiut—Suit to file an award - 
—Goods uwnascertained at the time of contract to sell 
—Sale and delivery completed at the place where 
goods to be ascertained—Arbitration Act (IX of 1899), 
& 2—Cuwil Procedure Code (Act XIV of 1882), s. 17 
—Fap. III (t1)—Contract Act (IX of 1872), s8 82, 
83, 118,119. - 

‘An agreement was entered into at Amritsar be-` 





z tween the defendant, who remded at Amritsar, and 


the plaintiffs who carried'on business at Karachi. 

The defendant agreed to sell to the plamtiffa a cer- 

tain quantity of grainnot ascertained at the time; 

it was stipulated that the defendant would despatch 

the goods from Amritsar to the plaintiffs, consigning 

them at his own risk, in the name of plaintiff’s 

branch at Amritsar, tothe plaintiffs’ firm at Karachi, 

that the defendant will receive 90 per cent. of the 

contract price, as an advance, in exchange for’ 
Railway receipts; but that the goods will be 

examined and weighed; and rejectcd or accepted 

‘after arrival at Karachi, and that the balance, if any,” 
due will be paid after the plaintiffs “had re- 

ported on the goods: 

Held, that as the goods were unascertained at the 
time of the agreement to sell, the sale could not 
be completed until the buyers had passed and ac- 
cepted the-goods at Kurachi and that, therefore, the 
performance of the contract was to be completed at 
Karachi. Oonsequently, tho Karachi Court had 
jurisdiction to ontertain an application to file an 
award relating tothe disputes arising out of the 
agreement LOUIS DREYFUS AND Co. v. DAULATRAN 
8S L. R. 156 





Suit to file award—‘Karachi pass 
terms” — Contract Act (IX of 1872), 8. 188—Princt- 
pal and agent—Power of agent to refer disputes to 
arbitration—Eazport business, ensentials of—Validity. 

. of submisston—-Arbitrators—Non-admission of ervi- 
dence—Misconduct. 

A Karachi Court has jurisdiction to ontertain a 
suit to Ale an award, based on a contract, ontered 
into outside Karachi, under which the goods pur- 
chased are examimed and passed as to quality, weight, 
condition and admixture in Karachi. e 

It ig necessary and usual for all persons, wib sell 


: si 
Vol. Tv] 


ee 


produce to Huropean-firms on “Karachi pase terms”, 

to bind themselves by an arbitration clause. under 

which all -disputes are referred to two Ewopean 
_merchants in Karachi. This arbitration clause is 

considered an essential term in the “Karachi - pass 
-, terms” md no firm would do business with ony 
$no who insisted on the same being excluded. . 

- It must, therefore, be presumed that-an agent had 


Jurisdictlon—concld. ; 


e authority to sgn tho ordinary form of camtract. 


including a reference to arbitration, especially where 
the agent. was present &t,the, proceedings before 
the arbitrators and never denied his authoritr. í 
The refusal by the arbitrators to admit evidence, 
which was unnecessary and which would noz have 
in any way influenced their decision, doas not 


amount to misconduct. Lovis’ DREYFUS ann Oe t. - 


ARAROMAT, 8 S.L. B. 164 ' on 





——— of Civil or ‘Revenue: 
Court— Widow's right to claim far. EIT 


v 


oo on opa by asaigneg of crrears 

-of rent for recovery thereof—8urt lies ma Oiri Court 

“—Landlord and Tenant—<Assrgnee of rent for a parti- 
cular year not a landlord. 

. An ‘assignee of the ront in arrears for, a pexticular 


yenr is not entitled to maintain a suit’. for tao re. 
covery thereof in the Revenne Coart. Such a zuit is 


properly maintainable in a Civil Court. 

A plaintiff must fulfil the character ` ‘of a landlord 
hefore he’ can suo for arrears of rent Jin the: Re- 
venue Court. 
< An assignee’ for particular year's “rent doS not 
by virtue of such assignment become; ‘a landlord. 
| MAQBUL. ussar v. BAJENDIÀ NARAIN, an 0. “7890 


giit for ` declaraticr. that 


f | person declared entitled to possession unde: s 86 - ii 
of Central Provinces Tenancy Act has no right in ' 


ocoupanoy holding cannon be entertained by a-Civil 
Court . : 795 





for share of, when it is not settled if the dues are 
A Jeviabl6—Registration of decree passed by Civil 
Court as decree of Revenue Court—Retcrn of 
` appeal for presentation to Revenue Court ` 910 


—____————— of Criminal Court_<con- 
aiotion—Accused summoned for criminal trespass but 
convicted also of mischief and assault-—Legalttr. 

It ia open to the trying Magistrate to convic the 
‘accused of the offences of assault and mischief, al-- 
though thëy had been summoned to answer a charge 
of criminal trespass only. 

_ Mudoosmdun Sha v. Hari Dass Dass, 23 W. B. Or. 

ne followed. DASARATH Ratv, EMPEROR; 36 C. 869 


352. 


-+ of District Magistrate 
.—Order of discharge under 8. 119, Cr. P. 0. [O57 


— of Small Cause.Court-- 
493 


Suit for rent of land” 








Suit for accannt—Snuit for’ 


‘ specific items of money alleged to be due’ from on 
agent is not a.suit for account ‘618 


J ury—Misdireobion—Error i in summing up— Non- 
e dizection when - misdirection—Referencontożargu. 
: nfents of pleaders. =, 997 


E GENERAL INDEX. 


Oess—Kamiana dues—B8uit ° 
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Kobala—-Consideration—Registration — Title —In. 

_ tentzon to be presumed where no consideration passed 

| —Transfer of Property Act (IV of 1882), s. 54. 

The-mere registration of a deed of transfer is not 
-sufficiont in itself to convey title.. 

“Maiuladan v. Hughunandan, 27°C. 7, referred to. 

What the Court has to gee is, what was the inten- 
tion of the vendor if no, consideration ‘passed. 

Where a person executed a kubala in favour of his 
concubine, the intention muat be presumed, . whether 
consideration passed or not, that he intended that sho 
should “have possession {of the property and should ” 
hold it under the kobala. 

Lal -Achal Ram v. Raja Kasim Misain, 27 A. 271; 
821. A. 118; 9 0. W-N. 477; 80. O. 155; "15 M. L. J. 
197, “Teferred to. GostHo BEHARY GosH v. ROHINI 
Gowazmt, 13 0. W. N. 692 : 

Lakhera$ iand—Possession—Title—Fvidence. 

In lakherag cases the title may fail, and yet if pos- 
session as lakherajda:s, that is to say, possession over 
twelve years without payment of rent,: is proved, it 
may -be sufficient to give a lakheray title. Prawn 
KRISHNA SRANA v. NABA KUMAR CHOWDHURY 494 


Land acquisition—Apportionment of compen: 
sation between owner, mortgagor, mortgagee and occ. | 
pancy tenants—Equity — Will — Tree —.Severance ` 
money—Land Acquisition Act (I of 1894), as. 15, 24, 
25, 29. 

In aland acquisition case in which tho main dis- 
pute was about the apportionment of the compensation 


“between a landlord (mortgagor), mortgagees and ` 


ocenpanocy tonants, the Civil Court dedided:— 
(a) Tho whole compensation, including price of 

, a tree, should be divided half and, half 
n between the landlord (mortgagor) and the 

“occupancy tenants; but the mortgagor should 

- pay off the mortgagee in proportion to the 

i Jand acquired. 

(b) „The compensation for the well constructed 
si by the landlords’ ancestors, must go in “full 

-. ' to the tenants, on the’ condition of their 

digging a new well, 

` Held, by the Chief Court, that:— A 

wan The half and half role was fair as regards the 

-, division of the price of the land and thé tree 

| plus the statutory 16 per cent. between the 
landlord and the tenants but the severance 

money should go wholly to the tenants. - 

(2) As thewell was constructed by the landlord, 
_ he’ was entitled to get the compensation 
. .. therefor on the condition of_his digging a ` 
well required. PARTAB Onanp v. NATHU Ram, 

141 P..W. R. 1809; 103 P. L. R. 1900 1001 
— a -_—_Award— Compensation—Ap- 

peal Procedure of High Court. . 

Where in a land acquisition ense, the High Court 
on appeal, after reviewing iho earlier awards and 
comparing the prices realised on séles of land in the 
neighbourhood having regard to the special advantages 
of, or drawbacks to, their respective situations, and 
having’ ‘heard the evidence pf ‘experts on both sides, 
came to a certain conclusion, the Privy Council affirm. 
ed the, decision. ` SECRETARY oF State FOR INDIA IN 
CoUNCIL «. INDIA GENERAL TEAM NAVIGATION AND 
Ry. Co. LtD., 10 C. L. J 281; 11 Box. L. R. 1197; 36 
C. 967; 14 O. W. N. 134; 19 M. L. J. 646 448 P. C. 
— Covenant in permanent lease— 
- Landlord to get entire acginstion mney Taldi 


fe ‘ 
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A condition, in a permanent’ lease that if the 
tenancy is terminated by reason of the acquisition 
of the land for public purposes, the whole amonnt of 
the acquisition money shall bo payable to the land- 
Tord, is valid. 

Morgan and London and North-Western Ry. Oo, 
Jn ro, (1896) 2 Q. B. 469, followed. GADADHAR 
Buarra v Larr Kumar, 10 O. L. J. 476 


Shamilat—Entry in Settlement 





papers—Rebuttal of its correctness—Ownership claim- 


ed by a person recorded as a tenant—Kmerged land— 
Presumption from long Peers iE ppdriionmeni— 
Rstoppel. ` 
Cortain land was recorded as shamilat in settle- 
ment records. The land had omerged from the 
‘iver, and H and M, whose lands immediately ad- 
joined the land in dispute, had been for years in 


- pee of the land since it had emerged and they 


d also re-claimed it-— 

Held; that the facts were sufficient to rebut the 
presumption arising from the settlement entry and 
that H and M should be held to be the owners of 
the land. 

The rule ia that when land emerges from a river, it 


“ig given to the persons who own the adjacent land. 


In land acquisition cases porsons 
omitting to claim the property to be acquired or ac- 
cepting the award treating the Jand as shamilat 
are ordinarily estopped from afterwards asserting 
their right before the Civil Court. Hası UMAR DIN 
v. KHAIR Din, 138 P. W. R. 1909 1146 

——— Valuation of land as vacant land 
for building—Olaim of trees over land—Trees to be 
valued as timber. 

In a land acquisition case, it is impossible for the 
Claimant to claim the land asvacant land for the 
purpose of erecting building upon it, and at the 
same time toclaim the value of the trees upon 





the footing that they will still remain there and con-, 


tinue to-be a source of income. The claims are incon- 
sistent. The proper value of the trees will be their 
value as timber. SECRETARY OF 8Ta1m FOR INDIA IN 
CoUNCIL v. Doma LAL Sian | K C. W. N. 487 52I 
ct (I of 1894), 
ss. II, 12, I8. wa jah of a valid 
auard—Reference to Court in the absence of a valid 
award—Jurisdiction of Civil Court: 














When the Government by a notification, issned | 


under sections 6 and 7 of the Land Acquisition Act, 
authorizes the Deputy Commissioner to take order 
for the acquisition of property, no other ofticer, not 
even a Collector appointed under the Act, ig com- 
petont to make an award. 

The Deputy Commissioner or the Collector autho- 


` risad to make an award may conduct his enquiry 


through other agencies. But whenever he does so 
he should by unequivocal words signify that he 
‘nocepts the report of the agent appointed by him and 
his full signature should be appended to this decla- 


- yation. An award, which instead of being under the 


hand of that officer, bears only his initials does not 
conform to the provisions of section 11 of the Act and 
ja, therefore, no award at all. 

Until an award is announced or communicated to 
the parties concerned, it cannot be said to be legally 
“mala 


In the absence of avalid award, the Civil Court has - 
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no jurisdiction to take any proceedings on a reference 
made to it. AMACDONALD v. THE SECRETARY OF STATE 
yor INDIA, 19 P. L. RB: 1909"; 128 P. R. fi 08 914 

—___— ss. 12, I 914 
~~~ 88: 15, 24, 25,29 i 


—— ss. I8 and So": 
Parties, when land is acquired for company—Seeie- . 














- tary of State necessary purty. . 


JA company or corporation for whose benefit any 
land may be acquired is not a necessary party in the 
proceeding, but tho Secretary of State is a necessary 
party. Under section 50 of the Land Acquisition Act 
such a company. or local authority may Appear for 
the purpose of watching the proceedings ' or assisting 
the Secretary of State, but it has notthe power to 
ask for a referenco under section 18, nor does the Act . 


- give it the right of appeal. Esra v. "Secretary of State, 


30 C. 86, referred to. MUNICIPAL CORPORATION oF 
PABNA v. JOGENDRA Narain, 13 C. W. N. 116 332 
8. 23—Market ralue—Resi- 


dential prope: ty—Compensation— Considerations lo 
Le borne im mind—Faluation on basis ‘of. rextal— 





- Separate- valuation of land and materiale—Su) plus 


land—inguiry by en Officer—Duty “of plea- 
ders appearing—EKvi ce—Pronf—Practice. 
The income of a property whether actual or im- 
aginary is one of the recognized ‘starting points for a 


` 


_ valuation, but it would be a mistake tò think 


that -that is the only element to be taken into con- 
sideration. = 

In the case of residential Seaneriy to endeavour to 
arrive atthe market value solely on -the basis of 
hypothetical rent may work grave injustice to the 
owner. There are commodities which may possess 
a value in tho market not for the return they give” 
on capital investment, but for the advantages and 
enjoyment which accrue from their possession Re- 
sidential property (meaning the properbya which o 
p wehager wishes to acquire for his own residbnos) is 
sach a commodity. 

Tho first question to determine is whsther there 


“isa demand, and if there isa demand the original 


cost ia the most important element for consideration. 
A man who buys land and builds thereon does not 
-necessarily produce a marketable commodity of the 
value of his ontlay, but it does not follow that he 
never does. Fora man who wishes to acquiro a re- 
sidence for himself ina particular locality will con- 
sider not only the procurable rent of houses in 
the market, but also the cost of building a new one. 

If in the case of an incomplete bnilding the 
claimant can be awarded, in addition to the estimat- 
ed cost of his incomplete bailding, the present value 
of his land instead of the original cost, there is no 
reason why this method should be absolutely barred 
and the owner compensated on the basis of an imagi- 
nary rental merely because he happens to have com- 
pleted his building before the notification. 

There is no objection to giving surplus land a valu- 
ation but it must really be surplus land. 

It is not desirable that legal practitioners attend- 
ing beforo an Acquisition Officer should make re- 


“ference to what may happen'if the case is taken to 


Court It is their duty to assist the officer-in arriv- 
ing ata valuation by -putting before him all, the® 
materials and information ab. {their e disposal. 
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At the same time the ‘officer should! hosireat all 
E which is not proved: according to the 


-rales of evidehce which prevail in a Court oc Justice, 
thus necossitating a olaimant incurring heavy costs 


a and extending the time-occupied by the eaquiry to- 


‘an inordinate length. The Acquisition Offfvor is in 
a position to make any inquiry that’he may think 
may help him in making his award, but he sen hardly 


expect each individual claimant to produce sub- - 


stantial proof in respect òf all the details which it 
occurs to-him, either from his own conscence or 
from the suggestion of the prblic body ozizompany~ 
for whom the Government are ‘acquiring tae land, 
should form the materials from which the award has 








to be compiled. SUEHANAND GURUMUKHRAL In re, 11 
Box. L. R. 1176 3 p? > 278 

-—— §.50 _ 332. 
Landlord and Tenant. Seo Bencar TEN- 


- ANCY Act. . 
2 L —____ _+——— Assignoe of ront fr a par- 
ticular year not a landlord ` 780 

—————— Whether lessee under Mul- 








. gant tenure bound by adjudication against lessor in , 


previous suit—Leasee cited as witness peat 

suit ; 

—— Execution of* ~<abuliyat 
whereby tenants relinquish the status of mamdars 
for no consideration — Burdon of proof—Undne in- 

- fluence i i : 1114 

————-—— Land acquisition — Cove- 
uant in permanent lease—Landlord to ges entire 
434 








K acquisition money, validity of ee 
—__—_-—-——— Occupancy rights —Suacces- 
sion—Cominon ancestor, occupation’, by—Fresump- 
tion 7 mp i ie k 69I 
———— —— Presumption as to tenancy 
< through ‘payment of rent—Power of Stani z0 create 
a permanent tenure - ? II 
—__-____—__—_———Tenancy — Whesker per- 
manént—Devolution by assignment or suzcession— 
` Recognition by succéssive landlords—EvSlence of 
permanenty — Uniformity of rent — Peyment_of 
chowth = i 
——— Adimayavana ten-we—De- 
nial of landlord’s title by one of the tenants, whether 
aoorks forfeiture in respect of other tenants—Repre- 
sentative capacity—Agency. Fe 7 
“The family of defendants held the lands in suit on 
Adimayavana tonure granted by predecessors of the 
plaintiff. The lst defendant having asseried that 
it was her-jenm, the plaintiff sued to recever the 
pro 











Yoo j 1 
eld, that the denial, by lst defendant, who was 


- not a managing momber of the family of dstendants, 


nor the agent of the othér defendants,i'of tre land- 
lord’s title, did not work a forfeiture ‘as regards tho 
’ other-tenants, and that plaintiff was not'entitlsd to re- 
cover onthe ground -that the tenure ‘had been for- 
feited. Jamicut KANDAN v. KOZHIKOT, KIZEAKE, 19 
BL L. J. 565 = aka ` i 
— — — Building in abadi—Tenant’s 
right to transfer. material and right to occupy — Cus- 
tom—Evidence—Second appeal—High, Covr’s power ' 
to intexfere. pase Saat Grats ee 
Whether or not a ctistom: prevails in & village 
whereby the tenants of houses are empovéred’ to 





ETA ` 
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information with’ suspicion 'and tarow out - 


` JAWADAR v. Banka BEHARI SHAHA, 13 O. W. N. 698 


173 - 


` 
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bell the materials of their houses and the sites of the 
houses s9 long as the, houses are standing, is to some 


extent à question of law. The High Conrt has juris- 


diction, in second-appeal, to consider the evidence 
given sin support of such custom and determine 
whether or not that evidence is sufficient in point of 
law to establish it. , ; 
Hashim Ali v. Abdul Rehman, 28 A. 698; 8 A. L.J. 
467; A. W. N. (1906) 187, approved of; Rum Bilas 
y.-Lal-Rahadur, 30 A. 811; A. W. N; (1909) 112,8 


< AL J. 456; 4 M. L T. 169, followed. 


A cugtom such as the above ought to be established 
by clear and cogent ovidence. 
< In village Badhsana in tho Meerut District a custom 
exiscs by which a tenant occupying o-bouse in tho 
abadi of the village is. entitled to sell the materials - 
of lig house and also the right to occupy the site 


of tae house so long ns the house is standing. Rao 
GIR34J SINGH v. Lala HARGOBIND SAHAI 











= Encroachment on adjoining 

~ land by tenant—Buit by landlord to recover porse- 
sion—Burden of proof—Adverse possession, nature of 
—Inmitation Act (XV of 1877), Sch. II, art. 142. 

: I£it could be distinctly proved that the tenant had 

macé an encroachment adversely to his landlord, an 





` adyerse possession for twelve years might give the 


tenant a title by prescription. 

Nuddyarchand v. Meajan, 10 0.820, followed. 

Bat when the landlord sues for ejectment, it must 
be shown that there was not merely possession but 
that such possession was with notice to the land- 


_ lord and was known by the parties to be a trespass. 


Art. 142 of Schedule II of the Limitation Act, 1877, 
will not apply to sucha case. The defendant mast 
prove title by adverse possession. KRISHNA ‘GOVINDA 


, 526 

SSS Enhanced assessment, labil- 

, ity for—Mulgáni tenant—Improvements effectéd by 
: mnlganidar, effect of. 

Tae‘landlord, and not the mulgani tenant ig liable 








. to pay enhanced assessment to Government, even 


thocgh the assessment was increased in consequence 
of improvements made by the mulganidar. b 
Babshetti v. Venkataramana, 3 B. 154; Ranga v. Suba : 
Hegde, 4 B. 478 ; Secretary of State v. Fernandes, 30 M. 
875; 17 M. L J. 837; 2'M. L. T. 820, followed. 
GUMANA CHETTY v. ABDU BEREARI, 6 AL. L. T. 200 : 
1112 
Fallen trees, ownership of. 
Trees inu zamindari that fall to the ground from 
natural causes belong to the ryot and not to the 
zam-ndar, NARAYANASWMY NAIDU v. GOTTDIUKALU 
SITAEAMAYYA, 5 M. L. T. 210 | : 1119 
—— Forfeiture—Transfer of non- 
transferable holdiny—Tenant in possession as sub- 
` terant of transferes—Repudiation of relationship of 




















“+ landlord and tenant—Ejectment. 


The transfer of a non-transferable holding does not 
worz aforfeiture. But where on such.a transfer, the 
orig nal tenant is in possession as a sub-tenant of the 
transferee, and in a suit by the landlord for ejectment 
repcdiates the relationship of landlord and tenant 
which formerly existed between him and the plaintiff 


“and pleads that his interest was transferable and ho 
-isin ocoupation as a sub-tenant ofthe transferee: 


Held; that the tenant.by his act and pleading pnt an 
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end to the relationship of landlord and tenant and tnat 
the landlord was entitled to eject him and the trans- 
feree. 

Rajant Kanta v. Ekhour:, 34 C. 689: 11 C. W.N €11; 
70. L. J. 78, explained. KALI CHARAN GHOSH +. 
ARAN Brot, 18 C. W. N. 220 473 


—— ——__ ———— Rent Recovery Act kid 

VIII of 1865), 8. 18, distress under--Onus of shoring 
. compliance with requirements of law. 

Tt 18 for tho landlord who seeks to avail himself 
of the special procedure by way of distress, pre- 
scribed by section 18 of tho Ront Recovery Act, to 
show that the requirements of the Act have been 
„complied with. 

Dorasawmy Pillai v. Muthusatomy Moopan, 27 M. 34, 
reforred to. MUTIKULANDIA PILLAY v. NALLA KAKKAN, 
6M. L. T. 204 1109 
Enforcement’ of pattah — 

New stipwlation for payment of rent in hind accard- 

ing to maumool for cultiiating dry lands as wa— 

` Rent Recovery Act (Aad VIII of 1865), 8. 11 cl. (2). 

Where a tenant has been usually paying a fired 
money rent to the landlord, the latter cannot compel 
him to accept a pattah for any fatli witha new œn- 
dition that in case the dry lands were oultivated ns 
wet lands he should pay rent in kind according to 
village maumooul 

Such a condition cannot be enforced in tho face of 
the implied contract for paymont of rent in morey, 
“such ng arises from section 1], clause (2) of sho 
' Madras Rent Recovery Act from the nature of she 
prior payments 

Where any improvement is made by the tenant, ho 
cannot be made to pay enhanced or varying agsess- 
ment eyen if a usage to that effect is established. 

Fishery v. Kamakshi Pillay, 21 M. 186, referred to. 
GADDI SextHiya’v. Sri Rasan VELUGOTI, 6 M. L T. 
810 

















——————— Payment of rent for seme 
years at reduced rate, effect of —Construction of grant 

— Conflict between description uf boundaries and chat 

of quantity of land—Statement in contemporaneous 

document, legitimate aid to construction—Rent, rec uc- 
tion of, when lessee not put in possession of whole of 
apecific area granted by lease. 

The mere facts that rent for somo years has b3en 
received at the reduced rate, does not bind the lessor 
to accept rent nt that rate in future. 

Where there aie two conflicting descriptions of the 
subject-matter of a grant, or two conflicting parts 
of the same description, that which is the morecortain 
and stable, and the least likely to have been mistaxen 
or to have been inserted inadvertently must prevad, if 

„it sufficiently identifies the subject matter. 

Newson v. Prigar'’s Lessee, 161 U. 8. 229 , 7 Wheston 
U. 8.7, referred to. 

Therefore where, there isu conflict between the 
description of the boundaries and that of the quantity, 
the former if precise and accurate dominates the 
lattor ; but if the former is vague and: uncertain then 
it yields to tho latter. But when both the elements, 
the boundaries and tho quantity, are precise, defirite, 
specific and exact, and yet thero is gross divergency 
between the quantity specifled and the quantity found 
to be included within the defincd boundaries, bre- 
ferxcuce otgit to be given to that element ot the 
description of the subject-matter which is most con- 
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sistent with the intentions of the parties to be col- 
lected from the other parts of the deed illuminated, 
if necessary by the surrounding circumstances and 
the subsequent conduct of the parties. . 

Lordy. Commissioner for City of Sy¥ney, 12 Moo. 
P C. 473; 33 L.T.1; 6 W. R. 267; White v. Luming, 98 
U.S 514; Broghan v Nelsor, 3 How. U. S. 187 nnd 
Jľolmes v. Frant,7 Pet. US 171, reforred to. 

A statement contamed in a contemporaneous: 
document furnishes a legitimate aid to construction. 

Where a lessor and a ‘lessec adjast the annual 
rental on the basis ofa specific area and the lessor 
fails to put tho lessee ın possession of that specific 
area, the lessee is entitled toa proportionate reduction 
of rent, although there be no express covenant to that 
effect ın the lease. DURGA PROSAD SINGH, v. RAJEN- 
DRA Narain, ]0C L. J. 570; 870 293 713 
Rent, non-pryment of—Pos- 

session to tenant—Landloid’s invitation to take pos- 

sesston—Landlord not bound to put unwilling tenant 
into possession—Tenant’s liability to pay rent. 

The general principle is that a vendor is bound 
to give peaceiwl possession to his vende So also 
the lessor is bound, on the lessee’s request, to 
put him in possession of the property. But in the 
case of not an initial” tenancy but of a tenant 
who caused the salo of his property to 
be set aside and was at liberty at nny timo 
to go back to the possession of his lands and was 
in fact invited to do so by tho landlord, and 
there is nothing to show that the landlord ob. 
structed the tenant in any way, it was tho duty 
of the tenant to take back his lands, and even if 
ho did not do go, though formal possession was 
taken through the Court, he wab liable to par rent, 
for, tho landlord is not bound to put his unwilling 
tenant into possession of his holding. Gopan CHAN- 
DRA MAITY v. CHOWDHURY KRISHNA, 9 C. L. J. 595 63 
——Tenant in possession, resio- 
tance by—Oovenant for quiet enjoyment, beach of— 
Damages—Similar goods not availuble—Nominal 
damages. 

Where unuer a contract with the deferdant tho 

















-plaintiff claimed to remove clay from a land for 


mannfacturing tiles but was obstructed by the defen- 
dant’s tenant who was entitled to be in possession 
until the defendant paid him a certain sum, and the 
plaintiff instituted a suit for damages: 

Held, that tho act of the tenant not being unlawful, 
there was a breach of the covenant for quict enjoy- 
ment: 

Held, alao, thatthe fact that similar clay was not 
available inthe market was no reason for awarding 
nominal damages. 

Borrves v Autchinson, 180. B. (N. 8) 445; 34 L. J. C. 
P. 169, 11 Jur (N. s8) 267; 11 L.777;13 W: R. 386; ` 
Elbinger Actien Gesalls Chaffi v Armstrong, L. B. 9 Q. 
B 478, followed. Rama BHANDARY v. C. H. MORGAN, 
6 Al. L. T. 294 1068 


— Procedure Act 
(VIII B. C. of 1869), S. 52—Ejeciment 
Qecree—Arrears of sent paid pending appeal - Dis- 
missal of appeal with costs—Failure to pay costs in 
time—Jurisdiction of Court to order ejectment. 

A decree was passed for arrears of ront and fore 

ojoctment ifthe arrears were not paid withine 15 


cage 
i 
po 
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days. The defendant appealed and. during tho pen- 
dency of the appeal the amount due urder, the 
decree was paid: The appeal was subsequently dis- 
missed with costs which were not paid within 15 
days from tho date of the appellate decree. Tae decree- 
holder obtained an order in execution for tne attach- 
ment of the judgment-debtor’s movable property and 
for his ejectment from the land in suit- z 

Held, that the only decree of which execution can 
be taken out is the appellate décree and that decree 
must be presumed to mcorporate tlie, terms of the 
original decree, and that the ‘order for the payment 
of costs in the appellate decree must.be regarded as 
part of theultimate decree passed under section 62 
of Act VIIL-B. C. of 1869, and after 16 days had 
clapsed from the dato of the decree, there is-no 
material irregularity in issuing orders simulraneous- 


ly for vjectment and for recovery of the décrotal 


money. - | 


ti K 
Noor Ali Choudhuri v. Keni Afeah;18 3.+18, re- 


ferred to. THAMAL Marap.v. ABHOYEssURI DEBI, 13 
C. W. N. 1060- | i I 


Leage—Mastak merely allowing tenant to Pere 


posseasion— Registration optional . 
——— Unregistered instrument—Admissikility in 
evidenco— Oral agreement— Delivery, of possession 
—Admissibility of‘other evidence -' - ‘1039 
——— Agricultural lease—Applicability of provistons 
of Tranafer of Property Act. ` E 
The provisions of the Transfer of Property Act have 
“no application to agricultural leases. `. ` 
Turuf Sahib v. Esuf Sahib, 80 M. 822- 2 AL L T. 270; 
17 M. L. J. 896, followed. Mapurar Mupazr v. Ma- 
BILAMANI GRAMANI, 6 M. L. T. 222 1124 


—— Covenant for renewal—Term ; ‘and rent not- 


specified—Vague and not enforceable. i 
Where in a lease there is a covónant for the 
renewal ofthe settlement after the expiry of the 
present term, but no terms are specified a3 to the 
term of years and the amonnt of rent: Held, that the 
covenant is vague and no Court would give effect 
to them, SURENDRA NATH San v. DINABANDHI NAIK; 
‘180. W. N. 5695. 535 
` Legal Practitioners Act (XVIII of 
1879), S. I 3—Professional misconduct—Pleader 
suggesting a theory not supported Ly. the record— 
Defamatory statement—Privilege. . : E nn fe 
A tailor was charged with an indecent assault on 
the complainant, an English lady, in the presence of a 


Gunner, who was the only witness to support’ the 


+ 


complainant. TE 

. At his trial in-the first Court, the accused denied 
the charge and attributed the false complaixt to the 
fact that ho had damned the complainant for Rs, 2 
but he was convicted. In appeal the accuse’s plead- 
er argued that the defence put forward. in ths lower 
Court was nota true one and when pressad by the 
Judge what the real facts wore, he taid: “Possibly 
the Gunner was doing all that is attributed to the 
accused.” The Court rejected this theory as without 
any foundation and dismissed the appeal. Further it 
made a reference to the Court of Judicicl Oom- 


missioner in the exercise of its Disciplinary Jurisdic- ` 


tion, fegarding the conduct of the pléader, pointing 
.out that the ‘allegation made by him was not only 
® outside the 7 

aviflences but was quite inconsistont with phat tho 


è So, 
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record and unsupported by any kind of | 


a 
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wy 
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accused himself gaid in the lower Court ; that it was 
also a very opprobrious imputation, not only affect- 
ing the complainant’s reputation. as a woman, but 
calculated to injure very seriously -her professional 
caresr as a school mistress: i 
Held, by the Full Bench, that the reference was 
uncalled for as the pleader’s conduct was not only 
undeserving of censure but correct. ` 
Per Orouch, A. J. C. à DEA ‘ 
- A counsel, like'a Judgo, should mot bo subject to 
fear for-the consequences of anything which he might 
say in tho course of bis' duty. Munster v. Lamb, 11 


Q. B. D. 588; 2 L. J. Q. B. 726; 49 D. T.-252, per - 


- Boott, M. R., followed. 

Where no malice is imputed and a pleader speaks 
under instructions from his client, no Criminal or 
Civil proceedings would lie against him for adefama- 

` tory statement. as 

.A pleader is not only justified to state what the 
acoused’s defence really is,-but is bound to do go.” ~~ 
_- He is not limited to the. record in his attempt to 
„furnish an explanation of the evidence what is con. 
sistent with his client’s innocence. 

Per Knight, A.J. C— iF 2 

Instructed or not; itis the duty of a pleader to ` 
make.a su ion, if he thinks it might advance the 
interests of his client. ACHALSING, Ih re F.B. 

- - — $S. 1 3—Pleader—Profes. 
- sional migconduct—Inquiry—Strict proof necessary. 
~ In order- to secure- his own fee a pleader was an 
active’ party to placing his client in the hands of a 
money-londer who made a wholly unscrupulous and 
extortionate bargain with the pleader’s client. - The 
pleader knew the terms-of that bargain; yet he did 
not advise or warn his client but permitted him to 
enter into the bargain: Held, that it wasa professional 
misconduct of a grave kind: of a kind which, if 
permitted, would tend to corrupt and demoralise the 
legal profession. 

A high standard of rectitude, diligence, duty and 
zeal is required of pleaders in the interests of the 
Bar... . - > 

An inquiry into thé -professional misconduct of a 








pleader being of a quasi-judicial nature, the Court . 


must have a strict proof of the pleader’s misbo- 
haviour. GOVERNMENT PLEADER v. RAGHUNATH 8. 
SULE, 11 Box. L. R. 1160 








-—_——— as amended by 
(Act XI of 1896), ss. 13, 14—Ju idie- 


tion— Oompetency af District Judge to enquire intoa `` 


charge of misconduct—Toutism—Chief Court’s power 
of revision. 5 mas 
Section 14 of Act XVIII of 1879 applies to all 
clauses of section 18 as amended by Act XI of 1896, 
When any of the charges mentioned in section 13 
of the said Act is brought to the notice of any Court 
within whose local limits a pleader is ordinarily 
practising, the presiding officer has’ jurisdiction to 
- proceed against the pleader under section 14 and car 
report, in the manner prescribed thereunder, to the 
High Court for suspending or dismissing such pleader 
- incase the charge 1s made out. ae 
Southekar Krishna Rao, In re, 15 0. 162, (P. C.); 
14 I. A. 154, Purna Chunder Pal, In re, 27 O. 1028; 
4 C. W. N. 389, distinguished. _ u 
In acting under section -14, the Court-is bóund to 
~hold- preliminary inquiry in order to find ong 


` 
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distinctly what is the charge, aud after satisfyiag 
itself that it ig prima facie a true one, but not before, 
the Court can proceod to issue notice required in 
paras land 2 of the same section. Such a notice if 
issued on a vague report is liable to be set aside >n 
revision by the High Court. 

In order to sustain a charge under clause (c) of 
section 13 the gratification paid to the tout must be 
“out of any fee paid or payable to a ploader” Int 
does not include oa payment mado out of the 
munshiana of a pleader’s munshi, AMOLAK RAN v 


Emperor, 31 P. W. R. 1909 Cr. = 1022 
— s. I4 1022 
Lessor and Lessee. See LANDLORD AND 


TENANT. 


— ~ Ihnterpleador suit—Disuic- 
sal—Decree—Order 319 


Exercise of sights by lessee 
—Obstruction—Liability of repi csentative of lessor. 
Whore the plaintiff, a ‘essee, ‘was -obstruczed 

in the exercise of his rights by samindar, who was 

the successor of tho zamindar who granted the lease 
Held, that the defendant was the representative 
of tho party by whom the plaintiff was obstruczed 
and was liable in damages to the plaintiff to the extent 
of the assets in his hands. RAMASWANI NAIK v. THI2U- 
VENKATAM PiLLATI, b M. L. T. 295 42 
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Libel—Privileged 4ommunication — Malice — Com- 
-munication fiom cleigymaw to lady attached to his 
* mission. 

Tho defendant, a Clergyman, after having promised ` 
to perform the marriage of the plaintiff with a lady 
attached to hig mission, wrote to her that he was not 
prepared to perform the marriage owing to the 
plaintiff not being worthy of her Tho lady theh broke , 
off the engagement. On the suit of the plaintiff for 

MAges: 

Held, that in the -absence of proof of malico the 
communication by the defendant to tho lady wasa 
privileged one and tho suit was not maintainable. 
B. v C, 26 P, L. R. 1909; 83 P. R. 1908; 152 P. W. R. 


1908 918 
Lien—aAssignment of debt or chose in action— 
* Charge - $ 


_ Letters of Administration —Jomt lindu 


famıly—Ancestral property—Stamp duty 


Letters Patent, Madras; S. 1O—Vcki 
—Professional misconduct—Sending false notice for 
a client. 


Rp. contracted to sell an engine to A for Rs. 4,530. , 
A arranged a salo with Ry. and P. for Rs 6,000. Tren 


Rp. passed a receipt to A. as agent of Ry. for Rs. E00 
mentioning the price at Rs. 6,000 which was attested 


by Vaki. The Vakil thon sent a notice on behalf of . 


Rp. to By. under instructions from the former, that Ep. 
has received Rs. 2,675 while he had actually received 
Ras. 1,175, towards the price of Rs. 6,000, which vas 
false to the knowledge of the Vakil and which the 
Vakil knew was made in furtherance of a scheme Zor 
defrauding Ry. ` 
Held, that the Vakil wus guilty of unprofessional 
“conduct in sending the notice and that he was not 
protected by the fact that it was “under instructions’ 
from the client. 
Linwood v. Andrews 
followed. ` 
In re Stewnt, L. R. 2 P. C. 88; 16 W.. RB. 1000; 5 
Moore P. C. (N 8 ) 187; 37 L. J. P. C. 25, referred to. 
“Professional misconduct” considered. 
In the Matter of Major Cooke, a Solicitor, 66 L. 
T. N. R. 468, approved. VAKIL, In the matter of c, 6 
M. L. T. 829 1072 


— Cl. 15—Order sefusing vail 
—Judygment—Appeal, rhether lies from order af a 
single Judge af the High Court to a Division Benca. 
An order of a High Court Judge rofusing to grant 
bail to an accused person 1g an orderin a Criminal 
“trial. It is nota judgment within the meaning of 
Clause 15 of the Letters Patent and is not appealsble 
toa Division Bench. SuBRAMANYA AIYAR v. EMPEFOR, 
19 M. L. J. 478 71 


and Moors, 5S L. T 612, 








B. 





Stoppago in transit—Up to what time transit 
continues— Unpaid sellez’s right to insist on mar- 


_ BShalling of assets by creditor—Principal—Factor 
, 5 


Lis pendens, doctrine of—aAlortgage—Decree for 
sale—Purchase of a share of estate, in execution— 
Purchase at Revenue sale before confi» mation of execu- 
tion sale—Rights of purchasers. 

A share of a ievenne-paying estate was mortgaged 
and tho property was bionght to sale in execution 
ofa decree on tho mortgage. Before the confirma- 
tion of the sale the property was sold at a Revenue 
sale, and the second purchaser did not redecm 
tho mortgage before the confirmation of the exe- 
cution galo : 

Held, that the second purchase at the Revenuo 
sale was affected by the doctrine of lis pendens,- 
the effect of which is that the mortgagor or per- 
sons .claiming through or under him have the nght 
to 1edeem until confirmation of the sale in execution 
of the mortgage deoree, and if they fail to exercise 
thas right within that time they cannot subsequently 
bo allowed any further opportunity to redeem. 

Piem Chand Pal v, Purnima Das, 16 O. 546, 
followed AMAHOMED Taras v. HEM OHANDRA Bose, 
10 C. L. J. 590 


Limitatlon—Appeal—Mistake 
clerk—Omission to add respondent 

—— Decree for costs agninst several judg- 

ment-debtors—Execution against some, effect ot, 
as to limitation, against the rest 408 


of -pleader’s | ` 
495 








—- Blohamedan husband executor of 
his wife—Dower unpaid—Trusteo 
————— Minor, suit by, to set aside revenue 
sale—Frand of co-sharer : 
~ Continuing partnership—Death of s 
partner, effect of—Suit for accounts after death of 
a partugr— Dissolution 60 
Partnership dissolved beforo the fixed 
date—Suit for accounts or for share of profits 837 
———Plaint insufficiently stamped filed 
within limitation—Deficiency made good after. 
limitation—Suit not barred—Insufiiciently stamped 
plaint not void ab initio 503 
Sale of a portion of one co-parconer’s 
property in Court auction—Auction purchaser is a 
necessary party to the suit for partition—Auction 
purchaser impleaded after period of limitation 
effect of *392 
Loan ont of family funds—Suit by 
ous of the family not describing himsclf as managor ® 
—Non-joinder e ‘3s 
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Limitation—conid. - 4 | i 
Suit for payment of money on breach . 
of contract — ~—Specific performance «=. ,TI2I 





Snit for accounts after, dissolution of 
929 


_ Partnership 
Suit for possession of mortgagel pro: 
perty on default by mortgagor in payment of ın- 
. stalments—Payment after default whether. extends 

limitation for suis for possession 921 
è — Tenant. holding over—Computation of 

” time in tenant’s favour—Adverse possession 10 
—— -W1Jl—Snit to declare a Wall as zor 

and beyond the power of the testator ` 9 3 
Absentes—Adverse possession — Gift — 

Prenumption — Sale — Fraudulent th amafer— Limit, 

ation when begins. ż 

When -property is openly gifted in thé presencé of 
a number of persons and is followed by matatbn of 
names, the presumption is that there is no fraud and 
no concealment and that the donees’ adverse possession 
has commenced from the date of the gift. , 

Where a person in a position of trust, like a Lanbar- 
dai, gets a common land mutated in his own name on 
the ‘basis of a fraudulent deed of transfer, the limit- 
ation does not begin to run from the dateof the transfer 
but only from the time when the claimants become 
aware of tho ‘fraud. Kuos | v. Numata, BS P. W. R.. 
1909 1 313 


Adverse possession— Possession OF a co- 
aharer— Deed of ezchange—Registration—Limëation 
Act (XV of 1877), Sch. II, art. 144- 'Registratiga ‘Act 
(TII of 1877), 8. 17: - - 

- In the absence of any indication-to the contrary the 
possession of a sharer is possession - of all the oo- 
sharers. ` ah) 

Mere possession of a co-sharer, even for 40 years, 
` is no bar to a claim for getting ashare'in the Joint 

property unless it has been- exolusive i in intention and 
adverse. 

A deed of rohani relating to immovable pro- 
perty.of the value of - Rs. 100 or moro requires: regis- 
tration and is notadmissible in ovidence if unrogis- 
tered. Suas SHAH v. Hussain -SHAH, 145P. W.R, 
1909 1004 

mee Tn insufficiently stamped—Mcatake 

_ -—Ignorance — Ow Procedure Code (Act XIV of 
1882), 8. 682.4. . f 
Where the deficient stamp was made up within the 

time allowed but the appellate Court dismissed the. 

appeal as time barred on the ground that the orizinal 
deticiency in stamp was the result: of ignorance and 
not a bona fide mistake : 

Leld, that no distinotion`could be drawn between 
iguoranceand mistake in such a case, whioh' was clearly 
covered by section 582 A of the Code of Civil Pro- 
cedure, 1882. RAM RAKHA v. BELI Ran, 65 P. ©. R. 
1909; 54 P. L. R. 1909 554 

—— Bond payable Dy. instalments—F hole 

. bond falling due tn default -of payment ‘of trea cone, 

. secutive instalments—Limitation Act (XV of 1877), 
ie Sch. II, arts. 74, 75, 80.- 

~ Article 74, and ‘not 5, applies . when tho peralty 
of the whole bond falling duò is not-attached to a^ 

single default, but to two consecutive defaults. To 

inaké arijcle 75 applicable, it is essentially requisite, 

(1) that the penalty should be attached to a single. 

defaultjond (2) that-the whole bond should then 

fall due, 
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The application of article 80, which deals with bonds 
as a wholé, is also barred by the rule that the specific 
excludes the general. 

Sobha Ram v, Ram Partab, 74 P. RB., 1901, followed. 
RAGRPAT v. WAER 95 P. b., BR 1809; 107 P. W.B 
1909 > ’ 956 


- Cause of action—Bond executed by third 
person ti discharge of a desree against judgment- 
debtor—BSuit aguinet judgment-debtor for recovery of 
money paid under the bond—Period of limitation ` 
applicable— Commencement of the period—Limitation 
Act (XV of 1877), Sch. I, arts. 61, 81, 120. 

“Where a third person executes a "pond, not ag - 
surety for the judgment-debtor, whose liability is 
wholly absolved and the decree is certified in Oourt 
as entirely discharged, the. cause of action fot sach 
third person to recover the amount of bond from the 
judgment-debtor arises on the date of execution of 
the bond and not om the date on which ho actually 
pays off the decree-holder under the bond. 

A suit by such third person for the recovery of the 








„money from the judgment-debtor would bo governed | - 
by art. 120 and not by arta, 61 or 81, Sob. II, of the 


Limitation Act, 1877,.the period of limitation to be 

counted from the date of the execution of the bond. 

Mansur Kuan v. GAMAN KHAN, 146 P. ELR Wa 
041 

— ny Procedure Code (Act XIV of red) 

. 8 235—Transfer of Property Act (IV of 1882), 3. 89 

—Mortgage-decree—Kzecution—Application for sale 

— No prior application for an order absolute—Grant 

of application. 

An application for sale of property under a mortgage- 
decree may be, taken to bean application for an 
order absolute for sale though the latter has not 
been specifically prayed for. i 

Appa Rav v. Krishnz Ayyangar, 25 M. 687, followed. 

~ An application for sale is not barred, if made 
within three years from the next preceding applica- 
tion, simply because the latter application was also 
for sale and not for an order absolute for sale. 

-4l fortiori the application is not barred when the 
order for sale was passed on the next preceding ap- 
plication, though it was subsequently set aside for 
the reason'that it was irregular for want of previous 
order making the decree absolute. VEERA REDDI v. 
RaMALINGA MuDELEY, 6 M. L. T. 861 42 
Decree for pre-emption — Haecution— 

Effect of rejecting review and revision without sum- 

nioning respondent—Rival pre-emptors—Locus standi 

to appeal—Limitation Act (XV of 1877), Beh. II, 

art, 179. 

Where: a petition for’ revision has been rejected 
by an order passed without summoning the reapon- 
dent, and similarly an application for review of this- 
order has also been disallowed, neither the lst’ nor 
the 2nd order falls within the meaning of.“decree, 
or order?’ under article 179 (2) of Act XV of 1877, ` 
and the period of three years begins to run from, 
the date: of the decree sought to be revised. . 

A petition under section 70 (1) (y does not rank. 
ag an appent f ‘for the purposes of article 179 before 
it is admitted. 

- Ralla Mal v. Malan, 8P. R. 190%; 154 P. L. R. 
1905, Bhagwan Singh v. Mohan Lal, 54 P- E. 19093; 
40P. W. R: 1908; -87 P. L.. R. 1908, and Fara} Tasen 

v. Raj T 20 A. 124, roforrod to, - A s 
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-Where inthe case of rival pre-emptors A and B, 
the decree provides that on A’s failure to pay, B will 
pay the pre-emptive, price, the three years’ limitation 
beginsto ran against B from the date by which he is to 
pay the pre-emptive price. 

Ordinarily the pre-emptor, whose decree is dead, 
has nothing to fight about with a rival pro-einptor 
except perhaps the questions of costs. But where 
other complicated questions injuriously affecting his 
interests are involved, he has a locus stand: to appeal 
so far as those questions are concerned. MASTAN 
SUAE r. PAHLWAN Suan, 81 P. L. R. 1909; 87 P. W.R. 
1909 629 


- Declaratory suit for establishing proprie- 
tary rights— Entry as tenants in Settlement’ Records 
—Bubsequent decree for rert—Canse of uction, accrual 
of—Time from which perwd of limitation begins tu 
run. 

Plaintiffs wero recorded as tenants in 1 the Bottlo:, 
ment Records; noh effect was, howover, given to tho 
entry. No rent was claimed from thom and the plain- 
tiffa remained in possession as before. In 1907, tho 
defendant who wa’ recorded as a proprietor obtained“ 
a deoree for renb against the plaintiffs. The latter 
then brought the ‘present suit for a declaration that 
they were proprietors of the land in suit: 

Held, that although the entry in- the Settlement 
Record gavo plaintiffs a cange of action, they got 
another cause of agtion when their rights were again < 
assailed by tle decree for rent. The present suit, 
brought within 6 years of the date of the decree, 
was, consequently, within time. 

Where the plaintiff has got a.right, every invasion 
of that right gives him a fresh cause of action. 

Francis Legge v. Rambarun Singh, 20 A. 85; Ilahi , 
Bakhsh v, Harnam Singh, A. W. N. (1898), 215, re- 
lied upon. TEYEREND v. BANI Mano, 12 O. C. 320 o 
Bizcution of decree more ihan 12 years 

old—Incompetency of Executing Court to extend time 

—Praud—Oivil Procedure ode (Act XIV of 1882), 

+. 280. 

An application, made more than 12 years after the 
several dates given in paras. 3 and 4 of section 230, 

_ Civil. Procedure Code, 1882, cannot be considered a 
mere continuation of the previous proceedings where 
the last application made within 12 years from these 
dates was disallowed on the ground that the 
rolief asked therein could not legally be granted, 
An Executing Court, when rejecting such an 
application, has no power to extend the period by 
allowing the decree-holder to file a fresh application ` 
within a certain time. 

A deoree-holder cannot take advantage of his judg- 
ment-debtor’s fraud or force, mentioned in the above’ 
section, if he has ample opportunity to present a fresh’ 
application after the conclusion of the fraud or farce. “ 

Sesachalam Chetti v. Rajan Chetti, 8 M. L. J. 208, 
followed. Bar CHAND v. JHANDE Kuax, 75 P. L. R. 
1909; 113 P. W. R. 1909 958 

——— Forma pauperis—Application for leave 
to appeal as pauper made after time —Payment of 
Oourt-fee—Sufficient cause—Limitation Act (XV of 
1877), s8 5, 7, Sch. HI, art. 170. 

Bection 7 of Act XV of 1877 does not apply to an 
application for leave to appeal in forma pauperis made 
in tho namo of a minor by hisnext friend. It must 
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be made within the time allowed under article 170 of 


the 2nd Schedule to the Act. 

Thuria Raja v. Jainilabdeen Raw!han, 18 M. 484, 
relied upon. 

An unstamped memorandum of appeal is to be 
considered presented on the date on which the Court- 
fee required thereon is paid, and the mere presenting 
of an application to appeal as pauper, not made in goode 
faith and within the time prescribed, is not sufficient, e 
uuder section 5 of Act XV of 1877, to being the 
appeal within limitation: 

Ganesha Sinjh v. -Arur Singh, 78 P.R. 1906 ; 160 P. L. 
EB. 1906, followed. Ssva DATT PERSHAD v. COLLEOTOE 
or EAHORE, 144 P. W. R. 1909 002 


— Irregular account between the parties — 
Running account. t 
When account between the parties goes on showing 

what balance is due from eithor party at different, - 

times, but is never finally. settled it is a ranning one 
and the limitation begins to run from dåtè of its 

being closed. Prema KUAR v. Monan Lat, 116 5680 





-R. 1909 ; 125 P. L. R. 1909 





——— Open, current and mutual account— 
Account stated 


Reversioner—Posseasion of last female 
oécupter not as heiress of last male —When time bes 
gins to run. 

Although the statute of limitation cau never begin ` 
to run against the reversioner in consequence of 
possession or dispossession of a female. so long as | 
she holds asheir of the last male, yet if she holds 
under some claim of title independent of him, her 
possession is hostile to the rightful heir or reversioner, 
from tho time it begins. 

Roy Radhakisser v. Nauratan Lal, 60. L. J. 420 
and “Itunzhor Das v. Parbatibhai, 261. A. TL; a 
B. 726, followed. 

Lachhan Kunwar v Manorath Ram, 22 ©. 445 (P.O. y 
22 I. A. 25, explained. KEDAR NATE CHOWDHURY v. 
JATINDRA CHANDRA Roy, 9 0. L. J. 286; 6 M. L. T. 
862 44 








or for specific performance of atveard—Limitation Act 
(XP of 1877), Sch. II, arts. 118, 118, 176—Art. 176 
does not apply to regular swits. ~ 

Article 176 of Sohedule IL of tho Limitation Act, 


1877, only prescribes the period of limitation for an . 
application under section 516 or section 526, Civil ` 


Procedure Code, 1882, it does not apply toa regular 
suit for the recovery of money due under an uward or 
for specific performance of an award. For such a suit, 
the period oflimitation, if not three years, under 
article 115 or article 113, would be six years under: 
article 120. 

Sukho Bibi v. Ram Sukh Das, 5 A. 288; Raghubar 
Dial v. Madan Mohan Lal, 16 A. 8; Sornavalls Ammal 
v. Muthayya Sastrigal, 28 M. 593 | ;-Sheo Nuran v. 
Beni Madho, 23 A. 285, referred to. Mr Le BYU v. 
NGA Onit Pu, U. B. R. 1907-09, Luurartiox, P. 9 


` 


21 
———_———- Act (XV of 1877), S. 2 | 


03. 


— 8. 5—Snfficicnt cause 1002: 
S. 7 does not apply to an- 








application for leave 





Buit to recover money due under award 
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8. 7—Minor and, 

- tiffs—Benefit of minority. p ae JA 

Minority does - not ‘prevent limitation 1imning 
against minors except as ia provided under section 7 
of Act XV of 1877. In the case of several minor, 5lain- 
tiffs extersion of more than three: yeara cannot 
be ‘allowed after ‘the date of attaining, majority by 
č Ano youngest. SHANMIR t. LADHA BINGH, 109P. R. 
: 909; 143 P. W. B. 1909" - hate "i B54 


. Z —————= s. IZand Sch. Il, art. 

152—<Appe t—Oomputation of tine—Time reg noite 
` Jor obtaining copy—Applying fur copy of decre after 

ob‘aining copy of judgment, ran : 

Plaintiff obtained a decreain tho Munsif’s Cout on 
12th October 1905.- He applied for a copy of the 
decree on 18th Ootober 1905 and obtained it on 19th ` 
December 1905. For a copy of judgment he applisd on` 
22nd December 1906 and obtained it on 16th February 
1908. He filed the 


appeal in the Sub-Judge’s Court ' 
on 8rd March 1906: --: 4 ' 


Held, that the plaintiff was entitled, under setion ` 
12 of the Limitation Act, to a deduction of the time 
between 18th October 1903 and 19th December 1905 
“2 and the further time between 22nd December 190& and, 
the 16th February 1908, and that his appeal to tho 
lower ‘appellate Court was not barred. . bee 
Raman Ohetty v. Kadirvelu, 8,M. L. J. 143, followed, 
SELAMBAN CHETTY v, RAMANADHAN Ouetry,,.7,M. L. T. 
29; (1910) M. W. N. 141 se 301 
———~—-—— §. [2 does not apply to ap- 
peals undor the Companies Act 4 5 
= S. 19—Acknowledgment. 

“An acknowledgment is a valid acknowledgnent 
within the meaning of section 19 of the Limitetion 
Act, notwithstanding the fact that it does not specify 

, the amount due to thé creditor and is not addressed to 
him, if it does admit that he has a 
claim. F < 

5 Narayana v. Venkata) amana, 28M. 220,(F. B.);-@opi 
‘Kishen v. Brindabun Chunder, 18 BM. L A. 87; Suzha- 
mont v: Ishar Ohunder Roy, 25 O. 8445 Maniram Jeth 
v. Seth Rupchand, 88 O. 1047, 4 0. L. J. 94; 8 Eom. 


_ 








adult} plan 




















goodand subsising 


L R. 501; 10 C. W. N. 874, 1 M. L. T. 199; 3 A. L.J.. 


525 ; 16 M. L. J. 300; 2 N. L. R. 180 Ram Rakhe v. 
Karamchand, 97 P, R. 1884; Ittappan Kuthivaratta i v. 
Nanu Bastri, 26 M. 34, -relied upon, ABDUL AIV. 
Von GOLDSTEIN, 14 P. 


a 8. 





19—Acknowledgment' 








=r S. 19—Acknowledgment—By 
whom to be signed—Acknowladgment . by mortgagee 
` need not be addressed to the mortgagor —Statemoret in 
“a judgment. -~ - ! n“ 

One of the essential elements of an acknowledg- 
ment-under section 19.of the Limitation Aét, 1877, is 
~ "that it be signed by the party personally,, or by an 
agent’ duly authorized in this behalf, 

person through whom he derives title‘or liability.: | 
The translation of a judgment under section 186 


of Act VITI of 1859, signed by the Judge passing|the ` 


` Judgment, cannot be said to have been signed by! he 
parties, or by their duly authorized agent or by seme 
` person thaough whom they derived title or liabil ty. 
Therefore, any statement contained in the copy of 


section 19 of ghe' Limitation Act. 


GENERAL INDEX, 


L. R. 1909; 79 P. W. R. 1989 - 
' S02., 


or by scme - 


thestranglation, does not satisfy the requirement of . 


| t249 
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‘Acccrding to explanation 1 of section 19 òf Act XV 
of 187%; it is not necessary ‘that an acknowledgment 
by or cn behalf of a-mortgagee must be addressed to 
the‘iortgagor. >- i é 

Inari Ali v. Baijnath Ram Sahu, 38 O. 618;-10 C, 
W. N. 561, 3 C. L: 5576, disapproved. T 

Brigenath Sahu v. Gaya Sundari, 6 C. L. J. 141; 
Mylapore Iyasaumy Vyapoory Moodliar v. Yeokay; 14 
0. 801; 14 I. A. 168; “Imam Ali v. Baijnath Ram Bahu, 
38 C. 613; 8 C. L. J. 576; 10 0. W. N. 661; Maniram 
v. Seth Rupchand, 38 C. 1047; 4 0. L. J. 94; 8 Bom. L, 
B. 501; 10 ©. 3Y. N. 8/4; 1 M. L T. 199; 8A. L-J. 
525; 1E€' M. L. J. 800; 2 N. L. R. 130, referred to. 
JAIGOPŁL MISIR v. SHEO SAGAR ‘579 


S. 1Q—dAcknewledgment by 
managing partner of a firm, 

“To szy that the managing partuer of afirm must 
have en ‘express authority from every partner 
to give a valid acknowledgment of debt is to place 
a very narrow construction on section 19 of the 
Limitation Act, 1877, and would open the door to 
very serious fraud. Where it: is admitted that tho 
agent had power to borrow, it follows of necessity 
that he had power to acknowledge the debt by 
either immediately giving a promissory-note, or sub- 
sequent y upon an adjustment of accounts or in an 
other way in tho conrse of business, making a bona fida 
admission in writing. LALTA PARSHAD v. BABU PAR- 
SHAD, 6 A. L. J. 953; 32 A. 61 - 7 


: S. 2O—Linitation Act (LX of 
1908), s. 20—Whole entry about fact of payment 
must appear tn’ the handwiiting of a literate 
debtor—"“ Appears in the “handtorsting of the pason 

’ “making the same,” meaning oef—llliterate debtor— 

: “Effect f uffiwing mark to extiy made Ly another, 

' The signuture by a debtor, who .is literate,. ofan 
endorsenent of part payment of principal by a third 
person, 20t his agent, is not `a sufficient compliance 

. with ‘the proviso to section 20 of the Limitation" Act. « 
The term “handwriting” ‘in section 20 refers to the 

- whole e about the fact of payment. : 

MHukhi Haji Rahmutulla v. Coverji Bhuja, 28 0. 645; 
Joshi Bhashankar y. Bar Parvati, 26 B. 248 ; Santigh. 
‘war Mahanta, v. Lakhikanta Mahanta, 18 0. W. N. 177, 
5 ML. T. 89; 85 0. 813; 4 Ind. Oas. 321, followed. 

Narsingh Das.y. Bachatar Singh, 99 P. R. 1884, dige. 
sented from. - 1 ii 

Obtter dictum: 9 

When an illiterate debtor affixes his mark to a 
statement of payment, he adopts the writing as his 
own, and thereby causes tho fact stated therein to - 

` appear in his own handwriting. _ P = 4 

Madabiushi Seshacharlu v. Singara Seshaya; 7 M. 
55; Ellappa Nayak v. Annumalas Goundan, 7 M. 764; 
Mukhi Haji Rahmuttulla v. Cover ı Bhaja, 23 O. 546, 

` relied upon. ARANACHELLUM CHETTY v. Iswar Hus- 
sain, 6 L- B. R. 108 . 374 


—— S: ZO—Part-payment—Debtor 
literate—Endorsement written” by another but signed 
by debtor. . f ‘ 
Where the debtor can ‘write, an endorsement 
written ky another person and signed only by tho 
` debtor is not an endorsement which is, ag far as 
was possble, in his handwriting, and sufficient 
under the proviso to section 20 of the Limitation Aob ` 
to create a new period of limitation. ` 
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Mukhi Haji v. Corer, i, 23)C. 546, (FB), applied; and 
Madabhusi v. Smgara, 7 M. 55, Ellap-a v. Anmamalai, 
7 M. 76 and Jamna y. Jaga, 28 B. 262, distinguished. 
SANTISIIWAR Mawanca v. LAKHIKANTA MAHAMTA, 35 
0. 813, 13 C. W. N. 177; 5 M. L. T. 89 
——— —— S. 20 does not apply to claim 

è 921 


Ẹ 


for possession 








forma defendant added as co-plaintif. 

When a pro foma defondant is subsequently made 
a co-plaintiff, he is not n“ new plamtift” within the 
meaning of section 22 of the Limitation Act, and the 
suit will not be barred even if he be transferred to the 
category of plaintiff after tho period of limitation. 

Abdul v. Amir, 34 0. 612; 11 C. W. N. 521, 50. L. 
J. 486; 2 M. L. T. 812 (F.B) and Ramkınkar v. 
Akhil, 35 0. 619; 11 C. W. N 350,5 0. L. J. 242,2 
M. L. T. 137 (F. B.),distinguished. 

„Arisha y. Mehumperuma, 10 M 44; Oriental Bank 
v. Charnol, 12 C. 642 and Guruyya v. Dattatraya, 28 
B. 11 at p. 20, referred to. GAGENDRA BALA v. TARA- 
PADA ACHARJEE, 18 O. W. N. 186; 35 C. 1065; 8 0. L. 
J. 286; 5 M. L. T 91 369 

——— S, 28—Execution of decree 
barred—Right not estmjurhed though remedy ts 
gone 
Where the right to property has been established 

by a decree for possession, the barring of the night 
-of execution does not, under section 28 of the Limit- 
ation Act or any other provision of the law, extingtish 
the right. The romedy may bo gone but the right 
remains Baca KUSHADA v. ABAI AMRITA VAGHMODE 
11 Bow. L. R. 1098 < 246 
-—— —— $. 28—Right not extinguish- 
ed if a person doos not bring himself a suit but is 
made defendant ina suit brought within tine 249 


—— —— Sch. il, art. I0— Right 
to redeem property tn possession of a ustifructuary 
mortgagee does not admit of physical possersian. 

“A right of redemption ‘of property in the posges- 
sion ot a usufructuary mortgagee does not admit of 
physical possession and, therefore, limitation for a 
gaib, for pre-emption based on the sale of such a 
right runs from tho date of the registration of tho 
sale-decd. 

Shia Sundar v. Amarat Begam, 9 A. 234; Bhawani 

* Perahad v. Attar Singh, 68 P. R. 1884; Gafar 

Khan v. Sattar, 160 P. R. 1889; Trhaya Ham v. 
Dharam Chand, 45 P. R. 1895 ; Punna v. Bhigwen, 
. 16 P. B. 1902, 15 P. L. R. 1902, followed. NGA Suws 
Dox v. Nea No, U. B. R. 1907-09, LIMITATION, Ji 7 


54 
art. 10 935 


———~—- art. IO—Oral sale of 
undivided share of holding 973 
—art. l I—One year's 
limitation does not apply to a person cho was no 
_ party to proceedings in which the order was made. 
‘Article 11 of the Limitation A t does not apply as 
ngaimst a person who was not a party to the proceedings 
in which the order sought to bo set aside was made. 
TlARGAWAN Macaw v. Bary Natu Das, 7 A. L.-J. 11 








—_— — 





























144 
—— art. II 970 
—— c art. 12 70 
——— c art. 49 Procedure— 


Whether second uppeat lies. 


4 
, 
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S. 22—“New plaintif’— Pro 


; lands. If disputes should so arise, the 
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i 

In a suit to which article 49 of tho Indian Limit- 
ation Act applies, there 18 no second appeal as the 
suit is of a nature ‘cognizable by a Smal! Oause 
Court. BATHINI KUMARASAWMY v KAMIVENI BANGARU, 
5 M. L. T. 201 ; I 
a — art, 56—Limitation for 
a snit by a contractor against an agent of OO: 











prince 
—— art. 61 1041, 
————— arts. 74, 75, 80 
956 
—— —-—— art. 75 











38 
— arts. 78, 8I, 82, 

139, 144— Tenan? sncludes his rep esontatives 

—Tenant holding over—Computation of time in 

tenant’s favour —Tenant's representatives entitled to 

tack on the adverse possession of their predecessor— 

Tenancy at aufferance—Effect of Transfer of Propeity 

Act—Trarsfer of Property Act (IV of 1882), a 111. 

The word ‘tenant’ in arf& 78, 81, 82 and 139 of the 
Limitation Act includes -the representatives in 
interest of the tenant. 

Article 189 governs a suit by a landlord to recover 
possession from a tenant as woll as from his represen- 
tatives in interest. 

Vadapalle Narasımha v. Dronamaraju Seetharama 
Moorthy, 81 M. 163 at p 167; 3 M.L.T. 256 ; 18 M LJ. 


“26, not followed. 


Madan Mohun Gossain v. Kumar Rameswar Malia, 
7C. L. J. 015 at p. 626, approved. < 

When a tenant holds over -after the expiry of tho 
term of his lease, adverse possession commences in 
his favour from the date after the expiry of the term 
and the same enares also in favour of the tenant’s 
legal representatives. 

It is doubtful whether tho fiction of a tenancy 
should be kept up after the Transfer of Property Act, 
according to which (section 111) a lease is determmed 
by efflux of time limited thereby. 

Quere+ Whether for the purposes of article 144 óf 
Act XV of 1877, a distinction should be mada, between 
a tenant holding over and his representatives in 
interest? SUBRAYETI RAMIAH v. GUNDALA RAMANNI, 
19 N. L. J. 782;.7 M. L. T. 280; (1910) M. W. N 145 


1080 
—— — ——--— art. 80 956 
———— art. BI 1041 


arts. 81,82 1080 

— arts. 83, 110, 113, 

116—Sust for payment of money on breach oj 
contract—S8pectfic perfor mance—Limttation. 

A deed of exchange contained the following pro- 
yision:—“There is no dispute in respect of the said 
respective 
party should be answerable to the extent of his 
private property.” a 

‘Held, that a suit brought by plaintiff, who 
was deprived of some of the lands acquired by 
the exchange, within six years from the date of the 
deprivation was- within time and that tho suit was 
governed by article 116 read with article 83 and 
not by article 118 of the Limitation Act (XV of 
1877). 7 

Suits for failure to pay money according to con-e 
tract arc suits for compensation for breach of contract 
and not suits for specific performance. ARINIVASy 
Raauava v, RANGASAWAI AIYENGER, 5 M. LT. 271 
e 
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-— art. 850pen} current 
and mutuai acrount—Account stated—Limitrion. 

“Where thé Court found that there had:been céalings 

- between the parties but no account was sta ed, nor 

was anys balance struck, the account was an open one, 

and if dealings continued between thom, ‘i, wasa 








. Current account. Further, if the dealings between the - 
e parties were such as to create ‘independent obl=zations 


in favour of one party against tho other, the account 
‘between them was a mutual account Qasèsh vy. 
` Gyanu, 22 B. 606; Ham Pershad v. Harbans Singh, 6 
0. L J. 158. followed. To such acase ‘article 85 of 
Schedule II of the Limitation Act, 1877; would apply, 


and the period; of limitation would begin to run from | 


the close of tle year in which the last item adnxtted or 
proved was entered-in the account. Bhawan Singh v. 


Tika Ram, A. W. N. (1898) 186, followed. 'CHITTAR p 


Mat v. Bywari LAL, 6 A. L. J. 921; 82 A. 11 1 261 


—— arts. 89; 90. and 


I I G—Agent, suit for account ~ against—lIllegal 
giatification, money paid on account of —Pinof by 
voucner. ude 7 


A suit to recover certain sums of money reseived | 


by an agent in the course of his duties and mis- 
appropriated by him, comes under art. 116 of'3ch: II 
of the Limitation Aot if the agenoy, was, created 


` under a registered instrument -But if ‘the agent is 


only sued in respect of want of due care acd dili- 
gence in his agency, the suit clearly comes under arts. 
89 and 90. lahi : ie 
Harendra Kishore-v, Admimutrator-General, 12 C. 
357, Ranya Reddiv. Ohinna, 14 M. 465 and Hurri- 
nath v. krishna Kamar, 14C..147 ; 18 L A. ‘153, dis- 
' tinguished. =. ee 
Where illegal gratifications are given ‘by ani agent 
he must in an account suit show that they rsached 
their destination. joey oe Sy Pee 
When an account is being taken, no item can 
be passed without a voucher or a clear aécoant of 
the facts. G.R. Fox v. Bex: Pirsuan Korg, 13 O. 
W. N. 212 4 i 556 


———— art. 90 556 
= — arts. 91, 92,93 

` 923 
——— art, 95 


70 
——— — art. 106 929 
——- arts. 110, i 13 











, 

















—_—_ art, 115 821I 
— —— art. 116 556 
fa Bes 121 

=i ———- art. 119 1187 
—— art. 120° 923 

— ——— art. 120-Pro-onption 
of oral sale of undivided share in a holding : $73 
art. 120, 935 

eee O41 
—_——- —— art. 127 |: . £167 


= — art. 
lita of the article to Muhammadans, . | 








Article 127 of the Limitation Act can apply ro Mu, ` | 


hammadans. Therefore, a suit by the daughter of a 
decessed Muhammadan to recover: by partition the 
pessesgon of her share in his ‘property is go-erned 
iby. that artigo, Fatwa Boo v. Guisan Boo, li Bom. 
L. R. 1088; 33 B. 719 ; 242 


Vesey Be SS a 


GENERAL INDEX. ; 


; ply to regular suits . 
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TS art. 134 controlled by 
„seczion 10— Statutes of- Limitation, how to be construed 
-— Purchaser” in art, 184 does not include permanent 

- leree ` .. S - = 
The operation of article 184, Sch. II of tho Limit- 








-ation Aot, 1877 is controlled by section 10 of the Act. 


Statutes of limitation, like all others, ought to re- 
ceive such a construction as the language, in its plain 
meaning, imports. . : 

- Luchmee Buksh Roy v. Runjeet Ram,13 B.L R. 
CP. ©) 177 ; 20 W. R. 375. ` 

The plain meaning of the words “ purchased, for a 
valuadle consideration” in art 134 is that the owner- 
ship vf, the property sold has been absolutoly 
transferred from the vendor to the purchaser in 
consideration of a price paid or secured by the pur- 
chase> to the vendor. The purchaser must be the 
purchaser of an absolute title. A permanent lessee 
cannot be treated asa purchaser under that article. - 
ABHIEAK GOSWAMI MOHANT v. BHYAMA CHARAN NANDI, 
100. L. J. 284; 6 A. L. J. 857; 28 Bom. L. R. 1284, 


‘19 M. L. J. 580; 86 0. 1002; 140. W. N. 1 449 P.C. 





art. 135—Ssnuit for pos- 
seseion of mortgaged property on default by mort- 
gagor in payment of instalments 921 
+. = art, 135, S. 20—. 
- Limatation—Suit for possession of mortgaged pro- 
perty on default by ' mortgagor in payment of instal- 
merts— Payment after-default whether extends limit- 
atin for suit for possession. 
Whare a mortgagor agrees 
moner by in&talments add 
possession of the mo 








to pay the mortgago 
stipulates to deliver 


property to the mort- 


‘gagee on default in the payment o instalments, a mit 


for pessession by ‘enforcement of the condition is 
governed by article 185 of the second Schedule `of 


. Limitation Act and must be brought within 12 years 


from the date of default. - 

Houn Hohun Ohowdhry v. Ashag Ally Heparee, 10 
C. 68; 13 0. L. R. 51; -Kunhaya Lal v, Mohru, 96 r. R. 
1890, 7ollowed. 5 ts h ' 

The suit not being one for recovery of debt section 


-20 of she Act is not applicable to the, case and pay- 
“ments made aftor the default do not extend the period 


of lim-tation, BISHEN Lan v. Kausnatt, 30 P. L. R. 











- 1909; 31 P. R. 1908; 156 P..W. B.1908 | 921 
——__—_ —-art. 139 1080 

— —— art, 142 298 
; 526, 854 

ee art.144 . 2 
854, 1004, 1080, 116 

—— art. 170 1002 
— art. 176 does not ap- 


82I 
179 629 
SS —— art... 179 —“In accord. 
ance with law” Application not writter on durable 
paper—Decree against assets of deceased—Prayer for ` 
arrezt of his representatives—A pplication made and 
verijied by local manager of a Bank -Oivil Procedure 
Qode (Act XIV of 1882),iss, 252, cl. (2), 652—Rules 
under 4. 652, effect óf. . te 
: Amapplication for execution of decree does not 
cease to be an application “in accordance with law” 


—— art. 





merely because it is presented on paper that does nob 


come up to the standard of durability demanded by 
the ru es of the Court. When a Judge endorses on 
the application tho order “Rojectod as not being og 
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durable paper,’ ho morely declares that. the Court 


refuses to entertain or proceed with, the application 
until a particular rale has been complied with. He 
does not nullify the act of applying. 

No rule framed by the High Court under section 
652 of the Civil’ Procedure Vode, 1832, can add to, or 
detract from, the essential elements of the process 
of applying for execution laid down m section 286. 

A rule of the High Court to the effect that appli- 
cationa shall be. written on durable paper is a rule 
affecting the proceduro of the Court- only and cannot 
be construed as altering, in any way, the provisions of 
any article of the Limitation Act or any rule of law 
having universal application. i 

Ramzhandra v. Liwman, 31 B. 162; 8 Bom. L.R. 892; 
Gopal Chunder Manna v. Gosain Das Kalay, 25 O. 594; 
2 0. W. N. 556, followed. 


Sadashiva Raghunath v. Ramchandra Ohintaman, - 


56 Bom L. R. 394, dissented from. 

Where in execntion of a decreas against the jadg- 
ment-debtors to the extent of their father’s property 
in their hands, the decree-holder asks for the arrest 
of the jadgmenc-debiors, the applicationis not one 
which the Coart is incompetent to graut. Thedeeree- 
holder has in such a case aright to ask fora warrant 

. of arrest under scction 252, clause (2), Oivil Pro- 
cedura Uode, and the application cannot be treated as 
a nullity merely because tne decree-holder fails to 

. prove these circumstances. k 

Pandarınath Bapuji y. Lilachand Hatibat, 13 B- 237, 
distinguished 

An application, for execution of a decree in favour 
of œ Bank, presented and verified” by the local 
Manager of the Bank for the time being, is daly 
presented and verifiod. Propie’s BANK OF INDIA v. 
MAHOMED Avr, 3 S. L. R. 171 54 

Atep-rn-aid of execution—Application by executor of 
~  decres-holder when probate had not been obtained. 

An application for evecution by the executors of 
the original dacrec-holder, though probate had not 
then been obcained, if proper in form, is a step-m-aid 
of execution. G g 

Haftsvddin v. Abdil Azis, 








2) 0. 755, followed. 


HARI Bapant DASI v. GOBINDA CHANDRA Das, 90. L. ` 


J. 382 








4 118 
— art. 179 (4)—Ezecu- 
tion application made by assignee of decree but deed 
of assignment. not produced -Application made by a 
Mukhtar but Mukhtarnama not produced — Where 
such applications are stens-in-aid for execution, 
~ An application for the execution of-a deoroe was 
made by the assignee of the decree buat he did not 
produce the decd of assignment. Another application 
for execution was mado by the Mukhtar of thé as- 
signee but he did not produce his Mukhtarname and 
the deed of assigament. Both theso applications 
were disallowed. Thena third application was pre- 
sented by the Mukhtar and a notice under section 248 
was 1saued to the jadgment-debtor : 
Held, that the third application was not barred. 
‘The first two applications were disallowed nos be- 
cause the persons who made them were not compstont 


to make them but merely because they did nor pro- * 


dnce evidence to satisfy the Court that there was an 
assignment and that there was a mukhtarnama. 
Vinayak VAMAN v ANANDA Rant, 11 Box. L. R. 
1281; 34 B. 68 - ` 582 


INDIAN CASES. | ‘ 


"N. 357 
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— art. 179, ch. (4) 
and Exp.' I—Decree for costs against several” 
gudgment-debtors—Eaxecution agaist some, effect of, as 
to Limitation, against the ‘rest. 2 A 
The decree-holder obtained a decree for costsin | 
1908 against several defendants. He exeđuted the, 
decree against some of them in 1905. In 1908 he 
applied for execution against the other defendants: e 
- Held, that there was no provision in the Civile 
Proceduro Code, 1882, directing that an- application 
for execution must be, when possible, with reference 
to the entire decree; that the application for execution 
against some only of the ijudgment-debtors must bo 
deemed, in virtue of explanation 1 of art. 179 of the 
second Schedule of the Limitation Act, 1877, to have 
taken effect against the others, and that that applica- 
tion waone in accordance with law within. the 
meaning Seta article; and the present application 
is not, therefore, barred. = 
Radha Kishen Lali v. R&iha Pershad ngh, 18 O. 
515, Nepai Chandra Sadookitax v. Amrita Lal Badoo- 
Ehen, 26 C.8S8 and Subramanya v. dlagappa, 30 M. 268; 
2 M. L. T. 189, followed. 7 , 
“ Balkishen Das v. Bedmati, 20 O. 388, referred to. 
Barapa KINKAR v. NABIN CHANDRA, 110. L. J. 83; 14 
0. W. N. 465 -` . 408 


——— — art. 179 (4)—Step-in- 
aid of exesution of decree—A pplication re-aubmitted 
-after correction under order of Court. Lo 
The ro-submission of an application after amend- 
ment as ordored by tho Court does not amount to 
an application to take a step-in-aid of oxecation 
under article 179 (4) of the second Schedule of tho 
Limitation Act. WAJARUTHNA Kavunpan v. DORAL- 
KAMI KAVUXDAN, 5 M. L. T. 224 11 


_____—__—— art, 180—Reuviror, what 
constitutes —Execution relating to  costs—Privy 
Coungil decree—Confirmation of lower Courts’ deci ees. 
In order to constitute a revivor ofa decree, thero 

must be, expressly or by implication, a determination 

that -the decrpe is still capable of execution, and tho , 

decree-holder is entitled to enforce it. , An order for 

execution operates, asa revivor, because it necessarily 
implies such a determination. Where the objection 
of the judgment-debtor was overruled and it was 
decided that the decree was not barred by limitation, 
the effect of the order-was to entitle the decree-holder 
to proceed with the execution and there was consc- 

quently a revivor of the decree. . 

Monohar Das y. Futteh Chand, 30 O. 979 and. Umrao 

Singh v. Larhani Narain, 26 A. 861, distinguished. E 
Suja Hossein v. Monohir Das, 24 O. 244 and Ganz- 

pathi v. Bulasundara, 7 M. 549, referred to. : 
Jogendra Ohandra Ruy v. dham Das, (1909) 1 Ind. 

Oas. 168; 9 O. L. J. 271; 36 C. 543, followed. 
Although an order of the Privy Council might 

merely contirma decree of the Court below, that 

order is tho paramount decision in the suit, and any - 
application to enforce it is, in point of law, an appli-. 
cation to execute the order and not the decree which 
it confirmed; tosuch an application in its entirety arti- 
cle 180 is applicable. = 

Luchmyn Persad Singh v. Kishu» Pershad Singh, 80. 
218; 0C L. B. 4-5 F. B., followed. KAMINI DEBI 
v. AGHORE NATH-MOOKERJEE, 11 O, L. J. 91; P4 O. 05 x 

e i 
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- ———— art. 180—Cinl Pro 
cedure Code (Act XIV of 1882), s. 248— Execution 
application made after lapse of one year from date 

. of decres—Order for execution without 15896 af-noti e 

- to fudginent-debtor ~‘Revived’, meaning of, in art. 180. 

° An order to issue execution after notice to tho 


ejudgment-debtor has the effect of roviving a judg- - 


e ment or decree within the meaning of arsico 180 
of Sch. II of the Limitation~ Act (XV of 1877), but 
an order alone without any notice has no snch effect. 

Malkirjun v. Narhari, 25 B. 837; 27 A. ; 216, 
referred to. Dzsgoo VENEATESA v. Seinivasa RANGA 


Row, 7 M. L. T. 32 3 306 
— ng (IX of 1908), ss. &, 10 
283 

374 





——— s. 20 








Mortgage suit—Swit instituted within 60 years from 
date’ chen mortgage amount fell due—Pencency of 
suit in appeal when Limitation Act of 1908 cams into 
force, ` 7 p - 
Ina snit, for the recovery of money duó on & mort- 
¢ gage, which was in appeal before the High Corrs, the 
High Court held that 60 years’ rule of limitation was 
applicable under art. 147 of Sch. II of the Limitation 
Act and gave judgment for plaintiff. | 7 ' 
On appeal the Privy Council held that art 132 
governed tho case and that plaintiff's suit was barred 


and the case was remitted to tho High Oonrt to be” 


dispoged of nccordingly: , 
Held, that as the Limitation Aot of 1908 was passed 


after tho Privy Council had remitted the-ease aection - 


81 of the Act applied. Srinivasa PILLAY v. Vasu- 
DEYA MUDALIAR, 32 M. 312; õ M. L. 7.287 ` 501 


Sch. I, arts. 75, 
ent bond—Default — Waiver—Omis- 





116—Znstaim 
sion to sus. - 
Mere omission to sue does not constisute a 
“Waiver within the meaning of art. 75, Beh. I of the 
Limitation Act, 1909. avs 
Alon Mohan Roy v. Durga Churn Gooee, 15 O. 502, 
followed. 


- Chunder Komil v, Bisasaurree Dassia, 13 C. L. R. 248. 


and Rup Narain v. Gopi Nath, 11 C. W. N` 90S, dis- 
sented from. ~ i 

A waiver can be effected'not only by acceptance 
of a subsequent instalment, but in a variety of ways 
and may be inferred from various ciroumstances. 
But it must, however, always depend on somo 
definito act of forbearance on` the plaintiff's part. 


Aprnasi OHANDRA 'BO6E v. Bawa BEWA, 18 C. W. N. ` 


1010 < f I7 
To art. O06 Partnerzhip 
| dissolved before the fized period—Suit for accounts or 
share in profits —Limutation—Suut for accounts Earred 
— Whether plaintiff in such suit can proceed against 
assets realised by defendant after dissolittion ‘and 
` within lmitation—Plaint. => i 
„According toa partnership agreement of 1908; the 
parinership-was to last till 7th November 1904 With 
a mouth over in which to collect outstandings ànd- 
settle all accounts. But as- a matter of fact it was 
dissolved’ by the 19th October 1904 Kp 
Held, that for'a suit for taking partnership accounts 
ors in partnership profits limitation began to run 
from the date of actual dissolution of the partnership, 
and that the only effect of extending the duration ofthe 


“GENERAL IND3X. ° 


8. 31, applicabils-y of— ` 
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partnership by one month beyond the date fixed wasthat, 
had th> partnership lasted to the contemplated date, 
: neithe? party could have pressed the other for 
Accounts until the added grace period had expired. 
Tf a suit for general nership accounts and a 
share “in .parthership- profits is itself barred, the 
plainti® in such a suit tannot be allowed to proceed 
against any and every partnership asset which may 
have been realized by the defendant after dissolution 
aud within the period of limitation, nor should he 
be allowed to convert hig defective plaint into a 
plaint merely for the recorery of monoys had and 
receiver on his account by the defendant after the 
termination of the partnership period. AHMAD BOOLE- 
MAN v. BHAGVANDAS, 11 Box. L. R. 1854 932 


——— art. 116 
> - art. 164—Setting aside 
of ex parte .decree— Has Anocledge of the decree— 

Meaning of “knowledge.” 

The word ‘knowledgde’ in art. 164 of the Limitation 
Act means a clear and certain perception of the ew 
parte decreo, - Pad 

The useof tho article “the” in the expression 
“knowlsdge of the decree” must be taken to require 
-knowledge not of a decree but of the particular decree 
which is sought to be set. aside. PUuNDLICK Rows1 v. 
VASANTRAO, 11 Bow. L. R. 1296 ~ 7 


Madras Act (VII of 1865) 1123 
District Municipalities Act 
(IV of 1884), s. 168 (1) and (3)—Pro. - 
-jectioas in front of a building—Right to compensation. 
- Sub-saction (1) of section 168 of Madras Act (IV of 
183.4) applies to any projection which is made in front 
of*a building which is in a ‘public street. The words 
“ in any public street” in the sub-section refer to 
“building or land” and not to projection. 4 
` The rght of compensationgiven by sub-section 8 of 
` the said section is given to the party aggrieved where 
the making of the projection did not contravene any 
provision of the law. 

Tho words “lawfully made” in the sub-section do 
not mecn, made under the liconse of the Oouncil 
since the Act came into o tion. : 

The remedy of the aggrioyed party where the pro- 
jection lms been unlawfully removed by the: Oouncil 
is by cuit for compensation and not by a suit for 
injunctim, MOTHE ACHAYYA GARU v. THE MUNICIPAL 
Covrort or HLLORA,.19 M. L. J. 767; 7 M. L. T. 66 


; 828 
— Forest Act (V of 1882), ss. 
35, 36—Rules 2, 7 & 10 of Rules by Local 
Gorerrment—Form 2—Outting of tree— Moving, 
meaning of —Whether moving in the act of cutting 
constitstes an offence under the Forest Act, h 
Section 35 of the Forest Act, in empowering Gov- 
érnment to make rules as regards-transit, and Form - 
No. 2, spsaking of a transport do- not contemplate 
the moviag which is involved in the cutting of a tree 
as comprised within the meaning of the word ‘tran- 
. sit or ‘transport’. - : : 
Under Rule 2 of the, Rules framed by Government 
~ under the Forest Act the word ‘moving’ has not tho 
sense attached to it in the définition of ‘theft’ in the 
Penal Code. RANGASAWAT IYER, IA re 























See Ta 2,7,10 405 
— c rules 
d 2 > 405 





Form 


$ a> woe 


" $38; 4 M. L. J. 209; 32 M. 871 
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Madras Local Boards Act 
Mad.), 8. 156 sub-secs. (1) and (3) 
—Suit for injunction—Whether notice necessary— 
Whether siz months’ period of limitation applies. 
Sub-section 1 of section 166 of the Madras Local 

Boards Act, 1884, doos not apply to 

junction. g 
President of the Taluh Board, Sivaganga v. Nura- 

' janar, 16 M. 817, Flower v. Local, Board of 

Lor Leyton, (1877) 5 Ch. D. 347, Attorney-General 


v. Hackney Local Boaid, (1875) L. R.20 Eq. 626,-, 


Sellors v. Matlock Bath Local Board, (1885) L. R. 14 
Q B. D. 928, Chapman, Mossonsund Co., v. Guardians 
of Auckland? Union, (1889) L. R. 28 Q B D, 294, 
Ameer Sahib v. Venkatr imma, 16 M. 298, Srinivasa v. 
Rathna Sabapathy, 16 M. 478, Shid Mallarpa v. Gorak 
Mumnvwipali'y,22 B. 605, Mahamapidihaya Rungachariur 
y. Municipal Counril of \Kumbakonam, 29 M. 539, 
1M L T 333; 16 M. L. J. 582; referred to. 
When the suit ia for an injunction, the six 
months’ limitation provided by sub-section (3) of 
section 156 of the Madras Local Boards Aot, 1884, does 
not apply. $ 


Naghusha v. Mumeipahty of Sholapur, 18 B. 19, 


“Manohar Ganesh Tomb kur v. Dakor Mumcipality, 
22 B. 289, Syed Alı Quheb v. Chairman of Nalew Afunt- 


cipality, 3 M. L. J. 223, referred to. GOVINDA PILLAI ' 


v. Toe TALUK BOARD or KUMBAKONAN, ey L. J. 


2F.B. 


— Rent Recovery Act (Mad. 
VIII of 1865), S. 4—Patta—Dater of paymeat 
but amount of rent not specified. - 

Where a patta only mentions the whole amount of 
ront and the various dates of payment without-noting 
the amounts then ‘payable, it does not contravene 
the terms of section 4 as being uncertain. 

When such n patta is tendered at the end of the last’ 
instalment, such a patta is not improper. 

Per Pinhey, J.—In the absence of specified instal- 
ments, it ought to be presumed that equal instalments 
were intonded.  MUTHIAH OHETTY v. PEYANDI THEVAN, 
6 M. L. T. 283 





— c Ba I I—Rate of rent un- 

: ascertainable —Power of Court to fiw ‘just? rent— 
Stipulation in pattah to compensate lándlord for loss 
by theft and payment by tenant of Buperintendent s 
fees, 

The power conferred by the second paragraph 

of the proviso to clause III of section 11 of tHe 
Madras Rent Recovery Act is not controlled by the 
first paragraph of tho proviso. 
: Where the rate of rent cannot be dotermined 
according to the rates established or pail for 
neighbouring lands of similar description and quality, 
the Court can decree such rate as appears ta it to 
be ‘just.’ . 

Stipulations in a pattah making the tenant liable 


to compensate the landlord for loss by theft or for ° 


superintendent's fees are not binding on the tenant 


and are not such as he is bound to accept. APPASAMI 
Alyse v. BHUNMUGATHA ODAYAN, 5 M. L. T. 211 





1122 
—_— Sa II, cl. (2) 98 
s. II, cls. 4— 


Determination of proper rate of rent— Payment of cash 

rent for 20 years—Implied contract to pay cash rent 

for the year in dispute. 

When the evidence adduced favoured the pre- 
sumption that Ayan rent at fixed rates had continued 


INDIAN CASES. ' 
of 1884. 


suits for in- . 
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to be paid by the tenants for a period of 20 years 

-and more, an implied contract between landlord and 
tenant to pay cnsh-rent for the year in dispute and 

for subeequent years may reasonably be inferred. 

KRISHNASANI AIYAR v. BATHI Ganu, 5 M. L. F. 264 

1136 

5. 18, distress under— 
. Onus of showing compliance with requirements of 
1109 











law 
Maintenance. See Cz. P. C., 8.488.” 
—_— Suit for—Plaint— Alternative pra- 
yers—Cauas of action. h ` 
In a suit for the recovery 
due to plaintiff for her maintenance under an agree- 
mont executed by lst defendant, 2nd defendant 
was impleaded, ashe stood surety for payment of 
that amount by lst defendant. e j 
The plaint get forth that in pursuance of agree- 
ment tho lsat defendant deposited Rs. 3,000 with 
2nd defendant for payment to plaintiff on her com- 
ing of age, and that plaintiff’s father, as plaintiff's 
guardian, executed a release infavour of lst defen- 
dant abgolving him from liability.. Plaintiff repudiat- 
ed this transaction as unfair and claimed Rs. 8,000 
from both let and 2nd defendants. 
- The District Judge dismissed tho suit as against ist 
defendant, holding that there was no cause of action 
against him: ` ; 
Held, thas the relief for suitable maintenance as 
against 1st Gefendant and an altornative claim against 








of Rs: 3,000 alleged to be’ 


186 and 2nd defendants on the basis of the agreement- 


disclosed a cause of action against both defendants 
which should have been enquired into. 

Aiyathurai Ravuthun v. Santhu Meera Ravuthan, 31 
M. 262; IN M. L. J. 288, referred to. PENDELA MAHA- 
LAKSHMI v. PENDELA Narasimam, 7 M. L. T. 118 
— —Impartble Zamindari—Right. of 

junior members to matntenance—Custom in Scuthern 

India. 

The junior members of & raj or impartible estate 
aro entitled to claim maintenance out of the estate. 

Rajah Yarlagadds Mallikarjuna Prasada Nayuda v. 
Raja Yarlagadda Durgt Prasads Nayuds, 24 M. 147 

«atp. 167, andthe Udtyarpalayam case, 28 M. 508, re- 
ferred to. : 

Such right is in accordance with the usages prevail- 
ing in Southern India. CHETTEKULLAM PRASANNA v. 
CHETTEKULLAM KOMAR 302 
— —— Right of illegitimate son 1013 

— ——— annexed to ownership of pro- 
perty—Effect of transfer. 1107 


Malabar Law-—Gy/t to a female member and her 
children—Contract by mother alone to sell the gifted 
property without her children’s_consent—Right to 














claim specific performance—Nature and incidents of ` 


the gift. 4 . 

Firat and2nd defendants, who were brother and 
sister, governed by Malabar Law, agreed to sell cer- 
tain property, which was gifted to them, ta the 
plaintiffs. First defendant signed the snle-deed bnt 2nd 
defendant refused to sign it. The plaintiff had the 
document compulsorily registered as agains} Ist de- 
fondant. - 

As both Ist and 2nd defendants subseguen 
executed a registered deed of the same property.to the 
3rd defendant, plaintiff brought this su#® to. enforce 


6 t an 

n - h l - tos, ih 7 
se 

4 
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Malabar Law-—conold.. - ae 


4 
4 


a 


the contract for sale in his favour. 
found that the gift was to 2nd defendlint and her 
childrén. : 


Held, (1) that 2nd defendant and her éhildren took 
the property with the incidents of tarwad property 
#nd that the property waa not merely impartible 
but the donees, though not forming a tarwad with a 

e Karnavan of its own, had the same interests `n the 
property as they would have had if they had formed 
& separate tarwad, and that consequently overy 
child of the female donee obtained an interest in ib 

at his or her birth. ' t i 


Kunhacha Umma v. Kutti Hammi Ha'ee, 16 M. 201, 


and Kuvath Amman Kuttiv. Porungottil Appu Nambiar, | 
; : 1 


29 M. 322, referred to. : 
(2) that Ist and 2nd defendants had no power to 


sell the property to plaintiff and plaintiff could nct call ` 
for specific performance of their ‘agreement to do so. ' 


KATANKANDI Kona v. THAMBURAN Kano, 6 AL L. T. 
873; 20 M. L. J. 184 y i 

—— Hindu family — Tarwwad — Karna- 
-van's authority to engage tutor to teach English to 





the members of the family—Contract binding on the 


succeeding Karnavan—Family assets ‘liable to pay 

tutor’s wages. ` ‘ i 

In a well-to-do , Hindu, family a harnavan, who 
engages a tutor to teach English to the members‘ of 


the family, acts within his authority, his contract 


is binding upon his successors and the wages of 
the tutor are payable out of the assets of the family. 
“NRELAKANTA TIURUVAMBU v. ANANTHANARAYA,~ 19 
M.L. J. 690 . i : 








as to tenancy through payment, of rent—Pouer of 
Stani to create a permanent tenute. ? 
*. Where certain tenants had, for a long series of years, 
been paying rent to the stani and had not proved an 
Anubhavam. tenure under the Zamorin, it might be 
inferred that they were tenants under the stam, though 
it vannot be prosumed that they held on a ‘permanent 
tenure, because a stani cannot be presumed to have 
attempted to create a tonure which he ordinarily 
would have no power to croate’ ` C ee bon A 
- An alienation of the proporty by a stani in favour 
of the Zamorin cannot bind succeeding stants, MCLZATH 
v. MuLLATH UNI, 5 M. L. T. 219 128 


© i} - > 
Marine Insurance — “Warehouse-to-w a r.e- 
- house” clause - Goods landed at port of destination— 

Removal to uncleared warehouse — Destruction of 

goods by fire—Liability of Insurance Oompany— 

Principal and agent—Agent employing tompetent 

sub-agent—Liability of agent or sub-agént for delay 

and negligence—Probable result— Contact Act (IX 

of 1872), as. 78, 195. 

Plaintiffs’ goods were shipped from Liyerpoal to 
Bombay. The policy of Marine Insurance contained a 
clause that “it includes all risks from the time of Jeav- 
ing the warehouse and until safely delivered into the 
warehouse of the consignee.” The .goods ‘were 
landed at the port of destination, they remained in 
the dock’s transit shed until the free days expired 
and then they were removed in nccordance with the 
rules of the port to the uncleared warehouse, where 
they were destroyed by fire Plaintiff had instructed 
abankecarrying on business at Karachi to take de- 
livery® of tye goods and the bank had in turn instruct- 
ed the shipping agent to take delivery and tranship 


“GENERAL INDEX. 


It. having been. 


Landlord and tenant—Presumption 
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Marine Insurance—concla: 


the gæs. Plaintiffs sued the Insurance Company, 
the Bak and the shipping agent for tho vaine of the, 
goods ‘destroyed: : 

Held, (1) that the above clduge in tho policy, 
commanly known as the ;“ warehonse-to-warehouse 
clause" was only intendedto protect the goods during ' 
transit and that the delivery into the uncleared 
warehanse was deliver; to the consignee, who alone 
was liable for rent for the period the goods remained 
there, consequently, the Insurance Company was not 
liable for the-logs, as.the transit of goods to the port 
of destination was completed and the ship had ceased 
to be responsible for them. 

Marten v. The Nigoh Bea and Land Instance Co., 
Ld, 8 Oom. R. 1643.14 T. L. RB. 833; Holder 
Brother: v. The Merchant's Marine Insurance Co., 17 Q. 
B. D. 354, relied upon. ` . i . 

(2) That the Bank was protected by section 195 


, of the Contract Aot froin’ liability as it was carrying on ` 


business elsewhere and had instructed a respectable 
and competent agent to do the work of taking de- 
livery. It could not have beon ‘within the contem- 
plation bf the parties that the Bank should itself tee 


‘to the work, ' y 


-(3) That, asanming that the shipping agent was 
guilty of negligence in leaving the goods in tho ware- 
house for a few days longer than he should have done, 
or even in permittiig.the goods to be placed there 
at all, & could not reasonably be contended that the 
destruction of the goods by fire happened in the 
usual ccurse of things ad A result of the negligence or 
that the parties knew that it was likely to result 
from it. OHRLARAM v. BADEN INSURANCE Company, 3 
8. L. R. 191 f 


Masterand Servant—Trespass to servants 
person—Deprivation of servant’s service 


. A pla‘ntiff cannot maintain an action for damages ` 
on the footing of a trespass to the person of his ser- 
vant, m the absence of evidencé to prove that by- 
reason Df the ‘trespass he has been deprived of tho 


< servant’ services, especially when there is nothing 


to show that the assanlt which was a_most trum-. 
pery one was committed under the. orders of 
the defendant who did not commit it himself. Fra- 
JENDRA Kisnorr Roy v. LuyFemax, 13 0. W. N. 466; 
9 C. L. J. 208; 5 M. L. T. 867. €20 
Liability of master for fraud 

of sorvant—Sudden dishonesty of qualified and 

tried agent—Liability of principal 652 
Matrimonial Jurisdiction—Oorder refus- 

ing to strike off the name of a co-reapondent 18 not ap-. 

pealatle—‘Decree, meaning of—Rights of partien— 

Divorce Act (IV of 1869), s. 55—Punjab Courts Act 

(XVII of 1884), 3. 9 (a)—Civl Procedure Code 

(Act T of 1908), s. 2. 

No appeal lies from an order of a single Judge of. 
the Chisf Court, sitting on the original side, refusing 
to strike off the record the name of a person implead- 
ed as a co-respondent to a petition for dissolution of 
marriages and damages. | i ` 

C. v Č., 18 P. R. 1903, explained and distinguished. 

Ramsey v. Doyle, 30 C. 489; Percy v. 7 ercij, 18 A. 
375; A v. B. 22 B., 612; R. v. R, 14 M 88, distin- 
guished- ° : ; , 

Such an order does not determine the rights of the 
parties and is nota decrée, merely because ‘it holdg 
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Matrimonial jurisdictlon—concld. 


that the co-reapondent fs amenable to the jurisdiction 
“of the’Court. - É 

Seotion 55 of the Divorce Act must be read with 
section 9 (a) of the Punjab Courts Act, and section 2 
of the new Civil Procedure Code. T.v. B., 98 P. R. 
-1909, 172 P. W. B. 1909 852 
Melvaramdar and Kudivaramdar— 

Irrigation of land—Ruight of Kudivaramdars to crib- 

tomary supply of water—Relations betrceen the Crown 

“and, ryots tn the matter of water supply. 

The right of the Kudivaramdars to the customary 
supply of water isa proprietary right appurtenant 
to their ownership of tho lgnds; and the Melva- 
ramdars cannot by virtue of any contract with third 
persdns allow tho irrigation of new lands with water 
supplied from the tank so as to projudice the irri- 
gation of the lands of the Kudivaramdars. 

The- relations between the 
are governed by different considerations. As the 
Crown claims the right of periodical revisions of 
assessment it is bound to distribute the water for the 
benefit of the public and to mako the necessary 
alterations in the sources of water supply. The Mel- 
varamdar has neither the right of such revision of 


assessment noris he under an obligation to any” 


other than the ryots of his village for the supply 
of water. ~ i g 
Ohinxappt Mudah v, Sikki Naicten, 24 M. 86, 
Ramchandrt v. Narayansawmy, 16 M. 333, and 
Sankararcdirelu Pillay v. Secretary of State, 28 
M 72: 15 M. L. J. 82, referred to. Nynappa Servat 
v. VEERAN, 82 M. 4238; 5 M. L. T. 143 . 2 
Merger—Mortgage-decree | 1019 
Minor, Compromise by guardian of—Dnty of 
Court in giving sanction—Presumption that Court 
considered the matter duly 467 
Sale by invalıd— Mortgage discharge by pur- 
- chaser—Whether money recoverable—Quast-con- 
tract—Necessnries—Lien 706 
- gale to, is invalid -383 


Misdirection—Failure to place evidence fairl 
before jury 543 











- =——Jnury, trial by—Three persons 
accused of culpable homicide—Deceased dying of 
fatal injury received in a fracas—One accused 
pleading alibi— Omission of this fact in summing 
up—Judge directing jury to find all accused guilt 
if injury caused by one a 608 

| suit 312 

Misjoinder of charges. See On P. Q. 
sg. 283—239. ` 





— partiés. See PARTIES. 
————— and causes 
of actilon—Snit to determine to whioh of the 

_ defendants plaintiff is liable and to restrain the 
_ other from interfering with plaintiff—Interpleader 


























~-Amendment of plaint—Practice—Civil Procedure - 


Code (Act V of 1908), O. II, R. 3.. 

There is no justification for joining several causes 
of action against different defendants. 

A ‘suit should not be dismissed ir second appeal 
for errors which should have been awended at 
the outset, e. 9, misjoinder of causes of action, but 
the case “should be remanded with ga direction 
that the plaint be returned for amendment. Parouo- 
WAL v. PAMANDAS, 3 S. L. R. 108- 600 
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Crown -and its ryots . 


a 


|| . - J gala, 


Misjoinder of parties and causes 
of action—concld. _ . 
Suit for share of joint property againatone defen- 
dant and for dissolution of partnership against 
others 1097 
Mortgage—Foreclosure snit— Mortgagée put in 
possession—Costs of ‘suit recoverable from mort? 


gagor personally 


-—-Prior mortgagee purchasing equity of e 


redemption—Prior charge kept alive as against`tho 
puisne mortgagee 8I 








ing off a prior mortgage—Charge—Presumption— 
Intention ; 032 

—— Sale of mortgaged property to diverse 
vendees—Sale of property in execution of mortgage 
decree—Payment of mortgage by one vendeé to 
save property—Suit to contribution by that 
vendee 1049 


——, suit to enforce—Personal liability of 





Rights of a subsequent. mortgagee pay- -` 


“mortgagor—Pyoper procedure to follow in such , . 


suits—Oompetency of Court to detide in first in- 

stance the question of personal liability—Jurisdic- 
$` tion—Re-opening of question—Res judicata 1120 
Usufructuary mortgage effected prior to 
the extension of the Transfer of Property Act— 
Covenant to pay after 15 years with option to pay 
within that period—No express or implied.agree- 
ment that the mortgaged property- shall not be 
applied to the liquidation of the mortgage-debt— 
Mortgagee’s right to cause the property to badai 











Assignment—Equitable mortgage. created 
before application of Transfer of Property Act-can- be- 
assigned by deposit of title-deeds—Tranafer of Pro- 
“perty Act (IV of 1882), s. 59. j : 
An equitable mortgage, having been validly. oreat- 

ed before the Transfer of Property Act was made ap- 

plicable to Burma, stands on, the same footing as an 
equitable mortgage by deposit of title-deeds in Ran- 
goon, and can be assigned by delivery of the title- 
deeds. 

There is nothing inthe Transfer of Property Act 


which expressly requires that- an assignment of a ` 


valid subsisting equitable mortgage shall be in writ- 
ing and registered. Aw Nin v. Baxan OHETTY, 9 L 


_ B. 8. 93 5 





Clogon redemption—Condition in mot- 
. goge-deed giving mortgagee ight to sell property with- 
out intervention of Court—Sale held n exercise of 
such power— Whether can be set aside—Right of bona 
fide purchaser for value. - 
In Upper Burma, where the Transfer of Property. . 
Actis not in force,the general rules contained in 
the Act should be applied in dealing with the case 
of a mortgage, as representing principles of justice, 
equity’ and good conscience, while not ‘adhering to 
the letter and having regard to the circumstances 
of each case. - p i S 
Generally speaking, in a simple mortgage a powor 
of private sale is invalid but that if a sale is held 
jn exercise of such a power, it is not to be impeach- 
ed, though the mortgagor may sue for damages if he 
can show that ho was damnified.  - 5 ; 
Where thero was a clauge in the deed of mortgage 
giving tho mortgagee the right to sell property 
without the intervention of Court and tHh sale 
was held and the mortgagor had sevéh months’- 


notice : 


m 
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‘Held, that a bona fide purchaser for value- cf- the~ 


property was entitled to recover possession from the 


mortgagor. k : DS y 
_ Nga Kyaw v. Yu Nut; U.B.R., 1907, II, Mortgage 


1; Douce tv. Wise, 3 W. E-157; Neelakandian v. 


Anantha, Krishna Aiyer, 80 M. 61, 16 M.L.J. 432; 1M. 
L. T. 426, referred to. “Mi Nan Mya v. NGA EE 


B. R. 1907-09, MORTGAGE P. 5 


———Mortgagee’s omission to pay of -prior. in- 
cumbrances—Oomplete transaction—Right 3f- mort- 
gagor discharging the incwmbrances. , : h 
A subgequent - mortgagee does not lose. the 

benefit of his mortgage simply because ha has 

deluyed paying off prior mcumbrances which ke under: 
took to pay but within no fixed time. 

If the prior mortgagees proceed against the mort- 
gagor, he can call upon the subsequent mortgagee to 
discharge the former mortgages. And if he himself 
chooses to liquidate any or all of them, he is entitled 
to credit to thatextent but isnot at liberty tc plead 
that the mortgage is an incomplete transaction and 
is consequently not ‘enforceable against him à ` —* 

“Gopal Sahat v. Hussain Bibs, 100 P. R. 1889; 

distinguished. - NAKAK BAXESH v. WaAzIR Sixean, 67 

P. W. R. 1909 i ; 625 

Stipulation advantageous to mortgagee but 

not fattering right of redemption, legality of. 

- A stipulation for an advantage to the mortgagee, 
such as the right of pre-emption, or, to put it-general- 
ly, any collateral covenant which does not fatter tho 
right of redemption, is open to no valid objection. 

Bimal v. Birunja, 22 A. 238, followed. Sera AB- 

“DULAH Muso v. PIRBUX, 8 8. L. R. 180 - 610 

- -Bub-mortgagee—Decree for sale of mort- 

gagee right of his mortgagor—Frame of suit—Driginal 
mortgagor not necessary party. Dashed 

A sub-mortgageo of mortgagee rights: in immov-, 

able property is entitled-to a decree for sale of -the 


mortgage rights of his mortgagor: 
Ram nker Lal- v. Ganes 
(F. B); 4 A. L. J. 273; A: W. N. (1907) 97: SM. L. 
T. 248, followed. ` 4 

Muthu Vijia v. Verxkata Uhallam, 20 M. 35; 
Narayan v. Gandji, 15 B. 692; Padgaya v. Baji, 20 B. 
649 and Bansi Lal v. Durga Prasad, 9 O. L. J. 429; 
2 Ind. Cas. 645, reliéd upon. ~ 

But it is not obligatory upon him to frame: his 
action in such a way as to enable him to forezlose not 
merely his mortgagor but also the stipezior mort- 
gagor. Therefore, the original mortgagor need not 
be joined in the “action. for foreclosure bezy-een the 
mortgagee and his derivative or sub-mortgegse. ZAKI 
Hagan v. Deo Natu Sanat, 10 O. L. J. 470 433 
——Usuyructuary mortgage of an iara lease 

















for a ‘term—Hortgaged lands tn possesston of occu- ` 
‘pancy-tenants— Eviction of tenants for arrecrs of rent: 


——Purchase of the holding by mortgagee—Aasignmant 
by mortgagee of landé thus acquired, whether binding 
on mortgagor—‘Accrettons or accessions’ to property 
—Whether mortgages is trustee to mortgagor in- res. 
pect of such aocretions—Duties of mortgayes—Trans- 
fer of Property Act (IV of 1882), 88. 63, 108 —Trusts 

- Act (II of 1882), 5. 90. 
_ Plaintiffs, the ijaradare of suil village, mortgaged 
© thor iajra right to Ist defendant by way of kshaya 
bhoyyan, 
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Parshad, -29 A 885 - 


(asufractuary mortgage) for aterm. During ` 
the subsistence of the mortgage, the mortgagec 
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Mortgage—condà. . So ey cet 


" brought to sale items Nos. 1 to 22 which were in the ° 


possession of tenants for arrears of rent under the 
provisioris of the Rent Recovery Act, ejected the.” 
tenants - therefrom and obtained possession of tho 
propersies, Subsequently the lst deferidant mort- 
gagee, assigned these items as well as item 28—~a 
portion of a forest—to his undivided son and caused - 
pattahs to be registered in the latter’s namo. The 
plaintiffs, on redeeming the mortgage, were put in. 
ssion of all the lands except the said items, They _ 
then fled the suit alleging that the lands acquired 
from fenants under procesg of the Rent Rocovery. 


< Act were held by the mortgagee in trust for them- 


and were liable to be delivered to them atredemption. 
The mortgagee urged that they wore not ‘accessions’ 
or ‘accretions’ but became his soparate property : 
Hetd, (1) that the mortgagee was not entitled to 
incluce the lands acquired fiom tenants in his pitta 
or to make any disposition of the mortgaged pro- 
porty m hie own favour and of such a kind as to 
give -ise to a possible conflict between his interest 
and hig duty, (it being found on facts that the 
assigament to the son was benamt) ; A i 
(2) that in rospect of these properties the mortgagee 
oconpied the position of trustee to the mortgagors 
and was bound to deliver them to the. mortgagors at 
redemption VENCATACHARIAR V. SRINIVASA AIYANGAR 
TM.L.T.148 7 357 


Mortgage-decree—Execution— Application 
, for sale—No prior application for an order absolute 
—rant of application—Limitation fee A 
— ——— Partition suit; whether 
_ _ mortgagee bound by—Mortgagė of entire property ` 

nos of share a : 93 














- Bale, postponement of— Letter 
from District Judge—Judicial proceedings—Stay of 
sae upon terms. y : 
In execution of a mortgage decree, a Sub-Judge 

directed the mortgaged properties to be sold. Shortly 

after this, a common manager was appointed under 
the Bengal Tenanoy Actin respect of the estate of 
the judgment-debtora, and tho Diktrict Judge wrote, 

a lerter to tho Sub-Judge requesting that the sale 

might be postponed. Tho 8ub-J udge postponed the 

sole: 

ifld, that the execution proceeding pending be- 

fore the Sub-Judge was a judicial proceeding, and 

if the‘imponding sale was desired to be postponed 

“the judgment-debtors ought to have. made # proper 

appHcation to the Sub-Judge who should not have 

taken.any action upon the letter of tho District 

Judze. Ph Oe 
-The order should have been made on terms, and 
care should have been taken to protect the decroe-- 

holder from any loss likely to result from tho delay. 

KAZI CHARAN NANDY v. DEBENDEA Narn, 10 C. L. J. 

456 ae 37 

é ——— 8— Sales in. ewecution—Pur- 
chasers at different sales in ewecution of. different 
Cecrees—Oompeting titles, how to be decided—Pos- 
waston, right to—Pleadings—Suit for spossession— 
Prayer for further relief—Right to enforce lien by, 
gubsequent purchaser—Practice. 4 
Where there is a question between the purchasers 

at iwo distinct Court sales held on different dates in 

execution of two sevoral mortgage decrees, the Court 
in deciding between the two competing. titles should 


’ 
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be-gnided not by the dates of the several. mortgeges. 


but ofthe several purchases, for both the mortgarees 
have an equal right to sell the property, and once ‘xt is 
sold at the instance of one mortgagee, there is no 


further saleable interest left in the judgment-dektor ‘ 


to be sold again. 

Venkatantrastmmah v. Ramiah, 2 M. 103; Narack 
Ohand v. Teluckdye Kosr, 5 O. 265;4 O. L. R. S59; 
Akatti Modin Kutti v. OChiwaiyil Ambu, 26 ,M. £386, 
relied upon. a 

Where one mortgagee has a firat charge on ono 
moiety of the property anda second charge on she 
other moiety and the other mortgagee has a second 
charge on the first moiety and a first charge on che 
other half, and both purchase the whole property at 
two different Court sales, the subsequent purchaser 


iz not entitled to enforce his rights-by way of the f 


charges on the property in a suit for possession. 
Venkatantrasammah v. Rimiah, 2 M 108; Abctti 
Aoidin Kutti v. Chiraiysl Ambu, 26 M. 436, followed. 
Gop: Narain Kanna v. Bangidhar, 27 A. 325 at p. 
831 (P C.) 15 M L J 191;2C. L. J. 178; 7 Bom. 
L. R 427; 90. W. N. 577; 2 A. L. J. 386, Venkataza- 
mana v. Gompertz, 81 M. 425; Ahmad Wali Khan v. 
Shams-ul-Jahan Begam, 28 A. 432 (P. 0.); 10 0. W. N. 
726; 3 A. L. J. 360; 3 O. L. J. 431; IM. L. T. 143; 8 
Bom. L. R. 397; 16 M. L. J. 269, distinguished. Krrir 
QHETTIAR v. SUBRAMANIA, 19 M. L. J. 728; 33 M. 48E 





: —Redemptlon—Adrersp possession 
a j 264 








——Adverse poss*savin—Ciril 

Proedure Code (Act F of 1908), =. 103. 

Three brothers, the menibers of a joint Hindu 
family, mortgage their undivided family property. 
Jn execution ofa money-decree, obtained bya third 
person against only two out of the three mortgagors, 
the mortgaged property was sold and the mortgageo 
purchased the right, title, and interest of the two 
judgment-debtors. The representatives of the third 
mortgagor, however, joined the representatives of tte 
other two mortgagors in passing kubuliyats, astenan-s 
of the property, from time totime for a period over 
12 years, in favour of the mortgagee purchaser: 

Held, that as the third mortgagor was not a party 
to the decree in execution of which the property wes 
sold and purchased b} the mortgagee, that mortgagor 3 
representatives were not-bound by the decree cr 
Conrt sale and, therefore, the mortgagee, as regards 
them, could not by his Court-purchase turn his pos- 
session into that of a trespasser soas to extingnisa 
their right of redemption after twelve years from tha 
dato of his purchase: s 

Held, further, that although the mere admissions br 
a mortgagor oran understanding between him and 
his mortgagee thattho mortgagee has become owne> 
cannot destroy the equity of redemption, and al. 
though, under the Hindu Law,a decree obtainec 
against one co-parcener does not ordinarily bind the 





. other oo-parceners, unless the former was a manager, 


of the joint family and the decree was for a family 
debt; yet the other co-parcenera may by their conduct 
and admissions warrant the inference that it = 
such a decree ‘and, therefore, binding upon them. 

-Tinder section 103, Civil Procedure Code of 1908, 
it ip oyon to co the High Court to draw, in a second. 
appeal, an inference of fact. Hanwanta Yamag PATIL 
v, GOPAL SADASHIV; 11 Bow. L, R. 1145 


INDIAN. 





OASES, ’ [1909- 
Mortgage—conta woo 
— Redemption— Execution ot appellate 


decree—Restitution—Mesne profits—Exeoution 
Oourt—Jarisdiction—Auction sale, validity, of 376 
7—~Hortgage-decree based on 
compromise—Merger—Construction of decrees a 
In a suit for possession by a mortgagee, a decree 
for possession was passed in favour of the mortgagee 
on the basis of a compromise entered into by the 














“parties. The decree did not touch the question of 
When the mortgagors sued - 


repairs or improvements. 
forredemption, the mortgagee claimed the expenditure 
incurred by him in offecting repairs or improvements: 
- Held, that the original mortgage did not merge in 


the decree and that the mortgagee’s allegéd right to. 


be recouped for the expenses said to have been 
incurred by him in reapect of the mortgaged premises 
must be dealt with by the Court 


The decree should be construed with reference to ` 


the judgment and to the written sulahnama on which : 
that judgment was based Guar MAL v. SIRI RAN, 
164 P. W. R. 1909; 1 P. L. R. 1910 019 














prietary holding without mentioning shamilat— 
‘Mortgage created by decroe—Execation of decree , 
barred—Subsequent suit for possession of the same 
land by 

-, Construction of decree—Bar to recovering shamilat 
—Res judicata. 


< 











Usufructuary mortgage — ` 
Time for redemption fived—Sut before the fled 
period, mintainabrlity of. : . 
Where a mortgage-deed fixed a period of ten years 
for redemption, 2 suit to redeem prior to the expir- 
ation of that period is premature. INDERJIT v. BHARAT 


SINGH 407 


Value of suit—Improvements 
— Money claimed by defendant jor improvements—- 
Res judicata—Second suit for redemption. ae 
A mortgagor sued for. redemption of two pieces 

of land and obtained a deoree in 1885, to the effect ` 

that he could redeem the land in dispate in the pre- 
sent suit on paymentof Ra. 49 and theother on pay- 
mont of Ro. 1.. After obtaining the, deoree the plain- 
tiff paid a rupee and redeemed the other land but 
took no steps to redeem thelandin suit. In 1907 he 
filed a guit for redemption. In 1904 the mortgagee 
alleging himself as owner had brought a suit stating 
dispossession by the mortgagor of a very small piece 
of a land which was either a part of the lard in anit 
or only an adjunct thereto and obtained a decree. The 
mortgagee pleaded that he had spent Rs. 800 on the 
land which he was entitled to ‘recover from tho 

mortgagor, that tho suit was barred by limitation and . 

res judicata and the original Coart, Munsif, second 

class, had no jurisdiction to try the case. It was also 











Suit for possession: of pro... 


way of redemption—Adverse posspasion—-_. 


` 


contended on further appeal that the lower appellate ` 


Court, District Judge, had no jurisdiction to hoar 
the appeal: z 
Held, that the previous suits for 1885 and 1904 
did not operate to bar the present snit. ; 
Dhanpat Mal v. Jhaggar Singh, 98 P. R. 1908 ; 
164P L R 1908; 133P. W R. 1908, followed. e | 
(2). That the mortgagee was not ontitled to recover 
anything on account of improvements., 
(8). That the lower Courts 
hear the case, +; 


re 
had jurisdiction to 


at 
i 


Vol. IY] ae i 


Mortgage—ooncld, © 9 CSN 
Abdur Rahman v. Chiragh Din, 19 P. B. 1908; 
129 P. L.-R. 1908, distinguished. : MOHAN v. DIA LU, 
13> P. L. R. 1909 ; 13 P. L. R. 1910: ` 939 
—— Release—Endorsement on sale-deed 
releasing property—Want of registration— Evidenco 
— Admissibility ` f ' 588 





Muhammadan and Marumakata-. 


e yam systems of law—Parties governed: by. both 
e systems of law—Inheritance i 1081 





claimed by wife passes on to his heirs 
. Hiba-bıl-ewax considera- 
tion—Copy of Koran — Sale , . 466 
——Inheritance—Ileg ttimate 
birth does not confer a right to ixhérit —Children born 
of zina—Acknowledgment. $ > 
Birth during wedlock, that is to say, legitimate 
birth, necessarily confers a right to inherit: Hlegiti- 
mate birth, that is, without wedlock subsisting be- 
tween the father and mother at the date of chik’s be- 
getting, confers no such right.. Therefore, children 
born of sina (which means fornication. adultery or 
incest) can never be legitimated or entitled’ to inherit 
from their father. 
_ legitimate .by any kind of acknowledgment where the 
illegitimacy is a proved and established fact. . Mar- 
DANSAHEB GANBUSAHIB v. BAJAKSAHEB KASHIYSAHEB 
11 Bou. L.' R. 1117; 33 B. 722 ` 254 
































= knowledgment—Presumption—Living as husband and 
[! wife—Treatment of the issue of the connection as’ son 
. —Acknowledgment of marriage and legitimacy of the 


* 288Ue; A : 

Where there is evidence to show, that there has 
been not a mere "casual concubinage but s- more 
permanent connection between a man and a woman, 
that - the woman lived continuously-in the bouse of 
the man during his lifeas well as after. his death, 
and that they had a son whom the man tieated 
throughout as his legitimate son, the Court will be 
justified to find that the man acknowledged his 
marriage with the woman and the legitimacy . of 
his son. cS ` 
~ Ashrufood Dowla Ahmed Hussain Khan Bahadur 
v. Hyder Hossain Khan, 11 M.L A. 94; 7. R.1 
(P. 0.), followed. ` 

Khajah Hidayat Oollah v. Rai Jan Khanum 8 N. 

“IA. 295, followed. Rao” HAJI BHAMBHU EHAN v. 
Musammat LATIFUNNI884 - 73 








maintenance during tho period of iddat 140 

——— Partition  decree—Mnora 
not parties, not bound—Dower, prompt, not claimed 
by wife, passes on to her heirs—Limitation—Jontract 








by father on behalf of minor sons—Huidence to con- ` 


tradict statement-in document—Pin ~money— Personal 
allowance. ' Ni 
Where ina partition suit, certain minor share-holders 
were not parties and their interests were not legally 
protected : Held, that they were entitled to have the 
matter gone into again, as they were not bound by the 
decree in that ruit; but the division as then made 
ghould not be. disturbed more than is atsolutely 
necessary to properly adjust the interests , of the 
e several persons.. H 
e_ A prompt dower though not demanded by bhe wife 
duriftg-her life-time’ upon hér husband, forms part of 
her state after her death and passes to her hairs, ~ 


`~ 


‘GENERAL INDEX. 


——__~Law-—Dower, prompt, not 
"462. 


Nor can such children be mado | 


Marriage—Legitimace—Ac- ` 


. . : “MADALLA, 6 M. L. T. 307; 33 M. 118- 
—— Right of divorced wife to. 


doirg was wrong or contrary to Law. 
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Muhammadan Law -—coneld. .-- -- 


The 2xecutor of a, Muhammadan testator takes the 


7 whole of the estate by virtue of the provisions of the 


Probate and Administration Act; as to two-thirds,. ` 
he iss bare trustee for the heirs, whose rights’ a. 
Muhammadan testator cannot defeat by will; as to the 
remaining one-third he holds it subject to the 
disposition of the wil. . 

Kur-atulam v. Nuzhat-uddocla, 38 C. 116: 9C.- 
W. N. 338 PO), followed. 

Therefore, where a Muhammadan husband is the 
executor of his wife’s Will and the amount of the 
prompt dower remained unpaid, he being in the 
positicn of a trustee cannot avail himself of the limit , 
of three years as provided for by the Limitation Act, 
though he might have done eo had he.held the dower 
simply:as a debtor to his wife’s estato. 

A Muhammadan father has the power to makoa. 
contract for dower on behalf of his minor sons, and. 
the contract would be valid and binding even though 
it wera made*after the marriage; and tho amount 
named iu the contract must bo paid irrespective of 
the hraband's means, and evidence cannot be allowed _ 
to be gone into to show that tle parties to tho 
contrect meant scmething else and that thoir intention 


was mt to insist upon the payment of dower. 


Sugra Bibi v. Musuma Bibi, 2 A. 573 (F. B.), re-- 
ferred to. i i h - 

Pin-money is in the nature of a personal allowance, 
and if the wife did not make any demand in respect 
of it during her life-time, her heirs cannot after her 
death enforce it against her husband, as it is not a, 
debt due to her estate. Basmm ALI v. HAFIZ NASIB 
ALI, 180. W: N. 158 a 462 


—__—————Wakf—Right to recover 
money under a decree, whether can be the subject’of 
walf. é 
The right to recover: a sum of money under n 

decres cannot be made the subject of ‘toalf according 

to Mchammedan Law.— ‘- 5 the 
Kuzsoom Bibee v. Golam Hossein, 10 C. W.N. 449 
at paze 494, Bai Fatina'al v. Gu’am Hussain, 9 Bom. - 





-L. RB. 1887, Kaleloola Sahib v. Nusurudeen’ Sahib, 


18 M 201 at p. 20), followed- z 7 
Abt Say'd Khan v. Bakir Ah, 2t A. 199, Sakina, 
Khanam v. Laddan Sabib:, 2 C.L. J. 218 and Barubi 
v. Naranngarow, 31 B. 250; 9 Bom..L. B. 91, dissented 
from ‘KADIR IBRAHIM ROWTRER v. MOHAMMAD RAAU- 


“135. 


Multifariousness—sSuit by one co-owner 
against tenants nnd.other co-owners who had. col- 
lected tho whole rent for his share 34 

—————— See MisJOINDER. >` y 


Municipal Accounts Code, s. 72 5 





51 

Murder—Insanity—When an accused can benefit 
by a-plea of tnsanity—Evidence of an expert received 
by appellate Oourt—Recommendation to Local Govern- 
ment to commute sentence—Penal Oods (Act XLV of 
1880), ss. 84 and 802—Criminal Procedure Oode 
(éct V of 1898), s8 401 and 528. 


`. In order to gain the benefit of insanity under section 


84, Indian Penal Code, the defence is bound to prove’ 
that at the time of committing the crime the offender 
was. by reason of unsoundness of mind, incapable of 
kno-ving the nature of his actor that what he was 


INTIAN CASES. e 
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Murder—concld, > ’ - Oplum Act—onold. 

~ Insanity affects not only the cognitive faculties of 
the`mind which guide human actions, but also human 
emotions which prompt human actions and the-will 
by which human actions are performed. 
` But the Indian Law, like the Law of England, 
limits non-liability only to those cases in whioh 
insanity affects the cognitive faculties, and the cases,‘ 
in which insanity affects-only the emotions and the 
will, subjecting the offender to impulses whils> it 
léaves the cognitive faculties unimpaired, have been 
left outside the exception, because it has been thoughs 
that the object of the Oriminal Law is to make people 
control their insane as well as their sane impulses, to 
guard against mischievous propensities‘and homic dal 
impulses. Bo where an offender's cognitive faculsies 
are unimpaired he is fully responsible for the act 
cémmitted by him. However, it ‘is desirable that 
such like cases may be submitted to the Local Jo- 

“vernment to “be dealt with under section 401 of sho 
Criminal Procedure Code, 1898. f 

Crown v. Kader Nuayer Shah, 28 0, 604, followec. 
- Opinion as to insanity of the accused, contained na 

letter of an expert who had left India, and the evi- 
dence of an expert taken on appeal, were considered. 


vant for his mastor is not legal unless the servant is : 
entitled to possess on his own account, goes beyond _ 
the Act and rules and is, therefore, uot legally 
binding. 4 iy | 
Oonsequently a Borman servant in possegzion of 
three tolas of opium for his master, a non-Burman, is 
mot gailty of illegal possession, cnet ne aes: 
Queen-Empress v, Bhure, 15 A. 27; Queen-Empress * 
"v, Myat Aung, U.B.R. 1897-01, I, 1; Queen-Empress 
v. Kyuw Grunig, U. B. R 1897-01, I, 282; Emperor 
v. Gajadhar, 25`A. 282; Ma Pi v. Kiny-Emperor, 2 
L. B. R. 186, relied upon. EMPRROR v. Noa Pya.Gyr, 
U. B. R. 1907-09, Oriy, P. 1 7 823- 


Oudh Estates Act (I of 1869)), 8. 23 
—Ordinary law—Family custom—DeSlarutions of 
Kanungoes—Village records—Answers to official in- 
quiries—Admussibility in evidence - Evidence of cus- 
tom—Impartible estates —If admissible - in case of 
partible estates —Evidence Act (I of 1872), 8, 85. 


The “ordinary law” in section 23 of 
Oudh Estates Act ombraces any family custom. 

Narindar Bahadur Singh v. Achal Ram, 20 LA. 77; 
20 C. 649, followed. : ` 

Declarations such as those of, 


the 


Cuassu' Mat v. Epepor, 16 P. W. R. 1909, Cr.; 94 P. > 
- 985 


I. R. 1909; 6 Al. L. T 101 : 
~——Evidence—Oorroborative evidence—Tas- 
-timony of a little girl as to murder—Possession of 
the murdered child’s jewels by the accused—Fos- 
session unexplained—Conviction 051 


Negotiable Instruments Act (XXVI 
of 1881), ss. 4, 5  .- :29 
Noabad taluq—Collector, power of—Compiet- 
ed settlement—Interference with Settloment Off zer 
— Temporary settlement holder—Right to fresh et- 
“tlement—Obligation of Government to include lards 
according to dags of former survey 9 
Occupancy holding—Widowsright to alien- 
ate - | g 92 
— right—Succession— Ocoupation 
by common ancestor 69 I 
—7———Ghatwali  tennre—Bett.e- 
ment from person holding adversely to ser 
“a 
7 
Official Assignee—Oommission—Sale of in- 
*  solvent’s estate subjoct to mortgage—Practice 














| . 697 
Opium Act (I of 1878), directions under— 
‘Direction 71 how far binding ` 823 
— S. 9(C)—Poasession of contrabai d 
opium —Possession of railway receipt for same. 
Possession of-a railway receipt for contraband opium 
constitttes possession of the opium so as to be a 
offence withi section 9 of the Opium Act. 
` Kashi Nath Baniz v, Emperor, 82 O, 557,9 C. W. X. 
719; 2 Cr. L. J. 470, doubted but followed. AsHRaF 
ALI v. Karpzror, 36 O. 1016; 14 C. W. N. 233 699 


- S. 9 (C)—Rules under the Act— 
Directions under the Act—Direction 71, how far 














binding —Possession of servant—Burman servant i : 


possession of three tolas opum for non-Burman mam 

ter 18 not yuilty of illegal possession. = 

The custody of a servant is not such possession 
the Ovnm Actand the rules thereunder contemp- 
ate. Direction 71 of the Directions under the Act, 
so far as it seems to imply that possession by aser- 


Kanungoes, 
entries made in the -village records by the officer 
charged by Government with that duty, and answers 
given to official inquiries made under -Government. 


. direction ag to the rules of succession Prevailing in 


particular families are prima facie admissible ag 
purporting to be made by the “proper officer in 
performance of`a special dufy and presymably with 
due regard to the rules laid down for his fruidance. 
There is nothing in the more fact of partibility 
to make evidence of a family custom, excluding or 
postponing daughters to collaterals in impartible 
estates, necessarily inapplicable to partible estates, 
Subramanyu Pandya Ohokka Talavar v, Siva Sub. 
vamavya Pillai, 17 M. 816, 825 ; Katuma Natchier v, 
Raja of Shivaganga; 9 AI. I: A: 589 32 W. R 31 /P. C.) 
and Raja Jogendra v. Nityanund Mansingh, 17 I) A. 
128, at p. 138 ; 18 0. 151, referred to. Parnatr KUN. 


~ WAR v. Rani CHANDRAPAL Kunwar, 10 C. L. J. 216; 
-13 0. W. N. 1078; 6 A. L. J. 767; 
“12 O. 0. 304; 31 A. 487 


11 Box. L. R. 880; - 


. 25 P.C. 
Oudh Laws Act, (XVIII of 1876) 
S. 10—Foreclosing a mortgage 156 


— ss. II, 12 "156 
Pakki adat agency—Payment of Commis-- 
sion, effect of z 652 


Partles—Doeclaratory suit—Trusteeship of temple 
—All heirs of original trustee not made parties — 
Possession of property not alleged—Diseretion of 
Court —Suit for Revenue Registry—Suit does not 

_lie without Collector being made a party 169 

Mortgage—Sub-mortgagee—Snit for sale 

of mortgageo -right of his mortgagor—Frame of 

suit—Original mortgagor not necessary party 433 

when land is acquired for eompany— 

Secretary of State necessary party 332 

Salc of a portion of one co-parcener’s pro- 

perty in Court anction—Auction purchaser is a 

necessary party to the suit for partition—Avction 

purchaser impleaded after period of limitation, 














l effect of a 302.° 
——~—Buit against a benamidar—Realowher 


made party—Natnre of suit not changed—Objeo- 


Vol. IV] ; r 


Parties — conid. . | 
tion ag to non-joindor after the first hearing—Ear- ` 
liest opportunity—Waiver ~ i 
—— Appeal—Non-jornder of a necessary party as 
a respondent. 
A sued B forthe recovery of a debt due on a 
promissory-note. B replied that the debt was borrowed 





- from A‘by O who lent 1t to B, and was re-paid by the 


latter. C was impleaded as a defendant and cémitted 

è that he borrowed the money from A, lent it to B and 
was re-paid by B. The first Court passed a decree 
against B but mado no order as regards O. On appeal 
by B, C was not made a party to the appeal; the 
appellate Court dismissed the suit: « 

Held, in révision, that C ought to havo bear made | 
aparty. Thè case was consequently remanded for a 
fresh decision after joining O as a respondent. Mr 
Ke v. Nea Kan Gyr, U B. R. 1907-09, STAME, P. 8" 

1086 





—-Decree for redemption—Appeal by some 
defendants only—Other defendants, necessary parties. 
Plaintiff obtained a decrec for redemption against 

defendants Nos. 1 to- Defendants Nos 1 and 8 alone 

appealed. The decree of the first Court was reversed: 

Held,that the defendants Nos. 2 and 4 were necessary - 

parties to the appeal and that the first appellata Court 

should have either dismissed the appeals or mace them 

parties. Kıcma REDDIAR v. “REDDIAPPA Lerpiar, 6 

A. L. T. 846 1076. 

——_—-Lwan out of fanuly fundo— Suit by one of 
the family not describing himself as manage '— Non- 
goinder - Limitation. ; 

- A loan advanced of the joint funds of a Hindu 


family can only be enforced in a suit by all the - 


members thereof or by a persón descnbing himself 
as manager. Where such a suit was instituzed by a 
person who did not even describe himself as manager 
the suit was held bad for non-joinder of paties, 
even thougb the liability was renewed in the namo 
of plaintiff alone. The addition of cthermemlers will 
not sare limitation, if at its date, the suit was barred, 
and the acquiescenco of the other members to the 
plaintiff's suing in his own name will not cure the 
detect. 4 
Alajappa Chetty v. Fallian Ohetiy, 1E M. 33, 
Angamu hu “illar v. Kolandavelu Pilla, 28 M.1£0 
and Shanwathi Singh v. Kwhan Prasad, 29 A. 31); 
4 A. L. J. 194; A. W. N. (1907), 58, followed. 
Ramanuja Charit v. Srinw-sa Chariar, 9 M. L.J 
103 and Adutkkalam Chetty v. Marimuthu, 25 M. 326, 
not followed. SxsHan PATTER ©. VEERA FAGHAVA 
PATTAR, 19 M. L. J. 372; 32 M. 284; 5 M. L. L oe 
——_——Joinder—S8uit for partition of join= family 
proper ty— Plaintiff excluding a member on tha ground 
of separation—Defendunt can insist on ha being 
made party— General 1 ule regarding goindes of par- 
- ties—Civil Procedure Code (Act XLV of 1882), 8. 82 
—Cau Procedure Code (Act V of 1908), O. I, 1.10 
—Qbject of the 1ule—“‘All questions tnvolred n the 
aul’, mean ng of. 


The general rule for the joinder of parties is that 

all persons interested in the dispute before the Court - 
ought to be mado parties, so that the Court may 
‘bo enabled to do completo justico by decidmg upon 
and séttling the rights of all persons interested. The 
* object of section 82 of Civil Procedure Code, 1882, 
nnd ef Order 1, Rule 10 of the Code of 1908 is to bring 


all ‘partigs to disputes relating to one subject-matter 
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Parties—concid. Loe OS aes 


before the Court at tho same time, so that tho dis- 

putes may be all determined without the delay, 
“Inecon-enience and expense of separate. actions. ` 

Byrne v. Brown, (1889) 68 L. J. Q. B. 410 at p 411; 

Montgomery v. Foy, (1896) 65 L. J. Q. B. 18 at p 20; 

(1895: 2 Q. B. 321;73 L. T.12, 48 W.- R; 691 

and Thudusama v. Partapsang, 28 B. 209 at p. 214, 

followed. 

- The'oxpregsion “all questions involved in the 
suit? in the Codo of Civil Procedure, would, in 

a partition suit, include not only the questions arising 

out of tho plaint but of the plaint considered along 

with the statement for the defence. 
In a suit for partition all persons alleged by 
-~ tho parties on the record, whether plaintiffs or ‘de. 
fendants, to be members of ‘the family, who aro 
intercsted in the partition and likely to be affected by 
it,- should appear in tho caso either as plaintiffs or ag 

defendants.” i 

Where in a suit for partition of joint family pro- 
perty.under the Afitakshara, the plaintiff himself 
does not-allege a Certain person to bea member 
of the co-parcenary and deliberately oxclades him 
and the property with him from the scope of the 
“suit, itis open to a defendant to insist that such 
person should be brought into the litigation. Tho 

Cours cannot decline to implead such a person on 

the ground that he agrees with the plaintiff in 

alleging that he had separated from tho family 
and ceased to bo a-member of tho Co-parcenary. 

Augut v. MUKAND, 5 N.L R 162 
Ahisjoinder of parties—Objection cher to be 

taken—MMiajoinder of causes of action—Misyo.nder not 

affecting merits—Pleading—Pactice. 

An objection as to musjoinder of partics should be 
taken ator before the framing of issues Ib can 
not ke taken at a later stage. Where the misjoinder of 
causes of action does not effect the merits of a case 
it is 20 good gronnd for setting aside- tho decreo of 
the lower Court. SivasaANKARAM PILLAU v. PERUNAT 
NAYAKKAR, 7 M. L. T. 78 106 
Partition Act (V of 1897 B. C.), ss, 

44, 46, 47 and 48—E£ntres in partition 

papers—Evidence, admissilality in—Fresumption of 

publication in absence of certificate, 

Waon a partition is effected under Bengal Act V of 
1897, the entries in the partition papers as to tho 
amount of the rents payable by tenants are admissible 
in eridonce against tho tenants though it may not bo 
very valuable. F 

Absenco of tho certificate of local publication of a 
record-of-rights is not sufficicnt to show that thero 
was no publication. A presumption should be mado 
of tho regulanty of tho proceedings ofan officer 
conducting a partition. JANKI DOBRY v. KIRTARATH 
Ror. 13 0. W. N. 93 A 316. 
—-————. SS. 46, 47, 48 316 


Partition. ` See Hj/NDU Law—Jornr FAMILY. 


Direction to file Civil Suit—Limitation . 
to file the suit—Private partition not given effect 
wan 

















= s suit for—Partial partition cannot bo 
claimed 812 





5 suit for—Right of defendants to have 
thew shares partitioned. 2 

_ When a suit for partition has once beon launched, 

it i£ as much tho right of tho defendant ag of thg 


ty : 
~ e 


“4262 p INDIAN GASES. i _ 3 pòg 
Partition—contd. Oe ola Partition—ccheld. sae Sf os 


` plaintiff to ask that his own’ share may be d vided If a judgment is not binding upon a party, he 
off and given to him. Defendants have aright fo cannot be permitted to take advantage of any 
demand partition irrespoctive of the plamtiff’s findings in that judgment. for, an estoppel must be 
wishes. AMRUT v. MUKAND, 8N. L. B. 162 236 mutual. SURJA PROSAD THAKUR v. BAJMOHAN TOPEDAR, ` 
180. W. N. 281 ' . 92 
from Reson Authority Her rg to claim sasarale FPATENETSH IP coarser by the or tona af 
possession —Jurisdiction of Oiwil or Revenue Ocurt— pa : E ; is 
Custam- Punjab Zand Revenue ct (XVI of B81), file the hand of reser“ Credit of parte) 
6111. ; os 4 
= $ ; 5 sty Proper course to obtain a charging order—Practice. 
Pina Ln rr ostom. g jife-estate in > X solicitor is entitled to a lien for his costs on 
e on propervy | 7 Pr RODORBS us aka Jasa property recovored or preserved by his exertions. 
not entitled to claim partition from the Re-enuo Therefore, where there are assets of` a partnership 
Authorities under section ry of the Punjab Land in the hands of a receiver. appointed in a partnership 
. Revenue Act (XVII of 1887), in respect of her hus- A KN ave > É 
band’s share, though she fe obtain æ dooree ina suit, the solicilors engaged in that snit are entitled 


: f A 5 to ask for a charge on thoso assets in ' priority to 
civi Tonet for Acree, Biar gh wo eemi aloi the creditors of the partnership. Ridd v. Thorne, (1902) 
SDA s n ' Onjoyment OF 2 Oh, 344, 73L. J. Ch. 62t; 50 W. Re 521; 86 


that share. as : ; `L T. 655, followed. 
‘The right of a-widow to insist on partition by the The creditors of a partnership should not take out 


. Pevenue Authorities is a question ‘of title whick the - 3 b : = 
, Uivil Courts alone are competent to decide. Buca y, ©3eCution against the partnership assets in the hands 


Jiwani, 82 P. R. 1898 (F.B ), followed. Davnar Kuan °F the recoiver appointed by the Cort: The proper 


y : course for them isto ask fora charging order. The, 
v. Mantas Brar, 100 P. L. R. 1909; 155 P. W. HENS Court then can deal with tho assets by giving direc- ° 


tiong to the receiver. Kewney v. Attrill, (1886) 84 
Oh. D. 345; 56 L J. Ch. 448, 35 W. R. 191,65 L.T. 
805, followed. Hası ISMAIL AND Oo. v. RABIABAT, 11 
Box. L. R. 1062 .- 135 
——— s rontinuing—Death of a partner, effect 
of —Iamitation—Burt for accounts ‘after death of a 


eis x > partner—Dissolution. ' 
JA. partion decres is Aot, in all eps: to veton. When & partnership is a continuing one, there is 
sidered pen S08 oF aie Gia Ps ea rans: Ty “technically a new partnership formed whenevor any 
rine of the Civil Procedure Code (X partner dies. Onsuch death, cach surviving partmer ‘ 


; N is presumed to inyest in the new partnership his 

: L or aes oc Ranga Rau, 18 M. L. J. 28; 3 M. share of tho assets of the disso lved partnorship and to 
Where ‘the par ties treated a partition decree aa final oy Hea Ree Gt canes oameni existence 
and se ie ee seh ai fed ae nen without settlement of accounts, it is necossary,” when 
k kmal A pais Saale i not appoiated winding up, to go into'the accounts of the old part- 
, under section 896. That section contemplates a disg- b ership, te cone sat Aare 
cretion in the Court, and it is not necessary to ap- | penne : 7 


7 pe É ; h ship commenced. < Ag 

Hosen is mado for to presen of Pangkah < tie years alien tho det of a partner, the ta 
A É _ of limitation presents a any suit for accoun 

eae POTERS ao orori ent, paige rT in respect of the partnership of which he was A mem- 

< Vv. KUPPAMMAL, a ber; and there can be no question of granting dissolu- 








Widow's incompetency to claim pa-tition 


decree—Possession obtained ender 
the decree—Appomtment of Commissioner, tckether 
always necessary—Dvser etion of Oourt—Whethes dec- 
ree to be considered pending by reason of Commis. 
stoner not having been apponted—Civil Procedure ` 
Code (Act XIViof 1882), s. 896. 








—_————— in partition suit, whether , tion of a firm already dissolved. - 
mortgagee bound by—Mortgage of entire property not But limitation offers no barto a Court instituting 
of share—Kstoppel—Hutuality—Person not bound by an inquiry into the finaucial rolations of tho partners 
judgment cannot take advantage of findings. inter se at the commencement of tho partnership which 
In tho absence of fraud or collusion, a mortgegeo the Court is engaged in winding up,—and, -fer 

of an undivided share of land is bound by a partion ths purpose, it may bo necessary to go mbo the 

‘held by the -Revenue Authorities or by the Civil decounts of a previous partnership. i= 

Court, and can only cnforce his mortgage against But the Court cannot concern itself with the righta 
such lands as have: been allotted to his mortgegor and liabilities ofa person who died7 years before 


-in severalty at the partition. h suit except go far assuch rights and liabilities were ~ 
Byjnath v. Ramoodeen, 11. A. 106; 21 W.R. 288 adopted by a member of the partnership.» , £ 
„and Hem Chunder y. Thaks Mom; 20 O, 588, follored. Ahinsa Bibi v. Abdul Kader Saheb, 25 M. 25, at p. 


Buta person claiming under a mortgage ofan 4l and Betjemann v. Betjemann, (1895) 2 Ch. 474; i 
entire property is not bound by the result of a 6L. J. th. 641; 12 R. 55;.73 L T. 2,44 We R. '82, 
subsequent partition suit to which ho`was not a party. referred to. PARCHONAL v. PAMANDAS, 3 B. L. R. 108 

Dəwma Sahoo v. -Joonarain, 12 W. B. £62 and ' 

- Bonomalee v. Koylash, 4 O. 692 and Soshi Bhisan : Dissolution—Loan—Receiver. e- 
v. Gogan, 22 C. 364, referred to. It is a part of the duty of the Court in the cotrse * 
A judgment can only bind .the quantum of interest ‘ofa suit for dissolution of partnership, in whjph m ® 
‘(in the subject-matter) represented in the suitend Receiver has been appointed, to discharge the debts 
-gdjudicated upon thereby. and liabilities of the firm; the mere fact®that tho 
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is that indicated, by their conduct, and thet they 
entertained from the beginning the common object 
indicated by their conduct throughout their pro- 
„ceedings. , 

~ The proceedings of a riotous mob, which from first 
“to last showed, a continuity of purpose and of action 
and were united ‘by a close proximity i in time, form 


Court does not adjudicate on the claim of, creditors 
until after the expiration. of more than three 
“years, does not, render the claim a bad olaim 
against the assets of the firm which, was being ad- 
. Ininjstered by the Court. Latta DARSHAD v. BABU 
< , PARSHAD, 6 A. L. J. 958; 32 A. 51 
——— dissolved . before the fixed period— 





Suit for accounts or share in profits—Limitation— 
Suit for accounts barred— Whether plaintiff in such 
suit can proceed against assets realised by ‘defen- 
dant after dissolution and within Hentalion aie 


Dissolution b doàth of a partner who 


Èn member of joint Hindu family—Acknowledg- ° 


ment—Accounts, suit for, after dissolution af part- 
norship—Evidence—Oral evidence as to contents of 
a document . 929 





deed, construction of —Deed not fix- 


ing duration—Stipulation that after the death of one 


of the partners his nephew should’ act- in his stead— 


` Partnership at will. 


one transaction ‘within tho meaning of sectiona 235 
and 239, Oriminal Procedare Code, so as to render all 
the rioters liable’ to be tried at the same trial for tho i 
acts done by each of them. 

Per Benson, J.—The presumption from the evidents 
of goog character, education and good family com- 
nection of an accused pérson cannot be pressed too 
far in the case of offences originating in extreme 
political feeling. 

Tho. negative evidence of the witnesses, who say 


-that they did not see the accused doing anything, 


cannot outweigh the positive evidence of those who . 
_ prove the acts done by him. 
Per Sankaran Naif, J.—The easenco of ‘the offence . 


In a deed of partnership there was. no term ex- 
- pressly fixed for the duration of the parimership 

| but the deed contained a stipulation that after-the 
decease of one of the partners, his nephew should act 
vin his stead: 

Hleld, that tho partnership wns a partnership at 
will only and pot a partnership for a fixed term, - 
thé provision above referred to not being inconsistent 
with a partnership at will. 

Conv. Will-ughby, (1880) 18 Ch. D 868; 49 L. J. 
Ch, 287; 28 W. R. 608; 42 L. T 126; Caffe v. Uur agh, 
17 Ir: L. R. 4u, referred to. Baur ÅIYANGAR v. 
SRINIVASA AIYANGAR, 19 M. L J. 77 618 
Patni Regulation VIII of 1819, ss. 5 


defined in . section 141, Indian Penal.Code, is the 
-common unlawful purpose and an accused person 
-cannot be convicted if the common object proved 


dor which he has been tried. 
- Persons to be tried jointly for an offence under 8800- 
‘tion 142, Indian Penal Code, must have been associat- 


- game transaction. 
Emperor v. Jethalal Hurlochand, 29 B.449 at p. 465; 
7 Bom. L. R. 627;20r.L J. 480, sd Hira Lal 
„Thakur v. Emperor, 310. 1053 ; 8 C. W.N. 715 ; 1 Cr. 
L. J. 718, followed. LOGANATHATYAR, In re, 6 M L. 
TIT o a 700 


and 6— Unregistered transferee —Deposnt of reñt— s84- 

Recognition bg zemindar. Tainig | 985 

- The zemndar need not recognize any one except the — a s. 141 700 
red patridar, 








— 8. I41—Conviction for sioting— 
Finding that tuo “of five persons convicted. had no 
common object—Effect of, on the other accused. 

To sustain a conviction for rioting there must bo 
five persons who havé a common object.’ Where two 
of the five persons convicted were found to have no 
common object, the conviction as against the rest 
cannot stand.  VYAPURI Onetry, In re, 5 M. L. ři 285 

142 

ss. 141 (4) and 147142 
lawful assembly—Convnon object stated in charge— 
Gommon object established— Agreement. vn- essential 

_ particulars necessary—Maintaining actual enjoyment 

> of righħt—No unlawful a A of ee 
defence. 

It cannot be laid down as a general proposition of 
law that a conviction under section 147, Indian Penal 
Code, cannot be supported whenever the common ' 
object, as stated_in the charge is not precisely-mado 
‘out. The question in each individual case is, whether 
the common object established agrees in: essential 
particulars with the common object as stated in ttig 


< “Raghub v. Brojonath, 14 W.R 489 and Gyanoda . 
Kantho Roy v. Bramomoy+ “Dasi, 17 C. 162, followed... 
* Therefore, failure on the part of the transferee of a ` 
putnito get himself registered in tho office of ‘the 
cemindar; does not ‘absolve the transferor irom tho 
liability to pay pata: reub, as tho zemtndar is not bound 
to receive any rent from the unregistered transferec. 

Where such transferee deposits the decretal amount 
to prevent a sale, but the sale takes placa notwith- . 
standing it, for the doposit was by a person whom tho ~ 
zemin lar was not bound to recognize, the transfereo 
cannot sue to get back the amount of the deposit 
which was not taken away by the semindar, ` 

Tura Soondures v. Radha Boondur, 24 W. B. 63, dis- 
tinguished. ÑAIBESH CHANDRA 1. BONOWARI MoKUxDs, 


10 0. L. J. 458 ‘ 
8.6 371 


Penal Code (Act XLV of: 186D), ss. 
34, 141, 142, 147, 149—Unlawfut assembly 
Riot —Comsnon object—Conduct — Presumption — , 
Criminal Procedure Code (Act V of 1898), s8. 283,. 

- 285, 289—Riotous mob—Same transaction— Joint 
irial— Evidence of good character—Political offence— 
Positwe evidence—Negative evidence—Werght of 
evadence, 











j 

-Whero the common bje as stated in the charge 
was to assault the complainant and his men who 
-wero,outting the paddy .of their -land and ‘thereby 
forcibly ousting them from the land, and the common 


4 Per Benson and Huo, JJ.—In the absence of 
e “evidence or reasons to the contrary it is permissible Object established upon the evidence was to maintain 
to‘presyme that the common object of a riotous wiob* possession: of the land by the acoused persons: 


is different from the common object in the charge or: | 


ed from the first in the series of acts which form tho. ` 
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Held, that the common object as stated in the 
charge was not substantially established. 

Where the common object was not to enforce any 
right or supposed right, but to maintain undisturbed 
the actual enjoyment of a right, there is no unlawful 
assembly. SILAJIT'MAHOTO 





801; 36'0. 865 - 
—>~——— 8.142 700 
` —— S. 147 19 
mn _——__ ss. 147, 149 700 
——— — 8. I | 13 
—-— —- — $, 174—Oomplainart—Oider to 
attend Court—Fajlure to at‘end—Case rot taken up— 

No offence. Se 


The complainant was ordered to attond Court on 
the date fixed for hearing of the caso. . i 
. He failed to attend but the Magistrate did not take 

mp the case owing tp other demands on his time : 

Held, that the cofnplainant could not, under the 
circumstances, be convicted of an offenco under seó- 
tion 174 of the Penal Code. EMPEROR t. LALU, 8 8. 
L. R. 165 5 | 

L — 8. 17 7—Furnishing false mforma- 
tion —Road cess 1 eturn —Road Cevs and'Public Warks 

Cesa Act (IX B. C. of 1880), 88. 14; 94 and 95, object 
~ of Return admissible against psrson making st. 

-t he object of section 94of tho Road Cess and 
“Public Works Cess Act is tosecure that the person 
submitting a return, should not therein undervaluo 





his property for the purposes of the Road-Cesw and. 


Public Works Dess. 

Therefore, whero the petitioner ‘in such a re- 
turn represented’ rent payable to him in respect 
‘of his Subordinate holding to be ‘in excess of that 
‘which the Magistrate found -that the tenant was 
actually bound to pay : Held, that as under section 95 
of the-Act, sucha return is admissible in evi- 
“dence against the. petitioner and not in his favour 
‘and as he did’ not undervalue’his property, he 
could not be convicted under section"177 of the Indian 





Penal Code. MOHAMED Wasit v. Euprror, 18 C. W. 
N.101;5 M. L. T.93 . ' f 578 
meas — 8. 182 160 


8. 182—Information given to pub- 
lic officer—Petition containing information not signed 
` by accused—Sanction to prosecute—Petition for taking 
action under sectión 110, Oriminal Procedure Code— 
Sanction granted without judicial investigation, legali- 
ty of. ` 4 5 
PAK may be convicted of an offence under 
“section 182 of the Penal Code, even if the petition 
containing the information given by him~is not 
actually signed by him. . j 
A petition was presented to a District Magistrate, 
„praying that he would proceed under section 110, 
Criminal Procedure Code, against a. cortain person, 
„and gave certain information with regard to such 





`a person. The District Magistrate without holding - 


a judicial investigation believed the information to 
“be false and granted sanotion against the petitioner 
for an offence under section 182 of the Penal Code. 
Held, that the sanction to prosecute was valid. 
 Mukunds Behari v. Bhikari Charan Makanti, 1 
“GC, W. N. 452, not applied. EMPEROR t. Goxar, 2S 


JR. 182 7 
a — s, 182- 485 
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ss. 182 (a), 211—0fence not 
proved under s. 211 but facts establishing' offence 
under s. 182—Duty of Magistrate to convict under 
8. 182. : n 
Where, on a trial under section 211, Indian Penal 


“ Code, the facts proved do not amount to an,offence 


under that section, but disclose an offence undere 
section 182(a), Indian Penal Code, it is the dutý uf the 
Magistrate to frame a charge against the scousod 
under the” latter section and try him. _ 
‘Queen v. Perianan, 4 M. 241, distinguished. Purtic 
“PRosgcuTor v. THAVASLANDI THavan, 6 M. L, T. 175 
R ; ae < 1039 
= S. 182—False information to 
polico—Proceedings pentling in police—Conviction 
of accused for giving false information’ 1160 
* - ss. 183, 186—Resisting public 
servart— Withdrawal of attachment— Court directing 
Court officer to re-deliver propertirs to defendant— 




















Properties taken possession f by defendint—Oiuil - 


Pr cedure Code (det P of 1908), Order 31, Rule 55. 
Certain properties of the defendant wore attached 
in éxecntion of a decree against him. The amount 
of the decroe having been‘ deposited in Court, the - 
Court directed the properties to “be released and 
directed .the Amix to re-deliver the properties to 
the defendant. The Amin reported that he could 
not effect delivery as the defendant had already 
taken the properties from tho bailees with whom 
they were deposited. The District Judge sanctioned 
the prosecution of the defendant under sections 183 

and 186, Indian Penal Code: 

_ Held, that the order directing the properties to be 
entrusted to the petitioner was not authorised by 
any of tha provisions of the Civil’ Procedure Code, 
and that the attachment having been withdrawn 
there was no resistance by defendant, to a public ser- 
vant, within tho meaning of section 183- or 186 of 
the Indian Penal-Code. ARAKKAL AHMAD, ALI, In re 
6 M. L. T. 876 S 97 
——— s. 186 ea 97 

—— §, 188—Disobedience of prohibi- 

-> tory order under s. 268, Civil. Procedure Code, is not 
punishable—s. 188 does not quply to orders tn Civi 
suits between party and party. J 
The disobedience of a prohibitory order issued undor 

- section 268, Civil Procedure Code, 1882, (correspond- 
-ing to Order XXI, Rule 48 of the Code of 1908) is 

not punishable under section 188 of the Penal Code. 

Section 188 does not apply to orders in Civil suits 
between party and party. : j 3 
In the matter of the petilior of Chandrakanta De, 6 O. 
445; 7 0. L. R. 350, followed. Yaune Hon v. aot 
4 




















: U. B. R. 1907-09 I, PENAL Conn, P. 23 2 
s. 193 124 
——— s. ZII--- -710 








—— 8. 2I 1—Fulse charge before a 
Police oficer—Magistrate’s jurisdiction—Oommitment 
to Sessions bad. . sg, 

The accused gave a false information to the police 





that a cortain porgon had committed murder: ‘Held, - 


that they committed. an offence under the first para- 
graph of section 211 of the . Indian Penal Code. 
ueen-Emprest v. Bisheshar, 16 A. 124, followed. 


Held, further, that the offence being one which the ° 
‘Magistrate had jurisdiction to. try; a commitmente 


tothe Court of Session simply on the-groung that the 


bF + 


+ 
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offenco falls within tho “second 


211 is bad in law. 
Emperor v Dharam Singh, 


paragraph of section 


A: W:N. (19057 _28 ; 


3 ALLJ. 143 Or. L J. 94, 1 M.O.T: 61; Quren-Erzpiess . 


v. Kayemallah Mandal, 24 © 429;10. W.N. 414, 
followed.e Eupzror v. JAGMOHAN, 6 A. L. J. 999 BIZ 
+———— s. 2II ` 1039 
dk a 
° —Institution of Oriminal proceedings —COrimraæ Pro- 

cedure Code (Act V of 1898), 5. 16L. ~ i 

Answers to qnestions put by a Police officer sander, 
section 161, Criminal Procedure Code, do not anonnt 
to institution of Criminal proceedings or preferr ng a 
falso charge within the meaning of section 211, Indian 
Ponal Code. VERUPUTTI PEXCHALUGADDI, Inse_6 M. 
LT.183 2 0. OGI 
= —— gs, 21 I, 182— False norma- 

tion to police—Proceedings pending in police— Oon- 

viction of accused for giving falre tnformaton. 

The complainant was arrested for. an ofenca 
under section 411 of the Penal Codo by tha police 
in consequence of information furnished. bz ‘the 
eccused and was released on bail the following day. 
Before any report was made by the police tc -.the 
District Magistrate under seotion 178, Orimina’ Pro- 
cedare Oode, or any other proceedings were taken 
inthe matter, the complainant lodged a complaint 
against the accused under section 211 of the Penal 





Code and the Magistrate convicted the accused on 


this charge: k f 

Held, that tho conviction was bad aa tho, chargo 
under section 411 against the complainant had not 
been enquired into and disposed of; nor coiEl the 
conviction be altered to one under section 182. | 

A complaint must be disposed’ of ono way cr. tho 
other before it can form the subject of a charge under 
soction 211, or, at the least, the responsibility əf ın- 
stituting proceedings under section 182 muet be as- 
sumed by the police themselves. EMPEROR r. TOPAN 
CHATOMAL, 8 S. L. R. 189 5 - [I60 
300, Exc. IM—Muder— 
Want of sufficient evidence of motive to commaé niur- 
der—Culpabdle homicide*not amounting to mu der. 


- Where, in a charge of murder it was provec’ that - 


there. was a fight between the accused el tho 

deceased person in tho conrse of which the lattor 

received injuries and died, but there was not suficient. 

‘ evidence of tho cause of the fight or of the motzv3 that 
‘induced the accused to deliberately murder the 
deceased: * d - 

Held, that the acoused might properly be given 
the benefit of tho fourth . exception to saction 
300, Indian Penal Code, and convicted a tho 
offence of culpable homicide’ ‘nos amountirg to 
murder, 








8s. 2—Murder—Deuth from 
apopleay or emlepsy—Finger nail marks—Theery as 
to caie of death should succeed’ and not precece col- 

leccion of evidence. A , 

Where there were scratches on the throat of the 
deceased such as would be produced by the nails of 
the hands, it is necessary to be cantious in co to 
a conclusion ag to the cause of death, for the -affects 
of apoplexy, epilepsy, and other like diseases might 

mistaken for those of manual tion. ' 7 

eA theory as to the cause of death should grwoeed, 
and not prapede, thé collection of evidence, ofharwise 


+ GHRERAL INDEX. 


—— 8. ZI 1—Question by Polics Dfficer, 


to. 
Kiruer Kuan, Inve, 6 M. L. 7.207 [116 
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"it is a matter of common knowlodge that the evideuce 


may be made to fit in with the theory. EMPEROR v. 











Gays Natu Dass, 180. W., N. 622 | 286 

: ——— S. 302—Murder—Insanity 985 

: : — gs. 302 . 993 
_———_—. S. 307 1134 
———_———- Ba 324 993, 1134 
 — — 8. 326 993 








——— 8S. 336, 426 —Stone throwing 
-at back of unóccupied house—Endangering human 
life or personal s tfety.of other 8—AMischief, : 
The accused threw large pieces of brick at the back 
of the complainant’s house. Thero was no one in the 
house at the time, the complainant being on the 
ground in front of the house. Tho acoused were con- 
victed of an offence punishable under section 336 of 
the Penal Code: < 
Held, that thero- being no evidence in the case that 
“human lifo or the personal safety of others was en- 
` dangored by the accused’s act, the conviction under 
section 886 was not justified. The only defined offence, 
which was applicable to the case was mischief under 
-section 426. 
“Roof and walls of dwelling-houses are nof put up to 
be pelted with brickbats, and owners have a right to 
_ be protected from even dents and marks 
inandon them without their consent, 
GALE v. NGA SEIN, 5 L B. R. 100 293 
— 8. 339—Licenses of boatmen taken 
away by accused—Boatinen in consequence not per- 
mitted to go beyond a certum stage ın the channel 
by the authorities—TWhether accused guilty” of wrong. 
ful restraint—Intention of Legislature. 

Where the acoused took away the liconses from 
boatmen with the result that the boatmen were not 
permitted by the authorities to ply their boats beyond 
a certain stage in the channel: Held, that it did not 
amount to the -offence of wrongful restraint under 
section 389, Ponal Oodo. Section 389 of the 
Penal- Code contemplates obstructions attribut- 
able directly to the person charged. The legislaturo 
did not intend to include within the Bcope of the 
section an act which in its -remote and indirect 
consequence might obstruct thefree movement of a 
person. VENKETARAMIAH, In ve, 5 M. L T. 207 1117 
—— 8. 342 . 312 
~ 8. 353 — Criminal force—Vaceina- 

tor attempting to vaccinate child—Vaceinatjon not, 

compilsory in the place—‘In the execution of his 
duty” —Deterring vaccinator from vaccinating. 
TA vaccinator who vaccinates a child against the 
- will of its parents'in a place where vaccination hag 
not been made compulsory is not discharging any 
duty under the law when attempting to vaccinate the 
child. : ` ` 
Thereforo, a person, who prevents him from go 
doing, cannot be said to have committed any offence 
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` 


being made.” 
Ma NYEIN * 
F. B. h 


under section 353 of the Penal Code. .BOZAGELIAYA, ` 


Inve, 19 M. L. J; 288 « i 1166 
i - - Sa 357 7 3I2 
-= — —S. 361, Expi. —Kidnapping 
married minor girl—“ Lawful guardianship” — Father 

` “entrusted with care or custody of the minor’ —Judge 














to adhere to words of section and not to substitute - 


phraseology of hit own—Misdirection—Failure to place 
evidence fairly before jury—Sentence suffered undep 
conviction set aside. 
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In a case of kidnapping from lawfal guardiamhip 
undor section 863, Indian Poual Code, the Jadge 
dealt with the question of guardianship, in his charge 
to the jury, as follows:-—“Now, the lawful guardicn of 
a married woman is no doubt her husband. But 
there is the evidence before you that she camo with 
tho consent of the husband into the house o? hor 
fathor, if you beliovo such evidence. Therefore the 


father of the girl was hor de furto lawful guardi- ` 


an forthe time that the girl was rosiding in hor 
fathor’s house.” 

Held, that in matters of this kind a Judge sLould 
adhere to the words ofthe particular section of tho 
Ponal Codo with which he has to doal, and, not sub- 
stitute phraseology of his own, and what sLould 
have been left to the jury was whether or not tho 
father had been lawfully entrusted with the cars or 
custody of the girl, instead of the form adoptel by 
the Judge 

Held, further, that where the Judgo failed -to >laco 
bofore the jury a fair and proper statement cf the 
evidence that the girl came with the consent of her 
husband to the houso of her father, his charge ir this 
respect amounted to a misdirection. 

The Court in estimating what should be the proper 
sentence onght to havo regard to the detention 
already suffered by the accused under a convition 
which had been previously sct amde EMPEReR 1 
NAKUL KABIRAJ, 13 O. W.N 754 543 


S. 363 — Kidnapping a rinor 
girl—Lawful guardianship—Intention of the tumor 
to return to her parents house 
The offence of kidnapping from lawful guardianslup 

ja committed if the accused takes away a minor girl 

who leaves her paront’s house for her infatuatior for 
the acensed aud asks him to go with her, provided 
that the girl had no intention of not roturning t> her 

parents. 4 

Crown v. San laing, 1 L. B.R. 205, disoussec and 

apphed. - 

Shwe Thue v. King-Empeor, U. B. R 1907-39,T, 
P. Code, p. 1; Te Hla v King-Kmperor, 1907-09, I, P. 
Code p. 11, Queen v. Gundur Bingh, 4 W. R. Cr. 3, re- 
ferredto. EMPEROR v. ASGAR ALI, U. B. R. 197-09, 


P. C, p. 27 
es ss. 403, 405, 

appropriation by propreto: of Provident Fend— 

Inability of Alanager—Custody and charge inder 

proprieto.’s control. 

The Manager of a Provident Institution is not 
criminally liable for any misappropriation by the 
Proprictor of tho Institution or his agent whan by 
the terms of tho contract of Manager’s en ploy- 
ment the custody and application of the Provident 
Funds was ‘in the hands and under the control of 
the Proprietor or agent. ENPEROR 0. KAMAL KRISHNA 
Boss, 5 M.L. T 141 I106 

-———— S, FOG—Ciiminal breach of trust 

—Failure to account for money entrusted—Dis ionest 

misappropriation may be inferred from cu cumstances. 

Failure to account for money entrusted to the accus- 
od for a particular purpose constitutes Ormminal 
breach of trust. 

Queen-Empress v Murphy, 9 A. 666, doubted. 

Dishonest misappropriation may sometimes be 
inferred from tho circumstances without lirect 
evidence. 
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Nga The Zan v. Kiig-Empero’, U 3.R. 1904—06, I, 
Penal Code, page 12, relied upon. GIRSHAN v. MUTU- 
samy, U. B. E 1907-09, PEnAL Conn, P. 21 762 
— —— sS. 408 28 

— $S, 408—Ciiminal breach of trust 

by sei vant—Ewpress trust. G 2 

When a person accepts a salary for the purpose of - 
collecting money and -accounting for the same ande 
giving receipts to the payers, he accepts an oxpress e 
trust. BASIRUDDIN AHMED v. EMPEROR, 90. L. J. 257 





—— S, 4I I] —Stolen properiy found in 
house occupiet by several persons—Presumption as 
to the possession of any one person, 

When a property is fonnd in a house in the pos- 
session of more than one porson, more discovery of 
any stolen property in that house is not in itself 
sufficient to prove that the possession was of any ono 
of those persons. MUHAMMAD ALI SHET, Inve, 19 M 
L J. 301 





S. 411—Stolen vroperty—Pos- 
session—Accused pointing out where proporty asi 
I 


cealed, effect of 
s.420 28 
— S., 420—Cheating—Fulse repre- 
sentation—Test of criminality. 

Where the acoused obtained complainant’s money 
by a false promiso, which he knew he could not fulfil, - 
tho accused was guilty of cheating; and the fact that 
long afterwards, under pressure, the accused paid 
back a portion of the money he had received cannot 
in any way affect his criminality. The test of the 
acensed’s criminality is not what he did months after- 
wards under pressure, but what was in his mind at 
the time when, and under what circumstances, tho 
money was given to him by the complainant and 
whether he then intended to re-pav the same Ev- 
PEROR v. DEBENDRA Prosan, 18 O. W. N. 728,9 O. L. 


J. 605 - i 65 
— — S. 420 - 978 
——— $8. 425, 430—NWischief a con- 


dition precedent to a conviction under s. 430—Ir igat- 

_tng land for penod eaceeding that allotted—No 
damage to property proved—Whether accused can be 
convicted of the offence. 

A condition precedent to a conviction under sec- 
tion 430 of the Penal Code 15 that the accused has 
committed mischief as deflned in section 425 and 
it must be proved that he caused the destruction of 
some property or some such change in any property 
or in the situation thereof, as destroyed or diminish- 
ed its value or utility or affected it injuriously. Until 
such result of the accused’s act is established, his 
intention or knowledge need not be considered, and 
the mere fact that he has irrigated his land from a 
Government canal-cut for a period exceeding that 
allotted to him and has consequently prevented others 
from inugating to the extent to which they were en- 
titled on that occasion, does not constitute an offence 
punishable under section 480 EMPEROR «v. FATER 
Dix, 14 P. R 1909, Ce; 34 P, W R. 1909, Or. -863 
— -5s 430 863 

S. 426—Stone throwing at the 

back of an unoccupied house ` e 293 
S. 44.7—Oriminal trespass—Drid- 
ing cart over Government waste land—Munecipa®ty + 
puting up notices pombiting cart taQe—Intention 
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1 necessary to constitute criminal- trespaas— Burma . 


Muncipal Act (III of 1898), t. 78, ula..(f) aad (g). 
The accused drove a cart over- Government waste 
land in respect to which the, Municipality had put up 
` notices prohibiting cart traffic. The ‘accused was 
convicked of criminal trespass on the complaint of the 
* Municipal Secretary . 4 f 
Held, that the conviction was bad and illegal... The 
ə . ground was not a street, as defined in section 2 of the 
Municipal Act, and was not vested in the Municipal 
Committee as such under section 78 (g) of the Act, 
and it did not appear that the Government had 
transferred the land to the Committee for local publio 
purposes under section 78 (f). 


Consequently trespassing on the land in defiance of 


the Municipal notices did not involve any of the- 
intentions necossary to constitute the offence of Crimi- 
nal trespass. en ; i oa 

The Madras Anonymous Oases Nos. 140 anl 151 of 
1870, 5 M. H. 0. R. App., 38, relied upon. 

If the Government itself had issued such notices, 
the intention to comniit the offencs of disobeying 
the orders would presuinably beinferred. 

Tf the notices wore good, the accused could hardly 


be held to have had the necessary criminal intent, ` 


unless it was proved that he was awara of the 
prohibition, WAuPEROR v. NGA U Tarr, U. B. B. 1907- 








09, PENAL Oops, P. 25 i - 826 
————— 8. 448 of Ben “616 
— 8. 463 . » 105 





— 88. 465, 471, 477A—For- 
gery—Dishonsetly using forged documents —Falsifica- 
tion of accounts—Q) iminal Procedure Oode “Act F of 
1898), 8. 860—Deposttion of witness, reading over to 

tm, = : 

For each one of the offences of forgery, using a 
forged document as genuine, and falsification of ac- 
counts, there must be an intention to commit fraud. 
> Whero the accused altered certain accounts for the 
purpose of showing the receipt of a certain amoant 
which had beem criminally misappropriated: Held, 
that the real purpose was not to, defraud, kus to re- 
move evidence of crime, and that he was not guilty 
under sections 465, 471 or 477 A of the Penal Code. 

Lolit Mohan Sarkar v. Queen-Empress, 22 C. 818, 
and Emperor v. Rash Behari Das, 35 O, 450; 120. W. 
N. 631; 7 Cr. L. J. 878, distinguished. : s 

As to whether or not there is an intent to defraud 

` in any particular case must depend on the actual oir- 

cumstances of that case, 

The provisions of section 360 of the Criminal Pro- 
cedure Code are obligatory and mot directory. The 
evidenco given by a witness should be read over to 
him in the presence of the accused or his pleader, in 
all cases, as provided by the section. Jyrorisy 
OHANDRA v. Hupreog, 36 O. 955; 14 0. W. N. 32 416 


— ss. 465, 477 A—False entry in 
Postal Registers— Proceeds of F. P. P. remitted after 
three months—Falsification to conceal an ofence or 
assist tn completion of an offence—Nature of offence — 
Jurisdiction, š : 
The accused, a postal: clerk, received the proceeds 
of a V. P. P. sale’ and kept it himself irstead of ` 
immediately remitting it to the vendor of the article. 
“Meanwhile he mado a false entry in the Register of 
6. P. P. articles received to the effect that the ‘parcel 
in questiog had been refused by the addressce and 
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rəturned to the vendor. After kee ing the money 
for throo months and when he had been transferred 
to another station, he remitted the money to tho 
person ontitled. He was convicted and sentenced 
under section 465, Penal Code, by- a Magistrate 
186 class: Loos - 

Held, that the facts constituted an offence under 
section . 477A and not one under section 465, 
Penal Oode. The offence was triable only by the 


“ Oourt of Session and the Magistrate had no jurisdic- 


tion. - 

K.E. v. Nga Po Saw, U.B.R, 1897—01, 1, 823, 
followed, 

The fact that the accused subsequently thought 
better of it and remitted the money, would not alter 
the character of the falsification, which must be 
judged by the acoused’s intention at the time he 
mado it. | 

The falsification of bodks to conceal an embezzle- 
ment or to assist in the completion of an offence of 
criminal breach of trust constitutes an offence under 
section 477A of tho Penal Oode. 

Q. E. v. Jiwanand, 5 A. 221; Jageshar Parshad, 6 
N. W. P. 66; Lal Jumal, 2 N. W. P. 11; azhar 
Husain, 5 A. 533; Girdhari Tal, BA. 653; Shankar, 4 
B. 667, not followed. - 


Lim Ho v. Q. E , U.B. R. 1892-96, I, 279, explained 
and distinguished. , 
Q. E. v. Sabapati, 11 M. 411; Annasami Ayyangar v. 


K. B., 1 Weir, 4th Edn, p. 554; Lolit Mohan, Sarkar v. 
Q. E , 220. 313; K. E v. Rash Behari Das, 35 O 456, 
followed. Expxnor v: W, C. Dass, U. B. R. 1907-09, 
PENAL Copz; 29 1089 











S. 467 ~, 312 
-—— 8. 471 105, 416 
— — ss. 475, 476 105 


—_— 








8. 477 A—Falsification to conceal 
an otence—Nature of offence—Jurisdiction 1OB9 
7 ———— Ss 498B— Enticing away a married 
scoman—Jhanjrara ‘marriages valid in the Kangra 
District—Divorcing and selling a wife Wlegal—Absence 
of lawful marriage. , 
A complainant is incompetent to prosecute another 
man under section 498, Penal Code, for enticing away 








“a woman unless he establishes that he ig her lawful 


husband: - 

Jhanjrara (Chadar Andazi) marriage with a widow 
isno doubt valid according to the custom prevailing 
generally in the Kangra District, but there is no 
custom (and even if there be any, it cannot be enforced) 
allowing.a husband to divorce and sell his wife to 
another on receipt of pecuniary compensation. Such 
a connection between the woman and the purchaser 
does not create any legal relationship of husband and 
wife which can be recognized by any Civil or Criminal 
Court. i 

Musammat Deoki v. Ram Dhan, 98 P.R. 1890, re- 
ferred to. NIHALA v. Huparor, 32 P. W. R. 1909 Cr. 
12 P. L. B. 1910 . 1042 
1. — 88. 499, 500 — Defamation — 

Imputation with intention of harming reputation, 

necessary to constitute defamation — Conversation 

between pleader and chent. 

Immediately after the termination of a Criminal 
case against the accused, he stated in answer to a 


_ question of his pleader, in conversation, that the 
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trouble aroso out of the elopement of the daugh-er- 
in-law of the complainant in this case. - The accused 
-was convicted of defamation for this statement. 

Held, that the accused did not make any imputafion 
with the intention of harming the reputation of any 
body, as he made it ın answer to a very natural ques- 
tiou put to him by his pleader at a time when the re- 
lationship of legal adviser and client cannot be saic to 


-~ have ceased, and that ho was not guilty. DEBENDRA 


Nati SHAHA v. BHAGIRATH SHAHA, 18 O. W. N. 1987 





27 

——-—— 8. 500 : 27 
Pensions Act (XXIII of 1871), S. 4 
_ 145, 1057 

——-———. S. 6, Rules 842 
—— ‘s. Ii 145, 1057 


Plaint—Suit for maintenanco—Alternative pay- 
ers—Oause of action ; 35 
Pleader—Professional misconduct—Pleader eng- 
geating o theory not supported by the rooit Oe 
famatory statement—Privilego 176 
= Professional misconduct— Inquiry—Strict 
proof necessary _ ~ 256 
— Professional misconduct, 
notice to a client 
— and cllent— Moneys collected by 
pleader in execution of decree qbtained by his client— 
Right of uppropriation for dues wn other cases—Con- 
tract Act (IX of 1872), s. 217 
A pleador in India, like a solicitor in England, has 
no right to retain moncys roalised by him on behalf 
of his client in one canse for his dues in other caases 
conducted by him. 


Baztry. Bolland, 43 R. R. 121, Hall v. Laver, 66 





‘sending false 
107 





E. R. 1158 (| Haro ’B71), -Vachenize v. Mackintosh , 64 - 


L. T N.S 706, referred to. 
Section 217 of the Indian Contract’ Act does not 
apply to such 2 case. Nararnsawsy NAIDU v. CHEL- 


LAPALLI, 7 M. L. T. 229; 20 M. L. J. $26 =98 
Pleading—dverment by plaintiff not admitted by 
defence—P oof 


` Where the defendant expressly states that he loos 
not admit an averment of the plaintiff, tho latter, if 
he ignores the question, docs so at his peril, for the 
defence puts him to provo the averment. ULDAMAN 
AND Co. v. Oxsar Levsa, 13 O. W. N. 82 P.C. S18 
S— Bond stipulating further penalty for 
breach of condition to pay damages—Platut not mak- 

1ng such breach as cause of action— Whether fu-ther 

penalty can be recovered—Contract dct (IX of 1672); 

+. 74, Ezcp , applicabiltty of. 

‘The defendant executed a bond in favour of the 
Secretary of State for India and under this bonc the 
defendant was liable to pay Bs. 200, if he failed to per- 
form his duties as Hospital Assistant, aud to pay 
Rs. 400 if hefailed both to perform such duties anc also 
to pay the sum of Rs. 200. 

The plaint made it quite clear that the bregeh in 
respect of which the suit was instituted consisted in 
defendant’s absenting himself from duty without 
leave > It was not alleged that the defendant was 
ever called upon to pay the Rs. 200, nor was his failure 
to pay it made a cause of action. 

Held, that the plaintiff was entitled to recover the 
sum of Bs, 200 only and not Rs. 400. 

Even ifit were open to plaintiff to now allego that 
the claim was in respect of the breach of the condition 
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to pay the Rs. 200, it is doubtful whether the exception 
to section 74 of the Contract Act could bo held ap- 
“plicable, for a bond to pay Rs. 200 is not a “bond for 
the performance of any publio duty or act in which tho 
RADHAKISHEN v, THE SEORE- 
“TARY or Stare vor INDIA, 3 S. L. R. 122 “607, 


Gustom—Alienation — Will — Adoption — 
Swit to set aside—Relief—Nature of surt—Will recit- 
ing adoption already made—Duty of Court engusring 





into adoption irrespective of th the question whether the i 


will 18 valid or not. 

In a sgait brought by reversioners for a declaration 
that a registered will executed by a living childless 
male proprietor would not affect thoir reversionary 
rights, one of the reliefs sought was also for the decla- 
ration of invalidity of an adoption made by the testator 


-and recited in the will. 


The lower appellate Court dismissed the suit as the 
testator revoked the will, but itdid not go into the 
question of adoption : j 

Hel, that the lower appallite Oourt should have 
enquired into the question of adoption. The recitals 
in the will were obviously intendetl to ‘create evidence 
of adoption and the fact that the testator revoked the 
will did not affect the fact that he had stated that he 
had made an adoption. Kanna v BUNDER SINGH, ĜL 
P. L B. 1909; 81 P. W. B 1909 482 
————Neu plea not allowed on further appeal. 

“A party cannot be gonerally allowed to raise a plea 
for the first time ın the Chief Court which has not 
been urged before any of the lower Courts © GHU- 
. LAM SARWAR v. ILAHI BAEHSH; 92 P. L. R. 1909; 124 
P. W. R. 1909 ` 973 
SS BructiceFarudibtion-—Caste questions — 

Caste and corporation, analogy between—Inspection of 

accounts of caste funds and properties—Right of mem- 

bers to snspect—Ovvil Procedure Oode (Act XIV of 
1882), s. .11—Suit for inspection of caste accounts— 
Marntainability. : 

Questions which go to the very root of- a suit 


ought, as a rule, be raised in the pleadings. While it, 


may be correct to say that the contention which 


` raises a question of jurisdiction is a question of law 


which may bo raised at any stage of the suit’ evon: 


though it may not be | specifically raised in the 


pleadings, in practice such a proposition must be fa 


sabject to some limitations. If a defendant is to be 


: permitted to raise a question of, jurisdiction, not 


specifically pleaded, he must raise it at the earliest 
possible opportunity and he ought notin any event 


to be allowed to raise itafter the plaintiff has closed 
his case. 


The right to inspect accotnt-books kept in connection : 


with caste funds and properties is not in any sense 


a caste privilege as ıb does not affect either the 


internal autonomy of the caste or its social relations. 
It isa legal right. It is preliminary to a right to 
assert a claim to property and is incidental to the 
right to recover property which may be lost to the 
caste by misuse or mis-appropriation. 


Therefore, a suit instituted by plaintiffs on behalf- 


of themselves and others, as members of the Cutchi 
Memon Jamat, that tliey are entitled.to have full 
and free inspection of the books of account kept by 
the defendants in their capacity- as trustees of 


casto funds and properties is cognirablo by th- 
Visi Gourt; 4 e 


r 


e fegdant pledged the bales ‘to tho 


e Doa? . >o - 
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- There is a vast difference between , the right of 
a member ofa caste to-inspect minute books and“ 
corsespondence file and the right of .a member of 


- the casteto inspect books of account relating to caste 


' 


funds aid properties. ©- ; 2h 
Thore is no analogy whatever-between a corporation 
as known to English law and an Indian csate, and 


* the principles governing the rights of members of 


caste to inspection of accounts of caste fonds and 
properties must be governed by considerations very 
different from those governing the rights of members 
of corporation seeking inspection of the docamenta of 
Buoh corporation. Haroon “HAJI VAHEDINA v. HAJI 
ADAN, 11 Bow L. R 19267 5 569 


Suit for confirmation of possessicn when 

, plamtıjf not ın possession. < 
Whore tho caso of the plaintiff as made in the 

plaint is that sho has been all along in possession, 

and itis found that she has not been in.possession, 

a decree for recovery of possession would be inconsist- 

ent with the suit. BissrsawArt Korg v. Raw Protar 

Sinan, 14 O. W. N. 366 : 

Sust for possession under a gale-decd— Sale 
declared invalid—Prayer for possession as mortgagee 
—Inconsistent reliefe—Piactice. | 
Plaintiff sued for possession on the strength of a 

sale from Ist defendant's son. The land med for. 

was already mortgaged to plaintiff by Ist defendant. 

The Court found that plaintiffs vendor had no title 

to convey the land to plaintiff. Plaintiff urged 

iw second appeal that he may be allowed to remain. 
n ion’as mortgageo from 1st defendant:  - 
Teta, that as such a claim was inconsistent with the 
absolute “right claimed in the plaint, plaintiff was not ~ 
ontitled to possession as mortgagee. KUMARASANMI 

Cuert v, FOOSARI SAKKA Niicx, 20 M. L. 3.141 37 

Scandalous mutter—Dishonesty, allegation 
of—Affidavit—Allegations on belief—Grounds for be- 
lief to be stated—Oivl Proceduie Code (Act V. of 
1908), O. XIX, R. 3. : - 
Scandalous matter should bo avoideđd_ in pleadings, 

and any proceedings before tho Court may be objected 

to for scandal and tho scandalous matter ordered to 
be expunged. The Court may take action of its own 
motion or upon the application of the aggneved party. 

Allegations of dishonesty ‘are scandalous, bat thoy 
cannot bo treated as such if they are relevant -to the 














issue. s 

Fisher v. Owen, 8 Ch. D. 653, followed. 

Allegations of dishonest conduct should never be 
made in pleadings ifno reliefis sought on that ground.” 

Brooking v. Maudslay, 65 L. T. 343, followed. 

Tf inan affidavit, allegations are made-on bolief, _ 
the grounds for such belief must be stated as provided 
by O. XIX, R.3 of the Civil Procedure Code;and if 
they are not stated the Court will reject.the affidavit. 
GOBINDA MOHUN Das v. Konza- BEHARI Das, 10 0." 
L. J. 414, 14 C- W N. 153 380 
Written statement-— Amendment — Amend- 

mont inconsistent with written strtement—Injustice 

to the other side—Practice. ~ 

The plamtif stated that he bought certain bales ~ 
and entrysted them to tho second defendant, as his 
meuccadum, for warehousing, that the second de- 
first defendant 
Bank and that in spite of his demands, the latter has ' 
not restore® his goods or accounted for them pr 


` 
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made compensation for them. Plaiitiff prayed for 
the recovery ofthe value of the bales; and farther 
prayed in the alternative thatif it bə held that the 
„pledge by the second defendant to the first defen- 
dant was valid, then the plaintiff was cntitled to 
stand inthe shoes of the Second defendant and to 
enforces any olaims which in respect of the said 
bales the second defendant might havo enforced 
ageinst the firat defendant. -The 


first -defen- . 


dant in effeot replied that it never had the plain- t 


tiffs bales; that if thoy were among the bales 
pledgel by the second’ defendant, the pledge 
was valid; that if any of the bales pledged to 
tlie bank wero in fact lost or missing, which tho 
Bank denied, sach loss was not occasionod by any- 
carclessness, negligence or fraud on the part of tho 
Bank. ~The parties went to issue on those points. 
When the action had been opened and somo cvi- 
dence led, tho defendant Bank by~ its eross-exami- 
nation indicated that it intended to rely on the 
defencs thatif the Bank ever received tho plaintiff's 
bales from the second defendant in pledge, it re- 
turned. them to him: Tho plaintiff objected that ıt 
was at entirely new dsfence, tint it wasinconsistent 
with the defences. raised in tho pleadings and issues 
and thatittook him by surprise; farthor, that if it 
were a good defence, the plaintiffa right to follow 
the beles into the hands of the veudees from the 
second defendant was. now barred by tho lapso 
of tim2 Defendant asked leave toamend his written 
statoment: 

Helt. that the amendment could not be allowed ng 


_ ib was inconsistent with the case made ont in tho 


written statement and Gould not be mado without 


"injustice to the other side. 


It ie a gencral rule of pleading that the defendant 
must reise by his pleadings all such grounds of defence, 
as, if not raised, would be likely to take the opposite 
party Dy surprise or- would raise’ issue of fact not 
arising out of the-previous pleadings, as for instance 
release payment, performance &; 50 too, all facts 
which show s subsequent discharge of & once sub- 
sisting caugo of action- mustbe specially pleaded; 
such ae for instance, that the defendant had paid the 
debt or that it had beon relonsed. i 

The rule regarding theaméndment of pleadings rests 
upon a dedaction from the broad principle of estoppel; 
aud in that view contributory carelessness on tho 
part of the other party is not very material. The test 


-is whether owing to the party who wishes to amend 


having kept back either intentionally or through 
careleseness an attack or defence which ho after- 
wards -vishesto uso, and thereby placed his oppo- 
nent in such a position that that defence or attack 
turns the scale against him, the opponent could not be 
placed in tho same position, as the opponent would 
have bean in, had it been disclosed to him atthe 
proper-time, then the amendment cannot bo allowed. 


Weldon v. Neal, (1887) 19 Q. B. D. 304; 66 L. J. Q. 
B. 521; 35 W. R. 820, Tudesley v. Harper, (1878) 10 


Oh. D. 39$; 48 L. J Ch 435; 39 L T. 652; 27 W. R. 


249; Staoard v. Noi th Metropolitan Co., (1886) 16 Q. 
B. D. 658; 55 L.J. Q. B 167; 65 L. T. 35, 84 W. 
R. 316; 50 J. P. 824, Olarapedsv: Commercial Union 
Association, (1883) 82 W. R. (Eng) 262, referred to 
Nanptas THAKERSEY t: Bank oF Bomar, 1] Bom. 
L. R. 923 _ 
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——Practice—Point of law raised in second 
appeal—Right of party who had not appcalec to 
attack—Findings of first appellate Court on cross- 
objections ‘ E99 
Defendants claiming cash instead of sharo 
—Right of plaintiff to get all the property 786 
Defendant cannot make o new cass in 











appeal 164 
— Objection not raised before the first Oourt 
cannot be raised ata later stage 723 





—Snit for possession of house—Allegetion 

' that defendant became owner of house under a 
fraudulent decree—Special prayer to set aside the 
decree not made—General prayer for any ather 
relief —Maintainability of suit 

Suit for possession—Prayer for further 








relief—Right to enforce lien by subsequent por 
chaser—Practice 4 1077 
—Undue influence—Fraud 495 
Pledge, power of 652 
Police Report, meaning of 1025 


Possession, sult for—8uit by landlo-d — 
Term of lease granted by landlord yet outstanding — 
Suit for possession against stranger, whether man- 
tainable. ; ' 

The elementary rule of law is thata plaintiff who 
< peeks possession must show that at the dato of 
suit he was entitled to possession. i 

Ramanathan Chetty v. Pulikutti, 21 M. 288, refer- 
red to. ` 

A landlord is not entitled to maintain a snit for pos- 
session against strangers where the property has been 
leased and there is an outstanding term in the lsasco. 


MOLAMAL ILLOTH KRISHNAN NaMBUDRI v. SECRETARY . 


or Brate, 19 M. L. J. 847; 5 AL L. T. 213 30 
s Meaning of 359, 652 
of more than one person—Possession to 
be considered with person having title. 

As soon asa porsonis entitled to possessior and 














entors in the assertion of that possession, or vhich - 


is exactly the same thing, any other person enters by 
command ofthat lawful owner, so entitled to posses- 
sion, the law immediately vests the actual posasssion 
in the person who so enters. If there are two per- 
sons in a field, each asserting’ that the field is his, 
and each doing some act in the assertion cf the 
right of possession, the person who has tlie title is to 
be considered as in actual possession. i 
Dictum of Maule J, in Jores v. Chapman, 2 Ex 803 ; 
76 R. R 794, followed BIDHUMUKHI DASI v JITINDRA 
Narta, 10 0. L. J. 527 : 44 


———Suit for—Declaration for .cancelation 
of a document when not necessary—-Relief g-anited 
without appeal—Sale— Suit against trespasser. 

A plaintiff's claim for possession of his preperty 
against a trespasser cannot be defeated simply en tho 
ground that he has parted with his proprietary right 





therein, when the’ alienee 18 neither a party to that ` 


case nor has he ever exercised his dominion cver it 
within 12 years and is not in its possession. 

A person is not bound to sue for cancelling a daed as 

, long as no attempt is made to enforce it against him. 

Where an omission to grant a relief is a mere slip 
of the pen, it can be decreed on further eppeal 
although no appeal therefor has been preferred against 
the decree of the First Court. BISHEN BINGH v. 
Narav, 93 P. W. R. 1909; 83 P. L. B. 1909 892 
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Practice. See PLEADING. ik 
- Administrative circular of a District 
Magistrate prohibiting uncertificated- pleaders 
from practising in the Oriminal Courts of, the Dis- 
tfict—Procedure for aggrieved party 876 
contrary to law cannot be salon 

. 

















Criminal Appeal—Disposal of appeal® 
without giving appellant’s pleader reasonable Op- e 
portunity of being heard in support of it . 7 e 
—_— Conrt framing issnes but omitting to take 
evidence and decide them ` 553 
Court should write adequate indgmot 

















Criminal law—Conviction—Magistrato 
convicting accused not according to his own con- 
science—Conviction bad ` 








Compensation—Considerations ‘to bo 
borne in mind—Yalnation on basis of rental—Sepa- 
rate valyation of land and materials—Surplus land 
— Inquiry by Acquisition Officer—Duty of pleaders 
appearing— Evidence—Proof 278 


Guardian of minor—Powers of Court 
to appoint guardian or to take evidence—Person 
not mentioned in application may be appointed— 
Opportunity to give evidence 603 











Incompetency of Division Bench to ro- 
open questions decided by a single Bench in the 
order of reference to a Division Bench 1006 


——Misjoinder of -parties—Objection when 
to be taken—Misjoinder of cause of action—Mis- 
joinder not affecting merité—Ploading 
—— — Second; appeul—Misjoinder of parties 
and causes of action—Amendment of plains 600 
——FEffect of not taking a point. in the 
grounds of second appeal 1118 
——-———— Point taken in appeal, bat nos referred 
to by lower appellate Court—Power of Court in 
second appeal to consider tho ovidence on tho 
point 1143 
= —— Partnership assets recovered by the 
exertions of golicitor—Solicitor’s prior lien for costs 
on such assets—Assets in the hands of receiver— 
Creditor of partnership should not obtain execution 
_ against such assets—Proper conrse to obtain a 
charging order 135. 
——— Privy Conncil Appeal—Application to 
High Court—Abatement of appeal . 456 
Award of compensation by a Divisional 
First Class Magistrate—Powers of revision by Dis- 
trict Magistrate—Jurisdiction—Revision by Dis- 
trict Magistrate of an order of discharge 399 
——— Prosecution witnesses not named origin- 
ally, whether can be examined after charge and 
after statement of accused 268 
—_——- Presumption—Witness examined before 
_ Committing Magistrate but his cross-examination by 
defence reserved —Witness should be produced for 
cross-examination by defence before the Sessions 
Court— Procedure 273 
Sanction to prosecyte—Principle—Con- 
siderations—Affiidavit in support of application— 
Cross-examination on affidavit 273 
— Several persons tried together #nd fined 
on similar facts—Chief Coutrt’s power to deal with 
all the fines on the application of one perso» 6 PJ 
————— Right of convicted person to qgpy of pin. 
seedings. A 
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A convicted person is entitled to. a copy of ‘the 
proceeding in the Magistrate’s summary Eegister; 


ec Rax v. Eatprror, 9 P. R. 1909 On; 30 P. W. R. - 
1903 Cr. 


', GII 
~e — Administration snit—Application to be 


130 


on 


“+, -made a party—What the applicant must shew 





Third party directions—Princ:. 


which a Court will isaue—One question tdentical as ~ 


betioeen the 

“—Prosedure. a 

The general principle on whiohe Court will issue 
third party directionsis (1) that there must be a clear 
case of.contribution or indemnity from the thirc party, 
(2) that allthe dispates arising ont of a transaction 
as between the plaintiffs and defendants and between 
the dofondants and a third party can be triod and 
settled in ono action, and (3) that in cases of contract 
and anb-contract ië must appear that the cmtract 
between the plaintiff and the defondant has boen 
imported into the contract botween the dofendants 


parties to the action and the third party 


-‘and the third parties. 


“AND Co., 11 Bow. L. R. 1056 


Therefore, where the ascertainment of the torms 
of the contract, which exists between the defendants 
and the third parties, requires a preliminary issue 
to be tried, the Court should rofuse to exercise its 
discretion to issue third party directions, nor can the 
Court give such directions, under the rules now in 
force. even if there is one qnestion in the action 
which is identical as between the plainti and 
defendant and as between the, defendant and the 
third party. Granaw ann Co. v, CHUNILAL an 


a parte after 





~—~Evidence—Kzamination of 
the arguments are finished. : 
“Ib is unjustifiable procedure on the pars of a 
Court to examine a party after arguments on 
the caso have been heard with reference to a 
clear statement which was made by him on &-pre- 
vions occasion SARDAR BALWANT SINGH v. SARDAR 
KIRPAT, SINGH, 48 P. W. R. 1909; 2 P, L. R. 1909 
: f 632 
—Indiso1 iminate attacks on police 


officers 
not justified by record deprecated. 

The practice of making indiscriminnte attacks 
upon police servants, in criminal cases under cir- 
cumstances in which they are unable to cCefend 
themselves, especially when such attacks are not 
justified by the record, cannot be too strongly de- 
precated. EMPEROR v. Harnama, 15 P. R. 1909 Or; 
87 P. W. R. 1909, Cr. - - f B64 


— Limitation Act (XV of 1877), Sch. I, 
arts. 119, 127 and 144—New pleas tn second appeal. 
- The appellant cannot be allowed to raise in scond 
appeal new pleas of limitation which iryvolyo 
decisions of new questions of fact. . 4 
Article 119 of the Limitation Act has no application 
to a suit for possession. _ : 
Jagannath Prasad Gupta v. Runjit Singh, 25 0. 
354,-Felaga Mangamma v. Bandiamud$ Veerayna, 80 
M. 303; 2 M. L, T. 178; 17 M. L. J. 182, referrel to, 








GENERAL INDEX. 


Practice—concld. -> 


Appavu MANIGABAN t. MorHosawall Pirta, 6 M. bL T` 





262 1167 
—— Wrong practice does not become right 
through age. 


“Per Fox, 0. J.—A wrong practice cannot become a 
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Cours is not in conformity with what the Legislature 
has “aid “down 16 must be altered and a practice in 
confcrmity with law adopted. PERCHIAPPA CHErTY 
v. PoKrn, 5 L. B. R. 94 F.B. 289 


Pre~xemption. See PUNJAB PRE-EMPTION ACT. 
= ——————Custom—Right by reason of re- 
, latzonship—Punjab Pre-emption Act (IT of 1905), ss. 
2 (3), 12 (a), 28, 29—Limitation Act (XT of 1877), 
; Sch. I, arts. 10, 120. os 
Th» plaiatiffs brought 16 suits of pre-emption 
on 18h April 1906 and claimed preferential right of - 
pre-enption by reason of their relationship to the 
vendcr The sales, it was alleged, took place in all 
cases save ono in December 1900 when mutation of 
names was effected in favour of tho vendees. In one 
case mutation was not offected till February 1903. 
Tt waz pleaded that the plaintiffs had no preforential 
right, and if they had, the suits were barred by 
hmitazion: HA. 
` Helt, that the right of tho plaintiffs, who woro 





remote collaterals of the vendors, (9 to 11 degrees 


removed), to inherit’ the property within the meaning 
of section 12 (a) of the Pnnjab Pre-emption Aot must 
be enquired into. . 

Held, alao, that as the plaintiffa had a right to sue 
before the-commencement of the Punjab Pre-omption, 
Act, 1905, within the meaning of section 28, their 
suits could not be held time-barred under section 29, 
The crders of mutation wero passed in December 
1960 and February 1908, but there was no finding 
whethar the sales were effected at an earlier date. If 
the sales were effected before 11th May, 1899, that is, 
more shan 6 years before the Pro-emption „Aot came 
into fcrco, the suits had become time-barred under 
article 120 of the second Schedule of the Limitation 
Act aad plaintiffs could not avail themselves of the 
special extension of time for one year given by section 
28 of tae Act. > 

Thabaria v. Daya Ram, 143 P. R. 1907, 185 P. 
L. R. 1908, followed Abas Ali Shah v. Sher Zaman, 
22 P. E. 1908, 122 P.L R. 1908, 48 P. W. B. 1908, on 
this pcint not followed. | 

Surta v Fatteh Chand, 17 P. R. 1908 (F. B.); 168 
P L. R. 1908 (F. B.), 18 P. W. R. 1908, referred to. . 
Gur MURAMMAD v. Faqir MUHAMMAD Kaan, 98 P. L. 
R 1909; 91 P. W. R. 1909 : 935 
— ————_——Forecluatire of mortgage—Notice 

“to pesons having right of pre-emption, wher should 

be weuet—Oudh Laws Act (XVIII of 1876), 9s. 10, 

11, TB— FA reclosing a mortgage,” meaning of, 

A mortgagee, desirous of using the provisions of 
section; 10 and 11 of the Ondh Laws Act in order to 

e-guard himself against. future suit for pre-emption 
ah issue the notite: referred to ın section 10 eithor 


- atthe rime when he files hig suit for foreclosure, or 


with euch reasonable promptitude thereafter that 
the thee months’ grace allowed under section 13 
may expire before the decree absolute is passed. When 
such decree absolute has once been passed without 
the person possessing thé right of pre-emption having 
been allowed tho option given them by section 12, 
there has boen a completed transfer in violation of the 
said right of. pre-emption and aright to sane hag 
accrued in favour of persons possessing such rights 
with effect from the date of the passing of the decrce 
absolute The issue of a notice after the ssid date ig 


right pracitce through age and if the practice of a mot vali] under section 10 and oan have no legal effect 


, 
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on the period of limitation within which the pre- 
emptora are entitled to assort their rights by way of 
suit. 

Arjun Singh v. Pandit Iqbal Narain, 10 O. C. 374, 
referred to. g 

Tho expression “ foreclosing a mortgage,” in section 
10 of the Oudh Laws Act, refers to any such action on 
the part of the mortgagec ashas the legal offect of 
definitely putting the mortgagor to the option of eisher 
paying the mortgago debt within a specified dat» or 
suffering his right of redemption to be extinguisacd, 
Batul Begam v. Mansur Alı Khan, 24 A. 17 at p. 22; 
28 I. A. 248;.Reots amy. Lachhmin Prasad, 10 G. C. 
179, referred to. Raw BAHAE v, JANKI Prasan, 12 O. 
814 156 





— Limitation—Oral sale ef an un- 
divided share of land—Land leased by Governmeat— 

Stipulation in the lease contrary to the Pre-emption 

Act. : 

A suit based upon an oral sale, followed by mutation, 
of an undivided share of a joint holding, 13 governed 
by. article 120 and not art. 10 of Act XV of 1877 and 
is within time undor section 28 of the Punjab Pre- 
emption Act, II of 1905, if brought within one 
year after the passing of the said Act, where the sale 
had taken place before the commencement of the Act. 

Under the Punjab Pre-emption Act, the righs of 
pre-emption arises in respect of all sales of egri- 
cultural land; any stipulation to the contrary enred | 

` in the original lease granted by the Governmeni to 
the vendor cannot overrule the provisions of the said 
Act. GHULAM SARWAR r. Inani BAKHBH, 92 P.L R. 
1909, 124 P. W. R. 1909 973 


—, right Of—0orenant t» sell 
to co-sharer, validity of—“Proper sale price”, mecning 
of— Purchase with notice of covenant, invalid 
The plaintiff and the defendant No. 2 purchased n 

property which they partitioned by an agreement 

which at wen that any of the parties demrors of 
selling his share should sell to the othor party w_lling. 

to buy the same at “the proper sale price”, and that a 

sale to any body else would be invalid In breach of 

this covenant, defendant No. 2 sold his shane to 
defendant No. 1 for Rs. 400. The latter purchased with 
notice of the covenant. - 

Held, that the covenant was valid in law against 
the covenantor, and that the plaintifi’s right of pro- 
emption was enforceable. 

Nobin Chunder v. Nuwah Ali, b O. W. N. 848, 
and Tripoora Soonduree v, Juggernath, 24 W. R 321, 
distinguished. ` 

Haris Paik v. Jahuruddi, 2 O. W. N. 575 and 
Bimal Jati v. Biranja Kuar, 22 A. 288, referred to. 

The “proper sale price” in the covenant moart the 
market price and not the share of the purshaso 
money paid by the plaintiff and defendant No. 2 when 
they purchased it. The plaintiff must pay the pur- 
chase money mentioned in the sale-deed of defondant 
No 2 to defendant No 1. KATLIMUDDIN Bouyar Re- 
AZUDDIN AHNED, 10 O. L. J. 626, 14 0. W. N. 295 








743 
—— Ostensible mortgage—Pre-omp- 
tor’s right to prove sale IDI 











- Vendee acquiring status eqeal to 
that of pre-emptor subsequent to snstitution cf suit 
but before passing of decree—Whether plaintiffs right 
can be defeated—Nature of right—Principles go-ern- 
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Pre-emption—contd, -` DEE 


ing the relative rights of pre-emptor and vendge— 
_ Time which should be taken into consideration in 
comparing the relative rights. = 
Held—By the Full Court, (Rattigan, J., dissentfig). 
Tn o-suit for pre-emption, based on tho ground that 
at the date of sale the plaintiff pre-emptot was n 


-propretor in the village in which the property in suit” 


was situate and the vendee was not, the vendee can- 

not defeat the pro-emptor’s claim by showing that ho 

became a proprietor in that village, by gift or 
otherwise, after the date of the institutiofi of the suit 

but before the passing of the pre-emption decree. 

Sanwal Das v. Gur Parshad, 90 P. R. 1909, 4 Ind. 
Cas. 179; 159 P. W. R. 1909; relicd upon. : 

Per Clark, C. J.—A plaintift-pré-emptor loses his 
right if at timo of decree ho no longer possesses a right 
of pre-emption and also in the case whero the vendeo 
has transferred his rights to a porson against. whom 
plaintiff has no right of pro-emption.” 

Per Robertson, J.—Tho right of pre-omption is simply 
the right to havo one substituted for another pur- 
chaser in respect of the propérty claimed and the 


- plaintiff must. at the time of the suit, be able to show 


that by reason of his relation to the vendor, the pro- 
perty or the defendant, he has a right which is 
superior to any right the defendant may possess at 
that time eo 4 

The basis of docision in a pro-emption snit shonld 
be the relative strength of rights of pre-emption at 
the date of suit. s - 

Per Kensington, JT —A vendee cannot improve his 
position, so as to defeat a right of pre-emption against 
him, by anything which he does snbsequently- to. the 
date of sale. - 

Darehan Khan y Sohaura Mal, 124 P. B.- 1907; 48° 
P W. R.1907; 30 P. L. BR. 1907, not approved. A 

Per Rattigan, J.—The right of pre-emption isa right 
of a most exceptional and burdensome nature, and as 
it infringes npon the owner’s ordinary rights of dealing. 
with his property, it should not be decreed unless 
and until the claimant has conclusively established 
his right thereto. x 

This so-called right is not a right in property, (jus 
in re aliena) but merely a right to acquire property in 
ei defined circumstances (jus ad rem acquiren- 
dam). | ` 5 ` 

Dhani Nath v. Budhu, 186 P. R. 1894 ; Muhammad 
Ayub Khan v. Rure Khan, 95 P. R. 1901; 125 P. L. R. 
1901; Lashkari Mal y. Isher Singh, 94 P. R. 1902; 194 
P. L. R. 1802, relied npon. 

Tho claimant for pre-emption has no right, titlo or 
interest in the property sought to be pre-empted until 
he pays the amount which the Court decrees to be 
payable by him for its purchase. - 

At any time prior to decree, the claimant for pre- 
emption may lose his so-called right of pre-emption 
either becanao he has himself parted with the pro- 


perty by reason of the possession of which he claimod . 


that right, or because the original -vendee has 
transferred the property claimed toa person who 
has nghts of pre-emption in respect thereof either 
equal or superior to those of the claimant. — 

Atma Ram v. Devi Dyal, 49 P. R. 1901, 157 P. L. R. 
1901, Muhammad Ayub Khan v. Rure Khan, 95 P. R. 
1901; 125 P. L. R. 1901. Mahmud Khan v? Khuda 


1908; Partub Singh v. Fatta, 45 P. R. 1906; 120 P. L. 
1906, relied upon, ` 
e 


Bakhsh, 26 P. R. 1908; 145 P. L. R. 1909; 89 P. W. * 


- perty | 
= pre-emptor’s right. 
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< The right of pre-emption is in reality a righi by which 
‘the claimant has to substitute himself for the original 
vepdee. It isa right to acquire, property in -prefer- 

The pbject of the Jaw in recognising this right is" to 
retain property in the hands of. persons who are more 
or leas intima’ 
naturally desire to keep’ out strangers. 

So long as a plaintiff who claims pre-emption can . 
assert thaf he has a more intimate connection with 
the property than the vendee, the law gives him the 


_ exceptional privilege of compelling the latter to 


_ means eqanlity with him as rega 


transfer the property to him. But in order to obtain 
this privilege, he must be in a position to satisfy tho 
Court, at the time when tt ia proceeding lo pass ifs de- 
cree, that “he does actually stand in this singularly 
privileged position with regard to tho property. 

The very object and the Tavis of the pre-emptive 
right is to prevent the” introduction of strangere,» 18 
co-sharers in the property, and in its vory. concop- 
tion and natnre, it is a “transiont right.” i 

_ Rajjow. Talman, 5 A. 180; Faqìr Ali Shah v. Ram ` 


Kishen, 198 P. R. 1907 (F. B.); 84 P. W. R. 1907, re- - 


-licd upon. f ; 
Por Shah Din, J—Equality with the pre-emptor - 


g rds the'right of 
purchasing the property in dispute, and this right exists 
and can Only exist, at the time when the sale is made 
and at no later period, 
of a corresponding obligation whioh is imposed by law 
npon the vendor to offer hia property, before actual 
gale, to a person having a right of pre-emption in res- 
pect of it. . | à . 
“Tt after the sale the vendee acquires other pro- ` 
perty. whether before or after tho institntion of the 
mit for ;pro-emption against hini, such acquisition 
caimot relate back tothe time when the galo of the 
proporty in dispute was mado in his favour and he 
cannot be'rightly considered, by reason of such gub- 
sequent acquisition, 
equal purchaso with the pre-emptor qua tho pro- 
gold tohim by the vendor in violation of the 


In comparing the rights, inter se, of the pro-emptor 


- and the vendee in regard to the salein dispute, the 


point of time to bo regarded is the date when the - 
sale in question took place and not any laler date. 
Under the Punjab Pre-emption Act, a pre-emptor’s_ 
“sange of action arises when n sale is made in viola-: 
tiow of his rights.” In all cases in which a canse 
of action is woll-founded under the Act,’ with refer- 
once to ‘the state of things which existed at tho 
time of sale, that caxse of actton, viewed as a valid 
ground of claim, cannot be lost or affected by reason 
of a new circumstance coming into existenco after 
the salo. , : F 
Junky Perahad v. Ishar Das, 21 A. 374; Sakina Bibi 
y. Amiran, 10 A. 472; Ram Gopal y. Piri Lal, 21 A. 
441, dissonted from. x wi “I < 
Whero A, a strangor in tho village, purchases land 
in respect of which. both B and O have equal 
of pre-emption, a suit for 
prepmption is brought in respect of that land - 


by B b A, tho latter (A) re-sells the 
land to 0, the former's (Bs) suit must fail against, 
both A and C. The reason of the rule is that the 


of pre- 


secon® vendeo O had an independent right 
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tely connected with it and who very = 


and it implies the existence | 


to have acquired a right of - 
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“emption as against A in respect of the subject of salo 


which was equal to that of B at the -time when the - 
sale took place in favour of A, and that the re-sale by 
A to C was made in recognition of O’s pre-existing 
right of pre-emption. 

_ Amirullah Shah v. Tabe Huteain, 188 P. R. 1884; 
-Mahtab-ud-Din v. Karam Jlaht,73 P. R. 1898; Serh 


‘Mal y. Hukam Singh, 20 A. 100. DHANNA SINGH v. 


GUHBAKHSE S81xau, 91, P. R. 1909; 161 P. W. R. 1909, 
148 P. L. B. 1909 "F. C. 337 
—— Fendee required to satisfy pro- 
wiso to 8. 11 in order to defeat the claims of a pre- 
emptor belonging to an agricultural tribe—Punjab. 

Pre-emption Act (II of 1905), s3. 11 and 12. 

Under the Pre-emption Act a vendeo must satisfy 
‘tho requirements of proviso to section 11 in order fo 
defeat tho claims of « pre-emptor belonging to an agri- 
cultural trike. a, 

Thakur Dus v. Sehatea Singh, 50 P. W. R.1908;23 | 
P. B. 1908; 123 P. L. R. 1908, followed. 

Surta v. Fateh Chand, 18 P. W. R. 1908 ; 17 P. R. - 
1108 ; 153 P. R. 1908, referred to, Devi Das ~. BADA, 
80 P. W. R. 1909; 60 P. L. R. 1909 481 


= - Bale of village, land within Mu- 
nicipal limits for bulding purposes —Right of pre 

emption—Punjab Land Alienation Act (I of 1900), 
. ‘bs. 2 (8), Aand 24—Punjab Pre-emption (Act II of 

19086), -58. 3 (1) and 21. 

Tho Punjab Government Notification No. 84 of 
14th May, 1902, issued under section 24 of tho 
Punjab Alienation of Land Act (I of 1900), simply 
bars the operation of section 21 of the Punjab Pre- 











_ emption Act II of 1905, but does in no way affect the 


provisions of section 4 of Act T of 1900 as well as the 


` provisions of Act IT of -1905 relating to the exercise 


of the right of pre-emption over agricultural land. 
The mere fact that land has been sold for build: 
ing purposes does not affect the right of a pre-emptor 
in respect of agricultural land, -if the pre-emptor -is 
otherwise entitled to tho right. KANTI NARAIN v. 
SYED SARDAR SHAH, 61 P. W. R. 1909; 7 P. L. R. 1909 
5 - -- 551 
—— —__—- Wajib-ul-arz— Hissadar— Ac- 
tual co-sharer—Here record of name in the Khewat— 
. Right to pre-empt. soo - 
Where a tcajib-ul arz gives a right of pre-emption 
toa hivadar, the right extends to the actual co- 
sharer in the village. The mere record of-a person’s 
name in the khewat does not give him a right to 
pre-ompt. 
A daughter-in-law, whose name is recorded in the 
Lewat in respect of a -amindari, which formed tho 
joint property of her father-in-law and his brother, is 





not a co-sharer within the meaning of tho 10aj1b- 
4 


PARBATI v. BHAWANI SINGH 
‘Wajib-al-ars “ Malikan deh” 
meaning of —Partition—No new Wajib-ul-arz prepar- 
ed—Co-sharer in the village but in -another mahal 
cannot pre-empt. 
_ A village prior to 1888 consisted of one mihal which 
was divided in ‘hoks and patfis. In 1888 the village 
was partitioned into several mahals. No new wajib- 
ulaz was prepared at the partition. The wajib-ul-ars 
prepared prior to partition contained the following 
provisions: “If any co-sharer in any patti wishes to 
transfer his property then hoshall do £0 firat of all 
to his co-sharer in the khata, next to. the proprietors of 


ul-arz. 








|] 


. we 
. 
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_ the patti after that to the proprietors of the village 
(Halikan deh). The Chapter in which the clause re- 
lating to pre-emption. existed was headed “ Haquq 
Iissadaran bakhudha” (rights of co-sharers iater e2): 

Held, that the words “ malikan deh ” bear the seme 

meaning as the words “hiseadararx deh”: The words 
“ co-sharersas among themselves,” which stand in the 
heading of the Chapter, bind the meaning of the wards 
“mahkan deh” to proprictors who are co-sharers with 
n vendor, between whom and tho vondor there is a 
common bond. Therefore, a porson who is nca 
co-sharer with the vendor in the same mahal, canrot, 
under the twa,ib-w-arz, pre-empt, although he is a 
co-sharer-in the village, Janki v. am Partab Singh, 
28 A 286; 2A.L. J. 833; (1906) A. W.N 5; 
Sardar Singh v, Ijas Husain Khan, 28 A. 614; A. 
W. N. (1806) 184; Govind Ram v. Masiahul-ch 
Khan; 29 A. 295, 4A. L. J. 137 A. W.N (1907)39, cis- 
tinguished Dilgunjan Singh v. Kalka Singh, 22A 1, 
roferred to. SAHIB ATI v. Musammat Farsa Boor, 32 
A. 68;86 A. L. J. 658 : {38 
Sait against n benamidar—Real 
owner made party—Nature of suit not changedt— 
Eatoppel—Inteutiou an essential element—Bena ni 
purchase—Real owner not estopped against pre- 
emptor 

Presumption—Evidence—Pedigree tablo pre- 
pared at Settlement—Circumstances to show that 
parties are descended from common ancestor 549 

— tm Occupancy rights—Successien 
—Oommon ancestor, occupation by 

i Unlawful assembly — Riot — 

Common object—Conduct 
—— ——— of ownership—tLong pæ- 

` seasion-_Burden of proof—Entry in settlement r2- 

gister, dffect of—Declaration of title 1079 

——— Tama Will not_ forthcoming — Pra- 
sumption of destruction of revocation: 1164 
Principal and factor—Lien 561 
—— and agent—Agontemploying com- 
petent sub-agent—Liability of agent or sub-agert 
for delay and negligence I r60 
m Power of agoni to refer diz- 

pates td arbitration—Export business, essentiale cf 
—Validity of sabmission 1151 
o_o —— Benam: transaction—Morr. 
gage—Irregular account between the ies— 
Running account—Limitation—Finding that ac 
count is too irregular 960 























Contractor employed by 
agent to do work for principal—Payment for wor= 
done to agent by principal for contractor—Con 
tractor’s right to sue agent 902 
-——— ~ Pakki adat agency—Puy, 
ment of Commission, effect of —Liability of master fo~ 
fraud of servant—Sudden dishonesty of qualified and 
tried agent—Liability of principal—Accounts, suit fo- 
—Warehouseman pledging goods deposited and getting 
them back— QOuoner’s right to ask for a general accoun: 
of dealings from pledgee. 
The-rule of English Law that payment of commis- 
sion is conclusive proof of the existence, to a’ certain 
extent, of the relation of principal and agent, does 





not apply with the same force to pakk: adut dealmgr 


in’ Bombay. 

Armstrong v. Stokes, (1872) L I 7 Q. B. 680;41 L 
J, Q. B. 253: £6 L. T. 872; 21 W. R. 52, Bhaguandae 
v. Kany: Devji, 7 Bom. L. R. 611, referred tà, 
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Principal and agent-—conola., ` ~e% 


A master is linble for ithe fraud of his own 
servant committed in the ordinary course of -his 
business. $ 

‘Ifa principal employs an agent to keep him in. 
formed, and that agent is thoroughly competent, 
and might have ‘kept him informed, but in fraud of e 
his principal and in violation of kis dnty, keeps back” 


information which he has, the principal is not affected $, 


with the knowledgo of hia agents. In all large busi- 
nesses, employors must repose confidenco in varying 
degroein their enbordinatea; and where a principal has 
employed qualified agents, who have for years served 
him well and have given him no cause‘at all- for 
angpicion, the sudden dishonesty of one of them ought 
not to be imputable to the principal, becausé, it could 
not have been foreseen by him. $ 

| Colev North, Western Bank, (1875) I. R. 10 0. P. 
824, not applied. . 5 

Where a warohouseman pledges goods entrusted 
to him with another and gets them back, the real 
owner of the goods can follow them or their proceeds 
as far as the pledgoris concerned. But he can- 
not suefor a sort of general account from first -to 
last of all dealings between the pledgor and the 
pledgee. His proper remedy is to get w 
decree against the pledgorand to have it executed 
against his assets. 5 l 

Foster v, Stewart, (1814) 3 M. aud 8. 191; 15 R. R. 
482, disutingished. NANDLAL THAEERSEY v. BANK OF 
Bousay, 11 Bow. L. R 926 ~- 652 
—— —__ Pillage community authoriz- 

ing members to pay debts—Implied authority to make 

acknowledgments and enter into fresh contracts. 

A resolution whereby the members of a village 
community empower certain members to bind them’ 
by the latter’s actions includes an authority “to 
make acknowledgments and enter into fresh contracts 
on their behalf. Szsuan Parrar v. VEERA RaGHava 
Partan, 19 M. L. J. 872; 82-M. 284; 5 M. L. T. 351 38 


Priority—Title—Purchaser at sale tn emecution of . 


rent decree— Purchaser at sale in execution of mort- 

gage-decree of partition of taluq—Eneumbrance, an~ 

nulment of—Bengal Tenancy Act (VIII of 1885), s. 

167—Eotoppel by conduct. , £ 

Tho purchaser of a durpatni talug attho sale in 
execution of tho landlord’s claim for rent acquires a 
title to the whole talug preferential to that which 
a mortgagee by his purchase in execution of his 
mortgage degree acquires im portions: of the 
talng. The former can recover the full rents from 
the tenants. ` : 

Gopi Nath Mahapatro v, Kashi Nath Beg, 1 Ind. 
Oas. 35; 13 C. W. N. 412; 9 C. L. J. 284, followed. 

The defendant claimed to hold’ encumbrances but 
she had disputed the right of the plaintiff, the 
parchaser of an ontiro durpa/nt taluq under a salo 
for arrears of rent and thus had donied the plaintiffs 
right to issue a noticeto annul the encumbrances, 
In consequence, the plaintiff was involved in liti- 
gation to prove her title, which was not conciInded 
til! December 12, 196, and the notice was served 
within n year of that date. Š a 

Held, that, as in consequence of the conduct of the 
defendant the title of tho plaintiff was not. finally 
determined till long after the date pf the plaintiffs 
purchase, the dofondant having raised the dispute 
and cansed the delay cannot in equity be @Mloweg 

4 
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now to say thatthe titlé under which the plaintiff 
claimed to issue the notice was perfected, for the pur- 
posgs of section 167 of the Bengal Tenancy Act, on the 
dat& of the plaimtiff’s purchasco. TAIBATANRS8A_v. 
PRAVABATI Dasr, 10C L.J 640 


e è . 

-Privy Council Appeal—Securty for costa— 
Haigh Coit Rules, Appellate side, Part IT, Crap. IV, 
Rule XX—Government Promissory Notes — Market 
value. ‘ 

When the security to be given by an applicant 
for leave to appeal to the Privy Council corsists of 
Government Securities, the market-value of such 
securities must be Rs 4,000 on the date of their 
deposit. CHUTTERPUT BINGH v. MAHARAJ BAHADUR, 
90. L. 3.659 





——- Stay of erecution—Appli- 
cation for stay of execution before grant of certificate 

— Chol’ Procedure Code (Act F of 1908), Order 16, 

Rule 18 (2) (c)- 

The High Court can stay execution of ite decree 
pending appeal to the Privy Council only atter the 
grant of a certificate for the admission of the appeal. , 

S. AL. Bibi Jarao Kumari v Gopi Chand Botkra, 5 C. 
W N 562, followed. ‘ 

Dame Janbai v. Sale Mahomed, 19 B. 10, dssented 
from: Venkata Reppr v. OBALA REDDI, 6M L T. 
809; 20 ML L. J. 140 106 
Ouatom governing rights of 

parties— Question of fact—Ooncurient decisions in 

India. | - 

The existence of a custom governing tha rights 
of parties, is a qnestion of fact; and when as 
to that quostion the Courts in India ccnonrred 
in their judgment, the Prvy Council decined to 








interfere. MUHAMMAD Kamit v. Latiaz FATIMA, 10 
C. L 4. 297, 11 Box L. R.1210,14C W.H 59; 31 
A. 567, 19 M. L. J. 697 P. C. 457 


gak 








——— Application to High Court— 

Alatement of appeal—Practice. 

After tho final admission of an appeal to the Privy 
Council but before the transcript of tho recor] is sent 
to England, the defendant respondent made an-applica- 
tion to the High Conrt that the appeal may bo direct- 
edto be takenoff the file.on the ground that as he has 
become a Sovereign Prince in the meantime, the 
appeal can no longer be prosecuted against him 

Held, that the High Court is competent to deal 
with the application. But the application was sent 
to the Judicial Committee to be dealt witt, with a 
report that the facts stated ım the petition ire well 











founded SAMARENDRA OHANDRA DEB v. BIRENDRA 
KisHorr, 100 L J.'380 456 
——— Death of par ty—Application 


‘for substitution—Limttation— Onil Procedire Code 

(Act F of 1908), O XXII. 

After an appeal has been finally admitted, before - 
the tranacript of the record is transmitted to England, 
the High Court has jurisdiction over the appeal and 
can direct substitution of the legal representatives 
of the deceasod parties to the appeal. 

Order 22 of the Civil Procedure Code, 1906, las no 
application to appéals to His Majesty in Council, and, 
thergfore, no question of limitation arses in an 
application for such substitution. JADUNANCAN Koer 
1. BAMJIBAN LaL, 10 C. L. J. 381 454 

———— Special leave— Appoint- 

menfof Receiver—Jurisdiction of High Court 452 

> . 
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—— Order of remand-— Final 


order” : 459 
g >—— Security— Extension of 
time 919 





Practice—Concurs ent 
finding of fact. 

A concurrent finding of the lower Conrts though 
not absolutely binding on the Privy Council, is en- 
titled to the greatest weight. PARBATI KUNWAR v. 
Rani ÜHANDARPAL KUNWAR, 10 0. fi: J. 216; 18 0. W. 
N 1073;6 A. L. J. 767,11 Bow. L R. 890, 12 O. 0, 
804, 81 A. 457; 19 M. L. J. 605_ 25 P. C. 
Probate and Administration Act 


_ (V of 1881), 88. 3, 4 1064 
—— —— 8.4 483 
—— = 6.23 1064 
——_ -—_—. s8. 59 1046 

< 8.77 1064 





Procedure. See Practice 

Professional misconduct—Pleader sug- 
gesting a theory not supported by the record—De- 
famatory statement—Privilege , 176 

———— Pleader- Inquiry—B8t rict 
proof necessary 266 





—— Vakil, sending false notice 
for a olient . 1072 

Promissory-note—Bond—Covenant by 
creditor not to sue on “original notes forming the 
consideration of an instrnment—Condition render- 
ing obligation void— Agreement 


Provincial Insolvency Act (III of 
1907), S. 15 (1)—“‘Any other suficient canse” 
—Applicant “able to pay his debts” —Courts’ power to 
dismiss partition. 

Section 15 of the Insolvency Act confers very wide 
powers upon Court and authorises it for “any sufti- 
cient cause ” to dismiss the petition for a declaration 
of insolvency. The fact that the applicant ig able to 
pay off his debts is a sufficient causo for the dismiasal 
of his petition. Ram NIHORA v. RAM Roe 
— —_ S. 16 (2) (a) 145 
S. 16 (4) 145 
—— Small Cause Courts Act 

(IK of 1887), ss. 16, 27;32and Sch. 

II, cls. 4 and 3 I—Swit to recove: share of pro- 

duce of immovable property lawfully collected by 

dejendant—Decree of Cowt invested with the juria- 
duction of Small Cause Court 18 final—Appeal heard 
scithout jurrsdiction—No objection to appeal taken by 
the opposite party—Conduct of parties—Jurisdiction, 

Plaintiff sued defendants for recovery of Rs. 12-11-6 
representing his sharo in the produce of certain 
immovable property which was collected and lay- 
fully received by defendant No 1 and which it wag 
his duty to pay to the plaintiff - 

Held, that the suit being for money had and re- 
ceived to the plaintiff’s use is cognizable by the Court 
of Small Causes. 

Damodar Gopal Dikshit v. Chixtaman Balkrishna 
Karve,17 B 42,followed. ' aes 

It does not fall under clause (4), Schedule 2 of Act 
IX of 1887, in that itis nota stit for possession of 
immovable property or for recovéry of an interest in 
such property, nor does it fall within’ clanse (81), be- 
cause it is not alleged that the produce was unlawfully 
received by the defendant No. 1. i ma 

Tho suit in this case was filedin and disposed of in 








~ e 
` . 
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favour of the defendants by the Subordinate Judge - 


invested with the jurisdiction of a Judge ofthe Court 
of Small Canses. On appeal the District Judge 
passed a decree in favour of the plaintiff. Defendant 
No. ] appealed to the High Court on the ground that 
the decree of the Subordinate Judge was, final under 
section 27 of the Provincial Small Cause Courts Act 
and that the District Judge, 
without jurisdiction in hearing an appeal therefrom.” 


The respondent (plaintiff) contended that as the” 
defendants had not objected to the jurisdiction of the- 
District Judge in appeal it was too late for them new, . 


by reagon of the conduct of the parties, to take who 


point that there was no appeal fromthe decree of + 


tho Subordinate Judge : 
' Held, that the District’ Judge had no jurisdiction 
to hear the appeal and that the conduct of. the parties 
-could not give him jurisdiction. No amount of consent 
could confer jurisdiction where no jurisdiction oxisied. 
Ledyard v. Bull, 18 I. A. 184; 9 A. 191, Minakshi 
Naidoo v, Subramantya Sastri, 14 I. A. 160, 11M. 
26, followed.- MAHARANA SHRI DAVLATSINGHJI ~. 
~ Kaacsar Hasir Mon, 11 Box, L. R. 1830 830 
———— 88. 27, 32 830 
- Sch. II, arts. 44 31 830 
- art. 8—Jurisdiction — 

Suit jor rent of land. S 




















A Smal) Cause Oonrt has no jurisdiction to entertain . 


. a suit for arrears of rent of land ùnder clause 8 of 
Schedule II of the Provincial Small Oanse Courts Act 
and the Court could not have jurisdiction to try 
such a suit merely because no objection was taken b 
the parties. KADIR Bax v Isamu MISTRY 3 

art, 8—Stall isa honse 


suit for house-rent—Small 











— Brut Jor stall-rent is a 
Oause suit, 
A stall ina market is a house or part of a house 


` and a suit to recover rent for the ocoupation of a. 


stall isasuit forthe recovery of honuse-rent within 
the meaning of clause 8 of Schedule II of the Pro: 
yincial Small Oange Courts Act and is, therefore, cog- 
nizable by a Court of Small Causes, 

. Damel v. Coulsting, 7 M. and G. 122, 8 Scott (x. r.) 
949 ; 1 Lutw. Reg. Cas. 280; Barr. and Arn. 880 ; 14 
L. J. C. P. 170; 9 Jur. 258, relied upon. Naa Kan v. Mi 
Mya, U.B. B. 1907-09, Pro. Suart 0.0.2.5 822 
— ——.art. 31—S8uit for ac- 

count —Suit for specific items of money alleged to be. 

. due from an agent 13 not a suit for account. : 

A suit for specific items of money die from the ds- 
fendant is not n “suit for account” within the 
meaning ofthat term in article 31, ‘Schedule II, of 





the Provincial Small Cause Courts Act, even though ` 


the accounts have to be looked into for the decision 
_ of the suit. SANKARA REDDI r. ERRAMA ReDD, 19 M. 
L. J. 118 ý 618 
—— art. 31. 830 
— ~ art. 4 I — Decree for rent 
against joint tenants—Decres satisfied by one judg- 
ment-debtor—Burt for contribution, whether lies tn 
. Small Cause Court—Jurisdiction. 
< The parties to the suit were joint tenants of a 
certain holding. A decree was obtained against 
them for arrears of rent. Tho plaintiff paid the 
entire amount of decreein execution In a suit far 
contribution- Held, that the suit was excluded from 
the cognizance of the Court of Small Causes 





therefore, had acted . 
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Provincial Small Cause Courts Act 
~—coneld. ° E É ae ae 
by article 41,'Schedule- IT of the Provincial Small 
Cause Courts Act, IX of 1887. The Subordinate Judge - 
had, therefore, jurisdiction to try the suit.” THauE 


“ JAWAHIR SINGH v. THAKUR Jar KARAN BINGH 


9 
Punjap Courts Act (XVIII of 884) 
s. 9 (a) 852° - 
—— s8. 70 (I) (= 5 
‘ali lazi A 
El Lang Allenation Act -(1 of 


1900), ss. 2 (3), 4, 24 





551 

Land Revenue Act (XVII of 
1887), 8. 44 965 _ 
- s. III IOIG ` 


—— Municipal Act (XX of. 1891), 
ss. 42, 52, 54, 20 1—Octroi—Erzrtension of 
| Octroi limats—Goods outside the former limits—Objec- 
tion to the power of levying taw—Duty of Magistrate 
to enquire into—Mugistrate not to decide thether an _ 
“arrear due—Distinction between ‘due’ and ‘claimable’ . 
~—Rebates when allowed—Municrpal Accounts Code, 
8. 72. Eray 
Tt is beyond the power, i.e.; ultra vires, of a Com- 
mittee to levy octroi upon goods which were already 
outside the octroi zone but were brought, after 
extension of the octroi limits, within the zone. Such 
goods carinot be said to have been “ brought within 
the octroi limits for consumption or use therein”, 
within the meaning of section 42 of Act XX of 1891. 
When an application is made by a Municipal 
Committee under section 201 of Act XX of 1891, for 
recovering any arrears of any tax, the Magistrato, 
if the point is raised, must satisfy himself ,that the 
Committee applying to him is legally constituted and: _ 
thatthe amount claimed ia ‘claimable’ as a tax or 





. assessment legally imposed by ‘the Committee, t. e.; 


whether the claim is intra vires or ultra vires, although 
the Magistrate is not competent to enquire whether 
the amount claimed, under a tax duly and legally 
imposed and said to be in arrear, is due of not; the 
remedy as to that Jies.ander section 62 of the said 
Act. The word ‘due’ is distinguishable from tho 
word ‘claimable’. É ` 

Lalji v. Municipal Committee, Lahore, 1 P. R. 1891, 
followed. Si a KS 
. Obiter dictum. | a : 2 

-Under the wording of section 72 of. the Municipal 
Accounts Oode rebates for Octroi-paying godds are 
recoverable even if Octroi dues’ have not in fact been 
paid thereon. Kanara Lat v. Exprror, 109 P. L: R. 
1909; 23 P. W. R. 1909, Cr.; 102 P. R. 1910, Cr. 951 
— - 8s. 52, 54, 201- 





- - - 951. 
—— ———— ss, 92 (4), 145 —aiject 





of non-compliance with the provisions of 8. 92 (4)— 
Bye-law framed by Muntcipality not mentioning these . 
provisions and not forbidding erection toithin siz weeks’ 
~—Erection of building within sim weeks does not con- ~ 
- stitute infringement of bye-law—Promsions of s. 92 
(4), cannot be read into a bye-law. 
- Non-compliance with the provisions of the first 
part of sub-section -(4) of section 92 of the Punjab 
Municipal Act does not of itself make a person - 
criminally liable for the infringement of any bye- 
law framed by the Municipal Committee under ‘eo- 
tion 92; it only enables the- Committee to issue 


8 notice to him calling upon him to alter.or -demolfsh “9 - ae 


the building. - - e 


7 
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Punjab Municipal Act,—concll.- ii 
Where a bye-law, framed by the Municipa Com- 
mittee under section 92 does not ab all 0 it ob: 


ligatory on the person giving-to the Committee 
no of. his intention to erect or re-erect a buiding, 
to refrain from so erecting or’re-erecting with six 
weeks fedm the date of that notice, the erection or 
*re-erection of the building within six weeks frem the 
date of the notice does not constitute a breech, of 
the bye-law, such as would- entail .on the accused 
the penalty specified for the’ infringement >f -the 
bye-law. Py, Bi Da F 
The provisions of sub-section (4) of section 82 can- 
not be read into a bye-law which contains no mantion 
of these provisions. EMPEROR v. Dina NATE, B P. R. 
1909,.Cn. 4 86 


a 8,145 - 861 

— Pre~emptlion Act (II of 1905) 
s. 3(1) ` 551 
—_—_——— 935 


8. 2 47 

——— 88. 13, cl. (1), 

sub~cl. (7); 16, 17 and 18—Sale 3f two 
adjotning houses by one sale-deed—Pre-emptor’s house 
adjoining only one of the tao ‘houses sold—Pre-emp- 
tron extends only to one house— Adjacent,” seantng 
of—Nature and object of the right of pre-enrption— 
Primary and secondary right—-Pre-emptor’a right 
‘must exist prior to sale, at the date of sale, at the date 
of suit and at the date of decree—Vendee cannot 
improve his position simultaneously with or after sale 
— Right to acquire” and“ sale,” meanings. of, in 
3. 4 7 i . 


Held, by the Full Bench, (Chevis, J, dissenting), ` 


that when two houses, which adjoin ong another, are 
sold jointly by one gale-deed the right of pre-emption 
of the owner of a house, which adjoins anly one of the 
two houses sold, does not extend to both the houses 
sold, but only to the one which adjoins his house. 

Per Chatterji, J‘ Contiguity’? means contiguity in 
space and not othorwise. . 2 ` 

Per Rattigan, J—The word “adjacent” dces not 
‘primarily mean “adjoining.” Its primary meaning 
is “lying close to.” Therefore, whué the term “ ad- 
jacent” may be taken to mean “adjoining” in sec- 
tion 18 (1) (7), it should not be used in that restricted 
sense in all cases, as there may be cases where a per- 
son, whose immovable property is not actualy “ ad- 
joining,” may nevertheless be entitled to claim pre- 
‘emption under that sub-clause. ” f 


$ Per Ohevis, J—Whenever the right of pre-emption’ 


depends on contiguity, the plaintiff can pre-empt so 
much as lies ina ring fence adjoining his own pro- 


perty; he is only stopped when he comes to something. 


which is entirely cut off from his own property b 
reason of -property intervoning, which, whether it 
~ belongs to the vendor or to any one else, isnot in- 
cluded in tho sale-deed. Therefore, the plaintiff in 
this case could and should have sned to pre-empt both 
the houses, they being contiguous to one anotazer and 

one being contiguous to his own. SNP 

The word “ adjacent,” in section 18 clause C), sub- 
clause seventhly of the Punjab Pre-emption Act, means 
“ adjoining” and not “near to” or “ tying nar to.” 
Therefore, when a person seeks to pre-empt certain 
property by reason of being the owner of adjoining 
e propefty, he must claim the whole of such property 
so far as it adjoins, or, in other words, is not separat- 
“od from, his own—separated,'that is, by property not 
includedgin the sale-deed, : -7 
id -@ 
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Held, by the Full Court Robertson and Rattigan, JJ., 
dissenting), that where two adjoining houses are sold 
by one deed 'of sale and the owner of a- house, which 
adjoins one df the two houses thus sold, sues to pre- 
empt the one Which adjoins his house and to which 
his right-of pre-emptjon extends, the vendee cannot 
‘resist zhe plaintiff's claim on the ground that the other 
house not being subject to plaintift’s pre-emption, ho 
stands on equal footing with plaintiff by reason of his 
having become, under-the sale-deed, owner of the un- : 
pre-empted house on the date òf sale, Uttam Chand 
v. Lahor} Mal, 112 P. R. 1907; 75 P. W. R. 1907, ap- ` 
provec of. Bhagwan Das v. Mohan Lal, 25 A, 421, and 
Ram Zit Singh v. Narain Ra, 26 A.389; A. W.N. 
(1904), 68, dissented, from. Darehan Khan v, Sohaura 
Mal, 124 P. R. 1907; 48 P. W. R. 1907 ;3 P. L. R. 
1907, əverruled. 7 

Per Olark, O. J—A plaintiff must have a subsisting 
cause 3f action up to the time of the decreo. Tho 
possession of the property in which the right of pre- 
emption inheres is a part of his cause of action, and if 
he loses that property -either voluntarily or involun- 
tarily before decree, his suit must fail. A defendant, 
however, cannot defeat.such subsisting cause of action 
by subsequently acquiring property which would hato 
presented the causo of action of the plaintiff pre- 
omptcr arising, if it had been acquired, before the 
sale. A defendant (vendee): is not entitled to im- 
prove his condition after the causo of action has 
accru=d to the plaintiff (pre-emptor). 

A mle against the rights of a pre-emptor is an in- 
fringement of his right, and the vendee cannot, by an 
infringement of the pre-emptor’s right, create for 
liimeelf a weapon wherewith to defeat the pre-emp- 
tor’s right, he cannot by the samo deed, as violates 
the pre-emptor’s right, defeat the pre-emptor’s right, 
It makes no difference that the pre-emptor has not a 
right over the whole of the property purchased, if he 
has & right over part of it, then the sale has infringed 
that right and cannot be utilized to defeat that right. 

A person cannot be said to own property adjacent 

- to the property to be pre-empted, within the meaning 
of section 13 (1) 7 of the Pre-emption Act, when ho 
only ucquires that property simultaneously with the’ 
property to be pre-empted. A previous ownership ip < 

~necegzarily implied, and a person acquiring property 
simuLaneously is in no better position than a person 
acquiring property” subsequent to the’ pre-empted. 
He cannot use a portion of the property acquired as 
a stepping stone to acquire the rest of the property 
by pra-emption. i , 3 

Iti a well recognized principle of law that tho 
position of a plaintiff-pre-emptor is not the same as 
the pesition of a defendant-vendee. ` 

Per Reid, J—Thére is no’ distinction between the 

` position of the purchaser at the date of sale, at the 
date ef suit, and at the date of decree. His position 
at the date of sale governs the decision. i 

Per Robertson, J.—A right of pre-emption is not one 
which is to be held “ atero sanct.” ; 

Per Rattigan, J.—Tho right’ of pre-emption (1) 
comes into existence only after a sale has actually taken 
place; (2) is not a right in property (jus in re aliena); 
(8) ie not a right of forbidding an alienation. Itis a. 
right of substitution for the purchaser in respect of 
the property sold. ` ‘ . 

A >re-emptor must show that he has a subsisting 
cause of action, 4.6, a preferential right of purchasg 

F +S a; . 
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not only at the date of tho gale of the property in 
dispute, but also at-tlo time of the institution af the 
sult. 
' The object of the law of pre-emption is to keep ont 
strangers and the Courts should adjudicate not only 
with reference to the position of the pre-emptor, but 
algo of the vendee,.and if prior to suit, the latter has 
becn able to improve his position and appears in 
Court clothed with rights equal or superior to those 
of tho plaintiff, the claim should not be decreed 
simply because at the date of the sale the pre-eu-ptor 
was in a better position than the vendeo. 

The law of pre-emption is a very special branch of 

jurisprudenco and. it infringes at times. very 
‘hardly upon the right of an owner of property to sell 
that property to his best possible advantage. 
_ Per Bhah Din, J.—The right of pre-emption in ita 
ossence and inception is the privilege -of the first 
rofusal and as such exists and inheres in a determnate 
person antecedently to an actual sale. 

The primary object of the right is to “ forbidl an 
alienation,” in cases where it cannot be otherwise 
forbidden, by seriously hampering the owner's pewer 
of disposition by Inying down onerous conditions 
under which alone 1¢ can be exercised. 


_ The. primary or antecedent right of pre-em} tion 
exists before ani independently of on actual sals ; it 
inheres in a determinato person or persons, o`“, at 
all events, in a class of persons that can be ascer-ain- 
od, aud it is only when the primary right of the pre- 
emptor is infringéd by a salo in favour of a third 
porson that his secondary right of redress’ in the 
shape of claiming substitution of himself for the 
vondee arises. 

A right of pre-omption is as definite and palpasle a 
right, as any other legal right, though it is distinguish- 
able from many other rights in its peculiar charaster- 
istics. 3 

. Section 4 of the Punjab Pre-emption Act speak: not 
of the primary right of pre-emption, but of the second. 
nry right of pre-emption which accrues to a pre- 
ewptor after a sale has actually taken place. 

The words “right to acquire” in tho said section 
do not necessarily mean the right to acquire by way 


” . of substitution for a vendee after a sale has actually 


taken place, they can also mean the right to accuiro 
property in preference to other persons a8 socn as 
tho owner proposes to sell such property nnd, zon- 
formably to the procedure laid down in sectiors 16 
and 17 of the Act gives notice of the intended sue to 
the pre-emptor. 

The word “gale” in section 4 includes both a >on- 
templated and an actual sale. 

Sections 16 and 17 of the Pre-emption Act deal vith 
the right of pre-emption which inheres in certain per- 
sons before an actual gale. 

Section 18 contemplates the contingency of shat 
right being violated by a sale being made to a porson 
othor than the persons aforesaid and gives rise tc the 
secondary right, that is, the right of action. 

The word “pre-emptor ” also has two significations 
corresponding with the primary and the secondary 
right of pre-emption respectively. 

The question of priority as between the pre-omator 
nnd the vendes must be decided in advertence ta the. 
stato of things oxisting at the time of the sale and 
not at any later period, 


e 7 
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'. [Certain incidents of the institution of customary 
pro-emptiou in tho Punjab compared with tho inci- 


dents of pre-omption under the Muhammadan Law } 
Per Chatterji, J —(In making reference’ to the Full 
Bench)—A pre-emptor is bound to show that he Was 
clothed with the right at the date of sale ang also at 
that of suit and up to the time of the final decree. Ife 
he loses his right within the poriod mentioned above, 


whether by his own act or from causes beyond his °% 


contiol, his suit fails. 

The right of pre-emption in its essence is ‘one to 
take advantage of a contract of sale of immovable 
property between two other persons and to bo sub- 
stituted as vendeein place of the vendee in the con- 
tract. Itis a substantive ond primary right which 
is possessed by, or inheres in, the. pre-emptor. The 
right exists in a dormant state in the pro-emptor 
bejore the sale of the property, subject to pre-emption. 


‘takes place. Tt is a burden on property in respect of 


whigh pre-emption can be claimed. It isnot ajus in 
re aliena, but it is a jus ad rem alienam acquiorendum, 
It is not a right to or in property, but one to control 
the transfer of the property. It involves a restriction 
on the full rights of ownership by hampering the right 
of disposition in certain respect. 

Per Oheviz, J—(In making reference to the Full 
Bench)—The pre-emptor must prove a superiority 
existing from the moment prior to sale, to tho institu- 


> tion of suit 


The right of pre-emption doos not come into oxist- 
ence till a sale takes place. Sanwat Das v. Gur PAR- 











Hap, 90 P. R. 1909; 159 P- W R.1909 F.C. 179 
: ppg 11, I2. "481 
———— I2 (a) 935 

—— — s. I3cl. (|), sub- 

cl. (7) h 19 


————————— 8. 13 (1) cis. 5, 7— 
Pre-cmption—Sale of house property—Vendee and 
pre-emptor having common entrance—P)e-emptor hav- 
ing adjacent house also — Equal right, í 
Section 13 of Act II of 1905 is intended to lay 

down the order in which several classes of pre-emptora 
are entitled to claim property sold. But if the vendeo 
and pre-emptor fall within the same clause their rights 
are equal, and the latter cannot claim precedence over 
the former simply because he also falls within one or 
more of the lower clauses. Jai DEO v. Buaawan Das 

82 P. W. R. 1909; 62 P. L. R. 1908 : 4 

S. 14 (e)—Pre-emption 
—Ruival claimants—Pre-emptor selected by vendor. 
Section 14 (e) of the Punjab Pre-emption Act 

gives the vendor the right to elect betweon the rival 

pre-emptors having equal rights and tho Court 1s 
bound to give effect to the decision of the vendor. 

IBRAHIM v. ILAHI BAKASH, 28 P. L. R. 1909; 88 P. R. 


1908; 154 P. W. R. 1908 920 
—— =a hi 17,18 179 





























8. 551 

— S. 28 935, 973 
————— -8 29 935 
——- Tenancy Act (XVI of 1887), s. 
5 (1) (@) i - - 626 
— 8. 5 (1) (d) 626 





——_-—_——— 88. 5 (2), 59“ Tanda « 

lord and Tenant—Occupancy rights — Succession— 

Common ancestor, oceupdncy by—Presuntption, ° ki 
: e f 





_ Vol. IV] ; ce NG 
Punjab Tenancy Acts-conoli. 


Whero the father of an ‘occupancy tenant, who was 
recorded in the revenue papers aga hereditary cul- 
tivator, “had been in possession of the holcing for 
fifgy years, the Court is entitled to presume that 
the grandfather of the tenant was an occupart of the 
land. 9” í ` 


* ‘ Consequently! in caso of the death of the tenant, 


his collaterals, who are descendants of tte same 
grandfather, are entitled to succeéd to the ccsupancy 
holding. 

Sobha Singh v. Nand Singh’, 56 P. R. 1906 191 P. L. 
B. 1906 and Paltu v. Mohammad Husim, 82 P.R. 
1882, followed. Srpapar Kuan v. KADHERU, 11 P. 
L. R. 1909; 101 P. R. 1908 69I 


occupancy rights | _ 691 
—— s8. 59 (cl. =) 626 
— ~  ss.59, IIl, L 

_ Statement of custom tn Wajib-ul-arz tannoz override 

s. 59—Agreement expressly limited to tern: af settle- 
ment not renewed— Whether can be held to 3rbsist in 
a:later settlentent. ai ` 
~ Statements of custom in a wajib-ul-arz cannot over- 
ridè`section 59 of the Punjab Tenancy Act. . 
Fatteh Muhammud v. Afusammat.Jwan, 43 P. R. 
1895, (F. B.); Punjab Singh v. Sant Ram, 22 F. R.-1896 
(F. B.), followed TAN na 
- An agreement, under sections 111 and 112 of tho 
Act, oxpressly limited to the terms of the firs- settle- 
mont, cannot be held to persist through a later settle- 
ment in which the agreement is not renewed . - 
`- Rahoman v. Bala, 8 P. B. 1892, distinguished- Faten 
Bakusy r. LEHNA, 97 P. R. 1909; 166. P. W. R. 1909; 


10 P. L. R. 1910 85I 
—— 88. 77 (3) (2), 100— 
` Jurisdichon of Orvil or Revenue Cou: t—Ocss—Ka- 

miana dues, sit fer share of, when tti1snot setted uf the 

dues are leviable—Registration of decree acssed by 
. Otrtl Court as decree by Revenuc Couit—heturn'of 
< appeal for presentation to Revenue Court. . 

The plaintiff sued the defendant, a lambcriar, for 
his share of Kamiana dues on the allegation that tho 
plaintiff had failed to recover them from th» tenants. 


It was not settled whether the dues were leviable - 


at all: | 

Held, that the suit was exclusively. trickle by a 
Revenue Court, but a decree passed by a Civil Court 
in such a suit may be registered as the decree of a 
Revenue Court when the defendant is not prejudiced 
in any way; and the appeal filed against the decree in 
the Oivil Court may be returned tobe filed in the 
Revenue , Court ‘competent to decide the appeal. 
ABDUL RASUL v. Feroz DIN," 17 P. L. R. 1909; 128 
P. R. 1908 l 910 
s.100 . ` 910 
——_—_——_— ss. llI, 112 85I 
Rallways Act (IX of 1890), 8. 7—(ity of 
_ Bombay Municipal Act. (Local Act ILL of 1838), 8. 394 
(1) (d)—Radway Company not bound to tala license 
. from the Municipal Commissioner for storing sleepers 

for Ratlway*use. | we ` 
The Agent of the Great Indian Peninsular Railway 
Co, was charged under section 894 (:) (@) of the City 
e of Bombay Municipal Act with having, used .certain 
premises for the purpose of storing certaic timber 
®witheut a license from the Municipal Oommissioner. 
It was fgund as a facton evidence thab it was neces- 

A . è 
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sary for the convonient making, maintaining, altering 
or repairing the Railway that the Railway Company 
shou:d be at liberty to store Railway sleepors on tho 
premises in question: 

'’ Held, that the statutory powers given to the Rail: 
way Company by section 7 of ‘the Indian Railways 
“Act precluded the necessity of obtaining a license 
from the Municipal Commissioner: i 

Hed, further, that as section 7, sub-section (2)-bF 
the Esilways Act provides for an undivided and ox- 
clusire control of Railway Administrations by the 


Suprsme Government, if the Municipal Commissioner ‘ 


is really of opinion that the Railway Company is 
exercising its statutory powers ina manner inconsis- 
tent vith the health of the inhabitants of Bombay or 
the safety of property therein, it is always open to 
him io make a representation to that effect to the 
Governor-General in Council in order that the state 
of dffaurs complained of may be inquired into and if 
necessary remedied.’ 'MUNICIPAL COMMISSIONER oF 
Bomeay t G. I. P. RAILWAY Co., 11 Box.. L. R. 1181; 
34 B. 252 E 281 


~ 8. 72 (2) (b)— Risk note, 
Form B -Liability of railway. Bian MY E 
An agreement in risk note, Form B, executed by a 
consiznor of goods relieves the railway from liability 
in respect of any claim for compengation, no matter 
how che loss, destruction, deterioration or damage 
was caused, and the mere fact that such losa, ete., 
was Cue to the goods being negligently loaded in open 
wagons does not entitle the consignee to claim 
compensation from tho railway. The railway ig in 
such cases relieved of all responsibility quite irres- 
-pective of the alleged nature of the n ligence, or, it 
would seem, wilful misconduct, on the ‘part of the 

railway or its servants, which caused such damage. 
Mohesuar Das v. Carter, 10 C. 210; 12 0. L. R. 122. 
Tippena v. The Southern Marhatta Railway Company, 
17 B. 417;Balaram Harichand v.The Southern Marhotta 
Baay Company, Ltd.,19 B. 159; East Indian Railway 
Oomgany v. Bunyad Ali, 18 A. 42; Toorya Ram v, East 
Indian Railway Oompany, 30 O. 257; Molji Dhanji 
Seth ~. The Southern Marhatta Railway Company, 14 
M. L. J. 896, rclied upon. GANESH Frour Mitts Co. 
Lrp. v G. I. P. Bamway Co. 15 P. L. B- 1909; 113 P. 
: 907 


8. 100—Acoused tried for offence 
| tinder first part of the section—Procedure for sum: 
mons cases followed—Oonviction for offence under the 
- later pait of the’ section—Warrant case—Procedure ’ 
for warrant cases not followed —Legality. 

Where the Magistrate proceeded against an accused 
as if phe case was under the first part of section 100 of 
the Railways Act and eventually convicted him un. 
der the latter part of that section, which wasa war. 
rant case,and the procedure for warrant cases was 
not followed : Held, thatthe conviction was illegal. 
W. P. TROUSDELL, In re, b M. L. T. 204 


——— 8. I13—Amount levied can 

oniy be recovered by attachment and sale of movable 

~ property—Imprisonment tn default cannot be inflicted 
—* Bhall be recovered ds if it were a fine,” meaning 
of 7 

--The words ‘shall be recovered ås if it were a fine’ 

in section 118 of the Railways Act only authorixe the 

recovery of the amount by. attachment and sale of: 
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‘` Rallways Act—concld. - . ' Registration Act—concd. 
movable property Imprisonment in default of pay- the property or thereal nature of the original transuc- 
ment cannot be inflicted. tion between the parties. PARASHARAMPANT v. BAMA 


Queen-Empvess v. Kutra, 18 B. 440; Queen-Em- “YuLLARPA LAKUNDI, 11 Box. L. R. 1321; 84 B. 202 


prens v. Crowson, 1 Bom. L. R. 166; Queen-Emp-ess 5 

y. Subramania Ayyu”, 20 M. 886, followed. KuPKR0OR , =—————— 77 8. 17, cl. (b)—F. 

v, BULAKHI, 5 N. L. B. 161 236 dence Act (I of 1872), s. 92—Lease—Unregistered 

Ratification of on alienation by Hindu wicow letter altering ternio—Not admussible in evidence, 6 
—Election =< 513 The plaintiff granted a måurası mokararı lease of 

Recelver. See 0. P. C., 1882, s. 508. 400 bighas of land -ab an annual rent of Rs. 2,800. % 


- , appointment of—Privy Council Appeal Subsequently the .lessor addressed a letter, to tho 
——Special leave—Juriadiction of High Court 452 lessee, which, bosides a definition of a reduced rental, © 
Declaratory suit regarding deceased’s edntainod a recital of the area of laud demised 
property—Receiver cannot be appointed to recover under tho lease, the nature of theinterest granted by 











debts and outstandings | ; 605 the lease and the instalments in which the rents wero 
z _- Common property of a comumunit7— payable: st : 
Suit for appointment of Recciver for the manege- Held, that, ag all the essential oloments of a lease 


_ment until a suitable trustee is appointed by she are contained in the Jotter, the document is in- 
community— Receiver, whether should be "659 ddmissible for want of registration to prove the roduc. 
- ed ; . tion of rent. ~ 
Recision of contract—Refund of deficioncy can- Biraj Mohini v. Kedar Nath, 85 Č. 1010, 12 0.W.N. 
not be claimed. till recision—Recision on she 854;80.L J. 90, followed. | 
ground of false representation—Accuracy a0 - Eyen if it be treated merely as an agreement 
statements tested for reduction of the rent, itis in effect an agree- 
; g ; say? -ment purporting to limit an interest in an im- 
Registration, does not of itself convey nie movable property, and, therefore, inadmissible for 
: 4 want of registration. Pe TA 
Undertaking b Nang R a O' Connor v. Spaight, 1 B. and L. 805 and Ew parie 
Jndertakmg SY py 1039 Tall, 10 Ch. D.616, referred to. DURGA Prosan SINGH - 
tions v Ragenpra NARAIN, 10 O. L. J. 570, 87 0. 208 713 


s. 17, proviso — : 
S. I 7—Deed of exchange 
- 1004 

















Meaning of thé provivo—Evemption of leases Jo“ a 
term and reserving an annual rert, Registration 


The meaning of the proviso to section 17 of che 























Indian Registration Act, oxempting from the opaa- ——~ -——— 8. I7 (d)—Lease_ not 
tion of the section leases for a term and reserv.ng registered : - 804 
-an annual rent, is that the exemption extends to ` ~ s. 17 (du oa 
-İeages whose term does not exceed five years and vho - ing by tenant Ta Lk —Undertak- 
annual rent Ré.'50, so that unless the lease reser~es ing by tenant to oe yon ce pout endi ona 039 
an annual rent tho proviso will not apply to it. S ss. 49 and 87_D 
, — Death 
= ENCATASAWMY OnETTY v. SUPPA PILLAY, 7 M. L-T. of eecutant—Presentation of document for gins 
2 p É 17 5 2: tion by one of several representatives—- Whether regis- 
aaa S. tration binds property. - 








ss. 17, 49—Compd- 
sorily registrable document—Registration made by 
mistake un Book No. 4tnstead of Book No. 1—E-vor 











It is questionable whether section 87 of the Regis- 
tration Act, which cures defects in the procedure 
-of registering officer not to prejudice parties— Endorse- of the Registering Officer, can be extonded to ouro 
ment on sale-deed releasing property —Afortgag>— algo the shortcomings of persons who apply to havo 
Release—Want of vegustration—Hvidence—Admi-si- documents registered os ; 
bility. A Mujib-un-nivoa v. Abdur Rahim, 23 A. 333, referred 
_ Arelease was duly executed and presented “or to. R 2 
registration. It was accepted by the Sub-Regis- Where execution of a document was admittod 
trar who registered it not in Book No. l but in betore the Registering Officer by one out of several 
Book No. 4, that is to say, not in the Book kept for representatives of the deceased executant, the error 
the registration of documents compulsorily regietr- IM registering the deed, does not preclude the docu- 
able under section 17 of the Registration Act: Held, ment under section .49 of the Registration Act from 
that the document must bo considered as havug affecting the immovable property specified in it. 
been duly registered and that tho error of the Sab- Pakran v. Kunhamma, 23 M. 580, followed: -BRIMATI 
Registrar should not-be allowed to prejudice the Susan BIBI v. BRIMATI Asara KHATUN, 18 O. W. N. He 

















parties. ; 
A gale was alleged by the vendor to be a mortgcge = S. 49. Sees. 17, SUPRA 
and it wasfurther alleged that the mortgage had beon ans ` _ 588 
redeemed. Upon the sàle-deed there was an endorse- —- $S. TO= Apia in 
ment purporting to release the property in consid=r- evidenco : 04 








` ation of a ent of Rs. 800. Tho ondorsement ` 7 7 
was not a abotol: Led, that, as arelease requires = 87 69 
registration, having’ regard to the provisions of sec- Regulation V of 1827, s. 15, cl. 3 6 
tion 49.0f tho Registration Act, tho endorsement vas ` ate 295. i 
inadmissible in evidenco of oither the rodemptiorof —————— Xl of 1825, 8. 4 511,518 
f ie, Li ae s kay 1@ 
i : 5 a l 
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Rellgious Endowmertt—Idol—Pr oparty da- 
dicated to idol—Statements by manager as regards 
property are only binding on idol sehen sues sopa 
of his authority. i 
When property has been dodicateā to tte reli- 

services of an idol, it constitutes in legal 
contemplation its property, the idol can be bound 
only by such statements of its manager or agent 


acting on its behalf as ‘are made within the scdpe' 


‘of his authority. ` A statement, by the domr who 
happens to bg the trustee as “well as the manager 
or agent of the idol at the time of- the swt, that 
the dedicated property was. his private property, , is- 
not a statement on behalf of the temple as its agent 
and, therefore, cannot bind the idol. or the deity or 
its representative. SuBBIAH CHETTY v. MarDALEs- 
WARA KATARI, 19 M. L. J. 305 : 





———8—Temple wastes -Ac- 
quisition of property by one of several trustees in his 
own name— Whether to be deemed as acquisition for 
temple =Presumption. 


Where property is purchased by ono of the several l 


trustees of a temple in his own name, the prəsump- 
tion, in the absence of anything, to` show that he ac- 
quired the property as a trastee, is that he acquired 
the property for himself and not for the temple, 
especially when the property has been in possession 
of the members of his family after his death, while no 
member of that family was a trustee. APPaSAWMY: 
PILLAY v. BAMANUJA CHARIAR, 5 M. L.-T, 187; g M. 


"L.J. 810 620 
Act (XX of 1863), 
ss. Zand Burden of proof—Whether temple 
governed by 8, 8. ` 
Defendant, the trustee of a temple, was removed 
from hia office by the Devastanam ommittee end the 
plaintiff was appointed in his place. The defendant 
having interfered .with the management by the plain- 
tiff, the present suit was brought for a declaration 
that the defendant had no right to the , management +- 
of the properties: 











Held, that the burden of proving “that the plait 


temple fell under section 3 of ‘the. Religious 
Endowments Act lay on the plaintiff and the mere 
fact that the defendant had admitted in' some 
criminal case and in a petition to the Devastinam 
Committee that the temple was subject to tha Oom- 
mittee would not shift the burden of proof considering 
the’ circumstances under which they were made. 
QANAPATHI GuRUKAL v. oS eer ee 8 M. L. T: 


283° 1062 
a —s.4 1062 
— —~.-——_ gs. 13, 14, T8— 








‘Whether a trustee can sue a co-trustee for breach of . 


trust without sanction under s.18—How far astion‘of 
the majority of trustees binds the minority — Temple 
Committee, powers of control of, over trustees. | ` 
` A trustee of a religious endowment, cone tinted 
under Act XX of 1868, can sue his co-trustee for a 
breach of trust without getting sanction under sec- 
tion 18 of the Act. Such'right of suit is given by the 


general law and is mdependeni of the ere of | 


Aot XX of 1888. 
“Though the decision of the majority. of the “enges 
of a public trust binds the minority -in mabters con- 


< nected, with the management of the trust property, 


eit does not bind them in regard to mattera which are 
tra vires and beyond the proper , sphere óf tha trust., 
AMARAN v, KRISHNASWAMT, 19 at L.J.618- 874 
os. 14 


—— 
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Religious Endowments Act—ooncla.”‘ 


— ss. 14, 18—Sanciion to 

institute suit, when requiréd. sae 
Under the Religious Hndowments Act (KX of 1863) 
sanction to institute a suit is ‘required under. sec- 
“tion 18 if the proposed action is against trustees, 
managers or superintendents of a religions endow- 
ment in their capacity as such trustees, managers 
or superintendents. The ~Act makes no other provi- 
sion for the bringing of suits. .AMIN.MIRAN v. MEDAN 
Hussam, 6 M. L. T. 209, IIIs 
-S. 18 874, 1118 


Remand for evidence—Practice 139 
Rent. See LANDLORD AND TENANT. |, 4 
Res judicata. See O.P. C., s, 13. 
ma — Appointment of one of the “rela: 
tions as gunrdian—Partition of another relation 
“who was referred to a separate petition LIZ 
_______—_--—-Mortgage, suit to ‘enforce—Per: 
sonal liability of mortgagor—Proper procedure to 
follow in such suits—Competency of Court to decide 
in first instance the question of personal Liability— 
Jurisdiction—Ro-opening of question . 120 
-_ Second suit for redemption of 
; cee EN 939 











mortgage : ee 

—_-__ Suit for redemption of mortgage— 

. First suit as full owner on the basis of adoption—Sutt 
dismissed—Adoplion not proved—Second suit claim- 
ing redemption as co-owner—Other co-owner implead- 

- ed aa defendant—Whether second suit barred—Civil 
Procedure Code (Act XIV of 1882), s3. 18, 48— 
“ Matter which ought to have been made ground of 
attack or defence,” meaning of —“ Litigating under 
the same title” meaning of—“ Oause of’ aa 
defined. 

- One B obtained a mortgage-decree. ‘In exéontion 
of the'said decree the mortgaged. property was sold, 
but was found insufficient to pay the amount due under 
the decree.- B died inthe meantime and his widow 
P was. brought on.the record as legal representative 
of Band as guardian of the plaintiff (then a minor) 
ywho-was alleged tobe her adopted son. An order 





. was then made for execution against the other pro~ 


perty of the judgment-debtor and accordingly the 
equity of redemption in the 10 anna share of the, 
property in suit was put up to sale and purchased by’ 
P. Subsequent to the death of P the plaintiff claiming 
to be the adopted son of P brought a suit for redemp- 
tion of the mortgage. The suit was dismissed on the 
ground that the adoption had not been proved. Plain- 
tiff now sued for redemption, putting forward 
three distinct allegations asthe basis of his claim :— 
(1) that the purchase by Pin the execution pro-: 
ceedings was. a purchase for and on ‘behalf of the. 
plainti#, as P acted as his guardian ; (2) that he was 
adopted by B himself before the latter’s death; and ° 
(8) that if both these points were decided against him, 
-there remained no possible heir whether of B. 
- or P besides himself and his brother, who was implead-- 
ed as a defendant in this suit. Plaintiff's brother Was- 


not a to the previous suit: 
‘Held, that the claim for redemption on the ground, 


_of the first two allegations was barred by the previous 
suit but thatthe suit for redemption as co-owner of. 
the equity of redemption was not barred by the rule of' 

res judicata. 
Whether a particular plea ought to have been made 
- a ground of attack in the previous’ suit must depend 
upon the particular facts of each case. Where matters , 
: = :. $ - BB a 
SU ° 
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_are’so dissimilar that their-union might lead to con- | Where a plaintiff sues for recovering ancestral im- 
fusion, the construction of the word ‘ought’ would movable property from a trespasser and obtaing a 
become important. The claim toredeem propery a9 decree for its possession conditional on bag meni of x 
_ co-owner being quite inconsistent with the claim for some money to the defendant, without specifying We `. 
redemption as full owner on the ground of miop: dato up to which it is to be paid, the-decree sloeg not ` 
tion, their combination would have led to confusion oreate’a judicial hypothec or new cause of action. Bute 
‘and embarrassment, consequently the plea as tc re- ‘the decree-holder is not debarred by such decree from. 
demption as co-owner was not one which ‘orght’ ‘maintaining a second suit on the original cause of action,. 9, 
sto have been set up.by the plaintiff in the -pre-- after expiry of the period prescribed for its execution, - 
"vious suit. “ ’ provided the second suit is brought within 12 years, 
Thtisham Haidar v. Baqar Ali, 90. O. 285; (prescribed under article “142 of second Schedule to 
«Kameswar Pershad v. Rajkumari Ruttan, 20 O. 71E; 19 Act XV of 1577) from the date on which the defend-- 
L A. 284, relied upon. All other cases on the subject - ants first took possession of the property. - - 
discussed. Hi - Ram Singh v. Nodh Singh, 93 P. R 1879, (F. B.) ; 
- Per Piggott, A. J. O — É - “Dewa Singh v. Harnam Singh, 67 P. R. 1888; Dina ~ 
„_ Explanation II to section 13 of the Civil Procedure ~ v. Dana, 141 P. R. 1892, followed. z h 
“Code, 1882, -does not refer merely to the words Sher Singh v. Gobind Sahar, 80 P. W. R. 1909, 4 
s '“ matter directly and substantially ın issue” inthe body Ind. Cas. 410, distinguished. SHAMIR v. LADHA BINGH, >- 
of the section but is applicable to the whole seczion. _ 100 P. R. 1909; 148 P. W: R. 1909 ~ 854 .- 
pies Singh v. Nika Singh, 42 P. R. 1907, dissented Ë == - -Estoppel — D ve agint father 
= k <= 2 inding on son—Admission—Pre-emption— Mortgage 
Fore Tah oer to join all ande on. _ —Sale—Pre-emptor competent to prove.a mortgage as 
which te ne olaim the same relief aĝainat the came on 1908), s. 11 . o 
7 2. — nce 0 3. Oz 6 i 
defendants and such grounds may bo either ormu- K eo: J s 
lative or may be urged m the alternative, he ought Rede apy PEE TE been, coce SATEN 
-not tó be compelled to add a ground, whic he gro ih + ae ‘gag ` ezi 
> h an ~ . gale, the decision ig es judicata in a subsequent suit 
could not urge without the addition of-some other party ThE By the. vendor - h inst - 
as’ a co-plaintiff, or as an additional defendant. Sec- brought by the vendor's song and nephews agains 
f tion 18 of the Code does not compel a plaintif to | ae Jaidee ai ampiga the AEEA a ` 
7 ‘join other persons, as co-plaintiffs or co-defendents; Amissi PP a a atiġed to gòt th 
it only compels: him toput forward all his grommds peje aob “aside if nearly whole of tho consideration 
at atank gained th poreus whe gre chal pesty, or medal fara | 
tonld be construed th raferonco E “the existi . Under section 92 of Act I of 1872, read with its ` 
Papy 7. dai the: ae en sting proviso (1), it is open toa pre-emptor to show that a 
array of parties in the sui : transaction is really one of sale and is fraudulently 
. On the array of parties in the former sui a made to appear as one of mortgage. ATRA v. BABANT 
claim for redemption as a co-owner of the equity of BINGH, 157 P. W. R. 1909.” , _ LOZ 
redemption could not be sustained.» It, thereore, : : a Eranti - 
could not be said to have been-a groundof attack, dings—Tuwo em ara ie radan a Ate š 
which ought to have been combined. AETR, oe artes 92 b 
Tla > ; . same judgment-debtor—Attachment of property—Ob- 
, According to the most recent interpretation ot the ‘acti , allowed rds the Ind while” 
term, a plaintiff’s “cause of action” consists of tacts. f von as Coe ag eo Owl Procedure Code 
or a series of facts which he is bound to allege and "| Skala 1862) oe eis Cad a klaten 
prove (if not already admitted by the defendant) to J ja Parag) 
Pike ont his right to the relief claimed by nim.. > 466 (XV of 1877), Beh. II, art. 11. 
f ak taari 9 oe >- _ Where two decrees in favour of one decree-holder 
Another view isthat a ‘cause of action’ consista of ‘were in execution against the same judgment-debtor 
ment Anon E infraction by thea A eri AR e” dc not and objeotion of the mortgagee was allowed as regards | 
cathe ily to the MAMAR, bub to bathe partion #0 the. 1° 20d ectoe walle, it related 4o Mi tat, ane no 
guit. Just as a defendant must set up all defences zegular ka pa aja ma a win der 
- P Paes H H| A 
-he has to an action, so must a plaintiff put ae ear rat bronghit OY a TER e er, 
-forward all his grounds of attack m the action agains ortgagee: | ae 
i . Held, that the order allowing the objection was ` 
at a time. $ KA 5 
3 . ; ; ; operative against both the decrees, (whether 
Srimut Rajah Moottoo Vijayo Rajanadha Boaha x absolutely final or not), as long as it stands, and the | 
Katama Natchiar, 11 M. I. A. 50; 10W.R. 1 (P. 0.) acy te ae 
Dino i Dabia Ohowdhrani v. Anungo Moyi, 40. L R decree-holder was debarred from maintaining the 
- Wi ar Singh y. Jawand Singh DR, = regular suit, under section 283, Civil Procedure Uode, ` 
p. 600 ; Kes gh v. Ja gà, 142 P. R. 1E84; ba tly b ht by him to “the validi 
Woomatara Delia v. Unnopocrna Dassee, 11 B. LR, oot ihe Saal bi aps y in aa iiss cube ty 
168, relied upon. Daya SHANKAR v. GANGA Saal, allowing his objection 4 d in on the satan EE 














12:070: 847 ğ | attachment of the mortgaged property -in execution j 
< ——————8uit for possession of mmomble of the 1st decree. g g -> EH 
property from trespasser—Decree conditional on say- ‘Where à decree had been passed against ẹ'judg- 


ment of some money—Judicial hypothec—Eapwy of mert-debtor personally and, during his lifetime, was? | 
- ! limitation for execution—Second suit allowed—Linit- executed only -against his person and persona) proe 9 
ation for such suit—Limitation Act' (XV of 1877), perty and no attempt had been made to regover the 
-~ Bch, II, arts, 142 and 144, A - jadgment-debt by attaching his house, its sequent 
pe: = 
e - 


~ 


Vol. Tv] 


Res Judicata—concd. ° $ 


mortgage for valuable consideration by his legal 
representative, considerable time (Eke € months) 
after the decree, cannot be held to have beer. effected 
f 


he purpose of defeating and delaying the decree- - 


holder'a right. - ~ 


e Lakhmi Narain v.. Tara Singh, 6 P. R.1301; P. 


1 


-- such as a deliberate design to give the Uonrt a juris- _ 


L. R. 1900, p. 518, not applied. Rax Da3 v Mur 
Onanp, 89 P. L. R 1909; 122 P. W. R. 1909 970 


Restitution -of conjugal’ rlghts— 


Right of suit—Suit for restitution not barred by 





the rule allowing divorce at will 753° 
Abandonment of wife—Dis- 
oretion of Court 650 








— s suit for—Valuatiorjor pur- 
poses of jurisdiction. _ i 

In a suit for the restitution of conjugal r-gats the 
law loaves it to the plaintiff to put his own valuation 
on the plaint and accepts ıb for the purposes of juris- 
diction unless it is vitiated by some improper-motive, 


diction which it has not. 
Mannu, 11 Boa. L. R. 1352 


Jasona OnHoTU v. CHHOTU 
y 836 

- — Oustody of wife—Husband 
neglecting her for 15 years—Refusal of conjugat rights 

by her—Hquity—Duty of Court not to help such a 

husband, i ; 

Where for 15 years the husband never -ronbled 
about his wife, nor contributed to her support, never 
domanded her company and never in any way per- 
formed or offered to perform any of his dutes as a 





. husband: 


Held, that the husband was not entitled to ary help 
from Oourts as he had failed to take steps within 
reasonable time to assert his rights and to take up 

his rightful position, as husband and protestor of 
the wife. : 

Budh Singh v. Asa Singh, 6P. R. 1885, and 
Harnam Singh v. Kishns, 95 P. R. 1898, dis- 
tinguished. JIWANI v. MANGAL BINGH, 126 P. W. R. 
1909; 125 P. L. R. 1909 974 
Re-trial—Discharge after full enquiry—Bv-dence— 

Magistrate's personal knowledge and persona: nspec- 

tion of a spot not evidence—Criminal Procedure Code 

(Act V of 1898), ss. 258, 485 and 439. - 4 

Where thereisa body of evidence which, if telieved, 
justifies conviction, itis far better as a rule tc draw 
up a charge and dispoze of the case finally.. But if a 
competent Magistrate after hearing all the evidence 
for the prosecution and thoroughly discussing it, does 
dismiss the charge, a High Court should not sez aside 
the order of dismissal ond direct further scquiry 
unless new and cogent evidence is farthcoming. 

A Magistrate commits serious irregularities:— 

(1) ifhe bases any of his findings on hie own 

personal knowledge and — - 

(2) if he treats his own memo made after the 
examination of a spot as evidence in ke case 
instead of having any fuota bronght to light 
by that examination duly brought cn the 
record by the testimony of witnesses exbject 
to cross-examination, rebuttal ard ox- 
planation. RADHI v. Pout CHAND, 18 P. W. 


` R. 1909 Ör. ENT 990 
Review. See C. P. C., 1882, ss. 623—629. 
y Civil Procedure Oode (Act V of 1908), 
o ss. |4, 151 and O. 47, R. 1—Second appeal deaded— 
Application jor review in the High Court—Liscovery 
` of new evidence—A pplication not entertainddl2, a 


` 
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Review —concld. , 


A High. Court cannot entertain an application for’ 
review of a judgment passed in second appeal on the 
ground of the discovery of new evidence.. 


Panchanan Mookerjee v- Radha Nath Mookerjee, 4 


_B.L.B. A. C. 213, Raru Kutti v Mamad, 18 M. 480, re- 
ferred to and followed. . 

If the factof the discovery of new evidence be 
brought to the notice of the High- Court on the day 
‘of hearing, the Oourt may allow the appellant to 
withdraw the appeal with a view to apply to tho 
lower appellate Court fora roview of judgment of 
that Court. i 
- But tho High Court cannot, even if the'faot of the 
discovery of the fresh evidence has been brought to 
its notice before the delivery of judgment, weigh the 
fresh evidence, nor will it remand the case to the 
lower appellate Court for determination inthe light 
of the evidence discovered. NaNDKISHORE v. ANWAR 
Hossain, 6 A. L. J: 979; 83 A. 71 
Admisatbility of review made under mis- 








- taken view, 
The fact that the lower Court wns of opinion that 
it had committed a mistake in excluding an un- 
stamped acknowledgment from its consideration, 
but had really committed no mistake, does not pre- 
vent the admissibility of the review. MANIKKAVASAKA - 
DESIKA v. SUNDARAM PILLAI, 5M L T 284 1141 
Revision (Civil. See C. P.C., 1908, s. 115. 
Court refusing to.ontertain an 
application for reviéw—Finality of order—Revision 
~—Pendency of appeal in a different case—Appeal 
based on allegations exactly opposite to those for 
review—Rejection of application for review whether 
justified i 














—— Concurrent findings of fact 
cannot be disturbed . “889 





_- ——— Power of High Court to inter- 
-7 fere with rateable distribution i 52 
— —— Rateable distribution—Right 
of party to rateable distribution even thongh debtor 
has other property—Power of High Court to inter- 
fere in revision—Jurisdiction f 509 
Wrong order set aside on` 
130 
— Forma pauperis. application _ 
to sue in—Order allowing or refusing application is 
open to revision—Interlocutory orders—Civil Proce- 
dure Code (Act V of 1908), s. 115 —‘Case,’ meaning 
of. 

An application for permission to sue as a pauper is 
in itself a ‘case’ within the meaning of that term as 
used in section 115 of the Civil Procedure Code, 1908. 
_ An order allowing or refusing an application for 
permission to sue as & paper isa final order in the 
case and not an interlocutory order in the suit. Such 
an order is, consequently, open to revision. 

Koka Ranganayaka Ammal v. Koka Venk ttachella- 
pai Nayudu, 4M. 823; Chattarpal Singh ý. Raja Ram, 

A. 661 ; Muhammad Husain v. Ajudhia Prasad, 10 
A. 457 ; Secretary of State for India in Council v. Jilo, 
21 A. 133, relied upon. 

Interlocutory orders are not open to revision 
under section 115 of Act V of 1908. SAAAIAM-UD-DIN 
v. AMIR Hussain, 120.0 381 777 
~ — — — —Interlocutory order—O: der 
calling upon lower Court to record additional evidence 
—Ciwil Procedure Oode (Act V of 1908), s. 115— 
‘Case,’ meaning of. 








review A 
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Revision (Clvif)—coneld. 


No application for revision lies againstan inter- 
locutory order which does not determine the case 
but which is only made with the object of collecting 
materials npon which the case is to be determired 
hereafter. f 

The word ‘case, in section 115 ofthe Civil Fro- 
cedure Oode, 1908, must ordinarily mean the whole 
case. But where there are independent proceedings 
' arising out of a case, such asa proceeding to restore 
a case dismissed in default, or to set aside an ex pcrte 
decreo, for which the Legislature has provided an 
independent remedy or a different procedure, such 
proceeding may be a caso within the meaning of this 
section. 

Any orders on matters arismg incidentally in she 
course of the hearing of such proceeding, the object 
of which is to bring on the record or to exclude from 
it, materials, upon which its decision is to be based, 
are not by themselves decisions in a case which san 
be revised until tho case is finally concluded. 

An‘order by the appellate Court calling upon she 
Court below to record and send np certain evideace 
ig not the decision of n case within the meaning of 
soction 115 and is, consequently, not open to revis on. 
HAVANCHAL Kunwar v. KANHAI Lat, 12 O. C. 405 

878 
Material irregularity 949 

—— Material irregularity. 
Miısapprehension of law, misapplication of lagal 
principles, indefiniteness in some of the findings, and 
failure to consider the effect of prior peaceful poses- 
sion as owner amount to “material irregularitis,” 
justifying the interference of the Chief Court on re- 
vision. Bawa NARAINGIR v. MIRAN BAKHSH, 18 P. W. 
B. 1909 7 ; 214 
— — Material trregularity—Practice 

—One respondent not served with notice of appeal— 

Document, production of, in revision—Remand—Givil 

Procedure Code (Act XIV of 1882), 8. 628—Civil Pro- 

cedure Code (Act Y of 1908), O. 47, R. 1. 

A document not produced before the Oonrts below 
can neither be admitted in evidence for the drat 
time on revision nor can the case be remanded to the 
Lower Courts for the purpose of placing it on the 
record, particularly where the strict conditions laid 
down in section 628 of the Code of Civil Prooscure, 
1882, (Order 47, Rule 1, of the new Oode) are not 
fulfilled in respect of the said document. =~ 

Kessowji issùr v. G. 1. P Rakousy Company, 81 B. 
881, (PC), 11 O. W. N. 721; 6 C.L. J.5;4 A. L. J. 
461; 2 M. L. T. 435; 9 Bom. L. R. 671; 17 M. L. J.347, 
followed. 

It isa material irregularity to decide an appeal 
against the respondent who has not properly >een 
served with the notice of the date fixed for its hea~ing. 
NATHU RAM v. Nur ILAHI, 59 P. W. R. 1909, 55 E L. 
B. 1909 550 

















(Criminal). See Or. Pro. Cope, 

as. 485—439. 
aan Power of Chief Court =o re- 
" vise—Inflicting fine under s. 283 of Cantonment Ocde— 

Several persons tried together and fined on similar 

facts—Chief Court’s power to deal with all the fines 

on the application of one person. 

An order inflicting a fine, under section 283: of 
the Oantonment Code, for breach of the condiions 
of alicense is a judicial order and, therefore, open 
to revision by the Ohief Court, 
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Revision (Criminal)—conla. 9. 


Where several offenders are «tried together and 
found guilty on exactly similar facts and fined, the - 
Chief Court has the power, on the application of 
one of the persons fined, to deal with all the fin! 
Manat Bau v. BMPEROR, 9 P R. 1909 Ok; 30R W R. 
1909 Cr. SII., 





———— —Àåward of compensation by 
a Divisional First Class Magistrate—Powers of re- 
vision by District Magistrate—Jurisdiction—Re- 
vision by District Magistrate of an order of dis- 





charge—Proceduro 399 
—- —-— cannot be entertained where 
appeal is allowed 1027 











~———onviction sob aside for 
want of sanction—Power of High Court to interfere 
ın revision 1056 


Criminal Procedure Code 
(Act F of 1898), ss. 435, 489—Admunistentive circu- 
lar of a Dist: ict Mogistrate —Prohibiting, uncertificated 
pleaders from practising in the Criminal Cou ta of the 
District—Procedure foi aggrieved party. 4 : 
A circular by a District Magistrate prohibiting un- 

cortificated pleaders from practising inthe Criminal 

Courts in his District is not open to revision by the 

High Court. Tho proper course for the pleader, who 

has been refused appearance ina particular case by 

a Magistrate in pursuance of such circular, is to 

apply for the rovision of the illegal or improper 

order of the Magistraterefusg to allow him to 
appear. CHINNASAWMY v EMPEROR, 19 M. L. J. Me 
——Ooncurrent finding of two 

Courts—Oheating—Penal Code (Act XLV of 1880), 

8. 420—Insufficrent evidence—Doubt. 

Where the materials on the record were insufficient 
to hold for cértainty that the accused had himself 
made away with Government money in any of the 
cases brought against “him for cheating, the Chief 
Oonrt on therevision side upset the concurrent finding 
of both the lower Courts and acquitted him. Suis 
Das v. EFMPEROR, 13 P. L RB. 1909 On; 106 P L. R. 

- 978 


è 
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Right of sult—Suit against trespasser — Prior 
possession of plaintiff 314 

———__————_Trade-mark, infringement of— 
Assignment of trade-mark 318 





_ — Cause of action cannot be based 
on unregistered lease—Unregistered lease acted 
upon—Ognduct of parties—Relation of landlord and 
tenant created—Money paid in pursuance of that 
relation—Lease admissible in evidence to prove 
right of recovery of money as debt—Hvidence of 
“collateral pnrpose’—Right to recover money— 
Equity—Lien—Charge — Assignment of debt or 
chose in action 804 





— m Some of several reversioners entitled 
to sue for their shares—Hindu Law—Wtdow—Legal 
necessity—Power of Hindu widow to alenate—Family 
settlement to induce peace—Ratification—Oontract Act 
(TX of 1872), s8 196 and 199— Election. 

Some of the reversioners can maintain a suit after 
the death of a Hindu widow for possession of their 
shares from the widow's alienee. But they must e 
establish a very strong case to induce a Court to 
set aside an arrangement made by the Widow? 
which was considered beneficial by her then rever- . 

Fees) i 4 
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sioners and which induced æ sense of peac, and 
Security after she had been involved in pro-racted 
litigation forthe attainment of her just rights and 
YA rights of her husband’s reversioners. 

A Hipdu widow as regards her management of her 
husband’s estate has not less power than the manager 


° of an infant’s estate, sud the reversioners sce nob 


entitled to set aside permanent leases granted by her 
which are found to be beneficial to the estase and” 
‘by which they are found: to" be benefited ;and the 


widow must be allowed a - reasonable latitude i in the . 
exercise of her powers, provided she acts fairly to her ' 


expectant heirs. 

Doyamoni v, Srinibash, 83 C. 842 and Yentaji v. 
Vishnu, 18 B. 584, followed. 

The consent of ‘the reversioners is sufficient to up- 
hold a deed of alienation by the widow. even 
if’ the consent is given. after the execution of 
the deed. 

If parties arrange to avoid ‘the necessity for legal 
proceedings, their arrangement is “Supported, by suffi- 
cient consideration. . 

Apart from legal necessity a widow can validly 
alienate her husband's’ property with the: consent 
of the reversioners. ' She can make such az aliena- 
tion by the entire surrender of her own interest or 
part with her. direct interest in the estate and 
convert itinto anannuity. Subject to the payment 
of the annuity the transferee would acquire an ab- 
solute interest., 

Hem Chunder v. Sarnamoyi, 22 o. “B54, at p. 361, 
referred to; and Gobind v. Khurni, 29 A. 487 ar p. 494; 
4A L.J. 365; A. W.N. (1907) 151, distinguisked. 

The - principle of family settlements is applicable. 
to an arrangement by whioh the persons in-orested , 
in the property , mutually consent that the property 
shall be managed in a particular and convenient 
manner, and, if the arrangement does not seriously - 
prejudice the parties to it or those who” com ‘after 
them, the Court will not set it aside. 

Ratification inthe proper sonse of the terms as 
used with reference to the law of agency ie appli- 
cable only.to acts done on behalf of the ratifier ; 
and a Hindu widow cannot ‘by acts -sw pat facto 
‘charge upon the estate which she represents, obliga- 
tions not originally bindiùg upon it, and any act 
performed by the reversioners after her death can- 
not amount -to a ratification of any alienatbn made 
by the widow. But the reversioners after the widow's 
death may elect to affirm the validity of the aBenation. 

Raja Rai Bhagawat Dayal v. Debi Dayal, 35 C. 420 ; 
7 ©. L.J. 885 at p. 356; 12 0. W. N. 393, Œ. 0), 
followed. SANKAR NATH v. BIJOY GOPAL, 13 3. W. N. 
201; 8 C. L. J. 458 


——— Right of beneficiary to sue on a 
document of which he is not a- party—Oharge- 
holder—Agreement by sons to ‘invest money For main- 
tenance of their mother—Mother’s right to sue—Right 

- to clam immediate maintenance—Right . enforce- 

- the snvestment— Decree, form of. 

In a deed of partition between two Hindu brothers, 
to which their mother was not a party, the brothers 
to invest Ra. 160 each for the maintenance of 

the fhother, making it a chargo on the prope-ties. The, 
mother sued her grandsons by one of hersons for 
®. recovery of the amount stipulated to be invested by 
that som or for such other relief as the Ocurt may 





` 


., 
> 
' 


“GENERAL INDHK. 


1285 
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deem + fit to grant. The other son, having expressed 
his willingness ‘to pay his share of the stipulated 
maint2uanco, joined her in the suitas2nd plaintiff: ` 

‘Held (1) that the mother was entitled. to maintain 
the suit as a beneficiary under the deed of partition. 

RalAmatas v. Govind, 6 Bom. L R. 421, Hussain 
Begam -v.. Khwaja Muhammad Khan, 29 À. 161; 
44.1. 3.18; A W.N (1907) 3, followed. 

(2) that the plaintiff was also entitled to gue asa 
ohargo-holder. 

(8) that plaintiff was not entitled to recover the 
amount allotted to her for her maintenance, but 
would be entitled to a decree on production ofa duly 
execused deed of mortzrage by a third party com- 
pelling the defendants and 2nd plaintiff, to pay the 
amount due by each for investment on such a 
mortgage. SHUPPU AMMAL v. SUBRAMANIAM, 19 M. L. 
J. 789 2 I 
ma KAEN A debt—Surviwing partner. 

A enrviving partner is entitled to sue alone in hia 


own name for a debt.jointly due to the partnership. . 


Mi Ka v. NGA Kan GYI, U. B. B., 1907-09, STAMP, P. 8 
1086 
— — explained 975 





Rozed—Public road—Property in public road—Ze: 
mindar’s right ovér poramboke— Addrian of party 
in second appeal. 


` Tha distinction between a “road” and a “publio 


road” is that the latter alone is yested in the Dis- , 


trict Board. - 

Tt is not all kinds of property that is poramboke 
whioh vests in the semindar. 

Th2 addition of afresh party for the final deter- 
mination of 8 question arising in the suit was 
ordered by the High Court when the suit camo before 
it in second appeal. Sri’ BAJA —BOMMADEVARA VEN- 


“KATA NARASIMHA v. GOVINDARAIULU, 6 M. ‘L. T. 225 


1132 
Rules. of Practice (Madras wote 
. Court), Rule 113 


Sale- Compromise is not sale ~ 
Delivery by transfer of property — —Fasonce er 
~ trensaction 1135 
< Postponement of—Stay of sale on terms 373 
to minor is invalid 
-Muhammadan Law—Hiba-bil- ewas—Considera-: 
tion—Copy of Koran 466 


-~Oonsideration, partial failure of —Regsion of 
cottract—Refusal of deficiency cannot'bé clarmed till 
reision—Recision on the ground of false representa- 
tren—Accuracy of the statements tested. - 

By asale-deed executed in favour of the plaintift: 
two mortgages were assigned tohim.- It. turned 
out subsequently that the sum stated to bo due under 
the two mortgages was not the sum actually due; 
and. that the amount actually due was something 
lesa than the amount stated and paid by the plaintiff. 
The plaintiff did not want to rescind the contract of 
sale, on the other hand “he wanted to stick to the 
ba 

















argoin : 
Feld, that so long as the sale subsisted, he was nob 
entitled to a’ refund of the purchase- -money : 


- ` Eeld, further, that if . representations were made | 


re the nature and character ofthe property 
which offectedits value and those representations 


were subsequently found to be false to the knowledge 


7 a ee 


? 
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of the party making them, the other party to the 
contract would be entitled to rescind the contract and 
to be relieved of the bargain, butif he tested the 
accuracy of the statements made to himhe cannot 
be held to have been deceived and is not entitled 
to rescind the contract. Atwood v. Small, 6 Ol. and 
F 232, referred to. MURLIDHAR v. MATRU Mat 289 


— In executlon—Fiaud—Cwil Procedure 
Oode (Act XIV of 1882), s. 811—Inegulanity and 
> fraud ım conducting sale—Proof of fraud to be dear 
and specific—Onus of proof—Inadequacy of rice 
fetched no proof of fraud—Arrangement between per- 
sons not to bid against each other no “fraud”—Practice 

— Incompetency of Division Bench to 1¢-open quest ons 

“decided by a Single Bench mm the order of referenca to 

a Division Bench. 

Certain property of J was attached and sold in 
execution of a decree passed against him in favour of 
M, and purchased by 8 in auction. J applied for 
cancellation of the gale on two grounds— 

(1) Irregularities in connection with she 
proclamation and conduct of the sale. 

(2) Collusion between the purchaser S, rho 
was a relation of the Nazir, the Nazir end 
the decree-holder M. As a consequence of 
these two causes it was alleged the property 
which was not Jess than Rs 18,000 in value 
was knocked down- to S for only Bs 1,520. 

-The District Judge found against J as to ground 
(1) and dismissed the application. ; 

On appeal to the Chief Court, Ohatterji, J., cmn- 
currod in this finding but remanded the case 2or 
enquiry as to ground No. (2) relating to the alloged 
fraud. 


The District Judge in his retarn found— 

- (1) Thatthe Nazir was really ul on the duy of 
the sale. 

(2) That the Nazir and the anotion- purchaser 
S wore connections by marriage and that 
the allegation that there was enmity betweon 
them was false. 

(3) That the intrinsic value of the prope-ty 
was about Rs 18,000 at the time of sele, 
though it was knocked down’for Rs. 1 ,00 
only. 

(4) ‘hat bhore woro good reasons why this p-o- 
perty should have been sold at a sum whch 
prima facie appears to be very inadequate 

(5) That despite all these facts, there was no_ 
proof of the fraud alleged. 

On the return coming up again before Chatterji, J., 

the case was referrod to a Division Benck. z 

Held, by the Division Bench—That 

(1) It had no power to re-open the question 
of the alleged irregularities upon whish 
Chatterji, J., had given his decision sitting 
as a Single Bench. 

(2) The onus of proving fraud rests upon the 
party. alleging it, and that in every case a 
plea of fraud must be precise and definite-in 
its particulars. 

(3) Fraudis not to be lghtly presumed, bat 
must be established by clear and defin-te 
evidence. And in the present case, though it 
was impossible to deny circumstances whith 
suggest collusion and fraud on the part of 

“tho auction purchaser, the decree-holdar 


. 
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and the District Nazir, still, positive proof 
of such fraud was wanting. 

(4) There were many reasons-why bidders 
should not have been forthcoming at 
sale, and, therefore, the price fetched 


(Ra. 1,500) could not be considered as an , 


inadequate price. ý 
(5) Assuming for the sake of argoment that M, 

the decree-holder, and S the auction-pur- 

chaser, actually conspired together not to 

bid against each other (a fact whioh was by 

no means established on the evidence), fraud 

would not thereby be established. In such 

cases all that can be required of purchasers 

is, that they should abstain from breaches of 

trust and from intamidation or falsehood in 

‘keeping off bidders. 3 
Mohamed Mira v. Savvasi Vijaya, 28 M. 227; 
27I. A. 17; 40. W N. 227, (P. 0.) followed SEWA 
Dat PERSHAD v. GHULAM NABI, 1850 P. W. R 1909; 151 
P. L. B. 1909 


— of goods—'C. I. F’, meaning of—Duty of 
seller . 1037 

Sanctlon to prosecute. See Or. P. O., 
ss. 195, 197. 








= Information given to public 

officer—Petition containing information not signed 
by accused—Petition for taking action under sec- 
tion 110, Criminal Procedure Code—Sanction grant- 
ed without judicial investigation, legality of. 477 

SaranJam — Decision of the inam commissioner, 
finality of—Title to saranjam estate to be governed 
by Government rules 

Sarva Ina nie aranan Decision of the tnam 
commissioner, finality of 832 

Sentence to be passed on conviction—Detention 
suffered under a conviction proviously set aside 


Sessions Judges, duty of, to sift cases 391 
Settlement Register, effect of sak | nO 
Shamilat—Entry in Settlement papers—Rebut- 
tal of its correctness—Ownership claimed by a 
person recorded asa tenant—Emerged land—Pre- 
sumption from long possession 1146 
Small Cause Suit—Decree for rent against 
joint tenants—Decree satisfied by one judgment- 
debtor—Suit for contribution, whether lies in Small 
Cause Court-—Jurisdiction 59 
— Stall is a house—Suit- for 
stall-rent is a suit for house-rent 822 














produce of immovable property lawfully collected 
by defendant 830 
Solicitor and clfent—Partnership assets 
recovered by the exertions of solicitor—BSolicitor’s 
prior hen for costs on such assets—Assets in the 
hands of receiver 135 


Specific performance of contract 
— Contract to lease land—Lessor’s lease determined 
by Municipality to whom land belonged—Oontract 
impossible of performance 5 96 


Specific Rellef Act (I of 1877), sa 9— 
Posscasion—Juridical possession—Possesston as ser- 
vant or manager not judicial possession. - œ 
Per Crouch, A.J. C.—In order to succeed uni 
seojion 9 of the Specific Relief Act the plaintiff 


1006 . 


Suit to recover share of - 


under 


- B. L. B. 149 ~- S 


WoL IV]. 
Specific Rellef Act—contå. 


must show that his possession was a “nridical 

possession. © _ ene fe ‘ i 
-Whore a person has, in his own right md not 
roly as representative of another, such control 
cr immovable property as to be able-to exclude 

defend&nt, from it, and he has the intention of exer-, - 


-cising such power of exclusion, he has a: right, if -: 


dispossessed by defendant without his consen-,, other- 

wise thari in dué course of law, to seek relief under 

section 9 of the Act. __ Tope a : 
Asorvant or manager or any person who exercises 


-control-in a purely representative capacity cannot 


be said to be in juridical possession. The posses- ` 
gion is in the person on whose behalf the control 
is exercised. a a 
Meaning of possession explained. ` < 
Pandhamath v: Muhabu Khan, P. J. 1595, 860; 
Amin Vertbat v. Shivram Rajaram, P. J. 189€, p. 688; 
Mustapha Saheb y. Santha Pillai, 28 M. 179 st p. 188, 
referred to. `, BAWA -OHHATAGIER v. carne E 
7 = — 88. 15, I17— Agreement 
to sell. land entered into by father of a jotnt Hindu ~, 
family without the concurrence of his son—Applt- 
cability of 63. 14 and 15—Decres. should be for the ` 
whole land. - í ` Pk i 
_An undivided father, as the managing member 
ofa family, consisting of himself and his son, enter- 
ed into a contract to sell the plaint land to the plain- ~ 





tiffand agreed to Obtain the consent of his gon to. . 


the gale and to induce him to join in the execution 
of the deed of conveyance. : ioe ' 

The son did not ratify'the contract. The plaintiff 
sued for spécific performance of the contract and 
impleaded both the father and son as defendants: 

Held, that as the father was entitled, as managing 
member, to convey the land for certain purposes, the 
plaintiff was- entitled to æ decree for specific-perform- 
ance, for the whole land, against’ him, without 
determining whether =the sale by him vould or 
would not bind the interest of the son in the pros. - 
perty Lto be sold. ~- ad : ove 

Section 15 of the Specific Relief Act would be applic; 
able only if the father had no interest in any portion of 
the property’ agreed to be conveyed as in- ilustra- 


=- 


-` tion: (a), ‘or’ is unable to convey such porton ag in 
illustration (b) to that section. ; 


Under section 17-of the Specific Relief Act a Court 
cannot direct the specific performance of a part of a- 
contract except in cases coming under one or other of 
the three sections preceding that seotion. KRINIYASA. 
Reppr v SIYABAMA REDDI, 82 M. 320- 506 














s.I7 .. “506 
— -8. 19 , 534 


- : 8. 42—Declas cory sut 
—Trusteeship.of temple—All heirs of original trustee 
not made parties—Possession of property not alleged 
—Discretion of Court—Suit, for. Revenue Pegistry— 
Partirs—Surt does not lie without’ Colleccor being ` 
made a party. 

The plaintiff sued’ for a 








declaration that he was 


‘entitled to the, trusteeship of a certain temple as 


heiof his father, who had resigned. -Tha father, 
was-appointed trustee by the first trustee, who had 
left him surviving-a widow and several daughters. 
The teusteeship was vested in the: first. trustee as 
, 4 2 P “6 


~y. RavIKanty, 19 M. L. J. 331 


-certain land on whioh he 


SAHA “9. 
: 0. L.J. 286 


Stamp Act (II of 1899), s8. 2 5) (a) & < 


- when 


+ 
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àn estate of inheritance. Plaintiff had impleaded only 
one of the daughters as a party and he did ‘not: 
alleg2 im the plaint that he was in possession of 
the properties: | , eee A. ag 
Haid, that the suit was-one in which, in the. 
exercise of the discretion ‘vested in the, Court, no. 
deores for a declaration ought to be given. 
- A suit for a declaration that the plaintiff is-en- 
titled” to revenue registry is not-maintainablo unless: 
the Collector is made a party.. KALABARIGA AG 


——_ S. 42, proviso—De-. 
_ elcratoiy suit—Land ın possession of tenants under 
< defendant—Platntiff cannot seek declaration—Further 
~- resief. oe Boge 

‘Where land is in possession of tenants, who hold 
under the defendant and have not attorned to the 
plaintiff, the plaintiff ig not entitled to bring a 
declaratory suit in respect of the land, as he is able. 
to seek a further relief “than a mere declaration ‘of: 
title within ‘the purview of section 42 of the Specifia. 
Relizf Act. - 

` Scryanarayara 
lied upon. - 

Czannan. Mul v. Varadaia Julu, 15 AL. 807, not. 
appHed. ABDUL GHA¥UR v. MEHAR-UN-NISA, 101 a6 


190€ | 
~ ———— 8. 42, -proviso— 
Peaintiff out of possession—Sust for- declaration and 
snijunction alone not maintainable. g 
A plaintiff who admits that he is out of pos- 
seas-on cannot sue “fora mere declaration and ine” 
junction. DgivasiKAMANI BHATTAR v. Boer eT 


TAR, 5 M. L. T. 224 A A 
— 56—Suit for declara- 


——— $8: 

tien of title to land.. | | i 

- A suit-for a declaration of ` plaintiff's title to a 
g las built a house 

and for the withdrawal of an order of the Magis- 
trate. directing him to demolish it, is not barred by 
secton,66 of the Specific Relief Act. JAGANNATH 
D. CHAIRMAN OF BERHAMPUR MUNGENG 4 








Murti v. Tammanna, 25M. 504, res | 








z 








+ 


Z (22)—Bond—Oorenant by creditor not to sue on 
- original notes forming the consideration of an nsiru- 
prent—Condittor rendering obligation ‘vord—Agree= 


meant—Promissory-note—Negotiable Instruments Act a 


of}—Members for the time being of a firm—Anstrument 


_ (XXVI of 1881), ss. 4, 5— Certain person,” meaning, - 


expreasing payment to a certain person or his repre- - 


gentatites. . ‘ 43 

An unattested ‘document, in which the debtor__ 
covenants to pay a certain sum of money .to the 
creditor and there is a further covenant that the 
creditor will not sue on the original promissory-notes 


which are merged in the document, is nota bond but’ , ole 


only ag agreement. The covenantby.the creditor is | 
not a “condition” rendering the obligation void with- 
in the meaning of section 276) (a) of the Stamp Act. . 
Eisborne & Co. v. Bubal Bowri, 8°C, 284, ; 10 C. L. By 
219, referred to. - eR 
The -words “a-certain person” in- sections: 4 
and 5 of the-Negotiable Instruments Act, incorpo. 
rated in section 2 (22) of the Stamp-Act, mean a pera" 
gson-who is capable of being ascertained-at the timos. 
the promissořy-note is made . - ©- s o 


A 


` 
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- Yates v. Nash, (1860) 8 0. B. N. S. 581 and Cows ` 
v. Stuling, (1856) 6 E. B. 833, relied upon. 


Therefore, an mstrument which is a promissory- 
note in all other respects as defined in the Negotiable 


Instruments Act, but which makes the sum specified ° 


therein payableon a future date to “the members 
for the time being” of a firm ia not a promissory- 
note within the meaning of the ‘Act, as the members 
are not capable of being ascertained on the date sn 
which the document is executed. y 
“ Mortgage Insurance Company v, Oommaestonere of 
‘Inland Revenues, (1888) 21 Q. B. D. 252, referred te < 
“ Obiter dictum, . 
* Per Bell, J.—Where money is expressed by such an 
instrument to be payable to a certain person or His 
representatives, the mere- inclusion of the word “ re- 
presentative” will not affect the validity of the instra-- 
ment as a promissory-note, as on a- proper construc- 
tion of the instrument, the money would be payatle 
in the first instance to the person specified and his ra- 
presentatives would be merely his agents tó recei-e 
payment on his behalf : ; 
+ Holines v, Jaques, (1866) L-R. 1 Q B. 876; Watten 
v. Evans, (1863) 39 L. J. Ex. 137, followed. Ysgo Ere: 
Pwa v. Caxriy Firx; 5 L. B. R. 162 ` 293 F. B. 
— 8S. Unstamped instrument aq- 
< mitted in evidence by Court of first wnstance—Power 
+ of appellate Court to question admisatbuity. = 
: When'a Court of first instance has admitted n 
evidence a promissory-note bearing a stamp but not 
` duly cancelled, the’ appellate Court cannot questi 
the admiasibility of the document. The appeal shou d 
be decided on the assumption that the promissor- 
note was duly stamped, ae 
- Ai Po v. Mt The On, U. B. R. -1897-01, IE, 659, fd- 
lowed. i : 
- Bagywan v. Mi 
from.‘ : NA 
+ Ralli v. Karamali Fasl, 14.B: 102; Chinbasapa v. 
Lakshman Ramachandra, 18 B 369, distinguished. 








Kyi Kyi, 2 L. B. B. 108, dissented 


-< INDIAN DASHES. -< 


- “to be applied. 


l | 
| | bag 
Successlon—costd,. Na 


Š Si oni o- 


> Chathuni ¥. Sankaran, 8 M.288, Assan v. Pathumma, ` ~ 


: 22 M. 494 and Kunhimbi Umma v. Kandi Moithin, 27. 


M. 77, referred to. MUKKATPARKUM KODARÀKANDY 


Mamman -HAJI v. KATTIKAYILPAKUM ROSRTPURANE na y 


RADY, 19 M. L. J. 736; 7 M. L. T. 221 os 
Act (X of 1865), s. 48— 
- Wil— Undue tnfluence—Burden of proof—Principles ; 


‘The law looks with suspicion upon all-benefits 
obtained by persons in a position to dominate the 
will of the person benefiting them. ` 
Two special rules apply in the case of benefits - 
conferred by testament : these are, (1) that the onus 
probands lies in every case onthe party propound- 
ing a -Will and'he must gatisfy the conscience.of.- 
the Court thatthe instrument so propounded is the 
last Will of a fres. and capable testator, and (2) `. 
that, ifa person writes or prepares a Will under - 
which he takes a benefit, that is a circumstance 
which ought generally to excite the suspicion of 
the Court, and calls upon it to be vigilant and 
jealous in examining the evidence in support’ of- 
the instrument, in favour of which it ought not 
to pronounce unless the suspicion is removed, and 
it is judicially satisfied that the paper propounded 
does express tke true Will of the deceased... 
' Therefore, when a Will purports tohave been’ 








WA 


made in the favour of a person who has beenin-tho: , 


closest attendance upon the testator in the last ; 
stages of a wasting disease, it is inoumbent on 
the latter to- show that the Will originated in: the? 
testator’s own desire im order. tõ- remove the- 
suspicion that ke himself had suggested and prepar- 
ed the Will. '. z a 

Barry v. Butl:m, (1838) 2 Moore P. O. 480; Finng 
v. Govett, (1903) 25 T.L. R. 186, followed., Mns. . 
Oxornia KING v. ARTHUR ABREU, b L. B. B. 141 


E AaS 1034 
ss. 137,140 909 
—_—— ss. 183, I87. 781- 





— 





“Mi Em Mon v. Tun Tha, U. B. R., 1897—01, IT, 553, = S. 187.. - 1046 
referred to. Alt Ky v. Naa Kan Qui, U. B. R. 1907-Q, ————__—___ 8. 219, 267 781. 
Stamp P.3 -. : : - 1085 -— ——_—— 8. 269—Unsecured debt 
Statutes of Limitation, how to be Kan © “ancurred by admmistrator—lsabihity of estate. ` > 

“ strued 


Stay of executlon—Application ‘for stay of 
` execution before grant of certificate 
= ———. Court which can order 








———— = 





——Execution Court to graat 
time for obtaining an order for stay of execution 


sya 














Application in appeal — 
— Failure of appellant to obey order of Court 745 
Step-In-ald of execution—Applicatien 
“by exeoutor of decree-holder when probate had not 
. been obtained ° ~ IIB 
——— —— Execution apphcation made 
“ by assignee of decree but deed of assignment not 
` produced—Application made by a_ Mukhtar bat 
< Mukhtarnama not produced : f 
Succession—Huhammadan ‘and Marumakata. 
yam systems of law—Parties governed by both systems 
-> of law—Inherttance.- £ 
- Where parties aro governed both by -Muhammaden 
‘and Marumakalayam Laws, in the absence of any usage 
to the contrary, property inhented under Muhammad. 
an Law will passin further descent under that Lav. 








+ An administrator. appointed under the provisions 
of the Indian Succession Act (X of 1865) cannot, 
by merely incurring an unseoured débt under a pro- 
note accompanied by a declaration thathe is in 
possession as administrator, create any- charge 
binding on the estate, for the transaction does not 
amount to 8 disposal of the property within the 
meaning of section 269 of the Act. -- <“ ~- 
“ Debendra Nath Biswas v. Hem Ohandra Roy, 81 O. 
258, followed. Bonny v Bason, 12 O. U. 414.- 882 _ 
— BS. 277, interpretation of - 
—Ezwecutor failing to eahibit_inventories— Power of 
Court to act suo motu. eis A ale ke gi 
The Oourt of Judicial Commissioner, Sind, as a 
Court of Probate, should not ordinarily act suo mots 
under section 277 of-the Succession Act: and -cite 
‘an executor or administrator to account for the pro- 
perty that has come into his possession in pursuance 
of the authority granted to him. hi 
The practice of Calcutta High Court followed 
JEHANGIRI, In re Petition of, 88 L.R.198- II 3 
5 


0 
a ee Certificate Act (VII 2 
: 1889), S. 4—Right to recover deceased’s deb 


ve 








Vol tv). 
; Succession ‘Certificate “Act—ecnold ; l 
-—— S8. 6, 7,9, 19—Appeat 


ayainst order granting succession "certificate condi- 

| tional on appellants filing security is maintainable. 
Bin order for grant of a succession certificate 
conditi on the-applicant filing security is ap- 
e pealable.- BIBI v. PARA TURDAN A E L. R. 1909; a5: 


P. B 1908 
ss. 7,9, 19 -839 
~ Suit against felon lies even if he is not convicted 
-* criminally 523 














when plaintiff not.in poasession 
or‘ejJectment—Transfer of non-trans-` 
_ ferable occupancy holding—Transfer recognised b 
some of joint landlords 740 





possession of houSe—Allega- . 


tion that defendant became owner of house under a 

fraudulent decree—Spectal prayer to set aside the 

decree not made— General prayer for any other velief— 

‘Haintatnadility of suit— Pleadings. i 

Plaintiff sued for poaséssion ofa house which he 
‘purchagcd in execution of 'a deoree; obtained by him 


against lst defendant and his father, mid from which - 


he was disposseésed by order of Court onthe aplication 
of 5th defendant who purchased the same house under 
a mortgage deorée. Plaintiff’ alleged id his plaint 
that 5th defendant’s decree was fraudulent, and collu- 
sive and an issué was framed on thas point. Beyond 
praying-for possession of the house and suca other 
suitable relief as the Oourt may deem fit to grant, the 

~ plaintiff did not specifically ask for cancellatian of the 

_ 5th defendant’s decree. The lower Courts dismissed 
the suit, holding that it was not maintainable for want 
of this prayer: 

Held, (1) that the suit was mainainable asan issue 
wan framed: on the question of the fraudulent nature 
or, otherwise of öth defendant’s decree and ‘s finding 
on that isstie, in the affirmative would justify the zet- 
ting aside of the decree; 

(2) that the relief for cancellation. of the 5th de- 
fendant’s decree was embodied in the general prayer 
‘for any suitable relief’ and it was competéxt to the 
Court to set the decree aside. PAKKIRI MAHAMAD 
Sars v. SUBRAMANIYA NAIOKER 356 


‘Summary Proceedings — Consempt— 
Conspiracy to injure another—Specific allegations 
_, of perjury—Opportunity for explanafion. 539 


Supplementary Survey Records, 
entries in—Value ag evidence— Suit’ for redemption 


84 
‘Su reme Court Officers’ Act (XV of 
1898) ),; $s. I 697 


Teleg dicen one een : 240 


Tenancy—Whetker permanent—Derolution by as- 

< signment or éuccession—Recognition by seccessive, 

~ landlords—Eridence of permanency—Uniformety of 
rent—Payment of chowth. 

Devolution of the interest of a tenant, either by 
assignment or succession and its recognition by succes- 
‘sive landlords’ for more than half « céntury, afford 
sufficient evidence of permanency. 


Uniformity of rentfor the same period strengthens ` - 


e the pfesumption; and the fact mentioned in ona of the 
* gale-deeds by. which the tenure was sold that one- 
'® fourth’ of the purchasé-money should be- paid to the 
landlor@is not sufficient to outweigh the presumption 

: ee 


i GENERAL. INDEX, ee. ta 


_ “Tenancy=coneid =. 
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- Upendra Krishna v. Trmail Khan, 82 0. “AL (P. 0.) 
and Nil. Ratan yv. Ismail Khan, 82 C. 61 (P.O ), referreg 


to. Near OHANDRA Bose v. MonaxED Bagin, 9 OL 
J. 475 -I7 
Thak Map. Seé Hywsxes. 


, Toda Giras AlNowance—Nanie of the allow- 
ance- holder entered by Collector in his register —Death 
of allowance- -holder—A pplication by hta hears to re- 


~ cover arrears— Penstons Act (XXIII of 1871), s. -6— 
does not lie for confirmation. of possession ` wes 


Reles~Court’s ‘power to direct annual payment of 
future allowances—Premature decision—Ultra vires. 

- A Toda Giras allowance was sold in execntion of a. 
decree against the allowance-holder:in 1839. The 
name of the ‘auction-purchaser and, after his 
deata, of his representatives were ‘entered in the 
Collector's register. as the . persons entitled to 
receive the allowance which „was paid accordingly: 
up to 1895. In that year the-person entitled to re- ' 
cove: the allowance died and the name of his a 
“son Bhagvandas was entered in his". place in 1902. 
~-Bhagvandas dying soon after, his representatives 
applied to the Civil Court to recover the arrears 
of the. allowance which had accrued due after 1895. 
The Collector opposed this application on the ground ` 
that the Oourt had no jurisdiction to: entertain it 
‘without a certificate undor section 6 of the Pensions 
Act, the Gourt overruled this objection and ordered 
the Collector to 0 Pay into Court the arréars due with 
intersst and _ ordered annual payments in 
future : 


Meld, that as Bhagvandas had been raoin as 
holder of the hag by the Oollector under the Pensions 
Act, the power of the Oollector under the Act had - 
been exhausted and there was no discretion for that 
officer’to exercise, under the Act or ‘the Rules, so far 
as Bhagvandas’s right to receive the arrears was con- 
corned, and that if the arrears remained somehow un- 

paid, the Collector held them for him and on his be- 
‘half, “AB monies due to him, and as, therefore, monies . 
_recoverable on his death by his heirs, independent of 
any question arising under the kenang Act or the 
rules under it. y 


Held, farther, that the Court’s order as ito future 
annual payments of the allowance by thè Colloctor 
was ultra vires inasmuch as the decision of this ques- - 
tion was premature. CHHAGANLAL v. PRANJIVAN 
SHIVLAL, 11 Box. L. R. 1369 - =- 


Tout—Evdence. : ; 

A person cannot be declared a habitual tout whin. N 
evidence of his being so is vague and. general, while 
there is the “testimony : of ‘apparently respectable 
witnesses to the contrary. NIZAM DIN v. EMPEROR, 
26 P. W. R. Ck 1909. ` < 1021 


Evidence—Power of Chief Court to interfere, E 

The eyidence of an ordinary witness tothe effect 
that & Barrister pays o person commisaion on any ` 
case brought to him, while the Barrister himself 
denies the fact, is not sufficient to declare that person 





a habitual tout. BAISAKHI Rax v. Emperor, 27 P. W. 
E. On 1909 -` 1022 
Payment made out of munshiana ‘1022 





Tracker’'s evidence, value of—Burden of 
prozf—Prosecution bound to prove guilt of aa 


ae, tte < ~~2 
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Trade-mark, infringement of—Assignment of 
trade-mark —Raght of suit. ii 


i f trade-mark, without the business, — ; KANG a E nets oe 
cr nana pee WA ea own. In February 1904, defendant, No. 1 and her 
~hnsband executed a mortgage of the lands to the - 


confers no effective right 
A manufacturer supplying articles to another, who 
actually sells the articles supplied, cannot bring an 
. action for the infringement of trade-mark; for al; 
though the maunfacturer is interested in the succoss 


INDIAN. OASES. . 


b 


“Transfer of immovable property— 


concld. 


~ . £1909". 


third defendent. The mortgagee had made enquings - - 


in the Land Records Office and ascertained that t 


land had stood in the first defendant’s name fof many - 


of the business of the seller, this cannot put the for: : years.. He also acted on the recommendation ofa ° 


mer in the shoes of - the latter in vindicating ihe 
latter’s rights against, wrong-doers. ULLAMAN ND 
Co. v. Cesar Lupa, 18 O. W. N. 82 3I8 P.C. 


——— —Infringement—Remedy of the owner ~ 
—Injunction—Damages—Scissors’ emblem—Device of 
trimmers. i 
Copyingor making such an imitation of a regis- 

tered trade-mark, or a trade-mark the ownership of 





thugyt who was not thugyt for the circle in which the 
lands were situate: _ i È 
Held, that the mortgagee failed to make reasonable- _ 


` enquiries about the title of the mortgagors and that 


the plaintiffs were not debarred by what, they had- 
done from setting up their title against him. If the 
mortgagee had gone or sent any one to the land he 
would have found that the first defendant was not ab 
the time in possession of it, and vif. he had inquired ~ 


which has been acquired by a long public user, as san ` ag to previous possession he must have become aware 


deceive the ordinary eye ofa person uneducated in 
pictures and possessed of no’ abnormal power of 
observation amounts to an infringement of the trade- 
mark. R 5 
The owner of the infringed trade-mark is entitled 

to get a decree with costs against the infringor for:— 

“ (1) A perpetual injunction restraining him from 

= using thé’ immitated trade-mark and from 
> -> gelling his similar goodson any par; of. 
whioh oron the covering or wrapper of whch, 

the imitated trade-mark is impressed: 

(2) : Damages where actual loss is proved. 

Where the plaintiffa used a picture of an ordinary 
pair of scissors on their packets of thread, the defen- 
dant’s use on his similar goods, of adevice of, 
trimmers, a sufficiently close imitation of the scissors, 
was found to be an infringement of the ~plaintcf’s 

. right. KaARAM ELAHI v. ABDUL Aziz, 116 P. W. R- 
1909; 127 P. L. R. 1909 


`. Transfer of case—High Court not emporer- 
ed to transfer case to a Court in another jurisdic- 
tion—High Court directing suit to proceed n a ` 
Court in another jurisdiction—Proper course ie to 
return plaint for presentation to the latter oa 
———; ground for—Suit triable - 
by several Courts g2 








of remanded case by District Judgs 
Sub-Judge—Jurisdiotion BI 
Transfer of immovable property— 
Transferee bound to make reasonable enguirics— 
. What are reasonable enguiries—Estoppel—Real 
cwner m possession but land recorded in name of 
transferee. ' 
A mortgagee as well as any other transferee of 
immovable property cannot safely take a transfer 
_of such property unless he enquires into the titls of 
the person who proposes to transfer it to him. In view 
of the provisions of section 110 of the Evidence Act, 
and in view of the Limitation Act, allowing 12 years 
for even an adult person entitled to property to bring 
- a suit to recover possession of it, an inquiry into title, 
which does not extend to inquiry as to the acual 
seasion of the property for at least 12 years, cannot ` 
said to be such an enquiry asa reasonable and 
prudent man would or should make. Plaintiffs purchas- 
- ed the Jands in suit in 1885 and got them entered ir the 
name of their adopted daughter, the first defendant, who 
was eight yearsold. Until aboutthe middle of 1904 the 
plaintiffs enjoyed the lands dealing with them as their 





: 2 
Notico—Reasons 1025 - 


that the plaintiffs had been in possession throughout 
“the time the land had stood in the first defendant’s 
name. -RAMEN Cuutry v. Po Sox, 5 L. B. R. 125 309 
Transfer of Property Act (IV of 
1882), S: 2—Regulation V of 1827, 8.15 cl. 8— 
Usufructuary mortgage effected prior to the eatension 
of the Transfer of Property Act—Oovenant to pay 
after 15 years with option to pay within that p riod— 
No express or implied agreement that the mortgaged 
~ property shall not be applied to the liquidation of the 
- mortgage-debt— Mon tgagee’s right to cause the property 
-to be sold. ~ 
In the case of mortgages prior in date tothe time’ 
when the Transfer of Property Act was extended tu 
the Bombay Presidency, the then existing rights of 
the parties are not affected by the said Act. There- 
fore, a usufructuary mortgage effected in 1889 and 
covenanting to pay the money borrowed after a period 
of 15 years, with an option to pay within that period, 
is governed by section XV clause 8 of Regulation V - 
of 1827 and the mortgagee is entitled, in the absence 
of any express or imphed agreement to the contrary, ` 


“by the institution of Civil suit to cause the property 
to be applied to the liquidation of the debt. PaRasHa. | 


„RAM v. PUTLAJIRAO, 11 Box L. R. 1815; 33 B. 128 


—— c 8. 6 (a)—Hindu Law— 
Tranefer of reversionary interest in movable’ property 
-18 invalid. à g i 
A reversioner cannot validly tianefer his rights of 
an 6 tant heir in movable or immovable, pro- 
perty. Sham Sunder Lal v. Achham Kunwar, 21 A. 71, 
(P. O0); 25 I. A. 188; 2 C. W. N. 729, followed. - 
Ohapter II, sub-head A, of Transfer of Property Act, 
covering sections 6 to 87, applies to propérty whether 


_movable or immovable. ‘Therefore, where a reversioner 


transferred his interest in certain promissory-notes to a 


595 - 


€ 


female who had at the time of transfer a life-estate in ` ` 


the notes . Held, that the transfer was invalid, and thé 
female did not get any absolute interest in the pro- 
missory notes by Virtue of such transfer. HARGAWAN 








Macan v. Bars Naru Das, 7 A. L. J. 11. 144 
8.6 (D) ' 233 ` 
—— 88. SY, 40—NMainte. 


nance annexed to ownership of property—Hffect of - 


transfer. 


Where B, A’s widow, :left her husband’s l separate 


property with O and D in consideration of payment .-~ 
to her of an allowance for maintenance and subse- ` 


quently O transferred the property to E, who *had ® - 


notice of Bs claim for maintenance; e 
e 2 i 


i 


“Transfer of Property. Act=ön4.:-` 


Wok iwi S T e GENERAD INDER. 0. T O a a 


ba 


24 


~. = Held, that the obligation tò pay the maintenance - 
was not annexed to the ownership: of the ‘property. . 


ARUNDAVA AMMAL 
wi 
= 


v. GOPALAKRISHNA PILLAI 6 M. L. 
FE sae = 2 l IO7 
— *s.40. | 
mortgaged property to diverse’ vendegs—Sale of pro- . 
Dori in ewecution of. mortgage decree—Paynent of- 
mortgage by one vendee to save prope ty—Sutt, for « 
` contribution by that vendee- a re ee a 
. A mortgagor sold the mortgaged property in, 
separate parcels to three different persons Two 
vendees agreed. to pay the ‘sale consideration to. 


the mortgagee and the third, the plaintiff, “paid-cash’ i 
for the portion sold to` him.. In execution of a 
decree obtained by the- mwortgagee's -assigree the 
parcel of the plaintiff vendee was sold-ic Oourt. _ 
auction and to save the .property he paid part of 
the money dae on the-mortgage: © `. , 7 7 ~- 
' Held, ina uit by the said vendee’ against the . 
- other vendees for contribution, that.(1) the, plaintiff 
“was not: entitléd. to the benefit of ‘the covenant 
between the*mortgagér and the defendants.’ as he 
purchased ‘subject to the mortgage, and it was not 
necessary for him to preserve any of the: mort- - 


gagor’a righte; and (2) that as. plaintiff only paid” | 


for’ the equity of redemption. of the land purchased 
by him; he had no equity, having paid nothing-more, 


to demand from the other purchssers any portion ` . 


of that share of the mortgag® debt for which his 
lands were liable. _ ae rene oe h 
Pearson v. Bailey, 177 -Mass. 818, 320; -Jagar v. 
Volamgar, 174 Mass. 52l, referred to: BESHAGIRT - 
Aryan v. VÝTHILINGA PILLAI 6 M. L.T. 119: 1049 
— 8. 51—Improvements— - 








are Purchase from Hindu widow—Good faith: 


Good faith, within the meaning of section 51of the _ 
Transfer of Property Act, on the. part of a purchaser, 


negligence in investigating the” title. To hold that 
-every default in investigating the title ipaó fac makes 
section 5l inapplicable would be toerolude a very large - 
clasé of casés from a rule which is based on obvious 
considerations of justice: But where property -is 
` purchased, from Hindu females, having only a 
limited power of disposition over. it, and the purchaser 


“ knew or must bé presumed ‘to have known, which is 


“the same thing, that under the Hindu Law thsy could ~ 
sell it only under specified circumstances and that these 


-_ tothe existing oreditors alone. 7 


-< 


f . ~ 
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“\Ohambaram Ohettiar Y. Bami AijaF, 30 Mi 6; 16:. 
M. L. J.427;1 M: L. T 35l,”teforred to: Koota- 


#YAPPA ROWTHES V..BALUSAMI, 5 M: L. T; 283 1140 
1107 — 








— Su 53—Subsequent credi- 
tora whether-withir the meining ofthe section—Pre: 
sumption n clause (3) of the section, whsther applies 
` to the case ‘of subsequent creditors, ~ elt op 

- Section 58, clause (1) of the: Transfer of -Property 
Aot does- not. restrict the benefit of its provisions: 


- Subsequent oreditors arealso within the meaning 
of the section... | KN. et % 
` Taylor v: Jones, 26 E. R.7758, and Holmes.v. Penney 
69.H. B , 1035, explained. . L gs AE 
` “Hossein” Bhai ` v. Huji Iemaŭ, 5 Bom..L. R. 255, 
Sadashw y. Trimbak, 28 B. 148 and Ebrahimbai y. Ful- `. 


bhai; 26' B. 677, referred to. ~ ` 


-. The presumption in clause (2) of section 53 of the 


Transfer-of Property ` Act applies alike -to the 
case of subsequent creditors as to that of the existing 
creditors. THOMAS PILLAY v. MUTHURAMA CHETTYAR, 
TM. L. T. 28; 19 M- LJ. 741 7 301 : 
a 8, 54 —Agreemént for sale ` 
- of smmovable property, whether creates any interest an 
.property—Sale of property.not binding on minor sons 
—Receipt of advance by vendor—Minor sons of vendor. - 
- entitled, on vendor’s death; "to property on payment of 
the advance. - Ty a e : 
Au agreerient for the sale of immovable 
creates no interest in the-property. ` 
A‘ agreed to sell certain property to B for Rs. 600 
and received Rs. 200 as advance therefor. A, having 
“died, his minor sons ‘succeeded to the property by 
survivorship. The mother of the minors thén. sold 
the property in pursuance of thé-agreoment by A and, 
received the balance òf the purchase-mmoney. The gale. 
< was found to-be for a purpose not binding on the minorst- 
~ Held, that the minor sons of A were ehtitled to 


property 


-. is not necessarily precluded by facts showing his, recover’the property from: the vendee on payment of ‘ 


the money paid to A., Rs 200. KALIDINDI RAMARAJU 
v GADIBAJU, 5 M. L. T. 163 1109 








. transfer of property—Essence of transaction. ` 
Delivery by transfer of the property is the essence .. 
of the transaction under section 64 of the Transfer of 
Property Act. .- 7 ,. i AES A al 
There is no sale of immovable property `of: value _- 
less than Rs. 100,- if no deliyery of possession was 


-made`to the vendee. No title is conveyed by” an`. ` 


.-- circumstances did not exist, or wilfully abstained from “unregistered deed of sale -Uinsar -SAHIB v. VYTHI- | 


making any inquiries on the Bubject, it is difficultto con- 
ceive tiat tis parohaser could ie believed snd, much : 
less believed in good taith; that the females conveyed 
a good title to the property so ab to entitle him to 
effect and ĉlaim compensation for improvemenss before 
he is ejected from the . property “by -the -reversioners. 


"NANJAPPA GOUNDAN v. PERUMA GOUNDAN, 19 M. A 
5 OM. L. T. 284 - ` “ BOs 
sa a +——— 8. 53—Trangjer in part 











- for valuable consideration and in- part for defeating 
credstors, effect.of. i Big OE a a 
Where a transfer, though in for ' valuable 

consideration, is, as regards the ot her part oË it, only , 
an arrangement’ to defeat the creditors, it is wholly 


Chapter V, and cannot be upheld to the extent . 
to whith it-is supported by consideration. A 


a 


LINGA MUDALI, 6 M_L. T. 268 7 


EE Pa : 1135 
8§. 54, 55—Bale toa: 








manor 48 invalid. j s g ; 

` The Privy Council decision-in Mohori Bibee v. Dhar. 
“modas Ghwse, 80 0.539; 7 0. W. N. 54155 Bom. Li. R: - 
421; declaring contracts by minors void applies ‘also 
to sales-of-immovable properties to ‘persons who are 


minors. Such salesate-wholly void. -. e = 2 =. 
` Per.Benson, J—A sale necessarily’involves- the 
idea of-a contract as its foundation, and the Privy 
Council has held that a contract by a minor ig not’ 
-merely voidable at the option of the minor but is void. 
“Per Krishnaswamy Iyer, J—Tiere ‘can be no-sale 
unlesq there‘are mutual‘agreements in its inception. It 


* yoid against ‘the creditors, both under séction 58 must be invariably preceded by a contract for the-sale 
e of the Transfer of Property Act and under 18, Eliza- 
bet: 


of the property which; as defined by- section 54 of the 
Transfer of Property Act is a contract that tho- sale of 
such property shall take place on terms settled-between 
hE SN Pate oY e n oie Tae e 
Kh NA NA 


— 8. 54—Halê—Deliery by - ` 


ae 
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the parties Section 65 again imposes on the buyer lia- 

bilities in the absence of a contract tothe contrary The 

imposition of these liabilities involves the notion of 

competency to contract, Which the opening wordsof , 

the section also suggest. It being, - therefore, im- 

possible to conceive of a sale without a ~reciprozal ` 

promise, past or concurrent, there. can be no legal 
sale in favour of a minor contracting party. 
Sindhshert Ganpatsangjs v. Abruhum, 20 B. 755; . 

Behari Laly. Ber: Lal, BA. 408, Amuarthathmmal v. Peri- > 

asami Pillay, 83 M. 325, 5M. L. T, 255; Baijnath Sir gh 

v. Paltu, 30 A. 125, A. W. N. (1908) 38; 5 A. L. J. 38; - 

Valentine v. Cavuli, 4E. 24 Q. B.‘ D. 166, and Edwerd 

v. Carter, 1898, A. 6. 860, referred to. ,' 

, Meghan Dubev. Paran Singh, 30 A. 63, 5A. L. J. H; 
A. W. N. (1908) 10, distinguished. NAVAKOTI Naza- ` 
YANA CHATTY u. 'LOYALINGA Cunrry, 19 M, L. J. 752; 
7M.L-T 288 ` 














— 8. 54 414 
8. 54—Sale—Muhem- 
madan Law—Hiba-bil-ewazs—Consideration—Capy ` 
, of Koran. 


. A copy of the ‘Koran is a valid consideration fo? a 
transfer of immoẸľabləe property in the nature ož a 
hiba-btl-ewas, 

A gift of immovable property made in conside-a- 
tion of a dower debt of Rs. 49 and on account of right 
of inheritance is not a proper haba-bil“ewas at all Sut 
a sale within the provisions of .section 54 of he 
Transfer of Property Act, and can only be effeczed 
either by a registered instrument or by delivery, rhe 
property .being lesg than Bs. 100 in value. Ghulim 
Mustafa v. Hurmat, 2 A. 854; Suba Bibi v. Balgobind, 
8 A. 178, referred to. 

Mahomed Esuph Ravutan v. Pattamsa, Ammal; 23 M. 
40; Khajoorcontssa v. Roshanjehan,. 2 O. 184; 26. 
wW. 'R. 36; 3 I. A. 291, distinguished. ABBAS ALI v 
- “KARIM Baksa; 18 O. W. NJ160 |. 456 

= 8. 54 541 
maan S, BA Sale—Oomero- 

> mise—Oompromise affecting land less than Rs. 100 m, 

value—Registration—Delivery of possession. 

The nature of a compromise is thatit is an ac- 
knowledgment of the existing rightsof the parties end ' 
no delivery of. possession is necessary in-order to give 
effect to it. 

. A compromise affecting land, less than Rs. 100 in 

value, was not registered, nor was it accompanied by 

delivery of possession : 

Held, that as the transaction was not a ‘sale’, Je- 
livery ‘of possession was not essential in order to 
validate it. KRISHNA TANHAJI v. ABA SHRTTI “Par 
11 Bow. L. R. 1886 833 

s.55 


333 
— 8. 55 (4) PE 
and vendee—Statutory charge of vendes for unpiid. 
purchase-mon money—Introduction of equities which ocer- 
' ride ewpress statutory provision. 
| It is not open to Courts in India to introduce end 
énforce equities modifying the express provisions ‘of 
the Statute Law. š 
After the due execution of a conveyance, the vendee 
is entitled to an unconditional decree for possess-on, 
even if he is found not to have paid the ‘whole of 
the purchage-money. ` 
_. Velayutha Ohetty v. Govindasawmi Natcken, 
80 M. 524; 17 M. L. J. 450; 3 M. L. T. 40 and Geode 
y. Burton, 1 Exch, 24, referred to. es 
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INDIAN CASES. a 


- [1909 


ù Transfer of Property Aét—conte.. on 


-~ Webb v. Macpherson, 80 L A. 238 at p° 245 } 81-07 
57; 8 O. W. N. 41, followed. 


Shb Lal v. Bhagwan Das, Wa. HA. at p.. 251, “hob : 


followed. 


Baijnath Singh v. Paltu, 80 A --125; A. W. N. «(1908 i 


88; 5 A. L. J. 98, explained and not ‘followed. ° VELA- 
¥UTHA CHETTI v. QOVINDASAWNI, 5 M. L. T. 206 


S. 59 288 
—— c Bi 74—First mortgage 
satisfied and extinguished on the ewecution, of the 
second mortgage. 
Section 74 of the Transfer of Property Act does not 
apply when the first mortgage has been satisfied and 
inguished on the execution of the second, and the 
second mortagage is alone outstanding Suro | NANDAN 
v. SHAMBHU RATAN, 12 O. C. 285 > H 21 

















gages to pay enhanced Government Revenue—Con- 
tract to the contrary. 


In the absehce of a contract to the contrary, the. 


mortgagee would be liable to pay enhanced Govern- 
menb Revenue, under section 76 of the Transfer of 
Property Act. VEYATHEN BRIDEVI v. LAKSHIMIAMMAL, 
5 M. L. T. 284 | i L140 


ss. 86 and. 87- 


Mortgage— Foreclosure suit—Mortgagee putin posses-` 


sion—Ooste af suit recoverable from mortgagor pe) - 

sonally. 

-~-A mortgagee who has obtained a decree for fore- 
closure and who has been ptt in possession of the 
mortgaged property, is entitled to execute his decree 
for costs against the mortgagor personally. 

“= “Rutnessur Sain v. Jusoda, 14 O. 185 and Damodar 
Das v. Budh Kuar, 10 A. 179, followed. 

. Mugbul- Fatima v, Lala, 20 A. 523 (F.B y and Raj 
Kumar Singh x. Sheo Narain Sahu, 85.0. 481; 12 
C. W. N. 364, 80. L. J. 152, distinguished. SHAFFAR 
Kuan v.. SATYANUNDA Das Gorma, 13 0. W. N. 742 

©. 545 
8.87 _. 545 





ss. 88, 89, 90—. 


Tiere sutt to enforce—Personal liability of mort- 


gagor—Proper procedure to follow in such susts— 


Oompetency of Court to decide in first instance the 


h question of personal hability—Jurisdiction—Re- opën ` 


ing of quesltan—Rer juwata. 
Bection 90, read- with sections 88 and 89 of the 


Transfer of Property Act, shows that the’ proper - 


procedure to follow in mortgage suits is-to post- 

pone the consideration of the right of the plaintiff to 

sell defendant’s properties, other than the mortgaged 
property until the need for ib has actually arisen. 


Musahed Zaman Khan v. Inayat-u-lah, 14 A. 518; ->` 


Batak Nath v.:Pitambar, 13 A. 360; Malaiperumal v. 
Nachiappa, b M. L. J. 294, Chandi Charan Roy Chou- 
dhri v. Ambtka Oharan Dutt, 81 0. 792, referred to: 
But where the question ‘of personal liability of a 
mortgagor was originally put directly in issue at the 


trial of the suit toenforce the mortgage ond eX: 


’ presaly adjudicated upon and negatived: 

Held, that the decree-holder could- not apply 
under section 90 of the Transfer of Property, Act, 
on finding the sale-proceeds of the mortgaged” pro- 

insufficient to satisfy his dues, and that the 
re-opening of the question of personal liability“wag 
` clearly barred by the prioeiple of res judicata. > > 


> 
$ k 


IIIS © 


8. 76—Inability of morte 


Vol, Iv] 


Transfer of Property Act—contd. 


Tho Oourt is competent to decide in the first 
instance the “question of ‘the mortgagor’s personal 
liabihty, and there is nothing to warrant the con- 
dation that it acquires jurisdiction to deal with 
that qpestion only after the security has been sold 
e ond its sale, proceeds are found to be insufficient. 

Batak Nath v. Pitambar Das, 18 A. 860, referred to. 
ABBAKKE ï. KRISHNAYYA, 5 M L. T. 248; 32 M 532. 

i 1120 

nn a ss. 88, 90—Decree for 

sale—P)oceeds of sile tnswffictent—Application for 
persmal decree for recovery of balance. 

Section 90 of the Transfer of Property Act gives a 
substantive right to a mortgagee. who has obtained o 
decree for sale under section 88, toapply for a 
personal decree where the procoods of the sale are 
not sufficient to liquidate the decrotal debt and whero 
the balance is legally recoverable from the judgment- 
debtor. 

Whether the balance is legally recoverable or not 
is a question which must depend upon evidence and 
the Court ought to go into it even though the judg- 
nient-creditor had not asserted and proved the right 
in question in the suit and even though the ‘deurce 
passed under section 88 provided for no such rehef. 
The decreo could not provide for it because the terms 
of thé section and the form prescribed for a decree 
under it do not allow the relief 

The right to a personal decreeis given by apetin 00 
under certain circumstances and these the judgment- 
creditor must prove. But he is not bound to prove 
it in the suit, and nor ishe bound to produce a copy 
of the ‘mortgage-deed along with his darkhist. The 
Court should call for the proceedings in the suit and 
in execution from its own rocord -Rawa DATTU v. 
SAKHARAM LINGU, 11 Bow. L. R. 1127 256 
——_ — s. 89 42, 1120 
- SS. 89, SO—Mortuage- 

dscree—Application for sale of part of mortgaged pro- 

perty. 

Although a mortgage decree- holder, by applying for 
tho sale of n part of the mortgaged premises, ucdor- 
goes a certain amount of risk, yet in the absences of 
any evidence that his mortgage duos would not be 
realised by the sale of a part only of the property, 
the Court cannot direct him to proceed against the 























whole. Kunitish CHANDRA Sanya v. HARI CHARAN 
Dass 398 
— — Sa. 89 — Final dzeree 

different from decree nisi— Courts pouer to mahe— 


Function of Court ministertal in drawing up decree 

absolute—Civil Procedure Code (Act XIV of 1882), 

s 200 

The functions of the Oourt in drawing np a decreo 
absolute are more or less ministorial, and in making 


such a decree under section 89 of ‘the Transfer of, 


Property Act, it 18 not open to the Court to insert 
any provision for further interest which was not mado 
in the decree nisi. 

Sunder Aver vy, Rat Bham Kishen, BA J. A. 920; 34 
C. 160 (at p 161); 4 A. L. J. 109 ; 110. W.N 249; 5 
C. L. J. 108; 17 M. L. J. 43; 9 Bom. L: R 304,2 M. 
L. T 76 and Muharaja of Bharatpur y. Rani Kanno 
De, 28 I A. 85 (at pp. 48, 45); 23 A. 181, dis- 
tmgnished. Moma Pxosap SINGH v. RAMANI Manan 
Siyena, 18 C: W. N. 744 

— Ss. 90 256, 398, 
: 1120 
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- Transfer of Property Act—contd. 














8. 99 — Decree creating 
> mortgage and giving power to sell—Hwecution. - 
Section 99 of the Transfer of Property Act can have 
no application to a casein which the same decrece 
both creates the mortgageand gives power to sell in 
execution In such a case the plaintiffis at liberty 
to realize the decretalamonnt due from the mortgaged 
property by execution. í 
Aubhoyessury Dabee v. Qouri Suik Panday, 22 C. 
859, distinguished. HASOMAY, v Dunanmat, 3 8.1L R. 
120 606 
— — S; 99—Conjirmation of 
sale, whether bars subsequent application. : 
Confirmation of sale would not necessarily be a bar 
toa subsequent application, if the applicant were 
able to show that the fact thatthe sale was voidable 
under section 99 ofthe Transfer of Property Act was 
kept from his knowledge until after the confirmation 
of the salo. SAMINATHA PILLAI v. SAwINATHA IYER, 
5 M.-L. T. 84 











S. 99—Morigage— Attach- 
ment and sale of mortgaged property— Application of 
section when there ts more than one mortgage. 

The provisions of section 99 of the Transfer of Pro- 
perty Act apply to caseg whero there is more than one, 
mortgage. ARUMUGA MUDALIAR v. YOGAMMAL Borgi. 
MANG, 5 M. L. T. 248. 1126 


S. LOI —Mortgage—Prior 
mortgagee a equity of redemption — — Prior 
charge kept alive as against the puisne mortgagee. 

D mortgaged certain property to B in 1891 by way 
of usufructuary -mortgage. He executed another 
simple mortgago in respect of the same property in 
favour of another person in 1902 Snbsequent to 
the simple mortgage he sold away his equity of re- 
demption to one Gagainst whom B brought a suit 
for pre-emption and obtained a decree by virtue of 
which he became the purchaser of tho property of 
which he was a mortgagee. In u suit for sale brought 
by the puisne mortgagee Held, that B was entitled to 
set up hig prior mortgage. 

Section 101 of the Transfer of Property Act, 1832, 
provides that where the owner of a chargo or other 
encumbrance on immovable property. becomes ab- 














-solutely entitled to the mortgaged property, the 


charge or encumbrance shall be extinguished unless 
he declares by express words or necessary implicn- 
tion that jt shall continue to subsist or where the om- 
tinuance of such encumbrance is for his benefit. | The 
section protects a purchaser against puisne incumb- 
rancers, where holding a prior mortgage he has par- 
chased the mortgaged property. BALDEO PARSHAD Y. 
UMAN SHANKAR, 6 A L. J. 987, 82 A. 1 


———— gs. IOI — Mortgage — 
Rights of a subsequent mortgagee paying off a prior 
mortgage—Oharge—Presumption—Intention. 

A subsequent mortgagee who pays off a prior mort- 
gagee is presumed to have kept alive the prior mort- - 
gage for his own benefit. In the absence of evidence 
to the contrary, the third mortgagee who pays off the 
first mortgagee is entitled toa lien on the property 
as against the second mortgagee whothough prior does 
not pay off the first mortgage. 

Gokaldas Gopaldas v. Puranmal Prensubhdas, 10 C. 
1085; 111. A. 126; Dino Bandhu Shaw Chowdhury 
v. Nistarini Dasi, 8 O. W. N. 153; Amar Chandra 








“Goloke Ohandra Chowdhur, 40. W. N. 760, followed, 


‘ 
. 
. 


` o 
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_ Toulmin v. Steere, 3 Mer. 210, referred to 3o00BRa- 
MONIAN Onatty v. AGA RAJAT ALL 5 L. B. B. 138 





— = S. -107—Registiranon Act 








(III of 1871), 88 3and 17 (d)—Uniegisterea tnstru-, 


ment—Lease— Admissibility + evidence —Orcl agree- 

ment—Delivery of possession— Admissibility of other 

evidence. 

Where the lower Oourt refused to admit in əvi- 
dence an unregistered instrument, which was an 
undertaking by the tenant ta occupy on certan ocon- 


ditions, on the ground that it was inadmiseible in- 


evidence for want of registration under sections 3, 17 
(d) and 49 of the Indian Registration Act, read 
together: 

` Held, (1) That TEEN 4 and 107 of the Transfer of 


z Property Act: and section 17(d)of the Registration Act, 


‘nust be read together and that as the instrument in 
„question did not fall under section 107 of the Transfer 
of Property Act, 1882, it was not compulsorily registr: 
nblo so as to be inadmiasible in eridence for vant of 
eanch registration. 

(2) That if there was a letting by oral agreement 
and delivery of possession, mero existence of such 
an instrument does not exclude other evidenc of the 
tenancy. 

Vawananda Nadar v. Miya Kan Rowther, 21M 109; 
Turaf Sahib v. Isuf Sahib, 30-M. 322; 2 M. L. T. 270; 
13 M. LJ. 395, followed. 

Mathu Lal Pal y. Bankur Behari Ghose, 19 I. 623, 
‘distinguished. KAKI SUBBANDARI ©. ALUTHU RARGAYYA, 
32 M. 532; 6 M. L. T. 175 E 10 








— —— 8. 107 — Unregistered 
lease—Right to recover a. ETA 








33. 130, 131, 134— 
Assignment of debt—Recognition of assignment by 
debtor—Notice of assignment to debtor—No-ce for 
payment of debt to assignee, conditioned on non- 
payment. by the assignor—Noltce by tran¥eree as 
effectual as by aasignn , - 
An assignment ofa debt lawfully due and owing 

by a person to the assignor binds the debtor who 
is thenoeforward liable for its payment to tha trans- 
ferec. The debtor cannot refuse to recogn-se the 
transfer, provided he has notice of 16, and payment 
to the assignor, after notice ofassignment, rill not 
absolve the debtor from liability to the transfaree 
Ifthe debtor had paid the original creditor before 
notice of assignment, he can plead such payment 
in discharge of his liability although, at tte time 
of payment, the right had ‘vested in the aasignee. 

- Notice of assignment may have conditions or quali- 

fications attached to 1t. ` ; 

Where the assignor notified to his- debtor that 
the money due to him should be paid to his sssignee 
provided it was not paid already by the sssignor 
himself : 

_ Held, that the notice was perfectly valıd as & notice 

of assignment and didnot entrtle the deltor to 














refuse payment to the assignee if he knew'tlat the - 


r or had not paid the amount himself. 
+ Durham Brothers v Robertson, (1898) 1 Q. B 765; 
67 L. J. Q B. 484; 48 L. T 438, distinguished 
Under section 181-of the Transfer of Property Act, 
the transferee can sign the notice if the transferor 
refuses to do so,and he need not set ont the circum- 
‘stances under ‘which “he gives notice, . 


“ 
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_ If the transferor gives an‘invalid notice, the trans- 
feree is entitled to give a legal notice, so as to prevent 
the original debtor from defeating the assignment. . ~ 

Obiter—“The Transfer of Property Act does Hab 
lay down what the debtor isto do when the fact 


case if he has received adnly signed notice of the alleged 
assignment, the only safe course for him -is not to- 
_ pay either of the claimants but to ask them to in- 
~ terplead. If he pays one of them he does go at his 
peril and he will be obliged. to pay over again to- 
the right person if the person to whom he paid- 
had no title. 

William Brandt's Sons and Ov v. Dunlop Rubber | 
Co, (1905) A. O. 454; 74 J. K. B. 898; 93 L. T. 496; 
21 T. L. R- 710; 11 Com. Oas. 1, referred to. GOPALA- 
ERISHNA v GOPALAKRISHNA, 7 H.. L-T. 97; 83 M. 123 

420 

— ss. I3I, I34 - 420 

reversionary interest in movable pro- 
perty is invalid 

Trees—Laudlord and tenant—Ownership of fallen 

trees 1119. 
Trustees—Executor—Trustee for specific pur- 

pose—Executor de son tort—Costs 283 
—————, duty to account.- 

Not only must a trustee account but he must ao- 
count unconditionally. Haroon HAJI VAHEDINA v. 
Hast ADAM, 11 Box L. R. 1267 56 
————8—Lease—Permanent lease by Gala, 

talidity of— Right to compensation. 

A trustee cannot grant a permanent lease at a 
fixed .rent unless there are special circumstances of 
necessity to grant 1b. Sucha lease is liable to be set 
aside. The losseo ià not entitled when the lease is set 
aside on the said ground, for compensation for build- 
ings raised by him on the land. He can only be given 
time to remove the buildmga. MAHOMED MEERA v. 
NIZUR ALI SAHIB, 6 A. L T. 220; 19 AL. L. J. 208 

. 1129 
‘Trust—Award ` 1114 — 


— s Act (II of- 1882), S. 36—Teases for: 
a period excecding twenty-one years —Vordable at 
the option of the cestni que trust.’ 
There is no declaration in section: 36 of the Trusts 
Aot that leases ın excess of 21 years are void. 
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c 


The Trustg Actrefers to private trusts; section 86 is ` 
intended for the benefit of the cestu: que trust. Leases- |, 


by trnstees under the Trusts Act are not void as being 
„malum prohibitum and illegal per se, but are only 
- Voidable at the instance of the cestu: que trust KADIR 
IBRAHIM v. ARUNACHELLAM OHETTIAR, 19 M. L. J 787 








~ ofthe assignment or its valdıty and operation is ¢, 
in dispute, but there can be no doubt that in such a- 


ae - 1082 `- 
——— Sa 84 - 233. 
—_— s. 87 283 
Undue Influence—Presumption against land- 
lord - 495 


— Mere mental distress 
sufficient to reise presumption of undue influence. 
_ Mero mental distress is not sufficient to raise a 


in- 








presumption of undue influence. It must be shown” 


that the opportunity was used to gain an unfay ad- 
vantage - 


Gobardhan Das v. Jai Kishan Das, 22 A. oe e 


1, R 149 
` 359 


“lowed: Baws CHHATAGIR v. “MATANOMAL, 88: L 


z, 


, ings, 


Vol Iv] ie 


Undue Influerice—consa. . 





- Contract Act (IX of 1872), 8.16. 3> : 
on contract, | in itself a perfectly ‘fair one, 


“become unenforceable simply because: the promises 


dominate the will’of the, proniieor:: 


‘Muso v Pirsvx,-8 S: L? R. 130 ~ : 610 


: Ú. P. Land Revenue Act- dIPof 1901), 


8S. I I I—Partition—Direction: to file Oivi- Suit— 


effect to. 


opyeRal; INDEX: ate 
cent i 5 a 
` Vatan. property- the ge. 


position to dominate—Fuwr and resonable. contract- s 


BETH ABDULLAH - 


a- 


P ~-Iamitation to file the suit—Private partition not given 
| 


` Plaintiffa. sued for a declaration that they were “ena 


-titled to- exclusive possession of certam land 
alleging that they -had got it-by “private partition’ 
amongst the co-sharers, and had planted. ‘certain grove - 
over it -- Held, that they were’ not entitled to~-such* 
declaration” even ifthey made out “a case that the | 
private partition had actually: taken place. 

Where o suit is instituted in a’ Civil Court “in, 
pursunnce of an order of the Revenue Court under sèc- 
tion 111 clanse I (b) of Aot III of 1901, 
by time if it is instituted- “after the expiration of the 
three months mentioned in the clause, 
v. BADAR KHAN 3 











decided in favour`of the ae 
„of the “Collector, confirming the ndttition a 
the orderof the Assistant Collector was not 
- given effect to. 
firmation -order ‘the respondents sought ejectmenit of - 
_ the appellants.: 
“order not having Peen set aside in appeal or other- 


wiso, must be given effect to. The final order of the ~ 


Collector was due tomistake and - inadvertence. It” 


- would be wrong to-petpetuate the consequence of . 


“RAM BARAN Man v. JANKI MAN, 
— gs. 112, 131.” 60.: 
VakllS— Right of audience—Case under Oreminal 
Lavw-Aniendment.Act (XIV d) 1909); <> 
` The Valals'of the High Court -have no right. of 
_andience in the High Court in cases sent up for trial 
there under Act XIV-of 1908. BARRISTERS AND VARILS; 
Iù re, 13 0. W. N. 605° > - -Z9 
Valuation Of Sult—Suit of partition and se- 
` :parate possession of joint family, *property--Juris- 
< diotional value `° - 24 
d 


~> rights fòr pirporeg of "juriadiotion . 


such fnistake. 
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of a Hindu family. - The, result of its attachment to 
the office -is thatthe vatandar. i is. entitled to alienate 


dhen ‘not. > the land for. the- term of ‘his natural life, and his, 


children, although not separate from him, ‘have no 


`e was; at the time it was entored into, ina position to -~ right to object to such alienation until after his death. , 
- One of the two vatundars; own, brothers, effected a ~ 


lease of the vztan-property.. His brother ‘aasented to 
‘the lease arid indicated his consent by adding his .sig- 
nature as an attesting’ witneas: Held, that time for a 
‘nit to contest the alienation, would not run against , 
` the sons of either of the vatandars until tho expiry of 


7 the lives of both of thom, that is, time would run from’ . 


-the date of the death of the survivor of' the. two 
ralandars. -NARSINHA KBISHNAJI v. VAMAN VANKATESH 
-DEsHPANDE, 11 Bom. L R. 1102-83 B. 917 249 


Vendor and purchaser—statatory’ charge 


"<" of vendee for unpaid: ‘purchase- money—Introduction 


it is barred: ` 
NAZAR "Kuan: 


` 404 
ss.. ar r 131 


=. of eqnities woe override ` express statutory pro- 
“.-vigiori - eset Tris 


naa iiaia 





d deeå—Want of consideration—Vendor intending the 
< ded tg be operative only ifthe vendee outlived her - 
. — Dee } acted upon = Title passes without, considera- 

- tion. 

- The plaintiff exacntod” ‘and “rogitersi, without. 
receiving any consideration, a sale-deed of the land in 
-question to her nephew. 

The plaintiff retained the deed in her custody-and 
-never -delivered‘it-to her-nephaw, though it was duly ` 
- communicated -to him and the tenant of ,the land 
in question attorned to him.:'It was found: that the 
plaintiff intended. to give a ‘title to the “vendee after 
her death and not inher life-time : Š 

Held, that-as the sale-deed was not made with- 
' out the knowledge of the vendee; as it was acted 


< upon, by the plaintif’s tenant, fittorning to the vendce 


On the strength of -the final con- ` 
Held, that the Assistant Oollector’s _ 


for restitution of con jagal” 


for redemption of mortgaze 


39 
Vatan property, incident of—YVatandar. 
| can alierate for hig life—Heirs cannot contest the 


-6 alie&ation until after the death. of thë alienor or the 


last surviving “alienor where ‘more than one. 

®. Th fact that vatan.land i is attached’ to the office 

oe it of some of the ‘incidents oem: would’ ` 
-° 


4 


“as the-plaintiff and the vendee'did not intend that the 
deed should be amere sham, andas the plaintiff in- 
tended- that some title should pass, though not the 
title which the deed purported to convey, .the plaintiff - 


voluntary one, by merely showing ‘that she intended 
the deed to be operative only- ins the event ` of ao 
nephew outliving her. NR 

The mere fact that no consideration was 5 paid does 
not prevent - -title from passing. , AMIRTHATHAMMAT, 4. 
PERIASAM! Pinwal, SEM 825; 5. M. L. T. 255 ` 7 


Indemmty—Vendor. agree- ` 


f ing to indemnify purchaser against loss of a operty at | 
~ the instance of any claimant. 














S purchased the property insuit for Rs. 1,250 and-a - 


few “month afterwards sold it, to K for Re. 1 ,460. 5 
,agreed that in the event of any one “claiming it” 
and K losing the same, S ‘would indemnity K.. A 


3 - pre-emptor sued for posseasionof the property on pay- ' 


ment of Ra. 1,260, alleging that he had-a right of-pre- 
` einption as ‘against both 8 antyK and attacked both 
the sales: His claim was- -decreed. K then sued S for 


recovery ofthe difference between the amount ac. - “ 


_ tually paid to 8, and the amount realised from the 
. pre-emptor, Goats incurred on thé deed of ‘sale, and 
“costs - incurred by K in the pre-emption guit: S. 
contended that.the oondition as to indemnity was not 


intended to cover the logs et sae ood at the-suit of < 


a a aa 


oe x - naer 


Doa% 


attach ‘to it if it were “ordinary land i in. the DO KAAN ON ~ 


was not entitled to recall the deed, though it'was a - 


-Voluntary registered {sale-,. T. 
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Vendor and purchaser—concle 


"L. R 


Held; that the contention was not valid, and ‘that 


' - the claim of K was enforceable also on tke ground 


‘that S had no right to retain the property as against 
the pre-emptor. Kuonwon BIBI v. BHAH MALI, 13 P. 
1909; 111 P. B. 1908 ~ 690 
——_—- ———Agreement to pay considera- 

tion to third party—Marntainability of suit on non- 

payment. 

A sold certain property to B who agreed’ to 
pay the consideration to O, a creditor of the yendor. 
On non-payment by B, 0 got a deoree against A: 





Held, that A was entitled to maintain a sit against . 


B for recovery of the consideration with interest, 
Doraisinga Tevar v. Arunachilam Ohetts, 23 M. 441, 


‘followed. RaNnGaANADHAM v. BALARAMA, 6 M L. T. 


~ may know that that is his sole 


`» 


Equity. 
“knavery and attempt to put a fraud upon zhe Court 


247 , 1121 


Wagering contract—0onduct—Iatention-= 
Capacity—fReal nature of transaction—Intention of 
both parties to wager —Intention-of only ons party. to 

< avtger—Other party hang or not having knowledge 
of auch intention, effect of —Gamble unde~ the dis- 
guise of a genuine transaction —Fraud upon. Courts. 

Amongat other oritoria of whatis and waat 18 nob 
a wagering contract the oondnet of the partias in not 
the least important. 

Before a Court can hold a contract, on the face 
of it'genuine or at any rate not clearly wagering, to 
be a wagering contract, the Court must be satisfied 
that the intention of the parties was in no cir- 
cumstances cither to give or take delivery But 
this intention is not to be confounded with ca- 
pacity. A party may be able to fulfil a contract 
and yeb have no intention whatever of doing so The 
Court must-look beneath the surface and find ont, 


if it can, what was in reality: tho true nature of. the 


-contract. 
If people gamble in & covert way and, in order 


to make the gamble appear a real transaction, wrap- 


it upih all tho formalities ofa real transaction to 


throw dust in the Court’s eye, they are noz entitled ` 


to much consideration at the hands of a Jourb of 
Those who indulge in this sort of 


should thank themselves if the results jurn ont 
contrary to their expectations, and the Oanrt finds 
that the transaction is what it appears to be 

Both parties may intend to wager, or only one 
party may intend to wager, and  the-otaer party 
intertion and 
knowing it enter into the contract. Where. the 
facts found warrant the Court in adopting’ eithor of 
these statements of fact, then tho contract sn wager 
under the Jaw of this Presidency. But wkere only 
one party intends to wager, and the othe> neither 
intends himself to wager, nor knows thatit is the 
sole intention ofthe former,then the cortract ia 
not a wagering contract from the point of view 
of the latter, and he has a right of actien on it. 
MATIIURADAS GOKULDAS v. NARBADASHANKAR. 11 Box. 
L. R. 997 f ` 99 
_ Walver—tnstalment bond—Default— Omission to 

sue. 1 








9 what constitutes-— Abstinence Srem suing, 
whether constitutes wairer—Instalment bonc—Default 
in payment of an inatalment—Acceptance cf orerdue 
instalment— Orediting of casual paymente— Limit- _ 
_ ation Act (XV of 1877), Ech. H, art. 75, 


Walver—conolds ` je eee 4 


The waiver. by a creditor referred t6 in article 75 
of Sch. II of the Limitation Act (XV of 1877), must 
be express. Mere abstinence from , suing does not 
- amount ‘to waiver. 

Sethu v. Narayana, 7 M. 577, Gopala ` v. `P wua Mae 
7 BL 583, Jadab Oh milu Baka v. Bhairab under | 
Chukerbuity, 81 C. 297, referred to. . - . 

An acceptance of an overdue instalment may be 
evidence of waiver. 

Negappa v. Ismail, 12 M. 192, Kashiran v. Pandu, 
27 B. 1, Jadab Chandra Bakshi v. Bhairab’ Chandra 
Chukerbutty, 31 C. 297, referred to` BESHAN PATTAR 
v. VEERA RAGHAVA FATTAR, 19 M. L. J. 372; 32 Al. 284, 
5 M. L. T. 851 ` 
question of, when arises 
— -of an objection as to non-joinder of parties 

4 


- Wajlb-ul-arz. See PRE-EMPTION. : 
Waaqf—Well dedicated to public use looked after äna 
managed by founder's family —Proprietary ‘right not 
` lost after cessation of public use—Giift of sume property 
Uy descendants of founder undor an unregistered derd 
—-Evidence Act (I of 1872), ss. 91, 110—Admissibility 
of parol evidence to prove the factum of gift, 
Where property is dedicated: to the uso of the 
public, but the family of the founder of the wagf look 








' after it, they do not necessarily lose all rights to. it - ` 


after its publio use has completely ceased. Such 
property ‘does not become +e nvllius which can be 
seized upon by any one minded to do so, but reverts to 
the original proprietor on the cessation ‘of its use by 
the publio 
- Seotion 91 of the Indian Evidence Act excludes only 
the terms of a contract, grant or disposition of pro- 
porty, which have been reduced -to writing | being 
proved by oral evidence, but the Jat of the contract 
can be proved orally. 

Ketar Nath v. Sharafuni ta, 24 W. R. 425, fol- 
lowed. Bawa NARAINGIR v. MIRAN BAKUHSH, 18 P. 
W. B. 1909 4 g 314 


Warrant case—Procedure for warrant cases 
~ not followed —Legality of conviction 
Wasika allowance is a political pension 
-Water rate —Power of Collector to'fi» amount 
of prohibitory twater-rate—Levy of .water-rate as 
penalty—Madras Act (VII of 1865). -- 

The fact that Government was entitled to charge 
prohibitory water-rate merely asa penalty for the 
non-construction of a weir, ordered to bo ‘con- 
structed over.a private tank, would not take away 
its right to charge water rate for the use of. Gov- 
ernment water. Samu IYANGAR v. SECRETARY - OF 
STATE FOR INDIA, b AL L. T. 214 ` . II23 
Water-~supply—Melvaramdar and-Kudivaram: 

(dar—Irrigation of land—Right of Kudivaramdars 
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38. 
479° 


LIS 
145— 


‘to customary supply of water—Relations between ` 


the Orown and ryots in the matter of water Papp} 30 


Widow- Right of residence in family house—Exe- 
cution of decree for family debt - 1013 
WIHII— Bequest for charitable purposes—Principles of 
construing charitable bequests—Sadavarat for the 


needy —Particula: mode left #ncerta in Begnest not 


. void—Test, 
In Sind, there ‘are no specific statutory ules of 


construction applicable.to Hindu Wills; nor is “there ® . 


any.established local usage., The Courts are, therefore, 


25 | 
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Will—contà. : Will—contd. | a Ce 


tobe guided by “justice, equity and good consc:ence,” 


and in proceeding according to “justice, eqaitr and 
conscience,” the principles of English Lew, ap- 


good 
plicable to similar state of circumstances, should be - 


followed. e 3 
° Varden Seth Sam v. Luckpathy Royjee Lallah, 9M. I. 
A. 807; Marsh 481; Dada Honaji v. Bubagı Jagusact, 11 
° B. H.O. RB. 36 at page 87, reed upon: 
. A-benignant construction should be placed apon 
‘ charitable bequests. ` 

Lord Loreburn, L. C. in Weir v. Orum Brown, (1908) 
L. B. A. C. 162, at p. 167, relied upon. 

In ascertaining whether or not a general inter-tion 
to give a bequest toa public charity 1s expressed with’ 
definiteness, the test to be applied is, whether s man 
of ordinary common sonse, wishing to follow the 
directions of the testator with a willing mind will 
have any practical difficulty in giving effect to the 
bequest. ; 

A Hindu left a Will containing, enter alia, tho 

owing clause: s - 

“Tt is incumbent on both my brothers to act ix con- 

ity with the above directions after my Cesth, 
and not to act in violation of them. Out of the income 
of the interest, they shall start a ‘sadavaraf for 
the needy m my namo after my death, and shall not 
appropriate anything to their personal expenses.” 
It was admitted that sadavarat meant chanty which 
took the form of a periodical distribution, at regalar 
intervals, of money or goods. ee 

Held, that the bequest was not void for uncertainty. 
The testator had oxpressod his general intentior to 
give a legacy to a charitable purpose; he only oft 
uncertain the particular mode by which his inten-ion 
was tobe carriod into effect. In such a case the 
truxtees‘or, failing them, the Court could draw tpa 
scheme giving effect to the testator’s general intertion. 

. Morarjyi Cullianji v. Nenbai, 17 B. 351, at p. 855: In 

) re Davidson,(1909) L R. 1 Oh. 667, distinguished 
? Mayor of Lyons v. The Adrocate-Generdl of Bengu-, 1 
C. 808 at p. 318,26 W. B.1;3 L A. 82; Parbats B-bee 
v. Ram Barun Upadhya, 31 O. 895; BO. W. N 653, re- 
“ ferred to, KISHINBAI v. Notinpas, 85. L. R. 185 
% ? 11568 


Const) uction of—Demonstatiwe legacy—Sreerfic 
‘legacy—English principle applicable to Hindu ills 
—Annuity chargeable on fund not saleable—Jagir im- 
come—Succession Act (X of 1865), ss. 187, 140. 

The provisions, of sections 187 and 140 of zhe 
Indian Succession Act, aro not strictly applicable to 
Wills executed by Hindus but contain the geneal 
principles of law applicable to Wills. 

Itis a general rule that demonstrative legacies 

ill not fail, although tho particular fund ott of 

hich they are directed to be paid bo called in, cr be 

ot in existence at tho time of the testator’s death 
ut will then be payable ont of the general assets. 
he rule is the same if the particular fund, though in 
istence, cannot, by reason of some provision of lew, 
ich the testator was apparently in ignorance, be 
with the payment of the legacy in queszi-n. 






















ecutol><Irustce—Trustee for specifio purpose 
utor de sou.tort—Costs—Lipietation Act (IX 

WOS), 88.9, 10 Trusts‘ Act (II of 1882), 8. Y— 
(atig Procedure Code (Act F of 1908), s. 85 (2). 






į Das v. Rax Das, 16 P. L. R. 1909; 109 P.. 
909 


In a Will the testator montioned a dobt of about 
Rs. 2,002 duo by onc D. The Will appointed the tes- 
tator’s wife manager of his estate during her life- 
time, and further provided that after her death two 
executors D and K shall administer the estate. Pro- 
bate of the Will was obtained by K alone, who- sued 
D for the debt due to the testator : 

He'd, that D was not an exocutor. Ho may have a 
right on the death of the widow to apply that probate 
should be granted to him but until he makos an ap- 
plication to tho Court, not. having been directly ap- 
pointed, he is not an execntor and oan exercise no 
functions as such. : 

One cen only be an oxccntor de son tort, as long as 
ho intermeddled with the ostato and his habilities last 
as long as he continues dealing with tho estate. 2 

The proviso to seotion 9 of the Limitation Act ap- 
plies onl to an administrator, under the grant of 
letters where he isa debtor of the deceased. 

Tho mare appointment of.o person an executor does 
not make him a trustee. Whethor an executor is a 
trustee for a specific purpeso within the meaning of 
section 19 of the Limitation Act depends ontirely on 
the facts of each case. 

The neal rule is that costs should follow the event, 
and if ths Court does not follow that rule, the Court 
is bound to record its rensons. DamoparR KUIMJI ve 
DAYAT Mowg!, 11 Box. L. R 1187 283 


— Suit to declare a Will as forged and beyond the 

power of the testator—Limitation Act (XV of 1877), 
+ Schedu’e II, articles 91, 92, 98, 120—Limitation, 

A snit, to declare an unrogistered Will as forged 
and beycnd the power of the testator to make, is 
governed by article 120 of tho second Schedule of the 
Limitation Act, and the poriod of six -yenrs is not 
calculated from the date tho Will purports to bear 
but from the time the plaintiff comes to know of the 
existence of tho Will. 

Article 91 does not apply to Wills. Harri Bhusan v. 
Upendra Zal, 24 C. 1 at p. 7, +31. A 97, followed. 

Article 92 does not apply to the case of na Will which 
is neither “ issued” nor “registered”. 

Article 93 does not apply when no attempt to 
enforce the Will against the plaintiff hus been made. 

In a sutto declarea Willas forged the burden of 
proof in tae first instanco lies on the plaintiff. If no 
evidence 5e produced in the case the suit must fail. 

The plaint must clearly show that the suit is filed 
within the period of limitation prescribed for the suit 
but no ob_cction to the framo of the plaint can be 
entertained on further appeal when the statements in 
the plaint if properly construed indicate the time of 
accruing of the causo of action within the period-of 
limitation GAUHAR BIBI © GHULAM MUHAMMAD, 82 
P. L. R. 1909; 88 P. W. R. 1909 923 

Unlue influence—Burden of proof—Principles 

to be applied f 1034 
- Revocation of earlier Will by a later one— 

Absence of express words of revocation, effect of— 

Authority to widow to adopt contained in earlier Will 

—No rejerence to adoption in second Will —Karlier 

Wall nor admitted to probate—Suit by reveraioner to 

declare adoption wnvalid—Admnasibility in evidence 

of the ecrlier Will—Probate and Administration Act 

{V of 1§81), 3. 69 Succession Act (X of 1865), 5. 187- 

The pleintiff, a reversionor, sued for a declaratiou 
thatthe adoption of the 2nd defondant by the 1st 


i J e >`) 
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WiIlI—conela. ; - 


defendant, a Hindu widow, wasinvalid The nloption 
was made in pursuance of an authority contained in 
“a Will of the widow's husband That Will, however, 
‘wap not admitted to probate, and there was + subso- 
quent Will of the testator whoroby le mado cortain 


- -dispositions of his property, and no 1eferenze was 


made therein to adoption The plaintiff contended 
‘that the earher Will was revoked_by the later no and 


that as the emlier Will was not probated, 16-was in- ` 


adinissible in evidence. 

* Held, (1) that it was the duty of the revers onor to 
“make out with ronsonablo certainty a revocation of 
tho prior Will independently of the eee in the 
ater Wall. 

(2) that tho caler Will 
revoked by the later Will 

(3) that section 59 of tho Probate and A:lminis- 
tration Act conld not affect a suit for a declaration of 
tho plaintiff's right to succeod “to the property which 
was and has beon held to be the joint family property 
of the deceased and Ins adopted son ` 

“(4) thatsoction 187 of the Indian Successon Act 
did not apply, as an authority to adopt is nòt a 
legacy to the widow. 

(5) thatin any ovont the nnprobated Will could 
bo taken into consideration in a snil for decarntion 
which is a discicbionary relief. WencaTaNsRAYANA 
PILLAI} SUBDAMMAT, GM L T 116 1046 


Revocation -Hinde Law—Father’s power over 
selj-acquu ed property—Will not for theominy— Second- 
- ay coudence—Presumption—Incompetency oj defend- 
ant to make a new case tn appel. 
Held, that 
1. In caso of self-acquired property r Hindu 
father 18 at full liberty to disinherit by Will. 
any of his sous 
2. Where a Will ig not searched for immediately 


was not ceffcctnally 





after, and it 18 not shown that 1t did not exist ` 


atthe timeof the teslator’s death the morafact 
of its not forthcoming afterwardsa.d ofthe 


testator’s acting in some cxplaimable instancos — 
ugainst it, does not raiso the presumption ` 


thatit has been destroyed by the testator 
with tho intontion of revoking it. 

Shib sabibi Pershad v. Collector of Bfeeiut, 29 A 
‘92,3 A I J.747, A.W. N. (1906) 295 anc Anwar 
Hussain y Secretary of State, 31 C. 885, referred to 

Mooie’s Privy Council Appeals page 229, distin- 
guished 

3. Whero a defendant in the first Coart oniy- 
pleaded that the testator’s conduct sudsequent 
to the execution of the Will showed that ho 
had no intention to abide by its provisions 
and that tho tostator’s conduct and that of 
the plaintaff operated to cancol the Will, he 
cannot be allowed to setup in appeal a new 

< case tothe effect that the testator aad des- 
troyod tho Will with the intention of revoking 

- it. ILanvanta v. Papuan, 160 P. W. R. 1909 
1164 

Witness—Accused not competent until whken—Plea 
af guilty—Court may accept or not—Evicdence Act 

(I of 1872), 8. 30—Criminal Procedure Coce (Act F 

- of 1898), ss. 271 and 342. 

Until tho accused who pleads guilty is convictod or 
acquitted he is still an accused person and 5, thore- 
fore, not a competent witness. 


ove \ l 


EDIAN CASES. 
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Witness—concid. Ng aau 


Section 271 of the Criminal Procodlüro' Code lays 
down that the accused may be couvicted on a plon of 
gulty and' thoreby leaves 16 opon to the Conrt 
refuse to accept the plox and have-the question o® 
the accased’s guilt tried 4 

Qucen-Impiess v Paruji, 11 B 195, TE ANA 
v Pal'ua, 33 A 53, Empern v Kheoraj, 30 A 540, A. 
WN (1903), 241;4 ML T 398, 8 Cr. L. J. 380. 
and Sub ah mana “Ay jar’ 8 Case, 25 M 61 (P ©), 

T. A 257, referred to. SUKDEV TEWARI v PEA 
9C L J.291, 180.W N 552 


—-; application for summonimg—Discretion 
— Power of, Comt t? 1afuse to re-summon witnesses— 
Civil Prosedure Cots (Ast XIV of 1883). « 159— 
Ciril Procedimi è Code (Azt V of 1903), 8 151, O XVI, 
r. l~ 





Where an application for sunmonsas on witnesses ia ‘ 
made betoro tho date of hearing, a Court has no dis- 
cietion to rofnso` to issue summonses to the witness 3 
on the gronnd thatit would not be possible to se 
them iu time to allow of the witnesses bein: Wi 
attendance. But where the Court 18 convinced t.. 
vexations dosiro to obstruct tho course of ashina ig S 
the governing motive of the party, apply? 
the summonses, “tho Oouwrt may rofuse a a 
summonses. raS 


Where witnesses havo not been served Gnas see 


- delay and want of diligence, the party guilty ¢ of such 


laches hasno rightto om adjournment in orda that 
tho witnesses might bs re-summoned When tho | 
advantage of giving reasonable time for offectivo 
servico 18 lost owing to anything being left undone 
which could: and should have been dono, tho party 
guilty of such conduct cannot ask that the trial should 
be prolonged in order that he may escapo from its legi- 
timato consequences. Moti v Kanuya, 165 N L R. 


181 “797 

Words and Phrases.. - . 
Adjacent A : 179. 
Agriculturist ^ 264, 583 


- Any other sufficient cause. . 408 


Appears In the handy Iting. 
of the person maklı R the 


same eo 
Autonomy of cost ` } 
Bhratarah 


By right in succession 
Case 
Certain person 
Creditor 
Date of realisation 
Debt 
Decease of proprietor 

- Decree in the sult 
Directly ZA . 
Directly over and above 
Discharge s 
Distinct subjects. 

e i 





JoL Iy] 


-Words and Phraseg—concid. 
Final order ; 459 
’Foreclosing a mortgage. . 156 
In accordance with law 11 
Inturable disease P 78 
Knowledge - 
Last resided together a 
Lawarls 55 
Litigating under the same | 
title di 76 


Matter which ought to have 
been made ground of attack 


or defence - 63 
Moving 7 - 405 
Offence Involving breach of | 

~ peace ee, 616 
“ordinarily resides 262 
‘a, .roper sale price 4 742 
Sirchaser ` ` 449 

: Spectable 1153 

ived 306 
nn? tht to acquire 179 
Rishtadar 555 
Sale : 17S 
Shall be recovered as if It 

wereafine _ 236 
Sultable 2 oe 1153 
Then defined by law. 583 


Workman’s Breach of Contract Act 
(XL of 1859), whether applicable to contracrs 
with Goverrment—Preambtle does not limit the Act vo 

>S facturers—S 1, cl 1, Proceedings under, 
sre of regular suit—Proper oider not of. 

“dismiseal of complaint. 
man’s Breach of Contract Act is applicable 


GENERAL INDEX. 


| 1299 
Workman's Breach of Contract 
©  Act—coneld. 4 


“ton contract mado-with Government, and, n> Govorn- 
ment officer carrying on business on behalf,of Govern- 
ment can avail himself ofthe Act. F 

“Tho preamblo of tho Act cannot be constrnod as 
limiting the oporalion of tho Act to ‘péivate manu- 
facturers, carrymg on business for thei private gain. 

‘King-Empeior v, Ramah, 3 LBR 33, dissentod 
from: , : 

Queen-Empies»a y Indarpt, 11 A 262, reforred to 
~ Proceedings under the Ist clause of section 2 of the 

Act aro notin the nature of a regular smt but of 


- miscellancons proceedings in which the appioprinte 


order wonld be ono dismissing the complaint and not 
an order of ‘ dischargo’. .- ' 

Phul Singh v San Hla, UBR 1902-03, J, WB of 

C. Act, p l,relied upon FMPRROR v. NGA Tux ZAN, 

U. B. R 1906, IL, Workwan’s BREACH or CONTRACT, 

‘pd 827 


= S. I—Applheation of the 
Act —Pei son entitled to do work by contract and to 
- reerive percentage on profits—Stejusal to work for 
breach of contract ‘by employer—Remedy in -Civil 
Comt. : 
A person was-omployed bya Company to do cer- 
tain work on a monthly salary. There. was an 
agrooment betiveon the parties by which the person 
was entitled to get the work done by contract and also, 
to got a statoment-of accounts annually nud to re- 
ceive a certain percentage on the profits and was 
ontitled to a percentage of the reserve fand in tho 





+ ovent of thas Company boing wound up,. the person 


left his employment on tho allegation that his-em- 
ployers failed to perform their part of the agreement: 

Held, that tho Workman’s Breach of Contract Act 
had no appheation and that the remedy of the partios 


- hes in the Civil Court. ` 


-The words “shall wilfully, aid without lawful or 
reasonable excuse, nogloct or rofuse to perform such 
work according to tho terus of his contract” in sec- 
tion 1 of the Act are equivalent to the expression 

-“frandulent breach of contract” mentioned in tho 
preamble. PURNA Cuinnra vo Tarar Naru, 36 O. 
917 = 413 


K ! = 


